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2]^/  July  1834. 
JuET  Causb. — Second  Divi8ion.«»(G.  D.) 

No.  1. — ARCHrBALD  Macdonell,  Pursuer^  v.  The 
Bank  op  Scotland,  Defenders* 

Diligence — Charge—/.  Held  that  a  charge  on  a  bill  of  exchange 
was  irregular^  and  the  whole  proceedings  thereon  iUegal,  in  rv- 
ipect  the  charge  did  not  specify  the  number  of  days  within  which 
the  debtor  was  required  to  pay.'-^II,  Same  held,  in  respect  the 
signature  of  one  of  the  witnesses  to  the  execution  of  charge  was 
forged. 

Poinding — Held  irregular^  where  the  appraisers  were  not  Keented 
nor  sworn,  and  did  not  see  the  articles  they  valued. 

Proceaa — Eridence — A  pursuer  having  put  in  evidence  the  re» 
cord — Held  that  the  defenders  (who  led  no  evidence)  were  not 
entitled  to  refer  to  an  interlocutor  written  on  the  defences, 

Prineipsl  and  Agent— Wrongous  Imprisonment— Liability- 
Reparation^/.  Held  that  a  creditor  empl^ng  a  messenger  to 
execute  diligence,  is  liable  in  damages  to  the  debtor,  if  the  dili- 
gence be  illegal  or  wrongously  put  in  execution*— 'IL  Circum- 
stances  in  which  a  debtor  who  was  wrongously  imprisoned,  and 
his  slock  wrongously  poinded  for  a  just  debt,  was  hel4  entitled  to 
damages— which  the  jury  assessed  at  £S00* 

This  was  an  action  of  reduction  and  redactton-im- 
probatton  of  diligence  raised  by  the  defenders  against 
the  pnrstier,  on  a  bill  of  exchange  drawn  by  IVf  r  Mac* 
kensie  of  Millbank,  upon  and  accepted  by  the  pnrsaer, 
on  the  grounds  afteraientioned,  and  of  damages  for 
wrongous  poinding  of  the  pursuer's  stock  and  im- 
prisonment of  his  person.  A  record  was  made  up  in 
the  Court  of  Session,  and  two  issues  were  sent  to  the 
jury :  Isi^  Whether  the  defenders  wrongfully  poinded, 
or  caused  to  be  poinded,  the  pursuer's  stock  ?  And, 
2dy  Whether  they  wrongfully  incarcerated  the  pur- 
suer, or  caused  him  to  be  incarcerated, — both  being 
to  the  loss,  injury  and  damage  of  the  pursuer  ? 

At  the  trial  it  was  proved  that  tne  pursuer  was 
tacksman  of  two  farms  in  Inverness-shire,— one  near 
Fort- Augustus,  and  the  other  at  Anchluachrach,  about 
twelve  miles  from  the  first.  The  Bank  of  Scotland, 
through  their  agent  at  Inverness,  Mr  John  Mackenaie, 
discounted  a  bill  for  £274,  dated  23d  September  1828, 
drawn  by  Mr  Alemnder  Mackenzie  of  Millbank,  upon 
and  accepted  by  the  pursuer,  and  indorsed  by  Mr 
William  Mackenzie,  Contin,  payable  six  weeks  after 
date.  When  the  bill  fell  due,  the  pursuer  paid  £l60 
to  aecoontt  Letters  of  homing  and  poinding  were 
sometime  afterwards  expede,  and  on  the  22d  Decem- 
Vou  VII. 


her  1828,  a  regular  execution  of  charge  was  retarned. 
The  copy-charge  left  with  the  pursuer  did  not  specify 
the  inducue, — the  blank  space  left  for  the  number  of 
days  having  been  omitted  to  be  filled  up.  The  mes- 
senger did  not  take  witnesses  with  him  in  executing 
the  charge,  but  the  names  of  two  individuals  bore  to 
be  subscribed  to  the  execution.  One  of  these  names 
was  forged.  On  the  27th  January,  a  poinding  was 
executed  of  the  pursuer's  furniture  and  stock  on  both 
his  farms.  The  persons  who  made  the  appraisement 
were  not  licensed  appraisers, — ^no  oath  ae  fideli  was 
administered  to  them,— «nd  they  valued  the  stock 
from  a  distance,  without  seeing  it,  and  at  random,-* 
and  the  value  put  on  the  stock  was  greatly  beneath 
its  real  value.  The  pursuer  was  from  home  at  the 
time  the  poinding  was  executed ;  and  on  9th  Febru- 
ary 1829.  shortly  after  his  return,  he  went  to  Inver- 
ness for  the  purpose  of  consulting  his  agent  as  to  the 
proceedings,  which  he  had  been  advisM  were  irregu- 
lar and  illegal.  On  entering  into  the  town,  the  pur- 
suer was  apprehended  by  the  same  messenger  who 
had  executed  the  previous  steps  of  diligence,  and 
taken  to  an  inn  in  the  neighbourhood.  The  messen- 
ger had  concurrents  along  with  him  ;  and  the  pursuer, 
at  the  time  he  was  apprehended,  was  accompanied  by 
Mr  Duncan  Macra,  Inverstael.  Mr  Alexander  Macra 
shortly  afterwards  joined  the  party  at  the  inn.  The 
pursuer  there  remonstrated  with  the  messenger, — 
pointed  out  the  irregularity  in  the  copy-charge,  which 
was  not  denied  to  be  the  identical  copy  served ;  and 
he  offered  the  two  Macras  as  security  that  he  would 
pay  the  debt  within  a  certain  short  period.  In  this 
proposal  the  Macras  concurred ;  but  the  messenger, 
accompanied  by  one  of  the  Macras,  went  to  consult 
with  tne  Bank  agent,  who  gave  the  messenger  a  letter, 
on  condition  of  the  pursuer's  signing  which  he  was  to 
be  liberated.  The  letter  contained  a  clause  to  the 
effect  of  a  discharge  or  abandonment  of  the  pursuer's 
daim  of  damages  against  the  Bank.  The  pursuer 
refused  to  give  up  this  claim,  and  he  was  consequently 

f^ut  into  jail,  where  he  remained  a  month,  and  was 
(berated  in  consequence  of  the  drawer  having  paid 
the  balance  of  the  oill.  Before  these  proceedings  were 
adopted,  the  pursuer  was  in  good  credit,  which  was 
thereafter  completely  destroyed.  The  landlord,  on 
hearing  of  the  poinding,  used  sequestration  for  the 
rent ;  and  it  was  only  by  getting  assistance  from  his 
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friendd  that  the  pursaer  was' enabled  to  cootinae  in 
his  farmi. 

After  the  present  action  had  been  brought,  the 
defenders  instituted  an  action  of  relief  against  the 
messenger  and  his  cautioners.  One  of  the  cautioners 
lodged  defences,  and  dccTM  ^  fffHef  •  waff  pr0fr«iinced 
against  the  other  and  th«  mesfienjyer.' 

In  the  present  action  the  pursuer  pleaded — That 
It  was  necessar^T)  in  point  of  law,  that  the  charge 
served  on  the  debtor  should  inform  him  Wtthtn  what 
time  he  was  commanded  to  pay  the  debt,  in  order  to 
lay  a  foundation  for  future  proceedings.  The  cMkt^Bf 
therefore,  on  this  ground,  and  also  because  the  wit- 
nesses were  not  present,  ahd  one  of  their  names  wai 
forged  to  the  execution,  was  null,  and  the  whole  sub- 
8e<|aenC  proceedhfigs  were  unwaffartted  And  illegal: 
That,  in  particular,  the  imprisooment,  besidaa  being 
wrongous,^  in  respect  of  the  invalidity  of  the  chargOf 
was  most  illegal  and  oppressive,  after  the  previous  in- 
timation macle  to  the  nSessenger  an^  the  Bank  agent* 

The  defenders  pleaded — That  it  was  imperative  on 
the  pursuer  to  show  that  the  damage  or  loss  sustain- 
ed,^ arose  nrcestarlly  out  of  the  irreffularities  com- 
plained of  3  That  a  party  was  in  a  different  sitnation 
who  claims  damages  for  incarceration  tor  a  debt  not 
due^  from  one  cofnplaining  of  mere  irregularities  in 
form,  without  disputing  the  justness  of  the  debt :  That 
the  irregularities  were  not  committed  by  the  defen- 
ders noE  their  agent,  but  by  the  messenger,  for  whom 
the  Bank  was  not  responsible.-^Stewart^  6th  July 
1784;  M.  13,989.     Cowan  v.  Watt,  12th  July  1833. 

The  defenders'  counsel*  in  addressing  the  jury, 
proposed  to  read  an  interlocutor  of  the  Lord  Ordi- 
nary. Objected'^'th^  interlocutor  has  not  beeo  put 
in^  evidence  by  the  pursaer,  and  the  defenders  candot 
read  it,  unless  they  mean  to  lead  evidence.  Answered 
— The  interlocutor  is  written  oo  the  defedceai  lU'* 
plied — The  pursuer  only  put  in  the  record.  Objection 
sustained.    The  defenders  led  no  evidence. 

L&rd  JuUice^Ck^k,  in  sain  filing  up«  obterved:  la  regard  to 
tho  first  issue,  you  must  be  mtUfivd  \.\kiX  lh«  poinding  w«ib  wrongs 
ful.  There  is  no  attempt  to  dispute  that  the  debt  was  due,  ana 
the  question  therefore  is,  whether  the  poinding  was  wrongfully 
executed  ?  Now, JSf^/,  That  qaestidn  depends  on  tfte  regularity 
of  the  previous  charge.  It  h  distincftly  proved  flMt  the  copy- 
elmrge  produced  >fas  the  copy  left  for  the  parsucr.  It  specifies 
no  time  for  roakirfg  payment*  ,  The  days  of  charge  are  different. 
In  some  cases  they  are  six,  in  others  fifteen.  I  have  no  hesita- 
tion in  saying  that  the  charge  is  grossly  irregular.  It  is  no 
answer  that  the  nutnber  of  days  of  charge  on  bills  of  exchange 
are  notorious.  It  was  the  messenger's  duty  to  specify  them. 
Therefore,  on  this  ground,  the  proceedings  are  vrtMted.  Then 
the  signature  of  one  of  the  witnesses  (o  tfce  executioq  of 
charge  is  a  forgrry.  The  charge  is  preliminary  to  all  the  sUb* 
sequent  steps  of  diligence  ;  and  if  the  matter  had  stopped  here, 
the  poinding  wouM  undoubtedly  be  irregular.  But  that  is  not 
all.  For  the  messenger,  though  botmd  by  his  sScred  oath  of 
office  to  take  licensed  appraisers  along  with  faim,  takes  persons 
who  sre  not  licensed  appraisers,  to  whom  oo  oath  of  office  is 
administered;  and  the  itianner  in  which  the  poinding  is  gone 
about  is  very  improper.  It  is  impossible  to  conceive  a  more 
irreffular  and  illegal  poinding,  both  as  to  its  warrants  and  its 
mode  of  execution.  Then,  as  to  the  second  issue,  whether  the 
incarceration  was  wrongous  ?  that  also  depends  oh  the  charge  of 
homing.  If  the  charge  was  Wrong,  no  caption  cdbM  be  issued  $ 
—not  a  hair  of  the  pursuer's  head  could  be  touched.  The  Bank 
are  in  some  measure  constrained  to  defend  this  action.  The^ 
have  got  a  decree  of  relief  against  the  messenger  and  oue  of  bis 


cautioners,  and  they  are  doing  their  duty  to  them  to  resist  the 
pursuer's  demand.  The'csse  comes  to  be  subetantiallv  a  daim 
against  the  messenger  and  bis  cautioners. — (His  Lordship  here 
went  over  the  evidence  as  to  tbe  imprisonment). — It  is  an  im- 
portant circumstance,  that  tbe  Bank  agent  was  made  aware  of  a 
defect  in  the  charge,  even  although  the  special  omission  had  not 
Iveir  potacet  om.  It  th«R  bseaine  bis  duty  to  probe  it  to  the 
WotMOm:  The  ^ursuirs  igent  HkeWisS  advised  tbe  Bank  agent  to 
f^r€  m  ne#  chl^.  The  defenders*  counsel  argued,  that  op  to 
tbe  interview  between  the  messenger  and  Bank  agent,  every 
thing  had  been  done  in  bona  JUU,  and  no  claim  of  dama^ 
existed.  But  look  at  the  evidence  afforded  by  the  letter  which 
the  pursuer  was  required  to  subscribe.  It  referred  to  a  claim 
of  oBliages ;  and  there  could  have  been  no  other  but  one  arising 
out  of  the  poinding.  We  have  had  a  great  deal  of  aiigument 
from  thedeiinders,  that  a  saesseager  isaa  official  person,  and 
ought  not  to  act  as  an  agent.  I  agree  with  that  doctrine.  But 
thto  pCfsDrt  did  flot  act  atf  a  mere  official.  Then  can  be  no 
doubt  as  to  the  second  issue,  that  the  caption  was  a  wrongful 
esptton,  and  wrongfully  execiited.  Then  cones  the  yeatioi^ 
Were  ihe  poinding  and  imprisonment  to  the  pursuer's  injnry  and 
damage  ?  Now  there  is  the  niost  Astinct  connection  established 
between  the  poinding  and  sequestration.  The  former  was  the  cause 
of  the  lat^f.  Again,  all  the  witnesses  concur  in  proving  that  the 
puraaer  was  in  good  credit ;  and  there  is  complete  proof  that  hk 
credit  suflRered  severely.  1  am  deaf  that  the  defenders  are  tbe 
parties  liable.  The  eases  cited  by  Mr  Skene  do  not  approach  the 
present  case.  They  do  not  shake  the  prindple,  that  a  penoa 
employing  a  messenger  to  use  diligence  is  liable,  if  the  messenger 
illegally  and  wrongfully  put  the  diligence  into  execution.  In  re* 
gard  to  the  quantum  of  damages,  you  are  the  best  judges.  I 
would  not  advise  you  to  give  vindictive  damages,  but  you  will 
give  iilir,  fesksonable  and  moderate  damages. 

Vef d}et  for  the  pursuer  ofi  both  issues — Damage^ 
£500. 

Lsird  Jastice-'Oerk(BoyIe>->-'if<;«.  Dean  of  Facnlfy  (Hope), 
P.  Robertsotf  «it  J.  Anderson ;  Maekinrosh  ^Ad  Oeomell, 
9,  $.  C,  jtgeni9,^Ait.  Skene  and  Wslker ;  Davidsea  and  Sym^, 
W.8.|  J^eM^.-^G.J}.} 


2m  Jtdy  18M. 

Juav  CAOSii-^-Fiaai  Divi8iaM.»(G.  D.) 

No.  2.— John  M<€live  &  Others,  Pursuers,  o. 
Q'uiNTiN  Jamieson,  Defender. 

Deed,  Testaneatary-*-Redaetion-^Incapacily*--Frkad*-/.  Msid 
that  when  a  patijf  ohtmitu  m  teHamefUaty  deed  i%  hit  onm  /ammrt 
it  is  not  neoetsary,  in  order  to  reduce  the  deed^  to  proee  fixtud—' 
ike  active  interference  of  the  party,  and  evidence  of  the  testator*s 
ihcapdcitjf  Jbr  real  butinestt  o^^  enough. — //.  Circumstances  in 
ufhich  held  hy  the  Court,  and  fikund  by  the  Jury,  thai  a  testamenm 
larjr  deed,  obtained  by  a  paHjf  in  kk  o#a  /••oUr^  vms  redudUe 
oa  the  head  ^ineapmeity* 

This  vfti%  an  actfoti  by  the  nepheirs  and  nieces  of 
the  late  Jdhn  Harvie  in  Maybofe,  formerly  a  sheep 
fanner,  against  the  defender,  poStttiaster  in  Maybole, 
to  reduce  a  deed  of  settletnent,  made  by.  Harvie  ia 
the  defender's  favour  on  i3tK  April  1630,  and  two 
6od2ciIs,  dated  23d  April  1830,  and  8th  January  183 1, 
oti  the  grounds  of  Incapacity  add  fraud  and  clrcum- 
tention.    The  Issae  #As  : 

•<  Whether,  on  or  sboat  tbe  Idth  and  83d  days  of  April  1830, 
and  6th  January  1831,  the  dates  of  the  last  will  and  testament, 
and  codicils  thereto  anneied,  sought  to  be  reduced,  of  which  No. 
1 1  of  process  is  an  extract,  or  on  or  about  any,  or  all  of  tbe  said 
days,  the  late  John  Harvie,  residhig  in  Bfaybole,  was  a  person 
of  a  wesk  and  facile  mind,  and  easily  imposMl  on?  And  whether 
the  defender,  Quiatia  Jamiesaoi  toking  advaatage  of  hia  said 
facility  and  weakness,  did,  by  fraud  or  ciraumvcDtieBy  wroT   « 
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fully  csuM,  or  procure  tlio  flald  John  HftrTie  to  etosate  tb« 
aaid  deed  to  bis  lesion  ?" 

Harvie  died  at  the  age  of  82,  on  Sd  July  ISJl.  HU 
relations  lived  at  a  distance  from  him,  and  the  defen- 
der  (whose  mother  was  eonain-gerroan  of  Hanrie« 
wife)  managed  bis  bosiness  for  'some  years  before  hi^ 
death,  and  bad  great  inflnence  with  him.  A  litiiffbe^ 
of  the  defender's  letters,  written  on  Hartie*s  amttei'S, 
were  given  in  evidence  by  the  porsaers.  It  was 
proved  by  Mr  M*Na6^  writer,  in  Ayr,  who  prepared 
the  deed  and  codicils  (a  writer  in  IVlaybole  not  Witig 
employed),  that  he  got  his  instructions  from  the  de^ 
fender,  who  asked  him,  on  the  first  occasion,  to  b6 
present  at  the  subscription,  but  he  could  not ;  that  th6 
defender  returned  it  same  day  through  the  post ;  that 
he  had  previously  done  business  for  the  defender,  and 
partially  through  him  for  Harvie,  io  1828,  but  never 
spoke  to  the  latter :  That  he  had  no  previOUtf  eom<> 
munication  with  the  defender  on  the  subject  6f  the 
will,  only  the  defender  told  him  in  Mrs  iJaryie's  life- 
time, that  Harvie  was  to  make  a  will  in  his  favour ; 
but  as  the  eohtract  of  marriage  glive  all  to  the  sBr>> 
vivor,  it  could  not  be  done  while  Mrs  Harvie  lited : 
That  the  defender  ^rote  witness  a  fe#  months  aft^r 
Afr^  Harvie's  death  to  prepare  the  trill  (Vi«.  M  1 2th 
April  1830),  and  came  next  day  for  it.  The  letter 
stated:  "  Right  must  be  reserved  to  revoke  or  alter 
it  as  he  may  choose  ;*'  and  this  was  done :  Thai  the  d^ 
fender  came  and  saw  the  di^ft,  and  took  the  extended 
deed  with  kim«  Imd  witness  got  it  back  next  morn- 
ing. The  imtrumentary  wUneues  proved  that  they 
were  asked  to  sign  by  the  defender ;  that  neither  the 
deed  nor  codicils  vTere  read  to  or  by  Hariris  In  their 
pretence,  but  they  saw  him  dign,  and  saw  nothing  to 
make  them  suppose  he  did  not  understand  what  oe 
was  doing ;  and  that,  on  the  occasion  of  signing  the 
la^t  codicd,  he  took  the  deed  out  of  his  pocket.  DoC' 
tors  M^Latchie  and  Logan^  the  former  of  whom  at- 
tended Harvie  up  to  his  death,  proved  that  Harvie, 
in  their  opinion,  bad  been  fol*  some  Vfears  In  his  dotage 
or  second  ebildhoOd«  Several  of  Harvie's  neighbours 
also  deponed,  that  they  considered  him  fallen  off  both 
in  mina  and  body,  so  as  to  be  easily  imposed  upon, 
and  not  fit  for  transa^I^g  biisinetiii.  .  One  ^i  th^e 
persons  (Harvie'fl  tailor)  mentioncid  lin  institiic^  of 
Harvie,  about  a  year  before  his  death,  having  gone 
into  a  druggist's  in  place  of  a  clothier's  shop,  when 
intending  to  order  a  iuit  of  clolheS4  The  shops  were 
beside  each  other,  and  the  tritaese  iaafmediatdy  poiiit- 
ed  out  to  Harvie  his  mistake. 

The  Solicitor^'Generalf  in  opening  for  defender,  stafed, 
that  the  questions  trere^  1^/,  Whether  Harvie  was 
in  a  state  of  incapacity,  and  easily  imposed  upon  ?  Se/, 
Whether  fraud  and  circumvention  had  produced  the 
deed ?  On  tliey^r^  point,  there  was here4ne contended, 
no  such  facility  as  the  law  required.  There  was  no- 
thing in  the  story  of  Harvie's  mistaking  one  shop  for 
another.  Suoh  things  happened  to  all  persons  Jaily* 
He  had  known  an  eminent  man,  now  living,  by  mistake 
go  into  his  neighbour's  house,  and  into  his  wife's  bed- 
room. He  admitted  that  opinions  had  been  given  that 
Harvie  was  in  his  dotage,  but  he  would  adduce  other  per- 
sons of  opposite  opinions.  He  did  not  deny  that  a  man 
of  eighty-two  must  be  weakened  ill  mind  and  body. 


but  thcf  qai>iition  #al,  whether  he  imk  mtt  eajiablo  of 
forming  affections,  and  firing  directions  as  to  A  Witt, 
which  required  no  great  intellect.  2dy  As  to  ftaUd 
and  circumvention,  there  was  no  proof  of  any  thing 
of  the  kindi  It  Wb»  not  enough  to  show  that  the  de- 
fender had  gi'etft  infiqenee  over  Harvie^  This  haiM 
tfened  with  ev^rv*  young  friend  over  an  old  dffe.  Th^ 
nfltieflce  mu6t  oe  abused.  The  most  of  settletnertti 
were  made  from  affection.  Nobody  ever  daw  the  de- 
fender attempting  to.suhject  the  deceased  to  undue 
inflneneei  The  deeds  themselves  showed  no  fradd 
or  circumvention.  The  sueoesslon  was  under  £800^ 
which  Was  given  for  the  attentions  of  twenty  years, 
fnstrumentary  witnesses  do  not  usually  knoW  the  coh- 
tents  of  deeds.  If  it  be  said  that  the  deed  was 
not  read  to  or  by  Harvie^  this  must  be  proved* 
The  deed  contained  a  power  to  alter,  and  Was  left 
with  a  respectable  Writer,  M'Nab.  There  Wer6  tf6 
grounds,  he  maintained,  for  reducing  it. 

The  defender  adduced  Doctor  Girvan^  Maybole, 
who  proved  that  be  knew  Harvie  (though  not  parti* 
Isolarly)  fbr  five  or  six  years^  and  eililed  on  him  oee«^ 
sionally,  iti  s  friendlv  way^  for  the  hist  two  years  of 
his  life.  Thought  him  compos  tnentis,  and  had  no 
doubt  of  his  capacity  to  execute  an  ordinary  settle- 
ment of  his  affairs,  and  understand  its  contents.  This 
opinion  was  unchanged  till  Harvie's  deaths  though  wit& 
ness  did  not  call  often  for  the  last  six  months.  Never 
did  any  business  with  him.  Doctor  Mair  stated,  that 
he  was  a  surgeon  in  Alloa  till  October  1828,  and  had 
been  Harvie  a  medical  attendant  for  seveti  years  pre- 
viously. Thought  him  capable  of  doing  ordinary 
bdsinessy  and  not  easily  imposed  upon.  This  opinion 
waa  unebaftged  till  witness  left  Maybole,  and  be  did 
tfiot  see  Harvie  subsequentlt.  Mr  AndrewSy  Writer, 
Mavbole,  stated  that  he  dlcl  business  for  Harvie  up 
to  August  18:^7.  Saw  him  frequently  till  his  death, 
and  considered  him  always  capaole  of  doing  business. 
A  nnmber  of  other  witnesses  in  Maybole,  who  knew 
Mr  Harvie  intimately  for  a  long  ptriod^  and  till  b« 
died,  deponed  to  the  samd  effect. 

Lord  Pretideni  char^^ed  the  jtiry.  I  sfaall  hegiti  by  laying 
doWtl  CO  you  the  law  of  tbta  case  :  Snd  I  sute  to  vou,  as  the  laW 
hot  only  of  this  country,  but  toe  law  of  £tigliind,  kad  as  fat 
fia  I  khoW,  the  law  of  every  ctyiliied  couiitry,  that  wfaeil  a  pet^ 
ton  knows  that  a  man  It  to  fnake  a  Will  in.hid  own  fa^ouf ,  s  most 
peduliar  delicacy  is  due,— thiit  he  niost  not  diiitglc  or  mix  ifi  the 
matter  at  all.  It  was  stated  to  you  (by  the  Dean),  as  the  ot>l- 
Mon  of  an  Chglish  Judge,  \ti  ad  Biigllsh  ease,  that  when  the 
deed  is  in  favour  of  the  exedufor,  k  &  not  Aeeessary  to  provfe 
fhiiid, — his  interference  is  fiTaud ;  and  I  ins y  sute  to  yoU,  that 
In  early  life  I  heard  a  Judge,  whom  fe#  of  you  will  probably 
Recollect,  though  many  of  votf  may  have  hesf-d  of  irirn :  t  heard 
tiord  Bridtfiekl  sflV,  that  be  neVef  knew  a  deed  stttnd  yet  that  k 
man  had  taken  in  his  own  fkvour.  1  have  known  several  dee^ 
executed  in  very  delicate  situations.  I  baVe  known  a  Utge  estate 
left  to  a  gentleman,  who  was  a  wtite^  atld  the  man  of  business 
of  tb#  testator.— 1  mean  the  late  Mr  Jaities  Dundas,  W.S. ;  but  I 
never  understood  that  Mr  DundaS  took  the  instrUctiotis  for  tbst 
^eed,  or  drew  it  out  iu  bis  own  favour,  dh^  of  the  last  cases  of 
this  kind  that  1  tried  here,  and  which  tOkde  much  noise,  was  the 
case  of  Mr  Mackenzie  Of  Dundonell,  but  Which  wss  not,  in  fnaiiy 
respects,  so  strong  a  case  as  this ;  foi'  although  Mr  Eoy,  the  de- 
fender in  that  case,  was  to  profit  chiefly  by  the  deed,  and  al- 
though  he  gave  the  directions  and  iustfUctiotis  to  the  writer  who 
drew  the  deed,  he  had  still  the  precaution  not  to  be  present  at  the 
«tecdtioit    He  took  good  care  tb  tsktf  a  walk  id  the  dieoti,iiMl 
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allow  other  people  to  be  preient  on  that  occasion.  But  this 
Quintin  Jamieson  never  loses  sight  of  the  deed  for  one  moment. 
He  gare  the  instructions  to  M'Nab — the  scroll  of  the  deed  was 
not  sent  to  Harvie  to  revise  it  for  himself— the  extended  deed  is 
not  sent  by  Mr  M*Nab,  or  any  third  party,  so  as  to  be  quite 
sure  that  he,  Mr  Harvie,  got  it,  and  read  it  over  ;  but  it  is  sent 
to  Jamieson  himself;  and  there  is  not  the  smallest  evidence  that 
Harvie  ever  knew  the  contents,  or  one  word  of  that  deed<  It 
all  stands  on  the  evidence  of  Jamieson,  which  I  am  afraid  would 
not  be  very  good  evidence,  even  if  it  could  be  taken ;  but  he 
being  a  party  in  the  case,  you  cannot  listen  to  it  at  all.  Jamie- 
son drew  out  the  instructions ;— he  was  present  at  the  execution 
of  the  deed  ;  so  that  in  fhct  he  remained  the  whole  time,  having 
the  control  of  that  old  man  who  was  to  grant  it.  I  say,  in  law, 
that  is  a  bad  deed,  even  if  there  was  less  evidence  of  incapacity 
than  there  is.  But  with  regard  to  that  evidence,  I  do  not  think 
it  necessary  to  go  through  it  minutely  with  you.  You  have  the 
evidence  of  two  most  respectable  people, — the  medical  gentle- 
men who  attended  the  deceased  for  a  long  series  of  years,  Drs 
M*Latchie  and  Logan.  Those  two  gentlemen  are  quite  compe- 
tent to  judge  of  what  was  the  real  state  of  this  man's  mind  for 
business ;  and  they  have  sworn  that  they  considered  him  in  a  state 
of  dotage,  or,  as  Dr  Logan  said,  in  second  childhood.  No  doubt 
there  is  contradictory  evidence  as  to  this,  by  the  witnesses 
brought  for  the  defender,  and  certainly  that  contradictory  evi- 
dence would  have  been  a  little  puzzling,  if  you  had  not  had 
Jamieson*s  own  account  of  the  matter,  and  of  the  state  of  this 
poor  man's  capacity  for  business.  In  fact,  what  does  all  the  other 
counter  evidence  amount  to,  than  that  he  (Mr  Harvie)  was  able 
to  go  into  a  butcher's  shop  and  make  a  bargain  for  beef,  or  that 
he  knew  a  shoulder  of  mutton  from  a  leg  of  beef,  or  trifles  of  that 
kind ;  but  with  regard  to  his  capacity  for  real  business,  we  have 
his  own  account  of  the  matter  contained  in  letters  written  by 
himself,  by  his  own  hand,  on  31st  October  1827,  to  one  of  his 
nephews,  Mr  Logan.  As  far  back  as  that,  he  says, "  I  wrote  you 
some  time  ago,  saying  I  needed  money,  and  wished  you  to  send  me 
some.  I  need  not  say  I  am  surprised  at  your  manner  of  treating  me, 
with  so  much  of  my  money  in  your  hands.  Unless  you  answer 
this  letter,  and  in  the  wav  1  want,  it's  the  last  I  shall  write.  It's 
bard  I  should  be  used  this  way,  and  put  about  at  my  time  Qf 
life,  I  am  unabie  to  be  plagued  with  busineu,  and  naturally 
thought  I  had  sufficient  to  serve  all  my  wants.  /  have  revuetted 
Mr  Jamieson  to  take  charge  of  my  busineu.  I  am,"  &c.  You  are 
told  that  there  is  nothing  in  the  poor  old  man  mistaking  one 
shop  door  for  another — but  then  he  actually  walks  in  and  re- 
mains in  an  apothecary's  shop,  smelling  with  all  kinds  of  drugs, 
and  mistakes  it  for  a  clothier's !  He  might  have  mistaken  the 
door,  but  he  could  not  have  mistaken  the  gallipots ;  and  he  did 
not  discover  his  mistake  until  the  tailor  was  obliged  to  go  in 
and  bring  him  out  of  the  shop.  Now,  is  that  nothing  but  mis- 
taking one  door  for  another  ?  But  I  think  it  is  plain  that  the 
old  man  did  not  know  one  door  from  another,  and  that  corrobo- 
rates what  is  stated  by  Mr  Dundas,  who,  on  meeting  him  on 
the  road,  a  little  way  out  of  the  town,  accosted  him,—**  Mr 
Harvie,  I  am  surprised  to  see  you  so  far  from  home."  Mr  Har- 
vie replies,  **  Where  am  I  ?"  In  short,  all  that  these  witnesses 
for  the  defender  say,  is,  that  he  was  able  to  make  twopenny 
halfpenny  bai^ins ;  but  as  to  real  business,  you  have  his 
own  confession  in  the  letter  he  writes :  **  I  am  unable  to  be 
plagued  with  business,  and  have  requested  Mr  Jamieson  to  take 
charge  of  it.!'  And  accordingly  Jamieson  does  take  the  whole 
care  of  his  business ;  for,  on  10th  November  1627,  Jamieson 
writes  to  Logan :  **  Mr  Harvie  desires  me  to  say,  he  received 
the  bill  you  sent  for  ^23,  158.  The  cash  was  got  yesterday  from 
the  bank.  Mr  Harvie  indorsed  it,  which  yon  neglected  to  do 
when  you  sent  it  to  him.  Mr  Harvie  desires  me  to  say,  that 
by  the  1st  of  January  next,  1828,  he  wants  £75,  also  j8150, 
and  will  not  call  on  you  for  more  money  till  next  January  1829. 
If  you  do  not  punctually  send  the  above  £t25  by  the  first  Janu- 
ary 1828,  and  satisfv  me  that  such  other  payments  as  I  shaUJix 
with  you,  by  his  authority,  will  be  punctually  paid,  and  satisfac- 
tory security  given  for  the  same,  I  now  inform  you,  that  the 
money  you  have  from  him  will  instantly  be  called  up.  His  last 
letter,  as  also  former  notices  from  him,  will  show  you  that  he 
has  empoM'ered  me  to  settle  all  money  matters  with  you  iot  him. 


I  request  to  hear  from  you  at  your  earliest  convenience,  whether 
I  may  rely  on  your  complying  with  what  I  have  stated*  ,Mr 
and  Mrs  Harvie  arc  both  well."  In  short,  the  whole  corres- 
pondence shows,  that  all  that  this  poor  man  was  able  to  do  was 
trifling  affairs,  but  that  he  was  uxterly  incapaUe  of  managing 
real  business.  And  then  as  to  the  concoction  of  this  will — Mr 
M'Nab  said,  that  it  was  liot  convenient  for  him  to  go  down  with 
the  will  in  order  to  execute  that  deed.  He  also  says,  that  it  was 
inconvenient  to  have  gone  down  two  or  three  days  before  with 
the  scroll  which  he  had  drawn  up,  in  order  to  ask  Mr  Harvie  if 
that  was  according  to  his  instructions ;  for  Mr  M*Nab  knew  no- 
thing about  it,  except  what  Jamieson  told  him.  All  that  he 
said  be  previously  knew  was,  that  Mr  Harvie  had  some  such  in- 
tenti<ms  with  regard  to  Mr  Jamieson,  and  so  he  had  prepared  a 
scroll  of  the  deed.  Now,  is  there  any  evidence  that  it  was  in- 
convenient or  impossible  that  he  could  have  gone  down  with 
that  scroll,  and  have  satisfied  himself,  out  uf  Mr  Harvie's 
own  mouth,  that  these  were  I'eally  the  instructions  ?  1  say 
that  no  man  who  had  a  respect  for  his  own  character — ^no 
man  who  thought  a  moment,  or  was  sensible  of  what  was  for 
his  own  interest,  would  have  acted  as  Jamieson  did.  But  there 
is  an  often  repeated  proverb— Qu^m  Deus  vuU  perdere  prius 
dementat ;  that  is  to  say — Whom  Cod  wishes  to  destroy  he  first 
distracts.  Jamieson  was  not  aware  of  all  the  consequences  that 
would  follow  from  that  conduct,  or  he  would  have  avoided  it ; 
but  he  80  mixed  and  mingled  himself  i|ith  this  deed,  that  it 
speaks  fraud  on  the  face  of  it ;  and  I  agree  with  that  English 
judge,  that  when  the  deed  is  taken  by  the  executor  in  his  own 
favour,  it  raises  a  strong  presumption  against  the  deed. 

Mr  Cowan,'— I  should  wish  your  Lordship  to  take  a  note  of 
your  Lordship's  charge,  in  point  of  law. 

The  Lord  President I  am  quite  ready  to  do  so  $  but  I  laid 

down  the  same  law  as  in  the  Dundonell  cause. 

Mr  Jtobertson.'^YeB ;  almost  in  the  same  Words,  my  Lord. 

An  exception  to  the  charge  was  taken  accordingly. 
Verdict  for  the  pursuers. 

Lord  President  (Hope). — Jet.  Dean  of  Faculty  (Hope)  and 
P.  Robertson;  Hugh  Macqueen,  W.S.,  Jgent^^^Jlt,  Solici- 
tor-Cknend  (Cockbum)  and  Cowan;  William  Patrick,  W.S., 
Agem.^[G.D.] 


Uth  July  18S4u 

High  ConaT  or  Jubticiabt— (G.  D.) 

No.  S» — ^Nathaniel  Grant,  8.8.0.,  Suspender^  v. 
Procurator-Fiscal  of  Edinburgh,  Respondent, 

Jurisdiction— Competency— ^  petition  and  complaint  being  jtre- 
sented  by  the  Procurator-Jiscal  of  a  burgh  Court,  against  an  in- 
dividual (not  a  procurator  J,  for  vitiating  the  record  of  a  process 
before  that  Court,  and  concluding  for  fine  or  imprisonment, 
which  were  accordingly  awarded ;  but  the  complaint  not  being 
drawn  in  the  form  of  a  criminal  Ube^^Held  that  suspensioH  to 
the  High  Court  qf  Justiciary  is  incompetent. 

In  Febraary  1834,  Mr  R,  L.  Dymock,  Procurator  • 
fiscal  of  the  city  of  Edinbargh,  presented  a  petition 
and  complaint,  for  the  public  interest,  to  the  Magis- 
trates of  Edinbargh,  stating,  that  the  snspender,  as 
agent  for  a  Miss  Thong,  had  drawn  and  presented  to 
the  Clerk  of  Coart,  on  6th  January  1834,  a  petition 
for  sequestration  against  a  tenant  of  Miss  Thong's, 
for  £4  of  rent  due  for  a  house  in  Scotland  Street,  from 
Whitsunday  to  1st  August  1833,  and  falsely  stated  in 
a  marginal  note,  added  to  said  petition,  in  order  to 
render  sequestration  competent,  that  the  house  had 
been  let  for  the  year  from  Whitsunday  1833  to  W^hit- 
Sunday  1834,  although  given  up  at  1st  August;  where- 
BSf  in  point  of  fact,  the  house  had  been  let  from  month 


1834.] 
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to  month,  and  the  three  months  after  the  term  of  pay- 
menl,  within  which  sequettration  might  have  been 
nsed,  were  therefore  expired.    Farther,  that  the  sas- 
pender,  after  that  obtaining  warrant  of  seqaestration 
on  said  petition,  had  obliterated  the  foresaid  marginal 
note  or  addition,  and  was  thus  guilty  both  of  imposition 
and  of  falsifying  and  vitiating  the  record  of  Court.  The 
petition  for  sequestration  bore  to  be  signed  by  Mr 
Moffat,  for  Mr  Anderson,  a  procurator  of  Court,  but 
Mr  Anderson,  it  was  said,  had  not  authorised  his  name 
to  be  osed,  although  the  suspender  had  represented 
to  Mr  Moffat  that  he  had.     The  complaint  at  the 
Fiscal*8  instance  bore,  that  there  was  annexed  thereto 
a  list  of  documents  lodged  in  the  clerk's  hands,  that 
Mr  Grant  might  see  the  same,  and  a  list  of  witnesses 
to  be  adduced  against  him.      These  lists  were  ap- 
pended accordingly,  and  the  petition  prayed  that  Mr 
Grant  might  be  ordained  to  lodge  answers,  and  to 
attend  in  person  all  diets  of  Court,  and  thereafter  to 
line  and  amerciate  him  in  a  sum  not  exceeding  £50, 
payable  to  the  Fiscal  for  the  public  interest ;  and  in 
the  event  of  the  fine  not  being  paid,  to  grant  warrant 
for  imprisoning  Mr  Grant  tul  payment,  but  not  ex- 
ceeding three  months ;  and  farther,  to  find  him  liable 
in  expenses.    On  I9tfa  February  1834,  the  Bailies 
appointed  senrice  and  answers,  and    ordained    Mr 
Cirant  to  attend  personally  on  27th  February,  when 
the  proof  should  proceed.     Answers  were  lodged  for 
Mr  Grant,  objecting  to  the  relevancy,  and  denying 
that  he  had  made  any  false  statement,  or  altered  the 
record,  which  he  haa  no  interest  to  do.    To  these 
answers  Mr  Grant  appended  a  list  of  documents 
and  witnesses,  and  the  Bailies,  on  27th  Febmary, 
foond  the  complaint  relerant,  allowed  Mr  Grant  a 
conjunct  probation,  and  appointed  the  proof  to  pro- 
ceed on  the  Monday  following.    On   that  day  the 
proof  was  partly  taxen,  and  adjourned,  of  consent, 
till  6th  March,  when   it  was  concluded.      One  of 
the  Fiscal's  witnesses,  Mr  Maconochie,  to  whom  Miss 
Thong  had  assigned  her  hypothec,  and  become  bound 
to  delirer  to  him,  on  or  before  the  13th  January  1834, 
a  Talid  warrant  of  sequestration,  deponed,  that  Mr 
Grant  brought  to  him  the  petition  and  warrant  of 
eeqoestration  on  14th  January,  at  which  time  he  ob- 
served that  the  marginal  note  or  addition  was  obliter- 
ated, and  that  he  gave  the  petition  and  warrant  the 
same  evening,  in  the  state  in  which  he  received  it,  to 
his  agent,  who  delivered  it  to  the  clerk  of  Court.     In 
proof  of  its  haviuff  been  on  the  14th,  and  not  the 
13th,  January  that  Mr  Maconochie  received  the  war- 
rant, he  produced,  on  his  examination,  a  receipt,  dated 
the  14th,  holograph  of  Mr  Grant,  for  the  expenses  of 
the  sequestration  then  paid  to  him ;  which  receipt  was 
marked  as  relative  to  the  deposition.   After  the  proof 
had  been  closed,  Mr  Grant  lodged  a  minute,  cravinsr 
that  the  receipt  produced  by  Mr  Maconochie  should 
be  ordered  to  be  withdrawn,  as  not  being  libelled  on 
by  the  Fiscal.    The  Bailies,  on  17th  March,  refused 
this  minute,  with  the  following  note  by  their  Asses- 
sors (Messrs  L'Amy  and  Simpson) : 


«« 


Several  questions  arise  npon  the  objection  made  by  the  re- 
spondent:— I.  Was  the  Procurator  fiscal  bound  to  have  libelled 
upon  the  writfaga  asked  to  be  withdrawn  ?  It  is  tnie,  as  observed 
by  the  respondent,  that  be  has  been  served  with  a  Ust  of  wit- 


nesses and  documents.    But  the  question  Is,  whether  this  be  a 
complaint  of  a  nature  which  might  have  been  insisted  in  against 
the  respondent,  though  no  writings  whatever  had  been  produced  ? 
It  is  not  a  criminal  case,  in  the  proper  sense  of  that  term, 
where  all  the  rules  and  forms  necessary  to  obtain  conviction  for 
s  crime  must  have  been  observed.     If  the  respondent  bad  been 
a  member  of  Court,  the  case  would  have  been  taken  up  and  dis- 
posed of  in  the  roost  summary  mode,  without  the  aid  of  their 
Procurator-fiscal,  but  it  was  necessary  to  cidl  him  into  Court ; 
and  the  Fiscal  is,  in  such  a  case  as  this,   merely  th^  organ  of 
Court.     Neither  is  the  case  conducted  as  a  proper  criminal  case 
would  have  been.     The  diets  are  not  peremptory,  but  continued 
from  day  to  day,  to  suit  the  conveniency  of  parties.    The  respon- 
dent is  not  put  under  bail,  as  takes  place  in  a  criminal  action  of 
the  very  lowest  grade.    It  is  a  mere  contempt  of  Court  of  which 
the  respondent  is  accused,  and  for  which  a  pecuniary  fine  is  asked. 
2.  The  writings  objected  to  have  become  necessary,  to  meet 
the  averments  in  the  answers,  and  the  productions  therewith 
made ;  and  the  Fiscal  could  not  therefore  have  been  aware  of  the 
necessity  of  libelling  on  Mr  Grant's  own  holograph  writings  at 
the  time  he  prepared  the  libel.     3.  Even  in  a  strictly  criminal 
case,  as  that  of  Campbell,  tried  at  Inverary  in  September  1823, 
a  witness  is  allowed  to  exhibit  to  the  jury  an  article  not  libelled 
on,  to  illustrate  his  evidence ;  and  in  the  present  case,  this  has 
substantially  been  done,  and  nothing  more.     It  is  very  true,  that 
productions  made  for  such  a  purpose  cannot  form  part  of  the 
process  in  a  criminal  case,  to  the  same  effect  as  if  they  were 
libelled  on ;  that  is,  they  cannot  be  shown  to,  or  sworn  to  by 
other  witnesses.     But  in  so  far  as  regards  the  witness  himself 
who  exhibits  them,  the  jury,  and  in  this  case  the  Court,  are  en- 
titled to  have  them  under  their  consideration  in  deciding  upon 
the  weight  due  to  the  evidence  of  the  witness  who  exhibits  them. 
No  other  witness  but  Maconochie  has  been  asked  to  swear  to  the 
documents  which  he  produced ;  and  if  the  Magistrates  are  en- 
titled to  look  at  them  for  the  above  purpose,  which  they  would 
have  been  entitled  to  have  done,  even  in  the  case  of  a  proper  crimi- 
nal charge,  the  Superior  Court,  should  the  case  go  there,  must  be 
allowed  the  same  privilege.    4.  Writings  hologragh  of  Mr  Orant, 
the  respondent,  are  not  of  a  description  calculated  to  take  him  by 
surprise.     He  must  have  known  of  their  existence ;  and  even 
now,  no  objection  of  any  kind  is  taken  to  them,  except  that  they 
were  not  libelled  on.    5,  Lastly,  It  is  now  too  late  to  object  to 
their  production.      That  should  have  been  done  when  they 
were  exhibited  by  the  witness.     They  were  allowed  to  be  re- 
ceived, just  as  those  called  for  by  the  respondent  from  tbe  Fis- 
cal*8  witness,  Mr  Anderson,  were  under  part  of  the  process. 
The  respondent  observes,  that  the  object  of  the  production 
called  for  from  Mr  Anderson  was  to  test  his  evidence.    But  is 
not  this  the  sole  object  of  the  documents  produced  by  the  wit- 
ness Maconochie  ?  They  do  not  go  to  establish  any  substantive 
charge  against  the  respondent,  but  merely  to  support  the  verbal 
statement  of  Maconochie,  which  would  have  been  undoubted 
evidence,  though  he  had  not  been  able  to  have  supported  his  tes- 
timony, by  referring  to,  and  exhibiting  the  writings  which  gave 
him  confidence  in  making  oath  that  the  money  was  paid  by  him 
to  Mr  Grant  on  tbe  14th,  and  not  on  the  13th  of  January,  and 
which  of  course  gives  the  Court  more  confidence  in  what  he  has 
sworn  to.     Supposing,  therefore,  that  the  objection  would  have 
been  good,  if  timeously  made,  which  is  far  from  clear,  it  is  now 
greatly  too  late,  ex  inierwxUo,  to  ask  that  the  writings  should  be 
taken  out  of  process,  the  more  especially  as  the  respondent  declines 
allowing  the  whole  re»  getta  to  appear  on  the  record  in  the  form 
of  a  minute.** 

The  Bailies,  on  7th  April  1834,  having  advised  the 
proof,  and  written  pleadings  thereon  by  both  parties, 
found  it  proved  that  Mr  Grant  had  vitiated  the  record 
of  Court,  by  deleting  the  marginal  note,  and  therefore 
fined  and  amerciated  him  "  in  the  sum  of  £2,  2s.,  pay- 
able to  the  Procurator- fiscal,  to  be  applied  by  him  m 
terms  of  law,"  and  granted  warrant  to  officers  of  Court 
to  imprison  Mr  Grant  till  the  fine  should  be  paid,  but 
not  exceeding  seven  days,  and  found  him  liable  in  ex- 
penses and  dues  of  extract. 


THX  jMIOTTISB  JURISY. 


Clep«. 


Mr  QtbM  presented  a  bill  ef  BOflpefifiloii  to  the  High 
Coart  of  Justiciary ;  and  at  the  aairifiing  on  5th  Jaly 
1834,  he  pleaded — (.  That  there  was  po  locus  delicti 
epepified  in  the  coDopIaint^  It  wiw  ppt  even  aaid  tbi^ 
Mr  Grant  resided,  or  that  the  offenee  was  oonmitted 
within  the  jurisdiction  of  the  Magistrates  of  Edin- 
burgh.— H.  That  in  the  course  of  the  proceedings,  do* 
fsnipents  had  been  allowed  to  be  produced  which  were 
fiot  libelled  on,  on  the  erroneous  ground  that,  being 
Mr  Grant's  own  writings,  he  could  not  bjB  taken  by  sur* 
prise  by  the  prod  notion  .**-Il  I.  That  the  diets  of  proof  ' 
n^  been  adjourned  without  any  reason  assigned,  con« 
trary  to  the  Act  of  Sederunt,  which  prohibits  such 
adjournment,  without  i^  Te^»Q^  being  assigned  on  the 
record  of  the  Inferior  Court^-^JV*  That  the  proof 
ditd  not  warrant  the  judgment. 

Ansvoeretl — The  complaint  was  not  properly  of  a 
criminal  nature,  or  requiring  the  observance  of  crimi? 
pal  forms.  It  was  a  complaint  for  a  contempt  of 
CourM  and  it  was  of  no  consequence  whether  the 
vitiation  was  made  within  or  without  the  jurisdiction 
9f  the  Mas^istrates.  The  doeament  objected  to  wa^ 
produced  by  the  witness  in  explanation  of  his  state- 
iment ;  and  it  was  not  necessary  to  have  appended  to 
the  complaint  any  list  of  documents  at  all. 

Lord  JustieerCUrk, — Before  w^  go  farther,  I  wish  to  speak  to 
the  cooopetency  of  this  sunpension.  From  the  statement  roacle 
by  the  sunpender's  couiiael,  I  took  for  granted  that  the  com- 
plaint was  a  regular  criminal  complaint  for  the  vitiation  of  a  docu* 
ment ;  but  now  when  I  see  it,  it  is  no  each  thing.  It  seta  forth  tbs 
whole  history  of  the  sequestration ;  that  Mr  Grant  inserted  a 
stateiaent  in  the  petition  which  he  knew  to  be  false ;  that  he 
afterwards  borrowed  the  process,  «nd  obliterated  that  statement  t 
fhat  he  had  thus  rendered  himself  liable  to  punishment ;  anq 
therefore  it  concludes  for  fine  or  imprisonment.  But  there  is 
liothing  in  the  shape  of  a  major  or  a  minor  proposition.  It  is 
^t  sa^d  that  the  vitiation  of  a  record  is  a  crime  of  an  heinous 
Hf^ure*  and  severely  punishable,  and  that  j^r  Grant  has  beep 
guilty  of  ^his  crime,  &c.  In  all  the  cases  where  the  conclusion^ 
3rere  fur  fine,  or  for  fine  and  imprisonment,  io  which  we  have 
enforced  the  rules  of  criminal  procedure,  there  were  proper 
f^fiminal  st^ttements :  But  (bis  is  just  a  proceeding  arising  out  of 
a  c}9\\  process  before  the  Bailies,  and  has  very  much  the  air  of 
§  proceeding  in  a  depei^ing  cause.  The  jud^ent  concludes 
i^rilb  giving  power,  after  the  lapse  of  a  certain  time,  to  extract 
^e  ^eeree. 

AHsom,  for  jutpsntf^.— The  thing  to  be  looked  at  is  the 
erimioal  conclusion.  It  is  no  matter  how  irregularly  the  com- 
plaint may  be  drawn,  or  how  much  tbd  forms  of  a  criminal  com- 
piaiat  be  awandng.  The  suspender's  case  is  only  thereby  made 
the  stronger.  Suppose  the  cooiplkint  had  concluded  for  a  capi- 
tal punishment,  would  the  introduction  or  narrative  haVe  altered 
die  jurisdiction  or  the  nature  of  the  case  ?  The  Ck>urt  must  look  to 
the  substantive  fact  charged,  and  to  the  conclusion.  If  these 
be  substantially  crimiaal,  it  is  do  matter  what  the  terms  of  the 
aamtivc  may  be. 

Solicitor' General,  for  responflent. — The  suspender's  argument 
yrsuld  include  all  contempts  of  Court, — all  casta*  of  breach  of 
interdict  in  civil  causes,  &c.  This  complaint  condudes  for  ex- 
penses, which  is  not  surely  a  criminal  conclusion.  It  is  just  a 
complaint  for  contempts  of  Court. 

Lord  ilftfdipyn.— I  do  not  mean  to  give  a  decided  opinion  as 
to  t^e  competency ;  but  the  view  .which  has  occurred  to  me  is, 
Ifaat  this  is  s  mere  proceeding  arising  out  of  a  civil  action, 
Th^e  is  some  embarrassment  ^created  by  its  having  been  gone 
about  so  formally,  which  was  not  necessary.  Suppose  the  case 
had  occurred  before  one  of  the  late  Inferior  Commissary  Courts, 
which  had  no  criminal  jurisdiction,  eould  the  complaint  have 
l>een  held  a  criminal  one,  and  brougbl  base  by  suspenstoa }  f 


dp  not  think  that  the  rircamsfsnce,  that  tlm  BsiUos  bi^pca  tq 

have  a  sriminal  as  wsll  a*  S  siril  jurisdiction,  alters  the  case. 

Z^ord  ^onfireif.-^l  am  not  at  present  prepared  to  say  tbat 
the  suspension  is  incompetent,  or  that  there  may  not  be  pro- 
eeedings  before  an  Inferior  Court,  which  although  not  proceeded 
in  according  to  the  forma  of  trial  in  criminal  cases,  may  not  be 
brought  here  by  suspension.  I  wish  to  have  time  to  read  tha 
pfoceedings  ana  to  consider. 

The  case  was  delayed  till  to-day,  when  the  fbUow- 

Ing  interlocutor  was  pronounced  : 

«*  The  Lord  Justice- Clerk  and  Lords  Commissioners  of  Jus- 
ticiary having  considered  the  foregoing  bill  of  suspension,  an- 
swers thereto,  and  whole  proceedings.  Refuse  the  bUl  as  tncom* 
patent:  Find  the  suspender  liable  in  expenses;  allow  aa 
account  thereof  to  be  given  ii9 :  Remit  to  the  Clerk  of  Court 
to  tax  the  same,  and  report." 

For  Suspender,  P.  Robertson  and  Alison.— For  Respondent, 
Solicitor-General(Cockbum}  and  George  Napier,  Ad-Uep. — 

(CiBcoiT  CouaT  or  JosnciaaY.) 


Sliriingf  Sih  September  1834. 
(0.  p.) 
No.  4.->-CitowN  9.  John  and  Robert  Shobtbocsk, 

Panneh* 

Robbery—^  partif  having  deUmad another  in  chouse,  for  thepur^ 
pose  of  forcing  paymont  of  a  debt  of  £10  ;  and  a  struggle  hav^ 
ing  ensued  between  the  creditor  and  debtor^  in  the  course  of  which 
the  debtor* i  pocket f  containing  his  moneyt  was  torn  off,  and  thrown 
on  the  floors  and  the  £\0  having  been  uUimateltf  paid,  with  the 
relmctani  consent  of  the  debtoT'^CircumMlanees  in  which  held 
thai  the  cretiitor  was  mot  guHtjf  qfrohjberjf* 

The  pannels  were  charged  with  assaulting  a  person 
of  the  name  of  Dow,  in  the  house  of  one  Low,  on  25th 
June  1834,  and  with  robbing  him  of  ^l^*  <Hr  thereby, 
in  ^ank  notes— «  letter — a  notice  of  citation,  and  a 
pocket  liniAg.  It  appeared  from  the  evidence,  that 
the  pannels,  who  wore  father  and  son,  had  detained 
Dow  in  Low's  house,  for  the  purpose  of  forcing  pay* 
ment  «f  a  debt  of  £10,  due  by  Dow  to  the  elder 
pannel ;  that  they  stood  between  Dow  and  the  door, 
and  doclared  he  should  not  pass  till  he  paid  the  money ; 
that  a  struggle  ensued  betweepi  the  pannels  and  Dow, 
in  the  course  of  which  Dow  was  brought  to  the  ground, 
and  the  lining  or  pocket  of  his  vest,  containiiig  his 
money,  and  the  other  articles  libelled,  was  torn  off  by 
one  of  the  pannels,  and  thrown  on  the  floor ;  that  there- 
after Low,  the  landlord,  having  oome  in,  advised  Dow 
to  pay  the  £10,  to  which  Dow  gave  a  hesitating  and 
reluctant  consent ;  that  the  balance  of  the  money  was 
then  offered  to  Dow,  but  he  refused  to  take  it,  and 
went  away,  and  the  money  was  thereafter  given  up  to 
the  Fiscal.  Blood  was  seen  on  Dow's  oheek,  and  it  turn* 
ed  out  that  he  was  slightly  wounded  on  the  head,  fie 
swore  that  the  pannels  forcibly  tore  off  his  pocket, 
and  that  they  assaulted  him ;  but  he  was  eontnidioted 
in  Tarioos  particulars  by  the  other  witnesses.  The 
pannels  received  an  unexceptionable  character. 

Lord  Meadowbank  was  clear  that,  in  point  of  law, 
there  was  here  no  robbery,  and  therefore  the  Advo* 
cate-Depute  departed  from  that  charge.  As  to  the 
question  of  assault,  his  [^ordship  left  it  to  the  jury. 

The  jury  returned  a  verdict  of  not  proven. 

Act.  G.' Napier,  Ad..Dep M.  Deaa;  J.  W.   Williamion, 

Jgeni.'-^an.] 


im*."} 


THE  SCOTTISH  JUBIBT. 


a^M 


Sihiing,  M  September  1884. 
(G.  D.) 

No.  5^— Caown  v«  M^tba  Gajubraitb  ar  Caiws, 

Pannek 

Ajam9»-^7n9ip^4  fm3fm9n  having  l^  tk§  kof  9^4  ilm  Cpurt 
dnrimg.  a  tniminal  trudt  hU  having  dfj^^ned  on  hi*  return  that 
he  hid  had  io  c<mffer$ation  with  ofiy  one  during  hif  absence — 
JSetd  fjbfi  the  tHal  may  vcUidfy  proceeiL 

la  $&•  trif]  of  1^9  pannel  for  4MMUiIt>  Uf.  tbe  da/fgff 
of  hie,  Jodn  Yuiif»g,  |i  j«ryiiuiQ»  left  tbe  h^^  ^nA  thfi 
Court  nnp§f9fiiV94p  inring  tiuB  £xainIn«^ion  9f  one  of 
the  witniisMii  for  |h«  Crowii.  Oo  bU  abneaw  beiog 
diacorered,  the  ex^minatioii  vai  stopped,  and  in  a  tf^w 
iDtn«to9  Yo«ng  reappeared,  when  he  stated  oq  bis  ^atjp 
MM  ft  joryman,.  that  be  bad  gone  Qut  from  necessity^ 
not  knowing  tberp  vasaocomoaodaUoo  connected  witb 
the  CoorC,  1^)^  tba^  be  bed  bad  no  eenversejtion  wi^b 
ftpy  person  ritatOFer  on  any  subject  daring  bie  ab- 
sence: Whereupon  .an  objection  stated  for  tqe  psAfvel 
was  reoelled  by  Lord  Meadowbaeky  and  the  Xrial  was 
alloweo  to  proceed. 

jtet.  Q.  Napier.— Ad..Dsp.~iAr.  Doasldsoa fO.!!.] 


i«»  »» 


Perlh^  16/A  September  1834. 

(0.  D.) 

No.  60 — CbOVH  v.  At*¥XAMPJS|i  CBRI3TIiB»  PfiuneL 

Forfesy— UttsriDg^Froof*-Carca»«Mtaii^#  is  ivfticA  a  iMfn<«t 
kamng  deponed  thoi  after  he  got  the  forged  ntaet  from  the  pannel, 
they  were  twice  otU  of  his  possession  in  the  hands  of  other  two  in-- 
dividvats — Held  not  essential  to  call  these  individuals^  the  witness 
deponing  pasiiivety  f  the  identity  ^the  notes. 

In  the  trial  of  Cbristie^  for  ottering  forged  notes, 
the  coonsel  for  the  prisoner  leaintaineoto  the  jory,  tbet 
OS  the  witness,  Maclaren,  to  whom  the  notes  were  said 
to  hare  been  ottered,  had  deponed  that  the  notes  were 
twice  oot  of  his  possession  in  the  bands  of  other  two 
jndiridnals,  who  were  not  called  as  witnesses,  the  iden- 
tity of  the  notes  conid  not  be  held  as  proved,  It  beinff 
incumbent  on  the  Crown  to  bring  fortrard  the  bes^ 
OTidence  that  conld  be  got ;  and  Meclaren  deponing 
that  be  was  sure  the  notes  were  the  same  notes^  wa^ 

therefore  not  eAoagh. 

■ 

lAtrd  Momcf^  duiifed  tbsjqry,  tbst  sceordinf  to  bji^  note^ 
of  the  evidesce,  the  witness,  Madaren,  said,  tbat  before  be  part- 
ed witb  tbe  notes,  be  marked  them  witb  bis  initiats,  and  the  date, 
wfaidi  marking  he  sees  on  them  now ;  that  he  is  sure  be  got  back 
tke  same  notes,  sad  ^c  is  sure  tbe  notes  on  tiie  table  ara  tbe 
Sams  wtiiflb  ks  gat  ffom  ijie  ypsoner.  la  tbsae  cirparostseoesi 
las  liOplfh^  oottld  not  ^U  tbs  jory  tbat  tbare  was  any  general 
rBk%  of  law,  in  consequeoce  of  which  the  not  asdt^cing  of  the  two 
persons  to  whom  tbe  notes  were  given  was  io  be  conclusive 
against  the  Crown,  and  to  stop  tbe  trisL  Tbe  jury  must  just 
consider  the  point  along  with  toe  others  on  the  evidence.  Tl|e 
witness  liad  sworn  that  he  marked  tbs  notes  with  his  Initlslf, 
aod  tkwafore  lbs  piosscntor  bad  probably  tboMgbti|  vnnecessary 
to  briee  iartber  proof.  The  question  for  tbe  jury  wasi  whether 
they  bdteved  Msclaren.  If  they  .did,  there  was  no  defect  in  the 
proof,  in  point  of  law.  Other  witnesses  had  sworn  that  Ma^ 
lareii  told  tbsm  at  tbe  time  that  be  bad  made  a  ssJe  to  tbe  pri- 
soner, and  got  46  from  Urn.  If  tbe  jury  believed  Madaren,  ■ 
the  Mcnrilv  waa  proved.  It  did  not  appear  in  evidence  whether 
tbe  notes  had  been  oot  of  Mackren's  sight  or  not ;  but  be  said 
be  ssaa  cerlsln  be  got  back  the  sanve  notes. 

The  Jnl7  fonnd  the  peooel  guilty. 

Spebs,  Ad.«I>sp..*if/i.  H.  O.  BsU.^[(;.^.l 


PtHk^  Vlik  September  18S4. 

(G.  D.) 

tip.  7.— -Crown  v.  John  WrLsov  and  Donald 
M'6nBG0it|  Pannels, 

X^M»^{Wlevsncy-*$toleQ  Articles— /<  heing  stated  in  a  Ubei, 
containing  a  single  charge  of  stealing  a  variety  of  articles  enU' 
merated,  that  the  articles^nt  ahove  libelled,  or  part  thereof,  were 
to  be  produced  in  evidence^- field  that  none  of  the  articles  could 
he  produced. 

The  libel  in  tl^is  case  contained  a  single  charge  of 
stealing  a  variety  of  articles  which  were  enumerated 
in  the  indictment.  It  was  farther  stated,  that  the 
**  articles /Srj/  above  libelled,  or  part  thereof,'*  were  to 
be  used  in  evidence  against  the  pannels,  and  would 
be,  for  that  purpose,  in  due  time  produced  in  the  clerk's 
hands,  that  the  pannelp  might  see  the  same. 

On  the  stolen  articles  being  offered  in  evidence,  tbe 
eonnsel  for  the  prisoners  objected,  that  it  was  only 
the  articles  firet  above  libelled,  which  it  was  said  in 
the  indictment  were  to  be  nsed  in  evidence  against 
the  pannela.  The  articles  first  Above  libelled  were  a 
drawer  or  till,  and  27s.  in  silver.  Then  followed  a 
long  list  of  other  articles;  bat  as  these  were  not  said 
to  be  prodttoed,  they  could  not  be  nsed  in  evidence. 

ilNJiMrM^«— Theromight  be  something  in  theobieetion. 
If  the  libel  contained  more  than  one  charge ;  but  that 
is  not  the  case.  The  word  <*  first"  is  merely  unneces- 
sary and  soperfiaoes.  The  libel  bears,  that  the  stolen 
articles  first  above  libelled,  ^^or  part  thereqf^^*  were  to 
be  produced,  which  is  inconsistent  with  the  supposi- 
tion that  the  articles  to  be  produced  were  only  the 
first  two.  The  libel  gives  fair  notice  to  the  pannels» 
tbat  the  stolen  articles,  or  part  thereof,  were  in  tlie 
clerk's  hands,  where  they  might  see  them  ;  and  this  is 
all  that  is  required*  The  artioies  produced  are  both 
the  first  and  the  last. 

Lord  Monereiff, — I  have  paid  as  much  attention  as  possible' to 
Ibis  question,  arising  as  it  does  in  tbe  middle  of  a  triai.  .Oa 
tbe  whole,  the  inclination  of  mv  opinion  js,  to  sustain  the  ol;»jec- 
Ijon.  If  tbe  o^essitr  of  libelling  on  articles  to  be  produced 
arises  from  the  principle,  that  the  prisoner  must  have  due  notice 
of  erery  witness  and  article  to  be  adduced  against  him,  and  if 
ii  be  iniispenaibly  necessary,  not  merely  to  set  forth  tbe  articles, 
but  to  state  tbat  they  are  to  be  used  in  evidence  against  the  pri- 
soner, it  surely  follows  tbat  the  libel  must  contain  such  a  state- 
ment as  to  give  to  the  prisoner  certain  information  of  what  is 
intended.  The  statement  most  not  be  put  in  such  a  form  as  to 
create  unoertainty.  It  is  true  the  prisoner  may  go  to  the  Clerk 
of  Justiciary  and  see  what  is  produced ;  but  there  may  be  things 
in  the  bands  of  the  clerk  which  are  not  intended  to  be  used  in 
evidence.  Tbe  question  is,  whether  the  indictment  gives  good 
notteo  af  what  is  to  be  so  used  ?  Here  there  is  but  one  list,  and 
it  contains  a  great  variety  of  articles.  It  is  then  stated  that  the 
articles  first  above  libelled,  or  part  Uifi^cof,  are  to  be  produced 
in  evidence.  Suppose  it  had  been  said  that  the  declaration  first 
above  libelled  was  to  be  produced  in  evidence,  would  that  have 
been  correct?  Tbe  prisoners*  counsel  says,  tbe  articles  first 
above  libelled  are  the  two  articles  first  enumerated.  I  do  not 
come  to  that  conclusion.  Neither  do  I  come  to  the  prosecutor's 
conolusioD,  that  first  means  both  first  and  last.  The  true  result 
of  tbe  prosecutor's  argument  is,  tbat  you  must  throw  the  word 
first  out  of  the  indictment.  If  you  do  not,  you  are  left  in  un- 
certainty ;  and  if  so,  then  none  of  the  articles  can  be  pro- 
duced. I  do  not  say  the  point  Is  clear  by  any  means ;  but  this 
is  the  inclination  of  my  opinion. 

Loird  liedwyn,^^!  ooold  have  wished  to  have  had  an  op- 
portunity  of  looking  more  fi>lly  into  the  authorities ;  but  at  pre- 
lent  I  sgras  witb  Lord  Monereiff.     If  we  are  to  |[ive  any  effect 
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wbateyer  to  tbe  word  **  flnt,**  it  creates  that  dubiety  to  which  no 
prisoner  can  be  siAjected.  I  also  agree  in  tbinlang  that  the 
prosecutor  is  bound  to  gi^e  such  a  description  of  what  he  is  to 
use  in  endence,  as  cannot  mislead ;  and  that  it  is  not  enough  for 
the  prisoner  to  see  what  is  in  the  bands  of  the  clerk.  I  do  not 
Vike  to  see  anything  doubtful  on  the  face  of  an  indictment,  and 
the  inclination  of  my  opinion,  as  at  present  advised,  is  to  sustain 
the  objection. 

Objection  sustained. 

The  trial  proceeded,  and  the  pannela  were  fonnd 
guilty. 

Jet.  Graham  Speirs,  Ad.-Dep.— ^^  H.  G.  Bell.— [(;.2).'| 

Perth,  17/A  September  1834. 

(G.  D.) 

No.  8. — Watsom  and  Mtlss,  Appellants,  v. 

CAMBRONy  Respondent. 

Stamp-->Cautioner-— if  house  being  let  for  a  year  fry  written  mts> 
iivet,  which  gtipulated  that  the  tenant  should  Jind  caution  Jor  the 
rent —  Held  that  the  rtlatipe  cautionary  obligation  must  be 
stamped. 

The  respondent  let  a  honse  belonging  to  him  to  a 
person  in  Dundee,  by  written  missives,  which  sti- 
pulated that  the  tenant  should  find  caution  for  the 
rent.  The  appellants  signed  an  obligation,  dated  a 
few  days  subsequently,  and  written  on  the  same  sheet 
with  the  missives,  by  which,  in  reference  thereto,  they 
became  cautioners  for  the  rent.  The  respondent 
brought  an  action  before  the  Magistrates  of  Dundee 
against  the  cautioners,  founded  entirely  on  the  said 
cautionary  obligation,  in  defence  against  which  they 
pleaded,  inter  alia,  that  the  said  obligation  was  not 
stamped.  Antuoered — It  is  a  mere  relative  obligation 
to  the  missives  of  lease,  which  do  not  require  a  stamp, 
^-a  lease  for  a  year  being  valid  without  any  writing; 
and  the  appellants  not  denying  (apart  from  the  writ- 
ings) that  such  a  lease  was  entered  into,  and  that  they 
became  bound  for  the  rent.  The  Magistrates  de- 
cerned in  terms  of  the  libel ;  but  on  advising  an  appeal 
to  the  Circuit,  Lord  Medinj^  remitted  to  the  Mi^^is- 
trates  to  recal  their  interlocutor,  and  to  sist  process 
till  the  cautionary  obligation  should  be  stamped. 

Act.  Deas;  George  Simpson,  Agent •-^AU,  NeaTSS.— [G.i>.] 

Perth,  nth  September  iSSi. 
(G.  D.) 

No.  9.^-Georob  Duncaw,  Appellant,  v.  Albxakdbr 

Soot,  Respondent* 

Landlord  and  Tenants-Hypothec—^  trustee  fir  the  creditors 
of  a  tenant  of  a  shop,  having  sold  the  stock  by  auction  during 
the  subsistence  of  the  right  of  hypothec^^Held  liable  in  an  ordi^ 
nary  action  fir  the  rent,  although  no  te^uestration  had  been 
used. 

Soot  let  to  Bennet  and  Company  a  shop  in  Dundee, 
for  two  years  and  a-half  from  Mkrtinmas  1831,  at  the 
rent  of  £14^  pajrable  half-yearly.  On  8th  January 
1833,  the  appellant,  as  trustee  fur  Bennet  and  Com- 
pany's creditors,  took  possession  of  their  stock  of 
goods  in  the  shop,  and  sold  the  same  by  auction  on 
8th  March  following.  On  16th  August  1833,  the  re- 
spondent applied  to  the  appellant,  for  payment  of  the 
half-year's  rent  due  at  the  preceding  Whitsunday,  and 
intimated  that  the  latter  would  also  be  liable  for  the 
half-year's  rent  then  current.      On  SOth  November 


1833,  the  respondent  brought  an  action  before  the 
Magistrates  of  Dundee  against  the  appellant,  for  the 
two  half-year's  rents,  on  the  ground  that  the  appellant 
had  carried  o£P  the  subject  of  the  hypothec.  The  Ma- 
gistrates decerned  in  terms  of  the  libel,  with  expenses. 
The  appellant  appealed  to  the  Circuit,  and  pleaded^^ 
That  the  goods  sold  being  shop  goods,  intended  for 
sale,  and  the  right  of  hypothec  not  having  been  made 
effectual  by  sequestration,  the  appellant  could  not  be 
liable  in  an  ordinary  action  for  the  rent,  for  which  the 
respondent  ought  merely  to  be  ranked  with  the  other 
creditors.  Anstoered — The  goods  were  not  sold  in  the 
ordinary  course  of  trade,  but  were  disposed  of  by  auc« 
tion  before  the  term  of  payment,  while  the  right  of 
hypothec  subsisted,  which  right  might,  for  any  thing 
that  appeared,  have  been  made  effectual  by  sequestra- 
tion, nad  this  not  been  rendered  impossible  by  the 
subject  of  the  hypothec  being  disposed  of. 

The  reasons  of  appeal  were  repelled,  with  £4,  4s.  of 
expenses. 

Lord  Medwyn. — Act.  Neaves.— ^ft.  Peas.— Campbell  and 
Scott,  Agents.--^G.D.] 


{ Speeches  taJcen from  Mr  Ourruy^s  Short* Hand  Notes. J 

5th  August  1834. 
Housx  OF  Lords. — (Q.  D.) 

No.  10.— Thb  Rsverend  Jamks  Craio  and  His 
Mandatory,  Appellants,  v.  His  Gracb  Alex- 
ander Duke  of  Hamilton  and  Brandon,  Re* 
spondent. 

Relief— Interdict— Reparation-.-^  minister  haoing  beenwrong" 
ously  interdicted  by  the  heritors  from  selling  trees  off  his  glebe, 
and  hamng  been  subjected  in  damages  and  expenses  to  a  parly 
to  whom  the  wood  had  been  resold  by  the  original  purchaser'^ 
Cbreumstanees  in  which  held  {sLf&tming  tbe  judgment  of  tbe  Court 
of  Session),  that  the  minister  was  not  entitled  to  claim  relief  of 
the  said  damages  and  expenses  against  the  heritors^  with  whom 
he  had  transacted  while  the  said  action  was  in  dependence. 

In  1814,  tbe  appellant,  then  minister  of  the  parish  of 
Dalserf,  sold  certain  trees  on  the  glebe  to  William 
Hamilton,  who  resold  the  same  to  Stark.  The  re- 
spondent and  other  heritors,  conceiving  the  sale  to  be 
beyond  the  powers  of  an  incumbent,  interdicted  the 
appellant  from  cutting  the  trees.  The  Sheriff  ulti- 
mately recalled* the  interdict,  with  expenses;  and  his 
judgment  was  affirmed  in  an  advocation.  In  Septem- 
ber 1816,  Stark  brought  an  action  before  the  Sheriff 
against  the  appellant,  for  damages  on  account  of  the 
non-delivery  of  the  timber,  and  to  this  action  the  in- 
terdicting heritors  were  incidentally  called  for  their 
interest  In  July  1817,  the  appellant  made  a  settle- 
ment with  Mr  Brown,  the  Duke*s  factor,  by  a  do- 
qneted  account,  in  which  the  Duke  was  debited  with 
x29,  12.  1.,  being  the  difference  between  the  original 
price  of  tbe  wood  and  the  sum  for  which  it  was  ulti- 
mately sold,'and  also  with  £5  of  damag[es,  paid  to  the 
purchaser,  Hamilton.    The  doquet  was  in  these  terms : 

f  22c/ Juiy  1817. — I  hereby  authorise  Mr  Brown  to  receive 
and  discharge  the  above  iMlance  of  J6d4,  12^  I.,  Uom  the  dif- 
ferent  heritors  of  Dalserf,  'concerned  in  opposing  my  sale  of 
timber  to  Stark,  against  whom  I  have  no  further  claim  on  thai 
account."  (Signed)  "  Jambs  Ceaio.** 

In  Oetober  1824,  the  appellant  raised  an  action  be- 
fore tbe  Sheriff  against  tne  respondent,  for  relief  of 
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Stark's  action,  and  the  ezpantes  incarred  by  the  ap- 
pellant therein.  Stark's  action  was  dismissed,  with 
expenses,  on  18th  Febmary  1825.  In  the  action  of 
relief,  the  Sheriff,  on  28th  July  1826,  fonnd  that  the 
appellant's  claims  against  the  respondent  were  dis- 
charged by  the  doqaeted  account,  as  Stark  had  no 
direct  claim  against  the  appellant,  bnt  only  against 
Hamilton ;  and  the  appellant  had  volantarily  under- 
taken, without  the  knowledge  or  consent  of  the  re- 
spondent, to  relieve  Hamilton  of  any  daim  Stark 
might  hare  against  him ;  and  therefore,  and  in  respect 
Stark's  action  had  been  dismissed  with  expenses,  the 
Sheriff  dismissed  the  action  of  relief,  and  fonnd  the 
appellant  liable  in  expenses.  In  an  adrocation  of  this 
jadgment,  Lord  Corislioose  remitted  nrnpUcUer^  with 
expenses,  and  the  Coort,  on  S6th  May  1831,  adhered^ 
{vtde  ante^  Vol.  III.,  p.  449)»  In  the  meantime,  the 
trastee  on  Stark's  sequestrated  estate  lodged  a  refer- 
ence to  the  appellant's  oath  in  the  action  at  Stark's 
iofttance,  and  m  January  1828,  the  Sheriff,  on  ad- 
rising  the  appellant's  deposition,  fonnd  him  liable  in 
£43,  2.  6.  of  damages,  and  in  the  expenses  of  process ; 
which  judgment  was  affirmed  in  an  advocation,  and  the 
expenses  taxed  at  £101,  17.  4.  The  appellant  ap- 
pealed against  the  judgment  of  the  Court,  of  26th 
May  1831,  and  previous  judgments  in  the  action  of 
relief,  and  pleadidf  that  the  respondent  was  liable,  as 
a  wrongful  iaterdictor,  to  relieve  the  appellant  of  all 
loss  and  damave  caused  by  the  intertiict,  and  this 
dum  was  not  discharged  by  the  doqnet  of  22d  July 
1817,  which  was  not  meant  to  apply  to  Stark's  claim. 
Annoered'^The  appellant  is  barred,  by  the  doquot 
of  22d  July  1817,  from  making  any  farther  claim  on 
the  respondent,  who  was  no  party  to  any  agreement 
by  the  appellant  to  relieve  Hamilton,  and  could  not 
be  affected  thereby,  nor  by  any  oath  of  reference 
emitted  by  the  appellant,  who  had  previously  accepted 
from  the  responaent  a  certain  sum  as  the  amount  of 
damages  arising  from  the  interdict. 

I16th  May  1831  ] 

Lord  Ckaneeihr  f  Brougham  L^'Mj  Lords,  this  is  a  esse  in 
which  I  have  not  the  slightest  snadow  of  doubt  upon  the  subject, 
and  I  move  jonr  Lordships  to  affinn  this  judgment  witb  AiU  costs, 
to  be  taxed  in  the  usual  way.  There  must  be  an  end  to  such  ap- 
peals  as  tbese,  otberwise  the  appellate  jurisdiction  of  this  House 
will  be  a  curse  instead  of  any  thing  else.  There  is  nothing  like  a 
point  of  law  here ;  and  the  expense  of  this  appeal  cannot  be  less 
than  jeioa 

Mr  Sergeami  Spankie. — I  am  happy  to  say  the  party  is  very 
rich. 

Lord  CkanceBor.'^ThMt  is  a  good  thinff.  It  is  only  right  yoar 
Lordships  should  make  him  pay ;  but  the  blame  is  not  always 
imputable  to  the  party  himself,  but  the  adviser ;  and  I  only  wish 
your  Lordships  could  get  at  him,  and  make  him  suffer. 

Judgment  affirmedy  with  full  costs. 

First  Dimion  Cause.— Lord  Oorelfbuse,  (Trdtnayy*— Tho- 
mas Oeans,  jtppeltanit*  SolicUor.  ^  Bichudaou  and  Gouuell, 
Hespondetu't  Miofort.— [G.2>.] 


7tk  Augusi  1834. 
HocrsB  OF  Loans. — (Q.  D.) 

No»  ll.r— H.  A.  Douglas  (Stain's  Assiokee)  and 
Daniel  Fishbr,  his  Mandatory^  Appelianis^  v. 
Brunton*8  TaimTBEs  and  Thomas  Wardlaw,  Re^ 

spondents* 

Cautioner — Delivery— ^n  individual  having  advanced  money  in 
January  181 2,  on  the  teeurity  qfspiriti  to  be  comigned  in  the  eel' 
lart  of  a  third  party ;  and  hatfing,  on  the  debior*t  intolveney,  /ire- 
tented  an  application  to  the  Sherif  to  obtain  postetnon  of  the 
spirits  from  the  consignee,  who,  as  well  as  the  debtor,  admitted 
that  the  eonslgnalion  had  been  made  in  January  1812,  but 
stated,  that  as  the  debtor  was  about  to  be  sequestrated,  they  could 
do  nothing  without  judicial  authority!  and  an  agreement  Aav- 
ing  been  made  with  the  voluntary  trustees  of  the  debtor,  to  allow 
delivery  of  the  spirits  to  the  creditor,  on  caution  to  account  for 
the  proceedS'^Circumstances  in  which  held  (affirming  the  judg- 
ment of  the  Court  of  Session)  that  the  obligation  by  the  cau- 
tioner,  which  bore  reference  to  the  proceedings  before  the  Sheriff^ 
was  qualified  by  t/te  admission  made  by  the  parties  to  these  pro* 
eeedings,  that  the  spirits  had  been  consigned  in  January  lBt% 
and  that  the  cautioners  were  wti  liable  to  account  to  the  debtor's 
JSnglisk  susigneejbr  the  whole  price  of  the  spirits  {without  de^ 
ductioH  of  the  creditor's  advances  J,  in  an  action  brought  by  the 
asngnee,  on  the  footing  th(d  the  spirits  had  been  transferredfrom 
the  debl9r*s  Uoek  to  late  as  ^th  July  1812,  being  within  sixty 
days  tfthe  debtor's  bankruptcy* 

On  10th  January  1812,  Mr  John  Stein,  distiller, 
Canonmills,  addressed  a  letter  to  Mr  Williamson, 
proposins^  to  consign  with  Mr  Bertram  (a  clerk  of  Mr 
Stein^  out  who  Kept  a  store  in  his  own  name)  50 
puncheons  of  aqua ^  in  security  of  £3414  (being  at  the 
rate  of  9s.  6d.  per  gallon),  to  be  advanced  by  Mr 
Williamson  to  Mr  Stein  by  bills  at  three  months,  to 
be  renewed  when  due  for  other  three  months,  Mr 
Stein  being  entitled,  during  the  currency  of  the  bills, 
to  sell  the  spirits,  on  giving  Williamson  the  first  offer, 
and  if  he  declined  it,  paying  him  a  commission  of  4d. 
per  ffallon,  and  with  power  to  Mr  Williamson  ulti- 
mately to  sell  the  spirits  (if  not  previously  sold  by 
Stein),  in  case  the  bills  were  not  paid.  This  offer  was 
accepted  by  Williamson, — an  invoice  of  the  spirits,  as 
deposited  on  11th  January  1812,  was  delivered  to 
him ;  and  the  stipulated  bills  were  granted  and  re- 
newed. On  22d  July  1812,  a  house  in  London,  of 
which  Mr  Stein  was  a  partner,  stopped  payment ;  and 
on  25th  July,  Williamson  presented  a  petition  to  the 
Sheriff  of  £klinburgh, — setting  forth  the  consignment 
in  January  1812,  and  the  advance,  and  praying  for 
warrant  to  get  the  spirits,  so  consigned,  from  Bar* 
tram,  and  in  the  meantime  for  interdict.  Answers 
were  put  in  for  Bertram  of  the  following  tenor : 

**  The  respondent  will  be  most  willing  to  fulfil  any  decree 

Eour  Lordship  may  pronounce  regarding  the  spirits  in  question  s 
uc  as  Mr  Stein  is  materially  interested  in  it,  be  submits  that  he 
must  be  made  a  party.  In  toe  meantime,  the  strictest  attention 
^11  be  paid  to  the  interdict." 

The  Sheriff  ordered  Mr  Stein  to  be  called,  and  a 
minute  was  accordingly  lodged  for  him  in  these 
terms : 

*'  Mr  Stein  now  appears,  and  begs  leave  to  state  to  your  Lord- 
ship, that  the  transaction  between  Mr  Williamson  and  him  is 
correctly  set  forth  in  the  petition ;  but  in  his  partieular  situation, 
and  aa  he  expects  that  asequestntion  of  his  estate  will  be  imme- 
diately applied  for,  and  awarded,  he  does  not  think  it  proper  to 
interfere  nrther  in  this  business." 

About  the  end  of  July  ISIS,  Mr  Stein*  instead  of 
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being  sequestrated,  granted  a  yolnntary  tmst-deed ; 
and  an  arrangement  was  entered  into  between  Wil- 
iiamion  and  the  Inisftflfls,  by  the  loUowIng  letter,  dated 
7th  AngMd  1812 : 

**  Wbereatf  in  die  •pplicatioa  male  by  me  Co  the  Blieriff  of 
Edinbuixh,  for  a  warrant  on  Mr  James  Bartram  to  deliver  to 
ine  tbe  ^fty  puncbeonii  of  whisky,  consigned  to  me  by  Mr  John 
Stein,  Canonmillsy  and  now  lying  in  Mr  Bartjam's  cellars, 
sundry  proceedings  too.k  place,  and  it  has  been  agreed  upon  by 
you,  as  trustees  tor  the  Distillery  Company  in  which  John  Stein 
^8  concerned,  to  consent  to  my  receiving  these  spirits,  on  my 

S'vjng  the  obligation  underwritten,  ^aranteed .  by  Mr  George 
run  ton  and  Mr  Thomas  Wardlaw,  as  also  underwritten ;  there- 
fore I  oblige  myself  and  my  heirs  to  account  for  the  proceeds  of 
fhe  said  fifty  puncheons  of  whisky  to  you  as  trustees  foresaid, 
when  required  so\o  do ;  and  I  declare,  that  ypur  consentinjg;  to  my 
now  receiving  the  same  shall  pot  put  me  in  a  better  situatiqd  than 
if  you  had  withheld  your  consent,  but  that  all  ray  claims  on  the 
iuud  whisky  under  the  foresaid  obligHtion  or  otherwise,  and. all 
the  defences  of  the  said  John  Stein  or  bis  creditors  tbereagaiost, 
•hall  be,  and  are  hereby  reserved  entire." 

Of  the  same  date,  Messrs  Brnnton  and  Wardlaw, 
tbe  respondents,  subscribed  each  a  letter,  addressed  to 
the  trustees  in  these  terms : 


*  *<  I  oUige  myself,  aa  surety  for  the  said  Jamea  Williamson, 
that  he  shall  fulfil  bis  obligation  in  tbe  -before-written  letter, 
and-  that  I  shall  sign  a  regular  obligation  on  stampetd  paper,  when 
required  so  to  do;'* 

Mr  Williaipson  then  got  possession  of,  and  sold 
tbe  whisky.  A  commission  of  bankrupt  was  issued 
^igainst  Joan  Stein  on  11th  August  181§«  Williamson 
rendered  an  accoiint  of  the  sales  of  the  whisky  to  the 
trustees^  in  which,  after  deducting  bis  advances,  he 
)>ronght  out  a  balance  in  fayonr  of  the  trustees  of 
$264,  10s.  This  balance  was  not,  however,  settled, 
owing,  as  was  alleffed*  to  disputes  between  the  trqa- 
tees  and  the  EngUsb  assignees.  On  27th  January 
181 9,  a  summons  was  raised  at  the  instance  of  tbe  trus- 
teey  and  assignees  against  Williamson,  for  the  whole 
value  of  the  whisky  and  casks,  without  deduction  of 
bis  advances,  on  the  allegation  that,  in  point  of  fact, 
^the  fpirit^  delivered  to  him  had,  not  been  consigned  in 
Bartram's  cellars  ti^I  27tb  July  li3l2,  being  within  sixty 
days  of  Stein*s  bankruptcy, — Bertram's  stock  being 
abown,  from  the  Excise-books,  to  have  been  nearly 
jempty  on  25th  July  1812 ;  so  that  if  fifty  puncheons  had 
been  deposited  in  January  1812,  they  must  bave  been 
disposed  of  before  25tb  July,  and  thereafter  replaced, 
witn  the  view  of  giying  an  iUegal  preference  to 
Williamson.  After  a  variety  of  .proceedings  in  thif 
process,  a  snpplemeotary  summons  was  raised  on  19th 
April  1826,  at  the  instance  of  the  assignees  against 
the  respondents,  narrating  the  previous  proceedings, 
jan4  that  as  Williamson  had  become  bankrupt,  it  had 
become  necessary  to  call  the  cautioners.  These  aistions 
were  conjoined ;  and  the  trust-deed  having  been  re* 
i}aced>  tbs  assignees  became  tha  only  pursuers.  On 
9Bth  November  1832,  the  Lord  Ordinary  (FuUerlon) 
pronounced  an  interlocutor,  finding 

**  That  the  oUi^ion  of  the  cautioners,  bearing  reference  to  the 
proceedings  before  tbe  Sherifif,  and  granted  to  the  voluntary 
trustees  of  John  Stein,  was  qualified  by  th?  admission  oiadf  by 
jfohn  Stein,  and  all  the  parties  in  those  proceedings«  that  tb? 
0fty  puncheons  of  whisky  had  been  delivf^red  in  January  1812: 
Finds  thnt  the  grounds  of  action  above  staW,  however  availably 
against  Williamson,  or  any  of  the  other  parties  who  may  be 
'pfoied  15  haia  been  cogpissnt  of  sncb  misKpreseotatioa  or 


ftand,  ia  not  covered  by  the  obUgation  eontraeted  by  tbe  caa- 
Cioaers,  against  whom  ao  sooh  charge  ia  made ;  and  therefore  as- 
BoUaiea  the  csatiosers,  Messn  Brantoa  and  Wardlaw,  Irom  the 
conduaions  of  the  sotiaat" 

except  for  Iba  balanoe  doe  after  retiring^  Williamsoo's 
acceptaneea;  and  in  regard  Williamson  was  alleged 
to  bare  been  aware  of  tbe  miarepresentation,  hie 
Lordship  appointed  parties  to  be  fiuther  beard  on 
that  part  of^tbe  ease. 

The  assignees  reclaimed  to  tbe  First  Diviaioa  of 
tbe  Court,  bat  tbe  Jodges  tinanimonsly  coaenrred  in 
tbe  opinion  of  tbo  Lord  Ordinary,  that  the  oautionera 
granted  the  obligation  libelled  on,  on  the  express  an« 
derstaading  that  tbe  spirits  had  bees  eooaigaed  in 
January  iSiS,  and  tbat  tbey  were  to  be  liable  only 
'for  the  balaocOj  after  dedootlDg  Williamson's  accep- 
tances. Tbey  therefore  adhered,  (vide  MrUe^  Vol.  V. 
p.  289).  The  appellanto  appealed,  and  pfea/fei^.  That 
although  tbe  proeoedtngi  before  the  Sheriff  were  re- 
ferred  to,  tbey  were  not  narrated  in  tbe  obligation 
libelled  on,  which  described  the  whisky,  for  whicb 
tbe  caotioners  were  to  aeooont,  aa  tbat  **  nam  Ivipg  ta 
Mr  Bariram*9  cellars^"  and  conditioned  tbat  all  ques- 
tions between  the  parties  should  be  reserved  entire. 
The  obligation  of  the  cautioners  sabstantiaily  was, 
that  the  creditors  should  be  pot  in  tbe  same  situation 
as  if  no  delivery.had  been  actually  made.  If  there- 
fore tbe  creditors  would  have  bad  a  good  plea  against 
delivery,  tbey  bad  a  good  daim  against  tbe  oautionera. 
'    The  judgment  was  efirmed. 

First  Division  Caase. — Lord  Ordinary^  Follerton. — Hynd- 
man  and  Goddard,  Appettant^  ^oficiiort.— -Richardson  and  Con- 
nell,  Mnpondtnuf  S^icUoTU^G.D,'\ 

Wi  August  1834. 

HousK  OF  Loans. — (O.  D.) 

No*  12. — LisuTKNAMT-CoLOMEi.  Hemrt*  JpffUantf 
V.  Albxandeb  M*EwAiir,  Bespondent, 

Landlord  and  Tenant — Lease — Statute,  5  Geo,  IV.  e.  74 — li 
being  enacted  6y  Me  Ad,  5  Geo.  IV.  e.  74,  teet.  15,  '*  that  all 
eonir^cU,  bargaintf  aale$  and  d§aUngi»  Hfhwh  9MI  ke  mnade  or 
kad  for  ai^jf  viork  to  be  donet  or  for  «m^  goodit  tsares,  merekaik- 
diie,  or  other  thing  to  be  $old,  deUvereti,  done  or  ogrefd  Jbr,  bjf 
foeight  or  meojiire,"  thaU  be  hefd,  ffihere  not  pthermte  agreed  on, 
to  be  mede  according  to  the  ttandard  weights  and  meMwres  fixed 
b^  the  Act  i  and  where  reference  ie  n^ade  to  any  weight  or  metuure 
ettabHehed  ty  local  cuetom,  that  the  propofticn  which  it  bears  to  the 
standard  weight  or  measure  shall  be  specified,  *'  or  otherwise  suck 
tigreemevt  shall  be  null  and  voitT^^Held  (affirn^ing  tbe  judg- 
ment of  the  Court  of  Session),  that  the  enactment  does  not 
nullify  a  lease,  followed  by  possession,  of  lands  let  for  a  term  of 
years  at  the  rent  of  one-half  boll,  three  firlois,  six  pecks  of  grain 
'per  Scots  acre,  without  specifying  the  proportion  which  these  meo- 
sures  bore  to  the  standard  measures. 

The  preamble  of  the  Act|  5  Greo.  IV.  c  74^  bears : 

"  Whereas  it  is  necessyy  for  the  security  of  commerce,  and  for 
tbe  good  of  the*  Community,  that  weigl;itft  'and  measures  should 
be  just  and  uniform,  and  whereas,  notwitnstanding,  it  is  provided 
by  the  Great  Charter,  that  there  shall  be  but  one  weight  and  mea- 
sure throughout  the  realm,  and  by  the  treaty  of  Union  betwixt 
England  and  Scotland,  that  the  same  weights  and  measures  should 
be  used  throughout  Great  Britain,  as  were  then  established  in 
England,  yet  different  weights  and  measures,  some  larger,  and 
some  less,  are  still  in  use  in  varioua  pUces  throughout  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  the  true  measure  of 
the^esent  standards  is  not  verily  known,  which  is  the  cause  of 
great  confiision  and  of  manifest  frauds  :  For  the  renwdy  and  pre- 
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VMtion  oCchcM  cTilt  fw  tlit  futvet ani  to  iIm  «|il  tkat  ctrtaia 
stamlanlt  of  wcigbts  and  iBcasoffes  iiiod4  bo  ootoUitfaed  tbroogb- 
ont  the  United  Kingdom  of  Oratt  Britoin  oiid  Irabnd,  bo  it 
tfaetefore  enacted,**  &c., 

Ibat  from  and  after  the  Ut  May  1825»  tbo  welgbta 
und  *  measures  specified  in  the  Act  aboald  constitute 
the  Imperial  standard*    Then  foiloir  rarioas  regoUx 
tiooa  for  the  execution  of  the  Act. 
The  15th  section  provides, 

"  Tbat  from  and  after  the  let  day  of  May  1625^  all  contnc^ 
bargainst  sales  and  dealing,  which  shall  be  made  or  had  within 
any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
for  any  work  to  be  done,  or  for  any  goods,  wares,  merchandise, 
or  other  thing  to  be  sold,  delivered,  done,  or  agreed  for,  by  weight 
or  measure,  where  no  special  agreement  shall  be  made  to  the 
^ntrary,  shall  be  deemed,  taken,  and  construed  to  be  made  and 
bad,  according  to  the  standard  weights  and  measures  ascertained 
by  this  Act ;  and  in  all  cases  where  any  special  agreement  shall 
be  made  with  reference  to  any  weight  or  measure  established 
by  local  custom,  the  ratio  or  proportion  which  every  such  local 
weight  or  measure  shall  bear  to  any  of  the  said  staodurd  weights 
or  measures,  shall  be  expressed,  declared,  and  specified  in  such 
agreement,  or  otherwise  such  agreement  shall  be  null  and  void." 

The  17th  section  hears : 

**  And  for  the  purpose  of  ascertunin^  9&d  fixing  the  payments 
to  be  made  in  consequence  of  all  existing  contracts  or  rents  in 
Bngland  and  Ireland,  payable  in  grain  or  malt,  or  in  any  other 
commodity  or  thing,  and  in  consequence  of  any  toll  or  rate 
heretofore  pay&ble  according  to  the  weights  and  measures  here* 
tofore  in  use.  be  it  enacted,**  that  certain  procedure  should  be 
aHopted,  in  order  to  fix  **  the  amount  according  to  the  standard 
of  weight  or  measure  by  this  Act  established,  of  all  existing 
contracts  or  rents  pajrable  in  grain  or  malt,  or  any  other  com- 
modity or  thing,  or  with  reference  to  the  measure  or  weight  of 
any  such  grain,  malt,  or  other  commodity  or  thing,  and  the 
amount  of  any  toll  or  fate  heretofore  pajrable,  according  to  any 
weights  and  measures  heretofore  in  use  within  such  counties, 
cities,  towns,  or  places  respectively.**  And  "  the  amount  so  to 
be  ascertained  shall  be  the  rule  of  pavment  in  regard  to  all  such 
contracts,  rents,  tolls,  or  dues  in  all  tune  coming.** 

The  18th  section  bears : 

"  And  for  the  purpose  of  ascertaining  and  fixing  the  pay^ 
ments  to  be  made  of  all  stipends,  feu-duties,  rents,  tolls,  cus- 
toms, casualties,  and  other  demands  whatever,  payable  in  grain, 
malt  or  meal,  or  any  other  commodity  or  thing  in  that  part  of 
the  United  Kingdom  called  Scotland,  or  in  any  place  or  district 
of  the  same,  be  it' enacted.'*  &c^ 

And  then  the  same  enactment,  which  i»  contained  .in 
the  l7th  section  in  regard  to  England,  is  repeated 
as  to  Scotland,  with  the  exception  of  the  word  "  exist- 
ing," which  is  not  used  in  aqy  part  of  the  18th  sec- 
tion. 

On  29th  October  18S7,  the  respondent,  under  the 
appellant's  direction,  wrote  and  addressed  to  the  ap- 
pellant, a  missive  letter  in  these  terms: 

.  "  Sia,*-<I  make  offer  of  the  following  yearly  rent  for  the  fitrm. 
of  Ardbeni^,  as  now  possessed  by  yourself,  for  a  lease  of  nine* 
teen  years,  from  the  term  of  Martinmas  first,  vis.  one-half  boll 
of  wheat*  three  firlots  of  barley,  six  pecks  of  oats,  all  of  the 
fiars  prices  of  the  county,  payable  at  two  terms,  vis.  Casdlemss 
and  Whitsunday,  beginning  the  first  pavment  at  Gandli^as 
i829,  but  as  the  fiars  prices  may  not  then  be  fixed,  a  sum  nearly 
what  msy  then  be  considered  a  h«lf-year*s  rent  shall  then  be 
paid  to  account,  and 'the  balance  of  the  yeaii^s  rent  shall  be  fully 
paid  op  at  Wfaiuunday  following,  for  eiich  Scots  acre  of  arable 
land, — ^yoe  to  giv»«£4l6  to  assist  in  building  a  house  on  the 
farm,*'  &c. 

The.  letter  then  oontaiaed  stipoIatioM  about  keep- 
ing tb«  f^Boet  iff  repair,  the  mode  of  eroppingi  aod 


odier  parf&Qulftrf •    Tke  appeUant  irrold  bit  atposp^ 
ance  al  tke  bottom  of  the  omr  as  follpirs : 

**  I  agree  to  the  above  tenns  of  lease  for  tbe  fiviq  of  Ard* 
henny,  the  mill  being  left  of  same  value  at  expiry  s>  at  entry." 

The  respondent  entered  into  poaeeeeion,  and  paid 
the  half-year's  rent  at  Candlemas  1828,  being  £09^ 
1 9s«  11  d.,  according  to  the  acres  and  fiars.  Bat  varione 
disputes  thereafter  arose  between  the  parties,  and  aS 
length  the  appellant  brouffht  an  action  of  reduction  of 
the  misstres  of  lease,  on  the  ground  that  the  measures 
therein  referred  to,  of  bolls,  firlots,  and  pecks,  were 
not  standard  measures,  and  that  a  reference  was  made 
to  the  Scots  acre  of  land,  witlioat  the  ratio  or  propor- 
tion being  stated,  which  the .  said  bolls,  firlots  and 
pecks,  or  the  said  Scots  acre  of  land,  bore  to  the  im« 
perial  measures;  and  therefore  that  the  lease  was 
void  under  the  15th  section  of  the  Act. 

In  defence,  the  respondent  pleaded — I.  That  the 
l$tb  section  of  the  Statute  did  not  apply  to  contractu 
for  sale  or  lease  of  land,  bat  related  entirely  to  eoof 
tracts  for  **  work  to  be-  done,*'  or  for  the  sale  **  of 
goods,  wares,  merchandise,  or  other  thing,"  the  ge- 
neral expression  "  other  thins;*'  being  to  be  construed 
with  reference  tp  the  preceding  enumeration,  and  to 
be  held  to  refer  to  the  same  class  of'  perticiilars  to 
which  it  is  subjoined^— *If.  That  this  view  was  eon- 
firmed  by  the  terms  of  the  17th  and  18th  sections 
providing  a  rule  for  reducing  to  the  new  standard 
*'  stipends,  rents,**  &a,  payable  in  grain, — the  17th 
section,  applicable  to  England  and  Ireland,  being  con- 
fined to  "  existing**  contracts  or  rents  ;  and  the  18th 
section,  applicable  to-  Scotland,  containing  no  limita- 
tion of  the  role  to  existing  stipends,  rents,  &c.,  but 
applying  generally  to  all  stipends,  rents,  &c.,  whether 
past  qr  future. — III.  That  the  main  part  of  the  agree- 
ment in  dispute  was  the  delivery  of  land,  and  the 
stipulation  of  rent  yfm  merely  snbordinato ;  and  pos- 
session having  followed,  the  lease  was  valid,  whether 
the  rent  was  or  was  not  irrernlarly  specified  in  the 
missives  of  lease. — IV.  That  the  landlord  was  barred, 
personali  exceptione,  from  objecting,  in  respect  he  in- 
veigled the  tenant  into  the  lease,  tiie  missives  of  which 
were  written  under  his  own  direction,  and  induced 
the  tenant,  on  the  faith  of  the  vididity  of  the  lease,  to 
expend  monev  in  labour  and  improvements,  &c. 

.The  appellant  pleaded — L  That  the  provision  of 
the  Statute  applied  to  contracts  generally ;  and  there- 
fore, and  witn  reference  to  its  spirit  and  object,  which 
was  to  establish  uniformitjf  of  weig4ite  and  measures, 
the  act  must  be  held  to  comprehend  contracts  for  the 
lease  of  laud|« — II*  That  the  lease  bein^  null  and 
void  by  Statute,  no  possession  t|iereun  could  make  it 
valid,  nor  could  the  plea  of  personal  exception  be  sus- 
tained, without  givmg  an  opportunity  in  every  case 
of  evading  the  Statute. 

The  Lord  Ordinary,  Mencreiff,  reported  the  cause 
on  cases  to  the  Cojirt,  with  a  note,  in  which  his  Lord- 
ship expressed  an  opinion,  that  the  words  of  the  I5tl| 
section  were  broad  enough  'to  apply  to  contracts  re-* 
lative  to  the  rents  of  lands  in  Scotland ;  that  the  eir<r 
cumstance  of  the  word  *'  existing*'  not  beinr  used  ii| 
the  17th  section,  could  hardly  be  held  to  give  it  an 
effect  ^xS^teiit  from  the  18th  section;  that  bolls, 
firlots  and  pecks,  aad  Scotoh  aci^  most  be  aoneiderea 
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as  local  measures ;  bot  that  a  lease,  according  to  the 
statate  law  of  Scotland,  was  something  more  than  a 
contract,  being,  when  clothed  by  possession,  a  real 
right ;  and  as  the  force  of  possession  o^erraled  other 
statutory  nallities  applicable  to  informal  writings,  it 
was  difficult  to  say  that  «a  real  right  thus  constituted 
could  be  annulled  by  provisions  rmtive  onlv  to  simple 
contracts  or  agreements.  This  Note  will  be  found 
ante^  Vol.  IV.  p.  456,  which  see. 

The  case  was  twice  advised,  and  fully  heard  by  the 
Court.    At  the  second  advising, 

Lord  Juttice-Clerk  raid,  It  is  clear  tbit  in  this  process  for 
enforcing  a  penalty,  the  Act  must  be  strictly  interpreted.  The 
intention  of  the  Statute,  no  doubt,  was  to  estabtisb  aniformity 
of  weights  and  measures  throughout  the  kingdom.  But  when 
this  particular  clause  is  founded  on  as  inferring  a  nullity,  the 

{pursuer  roust  clearly  show  that  the  case  comes  under  it.  Co- 
onel  Henry  grounds  his  action  on  the  15th  section  alone, 
without  reference  to  the  others.  Now  it  is  of  importance  to  at- 
tend to  the  words  of  the  section.— (  Here  his  Lordship  read  the 
15th  section). — There  is  here  a  clear  and  distinct  provision, 
that  where  there  is  no  special  agreement  as  to  the  weight  or  ' 
measure  in  contracts,  &c.  for  work  done,  &c.  the  weight  and 
■leasure  shall  be  held  and  deemed  to  be  the  standard  imperial 
weight  and  measure.  Not  one  word  is  to  be  found  in  the  sec- 
tion applicable  to  rents  or  reddendums.  If  the  provision  had 
been  meant  to  apply  to  any  thing  more  than  the  cases  enome* 
rated,  the  language  would  have  been  different.  While  con- 
sidering this  case,  I  thought  it  necessary  to  study  the  other 
clauses  of  the  Statute ;  and  it  appeared  to  me  that  the  Lord  Or- 
dinary had  overlooked  the  9th  section.  That  section,  after 
enumerating  particular  articles,  coal,  culm,  lime,  &c.,  uses  the 
very  words  adopted  in  the  15th :  "  sold,  delivered,  done  or 
•greed  for,  or  to  be  sold,  delivered,  done  or  agreed  for,  by 
weight  or  measure."  The  9th  section  relates  to  **  contracts 
Uargains,  sales  and  dealings,"  and  goes  on  to  point  out  the 
articles  above  enumerated,  to  which  these  contracts,  bargains, 
&c.  are  to  be  held  to  apply,  and  it  is  altogether  silent  as  to 
reddendos  for  land.  I  can  find  no  words  in  the  15th  section 
broader  than  those  in  the  9th,  and  how  am  I  to  say  that  it  ap- 
plies to  rents,  when  it  is  altogether  silent  as  to  rents?  It  will  not 
do  to  take  the  last  clause  of  the  15tb  section,  '*  in  all  cases  where 
any  special  agreement  shall  be  made,**  &c.,  and  say,  here  are 
words  applying  to  nit  agreements.  The  clause  has  reference  to 
the  preceding  cases  mentioned.  There  Is  no  new  provision, 
though  the  language  is  in  general  terms.  The  two  sections,  taken 
together,  make  the  most  ample  provisions  as  to  the  sale  of  all 
kinds  of  merchandise.  But  I  can  find  nothing  in  them  applicable 
to  the  rents  of  land.  Although  the  pursuer  does  not  found  in 
his  summons  on  the  1 7th  and  18th  sections  of  the  Act,  yet 
these  may  he  fairly  referred  to  in  ascertaining  the  meaning  of 
the  Legislature.  The  word  '*  existing**  does  not  occur  in  the  18th 
section  ;  and  I  am  not  entitled  to  introduce  it.  If  parties  steer 
by  the  table  provided  in  these  sections  as  the  criterion,  they  act 
according  to  the  Statute.  When  a  fair  construction  is  put  on 
the  18th  section,  it  explains  the  meaning  of  the  Legislature,  and 
•hows  why  the  declaration  of  nullity  was  not  extended  to  the 
rents  of  lands.  lam  therefore  of  opinion,  that  the  pursuer  cannot 
succeed  in  this  action.  I  do  not  think  it  necessary  to  enter 
into  the  question  of  personal  exception.  Although,  even  if  the 
Act  were  applicable  to  the  case,  I  must  say  it  is  well  worthy 
of  consideration,  whether  the  pursuer  could  be  allowed  to  found 
on  the  olijection; — whether  a  party,  under  whose  directions 
the  deed  was  drawn  up,  and  who  misleads  the  other  to  act  on  it 
•s  valid,  is  entitled  to  turn  round  and  say  that  it  is  null  and  void. 
I  do  not  think  he  would.  But  having  made  up  my  mind,  that 
the  Act  does  not  apply  to  the  case  at  all,  I  think  it  unnecessary 
^  say  more  on  the  plea  of  personal  exception. 

Lord  GienUe  said,  1  entirely  concur  with  jomt  Lordship. 
Granting  it  were  true,  that  some  other  section  in  the  Act  sup- 
ported the  pursuer's  plea,  we  could  not  proceed  on  it,  as  the 
summons  is  confined  to  the  15th  section  alone.  The  Statute  pre- 
icribe^  the  manner  of  making  •  table,  and  stipulates  that  it  shall 


be  the  rule  of  payment  In  regard  to  stipends,  feu-dnties,  rents, 
&C.  As  to  the  plea  of  personal  exception,  I  entirely  agree  with 
your  Lordship.  No  man  can  take  benefit  by  his  own  fraud 
or  neglect.  Now,  will  any  man  tell  me  that  this  pursuer,  who 
dictated  the  deed,  and  made  the  alleged  omission  himself,  ia  en- 
titled to  take  advantage  of  that  omission  ?  He  is  bound  to  supply 
the  omission  by  grsnting  a  new  lease :  To  do  what  he  ought  to 
have  done  at  the  first 

Lord  Meadowbank.'^I  am  of  the  same  opinion  with  that  ex- 
pressed by  your  Lordships. 

Lord  Cringieiie. — I  should  have  wished  to  have  been  of  the 
same  opinion  ;  for  nobody  can  look  at  the  nature  of  this  action 
without  being  prejudiced  against  iL     But  I  am  forced  to  put  a 
different  construction  on  the  Act.     There  may  be  a  great  deal 
in  Lord  01enlee*s  concluding  observation,  that  the  pursuer  liea 
under  an  obligation  to  grant  a  valid  lease.     But  that  is  another 
question.     If  the  lease  which  has  been  entered  into  be  null  by 
Statute,  it  cannot  be  supported,  merely  because  Colonel  Henry 
may  be  compelled  to  grant  a  valid  one.     Although  the  action  is 
laid  on  the  15th  section  of  the  Statute,  we  are  entitled  to  look 
at  the  other  sections,  in  order  to  understand  the  language  em- 
ployed.    The  words  of  the  15th  section  are: — (Here  his  Lord- 
ship read  the  words). — Is  not  a  lease  of  lands,  the  rent  of 
which  is  payable  in  grain,  a  contract?  I  think  it  clear  that  a 
lease  is  a  contract,  and  therefore  that  it  falls  within  the  provisions 
of  this  section.     When  I  look  at  the  17th  and  18th  sections,  I 
cannot  doubt  that  the  Legislature  meant  the  1 5th  to  apply  to 
rents.     I  cannot  arrive  at  the  conclusion,  that  the  word  *'  exiat- 
ing,**  though  not  expressed,  is  not  implied  in  the  18th  section. 
It  is  impossible  to  fancy  that  the  Legislature  were  to  suthorise 
contracts  to  be  entered  into  in  future,  in  opposition  to  the  law 
they  bad  just  laid  down. — (His  Lordship  here  read  and  com- 
mented on  the  terms  of  the  9th  section). — [  cannot  get  over  the 
broad  terms  of  the  15th  section :  "  all  contraett,  bargaim,  »aUs, 
and  deaiings**  '*  for  work  to  be  done,  or  for  any  goods,  wares, 
merchandise,  or  other  thing  to  be  sold,  delivered,  done,  or  agreed 
for,  by  weight  and  measure.**     Can  we  say  that  a  lease  is  not  a 
contract,  or  that  grain  is  not  a  **  thing**  "  delivered,  done  or 
agreed  for?"   The  9th  section  bears  reference  to  the  1 5th;  and 
in  order  to  understand  the  15th,  we  may  look  to  the  17th  and 
1 8th.     These  two  last  clauses  have  the  same  object,  and  would 
have  been  one,  had  not  the  machinery  in  Scotland  and  England 
been  different,  which  made  it  necessary  to  separate  them.     It  is 
not  possible  to  suppose  that  the  Legislature  meant  to  allow  their 
own  enactments  to  be  set  at  nought      I  completely  concur, 
therefore,  with  the  opinion  of  the  Lord  Ordinary,  that  the  15th 
section  is  applicable.     As  to  the  plea  of  personal  exception,  the 
deed  ia  declared  null  and  void  bv  the  Statute,  and  no  actings  of 
the  parties  can  make  it  good.     If  we  were  to  hold  that  any  plea 
of  personal  exception  would  make  this  a  good  lease,  we  would 
just  be  repealing  the  Statute.     It  is  impossible  to  avoid  this 
conclusion.     Suppose  a  party  enters  into  an  agreement  to  de- 
liver 100  bolls  of  grain  yearly  for  ten  years.     This  contract 
would  fall  under  the  Act.     If  be  delivered  100,  would  that  bar 
him  from  founding  on  the  Act,  and  refusing  to  deliver  the  other 
900  ?  I  say  it  would  not     It  is  true  that  an  informal  lease, 
which  is  declared  null  by  the  Act  1681,  may  be  validated  by 
homologation.     But  I  do  not  think  we  can  apply  the  same  con- 
struction to  a  British  Statute.     The  object  of  the  Legislature  in 
passing  the  Act  1681,  was  to  prevent  forgeries ;  holograph  writs, 
therefore,  do  not  fall  under  it     No  man  can  homologate  who 
does  not  intend  it.     Now  I  do  not  think  Colonel  Henry  knew 
the  law ;  and  unless  it  can  be  shown  that  he  knew  the  Statute 
applied,  homologation  cannot  be  pleaded  against  him.     I  there- 
fore differ  from  your  Lordships,  though  I  should  have  been 
glad  if  I  could  have  come  to  the  same  opinion. 

The  Court,  on  25th  May  1832,  repelled  the  reasons 
of  reduction,  and  decerned. 

'   Colonel  Henry  appealed,  and  the»  aame  pleas  were 
insisted  on  on  both  sides,  as  in  the  Court  of  Session. 

The  case,  after  being  heard,  waa-delayed  till  8th 
July  1834,  when 

Lord  Chancellor  f  Brougham)  said— My  Lords,  in  the  case  of 
aa  appeal  from  the  Court  of  Session,  heard  before  your  Lord- 
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«bip«  lonietime  ago,  I  Ataied  at  tbe  close  of  the  argument,  at 
great  length,  my  reasoos  for  agreeing  with  the  Court  below  upon 
tbe  construction  of  tbe  weigh  U  and  measures  Act,  passed  iu  tbe 
reign  of  bis  late  Majesty.    I  stated  to  your  Lordships  \?by  it  ap- 
peared to  me  that  tbe  Court  bad  come  to  a  right  conclusion 
upon  this  rery  extraordinary  case.     It  was  a  case  in  which  tbe 
appellant.  Lieutenant- Colonel  Henry,  tbe  landlord,  sought  to 
aet  aside,  under  the  I5tb  section  of  the  dth  George  IV.  cap.  74, 
a  tack — that  is,  an  agreement— for  a  lease  be  had  given  to  tbe 
other  party,  the  respondent.     He  took  advantage  of  this  sec- 
tion of  tbe  Act,  right  or  wrong.  He  had  a  right,  if  the  law  was 
with  him,  to  take  advantage  of  the  nullity  of  that  tack.     Tbe 
question  being  of  this  nature,  I  stated  my  opinion  upon  it,  at  tbe 
same  time  stating  that  I  should  wish,  before  I  finally  decided  it, 
to  inquire  of  some  of  tbe  learned  Judges  in  England,  as  it  affect- 
ed both  English  and  Scotch  questions.    My  Lords,  that  inquiry, 
and  tbe  further  consideration,  confirm  the  opinion  I  then  express- 
ed ;  and  I  shall  now  move  your  Lordships,  on  that  ground,  to 
aifirm  the  judgment.     The  section  is  in  these  terms: — *'  That 
from  and  after**  such  a  day,  **  all  contracts,  bargains,  sales  and 
dealings  which  shall  be  made  or  had  within  any  part  of  tbe 
United  Kingdom  of  Great  Britain  and  Ireland,  fur  any  work  to 
be  done,  or  for  any  goods,  wares,  merchandise,  or  other  things 
to  be  sold,  delivered,  done,  or  agreed  for,  by  weight  or  measure, 
where  no  special  agreement  shall  be  made  to  the  contrary,  shall 
be  deemed,  taken  and  construed  to  be  made  and  had  according 
to  tbe  standard  weights  and  measures  ascertained  by  this  Act ; 
and  in  all  cases  where  any  special  agreement  shall  be  made,  with 
reference  to  any  weight  or  measure  established  by  local  custom, 
the  ratio  or  proportion  which  every  such  local  weight  or  measure 
shall  bear  to  any  of  the  said  standard  weights  or  measures,  shall 
be  expressed,  declared,  and  specified  in  such  agreement,  or  other- 
wise such  agreement  shall  be  null  and  void.**     My  Lords,  it  is 
said,  this  ia  an  agreement  for  tbe  sale  of  grain,  because  tbe  rent 
reserved  is  in  grain,  and  that  that  is  not  delivered  according  to 
the  Imperial  standard.     My  Lords,  it  is  an  abuse  of  terms,  and 
a  very  gross  abuse  of  terms,  to  call  an  agreement  for  a  lease  an 
agreement  for  a  sale  of  corn.    The  rent  is  to  he  received  in  corn, 
— ^tbat  is  contracted  in  special  terms ;  but  it  is  contrary  to  the 
common  serise  of  mankind,  to  consider  this  section  as  intended 
to  cover  sucn  a  dealing  as  this,  whatever  the  words  of  the  sec- 
tion, or  of  another  section,  to  which  reference  was  made  in  the 
argument,  and  on  which  I  commented  in  the  course  of  tbe  argu- 
ment, throwing  out  that  which  then  occurred  to  me,  and  to  which 
I  received  no  satisfactory  answer  from  those  whom  I  pressed 
with  it ;  namely,  the  9th  section,  which  uses  the  very  same 
words,  "  that  an^  contracts,  bargains,  sales  and  dealings,  made 
or  bad,  for  or  with  respect  to  any  coals,  culm,**  and  so  on,  '*  and 
all  other  goods  and  things  commonly  sold  by  heaped  measure,— 
sold,  delivered,  done,  or  agreed  for,  or  to  be  sold,  done  or  agreed 
for  by  weight  or  measure,"  using  the  very  same  words.     Now, 
see  what  is  to  be  done  :  that  it  *'  shall  and  may  be  either  accord- 
ing to  the  said  standard  of  weight,  or  the  said  standard  of  heaped 
measure ;  but  all  contracts,  bargains,  sales  and  dealings,  made  or 
bad  for  any  other  goods,  wares  or  merchandise,  or  other  thing, 
done  or  agreed  for,  or  to  be  sold,  delivered,  done,  or  agreed  for 
by  weight  or  measure,  shall  be  made  and  had  according  to  the 
said  standard  of  weight,  or  to  the  said  gallon,  or  to  tbe  parts, 
multiples  or  proportions  thereof;  and  in  using  the  same,  the 
measures  shall  not  be  heaped,  but  shall  be  stricken  with  a  round 
stick  or  roller  straight,  and  of  the  same  diameter  from  end  to 
end.**     These  words,  my  Lords,  remove  all  doubt.  It  is  clear 
this  does  not  mean  an  agreement  for  tbe  sale  of  land,— that  it 
does  not  mean  an  agreement  for  doiiu;  anything  with  respect  to 
tbe  land ;  but  a  bargain  for  the  sale  ofgoods,  wares  and  merchan- 
dise which  could  be  measured  by  standard  measure,  or  weighed 
by  standard  weight.      My  Lords,  I  have  no  doubt  whatever  that 
the  Court  below  decided  quite  correctly,  and  I  shall  move  your 
Lordships  that  the  judgment  of  the  Court  be  affirmed ;  and  I 
shall  move  your  Lordships  to  allow  costs,  not  exceeding  £250, 
Colonel  Henry  bad  a  right  to  be  as  harsh  as  the  law  would 
allow  him  to  be.  He  had  a  right  to  say,  I,  a  well-informed  man, 
used  to  tbe  construing  Acts  of  Parliament,  probably  a  Justice 
of  the  Peace,  know  that  this  1 5th  section  of  tbe  dth  of  George 
IV.  cap.  74,  applies  to  my  case ;  but  that  I  will  keep  to  myself. 


I  will  not  say  a  word  about  it,  but  I  will  have  tbe  lease  drawn 
up,  all  the  while  knowing  it  to  be  a  nullity,  and  will  afterwards 
take  advantage  of  tbe  nullity  of  which  my  ignorant  tenant  was 
not  aware,  and  will  turn  him  round  when  be  least  expects  it. 
Colonel  Henry  mav  reconcile  that  to  his  own  feelings  of  pro* 
priety, — he  may  satisfy  his  own  conscience ;  and  a  man  has  a  right 
toadjQsthis  conscience  according  {%  tbelawof  theland.  We  read 
in  sacred  writ,  thai  the  law  was  not  made  for  tbe  righteous ;  but 
at  all  events,  we  have  to  do  with  tbe  law,  and  the  terms  of  the 
law.  Those  who  deal  have  a  right  to  the  protection  of  it,  and 
have  a  right  to  enforce  it ;  but  let  every  man  take  care  that  he 
exercises  a  good  judgment, — that  he  does  not  go  farther  than  th^ 
law  will  carry  him  ;  if  be  does,  be  must  take  tbe  consequences. 
Colonel  Henry  has  brought  the  respondent,  bis  tenant,  first  be- 
fore the  Sheriff,  then  the  Court  of  Session,  and  afterwards  be. 
fore  your  Lordships'  House.  It  appears  to  me  that,  under  such 
circumstances,  the  respondent  ought  to  receive  his  costs.  By  your 
Lordships*  assistance,  parties  are  under  the  protection  of  tbe 
Court,  and  they  have  a  right  to  take  tbe  benefit  of  the  law,  and 
to  turn  round  and  say,  you  tried  to  take  me  in  by  means  of  law, 
or  to  take  your  extreme  rights  by  the  law,  I  am  now  entitled 
to  take  my  extreme  rights,  and  I  must  be  recouped  mv  costs, 
as  you  have  failed,  and  1  have  succeeded.  I  shall  therefore 
move  your  Lordships  that  this  judgment  be  affirmed,  and  with 
costs  not  exceeding  £250, 

Judgment  affirmed^  with  costs  not  exceeding  £250. 

First  Division  Cause. — Lord  Ordinary,  Moncreiff. — [G.l>.} 

I5tk  August  1834. 

House  or  Lords. —  (O.  D.) 

No.  13. — ^James  Cox  (Trustee  on  the  Estates  qf 
Stead  and  Paterson,)  and  John  Paterson, 
Appellants^  v.  Misses  Magdalene  and  Mary 
Stead,  Respondents. 

Heritable  and  Moveable— Machinery — Homologation — CSrcvm- 
stances  in  which  lands,  with  a  card-manufactoryf  and  other  bidld<- 
ingi  thereont  having  been  conveyed  to  A,  under  the  real  burden 
of  certain  protitions  to  hii  titters  ;  and  A,  having  erected  a  new 
manufactory  on  the  premiset,  containing  tleam-engine  and  mill 
machinery  or  large  gearing,  and  grarUed  a  leate  of  the  whole  to 
a  company,  of  which  he  troj  a  partner  ;  and  A.*t  bankrupt  ettatet 
having,  after  hit  death,  been  exposed  in  a  ranking  and  tale,  under 
an  aitvertitement  and  articlet  of  roup,  which  described  the  pre* 
mites  at  the  card-manvjactcry  **  and  appurtenancet  ;**  and  these 
being  purchased  by  the  sisters  of  A,,  and  vetted  in  them  by  de* 
cree  of  sale,  charter  and  sanne,  which  described  the  premises  as 
in  the  prior  title-deeds,  without  any  mention  of  **  appurtenances  ;'^ 
and  the  surviving  partner  of  the  Company  having  paid  the  full 
rent  stipulated  for  the  buildings  and  machinery  for  a  number  of 
years,  both  before  and  subsequent  to  the  decree  qf  sale — Held 
(affirming  the  judgment  of  tbe  Court  of  Session),  that  the 
trustee  on  the  sequestrated  estate  of  the  surviving  partner  was 
not  entitled  to  claim  the  steam-engine  and  mill  machinery  or 
great  gearings  and  to  demand  repetition  of  a  proportion  ^  the 
rent  corresponding  to  these  articles,  as  being  personal  property  f 
and  transferred  or  hypothecated  to  the  Company,  and  the  surviV" 
ing  partner  thereof,  for  advances  made  by^  the  Company  to  the 
deceased  partner  A. 

The  late  David  Stead,  card-manufactorer,  Leith 
Walk,  died  leaving  a  trost-disposition  and  settlement, 
dated  27th  Decemoer  1792,  whereby  he  disponed  his 
whole  property  to  trustees  for  payment  of  his  debts, 
and  the  residue  to  be  divided  among  his  surviving 
children,  John,  Magdalene,  Mary,  David  and  Patrick, 
share  and  share  alike.  On  21st  August  1807,  the 
trustees  sold  tbe  heritable  property,  which  consisted 
of  three  acres  of  the  lands  of^  Pilrig  in  Leith  Walk, 
with  the  houses  and  others  thereon,  to  the  eldest  son, 
John  Stead,  card*manufacturer,  at  the  price  of  £5500. 
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Th<d  rest  of  th^  edtatd  hiMn^  beefi  altfd  rea)if«d^  il 
was  ascertained  that  tb^  share  dae  to  the  respondent, 
Magdalene  Stead,  was  £27 14^  16.  5^  and  to  the  re- 
apondenty  Marj  Stead,  £2500,  for  which  sams  John 
Stead  granted  personal  boqds  to  the  respondents ;  and 
tbe'sam^  were  also  declared  in  the  disposition  b^  the 
trustees  to  him,  to  be  real  and  preferable  debts  and  fior- 
dens  on  the  property  sold  ana  conveyed  to  him.  John 
Stead  palled  down  some  of  the  buildings  on  the  pro- 
perty and  erected  others,  and  jn  particular,  he  erected^, 
in  room  of  the  former  card-matiufiietory,'>the  prteent 
bliiIding,.contatning  sfeaiti-engine  and  large  gearing  or 
ipill  machinefy,  fur  the  purposes  of  the  business. 
John  Stead  assumed  as  a  partner  John  Pat^rsoh,  and 

f  ranted  a  lease  fur  twenty-one  years,  from  1st  April 
817,  to  the  Company  of  Stead  and  Paterson,  of 

'*  All'  and  Whole,  the  milUhouse,  anneeling-houae,  -timber- 
sbed,  card-fftctory,  ^buildings,  mill  macbinery  or  large  gearing, 
and  steam-engine  erected  thereon,  being  the  whole  mill,  boild- 
ingR  or  roanufactDry,  as  lately  occupied  by  the  said  John  Stead 
and-  David  Stead  and  Son,  as  a  Card-manufactonr,  built  on  part 
of  the  three  acres  of  the  lands  of  Pifrig,  oHgihally  f^ued  out  by 
Mr  Jafhes  dalfour,  advocate,  to'Pavid  Cams  and  his  spoise, 
add  which  pow  belong  to  the  said  John  St^ad.** 

The  rent  payable  under  the  lease  was  to  be  £360 
per  annum ;  and,  by  a  sabsequent  clause  it  provided, 

*<  that  in  the  event  4)f  the  death  of  one  of  the  partners  of  that 
company,  the  remaining  partner  might  take  the  benefit  of  that 
lease,  during  the  whole  space  of  twertty-one  years,  of  such  paft 
thereof  as  may  be  then  to  rtin,  An  payment  of  the  rent,  and  im- 
plenient  of  the  other  prestations  therein  contained,  sod  shall  in 
every  respect  come  into  the  place  of  the  said  company  of  Stead 
and  Paterson." 

John  Stead  died  insolvent  on  23d  November  1819, 
leaving  a  daughter,  who  declined  to  representjiim ;  and 
on  25th  November  1820,  his  estate  was  sequestrated, 
and  Mr  Orr,  W.S.,  appointed  judicial  fiictor  thereon. 

On  10th  July  1821,  a  process  of  ranking  atid  sale 
of  John  Stead*s  estate  was  brought  into  Court,  abd 
the  creditors  cited  in  the  usual  viray.  Mr  Paterson 
was  examined  as  a  witness  in. the  rjinkiiig  anc^  sale, 
and' deponed, 

*'  That  as  surviving  partner  of  the  said  concern  of  Stead  and 
Paterson,  he  held  a  lease  of  the  said  manufactory,  buildings, 
machinery,  steam-engine,  and  whole  other  buildings  therein  de-' 
scribed,  commencinfi^  the  Isc  day  of  April  1817  years,  snd  ter- 
minating the  30th  day  of  June  1830."  "That  for  the  whole 
subjects  contained  in  the  said  lease  in  favour  of  Stead  .and 
Paterson,  the  deponent  pays  the  yearly  r^nt  of  £360."' 

The  yalue  was  6xed  according  to  this  rental  by 
two  valuators,  Messrs  Broee  and  Russell,  at  £8785. 
The  smaller  machinery  was  not  included  in  this  raloa- 
tion.  Thereafter,  an  lidvertUememt  of  the  intendbd 
sale  was  inserted  in  the  newspapers,  describing  the 
Jiroperly  nM 

•*  All  and  Whole  that  part  tf  the  lands  of  Pilrig,  called  Stead*lB 
Place,  with  the  exteaaive  Card-factory  erected  thereon^  and 
mppufiMnancet,**  && 

In  the  articles  of  roup  prepared  by  the  clerk  to  the 
process,  the  pt*operty  was  described  as 

'*  All  and  Whole,  these  three  acres  of  ground  of  the  lands  ot 
t*ilrig  thereof,  formerly  feued  oat  by  James  Balfour  Of  Pilrig; 
advocate,  to  Daniel  Caims  and  Martha  Bacbanan,  his  spouse. 
With  and  under  the  ezcsptioB  of  such  parts  of  the  property-land 
m  have  been  sub- feued,  in  manner  above  mentioned,  and  the 
sub-feu  right  or  rights  of  property  thereof  granted  to  the  vassals, 


together  with  the  dwellingwhodse,  offices  and  buildings,  erected 
on  part  of  the  said  lands ;  and  particularly,  the  card-manufactory, 
appurtenances,  and  whole  pertinents  of  tlie  same,  as  presently 
possessed  and  held  in  lease  by  John  Paterson^  card-manufaeturer 
m  Leitb,  as  sorviving  partner  of  Stead,  i^d  Paterson,  conform 
to  the  lease  entered  into'between  the  said  deceased  John  Stead 
and  the  said  Stead  and  Paterson,  dated  the  1  Oth  day  of  April  181 7  ; 
as  also  thh  subjecU  piirchased  by  the  said  John  Stead  since  hi» 
father*s  death,  and  whole  pertinenta  of  the  same,  all  lying  with- 
in the  barony  of  Brougbton,  parish  of  St  Cuthberts,  and  she* 
riffdom  of  Edinburgh,  and  as  particularly  before  specified  and 

.  described  in  the  summons  of  sale,  prepaced  state  of  the  process, 
memorial,  and  abstract,  aa3  interlocutor 'of  roup  Vefpr^  ^cited^ 
aball  be  exposed  to  sale  at  the  upset  price  set  on  the  said  fiist 

'  tot,  being' £8785  Sterling.".  ... 

By  the  6tb  article  of  roup,  the  lands  were  declared 
"  to  be  sold  under  the  burden  of  the  existing  tacks, 

.  or  missives  ai  tack,  and  the  purchaser  is  taken  bound 
to  implement  the' conditions  and  obligations  therein.*' 
The  minute  of  roup  bore,  that  <'  the  said  lands,  and 
particularly  the  said  manufactory,  appurtenances,  and 
whole  pertifients  of  the  same,"  bad  been  exposed  at 
the  upset  pri(je  of  £8785  Sterling,  and  purchased  by 
Miss  Mary  Stead,  for  herself  and  her  srster.    Decree 

.  of  sale  was  afterwards  pronounced,  which  simply  de- 
scribed the  property,  as. in  the  prior  titles,  as  "  All 
and  Whole,  these  three  acres  of  ground  of  the  lands  of 
Pilrig,"  purchased  by  the  deceased  David  Stead, 

"  together  with  the  houses  built  by  the  said  David  Stead  on 
part  of  the  said  three  acres,  since  purchasing  the  same,  all  lying 
within  the  barony  of  Broughton,"  &c.,  "all  as  lately  or  presently 
possessed  by  Stead  and  Paterson,  card-manufacturers,  Leitb 
Walk,  and  others,  as  tenants.** 

The  lands  were  declared  freed  and  disburdened  of 
the.debta  in  the  Hsnal  wayv  Neither  in*  the  decree 
nor  in  the  charter  and  sasine  ther^oA*,  weri^the  word^ 
**  appurtenances  and  pertinents,"  which  appeared  in 
the  articles  of  roup,  inserted.  After  applying  the 
price  in  payment  of  the  creditors  preferred,  ( viz.  the 
Misses  Stead,  and  their  brother  Patrick,  and  John 
Forman,  W.S.,)  there  waft  a  deficiency  of  £1293, 
Ids.  9d.,  so  that  two  other  creditors  received  nothing. 
Discharges  and  c6nveyances  of  the  gronnds  of  debt 
and  diligences  were  granted  to  Miss  Mary  Stead  in 
usual  form.  From  the  date  of  Miss  Mary  Stead's 
entry  under  the  decreet  of  sale,  via.  Whitsunday  18:^3, 
till  the.  present  action  Was  mised  irf  August  1831,  ahe 
drew  fr^m  Paterson,  Half-yearly,  the  full  rent  of. 
£360,  stipulated  to-be  paid  for  the  card-manufactory, 
steam-engine,  and  mill  machinery,  Paterson  nerer 
having  pretended  that  he  had  any  right  to  deduction 
of  a  proportion  of  the  rent,  on  the  ground  that  the 
steam-engine  and  mill  machinery  were  his  property ; 
but  hating,  on  the  contrary,  stated  in  his  oath  in  the 
ranking  and  sale,  that  the  whole  machinery  was  pos- 
sessed oy  him  under  the  lease.  Paterson  having  how* 
erer  been  sequestrated,  the  present  action  was  brought 
by  the  appellant,  as  trustee  on  the  estate  of  Paterson, 
and  of  the  Company  of  Stead  and  Paterson,  setting 
forth,  That  the  mill  machinery  or  large  gearing  had 
been  (as  the  states  entered  in  the  Company's  nooks 
showed)  valued  at  £531,  9.  7.,  and  placed  to  the 
eredit  of  John  Stead's  account  with  the  Conpiny  of 
Stead  and  Paterson,  in  terms  of  a  clause  to  that  effect 
In  the  contract  of  copartnery :  That  John  St(*ad  was 
at  his  death  indebtea  to  the  Company  in  a  balance  of 
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£1150,  so  that  th0  Mid  mill  iBtfdiiliery  or  large  gear-, 
ing  became  at  that  period  the  absolate  property  of 
the  Company,  and  no  rent  was  thereafter  exigible 
therefor:  That  the  Com|Miiry  were  also  entitled  to 
retain  the  stttem-englne  which  was  In  possession  of 
the  sttrTiring  partner,  in  extinction  pro  tanto  of  the 
said  bahme^i  and  no  rent  was  exigible  for  the  .said 
steam-engine,  any  more  thiin  fb^  the  mill  machinery, 
after  John  Stead's  death  :  That  the  itnd  mill  machinery 
and  steam-engine  were  mb^eAbld  nabjects,  and  there- 
fore the  Misses  Stead  conld  hare  no  real  lien  over 
Uiem«  in  yirtne  of  theclaase  in  the. disposition  to  John 
Stead,  declaring  the  Missei  Stead's  prorislons  real 
borden^  on  the  property;  and  Chtft  the  said  mill 
machinery  and  steaiA-engme  were  not,  and  conM  riot 
be  included  in  the  decree  of  ranking  and  sate  in  faronr 
of  the  Misses  Stead,  as  that  process  applied  only  to 
heriti^le  sahjecta,*  and  aa  the  Mid  jnill  maohinef  y  and 
steami-enghie  had  been  prerioo^ly  transferred  and 
hypothecated  to  the  company  of  Stead  and  Patersqn, 
and  tp  the  surviving  partner  of  that  Company ;  and 
therefore  conclading  tnat  it  should  be  found  and  de- 
clared that  the  mill  machinery  and  steam-engine  be- 
longed to  the  appellant,  as  tms^eon  the' sequestrated 
estates  of  Stead  and  Paterson,  and  of  John  Patefson, 
the  surviving  partner  of  that  Company,  in  extinctibn 
pro  ianto  of  the  foresaid  debt  of  £1150,  and  interest 
due  by  John  Stead,  and  that  the  respondenta  should 
be  decerned  to  repay  such  proportion  of  the  rent  of 
£360  per  attnum^  drawn  by  them  since  John  Stead*« 
death,  as  shodld  be  found  io  correspond  to  the  annual 
value  of  the  mill  machinery  and  steam-engine^  which 
were  let  with  the  premises,,  hat  for  which  no  reut 
should  have  been  |taid.  • 

In  defence,  ttie  respondents  pleaded — I.  The  de- 
fenders, as  proprietors  of  the  subjects  acquired  by 
them  at  the  judicial  sale,  are  proprietors  of  the  steam- 
engine  and  great  gearing  libelled,  wkfunda  atinexa*'^^ 
11.  The  defenders  are  proprietors  of  said  engine  and 
machinery,  by  the  special  terms  of  the.  sale,  under 
which  they  have  rigKt,  inter  itliaj  to  the  "  card-mfann^ 
factory,  appurtenances,  and  whble  pertinents  of  the 
same. — III.  The  pursuer  is  barred  from  challenging 
the  defenders*  rights  by  the  r^eated  and  various  ac-i 
knowledgments  of  John  Paterson,  that  the  said  engine 
and  machinery  bdonged  to  the  defenders,  and  &Mt 
h^  was  liable  to  them  for  the-  full  rent  stipulated  id 
his  }ea4e.«^lV.  Even  If  th^ -defenders*  right  had  been 
doobcfal,  thejr  could  not  bd  liable  for  repetition  of  the 
rents,  iMHuduch  at  they  wdre  bvnajide  pertlipti  et  con* 
iumptim 

The  livrd  Ordtnary  (Mackensie),  on  7tb  Fnbraarr 
1833* 

"  Sastabii  tb«  d^feseM,  SMsilslM  the  lefhideM  fVoia  the  eon- 
riiMtons  of  the  libtl,  and  deeemt  i  finds  the  parsuer  hable  to 
tbe  defenders  io  sxpentes,**  &c. 

The  appellant  reclaimed ;  hot  the  Court,  proceeding 
apparently  on  the  whole  ret  getttB^  anantmoasly  a£ 
hered.^iln^f,  VoL  V«  p.  404.) 

The  apfjetlant  then  appealed,  pleading — I.  That  the 
steam-engine,  aftd  mill  machinery  or  great  gearing, 
fomsed  personal  estate,  and  therefore  eoold  net  be 
covered  by  the  rsal  lien  created  to  the  respondents 
by  the  diS|NMitioil  ill  favmir  ef  John  Stead,  nd  coold 
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not  be  made  the  subject  of  a  ranking  and  sa)e.^-^IL 
1  hat  the  terms  of  the  decree  of  sale,  and  charter  and 
sasine  thereon^  showed  that  these  articles  were  not 
included  in  the.  sale  to  the  respondents^ — III.  That 
the  steam-engine  and  mill  machine/y  or  great  gearing 
being  moveable  subjects^,  were'etfectoally  transfiprred 
or  Jiypotbecated  to  the  company  of  Stead  and  Pater^ 
son,  and  the  surviving  partner  thereof. — IV.  That  the 
rights  of  the  creditors  could  not  be  6ompromi8ed  by 
any  acts  done  by  Paterson,  before  or  after  the  banlt- 
ruptcy,  imder  a  mistaken  notion  of  his  rights.^     . 

The  respondents  pleaded — I.  I'hat  by  the  decree  of' 
sAle  in  their  favour,  and  possession  thereon,  the  subr 
jects  in. dispute,  whether  heritable  or  moveable^  were. 
sold  and  conveyed  to  the  respondents,  freed  and  dis- 
burdened of  all  claims  at  the  instance  of  any  creditor^ 
real  or  pretended,  of  John  Stead ;  and  the  said  decree 
could  not  be  called  in  question  while  it  fitood  onre-« 
duced.^ — II.  That  the  steam-engine  and  mill  machinery 
or  large  gearing,  which  were  incorporated  with  the 
building,  were  heritable  subjects,  and  therefore  fell 
under  the  real  lien  created  in  favour  of  the  respon- 
dents by  the  disposition  to  John  Stead,  long  prior  to 
the  pretended  transference  to  Stead  and  Paterson. — 
III.  That  the  said  articles  being  heritable,  were  pro- 
perly comprehended  under  the  decree  of  sale,  and 
passed  as  accessories  of  the  property. — IV.  That  the 
respondents*  right  to  the  whole  Subjects,  including  the 
articles  in  dispute,  bad  been  homologated  by  Pater- 
son prior  to  his  bankruptcy,  by  paying  the  full  rent 
due  under  the  lease  from  John  Steads  death  down-* 
wards,  both  before  and  after  the  judicial  sale, — by 
requiring  the  landlord  to  make  repairs  on  the  steam- 
engine,-— and  by  allowing  the  whole  to  be  valued  and 
»old  in  the  ranking  and  sate,  without  objection. — V^ 
That  the  debt  alleged  to  be  due  bv  John  Stead  to  the 
Company  was  not  instructed  or  admitted. 

.  Judgment  affirmed* 

Appellants*  Autfaoritifs.->0*)  Hauler  en  Lsifdlord  snA 
Telisnt,  p.  240  and  256.  (9.)  •Sandford  o6  SoceeftsUm,  218. 
1  Belt  Com.  tSSL  Digest,  19,  1 17,  7.  Hyslcp,  IRtk  Janearf 
ISII ;  F.  G.  Niven  a.  Piteaim*8  Trestles,  6th  Msreh  iaS6| 
F.  C.  Mode's  Notes  to  Stair,  p.  144.  Amos  md  Fefrard  on 
Fixtures,  pp.  7  and  43,  and  IntroductioD,  pp.  20,  2)  and  23,  and 
Appendix,  p.  275,  No.  1.  Lasrton  v.  L«wton9  3.  Atk.  13. 
Dudley  v.  Lord  Warde;  Ambler,  113.  Per  Lord  Mansfield  im 
Lawtoa  v.  Salmon  i  1.  H.  BL     Quincy,  ea  par/^,  1.  Atk.  477. 

Resbondents'  Autfiorities«^2.  and  3.)  Arkurrigbt  v.  Bil- 
ling, Sd  December  1819 :  F.  C.  Niven  v.  f^itcaini,  6th  March 
1823. 

Second  Ditision  Cause. — Lord  Madtensie,  OrdiHAiy. — .fohn 
M*Queen,  jtppellarUt'  SoUcUor, — Thomas  Deaoi»  Betpondenit^ 
SoUator IG.D,] 

15M  August  1834. 
House  or  Lords. — (G.  D.; 

No.  14.-^AMBs  DuitCAN  (Richard  SconoALt  avd 
Company's  Truster),  Appellant,  v.  Mrs  Eliza- 
BBTH  HoosTOK  AMD  Othsrs,  Respondents^ 

Erasure — Diligence— Bankrupt — The  name  of  the  debtor^  in  the 
will  of  a  caption,  being  written  on  an  erature — Held  (affirming 
the  judgment  of  tbe  Court  of  Session),  that  the  caption  u  noS 
legal  evidence  of  bankruptcy,  although  tlie  name  be  written  cor^ 
rectly  in  the  horning  and  charge,  the  narrative  of  the  caption, 
and  the  metsenger^s  execution  oftearch* 

The  appellant,  as  trustee  on  the  sequestrated  estate 
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of  Richard  Scongall  and  Company,  raised  an  aetton 
of  redaction  of  certain  assignments  to  the  respondents, 
as  granted  within  sixty  days  of  bankruptcy.  The 
grantors,  it  was  alleged,  had  been  made  bankrupt  by 
horning  and-  caption,  and  messenger's  execntion  of 
search,  dated  *  16th  Angnst  1814,  directed  against 
Richard  Scoogall,  one  of  the  partners,  as  baring  ab<« 
sconded.  It  appeared  that  tne  horning  and  charge 
thereon  were  in  all  respects  regular ;  that  the  narra- 
tive of  the  caption,  and  the  messenger's  execution  of 
search,  were  correct,  bnt  that  hi  the  will  of  the  cap- 
tion, Xhe  name  "  Richard  Scougall"  was  written  on  an 
erasure.  The  respondents,  besides  stating  rarioos 
other  defences  against  the  action  of  reduction,  main- 
tained that  the  caption,  being  vitiated  in  the  name  of 
the  person  to  be  apprehended,  did  not  form  a  legal 
warrant  of  incarceration,  so  that  no  proceeding  fol- 
lowing on  it  could  constitute  lend  eyidence  of  bank- 
ruptcy.   The  Lord  Ordinary  (Moncreiff)  found, 

"  That  "by  the  execution  of  search  produced,  the  company  of 
Richard  Scougall  and  Company  was,  on  the  16th  August  1814^ 
rendered  legally  bankrupt  in  terms  of  the  Aet  lOS^.** 

His  Lordship  added  in  a  note,  that  it  was  clear  a 

trading  company  might  be  made  bankrupt  under  the 

Act  1696,  and  that  if  a  company  suffered  a  partner  to 

be  laid  under  ultimate  diligence  for  a  company  debt, 

the  company  was  thereby  rendered  bankrupt.    The 

only  doubt,  therefore,  was  as  to  the  objection  to  the 

diligence  on  the  ground  of  erasure.    But 

'*  the  Lord  Ordinary,  though  not  without  hesitation,  has  come 
to  the  opinion,  that  as  the  first  part  of  the  letters  of  caption 
shows  beyond  all  doubt,  that  they  were  meant  to  be  directed 
against  Richard  Scougall,  as  a  partner  of  the  company ;  and  as, 
on  ealling  for  the  letters  of  homing,  be  finds  from  the  extract, 
that  they  and  the  execution  of  charge  did  precisely  warrant  the 
caption  as  it  now  stands,  it  would  be  too  strong  to  hold  that  the 
execution  of  diligence  (publicly  and  judicially  acted  on,  and 
never  complained  oO  was  rendered  void  and  null  by  this  fault 
in  the  transcription  of  the  letters  of  caption.  It  was  argued  to 
the  Lord  Ordinary,  and  he  thinks  with  effect,  that  if  the  will 
had  stood  blank  in  the  names,  after  the  words  "  the  said,**  or  had 
borne  « the  said  persons,**  or  "  the  persons  above  designed,*'  the 
wartant  would  have  been  unexceptionable;  and  that  in  sub- 
stance, the  case,  tm  it  stands,  would  be  the  same,  if  the  names 
were  held  pro  ntm  icriptii.  The  point,  however,  is  delicate  and 
difficult,  in  so  far  aa  it  might  involve  a  question  of  personal 
liberty." 

The  respondents  reclaimed ;  and  the  Court  (First 
Division)  were  unanimously  of  opinion,  that  the 
erasure  in  the  will  vitiated  the  diligence,  so  that  there 
waa  no  legal  evidence  of  bankruptcy.  They  there- 
fore 

*<  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
and  assoilzie  the  defenders  from  the  conclusions  of  this  action, 
and  decern,  but  find  no  expenses  due.**— >ru^  ante,  Vol.  V.  p. 
286. 

The  appellant  appealed,  but  the  judgment  was 
affirmed. 

First  Division  Cause.^Xord  Oniinary,  Moncreiff.— •[  (7.2). ] 


7M  November  18S4. 
JcjRT  Cause.— SficoND  Division.— (G.  D.) 

No.  15.~-JoHN  JoHNaTOK,  Jambs  Wilson  and  John 
Boyd,  Punuersy  v.  John  Scott,  Defender. 

Tide  to  Puraue — Stream — Servitude— Reparation— /.  A  com- 
mon author,  who  was  adwuited  on  record  to  havt  keen  proprietor 
of  a  Mtream,  kawingt  ^  IQIS,  faud  to  A,  gromub  on  both  banks, 
but  extending  farther  down  the  north  than  the  iouth  bank  ;  and 
having,  in  \8SiO,  fined  to  S,  a  mill,  divided  from  the  south  bank 
by  about  twenty  feet  of  ground  f which  had  been  let  on  long 
lease  by  the  eomvwn  author  to  a  third  party),  together  with  the 
inlair  and  lade  which  passed  through  the  said  twenty  feet,  andto- 
gether  also  with  the  water,  in  so  far  as  the  miU  had  right  thereto 
by  pretcriptive  tue  or  otherwise'^  Held,  /.  That  B,  having  given 
in  evidence  his  disposition  of  1890,  and  proved  that  the  inlair 
and  lade  had  been  used  for  forty  years  and  upwards,  had  m- 
strueted  a  sufficient  title  to  claim  damages  from  A,  on  account 
of  if^ry  to  the  inlair  and  lade  by  A,*s  operations  on  the  bed  of 
the  river,  at  that  part. of  his  ground  whieh  skirted  the  north  bank 
only.'-^IL  That  ifA/s  said  operations  caused  injury  to  B,*s 
inlair  and  lade,  these  operations  nuut  be  held  in  law  to  have  been 
viron^fuUy  done,  and  entitled  B,  to  damages,  although  he  was  not 
a  coterminous  proprietor.^^IIL  Circumstances  in  which  found 
by  the  jury,  thtU  A»*s  said  operations  were  done  wrong  fully,  to 
the  injury  and  damage  ofB.,  and  damages  asseued  at  J^I800. 

Process — Relevancy — Circumstances  in  which,  under  a  summons 
which  concluded  for  reparation  of  works  alleged  to  have  been 
destroyed  by  the  defender's  fault,  and  fir  damages  already  sus- 
tained, and  to  be  sustained — Held  competent  for  the  fury,  in  a$' 
sessing  the  damages,  to  take  into  account  the  eapense  of  restoring 
the  work. 

This  was  an  action  for  damages  said  to  have  been 
sustained  by  the  pursuers,  by  the  stopping  of  their 
mills,  and  the  destruction  of  their  )ade  or  aqueduct, 
and  embankments  on  the  water  of  6ogo,  in  conse^ 
quence  of  the  operations  of  the  defender  on  the  op* 
posite  side  of  the  water.    The  issue  was : 

**  Whether  the  pursuers  are  proprietors  of  a  mill  or  certain 
mills  on  the  water  of  Gogo,  tn  the  county  of  Ayr ;  and  whether, 
during  the  years  1816  and  1882,  and  intervening  years,  or  any  of 
them,  the4efender  wrongfully  performed  certain  operations,  by 
erecting  jettees,  bulwarks,  embankments,  or  other  works,  in  the 
bed  of  the  said  river,  and  for  the  completion  thereof,  by  bring- 
ing stones  and  materials  from  the  bed  and  south  bank  of  the  said 
river,  and  elsewhere,  to  the  loss,  injury  and  damage  of  the  pur- 
suers ? 

"  Damages  laid  at  £1000,  as  the  amount  sustained  previous 
to  the  commencement  of  the  action,  and  £500  yearly  there- 
after.** 

The  chief  questions  of  law  raised  at  the  trial  were, 
1st,  Whether  the  pursuers  had  instructed  a  sufficient 
title  to  the  mills,  mill-lades,  &c^  to  enable  them  to 
pursue  for  damages?  2J,  Whether  the  defender's 
operations' could  bo  held  to  haTO  been  done  torong" 
fuUy  f  Sdf  Whether  it  was  competent  for  the  pur- 
suers, under  the  conclusions  of  their  summons,  to  ask 
a  verdict  for  damages,  to  cover  the  expenses  of  re- 
storing the  mill-lade,  embankments,  &c  to  their  for- 
mer state,  together  with  the  loss*  if  any,  sustained 
from  the  stopping  of  the  mills ;  or  whether  the  da- 
mages must  he  restricted  to  this  latter  head,  leaving 
the  conclusion  as  to  restoration  to  be  disposed  of  by 
the  Court  of  Session,  as  a  conclusion  ad  jactum  prce^ 
standum  9 

The  chief  questions  of  fact  were,  \tt.  Whether  the 
pursuer's  operations  had  been  confined-  to  the  banks 
on  his  own  side  of  the  water,  and  for  the  protection 
of  his  property ;  or  whether  they  had  extended  in  part 
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to  the  bed  of  the  river  ?  2d,  Whether  these  opera- 
lions  had  been  the  cause  of  the  injuries  complained 
of?  Sd^  What  was  the  extent  of  the  injories,  and 
what  sum  would  be  necessary  to  compensate  for  or 
repair  them? 

A  question  had  been  raised  before  the  issues  were 
adjusted,  as  to  whether  the  defenders  were  entitled  to 
an  issne  on  the  point  of  acquiescence.  The  only  aver- 
ment by  the  defender  in  the  record  as  to  acquiescence, 
was  in  his  statement  of  facts,  article  3,  in  which  he 
•et  forth,  that  shortly  after  he  had  purchased  his  lands 
in  1815,  he  erected  the  house  of  Hawkhill,  and  formed 
a  garden  at  the  heugh  or  flat  (the  locus  of  the  opera- 
tions complained  of),  to  which  he  was  obliged  to 
carry  all  the  soil. 

**  H«  then  fonntd  an  embanknent  along  the  tide  of  the  river, 
in  order  to  protect  his  own  property.  This  took  place  soon 
after  he  acquired  his  property,  and  was  entirely  acquiesced  in  by 
the  parsoers*  aatfaors,  and  every  other  person ;  and  no  alteration 
baa  keen  HMNle  on  the  site  of  the  eiphaiikments  then  formed. 
The  pursaers  saw  these  embankments  when  they  made  their 
parcbfiae,  and  also  acquiesced  therein^  and  not  the  slightest 
change  has  since  been  made  on  the  site  thereof.*' 

And  the  defeoder  s  second  plea  in  law  was : 

**  The  defimder^  easbankments  having  been  formed  In  their 
present  aite,  and  having  eonttmied  there  for  a  long  period  of 
time,  with  the  acquiescence  of  the  pursuers*  authors  and  all  con- 
cerned, and  the  pursuers  having  acquired  their  properties  long 
after  their  formation,  they  are  not  now  entitled  to  challenge  the 
same.** 

Lord  Medwyn,  Ordinary,  reported  the  point  to  the 
Court,  how  far  an  alternative  issue  should  be  granted 
on  the  acquiescence,  and  stated  in  a  note, 

*'  The  material  question  is,  whether  there  are  circumstances 
in  this  case  which  can  admit  of  the  plea  of  acquiescence  at  all  ? 
Supposing  the  casex  well  decided  in  which  such  a  plea  was  held 
valid,  the. present  is  very  different  from  any  of  these.  The 
opemtiona  here  do  not  seem  to  have  occasioned  any  great  ex. 
pense, — they  were  all  performed  on  the  defender's  own  property ; 
tbey  were  performed  not  all  at  once,  but  successively,  and  their 
injurious  effects,  which  alone  gave  a  right  to  object,  could  not 
be  ascertahied  a  priori  or  immediately.  The  period  too  is  very 
•hurt,  and  fiir  within  the  prescriptive  period,  which  seems  oe- 
cessary  for  altering  the  fights  of  the  parties  as  to  their  respective 
properties.** 

-  The  Court  expressed  an  opinion,  that  acquiescence 
was  rather,  a  matter  of  law  than  of  fact,  and  that,  at 
all  eventa,  there  were  not  in  the  record  relevant  aver- 
ments to  found  a  plea  of  acquiescence,  as  damage  from 
operationa  oi  this  kind  night  be  long  of  being,  per- 
ceived ;  and  the  defender  ought  to  liave  averred  that 
the  pursuers,  after  seeing  the  effects  of  the  operations 
•bnaeqi<ent  oir  the  floods,  &o.»  bad  aoquiesced  in  these 
operatietes.  They  therefore  (26tb  February  1BS4) 
found  that  there  were  "  oo  sufficient  grounds  in  hoc 
statu  foa  allowing  the  second  insoe,''  and  remitted  to 
the  Lord  Ordinary  to  proceed  accordingly* 

The  first  article  of  the  condeacendeiice  aad  answers 
were  in  these  terms : 

• 

"  Cond.  1.  Tbe  family  of  Brisbane  have  for  centuries  past 
been  propnctom  of  the  barony  and  enTete  of  Brisbane,  including  . 
all  the  sul^iects  now  belonging  to  both  the  partiea  in  this  qucs- 
tioo,  and  particularly  the  lands  on  both  hanks  of  the  water  of 
Gogo,  from  \i%  source  to  the  sea.  This  water  runs  from  east 
to  west,  and  falls  into  the  sea  at  Largs. 

*'  AnsL  I.  Admitted,  with  this  qoaliiication,  that  none  of  the 
Vol.  VH. 


lands  on  the  banks  of  the  Qogo^  excepting  two  fields  let  on  very 
long  leases,  now  belong  to  tbe  family  of  Brisbane." 

The  pursuers  then  went  on  to  state  in  their  con- 
descendence, that  there  was  a  tcaster  (which  was  also 
admitted),  to  allow  the  surplus  water  to  return  into  the 
Gogo ;  that  many  years  ago,  the  Brisbane  family  had 
granted  two  leases  for  nineteen  times  nineteen  years 
of  lands  on  the  south  side  of  the  water, — the  one  to 
a  Mr  Jameson, and  the  other  to  a  Mr  Hyndman  ;  that 
the  dam-dike  and  inlairs  were  situated  on  the  ground 
let  to  Mr  Hyndman,  and  the  lades  passed  throiigh 
his  ground,  and  that  of  Mr  Jameson,  till  they  reiSDhed 
the  ground  feued.to  the  pursuers,  with  the  mills;  that 
the  lands  acquired  by  tbe  defender  from  the  Brisbane 
family,  in  1815,  were  situated  on  both  sides  of  the  wa- 
ter at  other  places,  but  at  the  place  where  the  breast 
or  dam-dike  crossed  the  river,  and  the  high  inlair 
went  off,  the  defender  had  only  the  property  on  tbe 
north  bank,  and  not  that  on  the  south  bank,  and  the 
inlair  and  lades  did  not  pass  through  any  part  of  his 
lands;  that  the  defenders  operations  (wnicn-were  de- 
scribed) had  caused  the  injuries  complained  of,  &c. 

The  only  written  title  given  in  evidence  by  the 
pursuers,  was  a  feu* disposition  by  the  Brisbane  trus- 
tees, dated  in  December  18S0  and  January  1831, 
whereby,  in  consideration  of  a  price  of  j68O0  and  a 
nominal  feu-duty,  they  disponed  to  the  pursuers, 

**  All  and  Whole,  that  plot  or  piece  of  ground,  being  part  of 
tbe  milt  lands  of  Gogo,  consisting  of  two  acres  two  roods  and 
six  falls  of  ground,  or  thereby,  Scotch  statute  measure,  with 
the  teinds,  parsonage  and  vicarage,  of  the  said  lands,  together 
with  the  roiln,  kiln,  houses  and  pertinents  thereto  belunging, 
bounded  on  the  east  by  the  lands  let  in  long  lease  to  William 
and  Thomas  Jameson ;  on  the  south  by  a  new  road  laid  off, 
leading  from  the  turnpike  road  to  Gogoside ;  on  the  west  by  the 
turnpike  road  leading  from  Largs  to  Irvine ;  and  on  tbe  north 
by  the  water  of  Gogo  and  part  of  the  lands  of  Flush,  together 
with  tbe  dam  or  inlair  on  the  water  of  Gogo,  and  tbe  water  and 
water  leads  upwards,  from  tbe  stone  bridge  at  the  south-east  end 
of  the  town  of  Largs,  in  so  far  as  the  said  mill  has  a  right  thereto 
by  prescriptive  use  or  otherwise,  and  tbe  whole  other  parts, 
privileges  and  pertinents  belonging  to  the  said  milL'* 

This  disposition,  together  with  the  protest  of  1828, 
and  the  natnre  of  the  defender's  encroachments,  were 
narrated  in  the  summons^  which  farther  stated,  that  in 
consequence  of  these  encroachments, 

"  tbe  space  or  embankment  between  tbe  said  lead  or  aqueduct 
and  the  main  stream  has  since  been  carried  off,  and  the  lead 
swept  away  and  destroyed  by  the  force  of  the  stream :  That 
the  miln  being  thus  deprived  of  the  usual  supply  of  water  ob- 
tained by  saiil  leatt  oi*  aqueduct,*  has  been  thrown  idle,  and  the 
tacksman  witbolda  and  refuses  to  pay  his  rent,vind  al^  clsima 
damages  from  tbe  pursuers.'  And  altbough  the  pursuers  have 
often  drsired.and  required  the  said  John  Scott,  defender,  to  re- 
move the 'obstructions  made  by  him  on  the  bed  of  tbe  said,  water 
of  Gogo^  tind  to  rebuild  and  restore  the  lead  or  aqueduct  to  its 
farmer  state,  and  to  'deaist  from  .further  tncroacbraents ;  and 
also. to  make  payment  to  tbe  pursuers  of  the  loss  and  daitaage 
sustained  by  tbem  in  consequence  of  his  unwarrantable  opera- 
tions ;  yet  he  refuses  so  to  do  :  Therefore  the  said  John  Scotf, 
defender,  ought  and  should  be  decerned  and  ordained,  by  de- 
creet of  the  Lords  of  our  Council  and. Session,  immediately  to 
remove  the  jettees,  breastworks,  and  other  obstructions  and  en- 
croachments erected  or  made  by  him  «b  tbe  bed  of  tbe  water  of 
Gogo^  and  to  restore  tbe  said  water -to  ats  former  course ;  aad 
also  to  rebuild  and  restore  tbe  embankment  which  formed  the 
lead  or  aqueduct  on  the  south  side  of  tbe  river,  and  to  secure 
and  sfrengthen  the  same,  and  renew  the  lead,  in  such  a  wmr  as 
that  it  shall  be  suflcient  to  retain  and  conduct  the  water  from 
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the  river  for  the  supply  of  the  mill,  in  the  way  which  ic  fonnerly 
did ;  and  in  every  re»pect  to  restore  the  said  lead,  or  aqueduct 
and  water-course  to  the  state  in  which  they  were  before  the 
said  defender  commenced  his  operations  and  encroachments  be- 
fore complained  of;  and  in  the  event  of  his  failing  or  refusing 
so  to  do,  our  said  Lords  ought  to  appoint  proper  persons  to  see 
this  done  at  bis  expense  :  And  farther,  the  said  defender  ought 
to  be  ordained,  by  decreet  foresaid,  to  make  payment  to  the  pur- 
suers of  the  sum  of  jCIOOO,  or  such  sum  as  oiir  said  Lords 
shall  modify,  or  shall  be  assessed  by  the  verdict  of  a  jury,  as  the 
amount  of  damages  already  sOstained  by  the  pursuers  from  the  un- 
warrantable operations  oi  the  said  defender  before  detailed,  with 
interest  from  the  date  of  executing  this  summons;  and  also  to 
make  payment  to  the  pursuers  of  the  sum  of  jCdOO,  or  such  sum 
as  shall  oe  modified  or  assessed  as  aforesaid,  as  the  damages  to 
be  sustained  by  them  yearly  and  each  year  until  the  said  defen- 
der shall  restore  the  water- course,  lead,  arid  aqueduct,  to  the 
state  in  which  they  were  when  he  commenced  his  operation  be-^ 
fore  complained  o^  with  interest  from  the  term  of  Martinmas 
yearly." 

The  following  \h  the  suhstance  of  the  parole  evi- 
dence adduced : 

Mr  Macquisian,  civil- enprineer* — Had  exercised  h\% 
profession   for  sevt^nteen  years; — was  employed   in 
July  and  March  last  to  survey  the  (lOgo  ; — made  plan 
and  sections  (which  produced  and  explained).     Bank 
qn  south  side  losing  ground.     North  bank  artificial. 
iJannot  say  to  what  extent  ground  lost  on  south, — 
might  be  fifty  feet  at  some   places.     Whole   extent 
gained  on  north  from  south  might  be  from  one  to  two 
acres.     Embankment  had  been  originally  contrived  to 
throw  water  on  south,  and  to  protect  north  bank.  Ra- 
ther out  of  the  usual  form.  He  would  not  recommend- 
ed it,  with  due  regard  to  interest  of  opposite  proprie- 
tor.    Saw  there  had  been  operations  on  channel — part 
of  it  quarried  out  of  solid  rock  right  across.     South 
bank  more  clear  of  stones  than  north,  from  which  in- 
fers stones  t&ken  from  south  to  north,  and  strength  of 
stream  driven  to  sonth  bank.     Operations  on  north, 
which  operate  as  a  jetty  and  throw  water  to  sonth 
side.     Caused  loss  both  of  inlair  and  lades — natural 
velocity  would  help,  but  would  not  done  so  without 
operations ; — made  estimate  of  expenses  of  restoring 
pursuers*  erections  to  supply  the  mills,  and  perma- 
nently secure  sonth   banic — (Details   particulars),— 
which  amount  to  £2878,  15.  6.    Mill  and  machinery 
worth  £1000.     New  lade  has  been  formed,  but  can*t 
iay  if  gives  adequate  supply.    New  lade  not  sufficient, 
and  water  escapes  from  it. 

Cro%s»examined^—^'Soi  m  single  point  where  not  ar- 
tificial works  on  one  sid^  or  other.  There  are  on 
north  a  dozen  projections,  which  an  engineer  would  call 
jetties.  Stones  which  project  act  as  such.  Saw  river 
Doth  in  flood  and  small.  Saw  mills  frequently  about 
three  years  back.  Visited  again  in  September  last, 
when  impression  strengthened.  Several  things  he 
had  previously  predicted  had  then  happened. 

Mr  Donald  Maclntyre  assisted  Mr  Macquistan  in 
taking  plan,  && 

Mr  WiUiam  Wilson^  factor  for  Brisbane  trustees* 
— Oogo  water  was  property  of  Brisbane  trustees. 
Knew  mill,  lade  and  inlair,  before  sale  to  defender  ; 
made  survey  thereof  in  1814;  never  heard  any 
complaint,  except  when  water  scarce.  After  sale  to 
defender,  Jameson's  people  complained  of  his  em- 
Wikment,  and  wanted  trustees  to  interfere.    Did  not 


till  water  likely  to  endanger  and  sweep  away  lade. 
Protest  taken  1828.  Then  thought  destruction  of 
lade  inevitable.  Has  seen  defender's  men  working  in 
bed  and  south  side  of  water, — digging  out  Bank  on 
south,  and  wheeling  it  to  north  side,  to  make  enir 
bankment.  ^  Rock  also  quarried  from  bed  and  ase<i 
for  embankments,  which  regularly  brought  forward 
in  double  rows  of  stones  and  several  trees.  Channel 
quite  changed  in  some  places — to  extent  of  from  fortv 
to  fifty  feet.  In  November  1831,  large  speat,  which 
carried  away  lade.  Brisbane  trustees  had  no  right 
to  new  lade,  and  they  or  pursuers  might  have  been 
prevented  from  using  it.  About  half  an  acre  of  good 
nolm  land  (part  of  mill  laiids)  swept  away  by  flood 
of  November  1831, — now  useless.  Price  of  this  £220 
an  acre.    No  right  given  to  defender  to  water. 

Cross-rxamined. — No  other  ground  for  opidiod  ai 
to  rights  but  opinions  of  old  people.  Break  mado 
before  pursuers  purchased.  Defender's  operations 
not  within  200  or  300  yards  of  grounds  which  were 
swept  away. 

Robert  Wallace^  Esa.  of  Kelly, — One  of  Brisbane 
trustees.  Trustees  sold  right  to  water  to  pursuers. 
Sold  no  right  to  it  to  defender.  Thinks  defender's 
encroachments  extend,  generally  speaking,  all  along 
his  property,  opposite  lade*.  Went  to  look  at  opera- 
tions when  told  of  them,  and  directed  Wilson,  the  fac- 
tor, to  see  no  injury;  but  Wilson  then  thought  tenants 
should  protect  themselves.  Subsequently  protest  or- 
dered. Has  given  attention  to  effect  of  streams  on 
banks,  and  thought  defender's  operations  (which  point- 
ed oiit  by  defender  himself  in  September  last)  were 
cause  of  the  daniage  to  south  side. 

Sir  John  Maxwell  of  Pollok,-^~Ah6  one  of  Brisbane 
trustees.  At  time,  first  brought  under  notice  of  trus- 
tees, several  operations,  which  thought  had  begun  to 
do  injury,  and  would  continue  to  do  so*  Saw  opera- 
tions again  in  September  last.  Then  cleair  they  had 
cut  off  old  lade.  His  anticipations  completely  realised. 
Embankments  obviously  encroach  into  water. 

Robert  Beith,  dike-buUder. — Known  water  thirty  or 
forty  years.  Old  inlair  swept  away,  also  old  lade, 
which  was  proper  lade  to  Gogo  mill,  and  always 
supplied  it.  Has  known  new  lade  dry.  At  some 
places,  about  seventy  feet  of  encroachment.  Defen- 
der's operations  partly  cause  of  lade  being  carried 
away.  Since  1831,  millers  have  complained  of  want 
of  water,  which  not  happen  when  old  lade  standing. 

Allan  Carsetoell  was  grieve  to  defender  in  1826, 
— formerly  wrought  to  him.  Stones  which  formed 
part  of  inlair  taken  from  centre  of  river,  and  fonilt 
into  defender's  embankment  Large  stones  taken 
from  south  side  and  carried  to  north  for  embankment 
and  causewaying  bottom.  Had  some  small  effect  in 
throwing  water  on  sonth  side,  which  consisted  of 
gravel  and  stones  and  clay.  When  flood  came  it 
carried  away  on  both  sides.  When  north  embank- 
ment swept  awayt  break  onerated  as  jetty.  Blasted 
stones  taken  from  south  side,  if  large.     Inlair  strong. 

Cross  examined^^^Re^ired  inlair,  by  defender's  de- 
sire, before  1831.  Always  repairing  it.  Flood  in  1831 
greatest  ever  saw.  Carried  away  inlair  and  every 
thing  on  both  sides.    Repaired  inlair  after  flood;— 
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onoe  again  carried  away.     Never  carried  on  works  in . 
■ecret»  nor  instnicted  to  do  so. 

Archibald  Hiii,  portioner  in  Largi^  aged  68.  Re- 
members old  lade  since  remembem  any  thing.  Goffo 
mill  always  supplied  by  It.  New  lade  not  used  tor 
Gogo  mill,  and  not  carry  half  the  water  which  old  did. 
Foresaw  consequences  which  hare  happened  from 
defender's  op«>rations.  Distance  from  lade  to  rirer 
about  twenty  leet,  all  swept  away,  also  half  au  acre 
of  mill  lands.    Mill  may  be  worth  £700. 

Alexander  Eraser^  iiacksmith,  aged  66.  Known 
Gogo  mills  all  his  life.  Grandfather  and  then  nncle 
the  miller.    Always  supplied  by  old  lade  and  inUir. 

A/r  •/.  B,  //yii«/iff an.— Cousin  of  Mr  Hyndman  op- 
posite proprietor  (or  lessee).  Was  on  ground  in 
1830,  when  defender's  men  taking  stones  from  south 
side — ordered  them  to  desist*  Cousin  no  intorest  in 
old  lade,  which  belongs  to  pursuers.  But  is  proprie- 
tor of  carding-mill,  tenant  of  which  retained  part  of 
rent  on  account  of  alleged  injury  from  defender  s  oper- 
ations. 

Mr  Archibald  Jamieeon^  senior, — ^Remembers  four- 
teen men  coming  from  Greenock,  about  1816  or  1817, 
to  remore  stones  from  south  side.  This  appeared  to 
been  done  at  night. 

Mr  Alexander  Thomxonf  dW/-ff^iiteer^— -Inspected 
water  in  September  1890.  New  lade  not  sufficient. 
Thinks  £1390  would  restore  works,  and  protect  in 
future*  Would  require  to  go  on  Hyndman  s  ground, 
and  pay  him  about  £25  of  damages.  Gogo  mill  and 
machinery  worth  about  £900.  Mill  going  when  taw 
it,  and  plenty  water  at  that  time* 

Mr  Robert  Thom^  civil^engineer^r-^Ven^en  report 
which  made  in  1829.  Report  gives  correct  view  of 
probable  causes  of  injuries  then  sustained,  and  states, 
that  if  what  he  recommended  not  done,  greater  in- 
juries would  follow.  Saw  works  again  in  July  last — 
greatly  injured*  Inlair  totally  gone.  Estimates  ex- 
pense of  restoring  and  protecting  woHcs  at  £1537. 
Recent  erections  not  sufficient.  Ascribes  injuries  to 
defender's  operations,  as  detailed  in  report. 

MaiUand^  in  opening  for  defender,  contended,  that 
the  pursuers  had  instructed  no  sufficient  title  as  pro- 
prietors of  Gogo  mill  with  the  servitude  of  the  water. 
The  only  title  alleged  in  the  record,  was  by  grant  or 
by  reserration  in  the  conveyances  by  the  Brisbane 
trustees  to  Hyndman  and  Jamieson*  No  reservation 
was  proved ;  and  the  disposition  to  the  pursuers  con- 
veyed the  right  to  the  water  only,  in  so  far  as  it  had 
previously  been  established  by  prescription.  But  no 
title  was  produced  to  found  prescription,^ithe  pur- 
suers' disposition,  which  alone  they  bad  given  in  evi- 
dence, being  dated  in  1830*  The  trustees  could  not 
prescribe  against  themselves,  when  the  whole  proper- 
ties belonged  to  them.  Besides,  prescription  was 
intormptea  by  the  right  granted  to  the  defender,  and 
by  his  alleged  operations  for  a  series  of  years.  Far- 
ther, the  pursuers  were  not  conterminous  heritors  to 
the  defender*  His  operations,  although  proved,  could 
not  be  complained  of  by  them  as  torongfully  done. 
The  defender's  chief  operations  were  made  in  1816, 
and  the  break  had  taken  place  in  July  1829, — all  be- 
fore the  pursuers'  purchase.  As  to  the  damages,  the 
libel  only  concluded  for  damages  on  account  of  the 


mill  being  thrown  idle,  which  it  was  not  proved  to 
have  been*  No  mention  was  there  made  of  damages 
for  the  loss  of  the  half  acre  of  land ;  and  as  to  the 
.  restoration  of  the  works,  it  was  the  subject  of  a  se- 
parate conclusion,  ad  factum  prastandum^  which  must 
be  afterwards  disposed  of  by  the  Court  of  Session. 

The  defender  then  gave  in  evidence  his  feu-disposi- 
tion,  whereby,  in  consideration  of  a  price  of  £25,000, 
and  £25  of  feu-duty,  the  Brisbane  trustees  disponed 
to  him  various  lands  on  both  sides  of  the  water,  and, 
inter  alia, 

"  All  and  Whole,  that  piece  of  gronnd,  called  the  Heogb,  Iving 
along  the  north  bank  of  the  water  of  Gogo,  last  postesHed  in 
pasture  by  James  Crawfurd,  marked  in  the  plan  of  said  lands, 
made  out  by  John  Patton,  number  thirteen." — (^o/e.— The 
ground  on  this  plan  was  delineated  as  extending  to  seven  acres 
and  twenty-eight  falls.) 

The  defender  called  as  a  witness  Mr  George  Bit' 
chanany  civil^engineer,  Damhead  and  paving  at  inlair, 
as  repaired,  seem  quite  sufficient  to  furnish  sufficient 
quantity  of  water  to  supply  mill,  which  in  full  opera- 
tion. Considerable  surplus  thrown  back  by  a  check 
sluice.  Inlair  appeared  on  whole  to  be  substantial, 
only  cope-stone  awanting.  Thinks  a  reasonable  se- 
curity for  sufficient  supply  to  mill  at  all  times.  Onlv 
thing  awanting  to  eraoank  lade  a  little.  Defender  s 
embankment  smooth.  No  jettees.  Nothing  of  the 
kind.  EflFect  of  defender's  operations  below  point 
at  which  terminate,  would  be  almost  insensible.  In- 
creased velocity  would  be  exhausted  in  about  one  hun- 
dred yards.  Don't  think  velocity  could  been  affected 
in  least  dctgree  down  at  mill,  or  that  operations  could 
there  have  had  any  effect  whatever. 

Crose^examined. — A  good  deal  of  water  in  Gogo 
first  day  he  examined  it,  which  in  October  last. 
Next  time  had  considerably  abated,  but  still  above 
average.  Much  in  same  state  at  next  visit.  Jetty 
means  a  projection.  No  mason  work  projecting.  At 
base  were  stones. 

Lord  Juttiee'Clerk,  after  going  over  the  evideure,  chaiiged  the 
jury. — The  issue  contains  three  branches:  \tt.  Whether  the  pur- 
suers are  proprietors  of  the  mill  and  appurtenances  ?  2d,  Whe- 
ther the  defender's  operations,  if  proved  to  have  been  done, 
were  wrongfully  done?  and  if  so,  3d^  Whether  these  operations 
were  to  the  loss,  injury  and  damage  of  the  pursuers,  and  to  what 
extent  ?  As  to  the  pursuers  being  proprietors  of  the  mill.  &c., 
the  defender  says  they  have  produced  no  prescriptive  title.  I 
think,  however,  that  the  evidence,  partly  documentary,  partly 
parole,  proves  a  sufficient  title  in  the  pursuers  to  protect  them- 
selves against  the  defender's  encroachments.  The  pursuers* 
disposition  is  produced,  conveying  to  them  the  mill,  mill-lands, 
houses  and  pertinents,  &o.  This  satisfies  the  words  of  the 
issue.  But  farther,  the  disposition  contains  an  additional  con- 
vevance  of  the  water,  &c,  so  iiir  as  the  mill  had  right  to  it. 
This  gives  a  sufficient  right  to  the  lades,  &c.  The  defender  ad- 
mits in  the  record,  that  the  water  belonged  to  the  Brisbane  Cru<u 
tees,  and  this  farther  appears  from  the  lease  to  Hyndman,  which 
is  granted  by  them ;  and  it  is  proved  by  Hyndman's  cousin,  that 
Hytidman  never  asserted  right  to  the  lades.  It  was  not  neces- 
sary for  the  pursuers  to  prove  that  there  was  any  reservation  of  the 
lades  by  the  trustees,  in  the  leases  granted  by  them  to  Hyndman 
and  /araieson,  of  the  ground  through  which  the  lades  pass.  It  injut 
tertii  to  the.3efender  to  plead  anything  as  in  right  of  Hyndman  and 
Jamieson.  It4s  established,  that  for  time  immemorial  the  lade  was 
used  for  this  mill,  and  the  pursuers  have  a  right  to  be  protected  in 
the  use  of  it :  Therefore  there  is  no  sufficient  ground  for  besi^- 
tating  as  to  the  title.  As  to  the  protest  taken  in  18*29.  it  is 
competent  to  go  into  Ihe  whole  history  of  the  operations,  even 
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prior  to  the  purauerB*  right,  in  order  toshowbovr  the  damage  was 
caused ;  while,  on  the  other  hand,  the  pursuers  not  having  an 
assignation  to  the  prior  damages,  can  only  claim  them  from  the 
date  of  their  right.  You  are  next  to  be  satisfied  that  it  is  suffi- 
eiently  proved,  that  it  was  by  the  defender*s  operations  that  the  in- 
juries complained  of  were  caused, — that  is,  to'a  material  degree  ; 
for  it  is  not  necessary  that  they  should  have  been  wholly  so. 
You  will  particularly  notice,  the  injury  done  to  the  inlair.  It  is 
for  you  to  judge  whether  this  was  caused  by  the  defender's 
operations,  partly  by  encroachments  on  the  bed  of  the  river, 
partly  by  removing  stones  from  the  one  side  to  the  other,  &c. 
The  opinion  of  Mr  Buehanan  is  only  a  single  opinion,  and  is 
met  by  the  opinions  of  other  three  engineers,  confirmed  by  per- 
sons who  knew  the  water  and  works,  and  bad  predicted  what 
bad  happened.  Mr  Buchanan  thinks  there  is  now  a  reasonable 
security  for  a  supply ;  but  in  this  he  is  not  supported.  As  to 
whether  the  defender's  operations,  if  they  were  the  cause  of  the 
injuries,  were  done  wron^fuUy^  I  am  bound  to  say  to  ^ou,  in 
point  of  law,  that  there  is  not  the  least  doubt  on  that  pomt.  If 
the  facts  sworn  to  be  true,  of  removing  stones  from  the  one 
side  to  the  other — quarrying  materials  out  of  the  bed  of  the  river 
— blasting  stones,  and  using  them  for  embankments, — and  thus 
partially  diverting  the  course  of  the  river,  and  incorporating  part 
of  the  channel  with  his  own  ground,  there  is  no  possibility  of  a 
question,  in  point  of  law,  that  these  things  were  done  wrongfully. 
The  defender  has  no  direct  conveyance  to  this  water  whatever. 
.  He  has  no  right  of  property  in  the  bed  of  the  river.  Therefore 
it  is  for  you  to  say,  on  the  evidence,  whether  the  facUare  proved. 
It  is  true  the  pursuers  are  not  to  be  viewed  as  ordinary  conter- 
minous heritors  to  the  defender.  But  it  is  clear  the  pursuers 
have  such  a  right  as  entitles  them  to  be  protected  in  the  full  and 
sufficient  enjoyment  of  their  mill  and  works,  as  these  stood 
when  they  purchased  them.  The  works  were  sufficient  then  ; 
and  if  the  defender's  operations  be  proved  to  have  tended  to  their 
total  or  partial  injury  or  destruction,  there  is  no  doubt  the  pur- 
suers are  entitled  to  damages.  However  valuable  Mr  Buchanan's 
opinion,  as  an  engineer,  may  be,  I  see  no  grounds  for  placing 
it  against  the  opinions  of  the  other  engineers,  and  the  per- 
sons who  saw  the  operations  at  the  time,  and  foretold  what 
would  be  the  effect  of  them.  Indeed,  Mr  Buchanan  speaks 
with  great  hesitation,  and  be  would  not  say  that  the  defender's 
operations  had  no  effect  whatever  on  the  opposite  bank.  Then 
there  remains  the  question,  which  it  is  your  province  to  judge 
of,  as  to  the  amount  of  damages.  There  is  no  evidence 
to  prove  what  is  stated  in  the  summons,  as  to  the  mill  having 
been  entirely  stopped,  by  being  deprived  of  water.  It  would 
rather  appear  that  a  supply  had  been  obtained  from  the  other 
lade,  to  which  the  pursuers  had  no  right.  But  be  this  as  it 
may,  all  we  can  do  is,  to  go  on  the  evidence,  which  does  not, 
with  any  sufficient  precision,  establish  that  loss  was  sustained  by 
the  mill  being  stopped.  But  that  the  inlair  was  completely  de- 
stroyed, subject  to  partial  repairs  since  made  on  it  by  the  defen- 
der,  is  clear.  The  damages  are  .laid  in  the  issue  at  j£1000  for 
the  past,  and  iB5pO  a  year  thereafter,  the  Same  as  in  the  summons. 
Although  the  summons  states  that  the  mill  was  stopped,  of  which 
there  is  no  evidence,  it  also  concludes*  to  have  the  works  re- 
stored, and  failing  thereof,  for  damages  sufficient .  to  cover  .the 
efjiense  of  doing  so.  The  conclusions  are  therefore  broad 
enough.  There  are  three  different*  estimates  before  you  as  to 
what  will  be  necessary  to  restore  the  inlair  and*  lade.  Mr  Mac- 
qutstan  makes  the  expenses  ^^878,  15.  6.  But  Mr  Thomson 
says  £1330,  and- Mr  Thorn  £1637.  I  presmne  Mr  Matfquls- 
taii's  estimate  contemplates  a  greater  proportion  of  ashler  work  . 
thtfn  tbe  others.  .  I  think  as  to  this,  you  require  no  farther  di- 
rection from  me,  than  that  if  you  find  damages  due,  you  will 
^ve  such  fair,  moderate  and  reasonable  damages  as  you  t|iink 
just  on  tbe  evidence.  As  to  swelling  the  damages,  by  giving  the 
value  of  the  half  acre  of  land  which  seems  to  have  been  irre- 
parablv  destroyed,.!  am  of  opinion  that  it  is  not  sufficiently 
prqyed  that  this,  which  occurred  during  the  gretft  flood  of.  183 1, 
happened  in;consequetu;e  of  the  operations  of  the  defender, 
though  all  the  other  injuries  did  :  Therefore,  independent  of  the 
objection  stated,  that  this  claim  does  not  come  under  the  sum- 
mons, I  am  of  opinion  that  it  is  not  supported  by  the  proof. 

Before  the  jury  retired,  Maittand^ior  defender,  ex- 


cepted to  the  charge  of  the  Judge,— 1«^  In  so  far  as  his 
Lordship  held  the  eridenee,  written  and  parole,  to  be 
safficient  to  establish  the  parsoers' title  to  the  mill, 
inlair,  lade  and  appurtenances,  to  the  effect  of  entitling 
the  pursuers  to  claini  damages  in  this  action.  2^,  In 
so  far  as  his  Lordship  directed  the  jury  to  take  into 
view,  in  estimating  the  quantum  of  damages,  the  coat 
of  restoring  tbe  inlair  and  lade — (this  claim,  as  the  de- 
fender contended,  not  being  included  in  the  concla* 
sion  of  the  summons  for  damages,  but  being  the  sub- 
ject of  a  separate  conclusion,  adjactumprastandum). 
Verdict  for  the  pursuers, — damages  £1800. 

Lord  Justice- Clerk.— ^cf.  P.  Robertsbn  and  A.  M'Neill ; 
William  Patrick,  W.S.,  A^ent,-'AU.  T.  Maitland  and  Marshall ; 
Hill  &  Thomson,  W.S.,  At^enis Mr  Russell,  Oerk — [G.JD.] 


lih  November  1834. 

J(7ET  Cause. — First  Division.— (G.  D.) 

No.  16. — Alexander  Fraser,  Pursuer^  v.  Jons 
Fraser*8  Trustees,  Defenders. 

Witness,  Medical — Evidence — Opinion — I.  May  one  medical 
wUneu  hear  the  opinion  of  another  F  2.  A  medical  wUneBs 
being  allowed  to  hear  parole  evidence^  with  the  view  ofgioing  an 
opinion  oi  to  the  sanity  of  a  testator — Jfeld  not  competent  to 
lay  before  him, /or  a  similar  purpose,  a  voluminous  correspond 
dence  between  the  testator  and  his  family,  which  had  been  given 
in  evidence,  and  commented  on  to  the  Court  and  the  jury. 

Parent  and  Child — Fraud— Legitim — Discharge — Cireumstan' 
ees  in  which  held  by  the  Court,  and  found  by  the  jury,,  thtU  an 
onerous  discharge^  granted  to  a  father  by  a  son  of  full  age  and 
forisfamiliated,  of  all  the  son*s  rights  under  his  mother's  contract 
of  marriage,  and  of  all  claim  o/legitim  competent  to  him  at  the 
father's  death,  was  reducible,  on  the  ground  of  concealment  and 
misrepresentation  on  the  part  of  the  father. 

Deed,   Reduction  of— Monomania —  ¥nof^^Circumstanees  m 

which  found  by  the  jury  not  proven,  that  a  deed  of  settlement  by 

a  father,  to  the  pr^udice  of  his  son,  was  executed  under  the  in- 

fluence  of  monomania,  or  mental  delusion,  as  to  the  son's  having 

conspired  against  the  father. 

This  was  an  action  of  reduction  by  tbe  pursuer,  \st. 
Of  a  discharge  granted  by  bim  to  bis  late  father  in 
1804>,  of  all  claims  competent  to  the  pursuer  under 
his  deceased  mother's  contract  of  marriage,  and  of  all 
claim  of  legitim  competent  to  him  on .  bis  father's 
death.  2af,  Of  a  deed  of  settlement  and  relative  codi- 
cils, executed  by  the  father  in  1822  and  1826,  con- 
veying bis  whole  property  to  trn^tee^,  for  tbe  pur- 
pose of  paying  an  annuity  of  £lO0«  year  to  tbe  tes- 
tator's daughter,  and  dividing  the  t>u)k  of  hiii  property- 
among  her  children,  excluding  the  pursuer,  his  only 
surviving  son,  from  all  interest  therein.  Tbe  grounds 
of  reduction  were,  quoad  tbe  discharge,  that  it  had 
been  obtained*  by  fraudulent  misreprjesentation  and 
concealment  on  tbe  part  of  the  father,  ^as  to  tbe  extent 
of  kis  fortune,  and  of  this  pursuer's  rights,  at  a  time 
when  tlie  pursuer  was  in  bad^hearlth  and  distressed 
circumstances ;  and  as  to  tbe  settlement  and  codicils, ' 
that  they  had  been  ^ecuted  under  tbe  influence  of 
partial  insanity,  or  mentol  delusion,  in  relation  to  the 
pursuer,  whom  the  testator  then,  and  for  man^  years, 
gronndlessly  imagined  to  have  been  tn  a  conspiracy 
with  the  testator's  other  cfiiMren  to  deprive  him  of 
his  peace  of  mind,  property  and  life. 

It  appeared  tbat^  by  antenuptial  contract  of  mar- 
riage* dated  8th  April  1771,  entered  into  between  the 
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poreoer's  late  father,  John  Fraser,  senior,  then  tanner 
iQ  Eldinburgh,  and  the  parsaer's  late  mother  (who  died 
in  1801 ),  John  Fraser,  senior,  boand  himself  and  his 
heirs  to  lay  out  on  land,  or  other  sufficient  security, 
£500  belonging  to  himself,  and  £500  belonging  to 
his  wife  (being  the  then  whole  property  of  the  parties), 

"  extending  in  haill  to  the  sum  of  j£1000  Sterling,  to  and  in  fa- 
vour of  himself  and  the  said  Margaret  Bowie,  his  future  spouse, 
and  longest  liver  of  them  two,  in  conjunct  fee  and  liferent  for 
the  said  Margaret  Bowie,  her  liferent  use  allenarly,  and  to  the 
children  to  be  procreate  betwixt  him  and  her  in  fee  :'* 

Ijikeas  the  said  John  Fraser  bound  himself  and  his 
foresaids  to  pay  to  his  said  spouse,  in  case  she  sur- 
frived  him,  an  annuity  equal  to  the  interest  of  the 
said  £lOOO,  in  which  event  he  disponed  to  her  his 
whole  execntry*,  she  being  bound  to  maintain  and 
educate  the  children^  if  any. 

"  And  it  is  hereby  provided  and  declared  that  the  foresaid  sum 
of  jC  1000  Sterling,  or  whatever  the  said  John  Fraaer  shall  die 
possest  of,  shall  be  divided  among  the  said  children,  in  such  pro- 
portions, and  at  whatever  time  the  said  Margaret  Bowie  shall 
think  proper:  And  it  is  farther  provided  and  declared,  that  in 
ca.^e  the  said  John  Fraser  shall  happen  to  survive  his  said  spouse, 
and  that  there  be  a  child  or  children  existing  of  the  marriage  at 
the  time,  and  that  he  marry  a  second  wife,  the  foresaid  sum  of 
^1000  shall  not  be  affectable  with  the  debts  or  deeds  of  the  said 
John  Fmser,  but  shall  wholly  belong  to  the  children  of  this  mar- 
riage :  And  he  hereby  binds  and  obliges  himself  to  lay  out  the  in- 
terest of  the  foresaid  sum  upon  their  maintenance  and  education  :'* 
**  For  the  which  causes,  and  on  the  other  part,  the  said  Margaret 
Bowie  hereby  dispones  and  assigns  to  the  said  John  Fraser,  her 
future  husband,  the  foresaid  sum  of  j£500  Sterling  of  tocher  pro- 
vided to  her,  and  whole  interest  due  thereon ;  and  in  case  the 
aaid  John  Fraser,  her  future  husband,  shall  happen  to  survive 
her,  abe  hereby  assigns  and  dispones  to  him,  under  the  conditions 
above  mentioned,  all  debts,  goods,  gear,  heritable  and  moveable, 
and  others  of  whatever  nature  or  kind  they  be,  that  shall  be  rest- 
ing and  belonging  to  her  at  the  time  of  her  death,  or  that  shall 
fall  under  her  executry,  with  her  paraphernalia  included,  and  in 
that  event  tfhe  hereby  nominates  her  said  future  husband  her  sole 
executor  and  universal  legator.*' 

John  Fraser  and  his  wife  did  not  live  happily  to- 
gether. They  had  three  children  who  had  arrived  at 
majority  prior  to  1804.  Alexander,  the  pursuer,  Jean, 
afterwards  Mrs  Hog,  and  John,  who  diea  in  1811.  The 
children  took  the  part  of  their  mother,  and  also  com- 
plained of  harsh  usage  bythe  father  towards  themselves. 
On  16th  May  1801,  the  children  addressed  to  the  father 
a  joint  letter,  holograph  of  the  pursuer,  reminding 
him  of  his  duties  as  a  parent,  and  hinting  at  their 
rights,  both  at  common  law  and  under  the  contract, 
a  copy  of  which  they  inclosed  to  him.  In  this  letter 
they  stated, 

"  We  are  aa  sensible  as  you  are,  that  it  is  not  the  duty  of 
children  to  criticise  or  find  fault  with  the  conduct  of  one  who 
should  be  an  example  to  them  of  every  thing  that  is  good  and 
praiseworthy,  neither  have  they,  or  will  they  ever  think  of  doing 
so,  so  long  as  no  irregulariry  causes  suspicions  of  conspiracy 
which  have  no  place  but  in  the  imagination  alone." 

To  this  letter  John  Fraser  wrote  a  passionate  an- 
swer at  the  time,  addressed  **  to  those  styling  them- 
selves my  children,"  and  lamenting  that  he  had  ever 
been  the  author  of  their  existence ;  and  on  the  back 
of  the  letter  a  memorandum  was  found,  after  John 
Fraser  senior's  death,  holograph  of  him,  bearing : 

'*  This  letter  I  consider  as  the  most  unjust,  undeserved,  trai- 
torous, and  wicked  libel  tfer  penned  by  children  to  a  parent, 
save  by  tbo^e  only  who  had  thrown  off  all  regard  to  truth  and 


justice,  and  were  themselves  the  most  abandoned  of  the  human 
species.     This  son — this  writer  son — longed  to  rob  me  of  my 
means ;  and  to  show  thst  the  plot  was  general,  prevailed  on  his 
sister  and  young  brother  to  put  their  names  to  it  along  with  him,  - 
an  action  they  both  have  repented,  and  in  their  writings  have 
repeatedly  owned  how  unjustly  I  was  used.'*    '*  The  other  two  . 
I  have,  on  their  imploring  at  my  hands  both  by  word  and  write, 
forgiven  long  since.     But  as  for  him,  who  afterwards  struck  me 
and  threatened  my  life,  my  resolution  is,  aa  I  never  can  forgive  * 
him,  never  to  have  anything  to  do  with  him  more,  and  to  thii 
resolution  I  hereunto  put  my  name,  this  29th  April  1810." 

(Signed)        *'  John  FaAsaa.** 

On  20th  August  1801,  the  children  addressed  an- 
other joint  letter  to  their  father,  expressing  their 
regret  for  the  terms  of  the  former  letter,  and  begging 
his  forgiveness.  On  this  letter  the  father,  besides 
various  other  annotations,  wrote  the  following: 

*'  Note, — This  declamation,  or  argumentative  epistle,  signed 
by  a  confederacy,  is  much  in  the  same  spirit  as  the  last,  tending 
to  convince  me  that  I  stand  in  the  way  of  robbers,  more  anxious 
for  my  means  than  my  existence  or  happiness ;  and  if  they  could 
ruin  me  by  word  or  deed,  it  would  not  be  wanting." 

The  pursuer  had  been,  with  his  father's  reluctant 
consent,  bound  apprentice  to  Thomas  Cranstoun,  Esq., 
W.S.,  and  paid  over  his  earnings  to  his  father,  with 
whom  he  lived  till  October  1802;  when,  having  gone 
on  a  walking  excursion,  in  the  course  of  which  he 
visited  his  brother  John  in  Glasgow,  a  quarrel  ensued 
between  him  and  the  father,  on  his  return,  in  conse- 
quence of  which  he  was  obliged  to  leave  bis  father** 
house,  and  soon  after  went  to  London  as  a  reporter 
to  the  Times  newspaper.  Of  this  quarrel  the  pursuer, 
gave  an  account  to  his  brother,  at  the  time,  in  a  letter, 
m  which  he  stated,  that  on  coming  home  fatigued  at 
eight  o'clock  at  night,  his  father  attacked  him  on  en- 
tering the  house — swore  he  should  not  stop  another 
night  under  his  roof, — and  seised  him  by  the  collar 
to  put  him  out. 

'*  He  seized  hold  of  the  stick  I  had  in  my  hand,  and  which  I 
had  taken  with  me  in  travelling.  In  the  struggle  to  wrest  it  out 
of  my  hand  he  discovered  that  it  contained  a  sword,  as  you  know 
I  had  taken  it  for  the  purpose  of  self-defence  upon  my  walking 
excursion.  He  made  a  violent  exertion  to  get  it  from  me,  and  I 
not  knowing  what  might  be  the  consequence  of  his  possessing 
himself  of  it,  succeeded  in  preventing  that  objecL  Finding  he 
could  not  succeed  in  getting  it  from  me,  he  chose  of  his  own 
accord  to  fall  down,  and,  horribile  dictu,  called  upon  his  maid- 
servant to  witness  that  I  had  come  in  with  the  avowed  deter- 
mination to  murder  him.  Nothing  could,  ever  by  any  possibility, 
be  further  from  my  thoughts.  1  was  exceedingly  fatigued,  and. 
had  not  the  smallest  hostility  then,  nor  ever  had  at  any  time,  in 
my  mind  against  him.  His  imagination  seems  to  be  deranged 
upon  that  point,  that  his  life  and  property  are  plotted  against.*' 

The  father,  about  the  same  time,  inclosed  a  long 
letter  to  Mr  Cranstoun,  addressed  to  the  pursuer,  ac- 
cusing him  of  the  most  disobedient  and  disrespectful 
conduct  towards  him,  and  stating  : 

**  Yet  you  have  dared  to  abuse  me,  and,  like  a  treacherous 
seoundrel  who  has  failed  in  his  purpose,  goes  about  traducing 
my  character,  aud  representing  me  as  the  opposite  of  what  I 
really  am.  I  declare  before  God,  and  am  ready  to  do  It  before 
the  world,  that  I  think  my  life  in  danger  from  you.  You  dared 
me  last  day  to  strike  you,  and  stood  ready  to  show  your  mode  of 
defence.  You  have  challenged  me  to  fight  you,  and  you  would 
run  me  through  the  lK)dy,  but  for  the  fatal  end  you  would  surely 
come  to.  Let  the  world  hear  and  judge  betwixt  us !"  &c.  *'  Ob, 
madman  !  Oh,  distracted,  inconsiderate  wretch  !  You  have 
affronted  the  whole  family^-made  ns  the  town  talk,  and  grossly 
insulted  me  your  father  with  the  ill-digested  notions  of  your 
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bimin.  I  can  no  longer  endure  the  sigKt  of  you.  If  you  enter 
roy  bouse  it  is  at  the  hazard  of  some  Istal  catastrophe.  '  I  desire 
you  to  keep  away,  and  assure  you  that  you  shall  lire  on  your 
shifts  for  me." 

The  quarrel,  on  the  pnrsner'a  return  from  Glavgow, 
was  thus  alluded  to  in  this  letter : 

**  As  I  haye  determined  you  should  quit  my  house  and  live 
on  your  own  earnings,  so,  tibe  moment  I  heard  you  enter,  I  in- 
sisted on  your  being  gone.  You  brandished  a  stick  in  jour 
hand,  and  swore  you  would  not.  When  I  endeavoured  to  force 
you  out,  and  had  you  the  length  of  the  tnsnce.  you  again  swore 
you  held  in  your  band  what  would  prove  fatal  to  roe  if  I  persist- 
ed. Accordingly  you  drew  from  the  heart  of  the  stick  a  dag- 
ger, vowing  you  would  run  any  one  through  the  body  that  should 
use  you  as  I  bad  done.  I  strove  to  deprive  you  of  it,  and  called 
you  a  murderous  villain,  that  threatened  the  life  of  your  father. 
Ill  this  struggle  you  struck  me  in  the  side  with  your  root  or  knee, 
and  I  fell  down  at  full  length,  by  which  I  imagined  my  arm  waa 
broke.** 

Mr  Cranstonn  returned  this  letter,  stating, 

"  It  will  not  be  easy  to  persuade  me  that  your  son  deserves 
all  that  you  lay  to  his  charge  in  the  letter  you  propose  address- 
ing him.  On  the  contrary,  his  conduct  in  my  office,  and  his 
great  attention  to  business,  have  been  such,  that  I  think  you 
would  do  well  to 'consider,  whether  the  present  system  of  your 
family  arrangement  may  not  lead  to  break  the  spirit  of  a  very 
intelligent,  and,  as  far  as  I  can  judge,  a  well-disposed  young 
man.** 

In  1803  rarions  letters  passed  between  the  pursuer, 
then  in  London,  and  his  fatner, — the  former  endeavour- 
ing to  soothe  the  latter,  but  without  snccess.  In  one 
of  these  letters,  dated  I4th  March  1803,  the  father 
alluded  to  the  before-mentioned  quarrel  thus : 

**  Good  God !  must  I  say  you  struck  me  with  your  knee  or 
foot  in  the  side,  till  I  am  affected  with  it  ever  since— 4Enodced 
me  down  thereby,  and,  shocking  to  relate,  you  drew  a  spear  to 
run  me  through  the  body.** 

In  September  1804,  the  pursuer  wrote  to  his  father 
a  pressing  letter  for  pecuniary  assistance,  on  account 
of  the  state  of  the  pursuer's  circumstances  and  his  bad 
health.  The  father  wrote  in  answer,  on  5th  Septem- 
ber 1804: 

*'  Though  1  don*t  want  the  necessaries  of  life,  and  am  there- 
fore perfectly  satisfied,  yet  I  have  no  more  than  is  actually  suffi- 
cient to  keep  in  my  station,  and  am  now  neither  able  nor  willing 
to  strive  for  more,  though  it  could  be  done.  It  behoves  roe, 
therefore,  to  husband  well  what  I  have,  that  you  nor  none  such 
should  reduce  me  to  poverty.  The  claim  one  and  all  of  you 
have  upon  my  means,  amounts  to  that  provision  the  contract  has 
fixed ;  and  a  blessing  it  turns  out  to  me  that  it  exists  in  my  fa- 
vour, or  I  would  have  been  torn  to  pieces  for  a  division.  This 
num.  as  you  well  know,  is  iBlOOO,  payable,  as  I  conceive,  at  my 
death,  otherwise  it  might  so  have  happened  that,  at  your  mo^ 
ther*s  death,  this  might  have  been  the  whole  I  had ;  and  surely 
it  never  was  intended  that  you  should  have  it  then,  and  let  me 
suffer  want,  and,  although  my  own,  to  bestow  it  upon  others. 
Ko,  really  that  never  was  the  intention.  Now,  from  various 
views  and  considerations,  I  have  determined,  even  in  my  life- 
time, to  have  your  discharge,  conjunctly  and  severally,  for  that 
sum,  retaining,  in  the  first  place,  £150  to  answer  the  expense  of 
your  process  against  Bowie,  as  I  granted  my  obligation  to  see  that 
paid  ;  the  account  already  given  in  is  no  less  than  £{l\ ;  next, 
the  j£50  advanced  you  at  setting  out  for  the  capital.  Though 
this  may  compel  me  to  sell  a  house,  and  retrench  my  expenses, 
yet  am  I  determined  upon  it ;  and  when  you  have  got  -this  sum 
among  your  hands,  squander  it  as  you  please  for  me ;  for  if  you 
live  up  to  your  income  as  hitherto,  it  matters  little  what  it  is, 
for  you  will  always  feel  in  want.  Now,  the  discbarge  that  I 
shall  cause  to  be  made  uut  shall  be  conceived  as  above,  being  in 
full  of  all  you  can  claim  in  and  through  that  contract  we  have 
heard  bo  mu<;U  of." 


The  pui%uer  replied  on  the  14th  : 

'*  There  can  be  no  objeetion,  I  imagine,  to  our  granting  a 
discharge,  conjunctly  and  aeverally,  for  the  j£IOOO  specificalljr 
mentioned  in  the  contract,  if  a  mere  receipt  be  nut  sufficient.  I 
have  some  doubts,  however,  whether  it  would  be  perfectly  pro- 
per to  deduct  out  of  that  sum  the  expense  of  the  process  which 
you  yourself  instituted.** 

The  father  wrote  the  pursuer  on  the  18th,  with 
£50  to  account,  and  stated,  that  though  his  children 
had  not  deserred  it,  he  meant 

**  to  give  each  of  you  £S00,  in  full  of  all  you  can  ask  or  demand 
of  me,  in  and  through  the  contract  of  marriage,  or  any  other  legMl 
claim  or  demand  whatever,  further  than  my  good  will  or  inclina- 
tion may  hereafter  prompt  me  to  do.  And  though  it  may  not 
at  present  be  convenient  or  in  my  power  to  pay  all  this  juat  now, 
without  selling  out  what  I  have  in  the  funds,  which  would  sob* 
ject  me  to  considerable  lose,  yet  your  share  shall  be  paid  up  in- 
stantly, and  I  can  settle  with  the  others  by  bill  or  bond,  or  other* 
ways,  aa  we  find  it  suitable." 

The  pursuer  ansirered  on  the  22d : 

*<  I  have  told  you  repeatedly  I  wish  to  have  no  words  with  a 
father  about  pecuniary  matters,  being  inclined  to  comply  with 
your  commands  and  strict  injunctions  as  to  implicit  obedience, 
confiding  as  to  future  prospects  in  your  expressions  of  retaming 
regard  and  affection,  as  I  now  and  then  have  perceived  of  late  in 
some  of  your  letters.  Nothing  shall  be  wanting  on  my  part  to 
merit  their  continuance.  These  pecuniary  matters  must  alwaya 
be  disagreeable  and  irksome  for  children  to  discuss  with  a  father, 
as  he  must  know  his  own  affairs  best,  which  aflkirs  you  have  al- 
ways studiously  concealed  from  us,  so  that  the  divulging  of  them 
would  only  at  thia  period  lead  to  a  renewal  of  altercation  and 
disagreeable  feelings.*' 

In  a  subsequent  letter  from  the  father' to  the  pur- 
suer, the  former  stated : 

'*  It  may  not  be  improper  at  this  time  to  set  you  right  in 
your  mistaken  notions  of  my  mighi^  Mfattowing  m  riekest  which 
you  have  sometimes  conceived  was  my  caae.  Though  I  never 
complain  while  I  can  live  easy,  yet  rest  assured  that  I  am  not  ia 
any  such  circumstances  aa  you  imagine ;  and  though  eaery  ntome 
and  penny  I  ham  were  convened  into  money^  I  shall  scarcely 
realise  double  the  sum  I  am  now  parting  with  to  you." 

A  deed  was  then  prepared  by  the  father's  agent, 
narrating  the  receipt  by  the  children  of  £1000  ad- 
vanced to  them  by  anticipation,  as  the  sum  which 
would  be  due  at  their  father  s  death,  under  the  contract, 
and  of  £500  additional,  advanced  out  of  parental  re« 
g^rd,  and  discharging  all  claims  by  the  children  against 
the  father,  under  the  contract  of  marriage,  or  in  and 
through  the  death  of  their  mother,  and  luso  all  bairn's 
part  of  gear,  legitim,  and  other  claims  competent  to 
them  at  the  death  of  their  lather.  This  deed,  without 
being  previously  submitted  to  the  children,  was  ex- 
tended, and  sent  to  them  to  be  signed.  The  pur- 
suer, on  subscribing  this  deed,  received  £350  as  the 
balance  due  to  him,  after  deducting  his  share  of  the 
expenses  of  Bowie*s  process  (in  which  the  children 
were  interested),  and  the  advances  made  to  him  by 
his  father,  who  immediately  afterwards  wrote  to  the 
pursuer,  that  he  deserved  nothing  from  him  but  re- 
probation and  abhorrence ;  that  what  had  been  done 
for  him  was  more  than  he  merited,  and  requesting  him 
to-  forget  the  author  of  his  existence.  The  father 
frequently  wrote  his  other  children  in  similar  terms, 
but  his  antipathy  to  them  was  less  uniform  than  to- 
wards the  pursuer.  From  1804  to  1823,  the  pursuer 
made  various  attempts,  both  by  letters  and  through 
the  medium  of  friends,  to  be  reconciled  to  his  father. 
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and  in  the  last-mentioned  year,  called  for  him  in  Edin- 
hnrghy  bat  the  father  refused  to  speak  to,  or  to  hear  of 
the  parsaer;  and  in  all  his  letters,  both  to  the  pursuer 
and  to  his  other  children,  the  father  constantly  re- 
peated his  former  accusations  against  the  pursuer,  and 
expressed  towards  him  the  most  determined  antipathy. 
On  23d  March  1822,  the  father  executed  a  trun* 
deed  and  settlement,  by  which  he  conveyed  his  whole 
property  to  four  trustees, 

**  but  exdadinff  my  now  only  tarviTing  son,  Alexander  Fraser, 
presently  restmng  in  London,  who  it  hereby  debarred  and  ex- 
cluded feoiQ  all  management  and  adminittration  of,  interest  and 
concern  in,  and  succession  to,  my  means  and  estate,  or  any  part 
tbereof|  in  any  manner  of  way,  and  from  acting  as  tutor  of  law 
to  my  grandchildren  after  mentioned." 

The  purposes  of  the  trust  were,  to  pay  £100  per 
annoro  to  the  truster's  daughter,  Mrs  Hog,  and  xl3 
per  annum  to  each  of  his  two  servants,  and  the  whole 
residue  of  his  estate  to  he  equally  diyided  among  such 
of  Mrs  Hog's  children  as  should  attain  majority.  By 
codicil,  dated  1st  November  1826,  the  truster  substi- 
tuted a  new  trustee  in  place  of  on.e  formerly  named, — 
increased  the  annuities  to  his  servants  to  £20  each, 
the  capital,  on  their  deaths,  to  be  divided  amongst  his 
trnsteaa  (none  of  whom  fvere  his  relations), — declared 
the  provisions  to  his  grandchildren  not  to  be  payable 
till  they  attained  the  Age  of  twenty-six,  and  in  the 
event  of  any  of  them  dying  before  majority,  without 
issue,  he  directed  the  share  belonging  to  such  child  or 
children  to  be  divided  amongfst  his  said  trustees,  share 
and  share  alike.  A  paper  of  directions  by  the  truster 
to  his  trustees,  dated  18th  December  1823,  contained 
the  following  clause : 

**  Bat  above  everj  thing  belonging  to  me,  my  chiefest  rare  goes 
to  the  protection  ox  my  poetical  recreations,  contained  in  the 
new  iron  press.  This  is  intended  as  much  for  their  preservation 
as  for  any  thing  else  that  can  be  put  there,  to  go  to  my  daughter's 
children's  children's  children's  children,  to  be  preserved  by  them 
as  relics  of  their  grandsire ;  not  as  considered  of  any  other  worth 
bat  that  they  were  the  productions  of  his  leisure  hours,  and  yast 
entertainment  {  they  just  now  consist  of  nine  volumes,  which  are 
DOC  to  be  tcot  out  for  reading,  nor  are  they  to  be  separated  at 
the  decease  of  any  of  my  kindred,  but  to  go,  box  and  all,  to  the 
descendants  of  nay  daughter  Jean,  with  directions  for  their  pre- 
servation from  one  generation  to  another ;  and  ahove  all,  not  to 
aHow  him  who  cursed  me!  struck  me !  and  drew  a  dsgi;er  to 
run  roe  through  the  body !  to  see  or  touch  them,  nor  indeed  any 
thing  belonging  to  me ! ! !  This  I  expect  my  descendants  to  do 
ID  gratitude  for  what  I  am  to  do  for  them.'* 

A  record  was  made  up,  in  which,  besides  pleadiitg 
the  before-mentioned  grounds  of  reduction,  the  pur- 
suer maintained  various  pleas  in  law  as  to  the  con- 
straction  and  effect  of  the  contract  of  marriage,  and  of 
the  discharge.  On  I2th  November  1833,  the  Lord 
Ordinary,  MoncreiflP,  pronounced  the  following  inter- 
locutor and  note : 

•«  The  Lord  Ordinary  having  considered  the  closed  record, 
and  heard  parties'  procurators  thereon,  and  particularly  on 
the  ooane  of  procedure  to  be  adopted,  and  having  made  aviz-  . 
andam — In  resptfct  that  the  record  comprehends  pleas  stated 
as  substantive  grounds  of  redaction,  founded  on  allegations  of 
Incapably,  partial  delusion  or  insanity,  In  the  granter  of  the 
deed^  of  settlement,  and  codicils  challenged,  and  of  conceal- 
ment,  deception,  undue  influence,  and  oppression,  in  regard  to 
the  preparation  and  execution  of  the  diwharge  also  under  re- 
duction, which  pleas  mast  resolve  into  Issues  of  fact,  depend- 
ing on  evidence  to  be  adduced  pn  either  side,  and  arc  pt  such 


a  nature  as  necessarily  to  supersede  all  consideration  of  the 
import  or  construction  of  any  of  the  said  deeds,  as  being  the 
true  deeds  of  the  parties  thereto,  duly  and  validly  executed  : 
Hnds  that  it  is  not  expedient  or  consistent  with  the  due  order 
of  procedure  in  such  a  case,  that  any  judgment  should  be  pm- 
nounced  on  the  other  pleas  in  this  record,  so  far  as  they  may 
depend  on  matters  of  law,  until  those  questions  r)f  fact  shall 
have  been  tried  and  determined  on  evidence,  and,  wit^  this 
finding,  appoints  the  caase  to  be  enrolled  In  the  ordinary  mo- 
tion roll  of  Court  of  Session  causes,-  in  order  that  it  may  be 
disposed  of  in  consistency  therewith. 

**  Noie,-^'Vhe  pursuer  Insisted  strongly  that  some  questions 
of  law  should  he  first  determined,  repre^^entiiig  that  the  tniQ 
Gonstniction  of  the  deeds  might  possibly  in  a  great  measurs 
decide  the  cause,  and  that,  as  the  1e<^al  eifect  of  them  must 
materially  enter  int^  any  question  of  fact  to  be  tried,  it  Mould 
be  extremely  hard  to  throw  it  on  the  presiding  Judge  at  the 
trial  to  decide  d£  piano  on  such  questions,  and  to  expise  the' 
parties  to  great  expense  in  preparing  for  the  trial  under  un- 
eertunty,  and  in  afterwards  trying  the  carreotness  of  the  di- 
rection given.  And,  as  the  counsel  for  the  defenders  assented 
to  the  propriety  of  its  being  left  open  'to  the  parties  to  take 
the  opinion  of  the  Oiurt  as  to  the  mode  of  procedure,  the 
Lord  Ordinary  has  put  his  interlocutor  in  the  f«>rm  above  ex- 
pressed, in  order  that  the  pursuer  may  have  this  opportunity. 
His  present  impression  is,  that  the  whole  cause  should  go  to 
a  jury  in  the  first  instance.  But  he  is  sensible  that,  in  pre. 
paring  the  Issues,  difficulties  may  occur  which  may  render  it 
expedient  or  necessary  to  send  only  special  issues.  If  the 
pursaer  reclaims,  the  Court,  seeing  the  whole  cause,  may 
possibly  give  material  Erections  ou  this  point." 

The  issues  were — 

"1.  Whether  the  discharge,  of  which  No.  5  of  process  ii) 
an  extract,  dated  16th  and  29th  October  and  4th  November 
1B04,  sought  to  be  reduced,  is  not  the  deed  of  the  pursuer  ? — 2. 
Whether  the  deed  of  settlement,  of  which  No.  6  of  process  is  un 
extract,  dated  2.3d  March  18^,  sou<;hr  to  be  rcdiieed,  and  the 
codicil  thereto,  dated  1st  November  1826,  also  sought  to  be  re- 
duced, are  not,  or  either  of  them  is  not,  the  deed  or  deeds  of  the 
late  JTohn  Fraser,  merchant  in  Edinburgh,  the  pursuer's  father  ?** 

•  The  whole  of  the  correspondence,  deeds  and  docu- 
ments above  referred  to,  and  a  great  variety  of  others, 
less  material,  were  given  in  evidence  by  the  parties  at 
the  trial.  The  truster*s  heritable  property  was  proved 
to  have  been  worth,  at  the  date  of  the  discharge  in 
1804,  £:H27,and  his  moveable  property,  £3639,  5.  1|. 
The  value  of  his  heritable  property  at  his  di'ath,  was 
from  £4000  to  £5000,  and  of  his  moveable  property 
from  £9000  to  £  1 0,000. 

The  pursuer  adduced  the  following  witnesses  : 
Mr  Thomas  Cranstottn,  fV,S., — g-ave  pursuer  a 
high  character,  so  far  as  he  knew  him,  and  thought 
father's  impressions  unfounded. — Mr  Walter  JJicksou^ 
JV.S*  Was  apprentice  in  Mr  Cranstoun's  office,  along 
with  pursuer,  then  about  nineteen  or  twenty,  and 
knew  him  intimately.  Thought  him  of  remarkably 
good  temper,  mild  and  cheerful.  Visited  occasionally 
at  the  father's,  whom  witness  thought  rather  morose. t 
Sopped  there  once  with  other  young  men  in  office.  * 
Saw  nothing  disrespectful  in  pursuer's  conduct  to  fa*"- 
ther,  nor  any  thing  remarkable  in  father's  conduct  to 
him.  Pursuer  complained  often  of  father's  harsh 
treatment.  Heard  of  pursuer  being  obliged  to  take 
lodgings,  in  consequence  of  rencounter  with  father, 
arising  from  latter  attempting  to  push  him  out  of 
house,  for  visiting  brother  in  Glasgow,  when  small 
cane-sword  came  out  by  father  seizing  it,  and  pursuec 
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afraid  for  his  life.  Can't  say  if  Mr  Lirtle  or  parsoer 
told  this  to  witness,  but  heard  it  at  time.  Would 
never  enter  mind  of  witness  to  think  pnrsner  capable 
of  attempting  or  threatening  life  of  father.  Pursner 
well  edacated.  Earned  about  £30  a-year.  Regular 
In  his  habits.  Witness  left  Mr  Cranstoun's  in  1802. 
Mr  Carlyle  Bell,  W,S,  was  in  same  office  with  pursuer, 
Mr  Dickson,  and  late  Mr  James  Little,  from  1796 
till  after  pursuer  left  Edinburgh,  and  concurred  with 
the  preceding  witness  in  omnibus.  Farther,— was  ask- 
ed by  pursuer,  when  in  London  in  1819  or  1820,  to 
attempt  a  reconciliation  with  father.  No  terms  stipu- 
lated by  pursuer,  who  not  then  requiring  pecuniary 
assistance,  but  actuated  by  filial  regard.  Father  got 
into  violent  passion  when  witness  mentioned  subject 
to  him* called  pursuer  scoundrel,  &c.  Said  had  at- 
tempted his  life, — would  never  see  him  more,  &c. 
Quite  inexorable.  Pursuer  never  admitted  father's 
impressions  well  founded  ;  and  witness  did  not  think 
them  so.  Mr  James  Sinclair^  seedsman — Knew  pursuer 
and  his  father's  family.  Thought  pursuer  good  hu- 
moured, and.  father  austere.  Mr  Alexander  Home, 
W.S,  was  acquainted  with  late  Mr  Fraser  and  his  fa- 
mily, who  behaved  to  him  dutifully  and  respectfully, 
though  stood  in  awe  of  him  more  than  usual.  Spoke 
to  father  as  to  pursuer,  after  latter  went  to  London. 
Father  accused  pursuer  of  attempting  his  life  with  a 
drawn  sword  or  stick.  Did  not  believe  this  at  all,, 
or  that  pursuer  capable  of  it.  Father  irritable  and 
vindictive.  Thought  father  under  delusion  as  to 
son,  who  did  not  suffer  by  accusations  in  good  opinion 
of  witness.  Pursuer  hinted  to  witness  at  one  time, 
as  to  father's  infidelity  as  a  husband.  Dr  Ebenezer 
Gardner, — acquainted  with  pursuer's  father's  family, 
and  visited  them  from  1793  or  1794.  Spoke  to  father, 
at  pursuer's  request,  about  reconciliation  in  ISO^,  and 
again  in  1814.  Father  would  «iot  listen,  nor  assign 
any  reason.  Pursuer  always  spoke  respectfully  of  fa- 
ther. I'he  father  had  said  pursuer  attacked  him,  or 
attempted  his  life.  Would  not  believe  it.  Mr  Francis 
Hovoden,  late  jeweller  in  Edinburgh, — Knew  late  Mr 
Fraser,  who  was  of  peculiar  temper,  eccentric  and  vin- 
dictive. Accused  pursuer  of  having  once  come  in  at  an 
improper  hour  of  morning  taken  him  by  collar,  and 
threatened  him  with  sharp  sword,  for  which  ordered 
him  from  house  next  day.  Father  mentioned  this  more 
than  once,  and  gave  different  editions  of  it,  the  witness 
not  inquiring.  Told  witness  afterwards  (16  or  18 
years  ago),  that  when  pursuer  called  on  visit  from 
London,  ordered  him  to  door.  Father  lent  witness 
two  volumes  of  his  MSS.  poems,  of  which  he  seemed 
fond.  Said  he  meant  to  disinherit  pursuer.  Mrs 
Wallace  had  known  pursuer  and  father's  familv  90 
years.  Pursuer  good-tempered  and  respectful  to 
father.  Mrs  Scott, — same.  All  the  children  com- 
plained of  fathers  harshness;  and  Mrs  Hog  said  it 
tiad  caused  mother  to  go  deranged.  Said  father  not 
faithful  husband.  Never  blamed  brothers,  to  whom 
much  attached.  Dr  Burt, — Been  50  years  in  practice 
in  Edinburgh.  Seen  great  many  cases  of  insanity  in 
hospital  and  out  of  it.  Some  mad,  and  many  under  de- 
lusion on  one  point.  Knew  late  Mr  Fraser  and  family 
intimately,  from  1789  till  within  short  time  of  death. 
Visited  and  met  them  in  company.     Mrs  Fraser  mild 


gentle  womiui.  Nothing  particular  in  Mr  Fraser  a 
temper,  except  when  talking  of  his  children*  who  all 
qtiet  and  well  behaved.  Father  said  pursuer  bad  uaed 
him  ill ;  said  aame  of  all  his  children.  Frequently  ac- 
cused them  of  conspiring  to  make  him  miserable. 
This  within  short  time  of  death,  and  long  before. 
Talked  of  pursuer  in  most  outrageous  manner.  Call* 
ed  him  every  thing  bad.  Swore  at  him  and  at  wit- 
ness for  defending  liim.  Tried  to  reason  father  oak 
of  it,  as  thought  nim  like  one  deprived  of  judgment. 
Described  conspiracy  as  existing  among  childrent  to 
destroy  his  life,  and  get  hold  of  his  properly.  Said 
daughter  one  of  conspirators.  Attempted  to  argue 
with  him  as  would  have  done  with  any  roadman,  to 
keep  him  in  temper.  Told  witness  more  than  once 
pursner  had  attempted  his  life  with  sword.  Said 
would  disinherit  him.  Witness  talked  to  father  as  to 
one  under  delusion,  but  he  got  angry.  Always  re- 
peated same  stories  of  own  accord.  Witness  raucb 
in  his  confidence. 

Here  it  was  suggested  that  Dr  Corkindale  of  Glas* 
gow,  who  was  in  Court  as  a  medical  witness  for  the 
pursoer,  hearing  the  evidence,  trith  a  view  to  giving 
(lis  opinion,  should  withdraw  before  Or  Bort  wae 
asked  his  opinion  as  to  the  late  Mr  Fraser's  sanity. 

Lord  President  thought  there  was  no  call  on  Dr  Corkindale 
to  withdraw,  although  he  might  do  so,  as  the  pdrsuer  consent- 
ed. It  was  not  asual  in  the  Court  of  Justiciary ;  and  the  same 
law  prevailed  there  as  here.  He  renenibered  two  famons  cases 
in  point :  One  was  the  trial  of  Sir  Archibald  Kiiiloch,  in  whieb 
he  (the  President)  had  been  counsel.  The  other  was  the  case 
of  an  exciseman  for  killing  a  smuggler.  In  both,  a  nmnber  of 
medical  witnesses  were  brought  to  the  foot  of  the  table  at  once, 
and  asked  their  opinions.  One  of  the  witnesses  in  the  Excise 
case,  swore  that  the  exciseman  cut  down  the  smuggler  from  the 
top  of  the  head  to  the  chin ;  and  that  thereafter  the  man  walked 
home  and  drank  whisky.  All  the  medical  witnesses  were  ask- 
ed their  opinions  in  presence  of  each  other,  and  stated,  that  after 
such  a  wound  as  that  described  by  the  witness,  the  man  could 
not  hare  lired  a  second. 

Dr  Corkindale  having  been  withdrawn  of  consenty 
the  examination  was  resumed, — when  Dr  Burt  stated. 
That  he  was  quite  of  opinion,  as  a  medical  man,  that 
the  father  was  deranged  on  the  subject  in  question, 
as  much  as  he  had  ever  seen  any  man,  or  as  any  man 
could  be.  His  mind  entire  on  all  otlier  matters.  Sen- 
sible, Uever  man  on  every  other  point.  Has  met  with 
cases  of  delusion  as  extraordinary,  such  as  persona 
supposing  themselves  poisoned,  and  of  persons  taking* 
up*  an  unfounded  aversion,  which  generally  against  re- 
lations, or  most  intimate  acquaintanoea. — (Dr  Corkin- 
dale was  here  recalled.) — Witness  believed  the  charges 
by  Mr  Fraser  against  his  children  to  be  entirely  gruutid- 
less.  When  witness  called  it  a  delusion,  he  becan^e  per- 
fectly furious.  Witness  did  not  understand  there  had 
been  any  scuffle  or  personal  violence  by  pursner  to  fa*  . 
tlier  when  formed  aoove  opiniou.  Father  very  angry 
with  witness  for  not  believing  him, — npt  in  state  to 
reason  when  this  subject  talked  of.  Witness  told  fa- 
ther repeatedly  he  wrong  in  head  on  this  subject.  Al- 
ways happy  to  see  witness  again. 

Here  the  Dean  of  Faculty,  for  defenders,  proposed 
that  Dr  Corkindale  should  not  be  examined  till  after 
the  evidence  for  the  defenders  was  led.  Skene,  for  pur- 
suer, agreed  to  this,  but  proposed  that  Dr  Corkindale 
should  see  the  whole  correspondence,  as  part  of  the . 
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•Tidence  of  inmirity  depended  on  tlie  letlert.  Dean 
of  Faculty  objected,  qdIos*  Dr  Corkindale  wai  abo  to 
hear  the  remarks  and  explanatfohs,  which  alone  couU 
enable  him  to  form  an  opinion  on  it. 

Lmrd  PretideHi  was  afniid  it  would  not  do  to  lay  the  corre* 
apond«noe  before  Dr  Corkindale.  If  Dr  Corkindale  had  had 
conTeraations  with  the  &ther  as  Or  Bort  had,  or  had  himself  re- 
ceived lettera  from  htm,  be  (his  Ijordabip)  could  hare  under- 
stood c)»t.  But  from  the  naaa  of  letters  and  documents  here, 
without  remark  on  them,  and  a  comparison  of  dates,  &c.»  it 
would  be  impossible  to  form  anjr  opinion. 

Skene  J  for  pnrsaer,  requested  his  Lordship  to  take 
a  note  of  the  pnrsaer  having  offered  to  lay  the  whole 
correspondence  between  the  father  and  sons  before 
Dr  Corkindale,  aa  indicating'  insanity,  and  that  this 
was  refused  to  be  allowed.  A  note  was  taken  accord- 
ingly, and  the  pursuer  declined  to  examine  Dr  Cork- 
indale as  a  witness. 

The  other  witnesses  for  the  pursuer  were  merely 
ae  to  the  value  of  the  father's  property,  the  result  of 
which  has  already  been  stated. 

The  defenders  called  Mr  James  Aikman,  Charlotte 
Street,  Edinburgh,  Mr  William  Keith,  accountant, 
Miu  Mary  Forrester,  and  Mr  Roger  Rankine,  school- 
master in  Leith,  all  of  whom  had  been  intimate  with 
the  pursuer's  father  and  his  family  for  twenty  or  thirty 
years,  and  gare  the  father  a  high  character  for  shrewd- 
ness, acuteness,  'and  vigour  of  intellect.  Considered 
him  always  of  sound  mind,  and  saw  no  appearance  of 
delusion  about  him.  Ann  Aitchison  or  Greig,  who  had 
been  servant  to  the  father  from  1808  to  1814,  gave 
similar  testimony ;  and  the  defenders  offered  to  call 
others  to  the  same  effect,  but  it  was  thought  unneces- 
sary, as  the  father's  general  sanity  was  not  disputed. 
The  remaining  witnesses  for  the  defenders  spoke  only 
to  the  amount  of  the  father's  property.  One  of  them 
(Mr  Brown,  accountant,)  being  asked  the  value  as  at 
1804>,  of  £1000  payable  at  the  death  of  the  father, 
who  was  then  sixty,  stated  it  at  £613  odds,  according 
to  the  tableof  chances,  without  calculating  the  chance 
of  survivorship,  which  would  have  reduc(*d  it  to  £502 
odds.  According  to  the  time  the  father  actually  lived, 
the  value  as  at  1804,  was  £405. 

7^rtf  Premdeni  charged  the  jury.— Gentlemen,  I  shall  not  de- 
tain jou  with  stating  more  than  a  word  or  two,  as  Co  what  is  your 
duty  in  this  ease,  as  you  now  know  it  well.  You  are  to  decide 
the  questions  which  have  been  so  long  investigated  before  you, 
according  to  the  evidence  that  has  been  adduced,  and  not  with 
regard  to  any  feelings  you  may  have  as  to  the  hardship  of  the 
case,  either  in  one  way  or  other.  Without  further  preface, 
therefore,  I  shall  merely  content  myself  with  calling  your  atten- 
tion to  the  questions  involved  in  thc»e  two  issues,  and  particularly 
to  that  of  the  first  issue,  viz.  the  discharge  to  which  that  issue  re- 
lates. Gentlemen,  I  need  not  tell  you,  for  I  am  sure  your  own 
Rood  sense  will  point  out  \o  you,  that  both  in  law  and  reason, 
where  bargains  and  contracts  are  entered  into  between  persons 
standing  in  the  relationship  to  each  other,  such  as  that  of  hus- 
band and  wife,  portnt  ami  child,  every  thing  ought  to  be  done  as 
fdirly,  equally,  openly,  and  candidly  as  possible.  I  do  not  mean 
to  say,  that  it  ia  not  possible  for  them  to  enter  into  agreements 
with  each  other,  such  as  has  occurred  in  the  present  instance, 
even  although,  in  the  case  of  children,  that  agreement  may  be 
greatly  in  favour  of  the  father.  Suppose,  for  example,  one  of 
the  children  of  a  family  has  succeeded  to  a  great  fortune  by  his 
mother,  or  bv  any  distant  relation,  so  that  he  has  thereby  become 
possessed  oi  property  much  greater  than  the  father  himself,  I 
should  say,  in  that  case,  really  nothing  could  be  more  rea- 


sonable than  for  the  father  and  child  to  enter  into  auch  a  con- 
tract. The  father  might,  in  such  a  ease,  be  supposed  to  say  to  the 
son, — "  My  dear  son  (or  my  dear  Alexander),  yoa  are  now  pro* 
vided  for,  and  as  I  have  a  family  of  other  children  besides  you 
to  provide  for,  I  submit  to  you,  it  is  reasonable  you  should 
grant  me  a  discharge  of  all  that  you  can  ask  or  claim  under  yonr 
rootfaer*s  antenuptilil  contract  with  me,  for  such  and  such  a  rea- 
sonable consideration,  in  order  that  I  may  be  the  better  able  to 
provide  for  the  other  children  at  my  death.**  Gentlemen,  I  beg 
to  objicrve  to  you,  that  no  man  would  say.  in  such  a  case  as  that, 
that  any  advantage  was  taken  of  that  son,  under  such  circum- 
stances, nor  that  such  a  discharge  might  not  be  considered  fair 
and  equal  between  the  contracting  parties.  But  in  other  cases, . 
where  it  is  merely  or  mainly  for  the  advantage  of  the  father, 
without  any  advantage  accruing  to  the  son,  or  any  child  what« 
ever,  I  must  inform  you.  it  is  absolutely  necessary  that  every 
thing  connected  with  that  transaction  rouat  be  fair,  open  and. 
equal,  on  the  part  of  the  father,  tbe  principal  cpntracting  party  ; 
fur  as  to  tbe  other  party,  there  can  be  nothing  but  faimeas,  every 
thing  being  in  the  power  of  the  parent.  Now,  gentlemen,  look 
to  the  situation  in  which  parties  stand  where  a  huaband  and  wife, 
or  a  parent  and  child,  come  to  deal  with  each  other; — on  one  side 
you  have  marital  authority,  parental  authority,  and  influence;, 
while,  on  the  other  side,  you  have  conjugal  love  and  regard,  filial, 
duty  and  affection.  These  feelings,  in  the  Utter  case,  may  be 
naturally  leading  the  children  to  submit  implicitly  to  tbe  wishes 
and  dictation  of  tbe  father;  while,  on  the  other  hand,  his  parental 
authority  and  influence  may  not  be  leading  him  to  act  with  fair« 
ness  and  candour,  but  to  be  chiefly  favouring  his  own  interest, 
from  sinister  motives.  I  say.  gentlemen,  that  where  persona 
are  placed  in  that  situation,  they  do  not  treat  with  eafii  other 
upon  fair  and  equal  terms,  unless  every  thing  be  laid  by  the  fa- 
ther fairly  and  openly  before  the  child,  in  order  that  the  child 
may  know  what  he  is  treating  about.  Now,  gentlemen,  upon 
this  point  1  shall  refer  you  to  the  printed  copy  of  the  discharge^ 
as  it  appears  in  page  114  of  the  defender's  appendix.  You  will 
observe  that  this  discharge  is  planned  and  drawn  by  the  father, 
with  the  assistance  of  his  agent,  and  transmitted  in  a  ready  ex* 
tended  state  to  the  son  Alexander,  in  London,  to  be  signed : 
Therefore,  the  language  of  it,  and  the  sentiments  of  it,  are  the 
father's,  and  the  father's  alone.  What  is  it  in  that  docnment  he 
wishes  the  children  to  say  or  state  ?  This,  I  must  observe,  is  a 
point  which  has  not  been  taken  notice  of  by  either  of  the  learned 
counsel,  though  I  think  it  is  the  most  material  part  of  the  whole 
of  that  document.  A  fter  making  them  say — *'  whatever  we  may 
in  future  receive  from  our  said  father,  or  which  he  may  convey 
or  bequeath  to  us,  or  any  of  us,  will  be  solely  and  entirely  a  free 
gift,  and  out  of  his  own  good -will  and  pleasure ;  and  we  are  fully 
satisfied  that  the  sums  we  at  present  receive  from  him  are  much 
more  than  equal  to  any  legal  demand  we  might  otherwise  have," 
— that  is  what  he  makes  the  children  say  and  confesa,  so  as 
to  appear  as  if  they  were  satisfied  of  that  being  the  fact.  But 
bow  are  they  satisfied  ?  Only  by  his  own  words.  Is  it  pre- 
tended that  he  had  laid  any  statement  before  them,  so  as  to 
satisfy  them  ?  No;  not  even  the  contract  itself,  nor  any  scroll 
nor  statement  whatever ;  bi^t  he  merely  says^-*-"  There  is  the 
discharge ;  1  am  determined  you  shall  sign  :**  and  he  makes  them 
state,  that  "  it  is  more  than  equal  to  any  thing  you  are  or  can 
be  entitled  to  claim  under  the  marriage- contract;"  while  bis  re- 
presentations in  the  letter  to  his  son,  inclosing  that  very  dis- 
charge, are  fallacious  and  totally  inconsistent  with  the  amount 
of  his  property.  Under  these  circumstances  I  need  only  say, 
there  is  not  ovXy  concealmeni,  but  positive  fraud  and  deception  on 
tbe  face  of  that  deed,  and  in  that  respect,  it  cannot  be  said  to  be 
the  deed  of  the  pursuer.  Then,  gentlemen,  what  says  the  father 
in  the  deed  afterwards?  He  proposes  to  give  them  £500,  in 
addition  to  the  £1000,  under  the  specious  pretence  of  its  being 
out  of  pamttai  regard,  and  even  from  that  amount  he  makes 
certain  deductions.  I  say  that,  under  such  a  deed,  it  ought  at 
all  events  to  have  been  at  least  £500  a- piece.  But  what  is  it 
that  tbe  son  Alexander  receives  ?  Gentlemen,  be  only  receives 
in  the  year  1804,  the  sum  of  £350.  The  father  actually  makes 
several  deductions,  one  of  which  be  stipulates  to  give  up  after- 
wards; but  for  what  purpose  does  he  make  that  discount  ?  He 
makes  it  in  order  to  defray  the  expense  of  a  process  which  was 
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tfaen  going  on  against  his  brottier-!n-Iaw,  Bowie,  and  not  aa  a 
process  terminated— that  suit  having  been  commenced  at  his  own 
instance.     While,  at  the  same  time,  according  to  the  defence 
set  up,  it  might  not  be  a  sum  due  to  him  by  them  at  all,  or  per- 
haps the  costs  might  have  exceeded  the  amount  of  the  whole  he 
was  paying.     Besides  this,  be  makes  a  further  discount  from  the 
sum  nominally  stated  to  be  paid  to  his  son.  by  deducting  certain 
other  sums,  in  the  first  instance,  which  he  had  no  right  to  deduct 
from  the  sum  which  he  states  he  is  about  to  pay.     Now,  I 
ask  you,  gentlemen,  Do  you  think  there  is  any  stranger  who  would 
ao  deal  with  another  ?     There  it  is  stated,  **  von  hare  paid  that 
sum  of  costs  for  me,  in  a  suit  I  instituted,'*  which  they,  the  chil- 
dren,  might  never  have  derived  any  benefit  from,  and  which  sum 
the  father  might  never  have  repaid  to  them  at  all.     I  am  not 
sure,  in  point  of  justice,  whether  the  father  could  have  claimed 
that,  even  although  he  had  gained  the  law-suit.     He  was  the 
dominus  litis,  and  as  such  took  the  law-suit  upon  himself;  and  if 
that  suit  had  been  lost,  I  doubt  exceedingly  if  any  court  of  law 
would  have  allowed  the  costs  of  it  to  have  been  coarged  sgninst 
the  children.     But,  at  all  events,  to  deduct  that,  as  being  due  be- 
fore the  suit  was  settled,  is  such  an  act  of  gross  oppression  and  dcr 
ception,  that  I  have  no  hesitation  in  saying  that,  in  law,  such  a  dis- 
charge is  vitiated  and  rendered  null  and  void,  not  only  by  such  gross 
concealment  of  the  amount  of  his  property,  as  you  have  heard  he 
made,  but  at  the  same  time  by  taking  advantage  of  the  filial  af- 
fections of  the  other  contracting  party  towards  hipn.     This  has 
been  rendered  apparent,  in  so  much  that  I  may  say  it  is  a  most 
unworthy  act  of  extortion  on  the  part  of  the  father  towards  his 
children.     That  is  certainly  my  opinion,  in  point  of  law,  in  so 
lar  as  I  understand  that  part  of  the  case — Now.  gentlemen,  with 
respect  %  the  other  isKue  you  have  been  investigating ;  namely, 
that  which  more  particularly  affects  the  reduction  of  the  settle.- 
nent,  upon  the  footing  of  delusion,  independently  of  fraud  and 
deception,— you  have  heard  quite  enough  upon  both  sides,  and 
with  great  force  of  eloquence  on  behalf  of  the  pursuer,  as  to 
which  I  cannot  but  express  my  admiration ;  but  it  is  not  more 
than  the  learned  gentleman  who  last  addressed  you  deserves. 
Amongst  other  things,  he  has  stated  to  you  the  very  able  judg- 
ment of  Sir  John  Nicholl,  in  the  case  of  Dew  v.  Clark~-%  case 
which  is  very  similar  to  this  one  in  many  respects.     I  agree  in 
everjr  word  of  that  judgment,  both  in  point  of  law,  and  in  the 
application  of  the  law  to  the  facts  and  circumstances  of  that  case. 
I  think  it  was  a  most  righteous  judgment,  and  a  judgment  that 
does  infinite  honour  to  the  abilities,  integrity  and  upright  feel- 
ings of  that  learned  Judge.    But,  gentlemen,  consider  the  dif . 
ferent  situation  in  which  he  was  plMied,  from  that  in  which  we 
are  placed  here.     He  sat  in  the  Consistorial  Court,  where  he 
presided,  and  (as  was  the  custom  in  the  Court  of  JSession  when 
the  Commissary  used  to  sit  and  hear  evidence,  which  was  all 
tiaken  down  in  writing)  the  documents  were  all  laid  before  that 
Judge,  for  any  thing  I  know,  weeks  and  weeks  previously  to 
that  elaborate  and  detailed  judgment  beinff  given.  He  had  ample 
time  to  consider  and  weigh  every  word  oftbat  eyidence.  He  had 
ample  time  to  have  had  produced  before  him,  and  to  have  perused 
every  letter,  whereas  the  letters  in  this  case  baye  been  only  now 
laid  before  me.     In  that  course  of  proceedings  there  was  always 
sufficient  time  allowed,  laboriously  and  maturely  to  consider  them, 
while  we  are  here  called  upon  to  determine  upon  evidence  which 
has,  comparatively  speaking,  only  been  laid  biefore  us  for  a  few 
hours  altogether.     We  are  called  upon  to  decide  upon  the  merits 
of  letters  and  documents  which  are  more  voluminous  than  I  ever 
saw  in  any  court  of  justice.     I  never  did  see  any  cause  so  little 
calculated  to  be  made  a  jury  cause  as  this  has  been,  and  I  shall 
take  the  liberty  of  stating  it  to  my  learned  friend,  his  Majesty's 
Advocate,  in  order  that  there  may  be  some  alteration  made  by 
the  Judges,  in  the  course  of  proceedings  in  cases  where  they 
see  there  is  such  a  vast  number  of  written  documents,  so  that 
they  may  determine  whether  such  a  case  ought,  or  ought  not,  to' 
be  submitted  to  a  jury  at  all.     For  what  are  you  told,  even  by 
the  Dean  of  Faculty,  and  Mr  Skene  also,  but  particularly  the 
Dean  ?  He  asked  you  to  peruse  every  document,  and  to  consider 
them  deliberately ;  but,  on  the  other  hand,  I  may  ask,  where, 
when,  and  how  are  you  to  do  all  this  ?  Is  it  In  the  jury-box  that 
ybu  are  to  do  so,  or  is  it  in  any  adjoining  room  you  are  to  do  it, 
at  this  late  time  of  night?  I  say  that  such  a  case  aa  this  never 


can  be  deliberately  tried  by  any  jury,  in  that  manner,  oot  that  a 
jury  cannot  do  it,  but  because  it  is  impossible  that  they  can  de- 
vote that  time  which  may  be  necessary,  cooly  to  delibeiate  upon 
these  multifarious  productions  in  such  a  complicated  case  as  thia 
avowedly  is,  and  to  sift  and  investigate  it  in  the  mode  in  which 
either  of  the  parties  may  choose  to  say  it  ought  to  be  considered 
and  weighed.— Gentlemen,  we  have  now  heard  this  case  argued 
very  ably  on  both  sides,  and  the  evidence  adduced  on  the  one 
side  and  the  other  has  been  abo  descanted  upon  at  great  length. 
That  being  the  case,  I  shall,  at  this  late  hour  of  the  night  (it 
being  about  twelve  o'clock  of  the  second  day  of  the  trial),  say 
but  very  little  more  upon  this  other  issue  in  the  cause.     This, 
vou  will  observe,  is  a  case  of  what  is  called  monomama^ — that 
IS  to  say,  not  an  allegation  of  what  is  called  perfect  lunacy  or 
insanity  upon  every  subject  generally,  but  pointing  only  to  one 
partievhr  tuhjeet,  or  in  other  worda,  to  tmentai  dtiunon^  ap- 
plicable to  one  object,  and  in  this  case  it  appears  to  have  been 
directed  towarda  suspicions  of  conspiracy  amongst  the  party's 
ncfirest  relatives.     That  there  are  cases  of  delunon,  occurring 
frequently  of  the  same  nature  as  that  which  is  comprised  in 
this  issue,  it  is  impossible  to  dispute.     There  are  sometimes 
delusions  occurring  of  such  an  extraordinary  character,  as  to 
render  it  almost  impossible  either  to  define  them  with  precis 
sion,  or  even  to  limit  them  in  point  of  description  or  character  ; 
for  they  must  necessarily  be  as  multifarious  as  the  varieties  or  cha- 
racteristics that  occur  in  the  human  mind  itself.     The  most  ex- 
traordinary  of  all  delusions — the  most   wonderful  and  unac- 
countable to  man  in  his  sound  mind— is  that  which  haa  been 
stated  by  the  learned  counsel  who  last  addressed  you,  and  yet  it 
is  a  very  common  one ;— it  is  that  which  occurs  in  many  people 
mistaking  their  own  identity,  and  believing  themselves  to  be 
different  sorts  of  beings,  or  different  persons  from  what  they 
really  are  !     One  naturally  says,  is  it  possible  that  the  human 
mind  can  mistake  itself,  or  that  a  man  can  believe  himself  not 
to  be  what  he  actually  is  !  Yet  it  is  so ;  and  one  cannot  but  mar. 
vel  much,  even  at  that  which  is  a  common  sort  of  delusion.    We 
find  it  generally  the  case,  that  those  labouring  under  such  a  de- 
lusion are  found  to  be  supposing  themselves  greater  than  they 
really  are,  or  greater  than  they  really,  by  human  possibility,  could 
be  raised  to.     You  invariably  find  that  such  persons  are  always 
imagining  theniselves  to  be  princes,  kings  or  emperors.     Nay, 
often  they  imagine  themselves  God  Almighiy  himself,  or  our 
hUned  Satiour.     I  have  known  aeveral  instances  of  that  nature. 
I  remember  the  case  which  is  mentioned  in  that  judgment  and 
opinion  of  Sir  John  Nicholl,  in  the  decision  of  the  cause  Dew 
V.  Clark ;  but  I  find  he  had  not  had  before  him  the  right  edition 
of  it.     I  heard  it  from  Mr  Erskine,  who  was  himself  one  of  the 
counsel  in  the  cause.  He  told  me,  the  true  story  was  this, — that 
a  man  was  brought  before  a  jury  to  be  cognosced,  as  it  is  called, 
and  he  answered  before  the  jury  the  various  questions  put  to 
him,  so  sensibly,  and  in  such  a  composed  manner,  that  the  jury, 
when  they  heard  him,  stared  and  wondered  how  any  paity  could 
bring  such  a  case  as  his  before  them.  Mr  Erskine,  however,  it  ap. 
pears,  had  got  his  cue  upon  the  subject  of  the  particular  species 
of  delusion,  and  the  proper  mode  of  touching  upon  it,  so  as  to 
discover  it ;  and  after  the  other  counsel  had  addressed  the  jury, 
he  rose,  and,  previous  to  addressing  them,  asked  leave  of  the  in- 
dividual himself,  sought  to  be  cognosced,  to  put  a  few  additional 
questions  to  him.     To  this  the  party  had  no  ofcjection ;  but 
says  be  (the  counsel),  before  doing  so,  **  I  ought  to  fall  down    ^ 
on  my  knees,  and  humbly  ask  your  gracious  forgiveness  for 
daring  thus  to  put  questions  to  such  a  high,  mighty,  and  iu- 
preme  character  as  you  avowedly  are."     '*  Stop  (says  the 
other),  rise  up  and  fear  not — thy  tint  are  forgiven  thee  ,••'  thereby  ' 
showing  at  onc,e  the  truth  of  what  was  suspected,  viz.  the  fact 
of  his  actually  imagining  himself  to  be  our  Lord  and  Saviour. — 
I  had  an  extraordinary  instance  of  a  similar  nature,  occurring  a 
considerable  time  ago  to  myself,  at  my  own  chambers  in  Hill 
Street,  where  a  gentleman  was  announced  as  wishing  to  speak 
to  me  ;  he  was  a  young  man,  and,  as   I  supposed,  was  calling 
upon  business.     I  accordingly  saw  him,  and  found  him  to  be 
one  of  the  genteelest  looking  persons  I  ever  smw  in  my  life.     I 
asked  him  to  sit  down,  immediately  when  he  began  to  speak. 
I  supposed  he  hud  some  letter  or  petition  to  present  to  me ; 
but  finding  that  was  not  the  case,  I  rose  and  said — *'  I  am  ju^t 
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preparing  to  go  to  the  Conit,  and  may  I  beg  to  know  what  your 
deouuifla  are?"     Upon  this  he  stared  vrith  astonishment,  and 
flaid — •*  What !  don't  yoa  know  me  ?**   **  No ;  I  don't  at  present 
recollect  yoa,  Sir,**  after  looking  firmly  and  stedfastly  at  him. 
**  That  is  very  odd,"  says  the  gentleman.     Then,  I  obsenred, 
**  It  may  be  odd  to  you ;  but  as  I  ha^e  no  recoHeetion  whatever 
of  ever  having  seen  you,  it  would  be  more  odd  if  I  did  know 
yoa.     Let  me  know  who  yoa  are,  and  then  I  can  ascertain  how 
It  is  that  J  should  not  recollect  you.     Let  me  know  who  you 
»re,  in  the  first  place."  •'  I  am  Jesus  Christ  !**  says  he.  '*  Then," 
ffays  I.  **  1  really  was  not  aware  of  that ;  but  as  I  have  not 
time  to  receive  communications,  I  beg  leave  to  postpone  the 
interview,  as  I  have  to  go  to  the  Court  immediately,  and  there- 
fore you  must  allow  me  to  withdraw  at  present."    He  accord- 
ingly walked  out  of  the  room ;  and  I  soon  afterwards  found 
be  was  a  person  who  had  actoally  made  bis  escape  from  bis 
keepera,  who  were  in  pursuit  of  him.     In  fact,  he  was  an  in- 
sane or  deluded  person,  who  had  escaped  out  of  the  custody  of 
keepers  who  were  waiting  outside  for  his  return. — Besides  these 
instances,  we  hear  of  many  other  delusions  of  a  very  extraordi- 
nary nature.     There  is  one  case  upon  record,  for  instance,  of  a 
very  honest  gentleman  who  believed  himself  to  be  a  tea^poi^ 
How  be  managed  that  in  his  own  mind,   I  really  don't  know ; 
but,  upon  various  occasions  in  the  day  time,  he  stood  up  with 
one  hand  turned  round  in  this  way,  to  represent  the  handle,  and 
with  the  other,  in  an  attitude,  to  represent  the  ttroup  oftht  tea* 
pot.     There  also  have  been  instances  of  other  descriptions  of 
delusive  ideas :  such  as  persons  imagining  that  some  parta  of 
their  bodies  were  made  of  glass,  or  that  their  whole  frame  is 
made  of  china.     In  short,  the  delusions  of  the  human  imagina- 
tion are  quite  unaccountable;  and  there  is  no  end   of  them. 
But  this  is  a  very  common  thing  attending  delusions,  viz.  that 
where  the  imagination  is  unsupported  by  facts,  it  will  be  al- 
ways  accompanied  with  suMpicumt  oj  conspiraeifs  existing  against 
them,  or  with  jealousies  which  are  generally  applicitble  to  their 
neareai  retoiion*,     I  remember,  when  we  had  here  the  famous 
trial  of  Sir  Archibald  Kinloch,  it  was  said  (and  that  was  con- 
firmed by  Dr  Monro),  that  he  showed  very  striking  symptoms 
of  jealousies  and  suspieifins  of  near  relalionst  which  was  proved 
to  be  a  general  feature  in   such   cases.     Now,  gentlemen,  as 
to  the  deloiiion  alleged  to  exist  in  this  case,  whatever  may  be 
my  judgment,  yet  still  it  is  a  question  of  evidence  upon  this 
sabjeet  which  I  shall  leave  entirely  to  you.     It  is  for  you  to 
say  whether  you  think  there  was  a  delusion  in  this  man's  mind 
upon  certain  topics,  his  jealousies  or  suspicions  of  conspiracy 
not  being  founded  upon  actual  or  real  facts;   or  whether  his 
antipathy  to  hia   family  arose   from  other  causes?      As  to 
that  question,  it  is  perfectly  plain  that  something  of  the  sort 
nro»e  in  this  case,  as  in  some  of  the  other  instances  given, 
iMmely,  Jealousies  and  sa«j/acion«. giving  rise  to  the  idea  of  con- 
spirstcy  in  his  mind,  which  are  repeatedly  alluded  to  in  his  nu- 
merous letters.     Gentlemen,  you  have  evidence  of  this  fact, 
from  the  allusion  to  it  contaio<Nl  in  the  letter  from  the  children, 
addressed  to  the  fisther,  dated  so  long  back  as  the  16th  of  May 
1801,  which,  however  well  intended  it  seems,  under  the  cir- 
cumstances of  the  case  was  not  a  very  proper  one  to  assuage 
any  pre-existing  delusion — I  mean  the  letter  which  is  to  be 
found  in  page  eighth  of  the  defenders'  appendix.     You  will  ob- 
serve that  this  is  dmed  the  16th  May  1801,  being  long  before 
the  alleged  attempt  was  supposed  by  the  father  to  have  b^n  made 
upon  bis  life.  Now,  in  that  letter,  the  children  sa^:  **  We  are  as 
sensible  as  you  are,  that  it  is  not  the  duty  of  children  to  criti- 
cise or  find  fault  with  the  conduct  of  one  who  should  be  an  ex- 
ample to  them  of  every  thing  that  is  good  and  praiseworthy. 
Neither  have  they  thought,  oor  will  they  ever  think,  of  doing 
so,  so  long  as  no  irregularity  causes  stapidons  of  conspiracy, 
which  have  no  place  but  in  the  imagination  alone"     Therefore, 
there  is  here  a  proof  produced  by  the  defenders  themselves,  that 
even  at  that  early  date  the  children  saw,  and  stated  to  their  fa- 
ther avowedly  and  openly,  that  he  had  entertained,  previously  to 
that  period,  suspicions  of  conspiracy,  which  they  could  not  ac- 
count for ;  and  that  statement  is  made,  totally  independent  of  any 
attempt  apon  his  life,  or  of  any  consciousness  on  their  part,  that 
they  were  all  engaged  in  a  conspiracy  against  him.     Now,  gen- 
tlemen, if  yott  be  of  opinion  that,  previously  to  that  [icriodi  there 


had  been  no  foundation  for  such  a  charge,  or  that  he  had  taken 
up  at  that  time  any  groundless  notion  of  conspiracy,  then,  of 
course,  there  is  an  end  of  the  case  upon  this  issue.  If  there 
really  were  any  appearance  of  conspiracy,  then  there  was  not  • 
delusion.  But,  gentlemen,  there  is  no  evidence,  prior  to  that 
period,  that  the  children  had  ever  said  or  done  any  thing  that 
should  have  led  the  father  to  conceive  the  idea  of  conspiracy  at 
any  time.  No  doubt  this  letter  may  have  been  a  very  impru.i 
deut  one,  in  so  far  as  it  tended  very  little  to  remove  his  delusion 
or  suspicions,  however  groundless;  but  certainly  the  children 
may  not  have  been  then  aware  of  the  existence  of  delusion  ;  for 
if  there  were  a  delusion,  such  an  intimation  could  not  have  tend- 
ed to  conciliate  him.  They  might  not  Imve  been  aware  from  what 
cause  arose  such  suspicions  and  jealousies,  nor  that  his  con- 
ception of  conspiracy  was  that  which  constituted  monomania. 
In  every  attempt  made  to  conciliate  him,  they  no  doubt  appear 
to  have  been  unable  to  judge  of  the  cause  of  it;  and  if  so,  it 
might  appear  to  him  that  it  so  far  partook  of  conspiracy,  as  it  is 
a  letter  signed  by  all  the  three ;  but,  then,  that  was  not  a  je- 
cret  conspiracy,  for  they  there  openly  allude  to  the  allegations 
on  bis  part,  as  to  imaginary  conspiracies  exisMng  even  before  his 
writing  that  letter.  If  there  were  any  such  idea  existing  in  his 
mind  before  that  time,  then  that  letter  might  aggravate  hia  de<^ 
lusion,  but  it  was  evidently  not  the  original  cause  of  it,  he  having 
imagined  a  conspiracy  previously  to  have  existed.  The  idea  of 
conspiracy  seemed  to  oave  prevailed  in  his  mind,  even  before 
the  receipt  of  that  letter,  and  ever  afterwards.  Now,  what  says 
the  note  which  he  adds  to  it  many  years  afterwards  ?  vis.  in 
1816.  He  says,.p-**  This  letter  I  consider  as  the  most  unjust, 
undeserved,  traitorous,  and  wicked  libel  ever  penned  by  children 
to  a  parent,  save  by  those  only  who  had  thrown  off  all  regard  to 
truth  and  justice,  and  were  themselves  the  most  abandoned  of 
the  human  species.  This  writer  son  longed  to  rob  me  of  my 
means,  and,  to  show  that  the  plot  was  general,  prevailed  on  his 
sister  and  young  brother  to  put  their  names  to  it  along  with  him." 
That  is  a  confirmation  of  the  idea  he  had  conceived  as  to  some 
conspiracy  having  previously  been  entertained,  and  which  he  then 
seems  to  have  taken  care  to  describe  to  be  general :  as  he  further 
suys,  in  the  note  afterwards  attached  to  that  letter,  *'  The  other 
two  I  have,  upon  their  imploring  it  at  my  hands,  both  by  word 
and  write,  forgiven  long  since;  but  as  for  him  who  afterwardt 
struck  me,  and  threatened  my  Ufe,  my  resolution  is,  as  I  can 
never  forgive  him,  never  to  have  any  thing  to  do  with  him 
more."  ^ow,  gentlemen,  it  is  for  you  to  consider,  and  I  leaye 
It  to  ^ou  to  judge  this  from  the  evidence,  whether  there  were 
any  just  cause  in  this  man's  mind,  that  his  children  wanted 
to  rob  him  of  his  fortune,  by  a  conspiracy  existing  amongst 
them  to  take  away  his  life,  or  whether  you  can  attribute  his 
conduct  towards  his  children  generally  to  any  other  cauae  than 
delusion.— Let  us  suppose  that  this  case  had  never  come  to 
trial  at  all,— that  there  was  no  evidence  on  either  side  aa 
to  it,  but  that  the  father  and  son  had  each  of  them  come  be-r 
fore  you,  telling  each  his  own  story, — I  ask  you,  which  of  those 
stories  would  you  hajre  considered  the  most  probable  ?  Would 
you  say  that  the  son  had  actually  come  in  with  a  drawn  dagger 
to  take  away  the  father's  life ;  or  would  you  aay  that  the  father 
was  under  some  strange  delusion  ?  I  should  think  there  could 
be  uo  doulit  as  to  what  would  be  your  opinion  upon  that  part  of 
the  subject,  from  the  mere  circumstance  of  the  one  aceount 
being  more  probable  than  the  other,  and  because  such  delunon§ 
as  to  relations  conspiring  are  not  uncommon  ;  but /Hirnci</«  is, 
thank  God,  a  very  unusual  crime  in  this  or  any  other  countiy.-* 
Now,  gentlemen,  suppose  it  does  appear  that  there  had  been  at 
one  time  (viz.  upon  the  return  from  Glasgow  visiting  hia  bro- 
ther) some  scuffle  between  the  father  and  the  son,  yet  still  I  say 
there  is  evidence  of  a  previous  determination  op  the  part  of  the 
father,  forcibly  to  turn  the  son  out  of  the  house ;  of  that  there  can 
be  no  doubt,— but  you  will  consider  whether  that  was  the  first 
origin  of  the  delusion  in  his  mind,  and  whether  the  fiither  might 
not,  from  his  preconceived  suspicions  of  conspiracy,  view  that 
matter  in  a  different  light  from  what  it  ought  to  have  been 
viewed ;  he  may,  for  instance,  have  thought  that  his  son,  from 
the  mere  circumNtance  of  bis  having  a  stick  in  his  hand,  waa 
attempting  his  life,  when  in  fuct  he  was  not.  and  had  not  the 
most  distant  intention  of  it.     But  the  question  is,  was  that  the 
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original  cause  of  tbe  dfeliition  in  th«  man*!  mind  ?  No  I  should 
say,  he  had  taken  up  tbe  delusion  long  before  that  period  ;  for 
be  bad  long  preTlously  roniidered  that  there  was  a  conspiracy  to 
take  bis  property.    I  think  it  was  very  wrong  and  foolish  enough 
for  tbe  son  to  (laTC  made  any  resistance  at  all ;   ft  would,  per- 
haps, have  been  better  tbe  moment  the  father  said,  **  g»/'  that 
be  should  have  g«ne ;  for  there  certainly  would  have  been  no 
difficulty  to  find  a  bed  In  Edinburgh.     There  was  no  doubt  a 
Btru)?gle  between  them  upon  that  occasion,  created,  as  is  said,  by 
tbe  father's  predetermination  to  attack  the  son,  and  the  son*s 
anxiety  to  prevent  the  father  getting  hold  of  the  stick,  from 
which  the  son  might  have  some  apprehension  of  danger  ensuing. 
Under  these  circumstances,  you  are  left  to  determine  these  mat- 
ters by  the  probabilitiet  of  the  ca^e.     Unless  you  be  convinced 
that  tbst  was  the  origin  of  the  delusion,  you  will  not  attribute 
it  as  originating  at  that  period,  but  you  will  attribute  it  to  that 
preconceived  impression  as  to  a  conspiracy  existing,  which  still 
remained  as  a  delusion  upon  his  mind ;  for^f  that  were  the 
origin  of  the  delusion,  then  the  continuance  of  it  must  neces- 
sarilv  be  attributed  to  tbe  first  cause,  namely,  a  conspiracy  to 
rob  him  of  his  property.     Even  if  he  had  a  right  to  be  offended 
at  that  which  the  children  had  conceived  necessanas  to  tbe 
contract  he  had  abstracted  during  his  wife's  lifetiml,  still  tbe 
question  is,  was  the  struggle,  as  described  by  the  father  him- 
self, of  such  a  nature  as  to  make  him  conceive  tbe  son  had 
come  in  expressly  to  take  away  his  life  ?  The  delusion  appears 
to  have  been  such,  that  be  imagined  his  son  had  drawn  the 
dhgger  upon  him  ;  but  this  seems  to  have  arisen,  merely  because 
in  tbe  struggle  it  msde  its  appearance  out  of  the  stick.     In  his 
descriptiontof  the  scene,  in  hts  various  letters,  the  father  sppears 
to  give  different  accounts  of  it.     In  some  letters,  he  appears  to 
describe  it  as  having  taken  place  in  a  room,~in  another,  that 
lie  never  got  farther  thsn  the  kitehen,-~at  another  time,  it  ap- 
pears to  have  been  in  the  passage;— at  one  time,  the  instrument 
is  described  to  be  a  tpear^  at  another  time  a  dsgger,  and  at  a 
third  time,  one  would  think  it  is  magnified  into  a  drawn  sword  ; 
wheress  it  turns  out  to  have  been  only  what  was  called  a  sword- 
cane,  which  tbe  son  had  bad  with  him  on  a  walking  excursion,  in 
the  course  of  which  he  paid  a  visit  to  his  brother  in  Glasgow ;  but 
it  does  not  appear  that  that  was  drawn  by  tbe  son  in  tbe  struggle, 
but  on  the  contrary,  prevented  ;  while,  in  another  letter,  previous- 
ly written  by  the  father  to  his  daughter,  he  himself  had  premedi. 
tated  or  anticipated  that  such  a  struggle  should  take  place,  even  at 
the  risk  of  what  he  calls  a  fatal  catastrophe.    Upon  that  occasion, 
tbe  sword-part  of  tbe  oane  may  have  got  loose,  and  from  that  cir. 
cumstance  the  father  might  have  conceived,  in  his  previously  disor- 
dered imsgination,  that  the  son  had  brought  that  sword-cane  for 
the  express  purpose  of  putting  him  to  death.    It  is,  however,  for 
you  to  consider,  whether  such  an  occurrence  as  this,  under  all 
the  circumstances  of  the  case,  could  be  magnified  into  an  at- 
tempt to  take  away  his  life,  and  that  the  son  bad  come  in  ex- 
pressly for  the  purpose  of  doing  so,  after  that  walking  excur- 
sion  which  has  been  described?  or  whether  you  can  attribute 
the  conduct  of  the  father  to  other  motives  ?  with  these  obser- 
vations, I  leave  the  whole  matter  to  you  to  consider,— and  you 
are  as  able  to  judge  of  this  case  as  I  can  be.     Ii  is  impossible 
to  go  through  it  all ;  but  I  trust  you  have  heard  sufficient  of  the 
case  to  enable  you  to  form  a  correct  judgment.     You  will  please 
now  consider  your  verdict. 

The  jury  foand  on  the  first  issue  for  the  parsoer, 
and  upon  the  second  issue  for  the  defenders. 

Lord  President  (  Hope).— ^ef.  Skene,  Rutherfurd,  Sbawand 
Patterson ;  John  CuUen,  W.S.,  A^ent.^AU,  Dean  of  Faculty 
(Hope),  D.  MNeill  and  Christison s  E.  &  A.  McMillan. 
W.8.,  ^gen<#.— Mr  Brown,  Cfc?*.— [G./).] 
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No.  17.-^DoNALD  Stewart,  Pursuer,  o.  Archi- 
bald M<Ra,  Defender. 

Landlord  and  Tenant— .Meliorations— Retention— Heritable 
Creditor^^  tenant  maif  retain  meiipratioTu,  stipuhued  by  his 
Uater^ut  not  those  ttipuiuted  by  subtequent  agreement^ — against 
an  heritable  creditor  whose  security  was  granUd  ponUriur  to  the 
lease* 

AM^l  ^c^»  d»*«d  in  Jane  1814,  tnd  March  1814, 
Macleod  of  Harris  let  to  Archibald  M'Ra  of  Ardin- 
toul,  two  lots  of  the  forest  of  Harris,  as  a  sheep  grac- 
ing, for  nineteen  years  after  Whitsunday  1814,  at  the 
rent  of  £400  Sterling,  and  became  bound  to  let  on  tbe 
same  terms  a  farm  of  Kendibeg,  the  rent  of  which 
was  afterwards  fixed  at  £20.  Tbe  lease  contained 
this  clause :  . 

"  Further,  it  is  hereby  declared,  that  the  said  Archibald  M'Ra, 
and  bia  foresaids,  shall  have  liberty  to  build  a  dwelUng-house 
and  stone-dikes  upon  the  lands  hereby  set,  and  that  at  the  expiry 
of  tbe  present  lease,  be  or  they  shall  receive  payment  for  the 
same ;  bfit  that  only  on  the  express  condition  that  the  said  dwell- 
ing-house is  built  of  stone  and  lime,  and  slated,  and  that  the 
dikes  are  sufficient  stone-dikes;  and  it  is  declared,  that  fanks  for 
sheep  are  to  be  paid  fur  as  stone-dikes;  which  dwelling-house 
and  dikes  are  to  be  valued  by  persons  mutually  chosen  by  the 
parlies  at  the  expiry  of  this  lease;  and  it  is  declared  that  the 
claim  of  the  said  Archibald  M»Ra,  and  his  foresaids,  for  build- 
ing such  dwelling-house  and  dikes,  is  on  no  account  to  exceed 
»/  *,""  ®^  ^^^  Sterling,  and  that  tbe  said  Alexander  Norman 
Macleod,  and  his  foresaids,  shall  be  liable  to  that  extent  only, 
and  for  no  greater  sum  on  any  account  whatever ;  and  also,  that 
It  shall  be  in  tbe  power  of  the  said  Archibald  M*Ra,  or  bis 
foresaids,  to  build  houses  necessary  for  tbe  accommodatioD  of 
the  shepherds,  which  bouses,  if  they  are  built  of  stone  and  clay, 
and  left  in  good  repair  at  the  expiry  of  this  leaae,  are  to  be 
valued  in  manner  foresaid,  and  to  be  paid  for  by  tbe  said  Alex- 
ander  Norman  Macleod,  and  bis  foresaids,  over  and  above  tbe 
expense  of  tbe  buildings  before  mentioned." 

On  20tb  July  1822,  tbe  pursuer,  as  factor  on  the 
Harris  estate,  granted  a  letter  to  Mr  M'Ra,  agreeing 
that  tbe  latter  should  execute  certain  operations  on 
the  falls  of  tbe  river  Bunavinsindb,  and  that  <*  you 
will  be  allowed  £l2  Sterling  as  meliorations  for  said 
improvement,  at  tbe  expiry  of  your  lease,  provided  the 
salmon  will  surmount  tbe  fall  up  tbe  stream."  After 
tbe  meliorations  were  completed,  a  ranking  and  sale 
was  brought  of  the  estates  of  Harris ;  and  sequestra- 
tion being  awarded,  the  pursuer  on  23d  June  ISSO, 
was  appointed  judicial  factor  thereon.  Tbe  heritable 
debts,  it  was  stated,  greatly  exceeded  tbe  ralne  of  tbe 
estates.  Tbe  defender  having  insisted  on  returning 
£100  from  bis  rent  due  at  Martinmas  18S2,  to  account 
of  bis  claim  for  meliorations,  and  asserted  bis  right  to 
apply  tbe  rent  to  become  due  at  the  following  Whit- 
sunday for  tbe  same  purpose,  tbe  pursuer,  in  order 
to  try  tbe  question,  wbetber  this  claim  of  retention 
was  good  against  tbe  beriuble  creditors,  for  whom 
he  was  factor  in  tbe  ranking  and  sale,  brought  an  ac- 
tion in  April  1833,  for  payment  of  tbe  balance  of  £l00, 
due  at  Martinmas  1832,  and  £220  to  become  doe  at 
Whitsunday  1833.  In  tbe  meantime,  an  extrajudicial 
valuation  of  the  meliorations  had  been  made,  with 
consent  of  parties,  without  prejudice  to  their  rights, 
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from  wbich  it  appeared  thai  the  farm  honse  was  ra- 
ined at  £282»  16.  24.  The  manager's  hoase  and  store- 
room at  £ll7,  5.  9^*  Smearing-hoase,  parks,  dry- 
stone  dikes,  &c.  £92^  11.  11^.,  and  the  operations  on 
the  falls  of  the  rirer  at  £l3,  13s.  In  all,  £506,  6s. 
1 IM.  Thus  exceeding  the  rents  sought  to  be  retain- 
ed hy  £84,  13.  11.  The  record  was  closed  on  6th 
December  1833. 

The  pursuer  jjleaded — I.  As  the  houses  and  dikes 
were  bailt  during  the  possession  of  Mr  Macleod,  the 
claim  for  meliorations  can  only  be  enforced  against 
him  and  his  heirs,  and  the  defender  cannot  foundupon 
the  obligation  in  the  tack,  to  the  effect  of  entitling 
him  to  retain  his  rent  in  a  question  with  creditors  or 
a  singular  saceessor. — II.  The  agreement  entered  into 
by  the  letter  of  1822,  being  founded  on  a  separate 
obligation  from  the  tack,  cannot  affect  creditors  or 
singular  successors* — III.  The  claim  for  meliorations 
cannot  be  made  to  include  any  subjects,  the  erection 
of  which  is  not  expressly  authorised  by  the  tack. 

The  defender  pleaded — I.  The  meliorations  exe- 
cuted by  the  defender,  in  terms  of  the  obligations  re- 
ferred to  in  the  record,  being  all  past  due,  the  defen- 
der is  entitled  to  retain  such  portion  of  the  rents  due 
by  bim  as  will  be  sufficient  to  cover  the  amount  of 
his  claims  for  meliorations.^! I.  The  houses,  dikes, 
and  other  erections  on  the  farm,  for  which  meliora- 
tions are  demanded,  being  built  strictly  in  terms  of 
the  clause  in  the  original  lease  by  Mr  Macleod,  au- 
thorising such  meliorations,  that  clause  is  equally 
effectualagainst  Mr  Macleod  himself,  and  against  all 
parties  deriving  right  from  him. — III.  The  claim  for 
the  sum  stipulated  to  be  allowed  for  breaking  the  falls 
on  the  riyer,  arising  upon  an  obligation  granted  in 
reference  to,  and  intended  to  form  part  of,  the  origi- 
nal lease,  is  in  the  same  situation  with  any  other 
claim  for  meliorations  executed  under  the  original 
contract. 

The  Lord  Ordinary  (Fulierton),  on  27th  Febroary 
1834, 

**  Finds,  tiMt  the  defender  is  entitled  to  rrtentioa  of  thetmoant 
of  the  oieliofscione  tatborised  by  the  elaute  of  his  lease :  Finds, 
that  neither  the  claim  for  the  manager's  bouse  and  store-house* 
nor  for  breaking  the  falls  of  the  river  Bunavinsindb,  fall  under 
that  description.  But,  in  respect  that,  independently  of  those 
two  arrieles,  the  meliorations,  a*  ascertained  by  the  valuators, 
exceed  the  sum  of  reat  noiv  pursued  for,  Sustains  the  defences, 
and  assoibnei  the  .defender  fiom  theeoncInsioM  of  the  libel  r 
Finds  no  cxpensee  doe  to  eithe^party,  and  de^rys. 

**  Ao/e.— The  f^uestioif  .here  is,'^hether  a  tenant's  claim  for 
meliorations,  exigible  un^er  ^is  lease  at  the  expiration  ofbis  pos<. 
session,  is  good  against  a  judicial  factor  in  a  ranking  and  sale  ; 
or,  as  the  averments  on  the  part  of  the  j^ursuer  substantially 
imply,  agminst  heritable  erf  dltors  who  have  entered  into  posses- 
sion in  virtue  of  their  securities  ?  The  question,  In  so  for  as  the 
Lord  Ordinary  knows,  haf  never  been  expressly  decideQ ;  but  it 
is  now  fixed  xhat'a  claim  of  the  same  kind  is  good,  against  a 
singular  successor,  and  the  l4prd  Ordinary  does  not  see  any  good 
grounds  for  applying  a  different  principle  to  the  case  of  a  judicial 
factor  or  heritable  eredifor  entering  into  possession,  and  holding 
that  possession  at  the  expimtioh  of  the  lease. ** 

The  pupsqer  reclaimed,  in.  so  far  as  the  defender 
was  found  entitled  to  detention  'of  melioiations, — and 
tlie  defender,  in  so  far  as  regarded  the*  finding-,  that 
the  manager's  honse  aftd  store-house  did  not  fall 
under  the  .deseriptlon  of  meliorations  authorised  by 
the  daoae  in  the  lease. 


Lord  Balgray»'^Th!iM  is  a  case  of  general  importance,  but  I 
have  a  clear  opinion.  There  are  three  classes  of  persons  who 
may  have  an  interest  in  such  questions,— purchasers,  heritable 
.  creditors,  and  heirs  of  entail.  With  respect  to  purchasers,  there 
is  commonly  a  stipulation  in  the  articles  of  sale,  whether  judicial 
or  by  private  contract,  that  the  current  leases  are  to  be  excepted 
from  the  warrandice.  Therefore,  it  is  the  duty  of  a  purchaser 
to  look  at  the  existing  leases.  It  is  «x  coniraciti  that  he  should 
do  so.  Heritable  creditors  stand  rather  differently,  but  I  think 
the  principles  applicable  to  their  case  are  the  same.  When  a 
person  lends  money  on  the  security  of  an  estate,  he  is  bound  to 
look  at  all  the  leases.  He  is  like  a  purchaser,  but  with  this 
great  difference,  that  he  leaves  the  proprietor  in  full  possession, 
who  is  bound  to  act  for  the  interest  of  the  heritable  creditor  as 
well  as  for  his  own.  The  proprietor  grants  leases,  in  a  manner, 
for  behoof  of  the  heritable  creditors.  If  the  latter  does  not 
-wish  to  allow  this,  he  should  take  possession  himself.  If  the 
proprietor  should  grant  a  collusive  lease,  it  would  be  reducible 
oy  the  heritable  creditor,  but  the  proprietor  is  entitled  to  grant 
a  lease  with  all  proper,  prudent  and  ordinary  clauses.  If  the 
clauses  are  of  this  description,  they  are  binding  on  the  heritable 
creditor,  but  not  otherwise. 

Lord  Prefidca/.-^The  heritable  creditor  might  not  be  able  to 
enter  into  possession,  if  the  interest  be  regularly  paid.  Every 
thing  rational  in  the  administration  of  the  estate  must  be  in  the 
power  of  the  proprietor,  and  binding  on  the  heritable  creditor. 
He  is  entitled  to  call  for  inspection  of  all  the  leases. 

Lord  Maekensk  concurred.  It  is  evident  the  leasee  were 
granted  before  the  heritable  debts  were  contracted; and  that  being 
ao,  I  agree  that  there  is  no  difference  between  an  heritable  cre- 
ditor and  a  purchaser.  But  if  it  had  been  otherwise — if  the  lease 
had  been  disted  subsequently  to  the  heritable  security,— there 
would  have  been  no  longer  any  analogy  in  principle  betweeii 
the  case  and  that  of  a  purchaser.  It  would  have  come  under  a 
different  principle  altogether. 

Dean  of  Faeulijft  for  pursuer— The  securities  were  granted 
subsequeni  to  the  leases. 

Lord  GiUiti, — I  do  not  say  whether  that  is  important  or  not ; 
but  I  do  not  find  the  distinction  pointed  out  in  the  papers.  I 
think  there  is  an  analogy  between  this  case  and  that  of  a  singular 
successor.  A  purchaser  just  pays  so  much  less  of  price,  if  he 
sees  meliorations  stipulated  by  the  leases,  and  an  heritable  cre- 
ditor just  lends  so  much  the  less.  The  principle  is  the  same.  It 
is  a  question  of  value  in  either  case.  Suppose  the  lease  stipulates 
a  rent  of  ^500  a  year,  but  it  appears  that  this  rent  is  given,  be- 
cause the  landlord  is  to  allow  the  tenant  certain  meliorations, 
Does  not  this  just  diminish  the  rental  ?  In  lending,  I  am  bounH 
to  look  at  all  this ;  and  on  seeing  it,  I  just  lend  so  much  the  less. 
The  proprietor  must  have  power  to  act  for  the  heritable  credU 
tor,  unless  he  acts  in  tnalajlde.  If  It  can  be  shown  that  he  does 
this,  the  case  is  different.  If,  on  the  contrary,  the  proprietor 
acts  in  bonajide,  there  is  no  question.  The  interest  of  the  pro- 
prietor and  of  the  heritable  creditor  is  the  same,  if  the  proprie- 
tor acts  properly. 

'The  piirties  haying  both  agreed  in  r^qnesting  the 
Court  to  remit  the  point  %s  to  the  manafferV  honse 
and  Store-room  to  the  Cord  Ordinary,  to eir  Lord- 
ships  . 

^  AdherS  to  the  interlocutor  reclaimed  against  except  as  to  the 
finding  relative  to  the  claim  for  the  manager's  house  and  store- 
house ;  recal  the  said  finding,  and  reqiit  to  the  Lprd  Ordinaiy 
to  hear  partly  further  on  that  point*;  and'find  the  defender  en- 
titled to  the  ezpeiises  of  the  discussion  in  the  Inner- House; 
aifd  remit  to  the  auditer,**^!;.' 

Lord  Ordinary,*  Fulierton.— ^cX.  Dean  of  Faculty  ( Ho^) 
and  Adam  Anderson  ;  Dickson  &  Stewart,  W.S.,  Jgents, — 
AtL  Jameson  and  George  Moir;  H.  Inglis  and  Donald,  W.S., 
Agentt^^ytt  BeU,  Oerk.-^lGJDi.^ 


so 
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I2th  November  1834. 
First  Diviwon,— (  G.  D.) 

No.  18. — DoKald  St£wart,  Pursuer ,  v,  Mas  Anns 

Campbisll,  Defender. 

landlord  and  Tenant-^ Meliorations— Retention  —  Heritable 
Creditor — Found  in  conformity  with  the  above,    (No.  17.) 

This  WM  another  case  at  the  instance  of  Mr  Stew- 
art, as  jadicial  factor  on  the  estate  of  Harris,  against 
a  tenant,  Mrs  Campbell,  similarly  situated  fritn  Mr 
M'Ra.  The  proprietor  of  Harris  had,  in  1770,  granted 
a  lease  of  the  lands  of  S trend,  &c.  for  forty-two  years 
to  the  defender's  aothor,  at  the  yearly  rent  of  £80. 
The  leases  tipulated,  that  the  tenant  should  be  entitled, 
at  the  expiry  of  the  tack,  to  "  reasonable  meliorations'* 
for  a  dwelling-house  and  offices,  to  be  built  on  the 
farm.  Before  this  tack  was  expired,  via.  in  1805,  a 
new  agreement  and  tack  was  entered  into,  letting  the 
lands  to  the  same  tenant  for  thirty  years,  from  and 
after  WhiUnnday  1804,  at  the  veariy  rent  of  £200. 
This  tack  contained  a  clause,  declaring  that  the  tenant 
ahould  be  entitled,  at  the  expiry  of  the  lease,  to 

<*  sttch  reasonable  sum,  by  way  of  meliorationa,  as  may  have 
been  already  laid  out  under  the  former  lease,  or  that  may  be  laid 
out  by  them  during  the  currency  hereof,  in  building  or  repairing 
proper  dwelling-houses  or  office-bouses  on  the  said  lands  and 
others.** 

About  1813,  the  house  and  offices  erected  during 
the  prerions  tack,  were  thoroughly  repaired,  and  their 
present  value  was  said  to  be  £700.  Besides  the  house 
and  offices,  the  tenant  found  it  necessary  to  erect  a 
corn-mill  on  the  farm,  there  being  no  such  mill  on  the 
estate,  and  the  tenants  being  obliged  either  to  grind 
their  corns  by  the  hand-mill  or  quern  of  the  country, 
or  to  send  the  grain  across  the  sea,  to  be  grinded  in 
the  islands  of  Skye  or  Uist.  A  few  years  after  this 
mill  Was  built,  the  proprietor  addressed  a  letter  to 
the  defender  in  these  terms : 

'*  RouDLB,  May  80,  1818. — Madam — I  this  day  receiTed 
.your  missive  letter  regarding  the  mill  you  built  at  Oab,  and  here- 
by signify  my  full  approbation  of  the  sufficient  manner  in  which 
It  is  built.  1  acoordingly  hereby,  by  this  my  missive  letter,  bind 
and  oblige  myself,  my  heirs,  executors,  or  assignees  whatsom- 
ever,  to  pay  back  to  you  the  expense  of  building  said  mill,  say 
JB2dO,  at  the  expiration  of  your  tack  of  the  lands  you  hold  from 
me,  provided  you  uphold  and  deliver  over  to  me  the  said  mill 
in  the  same  good  order  as  it  now  stands  in  (at  the  aforesaid  time). 
I  am,"  &c. 

This  mill  the  defender  rained  at  £250,  and  pleaded 
retention  olT  the  whole  amount  of  meliorations  against 
the  pursuers  claim  for  the  rents  due. 

Tne  Liord  Ordinary  (Fullerton),  on  27th  February 
1834, 

**  Finds,  that  the  defender  is  entitled  to  retention,  to  the  amount 
of  the  meliorations  -specified  .in  the  clause  of  the  lease  1805 : 
Finds,  that  the.claim  for  the  value  of  the  mill  erected  by  the  te- 
nant, does  not  fall  under  that  description  ;  'but,  in  respect  the 
amount  of  the  other  meliorations  claimed  by  the  tenant  is  not 
admitted  by  the  pursuer,  appoints  the  case  to  be  called,  that 
parties  maybe  beard  on  the  mode  of  ascertaining  the  amount.*' 

The  pursuer  reclaimed,  but  the  Court  adhered. 

Lord  Ordinary,  Fullerton. — Act,  Deanof  Faculty  (Hope) and 
Adam  Anderson;  Dickson  and  Stewart,  W.S.,  Agenii. — Alt, 
Rutherfurd  and  Geoige  Moir;  John  Amott,  W.S.,  Agent* — 
Mr  BeU,  CUrk — [G.D.] 


^2th  November  1834. 

First  Division. — (G.  D.) 

No.  19- — Henry  Wood,  Pursuer^  v,  Charles 

M*Caul  anu  Others,  Defenders. 

Res  Judicata — Suspension — Heidf  thai  intertocutore  in  the  Biii' 
Chamber t  refuting Jlrst  a  sutpensionf  and  then  a  euepcnMion  and 
liberation,  do  not  form  res  judicata  to  bar  a  reduction  of  the  dr^ 
cree  on  which  the  diligence  proceeded. 

Title  to  Punue — Society — Process^i^n  action  being  brought  ai 
the  initanee  of  the  pretet  and  treoiurer  of  a  buHding  totiety^ 
agaimt  one  of  the  memben^  for  rent  and  lent  money ;  and  an  im- 
teriacutor,  allowing  an  amendment  of  the  libel  ftisting  the  other 
members  nominatim^  to  be  lodged  on  payment  of  10*.  of  ex- 
penseif  having  become  final;  and  payment  of  the  I0«.  being  ae- 
cepied,  although  the  interlocutor  euUaining  the  amendment  was 
reclaimed  againet-^Seld  that  the  proceeding*  are  not  objection^ 
able  on  the  ground  ^change  of  instance,  or  defect  in  the  title  to 
pursue. 

Process— Decree  by  Default — Extract — It  is  competent,  \tt.  To 
pronounce  decree  by  default,  without  cloeing  a  record  /  2d,  To 
decern  for  the  expense  of  extnsct,  after  a  decree  in  terms  of  the 
libel,  with  expenses,  has  become  final  f  Sd,  To  extract  a  decree  for 

Wpart  only  of  the  sum  decerned  for. 
itnesfl — Admissibiiity^Proof — L  A  book  kept  by  a  witness 
may  be  exhibited  to  him  to  refresh  his  memory  f  and  a  book  kept 
by  a  party  may  be  produced  by  him  in  roodum  probationis, 
although  the  books  have  all  alofig  been  in  the  possession  of  the 
parly,  and  were  not  produced  brfore  the  record  was  dosed.^^JL 
An  indimdual,  who  had  been  a  member  of  a  society,  and  attended 
meetings  where  the  sul^ct  of  an  action  at  the  sociely*s  instance 
WM  discussed,  but  who  was  not  now  a  member,  held  an  admissible 
witness /or  ihe  society  t  but  individuals,  though  no  longer  mem" 
bers,  whose  names  were  used  as  pursuers  in  the  action,  held  n<tt 
admisiiide, — ///.  A  person  who  deponed  that  he  had  no  iil^will 
against  the  defender  in  an  action,  or  his  wife,  but  who  had  been 
convicted  of  assaulting  the  wife  a  few  days  before  he  was  cited^ 
and  who  could  not  swear  but  that  he  might  have  threatened  the 
defender^  li/e  when  in  drink — Held  not  an  admissible  witness 
for  the  pursuers. 

The  pnraner  wai  a  member  of  a  tociety,  called  The 
Edinburgh  Speculative  Building  Society,  from  whom 
he,  on  22d  November  1827,  obtained  a  loanof£lO. 
Thereafter,  he  became  tenant  of  a  thop  belonging  to 
the  society,  at  the  yearly  rent  of  £9,  of  which  he  paid 
£2  to  account.  On  4th  July  1829,  a  summons  was 
brought  before  the  Magistrates  of  Edinburgh  against 
the  pursuer,  for  £l7,  as  the  balance  of  rent  and  bor- 
rowed money  due  by  him,  at  the  instance  of  *^  Charles 
M^Canl,  residing  at  the  High  School  Yards,  Edin- 
burgh, preses,  and  Mark  M*GIaughlan,  broker,  St 
Mary's  Wynd,  Edinburgh,  treasurer  of  the  Edinburgh 
Speculative  Building  Society."  The  pursuer  objected 
to  the  title  to  pursue :  whereupon  leave  was  craved  to 
amend  the  libel,  and  granted  on  6th  November  1'829. 
An  amendment  was  lodged,  sisting  the  other  members 
of  the  society  nofmnaiim^  as  parties  to  the  suit«  and 
allowed  to  be  reoeived,  on  consignation  of  10s.  of  pre- 
vious expenses.  The  pursuer  reclaimed  on  10th  De- 
cember 1829,  but  the  Bailies,  in  respect  th6  interl6- 
cutor  of  6th  November,  allowing  the  amendment  had 
become  final,  refused  the  petition.  The  pursuer  hav- 
ing then  &iled  to  lodge  defences  on  the  merits,  the 
Bailies,  on  22d  January  1830,  *'  in  respect  thereof, 
decern  in  terms  of  the  libeH  ^il'b  expenses.*'  The 
pursuer's  solicitor,  on  23d  January  1830,  panted  a 
receipt  for  the  10s.  of  consigned  expenses  paid  to  him. 
An  arrangement  was  then  entered  into,  by  which  the 
pursuer  agreed  to  grant  a  bill  for  the  sums  decerned 
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for,  and  for  ceirtaln  arrears  of  contributions  due  by 
him  to  the  society.  A  bill  was  accordingly  granted 
for  £32t  6.  1.,  bnt  this  sum,  the  defenders  allied,  did 
not  include  the  £7  of  rent,  the  bill  having  been  sent 
to  them  by  the  pursuer,  accompanied  by  a  note,  in 
which  (contrary  to  agreement)  said  sum  of  £7  was 
not  included.  The  defenders  then,  on  5th  Febru« 
ftry, — under  the  impression  that  the  record  ought  to 
hare  been  closed  before  decree  was  pronounced  against 
the  porsuer, — presented  a  reclaiming  petition  against 
the  interlocutor  of  22d  January,  stating,  that  the  pur- 
suer had  granted  his  bill  for  the  whole  debt,  except 
the  £7»  and  praying  that  the  Bailies  would  recal  their 
former  interlocutor,  close  the  record,  and  then  decern 
for  the  £7  and  expenses.  The  Bailies,  on  16th  April 
1830, 

**  Id  respect  that  fkilare  tb  lodge  defences,  or  additional  de- 
fences, warrants  a  decree  in  absence,  which  does  not  require  a 
closed  record,  refuse  the  prayer  of  the  petition,  and  adbere  to 
the  interlocutor  of  22d  January.** 

And  on  the  21st  of  May  1830,  they  farther  de- 
cerned for  the  expense  of  extract,  as  the  same  might 
be  ascertained. 

The  defender  extracted  the  decree,  which,  in  the 
precept,  was  restricted  to  said  £7,  and  £2,  1.  9.  as  the 
does  of  extract,  and  charged  the  pursuer,  who  pre- 
sented a  suspension,  which,  on  ^4th  June  1830,  was 
refused,  without  answers.  The  pursuer  was  then 
incarcerated,  and  the  aliment  awarded  to  him  was 
recalled,  in  respect  he  refused  to  grant  a  disposition 
omnium  honor  am.  The  pursuer  then  presented  a  bill 
of  suspension  and  liberation^  and  offering  consigna- 
tion ;  but  the  bill  was  refused,  with  expenses.  An- 
other bill  was  refused  as  incompetent,  and  an  appli- 
cation for  liberation  on  a  sick  bill  was  dismissed  by 
the  Magistrates ;  bnt  a  second  application  being  pre- 
sented to  the  Magistrates  on  the  same  grounds,  the 
defenders  consented  to  the  pursuer's  liberation.  The 
pursuer  then  brought  a  reduction  of  the  decree  of  the 
Magistrates. 

The  pursuer  pleaded.-^h  It  is  incompetent,  by  an 
amendment  of  the  libel,  to  chanffe  the  instance,  at 
which  a  summons  has  been  raised,  served  on  the  de- 
fender, and  called  in  Court,  or  to  introduce  into  the 
action  other  pursuers  than  those  by  whom  it  was 
raided,  served  and  called.— II.  Unincorporated  so- 
cieties are  not  entitled  to  sue  by  their  preses  or  trea- 
surer, for  debts  alleged  to  be  due  to  the  society.  The 
libel  was  therefore  originally  null.— III.  The  Magis- 
trates were  bound,  under  the  Act  of  Sederunt,  to 
dispose  of  the  pursuer's  preliminary  defences,  either 
by  repelling  or  sustaining  them,  before  any  farther 
procedure* — ^IV.  The  Magistrates*  judgment,  refusing 
as  too  late  the  pursuer's  petition  against  their  inter- 
locutor holding  the  libel  as  amended,  was  erroneous, 
seeing  that  that  petition  was  presented  within  the 
reclaiming  days  from  the  date  of  that  interlocutor.-— 
V.  It  was  irregular  and  illegal  for  the  Magistrates 
ex  propria  moiu,  to  decern  for  the  expense  of  extract 
long  after  Che  previous  interlocutor  had  become  final. 
— VI.  The  charge  for  extract  is  unjust  and  exorbi- 
tant,— Act  of  S^erunt,  16th  March  1748;  Knox  v. 
Craig  and  Co.  27th  June  1829;  Lade  v.  Colquhoun, 
6th  February  .1830. — VII.  The  precept  is  not  war- 


ranted by  any  interlocutor  or  decree  pronounced 
in  the  process* — VIII.  The  bill  granted  by  the  pur- 
suer on  2d  February  1830,  being  confessedly  granted 
for  the  settlement  of  all  the  claims  of  the  parties,  and, 
inier  aliOf  of  those  iri  this  process,  it  was  incompetent 
and  illeg^  for  the  defenders  subsequently  to  recur  to 
the  action^  and  put  in  force  any  decree  obtained  in  it, 
and  still  more  so,  to  get  a  precept  framed,  which  was 
not  authorised  by  any  previous  decree. 

The  defenders  pleaded — I.  The  defenders  were  en- 
titled to  amend  their  libel  as  they  did,  and  the  pur- 
suer, by  accepting  of  the  modined  expenses  found 
due  to  him,  in  respect  of  that  amendment,  homolo- 
gated that  proceeding,  and  is  now  hwred  personali 
exceptione  from  founding  on  the  pretended  incompe^ 
tency  of  the  amendment,^ Act  of  Sederunt,  chap  2.  § 
3. — II.  The  pursuer  having  failed  to  state  special 
defences  upon  the  merits  as  ordered,  the  Court  was 
right  in  decerning  against  him, — Leslie  v.  Eadie,  1st 
March  1828. — III.  The  point  in  relation  to  the  ex- 
pense of  the  dues  of  extract  not  having  been  pre- 
vioosly  disposed  of,  the  Bailies  did  right  in  decerning 
for  the  same.— IV.  A  party  holding  a  decree  in  his 
favour,  is  entitled  to  have  the  same,  either  in  whole 
or  in  part,  extracted.^V.  The  point  as  to  whether 
and  what  value  was  given  for  the  promissory-note, 
which  was  granted  by  the  pursuer  to  the  president  of 
the  Speculative  Building  Society,  can  be  competently 
instructed  only  by  the  writ  or  oath  of  the  payees. — 
VI.  The  three  bills  of  suspension,  which  were  pre- 
sented by  the  pursuer,  complaining  of  the  decree  no^ 
challenged,  having  been  refused,  and  the  interlocutors 
refusing  them,  having  been  allowed  to  become  final, 
and  not  being  now  brought  under  challenge,  these  in- 
terlocutors form  res  Judicata  in  the  defenders'  favour, 
in  regard  to  the  pleas  now  attempted  to  be  maintained 
against  them  by  the  pursuer,  and  if  any  of  these  pleas 
were  not  pleaded  in  the  bills  of  suspension,  they  were 
then  competent  and  omitted,  and  cannot  now  be  re- 
ceived or  sustained. 

The  Lord  Ordinary  (Moncreiff),  on   I4th  May 
1833» 

<*  Finds,  that  the  varioas  judgments  refusing  bills  df  raspensioa 
do  not  constitute  ret  Judicata  to  bar  the  present  aeriou,  and  repels 
the  plea  of  ret  judicata  accordingly ;  but,  on  the  merits.  Sustains 
the  defences,  assoilzies  the  defenders,  and  decerns  :  Finds  ex- 
lenses  due,  &e. 

**  /Vote.— The  interlocutors  in  the  suspension,  especially  those 
refusing  liberation,  though  not  forming  ret  judicata  to  bar  re- 
duction, are  very  important  in  the  Lord  Ordinary's  opinion  as 
authorities.  For  if  the  Court  had  thought  the  proceedings  al- 
together null,  they  would  certainly  not  have  allowed  the  pursuer 
to  lie  in  jail  till  a  reduction  should  be  discussed.  On  the  merits, 
the  Lord  Ordinary  thinks  that  the  question  aa  to  the  regularity 
of  the  proceedings  might  be  originally  somewhat  doubtful.  He 
18  inclined  to  think,  however,  that  they  involve  no  nullity.  It 
will  be  observed  that  this  is  a  question  among  the  members  of 
the  society  themselves.  The  action  was  not  against  a  third  party 
unconnected  with  it,  which  is  the  case  in  which  the  diiBculties 
raised  in  the  House  of  Lords  as  to  the  title  of  the  office-bearers, 
or  the  6rm  of  a  private  society,  occurred.  According  to  the  case 
twice  decided  by  the  Second  Division  of  the  Court,  Wilton, 
&c  p.  Kippen,  &c.,  June  23,  1821,  and  February  8,  18S2,  the 
action  would  not  be  incompetent  as  between  the  partners  of  the 
society,  in  its  original  form ;  upon  this  principle,  as  1t  should 
seem,  that  the  partners  had  bound  themselves  by  contmct  to  pay 
to  these  office-bearers.    But,  perhaps,  some  o£the  latter  decisions 
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may  be  thougfit  to  faaT«  altered  thin,  or  at  least  rendered  it  doubt- 
ful. Supposing  it  to  be  so,  the  two  parties  in  whose  names  the 
tction  was  brought  were  entitled  to  sue  for  their  own  interest, 
even  if  the  other  aoembers  had  refused  to  concur  with  them. 
And  the  objection  then  comes  to  be»  not  so  much  to  the  title  of 
the  pursuers  to  insist,  as  an  ol^ection  that  all  the  parties  in- 
terested were  not  made  parties  to  the  suit.  But,  without  dis- 
missing the  action,  they  might  have  been  called ;  and  if  those 
other  parties  chose  to  ttti  themieives,  it  does  not  appear  that  there 
was  any  incompetency  in  allowing  them  to  du  so.  On  this 
ground,  therefore,  the  Lord  Ordinary  thinks,  that  in  a  matter  of 
this  peculiar  kind,  prosecuted  in  an  inferior  court,  it  cannot  be 
considered  as  a  change  of  the  instance,  that  when  a  member  of 
the  society  refuses  to  answer  to  the  office-bearers,  because  all  the 
members  of  the  society  were  not  in  Court,  these  members  were 
allowed  to  sist  themselves ;  and  insist  along  with  the  individuals 
who  bad  raised  the  action.  At  the  same  time,  the  Lord  Ordinary 
does  not  think  it  immaterial  that  the  pursuer  first  acquiesced  in 
the  interlocutor  by  which  an  amendment  was  allowed  to  be  given 
in  to  this  effect — then  by  his  agent  accepting  payment  of  the 
lOs.  consigned  when  the  amendment  was  finally  sustained— and, 
at  last,  entered  into  a  negotiation,  by  which  he  granted  a  bill  for 
J6d2  (though  clearly  not  including  the  whole  debt),  and  this  after 
having  denied  on  the  record  that  he  owed  anything  to  the  society. 
The  Lord  Ordinary  does  not  say  that  if  there  was  a  dear  nullity 
in  the  proceedings,  these  things  would  bar  the  complainer  from 
complaining  by  reduction.  But  be  thinks  that  they  afford  very 
strong  grounds  for  not  opening  up  such  proceedings  upon  doubt- 
ful questions  of  mere  form,  wnere  there  is  scarcely  an  attempt 
to  sUte  any  case  at  all  on  the  merits.  By  the  note  in  process, 
holograph  of  the  pursuer,  it  is  made  quite  certain  that  the  sum 
ofjC7  of  rent  was  not  included  in  the  bill  fur  £^2;  and  the 
Lord  Ordinary  has  no  doubt  that  the  parties,  having  a  decree  for 
Jtl7,  were  entitled  to  obtain  an  extracted  decree  for  the  £7  not 
settled,  and  also  to  obtain  decree  for  the  expenses  of  extract. 
It  is  stated  that  this  is  the  ninth  process  in  which  the  pursuer 
has  involved  the  defenders  about  this  sum  of  £7,  manifestly  still 
A  just  debt ;  and  it  is  insisted  in  after  the  defenders  had  liberated 
him  from  jail,  and  so  far  abandoned  their  diligence,  and  when 
even  the  bill  for  £S2  stands  dishonoured,  without  any  chance  of 
payment.  The  summons  contains  a  conelusioD  for  damages, 
which  seems  to  be  the  object  of  the  action.** 

The  porsiter  reclaimed ;  and  the  Coart,  on   I5th 
November  1833, 

*'  Having  advised  this  reclaiming  note,  and  heard  the  counsel 
for  the  parties,  before  answer,  allow  the  defenders  a  proof,  that 
|he  rent  in  the  iecree  sought  to.be  reduced  made  no-  port  of  the 
alleged  state  prepared  when  the  bill  for  jC32,  6.  1.  was  granted, 
and  the  pursuer  a  conjunct  probation  ;  and  grant  warrant  for  let- 
ters of  incident  diligence  at  both  partya'  instance,  ligainst  wit- 
nesses and  havers,  and  grant  eommisston  to  Mr  George  Pattoa 
to  tske  tbeir  dqx>sitions.** 

'  In  the  course  of  the  proof,  a  witness,  Robert  Whig- 
ham,  deponed  in  inilialibus^ 

**  That  he  .fdade  up  the  books  of  the  Speculative  Building 
Society  for  some  years  previoua  to  1830:  ThatJn  the  course  of. 
that  time  be  made  up  a  state  of  the  weekly  contributions  of  the 
members,  and,  among  others,  of  Mr  Wood,  the  pursuer*  And 
a  book  being  produced  by  the  defenders,  with  a  view  of  being 
aubmitted  to  the  witn^s^  alteged  to  contain  the  said'  state  so 
made  out  by  the  deponent,  tbe  counsel  for  the  pursues  objected, 
That  the  said  book  was  all  along  in  the  possession  of  tbe  de- 
fenders, and  so  cannot  be  produced  or  foundecT  on  in  'process. . 
Answered  for  the  defender,  That  a  reference  to  this  book  is 
necessary  to  render  Intelligible  the  witness's  testimony ;  and  it 
is  also  competent,  inasmuch  as  a  copy  of  the  entry  in  the  book 
which  is  proposed  to  be  shown  to  the  witness,  forms  already 
part  of  the  recofd,  and  has  been  founded  on  by  the  defenders. 
The -commissioner  allows  the  book  to  be  exhibited-  to  the  wit.- ' 
ness,  with*  a  view  to  refresh  his  memory  as  to  the  slate  in  qi^s- 
tioD  ;  from  which  deliverance  the  pursuer  appeals  to  the  Court.** 

A  witness,  George  Beglev,  deponed  in  initialibusy 
that  he  was  an  origfnal  member  of  the  societjr : 


**  That  he  was  occasionally  out  of  it,  and  he  is  not  now  a 
member;  the  last  transfer  bj  him  being  dated  19tb  November 
last,  and,  to  the  best  of  the  deponenrs  belief,  he  laat  joined 
the  society  aa  a  member  on  the  ^d  February  1829 ;  but  if  de- 
ponent saw  his  books,  he  could  speak  with  certainty.  De- 
pones, That  he  has  never  perused  any  of  the  pleadings  in  this 
cause,  nor  heard  any  of  them  read :  That  the  deponent  has  fre* 
quently  attended  meetings  of  the  society  where  the  sulgect  of 
Wood's  debt  was  discussed,  and  that  siuct  tb«  action  was 
brought  :** 

That  he  did  not  consider  himself  responsible  for  the 
debts  of  the  society,  and  had  given  no  directions  for 
the  conduct  of  the  suit :  That  he  sold  hii  shares  to 
one  of  the  defenders,  after  hearing  that  there  was  to 
be  a  proof;  hot  that  no  reasons  were  assigned  for  the 
purchaae. 

*'  Hereupon  the  counsel  for  the  pursuer  objected  to  the  wit- 
ness, that  he  was  inadmissible,  in  respect  of  bis  interest,  of  his 
having  been  a  member  of  the  society,  who  are  defenders  during 
the  currency  of  the  action,  and  in  respect  of  his  having  as  such 
deliberated  with  the  other  members  relative  to  the  subjects  at 
issUe,  and  otherwise  interfered  as  a  party  having  an  interest  in 
the  issue.** 

'*  Answered,  on  the  part  of  the  defenders,  that  the  objection 
above  stated,  resolves  itself  into  the  two  legal  points  of  in- 
terest, and  partial  counsel.  Now,  the  witness  has  no  interest, 
as  he  is  not  a  defender  nor  a  part^  in  the  cause.  He  has  now 
sold  his  share  in  the  society,  and  can  derive  no  beiiefit 
from  the  action,  nor  be  subjected  in  any  share  of  the  ex* 
penses  of  process.  But  although  it  might  be  alleged  he  could 
still  be  subjected  in  a  share  of  the  expenses,  this  must  be  dona 
by  a  subsequent  action,  as  decree  under  the  present  summons 
cannot  touch  the  witness.  His  Interest,  therefore,  supposing 
him  to  have  an  interest,  is  remote,  uncertain,  and  contingent, 
and  therefore  is  not  such  aa  to  give  a  bias  to  his  testimony.  At 
to  partial  counsel,  on  the  other  hand,  all  that  the  witness  baa 
stated  in  bis  initial  examination,  shows  that»  in  law,  this  objec- 
tion of  partial  counsel  cannot  apply.'* 

The  commissioner  repelled  the'objeetion. 

Thereafter,  the  counsel  for  the  defenders  tendered 
to  the  commissioner,  in  modum  vrobationis,  a  book 
stated  to  be  **  The  New  Speculating  Society  Book ;" 
also  a  document  entitled,  "  List  of  Arrears  of  Mem* 
bers  ;*  and  a  document  entitled,  **  Amonnt  of  Arrears 
of  Rent  received  by  M.  Garvey ;"  and  further,  a  do* 
cument  entitled,  "  Excerpt  from  a  Book  of  the  £kiin- 
burgh  l^peenlative  Society."— 'The  counsel  for  the 
pursuer  objected  to  the  production,  on  the  ground 
that  the  documents  had  been  aN  along  in  the  hands 
of  the  defenders,  and  had  not  been  produced  while  the 
record -remained  open. — The  commissioner  sustained 
the  objection ;  aglimst  which  delivefance  the  o6unsel 
for  the  defenders  appealed*  to -the  Court. 

Two  witnesses  for  the  defenders,  .^ohn  M'Lanchlao 
and  James*' M^Kenzie,  depone^  in.  iniiigiibuSf'  %hht  they 
had  been  hiembera  of  the  society^  the  ctee  till  within 
two  years  ago,  and  the  other  till  within  a  fortnighC  dr 
«hree  weeke  ago,  and  they  were  both  ^as  yre^  as  the 
brother  of  M^auchlan)  admitted  to  oe  pursuers  in 
the  action,  although  M'Lauchlan  stated  that  he  did 
not  know  he  was  a  pursuer.  A  lett9r  was  produced 
by  the  defenders,  relieving  these  witnesses  from  all 
responslbilitv  for  the  expenses  of  the  aetidn,,  for 
which  the  witnesses  stated  they  did  ilot  consider  them- 
selves liable. 

'The  admissibility  of  these  witnesses  w^as  objected 
to,  and  the  odtaimlsaioner  sustained  the  objections ; 
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againtt  which  deliTeranee  the  defenders'  couneel  ap- 
pealed to  the  Coart. 

Another  witness  for  the  defender,  John  0*Hara,  . 
depdned  in  initialiSuSy  that  fie  ha()  no  ill-wili  against 
the  pdntaer  oi*  his.  wife,'  bat  admitted'  hariog  been 
taken  to  the  police-office  for  an  assault  on  the  defen- 
der's wife,  aboot  eight  or  ten  dajrs  before  he  was  cited 
as  a  witness,  and  a  certified,  copy  of  his  cen Fiction 
(sentencing  htm  to  find  caution  for  his  good  beha- 
viour, and  to  pay  Is.  7d.  of  expenses)  was  produced. 
He  could  not  swear  whether  he  had  or  bad.nQt  threat- 
ened to  take  tlie  pursuer's  life,  but  stated,  that  he 
must  have  been  in  drink,  if  he  did. 

The  counsel  for  the  pursuer  objected  to  the  admis- 
sibility of'thts  witness,  on  the  ground  of  malice.  The 
commissioner  repelled  the  objection;  against  which 
delirerance  an  appeal  was  taken. 

An  interim  report  of  the  commission  and  diligence 
liaving  been  lodged,  the  Court,  on  11  th  February 
1834,  pronounced  the  following  interlocutor: 

"  Repel  the  whole  objections  stated  by  tbe  pnrsoer  on' the 
exanMnatioQ  of  Biobert  Wbigham,  and  allow  the  book  referred 
to  in  his  examination  to  be  exhibited  to  the  witness,  and  ordain 
tbe  deposition  of  the  said  Robert  Wbigham,  so  far  as  sealed  up, 
to  be  opened  np:  Repel- tbe  objections  stated  by  the  pursuer  to 
tbe  admueibility  of  George  Begley,  and  allow  the  witness  to  be 
ezamitoed :  Bepd  the  objections  stated  by  the  pursuer  to  pro- 
duction of  tbe  book  stated  to  be  '  The  New  Speculating  Society 
Book  ;*  tbe  document  entitled,  *  List  of  Arrears  of  Members,*  the 
one  entitled.  *  Amount  of  Arrears  of  Rent  received  by  Mr  Gar- 
vey,*  and  the  other  entitled, '  Excerpt  from  a  Book  of  the  Edin- 
burgh Speculative  Society:  Allow  these  several  writs  to  be  pro- 
duced before  the  commissioner  in  madam  probatufnis ;  and  sua* 
tain. the  objections  to  the' admissibility  of  John  M'LftUcblan 
and  John  0*Hara  and  James  M'Kensi^ ;  and,  ^WMtt  tdirat  super- 
sede this  case  until  tbe  proof  is  completed." 

The  proof  having  been  completed  and  reported,  the 
Court  were  of  opinion  that  it  was  proved  that  the 
£7  of  rent  was  not  included  in  the  bill',  and  they  ad^ 
hered  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Ordinaiy,  Moncreiff. — jIcL  James  Anderson;  Daniel 
Christie,  S.S.C.,  Jgeni^-^AU.  Dean  of  Faculty  (Hope)  and 
Grant;  R.   Kennedy,   W.S.,  ^gm/.— Mr   Rolland,   OrrXr.^ 


I2th  Naoember  1834. 


.  Second  Division.— (W.  H/ D.) 

No.  20--:— The  Faculty  of  Phtsicians  and  Sur- 
OBOKS  OF  GiiASOOw,  Suspendtrs  and  Defender s^  v, 
Thk  University  of  Glasgow  and  Others,  IZe- 

gpondents  and  Pursuers. 

Ezcllisire  Privilege — Corporation — Held  that  the  'Faculty  ofPhyJ 
tician*  and  Surgeom  of  Glasgow  have,  by  virtue  of  their  Charter 
Jrom  Jeemet  VL,  in  1599,  a$  raliJUd  by  Actt  of  Parliament,  and 
enjoyed  by  them,  a  right  to  prevent  any  jtertomfrom  practiting  tit  r- 
gery  or  pharmacy  in  Giasgow,  until  they  have  tubmitted  to  be  et- 
ammed  by  the  Faadty,  and  been  approved  and  licented  to  practise 
by  them  /  and  that  4he  University  ^  Glasgow  is  not  entitled  to  grant 
licenses  to  practise  surgery  trithin  the  bounds  specijied  in  the  said 
charter  of  the  Faculty. 

Richard  Millar  of  Wellhouse,  doctor  of  medicine, 
president  of  the  Faculty  of  Physicians  and  Surgeons 
in  Glasgow,  and  Duncan  Blair,  surgeon  of  Glasgow, 
their  visitor,  for  themselves,  and  in  name  of  the  Fa- 
culty, presented  a  bill  of  suspension  and  interdict 
against  John  McMillan,  surgeon  in  Bridgetpn,  Wil- 
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liam  Marshall,  surgeon  in  Cambuslang,  and  ojthers, — 
narralingy  That  James  VI.  issued  a  Letier  of  Gift  and 
Commission,  under  the« Privy  Seal  of  the  Kingdom  of 
*  Scptlajid,  date4  the  penntt  day^of  November  159i^,.  of 
the  following  tenor : 

"  James,  be  tbe  grace  of  God,  King  of  Scottia,  to  all  Pro- 
voatia,  Bailliea  of  Burrowia,  Scberiffn,  Stewartisf  Baillies  of 
Regalitiea,  atid  ocherts,  mitiisteris  of  Justice  witliin  tbe  boandia 
following,  and  their  deputes,  and  all'  and*  suridrie  otheHfr  our 
Leidges  and  Subjectis  whom  it  effeirs,  qiibas  knawledge  thir  our 
letteris  ftal  cume,  Greiting,  Wn  ye  us,  with  advise  oi  oure 
counsel],  under6.tiuiding  tbe  grit  abuses  quhilk  he's  bene  coroited 
in  time  bjrgane,  and  cit  dayiie  contiheuts  be  ignorant,  unskiliit 
and  unlearnit  personis,  quba,  under  tbe  collour  of  cbinirgeans, 
abasis  tbe  people  to  thair  plesuir,  passing  ewa^  but  tryel  or 
•punishment,  and  tbairby  destroyis  infinite  number  of  our  sub- 
jects, quhairwith  na  ordour  hes  'bene'  tane  in  tyme  bigane, 
apecially  within  oure  burgh  and  baronie  of  Glasgow,  Renfrew 
Duitibartane,  and  oure  sberiffdomes  of  Clidsdale,  Renfrew, 
Lanerk,*  Kyll,  Carrick,  Air  and  Cuyiinghame ; .  For  avoiding  of 
sik  inconreoientis,  and  for  gude  ordoure  to  be  tane  in  tyme 
euming,  to  bare  maid,  constitut  and  ordanit,  and  be  tbe  tenoure 
of  thir  oure  letteris,  tnakis,  constitutis,  and  ordainia  Maistes 
Peter  Low,  oure  chirprgiane,  and  chief  chirurginne  to  oure  dear- 
est son  the  Prince,  with  the  assistance  of  Maistcr  Robert  Ha- 
milton, Professoure  of  roedecine,  and  thair  successoures,  indweU 
leris  of  pur  citie  of  Glasgow,  Gey  and  and  Gkantano  to  tbamo 
and  thair  successouris,  full  power  to  call,  summond,  and  convene 
before  thapie,  within  the  said  burgh  of  Glasgow,'  or  any  otheris 
of  ouir  said  burrows  or  publict  places  of  tbe  fulreaid  boundls,  all 
personia  professing  or  using  the  said  art  of  chirurgie,  to  extHiiitiB 
thame  upon  thair  literature,  knawledge  and  practize,  gif  they  be 
fund  wordie,  to  admit,  allow,  and  approve  thame,  give  thame 
testimonial  according  to  .the  airt  and  knawledge  that  they  sal  be 
fund  wordie  to  exercise  thaireftir,  resave  thair  aitbis,  and  autho- 
rize thame  aa  accordis,  and  to  discharge  thame  to  use  onie  farder 
nor  they  have  knawlerig  passing  their  capacity,  laists  our  sub* 
jectis  be  abusit;  and  that  every  ane  citat  report  testimonial  of 
the  minister  and  elders,  or  magistratis  of  tbe  parocbin  wbair  they 
dwell,  of  thair  life,  and  conversatione,  and  in  case  they  be  ron- 
tumax,  being  lauchfullie  citat,  everie  ane  to  be  unlawit  in  tbe 
aoume  of  fortie  punds,  loiies  guoties,  half  ,to.the  Judges,,  other 
half  to  be  disponit  at  the^  visitonres  plesure,  and  for  payment 
thairof,  the  said  Mr  Peter  ^nd  Mr  Robert,  or  visitoures,  to 
have  oure  other  letteris  of  homing,  on  the  partie  or  magistriates 
wbair  the  contemptuous  person  dwellis,  chargeing  thame  to  poind 
thairfor  within  twentie-four  bouris,  under  the  pain  of  homing* 
and  the  partie  npt  baveand  geir  poindable,  the  roagistratea,  undejr 
the  same  pain,  .to  incarcerate  thame,  quhill  cautioun  responull 
be  fund,  that  the  contumax  p#rsone  shall  compeir  at  sick  day 
and  place  as  tbe  saidis  visitouris  sail  appoint,  gevand" trial  of  their 
qualifications :  .Ntxt,  That  the  saidis  visitouri^  sail  visit  every 
■burt,  murtherit,  poisonit,  or  onie  otb^r  persoun  tane  awa  es^ 
traordinarly,  and  to  report  to  the  magistratis  of  tbe  fact  as  it  is-: 
Thirdlie,  That  it  sail  be  leisum  to  the  saidis  visitouris,  with  the 
advice  of  thail*  bretberen,  to  make  statutis  for  the  common  well 
of  oure  subjeptis,  anent  the  saidis  airiis,  and  using  thairof  faith- 
fullie,  and  tbe  braikefis  •thairof  to  be  punishit  and  unlawit  be 
the  yisitouris  according  to  thair  fait :  Fordlie,  Jt  sal  not  be  leisum 
to  onie  manner  of  persooia  within  the  foresaidia  boundis  to  ex- 
ercise medicine  without  ane  testimonjjd  of  ane  famous  univer- 
sitie  quhair  medicine  is  taught,  or«t  the  leave  of  oure  and  oure 
dearest  spouse  chief  medicinaris,  and  in  case  they  failzie,  it  sail 
be  leisum  to  the  saidis  visitouris  to  challenge,  perseu  and  inhibit 
thame  throw  useing  and  exercing  of  tbe  said  airt  of  medicine, 
under  the  pain  of  fortie  punda,  to  be  distributed,  half  to  tbe 
judges,  half  to  the  pure,  toties  guoties,  they  be  fund  useing  and 
exercising  of  the  same,  ay  and  qubill  they  bring  sufficient  testi- 
monial as  said  is :  Fyfthlie,  That  na  manir  of  personis  sell  onie 
droggis  within  the  citie  of  Glasgow,  except  the  sam  be  sichtit 
be  the  saidis  visitouris,  and  be  William  Spang,  apotbecar,  under 
the  pane  of  confiscatioone  of  tbe  droggis :  SexiUe^  That  nane 
aell  rattoun  poiaon,  aaeirick,  or  aublemate,  ander  tlie  pane  of  ane 
hundred  merkis,  except  onlie  the  apothecaries  who  sail  be  bound 
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to  take  cantioun  of  the  byaris,  for  coast,  scaitb,  and  damage : 
Sevenllie,  That  the  Baidis  yisifouris,  with  tbair  bretheren  and 
auccesaouria,  sail  convene  every  first  Mononday  of  ilk  monetb 
at  some  convenient  place,  to  vihite  and  give  counsill  to  pure 
disasit  folks  gratis:  And  last  of  ali^  Gevand'and  Grantand  to 
tbe  saidis  visitouris,  indwellers  of  Glasgow,  professourU  of  tbe 
aaidis  airtis,  and  tbair  bretheren,  present  and  to  cume,  immuitite 
and  exemption  from  all  wappin  shawings,  raidis,  oiatis,  beiring 
of  armour,  watching,  wairdingr  atenting  taxationis,  passing  on 
assizes,  inquestia,  justice  courtis,  scberriff  or  burrow  courtis,  in 
actions  criminal  or  civi)«  notwithstanding  of  oore  actis,  lawis, 
and  constitutionis  tbairof,  except  in  giving  their  counsill  in 
materis  appertaining  to  the  saidis  airtis :  obdainino  you,  all  the 
foresaidis  provestisj  baillies  of  burrowis,  aheriffis,  stewartis, 
baillies  of  regalities,  and  otheris  ministeris  of  justice,  within  the 
aaidis  boundis,  and  zoure  deputis,  to  assist,  fortifie,  concur  and 
defend  tbe  saidia  visitouris,  and  tbair  posteritie,  professouris  of 
the  saidis  artis,  and  put  tbe  saidis  acts,  maid  and  to  be  maid,  to 
execution  ;  and  that  oure  other  letteris  of  our  Session  be  granted 
thereupon  to  cbaige  tbame  to  that  effect  within  twentie^four 
houris  nixt  after  tbey  be  chargit  tbairto.  Gevin  under  oure 
previe  seal),  at  Haliruid-house,  tbe  penult  day  of  November, 
tbe  year  of  God  javc.  and  fourscore  nynetein  zeiris,  and  of  oure 
reign  the  thirty*  three  year.** 

That  tbe  abore  recited  letter  and  conmnisaion  was 
presented  to  the  Provost  and  Magistrates  of  Glasgow, 
who  jadicially  ratified  it  by  their  Act,  dated  9th  Fe- 
bruary   1600:   I'hat  thereafter,  conform  to  the  said 
letter  and  commission,  and  powers  thereby  conferred, 
the  said  brethren  and  their  successors,  from  time  to 
time,  made  various  rules  and  statutes  anent  the  said 
arts,  and  using  thereof:  That  the  said  letter  and  com- 
mission was  ratified  and  approved  in  Parliament  by 
Act  of  Charles  the  Second,  with  advice  and  consent -of 
the  Estates  in  Parliament,  on  llth  September  1672: 
That  the  said  brethren  have  been,  for  more  than  a 
century  past,  known  and  designated  as  the  Faculty  of 
Physicians  and  Surgeons  in  Glasgow,  and  have  been 
acknowledged  and  recognised  as  such  in  diverse  ju- 
dicial proceedings,  as  well  as  Acts  of  Adjournal,  and 
of  Parliament,  particularly  the   Acts  of  Adjournal, 
12th  October  1709,  and  24th  March  1812,  and  the 
Statute  55   Geo.  III.  c.  69,  sects.  4  and  5:     That 
ever  since  the  date  of  the  said   letter  of  gift  and 
commission,  the  complainers  and  their  predecessors 
have  enjoyed  and  exercised  the  privileges,  rights  and 
powers  thereby  conferred,  and  particularly  the  rights 
and  powers  of  making  statutes  anent  the  said  arts, 
and  using  thereof,  and  of  convening,  examining,  ad- 
mitting, approving  and  granting  testimonials  to  such 
as  were  qualified,  and  of  discharging  and  prohibiting 
such    as  were  contumacious,  and   did  not  conform 
themselves  to  the  said  letter  and  rules  made  in  virtue 
thereof:  That  in  the  course  of  the  seventeenth  cen- 
tury, the  complainers'  predecessors  obtained  bonds  of 
desistance  from  a  ffreat  number  of  persons  who  had 
attempted  to  practise  surgery  or  medicine  in  the  dif- 
ferent parts  of  the  district  specified  in  tbe  said  letter 
of  gift  and  commission  :  That  in  the  year  1679  these 
predecessors,  in  virtue  of  their  powers  under  the  said 
ietter  and  commission,  enacted  a  bye-law  in  relation 
to  the  admission  of  persons  to  practise  surgery  and 
pharmacy  in  the  city  of  Glasgow ;  and  on  the  said  bye- 
law  being  infringed  by  the  Magistrates  of  Glasgow, 
brought  a  declarator  against  them,  in  which  action  the 
following  interlocutor  was  pronounced  on  8th  July 
1699: 


<*  That  the  visitor  of  the  surgeona,  at  the  time  of  the  aaid 
gift,  and  their  successors,  ever  since,  and  all  time  coming,  bad, 
and  have  right  to  make  rnles  and  statutes  at\ent  jtbe  dispensinf; 
of  the  said  art,  and  to  order  tbe  manner  of  the  election  of  their 
successors,  and  also  to  make  rules  anent  the  adinission  of  fit  and 
qualified  persons  for  the  practice  of  the  said  art  and  trade,  and 
to  debar  all  others  from  the  exercise  thereof,  xrho  are  not  duly 
admitted,  conform  to  tbe  said  rules,  and,  particularly,  to  debsiir 
all  such  aa  have  not  served  their  apprenticeships  witliin  the  town 
of  Glasgow,  or  have  not  married  tlie  duughter  of  a  freeman  of 
the  said  incorporation,  and  also  tried  and  found  qualifit'd,  and  to 
fine  all  unfreemen  exercising  the  same  in  the  sum  of  jC40  Scots* 
Mies  quoiiest  conform  to  the  said  gift.** 

That  in  the  course  of  the  eighteenth  century,  the 
said  Faculty  enforced  their  rights  in  several  instances, 
by  the  interposition  of  Courts  of  Law,  against  persons 
practising,  or  attempting  to  practise  surgery,  medi- 
cine and  pharmacy,  without  undergoing  the  requisite 
examinations  before  the  Faculty,  and  obtaining  the 
requisite  testimonials.  In  particular,  in  the  case  at 
the  instance  of  the  Faculty  against  Alexander  Dunlop, 
junior,  in  1790,  the  Magistrates,  by  their  judgment, 
sustained  the  powers  and  privileges  granted  to  the 
Faculty^  and  prohibited  and  discharged  Donlop  from 
practismg  as  a  surgeon  and  physician,  orexerciaing  me- 
dicine, until  he  should  first  have  been  qualified  to 
do  so  by  the  Faculty,  in  terms  of  the  foresaid  Charter 
and  Act  of  Parliament :  That  Dunlop  brought  tbe 
decree  of  the  Magistrates  under  suspension,  and,  after 
a  strenuous  litigation,  the  reasons  of  suspension  were 
repelled,  and  the  sentence  of  the  Magistrates  affirmed : 
That  in  the  year  1812,  when  the  attention  of  the  High 
Court  of  Justiciary  was  directed  to  the  powers  and 
privileges  of  the  Faculty,  and  to  the  character  and 
qualifications  of  the  medical  practitioners  of  Glasgow, 
and  neighbourhood,  that  Court,  by  an  Act  of  Ad- 
journal of  24th  March  1812, 

'*  recommend  to  the  Faculty  of  Physicians  and  Surgeons  in  Glas- 
gow, to  persevere  in  tbe  exercise  of  the  powers  conferred  by  tha 
said  Royal  Charter  and  Parli«iroentHry  ratification,  and,  at  tbe 
same  time,  the  Court  did,  and  hereby  do,  enjoin  and  require  all 
Sheriffs,  and  other  Magistrates,  with  their  respective  procurators- 
fiscal,  within  the  limits  mentioned  in  the  foresaid  Charter  and 
Act  of  Parliament,  to  be  aiding  and  assisting  to  tbe  memorial- 
ists (Faculty,)  in  tbe  proper  execution  of  tbe  duty  therein 
pointed  out,  and,  on  due  information,  to  prosecute  all  persons 
illegally  practising  medicine  or  sui^^ery  within  their  respective 
jurisdictions  in  all  time  coming.'* 

That  in  the  year  1814,  an  action  was  raised  at  the 
instance  of  Dr  John  Balmanno,  president  of  the  Facul- 
ty of  Physicians  and  Surgeons  of  Glasgow,  and  Moses 
Gardioer,  Esq.,  their  visitor,  against  James  Steele, 
and  a  great  many  others,  attempting  to  practise  sur- 
gery in  Glasgow,  without  submitting  to  examination, 
or  obtaining  testimonials  from  the  Faculty,  as  pro- 
vided by  the  Letter  of  Gift  of  King  James  :  That  in 
this  case  several  of  the  defenders  pleaded,  that  having* 
obtained  the  degree  of  doctor  of  medicine  from  dif- 
ferent famous  universities  of  Scotland  where  medi- 
cine was  taught,  they  had  a  right  to  practise  both  me- 
dicine and  surgery  within  the  district  specified  in  the 
said  letter:  That  the  Court,  in  that  case,  adhered  to 
the  following  interlocutor  pronounced  by  the  Lord 
Ordinary : 

"  Finds,  that  tbe  titles  produced  by  the  pursuers,  as  explained 
and  confirmed  by  the  acts  of  possession  condescended  on  by 
them,  afford  a  sufficient  title  to  carry  on  such  an  action  as  tbe 
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present :  Finds,  -that  in  iirtoe  of  tbe  diplomss,  and  other  testi- 
raonials  produced  Imt  the  defenders,  James  Steele,  James  Watt, 
Peter  M*Dougall,  John  Cross,  and  Andrew  Reid,  these  parties 
are  authorised,  without  challenge,  to  practii^e  medjdne  within 
the  district  specified  in  the  royal  grants,  founded  on  by  the  pur- 
suefB :  Finds,  that  no  persons  can,  within  the  said  district,. prac- 
tice surgery,  or  6arry  on  the  business  of  an  apothecary  or  drug- 
gist, without  such  an  examination  as  is  there  prescribed  :  Finds 
thst  the  defender,  Roderick  Grey,  has  been  properly  prohibited 
frona  carrying  on  the  profession  of  medicine,  or  surgery,  or  that 
of  an  apothecary,  as  not  being  sufficiently  qualified,  and  decerns 
and  declares  accordingly." 

That  nevertheless,  as  a  ffreat  many  persons,  in  par- 
ticular John  McMillan,  William  Marshall,  &e^  attempt 
to  practise  snrgery  and  pharmacy  within  the  said  dis- 
trict, while  they  refuse  to  submit  themselves  to  exa- 
mination, or  to  apply  for,  or  obtain  testimonials  from 
tbe  complainers,  or  their  Faculty,  and  likewise  prac- 
tise medicine  without  any  testimonial  or  degree  in 
medicine  from  a  famous  university :  The  suspenders 
therefore  concluded  that  the  said  persons  should  be 
suspended  and  interdicted 

"  from  exercising  surgenr  and  pharmacy  within  the  district  speci- 
fied in  the  said  letter  of  gift,  aye  and  until  they  have  submitted 
to  be  examined  by  the  Faculty,  and  hare  been  admitted,  allowed, 
and  approved,  and  bare  obtained  testimonials  from  the  Faculty, 
according  to  their  art  and  knowledge,  that  they  shall  be  found 
worthy  to  exercise ;  and  they  should  be  interdicted,  prohibited, 
and  discharged  from  practising  medicine  within  the  said  dis- 
trict, aye  and  until  they  shall  have  obtained  testimonials  of  their 
skill  in  medicine  from  a  famous  university  wherein  medicine  is 
taught." 

The  respondents,  in  their  answers  to  this  bill  of  sus- 
pension, stated.  That  by  a  Papal  bull  of  Pope  Nicho- 
las, v.,  in  1450,  the  University  of  Glasgow  was  erect- 
ed, and  all  its  powers  and  privileges  were  ratified  by 
a  charter  in  1453,  another  in  1472,  but  chiefly  by  tbe 
Foundation  or  New  Erection  Charter  in  1577,  which 
last  was  afterwards  confirmed  by  the  King,  and  rati- 
fied by  Parliament  in  1587:  That  by  these  grants, 
this  university  was  empowerd  to  erect  professorships, 
and  to  grant  oegrees  in  all  the  arts  and  sciences ;  and, 
in   particular,  to  grant  tbe  degree  of  doctor  or  master 
in  all  such  arts  or  sciences  as  should  be  taught  at  the 
University,  to  such  students  and  others  as,  after  due 
examination,  should  be  found  worthy  of  this  honour. 
In  some  of  the  grants,  the  power  and  privileges  con- 
ferred upon  this  University,  are  declared  to  be  the 
same  with  those  enjoyed  by  the  most  ancient  and  fa- 
mous universities  of  Europe;  and  reference  is  parti- 
cularlj  made  to  tbe  Universities  of  Bologna  and  Paris. 
By  virtue  of  these  grants,  tbe  University  of  Glas- 
gow has  been  in  use  to  confer  degrees  in  all  arts  and 
sciences,  upon  those  who,  after  due  examination,  have 
been  founa  qualified  to  teach  or  practise  those  arts 
or  sciences.     These  degrees  have,  for  nearly  three 
centuries,  been  recognised  throughout  Europe  as  suf- 
ficient to  entitle  the  persons  holding  them  to  practise 
and  teach  the  arts  and  sciences  to  wnich  they  referred. 
Since  the  foundation  and  endowment  of  a  professor- 
ship of  surgery  by  the  Crown  in  the  year  1817,  the 
Universitv  of  Glasgow,  following  the  example  of  the 
Universities   of  Paris,    Montpellier,   Slrusburg,  and 
other  foreign  universities,  after  whose  model  it  was 
formed,  has  thought  it  expedient  to  grant  to  profi- 
cients in  surgery,  degrees  or  diplomas  in  that  depart- 


ment.   These  degrees  are  granted  after  a  rigid  ex- 
amination, and  only  on  production  of  certificates  of 
the  attendance  of  the  candidate  for  two  courses,  of 
six  months  each,  at  the  class  of  anatomy,  two  courses 
of  surgery,  one  of  chemistry,  one  of  the  institutions 
of  medicine,  one  of  materia  medica,  and  an  attendance 
of  twelve  months  at  a  regular  hospital  or  infirmary. 
The  diplomas  granted  by  this  Universitv^  in  surgery, 
have  been  more  favourably  regarded  by  tbe  Legts* 
lature  than  the  degrees  or  licenses  of  any  other  col- 
leges or  faculties,  except  those  of  the  Colleges  of 
Surgeons  of  London,  Edinburgh  and  Dublin,  with 
which,  by  the  6th  Geo.  IV.  «ap:  116,  $  1*^,  they  have 
been  put  upon  an  equal  footing :  That  all  the  respon- 
dents have  obtained  from  the  University  of  Glasgow 
diplomas  as  masters  in  surgery,  testifying  that,  after 
strict  examination,  they  have  been  found  qualified  to 
practise  and  teach  surgery  jn  all  its  branches :  That 
the  Letter  of  Gift  and  Commission  of  King  James  VI. 
was  never  intended  to  apply  to  any  person  who  had 
enjoyed  the  benefit  of  a  university  education,  because 
it  contains  an  express  exception  in  favour  of  all  those 
who  possess  the  **  testijnonial  of  ane  famous  univer- 
sity where  medicine  is  taught  »'*   That  by  the  said 
letter  and  charter,  no  corporation  is  created,  nor  any 
monopoly  in  favour  of  any  corporation, — its  sole  ob- 
ject being,  to  prevent  injury  to  the  lieges  by  ignorant 
or  unskilful  persons  taking  upon  them  to  act  as  sur- 
geons or  physicians.     The  respondents,  therefore, 
pleaded-^h  I'hat  the  suspenders  have  shown  no  evi- 
dence of  being  entitled  to  prosecute  as  a  corporation  ; 
and  their  title,  accordingly,  to  sue  as  a  body  corporate, 
or  to  sue  in  the  name  of  their  president  and  visitor, 
is  denied. — II.  That  the  suspenders  are  not  the  suc- 
cessors of  Peter  Low  and  Robert  Hamilton,  mention- 
ed in  the  original  granU — III.  That  even  if  they  were, 
they  are  not  entitled  to  require  that  any  person  who 
possesses  the  testimonial  of  a  '^  famous  university  where 
medicine  is  tauu^ht,"  shall  submit  to  any  examination 
of  his  qualifications  before  them,— Hhe  grant  founded 
on  expressly  recognising  the  privileges  of  the  univer- 
sities, and  exempting  ail  those  who  possess  the  testi- 
monial of  any  university  where  medicine  is  taught, 
from  the  examination  otherwise  required,  and  autho- 
rising such  persons  to  practise  medicine  without  re- 
straint.— Iv.  That  the  respondents  possess  testimo- 
nials or  diplomas  from  the  University  of  Glasgow,  as 
masters  in  surgery ;  and  that  these  testimonials  are 
granted  under  the  hands  of  the  professor  of  medicine, 
and  of  the  other  professors.— V.  That,  in  terms  of 
the  grant  founded  on  by  the  suspenders,  no  fees  Or 
perquisites  of  any  kind  are  authorised  to  be  levied  for 
the  examinations  thereby  prescribed ;  nor  is  any  in- 
terdict or  other  prohibition  thereby  authorised,  though 
a  certain  pecuniary  penalty  may  be  levied  from  those 
who  fail  to  appear  for  examination,  after  being  regu- 
larly cited.     1  he  grant,  therefore,  does  not  authorise 
the  claims  made  by  the  suspenders. 

In  support  of  the  answers  given  in  to  this  bill  of 
suspension,  the  University  of  Glasgow  brought  an 
action  of  declarator  against  the  Faculty  of  Physicians 
and  Surgeons  of  Glasgow,  to  have  it  found  and  de- 
clared that  all  persons  holding  diplomas,  degrees,  li- 
censes, or  testimonials  from  the  University  of  Glasgow 
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om powering  them  to  practtftc  the  art  of  «upgery  and 
its  (lifTerent  branches,  are  entitled  and  aathoriffed,  in 
the  most  ample  manner,  to  practice  the  same  within 
the  foresaid.  I:^ands,  oyer  which  the  said  pretended 
Faculty  claims  the  exclasive  Hght  to. grant  lioensee 
as  aforesaid,  and  that  they  are  so*  entitled  to  practise, 
without  undergoing  any  examination  from  the  said 
pretended  Faculty,  or  from  any  other  body  whatever, 
and  without  making  payment  of'  any  sums  of  money 
in  name  of  freedom  fines,,  or  otherwise,  &c 

Dffvnces  to  *thi»  action  were  given  in  by  the  Fa- 
culty of  Physicians  and  Surgeons,  in  which  tJiey  main- 
tained, inter  alin^  their  exclusive  "privilege,  nnder  their 
incorporating  charter  and  subse^nent  possessioa,  of 
examming  and  licensing  all  pi^rsons  desiroos  of  prac- 
tising surgery  within  ihe  bounds  of  their  grant ;  .and 
that- no  one  was  entitled  to  practise  surgery  within 
tiiese  bounds,  without  »uch  examination :  That  the 
University  of  Glasgow  posseased  no  righl^as  an  aca- 
demical institution,  to  grant  licensea  for  practising 
surgery  within  the  bounds  of  the  FacnltyV  charter : 
That  a  university,  however  highly  privileged,  can 
only  grant  ^academical  honours  and  titles  of  distinc- 
tionj  and  is  not  entitled  to  attach  to  those  degrees  the 
privilege  of  practising  an  art  or  trade,  and  far  less  to 
do  so  to  the  prejudice  of  a  regularly  established  cor- 
poration.        ^  *  • 

The  Lord  Ordinary  (Cringletie)  having,,  by  an 
interloci/tor  of  15th  January  182H,  pronounced  in  the 
process  of  spspcmsiou,  repelled  the  objections  to  the 
iHisponders*  title,  the  two  actions  were  thereafter  c6n- 
jotned,  and  cases  were  ordered  by  the  Lord  Ordinary 
to  the.Secohd  Division,  wltich  were  afterwards  laid 
before  the  other  Judges  by  the  following  interioQd- 
tor: 

"  27/A  Noiufmher  1B33.— The  Lords,  before  farther  answer 
iti  tliiR  procefw,  direct  copies  of  the  rasps  for  the  parties, 
with  the  record  and  appendix,  to  be  luid  before  the  Lords 
of  the  First  DtTiflion»  and  the  Lords  Ordinary,  in  onjer  to 
tbeir'gfving  their  opinion  on  the  qOeittlon  involved. in  the  de- 
claratory conclnsion  *  of  the' summon ff  at  the' 'instance  of  the 
University  of  Glasgow,  via. — *  Whether  perwms  holding  diplo- 
mas, degrees,  licenses  or  testimonials  from  th«  said  University, 
empowering  them  to  practise  the  art  of  surgery,  and  its  different 
branclieB,  are  entitled  and  authorised  to  to  do  within  the  bounds 
over  which  the  defenders  bhtim  the  privilege  to  grant  licenses, 
.  as.pleadcd  by  them  ;  and  are. so  entitled  to  practitte,  without  un- 
dergoing any  examination  by  th^ Faculty  of  Phynicians  and  Sur- 
geons in  Glasgow,  and  without  payment  of  any  suras  of  money 
in  name  of  freedom  fines,  or  otherwise  ?*  ** 

The  consulted  Judges  returned  the  following  opi- 
nions : 

Lnrd  PresiderU  fBopeJ,  Lords  Sai^rni,',  Gillies^  Mackenzie^ 
Medwyn,  Corehouu  and  FuUerion,^^**  James  the  Sixth,  by  his 
Charter  or  Letter  of  Gift,  dated  the  29th  November  1399,  in 
favour  of  Mr  Peter  Low,  chief  sui-geon  to  his  Majesty  and  the 
Prince,  and  Mr  Robert  Hamilton,  professor  of  medicine,  and 
their  sncceasors,  indwellers  of  the  city  of  Glasgow,  conferred 
upon  them  certain  powers  and  privileges  for  the  purpose  of  re- 
gulating the  practice  of  surgery  and  medicine  in  the  burghs  of 
Glasgow,  Renfrew  and  Dumbarton,  and  in  the  sheriffdoms  of 
Clydesdale.  Renfrew,  Lanark,  Kyle,  Carrirk,  Ayr  and  Cun- 
Tiinghame,  and  also  for  the  inspection  of  drug's  sold  in  Glasgow. 
It  sets  forth,  as  the  inductive  cause  of  the  grant,  that  ignorant, 
unskilled  and  unlearned  persons,  under  the  colour  of  being  sur- 
geons, had  abused  the  people,  destroyed  an  infinite  number  of 
the  King's  subjects,  and  escaped  without  punishment.     To  re- 


medy this  evil,  by  the  firti  clause.  Low  and  Hsrolitoi^  sad  their 
auccestors,  are  empowered.  Under  the  name  of- visitors,  to  call 
before  them  all  persons  professing  or  using  the  art  of  suiigery 
within  the  bounds  specified, — to  examine  them  upon  their  liters, 
ture,  knowledge  and  practice ;  if  foiind  worthy,  to  admit,  allow 
and  approve  them, — to,  give  them  ^testimoaial  according,  to  theitf 
art  and  kBov(edg6, — to  receive  their  oaths,  sod  to  authorise  them 
to  practise  aoeordingly.  The  visitors  are  farther  empowered 
to  discharge  or  pnehiblt  persons  to  practise  fart&er  than  they  are 
found  qualified.  If  those  who  are  cited  are  cootumacious,  they 
•re  to  be  j&ne^  by  an  order«  on  which  letters  of  bocoing  and 
poinding  are  to  pass,  and  if  necessary;  of  ca|ition»  till  obitTon  i^ 
found  to  appear  for  triaL  By  the  tecimd  clause,  the  visitors  are 
directed  to  inspect  -the  boM^ies  of  those  who  arc  hurt  or  killed } 
and,  by  t^e  tbirdf  to  mak/e  atatutes  as 'to  the  pi^tice  of  thd  an, 
with  the  advkre.  of  their  brethren^  By  the. /ounf^  clause,  it  ia 
provided  th^t  no  person*  shall  exercise  medicirfe  within  the 
bounds  specified  in  the  graqt,  Mrithqut  the  testimonial  of  a  fa- 
mous  university  wher^  medicine  is  taught,  or  a  license  from  the 
King  and  Queen's  physicians ;  and  the  visiters  are  empowered 
to  interdict  transgressors  under  certain  penaMes.  The  Jifth  and 
$ixtk  clauses  relate  to  the  inspection  of  drags  in  Glasgow ; — the 
icventk  provides  for  gratuitous  assistance  to  the  poor; — and  the 
Wg/(tA  confers  certain  exemptions  from  public  burdens.  It  will 
be  remarked,  that  throughout  the  whole  of  this  charter,  surgery 
and  medicine  are  carefuHy .  distingoishtd.*  'Thus  the'  Tiaitors 
have  power  to  evamine  and  license  those  who  practise  surgery; 
but  they  have  no  power  to  examine  and  license  those  who  prac- 
tise medicine.  As  a  board  of  police,  they  may  interdict  niw 
qualified  persons  to  practise  medicine,  but  the  qualifici^tian  for 
practice  is  not  a  license'  from  the  grantees,  but  a  license  from 
the*  Kin^  and  Queen*s  chief  physicians,  or  the  testimonial  of  an 
uni varsity  where 'medicine  is  taught.  The  charter  does  not 
expressly  erect  the  gijantees  into  a  corporation,  but  as  they  and 
their  successors  were  to  form  a  perpetual  board,  and  were  em- 
powered>  with  the  advice  of  their  brethren,  to  make  statutes  to 
regulate  the  practice  of  surgery,  *  they  hdd  themselves  to. be  a 
corporation,  exacted  fees  from  entrants  like  other  crafta,  and  ad- 
mitted the  barbers  it\io  their  association.  It  is  unnecessary  to 
inquire  whether  the  charter  \yarfen.ted  these  proceedings,  be- 
cause.they  were  acquiesced  in  ;  and  at  an'  early  period  the  visi- 
tors and  their  brethren  were  held  in  courts  of  law  as  a  Corpora- 
tion or  Faculty  by  virtue  of  their  charter.  Afterwards  a  Seal 
of  Cause  was  granted  by  the  Magistrates  to  the .  stfrgeons  and 
barbers,  narrating  the  charter  of  Jamea  VI.,  and  conferring 
the  usual  political  privileges  wjtbin  buigh.  The  Sealof  Cause 
is  to  the  surgeoqs  and  barbers  allenarlie,  who  are^thus  distin- 
guished from  practitioners  of  haedicine,  or  physicians.  The  char- 
ter of  James  VI.  was  ratified  in  Parliament  in  1672,  by'an 
Act  in  favour  '  of  the  present  surgeons,  apothecaries  and  barbers 
within  the  burgh  of  Glasgow,  and  their  anccessors  alienariy  ;* 
and  in  that  Statute  m^icine  and  aumry  are  again  contradistin- 
guished. It  appears,  tndee'd,  that  toe  Corporation  or  Faculty, 
as  early  as  1635,  put  forward  a  -  pretension,  not  only  to  interdict 
those  who  practiced  medicine  without  an  university 'degree,  or  a 
license  from  the  King  and  Qneen*s  phjrsicians,  but  to  examine 
and  grant  lieenses  tbemselves,-^4i  pretension  certainly  unait* 
Chorised  by  the  charter ;  and  to  give  a  colour  for  it,  tbere  is  a 
misrecital  of  the  charter  in  the  Statute  167SL  Whether  in  con- 
sequence of  usage  or  othenvise  they  have  now  acquired  that 
right,  it  is  unnecessary  at  present  to  inquire.  In  reference  to 
this  question,  it  is  enough  that  the  distinction  between  surgery 
and  medicine  is  clearly  recognised  in  all  the  grants  to  the  Cor- 
poration or  Faculty,  whether  by  the  Crown,  by  Parliament,  or 
by  the  city  of  Glasgow ;  and  chough  the  privileges  of  the  Faculty 
may  have  been  extended  by  usage,  there  has  been  no  usage  on 
the  other  side  to  restrict  them.  Keeping  this  distinction  in 
view,  it  appears,  from  a  perusal  of  the  charter,  that  the  grantees 
are  empowered  to  examine  every  person  within  their  bounds, 
professing  or  using  the  art  of  surgery,  and  to  give  or  withhold  a 
license  to  practise  that  art,  or  any  department  of  it,  according 
as  he  shall  be  found  qualified.  To  that  privil^e  there  is  no 
exception  whatever.  It  is  otherwise  with  regard  to  medicine. 
Whether  the  Faculty  have  or  have  not  acquired  by  usage  a 
right  to  examine  in  medicine,  which  was  nut  conferied  by  the 
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charter,  a  testtiDonial  or  diploma  from  afi  uni/ersity  where  it  is 
taughc,  fonstitutea  a  good  title  to  praokisey  and  to  exempt  the 
possessor  fiom  the  necessity  of  obtaining  a  license  from  the 
Faculty.  But  in  surgery,  neither  a  licence  from  the  King*8  and 
Queen's  physicians,  nor  the  diploma  of  a  university,  nor  any 
other  ground  of  exemption,  is  admitted.  Thit  being  the  im- 
•port  of  the  charter,  it  follows,  that  if  the  Crown  had  power  to 
^ant  it,  the  individuala,  parties  in  this  cause,  who  have  obtain- 
ed diplomas  as  masters  of  surgery,  may,  notwithstanding,  be 
interdicted  by  the  Faculty,  unless  they  submit  to  trial.  To 
escape  from  this  conclusion,  the  University  of  Glasgow,  who 
are  the  pursuers  of  the  dedarator  in  these  conjoined  actions, 
have  put  a  different  construction  on  the  charter  1599.  They 
maintain  that  surgery  is  a  department  of  medicine,  and  compre- 
hended under  that  term  ;  and  hence  they  infer,  that  as  a  tes- 
timonial or  diploma  from  an  university  is  declared  in  the  cbsr- 
ter  to  be  a  title  to  practise  medicine,  it  must  be  held  as  a  title 
to  practise  surgery  also.  We  are  of  opinion  that  that  plea  is 
unfounded.  Medicine  and  surgery  are  essentiidly  different; 
science  and  observation  alone  will  qu^fy  an  individual  to  prac- 
f  ise  medicine,  but  to  the  successful  practise  of  surgery,  manual 
dexterity  is  also  and  chiefly  requisite*  It  is  proved  by  the  docu- 
ments in  process,  that  they  were  separate  professions  in  the 
reign  of  James  VI.,  as  they  are  at  the  present  day,  or  ratherv 
they  were  kept  still  more  distinct  at  that  time,  surgery  being 
looked  more  as  a  mechanical  art,  and  connected*  with  the  craft 
of  the  barbers.  If  King  James  had  intended  that  a  medical' 
diploma  was  to  exempt  the  possessor  from  an  examination  in 
surgery,  he  would  have  introduced  it  as  an  exception  to  the  first 
clause  of  the  charter,  which  relates  to  sui^iy  alone,  and  not  to 
the  fourth  clause,  which  relates  solely  to  medicine.  In  like 
manner,  if  the  University's  diploma  had  been  a  title  to  practise 
sujigery,  it  would  have  been  noticed  as  such  in  the  Seal  of  Cause  to 
the  surgeons,  and  in  the  ParUamentarjr  ratification  of  the  charter. 
But  it  is  unnecessary  to  dwell  on  this  point,  because,  in  the  re- 
cent case  of  Steel  and  Othera,  (26  Feb.  1819),  the  Court,  after 
full  argument,  decided,  that  a  diploma  in  medicine  does  not  au- 
thorise the  possessor  to  practise  surgery  within  the  limits  of  the 
Facnlty's  grant  In  support  of  the  same  view,  the  pursuers  of 
the  declarator  have  argued,  that  the  Faculty  have  no  power 
under  the  charter  to  interdict  the  practise  of  surgery  by  unli- 
censed persons,  except  by  virtue  of  the  fourth  dause,  or  as  they 
term  it,  the  prohibitory  clause ;  and  then  only  on  the  assump* 
lion  that  surgery  is  there  comprehended  under  the  term  medi- 
cine. Bat  this  is  plainly  a  mistake ;  for  the  first  clause  con- 
fers express  power  to  admit  and  authorise  those  who  are  quali* 
fied  to  pFsetise  surgery,  to  discharge  or  interdict  those  who  are 
not  qusJified,  and  to  compel  all  surgeons  to  appear  for  exsmina- 
tion  by  means  of  fines  and  imprisonment.  The  first  clause, 
therefore,  ia  no  less  prohibitory  than  the  fourth ;  but  the  fourth, 
whiefa  applies  to  medicine,  admits  of  an  exception,  while  the 
first,  which  applies  to  surgery,  does  not.  The  chief  ground  on 
which  the  pursuers  of  the  declarator  rely,  is,  that  the  Crown  has 
no  power  to  erect  a  corporation  of  surgeons,  with  privileges 
which  the  charter  would  confer,  if  taken  in  the  sense  in  which 
it  is  coiistraed  by  the  defenders,  because  such  privileges  would 
be  inconsistent  with  the  rights  of  the  universities  established 
before  the  date  of  the  charter  $  and,  in  particular,  would  dero- 
gate firoa  the  effect  of  their  diplomas  in  medidne,  which  are 
aaid  to  give  authority  not  only  to  teach  but  to  practise.  With 
regard  to  the  power  of  the  Grown  to  erect  a  corporation  of  sur- 
geons, with  exclusive  privileges,  the  usftge  of  Scotland,  as  well 
IB  of  England,  and  it  is  believed  of  every  other  feudal  country 
in  Eiirope»  is  decisive.  The  London  Corporation  or  College 
of  Surgeons,  vrkh  exclusive  privileges,  and  jrarticularly  with  the 
privilege  to  oamine  and  authorise  practitioners  of  surgerv  within 
their  bounds,  was  erected  in  the  reign  of  Henry  the  Eighth,  and 
sanctioned  by  various  Acts  of  Farlaimentin  that  reign.  Simihir 
powers  were  also  conferred,  in  the  same  reign,  on  a  college  of 
physiciana.  In  Edinburgh,  the  Corporation  of  Surgeons  was 
erected  by  a  Seal  of  Cause  in  1515,  whieb  was  afterwards  rati-* 
fied  by  a  charter  from  the  Crown  in  the  reign  of  James  V.,— ^ 
and  the  corporation  was  established  as  one  of  the  deaconrieii  by 
the  decreet-arbitral  of  James  VI.  The  exclusive  privileges 
of  those  corponuioAS  have  been  sanctioned  by  various  decisions 


in  both  countries,  both  as  to  monopoly  of  practise  and  the  power 
of  granting  licenses.     With  regard  to  the  privileges  of  the  uni- 
versities, it  must  be  remembered  that  they  were  of  old  ecclesias- 
tical corporations,  and  that  their  testimonial  or  diploma  con- 
fers no  civil  or  municipal  right,  except  in  so  far  as  is  allowed  by 
Statute  or  usage.     In  the  words  of  the  Court  of  King's  Bench, 
in  the  case  of  West,  *  testimonials  from  the  University,  upon 
taking  the  doctor's  degree,  have  the  nature  of  a  recommenda- 
tion ;  they  may  give  a  man  a  fair  reputation,  but  confer  no  right' 
On  that  ground,  the  Court  of  King's  Bench,  both  in  that  case 
and  in  the  case  of  Lovett,  ( I .   Lord  Raymond,  472 ;  16  Mod. 
354),  referred  to  in  the  pleadings,  determined  that  a  man  who 
had  taken  his  degree  of  doctor  of  physic  at  Oxford,  could  not 
practise  in  London,  or  within  seven  miles  of  it,  without  a  license 
from  the  College  of  Physicians,  which  was  incorporated  by  the 
Hth  and  15th  Henry  VIII.,  c.  5.     Those  cases  are  the  more 
decisive,  because  the  Statute  erecting  that  college  had  in  ex^ 
press  terms  reserved  the  privileges  ot  the  universities.     And 
we  think  they  may  with  propriety  be  referred  to  as  authoritative 
in  this  case,  as  there  is  no  reason  to  hold  that  the  law  of  Scot- 
land differs  from  that  of  England  with  regard  to  the  privileges 
of  universities,  at  least  as  to  the  effect  of  degrees.     When  this 
Court,  therefore,  in  the  case  of  Steel  just  mentioned,  found  that 
persons  who  had  graduated  at  the  University  in  physic,  were 
entitled  to  practise  physic  in   Glasgow  without  a  license  from 
the  defenders,  we  apprehend  the  judgment  proceeded,  not  on  the 
ground  that  the  diploma  per  se  conferred  that  privilege,  to  the 
exclusion  of  all  corporate  rights,  but  on  the  contrary,  that  it  pro- 
ceeded on  the  ground  that  the  charter  of  the  defenders  contained 
an  exception  to  that  effect, — an  exception,  as  already  observed, 
confined  to  medicine,  and  not  extending  to  surgery.     The  pur- 
suers have  said  that,  at  the  date  of  the  charter  of  James  VI. 
in  1599,  surgery  was  iM>t  taught  in  any  of  the  Scotch  universi- 
ties, at  least  degrees  in  surgery  were  not  conferred ;  and  they  state 
this  to  be  the  reason  why  an  university's  testimonial  in  surgery  is 
not  recognised  in  the  charter  as  an  exemption  from  the  Faculty's 
right  to  examine  and  license.     Farther,  they  say  that  no  degrees 
in  surgerv  were  granted  from  that  time  till  alter  the  action  against 
Steel  and* others  occurred  ;  and  that  this  accounts  for  the  judg- 
ment of  the  Court  in  that  action,  by  which  it  was  found,  that  a  de- 
gree in  medicine  is  no  license  to  practise  surgery.    It  is  unneces* 
sary  to  remark  the  inconsistency  between  this  aigumeot  and  the 
position  thev  previously  maintain,  that  a  degree  in  medicine  com- 
prehends a  degree  in  surgery  also,  as  a  department  of  medicine. 
But  if  we  are  correct  in  the  view  now  taken,  even  if  sur- 
gery had  been  taught  at  the  date  of  the  charter,  and  degrees 
in  surgery  granted,  they  would  have  conferred  no  exemption, 
miless  an  express  exception  to  that  effect  bad  been  inserted 
in  the  charter ;  since  university  degrees  cannot  control  the  pri- 
vileges of  a  corporation,  unless  it  is  so  provided  in  the  charter  of 
erection,  or  unless  a  law  to  that  effect  has  been  subsequently 
introduced  by  statute  or  usage.     Nor  did  the  judgment  in  Steels 
ease  rest  on  that  ground ;  for  it  was  observed  on  the  bench,  that 
there  might  be  good  reasons  why  surgeons  should  be  examined 
by  the  Faculty  in  Glasgow,  though  they  held  university  degrees. 
We  are  of  ofrinion,  therefore,—!.  That  the  Faculty  of  Phy. 
sicians  and  Surgeons  in    Glasgow  are  a  legal  corporation*    2. 
That  the  Faculty,  by  virtue  of  the  charter  1599.  ratified  by  Par- 
liament in  1672,  have  power  to  debar  from  the  practice  of  sur- 
gery, persons  who  have  not  submitted  to  examination  before 
them,  or  who  have  not  obtained  their  license  to  practise.  S»  That 
the  de|^ree*of  Doctor  of  Physic  from  a  university  where  me- 
'  dicine  is  taugfit,  does  not  entitle  the  graduate  to  poetise  surgery 
within  the  bounds  specified  in  the  charter,  unless,  he  obtain^  a 
license  from  the  Faculty.     4.  In  like  manner,  that  a  tesDmonial 
of  skill  in  surgery  from  a  university  where  surgery  is  taught* 
or  the  degree  of  Master  in  Surgery,  recently  introduced  in  the 
University  of  Glasgow,  does  not  entitle  the  possessor  to  practise 
surgery  within  these  bounds,  unless  !)e  submits  to  examinatioQ 
by  the  Faculty,  and  ia  licensed  by  them.     To  these  oKservations 
it  maybe  proper  to  add,  that  we  entertain  no  doubt  that  there  ia 
an  University  at  Glasgow,  with  as  ample  power  to  confer  de- 
grees as  any  other  university  in  the  kingdom.     It  has  been  re^* 
cognised  in  grants    from  the  Crown,  by  royal    visitations,  in 
public  statutes,  and  in  decisions  of  this  Court,  in  a  great  number 
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of  instances.  Tbe  mistake  of  the  defenders  on  this  point,  seems 
to  have  arisen  from  their  confounding  the  University  of  Glasgow 
with  the  College  of  Glasgow ;  but  those  bodies  are  distinct,  as 
was  found  by  the  decision  of  this  Court,  in  the  case  of  Muirhead 
against  the  College  of  Glasgow,  16th  May  1809.  We  think  it 
unnecessary  to  inquire,  whether  the  University  of  Glasgow  has 
power  to  grant  defaces,  or  testimonials  of  skill  in  surgery.  Ad- 
mitting that  the  University  possesses  that  power,  and  supposing 
it  had  been  exercised  from  the  date  of  the  erection  in  1450,  we 
are  of  opinion,  on  the  grounds  above  stated,  that  such  degrees  or 
testimonials  would  be  of  no  avail  in  a  question  with  the  Faculty. 
If  they  had  been  in  use  at  the  date  of  the  charter,  it  is  possible 
that  James  VI.  might  have  admitted  an  exception  in  their  favour, 
with  regard  to  the  practice  of  surgery,  as  he  has  done  in  favour  of 
medical  degrees,  with  regard  to  the  practice  of  medicine ;  and  as 
they  are  now  granted,  they  may  perhaps  induce  the  Legislature  to 
restrict  the  privileges  of  the  defenders.  But  as  the  law  stands 
at  present,  we  are  of  opinion  they  cannot  control  the  express 
and  unambiguous  terms  of  the  charter  1599,  ratified  in  Parlia- 
ment, and  uniformly  acted  upon.  We  have  not  taken  into  view 
the  plea  of  prescription  urged  by  the  defenders.  Their  case 
would  certainly  have  been  much  more  doubtful,  if  they  had  been 
compelled  to  resort  exclusively  to  that  plea.  Although  they  had 
from  time  immemorial  exercised  the  power  of  debarring  from  the 
practice  of  svigery  those  who  had  not  submitted  to  examination, 
even  including  graduates  in  medicine ;  yet  agreeably  to  the  maxim 
tantum  pratcriptum  quantum  poueuum,  that  usage  would  not 
have  conferred  a  right  to  exclude  those  who  had  the  Universitjr's 
diploma  of  skill  in  surgery,  recently  introduced,  assuming  that  the 
Universitv  has  power  to  grant  it,  which  the  pursuers  maintain 
oh  very  plausible  grounds.  But  the  defenders,  standing  on  their 
charter,  are  entitl^  to  plead  that  their  privilege  strikes  at  every 
person  not  expressly  excepted,  and  the  charter  contains  no  ex- 
ception applicable  to  the  practice  of  surgery.*' 

Note  by  Lord  Medwyn- — **  I  entirely  agree  in  this  opinion. 
When  this  cause  was  pleaded  before  me  in  the  Outer- House,  I 
early  formed  this  opinion,  and  would  have  so  decided ;  but  I 
thought  as  the  case  had  been  very  anxiously  and  elaborately  plead- 
ed, and  as  a  great  variety  of  documents  had  been  founded  on, 
that  it  would  be  presented  for  review  in  a  more  convenient  form, 
by  having  written  pleadings  on  both  sides.  Afterwards,  when 
the  University  appeared  to  support  the  effect  claimed  for  their 
degrees  in  surgenr,  I  thought  it  more  becoming  the  respect 
due  to  that  learned  body,  to  obtain  at  once  the  decision  of  the 
Court,  although  my  own  views  of  the  case  were  not  in  anjrwise 
altered  by  their  appearance  or  pleading.  I  therefore  made  avi- 
zandum with  the  cause,  and,  according  to  my  usual  practice  in 
such  cases,  without  presuming  to  offer  any  opinion  of  my  own.** 
Lord  Monertiff,^^**  I  am  inclined  to  think  that  the  University 
of  Glasgow  are  entitled  to  obtain  decree  of  declarator,  in  the 
terms,  or  according  to  the  substance,  of  the  conclusions  of  their 
action.  I  entertain  no  doubt  that  the  defenders  are  a  corpora- 
tion, entitled  to  exercise  exdusive  privileges,  according  to  the 
terms  and  true  meaning  of  the  original  charter  in  their  fiivour  ia 
1599.  But  I  am  opinion  that,  except  in  so  far  as  they  acquired 
such  rights  by  that  charter,  and  by  the  subsequent  ratification  of 
it  ir»  Parliament,  they  oannot  maintun  any  prescriptive  title  in 
the  particular  matter  in  question,  to  the  prejudice  of  whatever 
rights  and  privileges  may  be  vested  in  the  University  of  Glas- 
gow. I  can  entertain  no  doubt,  that  the  pursuers  constitute  an 
Universi^  in  Che  amplest  sense  of  that  term ;  with  tbe  fullest 
powers  of  conferring  degrees,  in  all  the  departments  of  art  and 
sdenee  in  which  it  is  competent  for  any  other  university  to 
grtint  degrees.  Considering  this  to  be  dear,  I  am  farther  of 
opinion,  that  tbe  University  of  Glasgow  have  power  to  grant 
degrees  in  every  department  of  the  science  of  medidne ;  and^ 
that  the  degrees  wh^ch  they  have  power  to  grant,  do,  according' 
to  the  law  of  Scotland,  constitute  a  valid  license  generally  to 

?ractise  the  art,  according  to  the  terms  of  the  diploma  granted, 
do  not  doubt,  that  there  may  be  special  exclusive  privileges 
constituted  in  favour  of  other  bodies,  which  will  be  sufficient  to 
prevent  the  exercise  of  such  rights  in  particular  places  or  dr- 
cumstances :  I  speak  at  present  of  the  effect  of  the  degrees 
generally.  It  farther  appeara  to  me  to  admit  of  no  reasonable 
question,  that  the  art  of  surgery  is  a  branch  of  the  general  science 


of  medidne,  which  it  is  perfectly  competent  for  any  Royal  Uni- 
versity to  teach,  and  in  which,  upon  due  examination,  they  may 
grant  degrees,  which  will  be  equallv  effectual  as  licenses  for 
practice  generally,  as  any  other  medical  degree  which  it  ia  in 
their  power  to  grant.  Nor  do  I  think  that  it  at  all  militate* 
against  either  the  competency  or  the  effect  of  such  desrees  in 
surgery,  that,  until  lately,  and  since  the  establishment  of  a  regu- 
lar teacher  of  that  art  within  the  Univereity  of  Glasgow,  they 
had  not  been  in  the  use  of  granting  similar  degrees  ;  seeing  that 
the  power  appeara  to  me  tu  be  inherent  in  their  general  charac- 
ter as  an  Univereity,  and  such  as  could  not  be  lost  by  the  lappe 
of  any  length  of  time  during  which  it  might  not  be  exerdsed. 
Having  this  opinion  on  the  general  points  agitated  in  these 
papere,  I  think,  that  the  question  between  the  parties  depends 
on  the  construction  of  the  charter  1599,  on  which  the  title  of  the 
defendera  rest  If  that  had  been  a  simple  and  absolute  grant  of 
exclusive  privileges,  in  a  branch  of  science  not  then  regularly 
taught  in  the  Univeraity,  it  must  have  been  effectual,  at  least 
when  ratified  in  Parliament,  to  subject  all  persons  whatever  to 
the  force  of  its  provisions.  But  it  is  qualified,  and  in  all  its 
structure  extremely  peculiar.  Although,  therefore,  I  feel  tbe 
force  of  the  arguments  employed  by  the  defendera,  and  tbe 
weight  of  the  views  entertained  by  the  other  Judges,  I  still  have 
considerable  doubt  whether  it  ought  to  be  so  construed,  as  either 
in  intention  or  in  effect  to  operate  to  the  prejudice  of  tbe  Uni- 
versity. It  has  already  been  determined  in  the  case  of  Steel, 
in  1819,  Ittt  That  the  privileges  of  tbe  defendera  as  a  Faculty  or 
Corporation  do  not  affect  the  boldera  of  degrees  of  medic'wa  doc- 
tores,  in  the  practice  of  medicine  or  physic,  in  the  limited  sense 
of  the  term  as  ordinarily  underatood ;  and,  2rf,  That  the  boldera 
of  such  degrees  are  not,  by  virtue  thereof,  entitled  to  practise 
surgery  wichin  the  bounds  of  the  charter,  without  submitting  to 
examination  by  the  defendera.  The  question  which  remains  is. 
Whether,  on  a  sound  construction  of  tbe  charter,  when  the  Uni- 
veraity of  Glasgow,  having  a  regular  school  of  surgery  established, 
do'  grant  degrees  in  that  special  branch  of  the  healing  art,  the 
persons  holding  them  must  still  be  subject  to  examination  by  tbe 
defendera  before  they  can  practise  within  the  limited  bounds  ? 
The  commission  constituted  by  the  charter  consisted  of  the 
King's  surgeon  and  Mr  Robert  Hamilton,  professor  of  medi- 
dne, and  their  successora.  And  it  does  appear  a  little  singular, 
that,  if  surgery  was  regarded  as  so  perfectly  distinct  from  medi- 
dne,  as  not  to  be  comprehended  within  the  latter  term  in  any 
sense,  a  professor  of  medidne  should  be  one  of  the  two  commis- 
sionera  appointed  to  examine  persons  in  their  knowledge  of  tbe 
art  of  surgery,  and  grant  licenses  to  practise  it.  He  at  least 
must  have  been  held  competent  to  the  examination,  and  by  im- 
plication, himself  competent  to  the  practice  of  the  art.  The  oh* 
ject  of  the  charter  was  to  prevent '  unskilled  and  unlearned*  per- 
sons,  who,  '  under  the  colour  of  chirurgeons,  abuses  the  people,' 
&c.  &c.  from  carrying  on  their  practices.  To  attain  this  object, 
ample  power  is  given  to  call  before  the  commissionera  *  all  per- 
sons professing  or  using  the  said  art  of  chirurgeon,'  to  examine 
them  on  their  knowledge,  &c.,  to  grant  licenses  according  to 
their  fitness,  and,  in  case  of  contumacy,  to  impose  fines.  There 
seems  to  be  no  doubt  that,  in  this  part  of  the  cfharter,  it  relates 
spedally  to  surgery,  as  contradistinguished  from  the  other 
branches  of  the  sdenee  of  medicine.  But  I  am  not  satisfied 
that  this  affords  a  complete  solution  of  the  question.  The  fourth 
article  of  that  chartel*  prohibits  all  peraons  within  the  bounds  *  to 
exerdse  medidne,  without  ane  testimonial  of  ane  famous  Uni- 
vereity where  medieine*is  taught,  or  at  the  leave  of  our  and  our 
dearest  spouse  chief  medidnaris  ;*  and  authorises  the  commitf- 
donere  to  challenge,  punue,  and  inhibit,  such  persons  from  tbe 
practice  of  medicine,  under  the  pain  of  JC40,  &c.  It  is  dear 
enough,  that  here  no  power  is  given  to  the  visiton  to  examine 
personrin  medidne  as  different  from  surgery,  the  right  of  prac- 
tidng  it  being  made  to  depend  solely  on  a  testimonial  by  a  fa- 
mous univereity,  or  the  leave  of  the  King's  physicians.  And 
so  far  there  is  a  marked  distinction  between  that  case  and  the 
case  of  the  practice  of  surgery.  But  still  this  express  acknow- 
ledgment in  the  body  of  tbe  charter,  of  the  rights  and  privileges 
of  the  univenities,  appeara  to  me  to  beof  very  great  importance 
in  the  question,  whether  it  was  intended  in  this  charter  to  create 
any  collision  between  the  rights  and  powers  conferred  on  the 
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comminioflera,  eitber  in  regwd^o  surgeiy  or  in  regard  to  medicine, 
and  the  vested  rights  and  privileges  of  the  Royal  Universities  ? 
It  is  clear  that  the  rights  and  privileges  of  the  universities  were 
not  overlooked.  And  if  it  be  granted,  as  I  think  it  must  be, 
chat,  if  at  that  time  surgery  had  been  specially  taught  in  the  Uni- 
versity, the  University  might  tfa«n  have  granted  degrees  in  sur- 
^ry,  the  question  appears  to  me  to  be,  whether  the  right  to  grant 
auch  degrees,  with  their  ordinary  legal  effects,  shall  be  held  to 
have  been  taken  away,  or  in  this  case  excluded  by  implication  ; 
or,  in  other  words,  whether  it  required  an  express  clause  reserv- 
ing them  to  save  them  from  the  operation  of  the  first  article  of 
the  charter.  The  view  of  the  general  scope  of  the  charter  which 
I  should  be  inclined  to  take  is  this :  That  the  art  of  surgery, 
chough  of  great  importance  to  the  public,  was  considered  as  an 
aaferior  branch  of  the  science  of  medicine ;  that  to  prevent  the 
abuses  referred  to  in  regard  to  surgery,  and  also  to  prevent  un- 
authorised persons  from  practising  medicine  generally,  it  was  ex- 
pedient to  institute  the  commission ;  with  this  effect,  that  no  one 
could  practise  medicine  generally  without  a  testimonial  from  a 
university  where  medicine  was  taught,  or  the  leave  of  the  King's 
physician  ;  and  no  one  could  practise  the  inferior  art  of  surgery 
without  a  license  from  these  commissioners,  as  things  then  stood  : 
But  that,  as  the  superior  powers  of  the  universities  were  here  ex- 
pressly recognised  in  regard  to  medicine,  it  was  implied  that, 
as  soon  as  they  chose  to  exercise  their  privileges,  by  teaching, 
examining,  and  granting  degrees  in  surgery,  such  degrees  would 
form  a  title  to  practise  at  least  co-ordinate  with  the  license  of 
Che  commissioners,  if  not  essentially  superior  to  it.  The  diffi- 
culty, therefore,  which  I  have,  is  to  see,  how,  while  the  privi- 
leges of  the  University  generally  with  regard  to  medicine,  as  then 
taught,  are  expressly  recognised  in  the  charter,  and  their  power 
to  grant  degrees  in  surgerv  cannot,  in  my  opinion,  be  doubted, 
it  can  be  held,  on  a  sound  construction  of  this  charter,  that  it 
was  intended  to  have  the  effect,  or  can  legally  produce  such  effect, 
of  excluding  or  impairing  the  efficacy  of  such  degrees  in  sur- 
gery, when  legally  granted.  I  must,  however,  .distrust  mv  own 
judgment,  seeing  that  the  same  difficulties  have  not  been  telt  by 
the  other  consulted  Judges.** 

On  advising  the  cause,  with  these  opinions, 

Z^ord  Juttiee-CUrh  observed,  that  on  looking  at  these  opinions, 
and  the  decision  formerly  pronounced,  in  reference  to  which 
much  of  the  same  argument  had  occurred,  he  entirely  concurred 
In  the  opinion  delivered  by  the  majority.  Looking  to  the  charter, 
which  was  in  the  form  of  a  letter,  it  appeared  clearly  to  him  that 
it  conveyed,  and  was  intended  to  convey,  the  rights  of  a  corpora- 
tion quoad  hoe  i  and  therefore  he  was  of  opinion,  that,  as  a  cor- 
porate body,  the  suspenders  were  entitled  to  insist  in  the  present 
action.  He  had  no  doubt  that  it  was  competent  to  the  pursuers, 
in  the  declarator,  to  found  upon  all  rights  which  belonged  to  an 
university,  and  to  confer  degrees  and  titles  of  distinction.  But 
whatever  advantages  these  diplomas  or  honorary  titles  might 
confer  upon  the  holders,  as  an  evidence  of  their  qualifications, 
chat  was  quite  a  different  question  from  the  right  to  practise  a 
particular  art  or  trade.  There  was  the  most  nnarked  distinction 
jn  the  charter  between  medicine  and  surgery,  and  there  were 
words  ^in  it  which  clearly  amounted  to  a  prohibition. 

Xorrf  Meadoufbank  alsi>  concurred  in  the  opinion  of  the  ma- 
jority. He  considered  also,  as  a  circumstance  strongly  in  favour 
of  that  opinion,  that  the  professor  of  medicins  was  one  of  the 
persons  mentioned  expressly  in  the  charter. 

I*ord  Gleniee  concurred. 

After  some  discnssion  relative  to  the  question  of 
the  amount  of  fees  exigible  by  the  suspenders,  the 
Court  (1 5th  November  lb34<)  pronounced  the  follow- 
ing interlocutor : 

**  In  the  suspension  and  interdict.  Sustain  the  reasons  of  sus- 
pension ;  suspend  the  letters  iimplicUer ;  interdict,  prohibit  and 
discharge  in  terms  thereof;  find  and  declare  the  interdict  per- 
petual ; — and  in  the  declarator,  Sustain  the  defences,  assoilzie  the 
defenders  from  the  conclusions  of  that  action,  and  decern  ;  re- 
serving the  question  respecting  the  amount  of  the  fees  which  the 
suspenders  are  entitled  to  charge,  and  all  competent  actions 
tbereinent:  Find  the  chargers  liable  in  expenses:  Find  also 


the  University  liable  in  expenses  since  their  appeamnce  in  the 
action ;  allow  an  account,"  &c. 

Lord  Ordinary,  Medwyn.— ^c/.  Lord  Advocate  (Murray), 

Penney.—^//.   A.  E.   \lenteith Hopkirk  &  Imlach,  W.S., 

Suipendert'  Jgenlt,—W.   A.    G.  &  R.    Ellis,   W.S.,  SetpoH' 
dents*  Jgenis.—F.,  Cterk.-^lW^.H.D.] 


ISth  November  1834>. 
Second  Divibion.— (W.H.D.) 

No.  21. — Edward  Railton,  Advocator ,  v,  John 
Jacques  qf  Dyehouse^  and  Murray,  McGregor 
AND  Murray,  Writers^  Glasgou),  his  Mandatories, 
RespondenU. 

Expenses— Advocation — J  party,  uruuecettfnl  in  an  action  in  the 
Inferior  Court,  having  brought  an  advocation,  in  which  he  ad" 
duced  new  material  facts  which  heui  been  imftroperly  omUted  in 
the  Inferior  Court  records  and  honing  finally  prevailed — Found 
not  entilM  to  expenses. 

The  respondents  raised  an   action  in  the  SheriflF 
Court   of  Glasgow  against  the  ad Yocator,-— setting 
forth,  That  Henry  Jacques,  boot  and  shoemaker  in 
Glasgow,  was  rendered  legally  bankrupt,  in  terms  of 
the  Bankrupt  Statutes,  upon  7th  February  1833,  by 
diligence  at  the  instanoe  of  Alexander  Gray,  account- 
ant in  Glasgow:  That  a  poinding  of  the  said  Henry 
Jacques's  effects  was  executed  at  the  instance  of  H. 
Pulman,  merchant  in  London,  and  Edward  Railton, 
agent  in  Glasgow,  his  mandatory,  and  the  poinded 
effects  sold  in  virtue  of  a  warrant,  dated  6th  February 
1833,  and  the  proceeds  retained  by  the  said  Edward 
Railton:    That  the  said  poinding  was  used  within 
sixty  days  of  the  said  Henry  Jacques's  bankruptcy, 
and  therefore  the  pursuer  was  entitled  to  a  propor- 
tional share  of  the  proceeds  of  the  said  poinding, 
which  the  said  Edward  Railton  refused  to  account 
for.    The  summons  concluded  for  payment  of  a  pro- 
portional sum  of  the  said  proceeds,  minus  a  propor- 
tional share  of  the  expense  of  the  poinding,  and  for 
expenses  of  process.     In  drfence  it  was,  inter  alia, 
pleaded, — That  the  defender,  Railton,  had  been  im- 
properly concluded  against  personally  in  the  action, 
as  he  had  only  acted  as  the  mandatory  pf  the  poinding 
creditor,  to  whom  he  transmitted  all  the  proceeds  of 
the  poinding ;  and  farther,  that  the  pursuer's  claim 
was  bad,  in  respect  the  common  debtor  was  not, 
and  could  not  have  been  made  legally  bankrupt  by 
Gray's    diligence,  which  proceeded  at  his  instanoe 
upon  a  bill,  the  property  of  the  creditors  of  the  Messrs 
Watson,  bankers  in  Glasgow,  to  which  he,  Gray,  had 
no  title  or  right.     The  Sheriff  (2d  October  1833)  re- 
pelled the  defences,  and  decerned  in  terms  of  the  libel. 
The  defender  then  brought  the  present  advocation,  in 
which  he  stated,  that  the  record  in  the  Inferior  Court 
had  been  improperly  completed,  various  material  facts 
having,  from  oversight  or  neglect,  been  omitted,^-in 
particular,  inter  alia^  that  before  the  common  debtor 
absconded,  and  went  to  America,  on  27th  January 
1833,  various  diligences  had  been  Iraised  against  him : 
That  James  Craig,  leather  merchant  in  Glasgow,  had 
so  used  diligrence,  by  horning  and  caption,  against  him 
long  previous  to  his  flight.     When  these  additional 
facts  were  stated  in  a  condescendence  for  the  advoca- 
tor, the  respondents  lodged  a  minute,  abandoning  their 
claim  over  the  proceeds  of  the  poinding,  but  craving 
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to  be  found  entitled  to  expenses,  in  respect  of  the  ad- 
vocator now  resting  hjs  case  on  different  grounds  from 
those  pleaded  in  the  Inferior  Court. 

The  Lord  Ordinary  advocated  the  cause,  recalled 
the  interlocutor  complained  of,  but  found  expenses 
due  to  neither  party.  On  a  reclaiming  note  for  the 
advocator,  the  Court  adhered. 

Lord  Ordinary,  Mackenzie. — Act,  Anderson. — Alt.  Ivory.— 
John  CuUen,  W.S.,  and  Gibson-Craigs,  Wardlaw  and  Dalziel, 
^.S.,  Agentt,—!},,  aerk,'-iW,H,D,\ 


I4//i  November  1834. 
FinsT  Division. — (G.  D.) 

No»22. — ^Jambs  Melliss,  Advocator,  v.  Elizabeth 

Fraser,  Respondent. 

Process — Record. 

A  reclainring  note  in  an  advocation  refused  as  in- 
competent (with  £3f  3s.  of  expenses),  in  respect  the 
petitioner  printed  and  boxed  only  the  letters  of  ad- 
vocation, but  not  the  condescendence  and  answers  in 
the  Inferior  Court,  nor  the  additional  notes  of  pleas 
ill  this  Court. 

Lord  Ordinary,  Fullerton.— -rfrt.  A.  M'Neill ;  William  Allan, 
Agant. — Att,  Deas;  John  Robertson,  Ageni,^^1At  Bell,  Cterk.'-^ 


Mth  November  1834. 


Second  Division (J.  R.) 

No.  23. — Captain  John  Matheson,  Advocator,  v, 
Alexander  Mackenzie,  Respondent. 

RepresentatioD^PrsBceptio  Hereditatis  —  Liability  —  CtVeufn- 
Hances  in  which  held,  that  a  party  who  had  acquired  right  to  his 
father*!  heritable  estate,  during  his  father's  lifetime,  on  condition 
of  allowing  a  sum,  which  was  specified  as  the  amount  of  the  whole 
debts  affecting  the  estate,  to  be  made  a  real  lien  upon  the  prO" 
perly,  did  not  thereby  incur  the  passioe  title  o/*pneceptio  heredi- 
tatis, so  a*  to  be  liable  for  a  debt  alleged  to  be  due  by  the  father, 

,    but  which  was  not  comprehended  within  the  said  specification, 

'  The  late  Colin  Matheson,  Esq.  of  Bennetsfield,  and 
the  respondent,  were  co-cautioners  under  bonds  grant- 
ed in  1810  and  1815  for  William  Young,  writer  in 
Fortrose,  as  collector  of  assessed  taxes  and  property 
lax  for  the  burgh  of  Fortrose  and  county  of  Cromarty. 
Mr  Young  having  fallen  into  arrear  to  the  Crown,  a 
demand  was  made  against  his  cautioners ;  and  the  re- 
spondent, it  was  alleged,  paid  at  different  periods, 
between  1815  and  1818,  and  at  subsequent  dates,  on 
the  joint  account  of  himself  and  his  co-obligant,  Mr 
Matheson,  several  sums,  amounting  in  whole  to 
£7387,  3.  5.  After  Mr  Matheiron's  death,  which 
happened  in  1825,  the  respondent,  in  December  1830, 
instituted  an  action  in  the  Sheriff- court  of  Ross-shire 
against  the  advocator,  as  the  eldest  son  and  alleged 
representative  of  the  late  Bennetsfield,  his  father,  for 
payrnent  of  the  one-half  of  the  said  several  sums,  with 
interest.  In  defence  against  this  action,  the  advoca- 
tor maintained — \st,  That  he  did  not  represent  his 
lather,  and  was  not  liable  for  payment  of  his  debts ; 
and,  2d,  That  his  father  was  not  indebted  to  the  re- 
spondent in  the  sums  libelled.  On  13th  February 
1831,  the  Sheriff-substitute  ordained  the  parties  to 
lodge  mutual  condescendences,  to  be  seen  and  answer- 
ed respectively ; — wJien,  at  this  stage  of  the  proceed- 


ings, and  after'the  condescendence  fbr  the  respondent 
had  been  lodged,  the  process  was  advocated  from  the 
Inferior  Court,  at  the  instance  of  the  advocator,  ob 
contingentiam  of  a  previous  process  of  multiplepoind- 
ing  depending  in  this  Court,  which  bad  been  brought 
at  the  instance  of  Mrs  Mathesen,  as  executrix  qua 
relict  of  the  late  Bennetsfield,  and  in  which  action 
both  the  advocator  and  respondent  were  compearers 
and  claimants.  After  the  reasons  of  advocation  were 
lodged,  the  parties,  by  a  joint  minute,  agreed,  that  as 
the  contingency  between  the  two  cases  existed  only 
in  so  far  as  concerned  the  second  defence  proponed 
for  the  advocator,  a  record  should  be  made  up  in  the 
meantime,  and  a  fudgment  procured  on  the  first  de- 
fence, which  might  be  decisive  of  the  present  action, 
reserving  right  to  either  partv  to  move  for  a  con- 
junction of  the  two  cases,  and  also  to  proceed  with 
the  discussion  of  the  second  defence,  if  so  advised. 
On  that  understanding,  the  present  process  of  advo-  ' 
cation  was  therefore  alone  proceeded  in. 

It  appeared  that  the  late  Mr  Matheson,  by  a  post- 
nuptial contract  of  marriage,  entered  into  between 
him  and  his  wife  in  the  jrear  1786,  had  secured  bis 
estates  of  Bennetsfield  and  Little  Suddie  to  the  heir- 
male  of  the  marriage,  and  provided  to  his  wife  k  cer- 
tain annuity,  and  to  the  younger  children  of  the  mar- 
"riage  a  certain  sum  of  money,  divisible  among  them 
equally  in  certain  events.  It  also  appeared,  that  in 
November  1788,  Mr  Matheson,  whose  affairs  had  got 
into  confusion,  had  executed  a  trust-deed,  conveying 
his  estate,  de  prcesenti,  to  certain  trustees ;  **  whom 
all  failing,  to  and  in  favour  of  John  Matheson,  my  son, 
and  the  heirs-male  of  bis  body,'*  &c.  for  the  purpose 
of  more  readily  paying  his  debts,  and  providing  a  fund 
for  the  subsistence  of  himself,  his  wife  and  family. 
The  said  conveyance  bore  to  be  granted,  with  and 
under  the  burdens  of  the  whole  provisions  and  stipu- 
lations contained  in  Mr  Matheson's  contract  of  mar- 
riage: 

'*  Declaring  also,  as  it  is  hereby  specially  provided  and  declared, 
that  how  soon  the  said  John  Matheson  shall  attain  the  age  of 
twenty-one  years  complete,  and  shall  relieve  the  said  trastees, 
or  survivor  uf  them,  of  the  whole  engagements  they  may  then 
be  under  in  consequence  of  this  trust,  that  then  this  trust-right 
shall  cease  and  determine ;  and  the  said  trustees,  or  the  survivor 
of  ihem,  shall  dispone  the  lands  and  others  foresaid,  to  and  in 
favour  of  my  heirs  above  mentioned,  always  with  and  under  the 
burdens,  reservations,  provisions  and  exceptions  before  specified." 

On  this  trust-deed  infeftment  followed  in  favour  of 
the  trustees.  It  farther  appeared  that,  in  1800,  a 
supplementary  trust-deed  was  executed  by  Mr  Ma- 
theson, in  which  he  bound  himself  to  pay  a  certain 
sum  as  a  provision  to  each  of  his  younger  children. 
Thereafter,  in  1808,  the  advocator  having  reached 
mnjorfty,  a  conveyance  of  the  lands  of  Bennetsfield, 
&c.  was  executed  in  his  favour  by  Mr  James  Grant, 
the  sole  surviving  trustee,  in  terms  ef  the  stipulation 
to  that  effect  ^ hove  quoted,  contained  in  the  trust-deed 
of  1788.  On  this  disposition  the  advocator  was  after- 
wards infeft.  In  the  course  of  the  following  yeas 
(1809),  a  difference  seemed  to  have  arisen  between 
Mr  Matheson,  senior,  and  the  advocator,  regarding 
their  respective  rights  in  the  estate  of  Bennetsfield, 
which  involved  the  parties  in  a  litigation,  the  result 
of  which  was,  that  the  advocator  s  right  to  the  fee  of 
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the  etUte  was  snBtained,  leaTiag  the  qaeftUon  of  Colin 
Matheaon's  right  to  the  liferenl  opeo  for  farther  consi- 
deration, bat  it  did  not  appear  that  the  judicial  proceed- 
ings were  farther  in&isted  in.  In  the  meantime,  and 
during  the  continuance  of  said  litigation,  the  advoca- 
tor, in  1813,  executed  a  trust-deed  in  favour  of  certain 
persons,  and  among  others  the  respondent  (who,  it 
was  allied,  was  then  the  confidential  agent  of  Mr 
Matheson,  senior),  wherehy  he  conveyed  to  them  the 
estate  of  Bennetsfield  in  trust  for  certain  purposes. 
By  this  deed  the  trustees  were,  inter  alia,  authorised, 
aft^  payment  of  the  public  burdens,  interest  of  the 
deto  a£Fecting  the  estate,  &c  to  pay,  !#/,  to  the  advo- 
cator such  Ik  sum  annually  as  they  should  consider 
reasonable ;  and,  2(/,  to  Mr  Matheson  the  free  pro- 
duce of  the  estate,  for  the  support  and  maintenance 
of  himself  and  family.  The  deed  also  provided  that 
the  trustees  should  have  power  to  make  advances 
fur  the  outfit  of  Mr  *Matbe«on*s  younger  children, 
and  also  for  the  advancement  of  the  advocator  in 
the  army ;  and,  in  the  event  of  his  marriage,  the  trus- 
tees were  enjoined  to  secure  his  wife  in  a  suit- 
able  provision.  On  this  trust-deed  the  trustees  were 
Infeft  in  1817.  It  did  not  appear,  however,  that 
the  embarrassments  of  the  estate  were  much  relieved 
under  the  management  of  the  trustees ;  and  with  the 
view  to  a  new  arrangement,  the  respondent  was  em- 
ployed to  prepare  a  state  of  the  afiairs.  A  report 
was  accordingly  prepared  by  the  respondent,  exhibit- 
ing a  state  of  affairs  from  1785  to  Martinmas  1821, 
and  which  specified  a  certain  sum  as  the  total  amount 
of  the  debta  then  afiecting  the  estate.  This  report, 
it  was  alleged  by  the  advocator,  but  denied  by  the 
respondent,  was  not  confined  to  the  afikirs  of  the  trust, 
but  refef  red  generally  to  the  afikirs  of  the  family.  It 
wan  admitted,  however,  that  it  contained  no  mention 
of  the  debt  sued  for,  while  there  were  sums  stated  in 
it  as  personal  debts  of  Mr  Matheson,  as  an  individual, 
for  which,  it  was  alleged,  neither  the  trustees  nor  the 
trust-estate  were  liable.  The  said  report  having  been 
laid  by  the  respondent  before  a  meeting  of  the  trustees 
and  friends  of  the  family  of  Bennetsfield,  held  at 
Fortrose  on  2dd  October  1821,  the  following  minute, 
torilten  by  the  respondent^  was  then  entered  into : 

*■  The  meeting  proceeded  to  exaonine  the  report  of  Mr  Msc- 
kensie,  bmiker,  and  debts  affecting  tbe  estate  of  Bennetsfield, 
which  they  fincTby  the  said  report  toamonot  to  j£ll,746»  12.  J. 
-Steriing.  This  sum*  Captain  Matheson,  the  fiar  of  the  estate, 
assumes  as  a  real  debt  afiecting  the  sanie,  on  the  following  con- 
ditions, viz. :  Is/,  That  the  trustees  do  recover  the  estate  to  hiro 
as  fiar  in  absolute  possession  within  six  months,  or  sooner  if 
possible,  raakifig  in  tlfe  conveyance  the  foresaid  sum  of  ^1 1,746, 
Idk  Id.  a  real  hen  on  tlfe  estate;  2rf,  In  consideration  of  such 
leconveyaace,  he  binds  and  obliges  himself  to  fulfil  and  imple- 
oeot  all  engagemeuls  entered  into  by  his  father,  Colin  Mathe- 
son, and  the  trustees  of  the  estate,  successively  from  the  com- 
mencement in  1788  down  to  the  date  of  this  minute,  and  also  to 
fulfil  and  implement  in  every  particular  tfie  intentions  aiid  mean- 
ing  of  the  late  Mr  Alexandar  Gordon  of  St  Croix,  in  hia  two 
aettleasenia,  dated  in  1799  and  1600,  ip  favour  of  the  younger 
children  of  the  said, Colin  Matheson;  3<^p  In  further  considera- 
tion of  such  reconveyauce  so  to  be  gmnted,  be,  the  sard  Captain 
John  Matheson,  likewise  becomes  bound  to  execute,  timul  ei 
M€nul,B.n  heritable  bond  by  wayof  amiuity  in  fiivourof  his  father 
anil  mother,  and-  the  longest  liver  of  them  two,  for  the  yearly 
sum  of  j£SOO  Starling,  payable  at  Whitsunday  and  Martinmas 
by  equal  portiQMy'— the  first  of  which  payments  to  become  due 


and  payable  the  ensuing  term  immediately  after  the  execution 
of  the  said  reconveyance ; — which  propositions  and  conditions 
thereto  annexed  being  considered  by  the  said  Colin  Matheson, 
he  hereby  accepts  thereof,  renouncing  all  farther  iuterest  or  in- 
terference with  the  estate." 

In  terms  of  said  agreement,  a  disposition  and  re* 
conveyance  of  the  estate  of  Bennetsfield  was  executed 
by  the  trustees  in  favour  of  the  advocator,  is  the 
months  of  March  and  April  1822. 

Founding  on  the  obligation  undertaken  bv  the  ad<* 
vocator  under  the  above  arrangement,  ana  on  the 
mode  generally  in  which  he  had  acquired  the  estate^ 
the  respondent,  in  support  of  the  present  aotiony 
maintained, — I.  That  the  advocator  represented  his 
father  praceptione  hareditatis,  and  was  liabie  in  pay- 
ment of  the  respondent's  claim,  as  it  emerffed  pre- 
viously to  his  acceptance  of  the  conveyance.— ^II.  That 
the  advocator  assumed  the  responsibility  of  payment 
of  the  debt  in  question,  by  the  terms  of  the  arrai^e* 
roent  under  which  he  obtained  the  disposition  to  his 
father's  estate. — The  advocator's  plea  wae,  that  he  did 
not  represent  his  father  in  any  character  whatever, 
and  was  not  liable  for  the  debt  libelled. 

The  Lord  Ordinary  (Mackenzie)  pronounced  the 
following  interlocutor- and  note ; 

*"  29M  A/oy  I8S4.— The  Lord  Ordinary  having  heard  parties^ 
procurators,  and  thereafter  considered  the  closed  record,  and 
whole  process — Advocates  the  cause :  Finds  that  the  defender 
does  nor,  in  reference  to  the  present  claim  of  the  pursuer,  re- 
present bis  father,  nor  is  in  any  way  liable  for  the  said  claim  : 
Therefore  asMuilzies  the  defender,  and  decerns :  Finds  the  pur- 
suer liable  to  the  defender  in  expenses,  of  which  appoints  an  ac- 
count to  be  given  in,  and  when  lodged,  remits  to  the  auditor  to 
tax  the  same,  and  report. 

**  Note. — The  Lord  Ordinary  cannot  see,  in  the  circumstances 
of  the  present  case,  proved,  or  competently  offered  to  be  proved, 
any  ground  for  inferring  a  general  representation  of  the  defender's 
father  by  the  defender,  either  by  preceptio  hareditatit,  or  other- 
wise, under  any  of  the  passive  titles  libelled.  The  agreement 
in  1821  does,  however,  contain  words  that  have  an  appearance 
of  a  general  undertaking  by  the  defender  to  pay  his  father's  debts, 
even  personul,  us  existing  ut  the  date  of  that  contract.  But  the 
Lord  Ordinary  thinks  that  the  pursuer  is  barred  by  personal  ob- 
jection from  stating  that  the  present  claim  was  part  of  those 
debts." 

The  respondent  reclaimed*    The  Court  adhered. 

Lord  Ordinaryt  Mackenzie. — ^et.  Cuninghame  and  Handy, 
side;  Thomas  B.  Ferrie,  W.S.,  Ageni, — ^/r.  Dean  of  Faculty 
(Hope)  and  ivory  ;  Thomas  Mackenzie,  W.S.>  Agent,^^ 

'  Wh  November  1834. 
Second  Divi8ion.-~(J.  R.) 

No.  34. — William  Hagart,  &c.,  Ctaimanis^  v., 
W.  D.  Hag  ART,  Claimant. 

Deed,  Construction  of — Clause  — Legacy— -dVcuiNjIaiicef  in 
wUich  held,  l/uU  certain  iegacig*,  both  tpecial  and  general,  jtajf" 
altie  at  the  death  of  a  testatrix,  oful  a  turn  ordered  to  be  retaitied 
by  her  trustees,  were,  by  the  terms  of  her  trust'Settlement,  pre* 
ferable  to  certain  other  legacies  thereby  made  payable  at  the 
death  ffa  third  party. 

Legacy,  Special  or  General — A  testatrix  hmoing  directed  hertrus^ 
tetfs  to  keep  a  separate  account  of  the  rents,  interests,  dividends, 
4"C.,  arising  from  the  trust-estate  for  the  year  immediatily  pre- 
ceding  her  death ;  ami  having  bequeathed  the  fee  of  the  full 
income  of  that  year  in  favour  of  a  legatee — Held,  /.  7*hal  the 
bequest  was  a  special  legacy,  nipt  did  not  suffer  abatement,  in  the 
event  of  the  funds  proving  insvfficiciU  to  tatiafy  other  legacies.'^-' 
II.   That  ii  included  the  w'wte  income  of  lU  testatrix  for  tkt 
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fimaid  yeary  whether  derived  from  her  own  private  meanst  or 
Jrom  the  lifitrent  enfold  6y  her  of  her  deceased  huUfantTt  e$taie. 

The  late  Mrs  Raiii«ajr,  of  Maxton,  died  in  May  1832» 
leaving  a  trusted  isposition  and  settlement,  executed 
by  her  in  December  1831,  whereby  she  conveyed  her 
whole  property  to  trniitees,  for  the  following  pur- 
poses : — Uty  For  payment  of  her  debts,  death-bed  and 
faneral  charges,  and  the  expenses  of  the  trast,  2d^ 
She  bequeathed  certain  articles  of  plate  to  certain 
persons  therein  named.  Sd,  She  directed  her  trustees 
to  retain  £1000  out  of  the  trust-funds,  and  to  pay  the 
interest  thereof  to  her  brother  William,  during  the  life- 
time of  her  brother  Henry.  M,  She  directed  her  trus- 
tees to  retain  £500  out  of  the  trust-funds,  and  to  pay 
the  interest  thereof  to  her  coachman  and  his  wife, 
during  their  lives,  and  thereafter  to  pay  the  principal 
to  George  Williamson.  5th,  She  bequeathed  a  legacy 
of  £500,  free  of  legacy-duty,  to  her  nephew,  William 
Haffart.  6/A,  She  directed  her  trustees  to  pay  all 
such  bequests  as  she  might  afterwards  leave  to  her 
servants,  or  to  the  parishes  of  St  Maxton,  St  Bos- 
wells,  and  South  Leith,  or  otherwise.  7M,  **  After 
performing  the  special  purposes  of  this  trust,  as  above 
set  forth,"  she  directed  that  her  brother  Henry  should 
enjoy  the  liferent  of  her  household  furniturey  to  go  at 
his  death  to  Robert  Ramsay  Williamson : 

**  And  I  also  direct  and  appoint  my  said  trustees  to  make  pny- 
nent  to  the  said  Henry  Hagart  during  all  the  days  of  bis  life- 
time, after  my  death,  of  the  whole  interest,  or  free  annual  pro- 
ceeds arising  from  my  said  trust-estate  and  effects,  heritable  and 
moveable,  real  and  personal,  before  conveyed,  after  providing  for 
the  special  purposes  of  the  trtist  before  specified.  8/A,  I  direct 
my  said  trustees  to  keep  a  separate  account  of  the  rents,  in- 
terests,  dividends,  or  other  annual  proceeds  arising  upon  my  said 
trust-estate,  from  the  term  of  Whitsunday  or  Martinmas  im- 
mediately preceding  my  death,  till  the  corresponding  term  in  the 
following  year.  And  I  leave  and  bequeath  to  the  said  William 
Hagart,  reputed  natural  son  of  the  said  Henry  Hsgart,  the  fee 
of  that  one  full  year's  income,  payable  to  him  upon  the  death  of 
the  said  Henry  Hagart,  the  lirerenter.  9lh,  After  the  death  of 
the  said  Henry  Hagart,  I  direct  my  said  trustees  to  make  pay- 
ment of  the  following  legacies  to  the  persons  after  named,  to 
whom  I  hereby  leaVe  and  bequeath  the  same,  viz.  :**— Here  fol- 
lowed the  names  of  certain  persons  to  whom  certain  sums  of 
money  were  bequeathed, — '*  which  several  legacies  shall  be  paid 
immediately  after  the  death  of  the  said  Henry  Hagart,  with  in- 
ferest  from  the  day  of  his  death  till  paid.  I  DM,  After  the  death 
of  the  said  Henry  Hagart,  and  performance  of  the  special  pur- 
poses of  this  trust,  as  above  set  forth,  I  direct  and  appoint  my 
said  trustees  to  make  paymeuX  of  the  whole  interest,  or  free 
annual  proceeds  of  the  remainder  of  mv  said  trust-estate  and 
effects,  heritable  and  moveable,  real  and  personal,  before  con- 
veyed to  the  said  William  Hagart,  my  brother,  in  case  he  shall 
survive  the  said  Henry  Hagart,  during  all  the  days  of  th^  life- 
time of  the  said  William  Hagart,  my  brother,  after  the  death  of 
the  said  Henry  Hagart.  IIM,  After  the  death  of  the  survivor 
of  the-  said  Henry  Hagart  and  William  Hagart,  my  brothers,  I 
direct  my  said  trustees  tamake  payment  of  the  following  legacies 
to  the  persons  after  named,  to  whom  I  hereby  leave  and  bequeath 
the  same,"  viz. 

Here  followed  the  names  of  certain  persons  to  whom 
certain  sums  of  money  were  bequeathed,  payable  at 
the  first  term  of  Whitsunday  or  Martinmas  after  the 
death  of  Henry  and  William  Hagart,  the  brothers  of 
the  testatrix,  with  interest  thereafter  till  paid.  12M, 
After  the  death  of  her  said  brothers,  "  and  after  per- 
formance of  the  special  purposes  of  this  trust,  as  above 
set  forth,"  she  directed  the  interest  of  the  residue  of 


her  whole  estate  to  be  liferented  by  certain  persons 
therein  named,  and  the  fee  thereof  to  go  to  John 
Murray,  his  heirs  and  assignees.  Thereafter,  by  codi- 
cil, dated  5th  May  1832,  the  testatrix  recalled  and 
restricted  certain  of  the  money  legacies  contained  in 
the  trust-deed, — left  dB500  additional  to  her  nephew, 
William  Elagart,  payable  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  her  death, — declared  the 
legracy  of  £500,  formerly  bequeathed  to  him  by  the 
eleventh  clause  of  the  trust-deed,  to  be  payable  at  the 
same  term, — left  her  stock  of  wines  and  spirits  to  her 
said  nephew,  and  her  carriage  and  horses  to  her  brother 
William, — left  £40  to  Alexander  M*Kensie,  her  ser- 
vant, payable  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas after  her  death,  and  £50  to  Mr  Brodie,  one  of 
her  trustees,  payable  at  the  same  term.  The  testatrix 
subsequently  executed  ten  other  separate  holograph 
memorandums  or  codicils,  by  which  she  bequeathed 
certain  legacies  to  her  servants  and  other  parties. 

The  trustees  proceeded  to  carry  into  effect  the 
different  purposes  of  Mrs  Ramsay's  settlement ;  but 
foreseeing,  from  the  multiplicity  of  legacies,  a  probable 
deficiency  of  funds,  they,  in  July  1833,  brought  a 
process  of  niultiplepoinding  and  exoneration.  In  this 
action,  appearance  was  made  for  several  of  the  parties 
above  mentioned,  and  claims  were  entered  for  them 
respectively :  More  particularlv,  the  said  William 
Dickson  Hagart,  the  nephew  of  the  testatrix,  found- 
ing on  the  bequest  in  his  favour,  above  quoted,  claimed, 
besides  his  other  legacies,  and  as  a  preferable  right  to 
the  claims  of  the  other  legatees,  the  fee  of  a  sum 
equal  to  one  full  year's  income  of  the  testatrix  for 
the  year  prior  to  her  death,  as  the  same  should  be 
ascertained,  without  any  deduction. 

In  support  of  this  claim,  it  was  maintained  that  the 
said  bequest  amounted  to  a  special  legacy  of  Mrs 
Ramsay's  annual  income  of  one  particular  year,  and 
therefore  did  not  suffer  abatement,  though  the  funds 
fell  short  of  answering  the  other  legacies.  As  indica- 
tive of  the  intention  of  the  testatrix,  with  reference 
to  saij)  bequest,  the  following  letter  from  her  to  the 
claimant,  dated  prior  to  the  trust-deed,  was  referred 
to : 

'<  My  Dear  Wilijam-— Whatever  money  is  due  to  me  at  my 
death  from  Martinmas  to  Martinmas  following,  I  leave  in  life- 
rent to  my  brother  Henry,  your  father ;  and  at  bis  death  I  leave 
the  same  sum  inyi>0  to  yon.  1  have  made  a  codfcil  to  this  effect. 
— Your  afft.  aunt"  (Signed)  •*  Ad.  Monty.  Ramsay.**— 
««  LeUh,  4th  November  1890.** 

It  appeared  that  Mrs  Ramsay's  funds  and  estate 
consisted  partly  of  certain  private  'funds,  the  capital 
of  which  belonged  to  herself,  lertt  ont  on  different  se- 
curities, and  which  yielded  about  £200  per  annum,  and 
partly  of  a  liferent  of  a  considerable  portion  of  the 
funds  and  estate  left  by  her  late  husband,  and  yield- 
ing from  £1000  to*£1800  per  annum.  The  claimant, 
William  Dickson  Hagart,  contended  that  he  had  a 
right  to  the  whole  of  Mrs  Ramsay's  income  for  the 
year  in  question,  from  whatever  source  derived:  where- 
as the  other  legatees,  besides  maintaining  that  the  said 
legacy  left  to  him,  of  one  year's  income,  was  not  spe- 
cial nor  preferable  to  the  other  legacies,  but  most 
suffer  a  proportional  abatement  with  them,  contended, 
that  the  sum  (amounting  to  from  £1000  to  £1800), 
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arising  to  Mra  Ramny  from  the  liferent  of  lier  faat- 
lNUid*s  estate,  mntt  be  viewed  as  stock  or^  capital,  to 
one  year's  interest  of  which  alone  the  said  William 
Dickson  Hagart  was  entitled,  besides  the  £200  de- 
rived from  Mrs  Ramsay's  own  funds. 

The  legatees,  whose  legacies  were  payable  at  the 
first  term  after  Mrs  Ramsay's  death,  and  also  the  par- 
ties interested  onder  the  fourth  clause  of  the  trust- 
deed,  maintained.  That  the  sums  provided  to  them 
were  (under  the  terms  of  the  trust-deed)  preferable 
to  the  legacies  payable  at  the  death  of  Mr  William 
Uagart,  the  brother  of  the  testatrix. 

The  Lord  Ordinary  on  Sd  June  1834,  pronounced 
the  following  interlocutor  and  note : 

**  The  Lord  Ordinary  baring  resunaed  consideration  of  the 
debate,  and  advised  the  process — Finds,  that  in  terms  of  the  trust- 
dispoaition  and  settlement,  payment  of  the  legacies,  both  general 
and  special,  which  became  due  at  Mrs  Ramsay's  death,  and  at 
Whit^tundav  1832,  as  well  as  the  sum  to  be  retained  under  the 
fourth  head  of  the  trust,  are  among  the  special  purposes  of  the 
trust  which  are  preferable  to  the  legacies  which  become  payable 
at  the  death  of  Mr  William  Hagart :  Finds,  that  under  the 
eighth  clause,  and  owing  to  the  predecease  of  Henry  Hagart, 
the  claimant  William  Dickson  Hagart  is  now  entitled  to  the 
amount  of  the  te8tatriz*s  year's  income  from  Martinmas  pre* 
ceding  her  death  to  the  succeeding  Martinmas,  arising  from  rents, 
interests,  dividends,  or  other  annual  proceeds,  in  so  far  as  they 
were  uplifted  by  the  trustees,  or  were  in  her  hands  extant  and 
distinguishable  at  the  time  of  her  death  ;  and  whether  the  said 
7ear*8  income  arose  from  the  rents  of  her  husband's  estate  life- 
rented  by  her,  or  from  the  interest  of  her  own  separate  funds ; 
and  that  this  is  a  special  legacy  or  bequest,  which  will  not  suffer 
abatement  if  there  be  a  shortcoming  of  funds ;  and  appoints  the 
cause  to  be  called,  that  an  interlocutor  may  be  adjtibted,  pre- 
ferring the  claims  of  the  various  claimants  in  terms  of  these 
findings. 

**  Note. — There  is  no  doubt  much  ambiguity  in  the  8th  clause 
of  the  trust-deed,  more  especially  if  taken  in  connection  with  the 
codicils  afterwards  made,  which  leave  a  shortcoming  of  the  funds 
on  any  view  of  its  meaning.  The  Lord  Ordinary  does  not  lay 
any  stress  on  the  letter  4tb  November  1830,  because  it  refers  to 
a  prior  settlement,  and  a  codicil  then  mude ;  and  the  subsequent 
settlement,  which  must  regulate  the  distribution  of  her  property, 
and  is  dated  20th  December  1831,  shows,  that  so  fur  as  regards 
one  part  at  least  of  her  intention,  she  had  altered  it,  as  she  does 
not  leave  the  liferent  of  whatever  money  was  due  to  her  to  her 
brother.  It  would  only  have  been  of  use  if  the  codicil,  on  being 
produced,  was  seen  to  be  expressed  in  the  same  terms  as  those 
in  the  subsequent  settlement.  The  interpreution  put  upon  it 
by  the  Lord  Ordinary  is  chiefly  deduced  from  the  words,  *  the 
fee  of  that  full  year's  income,*  and  the  consideration  which  must 
have  influenced  her  at  the  time  of  making  it  Had  this  deed 
remained  without  any  addition  to  the  legacies,  the  Lord  Ordinary 
understands  that  there  would  have  been  ample  funds  for  the  whole 
purposes  of  it  The  special  bequests  did  not  exhaust  her  own 
funds,  and  it  was  natural  for  her  to  wish  to  dispose  of  the  addition 
to  ber  fortune  which  would  arise  from  the  current  year's  income, 
in  so  far  as  fidling  under  her  trust-estate,  which  would  be  to  an 
uncertain  amount,  according  as  she  did  or  did  not  survive  the 
first  tenn,  or  did  or  did  not  uplift  a  part  of  it,  and  to  leave  the 
addition  hr  some  general  description  to  the  person  whom  she 
evidently  nivoured.  It  is  only  the  additional  bequests  which  have 
made  it  impossible  to  carry  her  settlement  into  full  effect,  and 
which  have  thus  thrown  a  doubt  upon  her  intentions ;  but  these 
most  be  presumed  to  have  been  made  under  some  misappre- 
henaion  as  to  the  extent  of  her  funds,  or  forgetfolness  of  this 
previous  diaposal^of  her  year's  income;  for  the  Lord  Ordinary 
cannot  put  the  meaning  upon  it  contended  for  on  the  part  of 
those  competing  with  William  Dickson  Hagart.  The  trustees 
are  to  keep  a  separate  account  of  the  rents,  &c  of  that  year's 
income  in  which  she  dies ;  it  is  something  different  from  the 
trust  accounts  ^  It  is  a  special  account  applicable  U>  this  purpose, 


only  to  become  available  at  the  death  of  Henry  Hagart,  which 
might  not  have  been  for  twenty  years  after  the  death  of  the  tes- 
tatrix." 

The  claimantfl,  William  Hagart,  &c.,  reclaimed,  in 
ao  far  as  the  foresaid  bequest  in  favour  of  W.  D.  Ha- 
gart was  sustained  as  a  special  legacy,  and  not  liable 
to  abatement. 

XortfJus/tc«-C7«r^.— The  case  has  been  very  ingeniously  ar- 
gued on  the  part  of  the  petitioners ;  but  I  have  looked  at  the 
deed  on  which  it  is  agreed  our  opinions  must  rest,  and  have  no 
doubt  that  this  is  a  special  legacy.  It  is  just  the  measure  of  the 
right  which  the  testatrix  was  pleased  to  give.  Whatever  the  in. 
come  of  the  particular  year  which  is  described,  was,  the  legatee 
was  just  to  get  the  amount  of  the  income  of  that  year,  from 
whatever  sources  derived.  I  can  deal  with  this  clause  only  in 
the  same  way  as  with  those  other  clauses  which  leave  him  the 
several  sums  of  :€500. 

The  Court  adhered. 

Lord  Ordinarjft  Medwyn. — Act,  Keay  and  Graham  Bell ; 
James  Morgan,  S.S.C.,  Agent. — Alt,  Dean  of  Faculty  (Hope) 
and  A.  McNeill;  Robert  Welsh,  S.S.C.,  Agent.— -For  the 
TVuiteet,  j*!?.,  Brodies  and  Kennedy,  W.  S.,  Agentu — Mr 
Thomson,  C&rJr.— [J.A.] 


Ibth  November  IS'^^ 
FiasT  DiYisioN.— (G.  D.) 

No. 25. — Jamks  Donaldsom,  Advocator^v.  Mathew 
MoNCRiEFF  Pattison  AND  Othurs,  Respondents. 

Jurisdiction — Dean  of  GuUd — /.  A  complaint  against  the  ownen 
of  a  cotton  store  cu^joining  a  public  street^  that  they  were  in  the 
practice  of  raising  and  lowering  heavy  bales  of  goods  to  and  from 
carts  on  the  street,  by  means  of  cranes  and  puUiei,  into  and  oiU  of 
t/te  upper  stories  of  the  building,  to  the  deterioration  of  the  com^ 
plainers*  property,  the  interruption  of  their  access  thereto,  and  to 
the  danger  of  the  lives  of  the  passengers — Held  incompetent  before 
the  Dean  of  Guild. — //.  Observed,  that  wherever  the  Dean  of 
Guild's  jurisdiction  is  competent,  it  is  erclusive. 

The  respondents,  on  24th  January  1832,  presented 
a  petition  to  the  Dean  of  Guild  of  Glasgow  and  bis 
Council,  stating, 

*'  That  the  petitioners  are  joint  proprietors  of  certain  building8» 
situated  between  Mitchell  Street  and  Buchanan  Street,  Glasgow, 
and  fronting  Mitchell  Street,  occupied  as  a  public  market,  tavern, 
&c. :  That  immediately  adjoining  the  property  of  the  petitioners 
to  the  north,  in  Mitchell  Street,  there  is  a  large  building  occii« 
pied  as  a  cotton  store  belonging  to  James  Donaldson,  cotton 
broker  in  Glasgow :  That  the  wall  of  the  said  building  fronting 
Mitchell  Street,  is  built  on  the  extreme  western  boundary  of 
the  said  James  Donaldson's  property,  and  immediately  adjoina 
the  public  street :  That  the  said  James  Donaldson,  or  James 
Donaldson  and  Co.,  the  tenants  or  occupiers  of  the  said  cotton 
store,  are  in  the  constant  practice  of  loading  and  unloading  their 
carts  on  the  public  street,  and  of  taking  theiv  carts  close  in  to 
the  front  wall  of  the  said  cotton  store;,  and  raising  heavy  bales  of 
cotton  and  other  goods,  by  means  of  cranes  and  pullies,  or  other 
tackling,  into  tho  upper  flats  of  the  said  cotton  store,  and  again 
lowering  them  into  the  caits  in  the  same  way :  That  in  conse* 
quence  of  this  the  aooess  to  the  property  of  the  petitioners,  along 
the  pavement  or  footway  on  the  east  side  of  Mitchell  Street, 
is  not  only  interrupted,  but  the  lives  of  the  passengers  endanger* 
hdf  all  to  the  great  injury  of  the  petidoners,  whose  property,  as 
a  public  market  and  tavern,  is  thus  much  deteriorated :  for  which 
reasons  the  present  application  beeomes  necessary.** 

The  petition  therefore  prayed  for  an  order  for  ser- 
Tice  and  answers,  and  tbereaner  to 

**  interdict,  prohibit,  and  discharge  them,  and  all  others  for  them, 
from  interrupting  the  passage  along  the  pavement  or  footway 
of  Mitchell  Street  aforesaid,  by  their  carts ;  and  from  raising 
their  cotton  bales,  and  other  goods,  from  their  carts,  into  thi) 
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upper  flats  of  the  seid  building*  and  again  lowering  tbem  down, 
as  aforesaid ;  and  find  the  said  James  Donaldson^  and  James 
Donaldson  and  Co.,  liable  in  expenses.** 

The  advocator  lodg«d  answers,  pipadifig — 1^/»  That 
the  question  raited  was  one  of  Policct  and  t(ierefore 
pot  cognisable  by  the  Dean  of  Gnild  CourL  2df  That 
the  use  of  cranes  and  pullies  for  raising  and  lowering, 
loading  and  unloading  goods,  was  universal  in  every 
commercial  city  in  Great  Brttaio,  and  was  perfectly 
lawful. 

After  a  record  had  been  doted  and  a  proof  led,  the 
Dean  of  Guild  on  23d  August  1832,  pronounced  this 
interlocutor : 

*'  Having  again  oonsidered  this  proeess,  partioylarly  the  closed 
record,  and  proofs  adduced  by  the  parties  respectively :  Find  the 
defender  has  not  established  the  existence  of  any  general  prac^ 
tice  or  usage  in  the  city  of  Ghi&gow  and  suburbs,  such  as  to  jus- 
tifv  the  construction  and  use  of  macfaiaery  in  the  loading  and 
unloading  of  carts  at  his  store,  and  the  mode  of  loading  or  un- 
loading these  carts  upon  the  public  street,  complained  of  by  the 
pursuers ;  find  that  Mitchell  Street  is  now  one  of  the  public 
streets  of  this  town ;  and  find  the  defender  is  not  entitled,  for 
the  accommodation  of  persons  resorting  to  bis  store,  to  occupy 
the  said  street,  and  foot  pavement  thereof,  opposite  to  his  pro- 
perty, by  the  successive  position  th^eon,  for  at  least  several 
hours  daily,  of  carts  receiving  or  delivering  goods  at  his  said 
store,  to  the  obstruction  of  the  passage  along  the  said  street,  and 
of  the  access  thereby  to  the  premises  of  the  pursuers,  and  other 
lidjacept  proprietors  and  possessors ;  nor  to  suspend,  by  tackling 
over  the  said  street,  heavv  bales,  or  packages  of  goods,  in  the  pro- 
cess of  loading  or  anloading  the  said  carts,  to  the  danger  of  thA 
persons  and  lives  of  the  lieges:  Tberefore  grant  interdict  as 
«raved  in  the  original  petition ;  find  the  pursuers  entitled  to  ex- 
penses,** &C. 

In  the  advocation  the  advocator  pteaded^-^h  The  re- 
spondents have  no  sufficient  title  to  pursue. — II.  The 
original  petition  presented  by  the  respondents  against 
the  advocator,  to  the  Dean  of  Gaild  of  Glasgow,  was 
incompetent,  Jn  regard  the  subiect-matter  of  that  pe* 
tition  did  not  fall  under  the  jurisdiction  of  the  said 
Dean  of  Guilds — III.  The  advocator  is  entitled  to 
continue  his  practice  of  making  use  of  Mitchell  Street 
for  the  purpose  of  stowing  and  unstowing  goods  in 
his  store  by  means  of  the  machinery  complained  of 
in  the  petition ;  and  this  practice,  which  is  attended 
with  no  dai^er  to  the  publici  and  with  very  trifling 
inconvenience  to  passengers,  is  in  itself  not  only  per- 
fectly legal,  but  IS  sanctioned  by  the  custom  of  the 
city  of  Glasgow,  especially  in  tne  late  or  extended 
royalty,  as  well  as  by  the  custom  of  other  great  com- 
meroi^  towns. 

Tlie  respondent  pleaded — I.  The  respondents,  as 
contignonsproprietors,  have  a  sufficient  title  to  pur- 
sue.— II.  The  subjects  being  locally  situated  within 
the  territory  of  the  Dean  of  Guild,  and  (he  application 
relating  to  encroachments  on  a  public  street,  and  to 
an  alleged  interf(»*ence  with  the  rights  of  contermi* 
nous^iroprietors,  the  Dean  of  Guild  had  full  jurisdic- 
tion to  entertain  the  respondents'  petition,  and  t^ 
pronounce  the  judgments  complained  of. — III.  The 
judgments  sought  to  be  advocated  are  well  formed  on 
their  merits.  Both  at  common  law,  and  under  the 
express  terms  of  tl^e  Glasgow  Police  Actp,  the  occu- 
pants of  tenements  situated  in  a  public  street  are 
debarred  from  using  and  occupying  such  road  or  street 
to  the  obstruction  of  the  public,  or  to  the  loss  or  in- 
jury of  the  neighbouring  proprietors,  by  such  opera- 


tions as  those  which  hitve  been  prohibited  by  the  in- 
terdict pronounced  by  the  Dean  of  Guild* 

The  Lord  Ordinary  (FuUertoo)  an  6tk  February 

1834, 

"  Having  heard  parties'  procurators,  sod  considered  the  record 
and  proof;  finds  that  the  advocator  is  the  proprietor  and  occu- 
pier of  a  cotton  store  in  Mitchell  Street,  in  Glasgow,  adjoiniirg 
to  the  property  of  the  respondents :  Finds  it  proved  and  admitted, 
that  the  goods  are  raisea  to,  and  lowered  frotn  the  said  store,  by 
pullies  or  other  machinery  suspending  then,  while  so  raised  or 
lowered,  in  front  of  the  building,  and  over  the  fWotway  of  the 
said  street :  Finds  it  proved,  that  these  operationa  occasion  the 
obstruction  of  the  footway  during  several  hours  of  the  day,  and 
are  also  attended  with  danger :  Finds  it  not  proved  that  toere  is 
any  general  or  common  practice  in  Glasgow,  of  using  such  ma- 
chinery in  the  public  streets  -.  Finds  it  not  proved  thist  there  is 
any  peculiarity  in  the  situation  or  circumstances  of  Mitchell 
Street,  which  distinguishes  it  from  the  other  public  streets  of  the 
city:  Finds,  that  in  these  circumstances,  the  operations  of  the 
advocator  afford  a  legal  ground  of  complaint  to  the  respondents, 
the  adjoining  proprietors,  and  do,  from  their  nature,  as  proved, 
fall  within  the  cognisance  of  the  Dean  of  Guild :  therefore. 
Repels  the  reasons  of  advocation  ;  remits  the  case  timpiicUer  to 
the  Dean  of  Guild,  and  decerns i  finds  the  respondents  entitled 
to  expense^*'  &c. 

The  advocator  reclaimed,  and  the  ouestion  of  com- 
petency was  very  fully  argued,  and  delayed  for  con- 
sideration.    At  the  final  advising  to-day^ 

Lord  Mackenzie  said,  it  is  proper,  in  quesdons  of  jurisdiction, 
that  the  grounds  on  which  the  Court  proceed  should  be  stated, 
that  there  may  be  no  mistake.  I  am  glad  that  time  was  taken 
to  consider  this  case  I  had  doubts  at  the  last  advising,  but  1 
am  now  satisfied  the  Dean  of  Guild  has  no  jurisdiction.  The 
case,  however,  is  still  a  narrow  one.  The  jurisdiction  of  the 
Dean  of  Guild  is  peculiar,  and  exclusive  of  that  of  other  inferior 
magistrates.  It  relates  to  questions  of  neighbourhood,  i.  e.  be- 
tween neighbouring  heritors  depending  on,  or  necessarily  con- 
nected with,  the  policy  or  rule  of  building  within  burgh.  It  is 
so  described  in  the  case  of  the  Magistrates  of  Stirling.  It  also 
embraoes  questions  relating  to  neighbourhood  between  buildings 
and  the  public  street.  The  Dean  of  Guild  nay,  at  the  instance 
of  any  neighbour,  or  without  any  instance,  enforce  the  rights 
of  the  public  in  this  respect.  He  amy  therefore  entertain  any 
complaint  against  a  building  as  being  necessarily  or  naturally  in- 
junuus  to  the  neighbourhood,  or  to  the  public  street.  Such 
being  the  nature  of  the  jurisdiction  of  the  Dean  of  Guild,  I  think 
it  very  likely  that  in  this  case  there  was  room  for  a  complaint 
to  that  Magistrate.  In  fact,  it  is  pretty  evident  that  a  storehouse 
bad  been  so  constructed,  that  the  use  of  it  led,  if  not  neces- 
sarily,  at  least  naturally  to  a  nuisance  on  the  public  street.  A 
complaiiit  might  therefore,  I  think,  have  been  made  to  the  Dean 
Of  Guild  against  this  building,  praying  to  have  it  taken  down  or 
modified,  or  at  least  its  use  regulated,  so  as  lo  prevent  the  mis- 
chief. But  the  salient  point  of  such  a  complaint  must  havo 
been  a  statement  of  the  fault  in  the  building.  That  was  indis^ 
pensible  to  give  jurisdiction  to  the  Dean  of  Guild  in  the  appli- 
cation, as  it  was  to  exclude  the  other  Migistntesand  the  Sheriff 
from  entertaining  it  But  in  this  petition,  unfortunately,  such  a 
statement  is  entirely  omitted.  There  is  no  complaipt  against 
any  building,  and  no  statensent^of  any  qoaltty  in  any  building  to 
found  B  eomplsint.  Nothing  is  said  as  to  this,  but  that  the  ad^ 
vocator*s  storehouse  bounds  with  the  street,  which  is  perfectly 
legal.  The  only  thing  complained  of  is,  what  might  be  done 
in  reference  to  any  building  that  had  windows.  It  is  a  sort  of 
wrong  which  surely  it  would  not  have  been  incompetent  for  the 
Magistrates  or  the  Sheriff  to  remedy.  The  prayer  is  to  the 
same  effect.  (Here  his  Lordship  read  the  petition  and  pra^r). 
I  therefore  think,  that  though  the  case  seems  to  have  admitted 
of  it,  the  oomphiint  is  not  so  laid  as  to  bring  it  under  the  peculiar 
jurisdiction  of  the  Dean  of  Guild.  It  has  been  signed,  however, 
that  a  statement  that  a  building,  though  not  illegal,  is  uaed  i7- 
trgaUy,  makes  a  case  competent  to  be  brought  before  the  Dean 
of  Guild,  and  to  pray  to  have  that  use  prohibited.    On  fully  con- 
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sideling  tbe  case,  and  loobkig  over  tbe  deciiions,  I  am  not  satis- 
fied that  this  is  tl^  law.  I  rather  think  it  is  not ;  and  that  such 
a  statement  would  not  be  sufficient  to  exclude  tbe  ordinary 
Courts,  and  admit  the  Dean  of  Guild.  Tbe  case  of  Fleming 
against  Une,  which  related  to  tbe  teaching  of  fencing  in  an  opper 
land,  seems  in  point  $  but  the  question  of  jurisdiction  was  not 
raised,  and  therefore  that  case  is  no  authority.  In  all  the  other 
cases  it  was  not  the  use,  but  some  modification  of  the  building 
that  was  complained  of.  The  cases  of  Kinlocb  and  Vary  re- 
lated to  tbe  formation  of  a  smiths  working  shop  in  a  land — which 
was  more  than  a  mere  use.  It  was  a  sort  of  modification  of  the 
^KMise. '  So  was  tRfe  fbrmatlon  of  a  carpenters  shop  and  timber 
yard  'in  Carmbber's  Close.*  So  also  the  putting  up  of  a  water 
barge  and  sign  on  a  house,  in  the  cases  of  Buchanan  and  Thom- 
son. BOt  be  tbis  as  it  may,  there  is .  no  proper  statement  in  tbe 
present  petition,  of  any  use  of  the  building,  which  can  be  called 
illegal,  and  no  prayer  for  interdict  against  any  such  illegal  use. 
What  is  complained  of  here,  is  a  certain  practice  on  the  public 
streeL  It  is  the  public  street,  and  not  the  building,  wb.icb  is 
said  to  be  used  illegally.  On  these  grounds,  I  feel  compelled  to 
concur  with  the  Lord  rresident,  that  this  action  was  competent> 
bef9re  the  SherifiT  or  ordinary  Magistrates,*  and  incompetent  be- 
fore the  Dean  of  Guild,  and  that  the  case'  mast  be  disposed  of 
on  that  footing. 

Lord  Balgratf, ^^The  only  difficulty  I  had,  arose  from  some 
of  tbe  cases  referred  to  by  Lord  Mackenzie.  The  question  de- 
pends on  tbik,  whether  the  Dean  of  Gp}ld  has  Jurisdiction  in 
cases  of  nuisance?  There  is  no  doubt,  that  wherever  be  had  juris- 
diction, that  jurisdiction  is  exclusive.  But  on^  looking  to  the 
case  of  Smith,  and  sdroaotber  cases,  I  do  not  see  tiiat  they  related 
to  any  alterations  on  the  building.  ' 

Lord  President. — If  the  Dean  of  Quild  bad  jurisdiction  in 
tbi4,.be;  would  have  jurisdiction  to  prevent  my  carriage  standing 
on  the'street.  '      .      •       .     *  .      .  "   • 

Lord  GUUet — Or  to  prevent  half  a  ^ozen  carts  driving  abreast, 

^itb  tbe  carters  all  riding,  while  the  police  are  walking  aboi<t  as 

.if  they  had  nothing  to  do  with  tbe  matter.    Tbe  Dean  of  Guild, 

however,  baa  jurisdiction  in  many,  cases  of  nuisance,  but  not  be^ 

caus<r'they  are  case^  of  .nuisance. 

Od  expenses  being  moved  for  by  the  advocator, 

Lord  President  remarked,  that  tbe  advocator  bad  been  guilty 
of  creating  a  nuisancet 

fsord  Uacke»»ie  thought  it  w^uld  be  hard  to  give  expenses. 
If  tbe  Dean  of  Guild  bad  been  competent,  ihe  party  wa$  forced 
to  go  (here,  because  the  jurisdiction  was  exclusive. , 

Tbe  Court  recalled  tbe  interiocntor  of 'the  Lord 
Ordinary ;  advocated  the  cansey  dismissed  the  action 
as  incotpnpetenty  but  found  no  expenses  due. 

L.ord  ^Ordinary t  FuUertpn. — Act.  Dean  of  Faculty  ( Hope) 
and  H.  J.  Robertson;  Pearson,  WHkieand  Robertson,  W.S., 
jtgeAts — 'Ah.  Rntherfurd  and  Menteith;  W.  A.  G.  ^ad  R. 
•Ellis,  W.8.,  Agents.^Mr  Holland,  Clerk.-^G.D.] 


15th  November  1834. 

First  Division. — (G.  D.) 

No.  26.-p-JoHV  &  William  Marshall  and  Others, 
Petitioners^  v.  James  Irvine  &  Others,  Respond 
denis. 

Proce8S-«>Seque8tration. 

Held,  in  an  application  to  show  cause  why  seques- 
tration should  not  be  awarded,  that  the  question,  whe- 
ther the  party  is  liable  to  sequestration,  being  a  ques- 
tion of  jurisdiction,  is  preliminary,  and  must  be  first 
decided,  though  both  parties  concur  in  asking  a  judg- 
ment on  other  points. 

Ace.  Sotieitor-Genenil  (Skene)and  Wilson  ;  Robert  Kennedy, 
W.S.,  Agent •'^AU.  Dean  of  Faculty  (Hope)  and  Penney; 
James  Uatton,  W.S.,  Agent — Mr  Bell,  Cicrk [a.iD.| 


IBth  November  XH3^. 
FiBST  Division. — (G.  D.) 

No.  27.--:Lachlan  MACNiELii,  SuepeHder^  v.  WXLter 
ANp  John  Blair,  Respondents.  \ 

Heritable  Creditor— ^Removlng^^n /im(a6fe  creditor  having  ob" 
tained  decree  of  removing  against  his  debtor,  the  proprietor  of  the 
lands,  on  the  simple  allegation  that  a  t&rm*s  int$re$t  was  dsss^  and 
unpaid — Bill  of  tu$pension  pmssed,  withotU  caution. 

The  suspender  borrp^jMl  £900  froQi  the  respoi^ 
dents'  aiithor«  aAd  gratited  an  heritable  bond^orer  his 
propei^ty,  dated  6th  Septembeir  1825,  for  the  foresaid 
sum,  payable  At  Martitynas  1830 ;  but  at  sametilne  l*e- 
ceired  a  holegraph'  l.efter  from  the  creditor,  oblij;! ng 
himself  not  to  demand  payment  of  the  bond  tiU  Mar- 
tinmas 1835,  and  to  «ocept  of  4^  per  cent,  interest. 
In  spring  .1884^  the^Vespondents,  witbovt  obtaining 
any  decree  of  maills  and  duties^  or  poinding  of  the 
groond,  brought  a  process  of  removing  against  the 
suspender  before  the  Magistrates  of  Paisley,:  opon  tbe 
allegation, 

*'  that  no  part  lof  tbe  said  principal  sum  in  said  bond. and  dispp- 
^ition  in  security  bas  been  paid, -and  tbereisulso  due  to  the  pur- 
'suers  at  Martinmas  last*  1833,  tbe  sum  of  J£20  and  upwards, 
being  arrears  of  interest  on  the  said  principal  sum.'*  Tbe  sum- 
mons farther  alleged,  **  tbat  tbe  said  defender,  Lachlan  Macniell, 
is  tenant  and  possessor  of  part  of  said  premises.  Tbat  £S  Ster- 
ling per  annimi  is  a  fair  rent  for  the  premises  'wbicb  be  so  occu-^ 
pies,  pajrable  by  equal  proportions  at  Martinmas  and  Wbitsunday. 
That  altbougb  tbe  pursuers  bare  frequently  required  tbe  said  de- 
fender to  pay  the  rent  Yor  tbe  current  year,  from  Wbitsunday 
1833  till  Wbitsund^v  1634,  of  said  premises  occupied  by  bim,  at 
tbe  rate  of  ^8  Sterling,  and  also  remove  and  flitaherefiom  at 
ibe  term  of  WhitsiUiday'  next,  yet  be  refuses  either  to  pay  said 
rent  or  to  remove  from  said  premises  ;**  and  it  concluded  that 
^*  therefore  the  said  defender  ought  and.  should  be  decerned  anii 
or4ained,  by  decree  of  us,  or  either  of  us,  to  flit  and  remove 
himself,  bis  family,  servants,  sub-tenants,  cottars  and  dependents, 
cattle,  goods  and  gear,  forth  and  from  the  said  premises  in  said 
•ulgects  occupied  by  bim  as  aforesaid,  and  that  at  and  against 
the  term  df  Whitsunday  1834,  and  to  leave  the  same  void  an^ 
redd,  to  the  end  tbat  the  pursuers,' op  others  in  their  names,  may 
enter  thereto*  and  peaceably  pos'sess  and  enjdy  tbe-  same  during 
tbe  not-redemption  of  said  subjects." 

The  suspender  objected  to  the  competency  of  th^ 
action  ;  but  the  Magistrates  ordained  him  to  find  cau- 
tion for  Violent  profits ;  and  thereafter,  on  30th  May 
i834<,'  they  pronounced'  tbe  followkig  iAteribcutor : 

"  Having  considered  the  whole  processr  circumdaces  the  term 
against  thp  defender  for  failing*to  find  caution,  decerns  in  the 
removing  as  libelled,  to  take  effect  within  tbe  days  of  the  charge, 
ibe  terra  of  Whitsunday  being  now  passed :  Finds  the  defender 
liable  in  tbe  expenses,**  &c. 

The  suspender  being  charged  on  this  decree,  pre- 
sented a  bill  of  suspension,  which  Lord  PuUefton,  Or- 
dinary, passed  without  caution.  The  suspender  re- 
claimed : 

Lord  Balgray, — T  never  beard  of  anything  like  tbis— an  heri- 
table creditor  to  bring  an  action  of  removing  in  tbis  way.  There 
is  not  even  a  term  of  entry  in  tbe  bond.  I  never  saw  anything 
80  oat  of  shape,  and  so  extraordinary.  I  will  venture  to  say  there 
are  few  proprietors  in  Scotland  who  oight  not  be  tnrned  out  lof 
possession  of  their  estates  in  ten  days,  if  this  doctrine  were 
sanctioned. 

The  Court  unanimously,  and  without  difficuly,  adf 

hered. 

Lord  Ordinary^  Fullerlon.— ^c/.  Jameson  and  Alex.  M*Neill; 
Alexander  Naime,  Agent.'-^AU.  Dean  of  Faculty  (Hope)  and 
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Winiam  Bell;  McLean  and  Oiifen,  W.S.,  Agents.— Mr  Bell» 
Oerk — [G.Z>.1 


Ibih  November  1854. 

Secoi/d  Division. — (J.  R.) 

No.  28. — Alexander  Schultzb,  Suspender^  xf* 
David  Berwick,  &c.,  Chargers. 

process — Reclaiming  Note— Suspension — A  bill  of  nispefuion 
fiaving  been  poMted  on  contignaiion  ;  and  ike  tuspentUr  kaviitB 
reclaimed,  prajfuig  tke  Court  to  remit  to  pan  on  caution^  but  in 
ike  meantime  having  expede  the  letters  oftutpenrion — Held  thai 
there  was  now  no  proceu  before  the  Court, 

At  the  moring  of  this  case,  the  Dean  of  Faculty  for 
the  respondent  stated,  that  since  the  interlocotor  com* 
plained  of  was  pronounced,  the  suspender  Jiad  expede 
fetters  of  suspension  on  the  passed  bill,  which  conse- 
anently  removed  the  case  from  the  Bill-Chamber  to 
the  Outer- House,  so  that  there  was  now  no  process 
from  the  former  brought  up  by  the  reclaiming  note 
for  the  review  of  the  Court.  The  reclaircing  note 
was  thereupon  withdrawn. 

Lord  Ordinary,  Jeffrej. — Act,  Rntberfurd  and  Monro;  Wil- 
liam Alexander,  W.S.,  /Iscni. — JU.  Dean  of  B^acuUy  (Hope) 
and  Patton ;  Smith  and  Kinnear,  W.S.>  Agentt^—^Mr  RoUand, 
Clerk,^[J,R.] 


Ibth  November  1834. 

Second  Divi8ion.-.-(J.  R.) 

No.  29. — ^A.  M.  Frasbr  and  Company,  Reclaimers, 

Process — Reclaiming  Note  —  Suspension  ^-A  reclaiming  note 
againU  an  interlocutor  refusing  a  bill  ofsuspension,  is  competent, 
although  the  note  was  presented  after  a  ^rtijicate  (^refusal  had 
been  issued,  and  execution  had  followed  on  the  decree  charged  on. 

At  the  moving  of  this  case  in  the  single  bills,  it  was 
objected,  that  the  reclaiming  note  was  incompetent,  on 
the  ground  that  it  was  not  presented  until  after  the 
certificate  of  refusal,  consequent  on  the  Lord  Ordi- 
nary's interlocutor  refusing  the  bill  of  suspension,  had 
been  issued,  and  execution  had  followed  on  the  decree 
charged  on ;  that  there  was  therefore  nothing  now 
left  which  could  be  made  the  subject  of  suspension, 
the  case  being  in  the  same  situation  with  an  extracted 
decree  of  Court ;  and  that  as  the  suspenders  had  it  in 
their  power  to  have  moved  the  Lord  Ordinary  to  pro- 
hibit the  clerk  from  issuing  the  certificate  of  refusal, 
in  order  to  allow  time  to  reclaim,  but  had  neglected 
to  do  so,  their  right  of  obtaining  the  review  o^  the 
Court  was  excluded. — Act  of  Sederunt,  11th  July 
1828,  sec  14. 

It  was  anstoeredf  that  such  effect  might  have  fol- 
lowed prior  to  the  Act  of  Sederunt,  re^rred  to,  but 
that,  in  terms  of  the  15th  section  thereof,  the  reclaim- 
ing note  was  competent,  having  been  presented  within 
the  reclaiming  days,  which  was  all  that  was  necessary, 
in  respect  that  it  was  the  very  object  of  the  enact- 
ment to  allow  a  party  to  reclaim,  and  the  proceedings 
to  go  on  notwithstanding,  as  if  no  reclaiming  note 
had  been  presented. 

The  Court  remitted  the  note  to  the  summar  roll. 

I.ord  Ordinary,  Cringletie. — Act.   T.   Mackenzie. — Alt,  A 
Wood.— J.  Johnson,  Agenl,^F.  Clerk,-— [J.  R,"} 


1 5th  November  18S4. 
Second  Division.— {6. D.) 

No.  30. — Jambs  Wtlie,  Pursuer^  o.  John  Smith 
and* John  Hamilton,  Defenders.  * 

Bankrupt— Husband  and  Wife — Aliment^  Inhibition  —  Real 
Burden-.-^  testator  hoping  left  his  property  to  John,  under  the 
condition  that  a  certain  share  ofii,  or  (in  Joftn*s  option  J  the  value 
ikereof,  should  belong  to  Hughf  and  be  a  real  burden  on  the  estate, 
of  which  share  ffugh  granted  a  discharge  ;  and  Hugh's  wife  having 
thereafter  raised  an  action  of  declarator  of  marriage,  adherence  and 
a&meni,  used  inhibition  on  the  dependence,  and  obtained  a  decree, 
of  which  £tugh  brought  a  reduction ;  and  both  John  and  Hugh 
(who  were  brothers)  having,  whUe  these  proceedings  depended^ 
granted  trusi-deeds,  conveyir^  their  estates  for  behoof  of  creditors 
—^Circumsiances  in  which  held,  /.  That  Hugh's  trust-deed,  and  a 
conveyance  by  the  trustees  to  a  third  party  f  were  reducible  at  the 
instance  of  the  wife's  assignee,  excapite  inbibitionis.— //.  That 
JohnU  tru^'deed  was  reducible,  in  so  far  as  it  did  not  engross 
the  real  burdens  created  by  the  settlement  and  infeftment  thereon, 
unleu  it  could  be  shown  tluU  Hugh  had  received  value  for  the 
discharge, — ///.  That  the  discharge  being  held,  of  consent,  no 
bar  to  any  just  claim,  the  trutlee  was  bound  and  entitled  to  prove 
that  value  had  been  paiilfor  the  discharge, — IV,  That  decree  fell 
to  be  given  against  Hugh  and  his  trustee  for  £W  of  interim  ali- 
ment, and  £50  towards  defraying  the  exjtenses  of  process,  and 
ifgainst  John  and  his  truitee,  as  Jointly  and  severally  litMe  for 
the  said  sum  of  interim  aliment* 

By  disposition  and  settlement)  dated  27th  AprH 
1811,  the  late  Andrew  Crawford  conveyed  to  John 
Hamilton  his  whole  property,  and  particularly  certain 
heritable  subjects,  for  payment  of  the  grantor's  debts 
and  legacies,  under  the  declaration  that  one-third  of 
the  residue  of  the  heritable  and  moveable  estate  should 
be  liferented  by  Mrs  Jane  Mitchell, — the  value  ef  the 
whole  residue  to  be  ascertained  by  two  neutral  men, 
and  the  amount  to  be  apportioned  into  four  shares, 
two  of  which  to  belong  to  the  said  John  Hamilton,  and 
one  to  each  of  his  brothers,  Hugh  and  James,  burden- 
ed with  a  corresponding  proportion  of  Mrs  Jane  Mil- 
chelFs  liferent  right ;  declaring  that  it  should  be  in  the 
power  of  John  Hamilton  to  retain  the  subjects,  and 
pay  up  his  brother's  shares  in  money,  or  to  allot  to 
each  of  them  a  corresponding  share  of  the  heritable 
property ; 

*'  wbicb  burdens,  provisions  and  declarations,  ki  favour  of  the 
said  Mrs  Jane  Mitcbell.  Hugh  Hamilton  and  James  Hamilton 
are  hereby  declared  to  be  reid  liens  on  my  said  heritable  sub- 
jects, and  as  such,  are  appointed  to  be  engrossed  in  the  charters, 
infeftments  and  conveyances  thereof,  until  the  8am«  be  extui- 
guished  and  discharged.*' 

John  Hamilton  completed  titles  in  terms  of  this 
deed,  the  clause  creating  a  real  burden  being  engrossed 
in  bis  infeftment.  James  having  died  intestate,  Hugh, 
the  immediate  elder  brother,  succeeded  to  his  fourth 
share. 

An  action  of  declarator  of  marriage,  adherence  and 
aliment,  was  raised  in  1824,  at  the  instance  of  Mrs 
Jean  Wylie  against  Hugh  Hamilton,  before  the  Com* 
missaries  of  Edinburgh,  on  the  dependence  of  which 
she,  on  9th  August  1824,  used  inhibition.  In  the 
meantime,  on  2d  August,  Hugh  Hamilton,  on  the 
narrative  of  various  advances  to  more  than  the  amount 
due  to  him,  granted  a  discharge  to  John  of  his  two 
fourth  shares  of  Andrew  Crawford's  estate ;  and  in 
March  1827,  Hugh  and  John  both  respectively  exe- 
cuted trust-dispositions  to  John  Smith  and  others,  of 
their  respective  estates,  in  trust  for  behoof  of  their 
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creditoni.  Thereafter,  Smith  and  others,  as  trustees 
for  Hugh  Hamilton,  sold  and  disponed  certain  *iab- 
jects  which  h|id  formed  part  of  Crawford's  estate,  to 
Mrs  Jane  Mitchell,  who  was  infeft  therein.  In  nei- 
ther of  the  trast-deeds,  nor  in  the  convevance  to  Mrs 
Mitchell,  were  the  real  burdens  created  by  Crawford's 
settlement  engrossed.  On  Slst  July  1829,  Mrs  Jean 
Wylie  obtained  decree  before  the  Commissaries,  find- 
ing a  marriage,  and  decerning  for  £60  per  annum  of 
aliment  to  herself,  and  £20  per  annum  to  her  son. 
Jean  Wylie  then  granted  an  assignation  of  this  decree 
to  her  brother,  the  pursuer,  on  the  narrative  that  she 
and  her  son  had  been  alimented  by  her  father,  at 
whose  request  the  assignation  had  beeti  executed  in 
favour  of  her  brother,  who  had  undertaken  to  provide 
for  their  aliment  in  future.  The  pursuer  thereupon 
raised  a  reduction,  Ist^  Of  the  discharge  granted  by 
John  Hamilton  to  Hugh,  as  gratuitous,  and  proceed- 
ing on  a  false  narrative;  2a,  Of  the  trust  deed  by 
Hugh,  and  the  conveyance  by  the  trustees  to  Mrs 
Jane  Mitchell,  as  reducible  ex  capite  inhihitionis  ;  Sd, 
Of  the  trust-deed  by  John,  in  so  far  as  it  conveyed 
the  share  of  Crawford's  estate,  in  which  Hugh  was 
interested.  I'he  discharge  and  trust-deeds  were  also 
challenged,  as  reducible  under  the  Bankrnpt  Statutes. 
The  defenders,  Smith  and  Hugh  Hamilton,  on  the 
other  hand,  raised  a  reduction  of  the  Commissary's 
decree  for  aliment,  as  pronounced  in  absence  and  ex- 
orbitant. An  issue  having  been  adjusted  in  the  action 
of  reduction  of  the  discharge,  a  minute  was  adjusted, 
bearing  that 

"  It  wai  agreed  between  the  parties,  that  the  conveTance  and 
discharge  under  reduction,  shall  be  held  as  no  bar  to  any  just 
aod  lawful  claim  against  the  present  pursuer,  or  his  cedents, 
against  the  estate  .of  Hugh  Hamilton.** 

Thereafter,  the  Lord  Ordinary  (Moncreiff)  on  24th 
May  1834,  pronounced  the  following  interlocutor  and 
note  ID  the  action  of  reduction  of  the  discharge : 

"  The  Lord  Ordinary  having  farther  considered  the  closed  re* 
cord,  with  the  issue  sent  for  trial,  and  the  agreement  of  parties 
to  stand  in  place  of  a  verdict,  and  the  interlocutor  finding  in 
terms  thereof,  and  having  heard  parties*  procurators  on  the  whole 
state  of  the  cause,  and  made  avizandum,  reduces  the  deed  of 
conveyance,  discharge  and  renunciation  called  for,  in  so  far  as 
the  same  may  affect  the  interest  of  the  pursuer,  or  form  any  bar 
to  the  claim  of  the  pursuer  in  right  of  bis  cedent,  Mrs  Jean 
Wylie  or  Hamilton,  against  the  estate  of  Hugh  Hamilton,  and 
decerns :  Finds  the  pursuer  entitled  to  the  expenses  of  preparing 
for  the  jury  trial  and  attending  the  Court  to  proceed  in  it ; 
allows  an  account  to  be  given  in,  and  remits  the  same,  when 
lodged,  to  the  auditor  to  be  taxed :  Finds,  that  as  the  claim  of 
Hugh  Hamilton  to  a  fourth  share,  either  of  the  property  con- 
veyed by  Andrew  Crawford  to  John  Hamilton,  or  of  the  esti- 
mated nUue  of  it,  and  his  claim  to  another  fourth  share  in  right 
of  bis  deceased  brother,  James  Hamilton,  were  declared  real 
burdens  on  the  property  in  the  disposition  of  Crawford  ond 
John  Hamilton's  nifeftment,  the  disposition  by  John  Hamilton 
to  the  defenders  is  liable  to  reduction,  in  so  far  as  it  does  not 
engross  the  real  burdens  so  effectually  created  over  the  property, 
unless  it  can  be  shown,  in  some  competent  process  for  the  pur- 
pose, that  the  value  of  these  two  shares  had  been  paid  to  Hugh 
and  James  Hamilton :  And,  in  respect  that  the  deed  of  dis- 
charge and  renunciation,  reduced  as  above,  cannot  be  pleaded 
against  the  right  of  the  pursuer,  as  affording  any  evidence  of 
such  payment,  finds  that  the  said  pursuer  is  entitled,  in  hoe 
Uatu,  to  object  to  the  said  disposition,  to  the  extent  and  effect 
so  set  forth,  and  to  insist  against  the  defenders,  as  intromitters 
with  the  rents  of  the  property,  on  the  same  footing  as  if  Hugh 


Hamilton's  shares  thereof,  or  of  their  value,  were  declared  real 
burdens  on  the  title  of  the  defenders,  as  they  are  in  the  title  of 
their  author,  John  Hamilton :  Therefore,  finds  that  the  defen- 
ders are  bound  to  account  to  the  pursuer,  as  a  lawful  m'editor  of 
Hugh  Hamilton,  for  the  rents  of  the  property  intromitted  with 
by  them,  and  ordains  them  to  give  in  an  account  thereof  accord- 
ingly :  But,  in  respect  that  the  defenders  still  aver  on  the  record, 
that  the  full  value  of  Hugh  Hamilton's  shares  had  been,  in  fact, 
paid  to  him  before  the  date  of  John  Hamilton's  disposition  to 
the  other  defenders.  Finds  that,  in  hoc  i/a/«,  there  are  not  termini 
kabiUi  for  pronouncing  any  decree  in  this  process  for  a  definite 
sum  of  aliment,  as  found  due  to  the  pursuer's  cedent,  or  to  him 
in  her  right — and  appoints  the  cause  to  be  enrolled,  in  order  that 
the  defenders  may  state  in  what  manner  they  propose  to  esta- 
blish such  their  averment  of  payment  as  aforesaid :  And,  in  tbe 
meantime,  reserves  all  questions  of  expenses,  other  than  those 
above  found  due. 

"  Note. — Giving  the  fullest  effect  to  the  pursuer's  pleas,  the 
Lord  Ordinary  does  not  see  how  he  can  give  hn  interim  decree 
for  aliment  in  this  process,  while  the  averment,  still  clearly  com- 
petent  to  be  insisted  in,  that  the  value  of  the  shares  had  been 
paid  to  Hugh  Hamilton,  is  undisposed  of.  In  the  reduction  of 
the  Commissary  decree  for  aliment,  a  remit  has  been  made  to  an 
accountant  But  it  may  be  doubtful  whether  that  will  be  8uf« 
ficient  for  extricating  the  point  required  in  this  cause ;  and  the 
Lord  Ordinary  doubts  also,  whether  it  can  be  extricated  under 
the  conclusions  of  this  action.  Clearly,  unless  the  defenders 
take  effectual  measures,  without  delay,  for  proving  what  is  now 
incumbent  on  them  to  prove,  there  will  be  ground  for  decree 
against  them  in  this  process,  as  soon  as  a  decree,  interim  or  final, 
shall  be  pronounced  in  the  other — and  there  can  be  no  doubt 
that  an  interim  decree,  for  a  reasonable  sum,  must  be  given  in 
in  that  process,  in  case  the  report  of  tbe  accountant  is  not  nearly 
ready." 

In  the  reduction  of  Hugh's  trust-deed,  and  oY  the 
conveyance  by  the  trustees  to  Mrs  Mitchell,  his  Lord* 
ship  on  27th  May  1834,  pronounced  this  interlocutor: 

"  The  Lord  Ordinary  having  considered  the  record  as  closed 
on  the  summons  and  defences,  with  the  minute  and  pleas  in  law, 
and  heard  parties'  procurators  thereon,  and  advised  the  process, 
together  with  two  other  processes  at  the  instance  of  the  pursuer. 
Finds  that  the  deeds  called  for,  are  reducible  at  the  instance  of 
the  said  pursuer,  ex  eapite  inhibHioniii  so  far  as  his  interest  may 
be  thereby  affected :  And,  to  this  effect,  repels  the  defences, 
and  reduces,  decerns  and  declares  in  terms  of  the  libel  as  amend- 
ed :   Finds  expenses  due,"  &c. 

The  pursuer  reclaimed  against  these  interlocutors^ 
but  the  Court  (on  8th  July  1834,)  adhered  in  both 
cases. 

Thereafter,  Oii  II th  July  1834,  the  Lord  Ordinary 
(Jeffrey),  in  the  reduction  of  the  Commissary  decree 
for  aliment,  pronounced  this  interlocutor  and  note : 

<«  The  Lord  Ordinary  having  heard  parties*  procurators  on 
the  claim  of  the  defender,  as  assignee  of  Mrs  Hugh  Hamilton, 
for  a  sum  of  tnterim  aliment,  and  also  for  a  sum  to  defray  the 
expenses  of  this  litigation,  and  having  afterwards  msde  avizandum, 
and  resumed  consideration  of  the  whole  cause,  ordains  the  pur« 
suers,  within  14  days  from  this  date,  to  pay  to  the  said  defender 
the  sum  of  £00  Sterling  of  interim  aliment ;  and  also  a  farther 
sum  of  £50  towards  defraying  the  expenses  of  this  litigation, 
and  decerns :  and  allows  an  interim  decreet  for  those  several 
sums  to  go  out  and  be  extracted,  if  not  paid  within  the  time 
specified. 

**  Note, — No  aliment  whatever  has  been  paid  to  the  wife 
since  1827,  although  the  decreet  of  the  Commissaries,  (f  that 
date,  was  not  brought  under  reduction  till  October  1882 ;  and 
the  pursuers  have  not  yet  advanced  one  step  towards  making 
good  their  reasons  of  reduction.  The  Lord  Ordinary  has  awarded 
but  one  year's  aliment,  ad  interim,  out  of  the  seven  year's  aliment 
that  are  in  arrear.  With  regard  to  the  expenses  of  process,  the 
defender  has  received  nothing  beyond  a  sum  of  jCIO,  awarded 
by  Lord  Moncreiff  so  lung  ago  as  6th  March  1883.     There  has 
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been  a  grent  deal  of  litigation  daring  the  intervening  16  months ; 
and  the  puranera  now  profess  an  intention  immediately  to  pro- 
caed  to.  a  fdll  investigation  before  thf  accountant.  An  advance 
of  £50,  therefore,  on  the  eve  of  the  long  vacati'on,  seems  no 
more  than  is  tiece^ary.  ^iThe  trostee  was  sisted  as  a  cdtijunct 
pOrsuer,  ^onj  with  the  Husband,  on  tbe  motion  of  thp -defender, 
and  on  the  express  ground  that  the  trustee  alone  had  any  in- 
terest .in  the  funds  withheld,  and  that  she  was  entitled  to  have 
a  solvent  party  to  answer  for  expenses.  There  seems  no  doubt, 
therefore,  that  decreet  must  go  oat  against  him  personally, .  as 
the  actuid  litigapt,  far  the  expenses  *Qf  process,' and,  in  so  far.  as 
he*  has  trust  funds,  forihe  interim  aliment.** 

And  in  the  redaction  of  J<ib'n*s  trast-de^d,  liia  Lord-^ 
•hip,  of  the  ^  same  date,  pronounced  this  interlocutor 
and  note : 

• 

**  The  Lord  Ordinary  iaving  heard  .parties'  procurators  on -the 
elaiip  of  the  pursuer,  as  assignee  of'  Mrs  Hugh  Hamilton,  for  a 
aum  of  interim  aliment  against  all  the  defenders  in  this  action — 
and  having  alraady,  of  this  date,  given  decreet,  in  a  relative  ac- 
tion, for  tbe  snm  of  £€0  of  interim  aliment  against  the  pre- 
aant  •  defenders,  Hugh  Hamilton  and  John  Smith,  as  trustee 
for  the  creditors  of  the  said  Hugh— Finds  that  John  Hamilton, 
and  the  said  John  Smith,  as  trustee  for  John  Hamilton  and  bis 
creditors,  are  liable  in  this  action  for  the  said  sum  of  interim 
aliment,  along  with  the  said  Hugh  Hamilton  and  the  trustee  for 
hia  creditors :  And,  therefore,  ordains  tbe  whole  of  the  defen- 
ders aforesaid,  conjunctly  and  severally,  to  make  payment  to  the 
pursuer  of  the  said  sum  of  £00,  within  fourteen  days  from  the 
date  hereof,  and  deeems :  And  alkiws  an  interim  decreet  to  go 
out  and  be  extracted  for  the  said  sum,  if  not  paid  within  the 
time  specified. 

*'  Note. — The  Lord  Ordinsry  conceives,  that  in  this  interior 
cutor*he  is  following  up  the  ioterlocutor  of.  Lord  Moncreiff  of 
the  24th  Mav  last — since  adhered  to  by  the  Court,  and  the  note 
annexed  to  that  judgment.  Hugh  Hamilton  and  his  tmstee— 
vho  is  also  trustee  for  ^ohfl  Hamilton — maintain  that  they*  have 
no  funds  to  answer  the  wife's  claim  for  aliment,  and  seek,  on 
this  ground,  to  reduce  the  decreet  of  the  Commissaries :  And, 
in  the  meantime*  they  discbarge  John  of  all  claims  competent  to 
Hugh  against  biro,  and  convey  to  him  all  Hugh's  interest  in  a 
certain  property  left  them  by  a  relation — which  property'  John 
immediately  conveys  over  to  their  common  trustee,  for  behoof 
of  his,  Johp's,  creditors.  There  arp  the  strongest  appearances 
of  a  concerted  scheme  between  'the  brothers  and  their  trustee, 
to  defeat  the  legal  claims  of  the  wife — and  the  discharge  and 
conveyance  b^  Hugh  to  John  have  according  been  finally  re- 
.dnced  by  tbe  judgment  already  referred  to.  Tbe  other  convey- 
ance, by  John  to  his  trustee,  baa  only  been  found  liable  to 
reduction,  unless  the  present  defenders  can  prove,  by  legal  evi« 
dence,  that  the  original  conveyance  by  Hugh,  now .  finally 
reduced,  waa  truly  fair  and  onerous,  in  consequence  of  advances 
actiiidly  made  by  Johq  previoift  to  its  date,  gf  which  proof,  it 
has  bten  decided,  that  the  burden  lies  wholly  On  these  defenders. 
The  result,  in  short,  is,  that  as  things  now  stand,  it  is  to  be 
presumed  that  the  property  conveyed,  or  released,  by  Hugh  to 
John,  and  by  John  to  his  trustee,  is  truly  the  property  of  Hugh, 
and  answerable,  as  such,  to  bis  wife's  claim  for  aliment  under 
her  decree.  This  presumption  may  be  rebuted  by  clear  proof 
that  Hugh  has  already  received  the  full  value  of  his  share  from 
John ;  and  this  is  what  the  defenders  are  called  upon,  and  per- 
mitted to  prove.  But,  in  the  meantime,  the  wife  gets  no ahment, 
and  the  brothers  and  their  common  trustee  must  be  in  various 
litigations.  The  present  claim  is  for  an  interim  allowance,  and 
as  nothing  has  yet  been  done  by  tbe  defenders  to  establish  the 
facts  they  aver,  the  Lord  Ordinary  thinks  that  both  Hugh 
Hamilton  and  his  trustee,  who  are  said  to  have  nothing,  and  the 
brother,  and  the  same  trustee,  who  hold  the  property  presump- 
tively  liable  for  such  aliment,  should  be  made  liable,  conjunctly 
and  severally,  for  such  interim  payment.  From  the  concluding 
part  of  Loid  Moncreiflf's  note  of  24th  May,  this  seems  also  to 
nave  been  his  impression.  The  report  of  the  accountant,  so  far 
from  being  *  nearly  ready,*  is  not  yet  in  preparation,  it  being  ad- 
mitted that,  up  to  this  time,  not  a  single  order  has  been  issued 
by  the  accountant,  and  report  of  the  investigation  begun." 


— ^■—  —         I        .  I  ■  ■»     I  ■i.ii  I  I.I  ,  III.  I. ,—^^^- 

On  advising  reclainiflg  note«  for  the  paranej  against 
thes6  two  last  interlocutors,  the  Court,  in  both  cases, 

adhered, 

•  • 

.  Lordt  Ordinary,  Moncreiff  and  Jeffrey.  —  ^cf.  Skene  and 
Wilson;  John  Ronald,  6.S.C.,  jigent,-^ Alt: Dean  of  pMCiilty 
(Hope)  and  George  Moir;  Wotherspoon  and  Mack,yW.S., 
Jgents, — Mr  Ferguson,  Clerk — [G.D,] 


iQih  November  ISSi-.  ' 
'Second  pxvi8iON.-*-(J.  R.) 

•  Ko.  31 » — Andrew  Vannan,  Pursuer,  v\  Thomas 

.  Padon,  &c.,  Defenders* 

• 

Competition — Preference-^  ArrestmentT-Expenses  — .  Creditors 
of  a  decetued  phrly  agreed  to  allow>  the  debtorU  gon  to  manage 
hit  faiher't  etttUefor  the  general  behoof;  the  toH  was  therettpon 
terved  hei^  cunf  beneficio  inventarii, -ani/  conjtrmefl  ereeutnr, 
anld  managed  the  estate  Jbr  a  period  of  yean,  eubMtitting  his  pro* 
eeedingi  Jbr  the  inspection  wd  apjvroval  of  lite  creditors  j  amd 
the  son  having  sold  part  of  the  estate,  one-half  of  tlte  proceeds 
%KAcrtof  vas  depouled  in  Bank  for  behoof  itf  the  creHuors,  and  the 

,  other  half  remained  with  the  purchaser ;  and  certain  of  the  cre^ 
ditdrs  having  proceeded  with  separate  measures,  and  raised  nclione 

'  of  constitution  against  the  son,  and- on  the  dependence  Utereof  ar^ 
rested  the  funds  in  the  hands  of  the  Bank  and  of  the  purchaser, 
and  in  virtue  thereof  claimed  a  preference  over  the  other  credit 
lors->^Hetd,  L  That  the  ^aid  creditors  were  not  entitled  to  such 
preferences,  in  respect  that  the  funds  were- deficient,  and  that  the 
heir  and  executor  Jell  to  be  rega^rded  as  a  trustee  acting  Jbr  the 
general  behoof. — //.  Thai  the  said  creditors  were  liable  to  the 
commdn  agent  in  the  expenses  of  process,  caused  by  their  several 
claims  ofpvejertaee  hatnng  been  made.' 

John  Padon,  distiller  in  Borrowstounnpss,  died  od 
17th  October  1825,  intestate,  and  in  debt  to  a  oamber 
of  indiv^iduals.  His  estate-did  not- promise  to  be  9tif^ 
iicient  to  pay  his  debts,  and  his  creditors,  it  was  aaid, 
choosing  rather  to  act  in  concert  than  resort  to  separate 
roeasores,  agreed,  after  his  death,  to  allow  his  repre- 
sentatives to  enter  into -the  management  thereof,  fur 
the  purpose  of  disposing  of  the  same,  and  realising 
his  fands  and  effects  for  their  behoof.  This  arrange*- 
ment  was  partially  carried  into  effect  iti  the  following 
manner :— -At  the  time  of  Mr  Padon *s  death,  his  son, 
Thomas  Padon,  was  a  minor.  A  summons  was  there- 
fore  raised  for  choosiog  curators  to  him  ;  and,  on  21  st 
July  1826,  Mrs  Padon,  the  widow  of  John  Padon,  aiid 
Mr  Whyte,  bookseller  in  ^inburgh,  were  appointed 
his  curators.  Thomas  Padon  ^nd  his  curators  then, 
oh  the  20th  September  and  2d  October '  following) 
gave  np  and  recorded  an  inventory  of  the  ileceased's 
heritable  estate.  On  the  20th  October,  same  year, 
Thomes  Padon  was  served  and  retonred  heir,  cum  be» 
neficio  iuveniariiy  to  his  father.  Artd,  thereafter,  on 
20th  July  1827,  he  was  decerned  and  confirmed  exe- 
cutor qua  nearest  of  kin  to  him,  ond  gave  ap  an  in- 
ventory of  his  personal  estate.  Thomas  Padon,  with 
these  titles  completed  in  his  person,  and  his  curators, 
now  entered  into  possession,  and  into  the  management 
of  his  father's  estate,  intromitted  therewith,  sold  part 
thereof,  and  convened  meetings  of  the  creditors  on 
different  occasions.  In  particular,  'on  1st  Augast 
1 827,  a  general  meeting  was  lield 

"  o(  all  interested  in  tbe  estate  of  tbe  deceased  Mr  John  Padon, 
distiller  in  Borrowatounness,  called  by  circular  notices,  for  the 
purpose  of  making  all  parties  fully  acquainted  with  tbe  bygone 
proceedings,  and  of  being  favoured  with  tbdr  sentiments  with 
regard  to  tbe  future  management  and  disposal  of  tlie  esitatc." 
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At  thit  meetiiiff,  it  was  said  a  «tate  of  Mr  Padon'a 
affairs,  and  a  fbil  and  detailed  written  report  of  tlie 
bygone  management  and  proceedings  of  Thomas  Pa- 
don  and  his  curators,  were  laid  before  the  creditors, 
and  af^rored  of  by  them.  Thereafter,  on  25th  March 
1829,  another  meeting  of '*  all  parties  interested  in 
the  estate  of  the  late  Mr  John  radon,  called  bv  cir- 
colar  notices,  of  date  th»  20th  March  current,  was 
held,  at  which,  it  was  said,  a  similar  full  and  detailed 
written  report  of  the  proceedings  had  in  the  manage- 
ment of  the  affairs  since  the  date  of  the  former  meet- 
ing, was  sobmitted,  and  in  like  manner  approved  of. 
In  the  meantime,  Thomas  Padon  and  his  curators  had, 
on  12th  November  1828,  sold,  by  pnblic  auction,  the 
deceased's  share,  as  a  partner  of  the  company  of 
Padon  and  Vannan,  of  the  distillery  at  fiorrowstoun- 
ness,  to  Mr  Vannan,  the  surviving  partner,  who  granted 
bond  for  the  price  to  the  sellers ;  and  this  transaction, 
it  was  said,  also  received  the  sanction  of  the  creditors 
at  the  said  meeting  of  25th  March  1829.  The  first 
moiety  of  the  price  oT  the  distillery  being,  with  in- 
terest, £630,  was  payable  upon  12th  May  1829,  and 
was  received  bv  Tliomas  Padon  and  his  curators,  and 
deposited  by  them  in  the  Bank  of  the  British  Linen 
Company,  upon  a  receipt  in  name  of  the  curators,  for 
behoof  of  Mr  Thomas  Padon,  but  for  behoof,  in 
reality,  as  was  said,  of  John  Padon^s  creditors.  The 
other  half  of  the  price  was  not  payable  till  12th  No- 
vember 1829,  and  consequently  remained  in  the  hands 
of  the  purchaser.  Thus  far  had  matters  proceeded 
under  the  management  of  the  minor  and  his  curators, 
when  it  appeared  that  certain  creditors  of  John  Padon 
were  now  resolved  to  adopt  separate  measures  for 
payment  of  their  debts.  In  particular,  Mrs  M'Dougall 
and  Miss  Grindlay,  two  creditors,  severally  raised 
actions  of  constitution  against  Thomas  Padon,  as  re- 
presenting his  father  and  his  curators,  on  the  depen- 
dence whereof  they  severally  used  arrestments,  on 
the  2d  and  6th  November  1829,  in  the  hands  of  Mr 
Vannan,  and  of  the  British  Linen  Company,  and  in 
which  actions  the  said  narties  severally  obtained  de- 
cree for  certain  sums  or  money,  on  25th  November 
1829  and  4th  February  1830.  On  6th  October  1829, 
Mr  William  Thomson,  another  creditor,  also  raised 
an  action  of  constitution,  on  the  dependence  whereof 
he,  in  like  manner,  used  arrrestments  in  the  hands  of 
Mr  Vimnan.  A  similar  action  was  likewise  raised, 
on  I7th  November  1829,  at*  the  instance  of  Miss 
Hodge,  also  a  creditor,  on  the  dependence  whereof 
arrestments  were  nsed  on  the  I9th  and  20th  Novem- 
ber, in  the  hands  of  Mr  Vannan,  and  also  of  the  Bri- 
tish Linen  Company. 

After  the  adoption  of  these  proceedings  on  the  part 
of  particular  creditors,  it  appeared  that,  on  9th  De- 
cember 1829,  another  meeting  was  held 

"  of  all  parties  interested  in  tbe  estate  of  the  late  Mr  John 
Padon,  distiller  in  Borrowstounness,  called  by  Mr  Thomas 
Padon,  his  eldest  son  and  heir,  cum  henefkw  innentariif  and  exe- 
cutor confiniiadt  with  consent  of  his  eumton,  upon  matters  of 
importanee,  hy  drcolar  nbtiees,  of  date  tbe  4th  day  of  December 
current:** 

At  which.  It  was  said,  a  written  report  was  snbmitted, 
detailing  the  measures  that  had  been  adopted  since 
last  meeting,  and  referring  to  the  proceedings  which 
Vol.  VII- 


individual  creditors  had  since  resorted  to,  which,  <*  if 
not  forthwith  relinquished,  by  all  diligence  being  with- 
drawn, can  leave  no  alternative  to  Mr  Padon  and  his 
curators,  except  to  throw  the  whole  estate  and  afiairt 
into  Court  in  a  process  of  multiplepoinding  and  ex- 
oneration." The  creditors  present  at  this  meeting 
expressed,  it  was  said,  a  desire  to  avoid  litigation ; 
and  Mr  Thomson,  who  had  used  diligence,  it  was  also 
stated,  provisionally  concurred  therein,  and  requested 
to  be  allowed  time  for  making  a  communication  with 
the  other  creditors  on  the  subject.  No  arrangement, 
however,  having  been  effected,  an  action  of  multiple- 
poinding and  exoneration  was,  on  16tli  December 
1829,  raised  at  the  instance  of  Thomas  Padon  and  bis 
curators,  in  terms  of  the  said  intimation.  Separate 
actions  of  multiplepoindinA^had,  in  the  meantime,  been 
brought  by  Mrs  M*DougaTland  Miss  Grindlay,  in  the 
names  of  the  British  Linen  Company  and  Mr  Van- 
nan. The  present  action  at  the  instance  of  Mr  Vannan 
being  the  first  process  in  Court,  the  said  other  actions 
were  conjoined  therewith  on  28th  May  1830.  In  the 
conjoined  actions,  claims  were  given  in,  inter  alios^  for 
the  said  Mrs  M^Dougall,  Miss  Grindlay,  Miss  Hodge 
and  Mr  William  Thomson — all  claiming  preferences 
over  the  other  creditors.  Mr  Alexander  Stevenson, 
W.S.,  was  appointed  common  agent  for  the  general 
creditors ;  and  a  record  was  made  up  and  closed  be- 
tween him,  on  the  one  part,  and  the  said  claimants  on 
the  other.  The  fund  in  medio  consisted  of  the  pro- 
ceeds of  the  sale  of  Mr  Padon's  share  in  the  company 
of  Padon  and  Vannan,  one  half  of  which,  as  above 
mentioned,  was  deposited  with  the  British  Linen 
Company,  and  the  other  half  remained  in  the  hands 
of  Mr  Vannan,  the  purchaser.  The  claimants,  in  sup- 
port of  their  claims,  severally  founded  on  the  decrees 
and  arrestments  used  and  obtained  at  their  instance^ 
and  they  denied  having  had  any  participation  with, 
or  given  any  approval  of,  the  proceedings  of  the  minor 
and  his  curators,  or  having  been  a  party  thereto  in 
any  way.  They  therefore  pleaded — l.  That  they  were 
entitled  to  be  preferred  primo  loco  to  the  fund  in  me* 
dio^  on  the  ground  of  the  priority  of  their  respective 
diligeuces^— II.  That  they  were  not  barred  from  main- 
taining the  validity  of  their  preferences,  having  never 
acceded  to,  sanctioned,  or  homologated  the  alleged 
agreement  between  Mr  Padon's  other  creditors  and 
his  representatives,  nor  any  of  the  proceedings  con- 
sequent thereupon. 

Besides  other  pleas,  the  common  agent  maintained 
the  foilowinff : — I.  That  the  claimants  having  been  in 
the  knowledge  of  the  proceedings  by  the  minor  and 
bis  curators  for  the  general  behoof,  and  acquiesced 
in  and  homologated  the  same,  they  were* not  entitled 
to  claim,  and  were  barred,  personali  exceptione^  from 
obtaining  a  preference,  primo  loco,  to  the  fund  in  medio^ 
in  virtue  of  the  arrestments  founded  on. — II.  As  the 
funds,  which  were  the  subject  of  the  claimants'  dili- 
gence, belonged  to  the  estate  of  the  deceasedMr  Padon, 
to  which  his  son,  Thomas  Padon,  had  completed  his 
title,  for  behoof  of  his  father's  general  creditors,  and 
were  realised  by,  due  to,  or  remained  in  the  hands  of 
the  executor,  as  trustee  for  behoof  of  Mr  Padon's  said 
creditors,  for  the  purpose  of  a  fair  and  equal  distribu- 
tion among  them,  the  arrestments  used  by  the  claim- 
No.  IV. 
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ants  were  ine£Fectaal  to  attacli  the  fund  in  mediot  or 
to  ground  any  claims  of  preference  in  their  favour- 
over  the  other  creditors  of  the  deceased,  claiming  a 
share  of  said  funds. 

The  Lord  Ordinary  (Mackenseie)  on  l4th  January 
1834,  pronounced  the  following  interlocutor  and  note  t 

**  The  Lord  Ordinary  having  htfard  parties*  procurators,  and 
thereafter  considered  the  closed  records,  and  whole  process.  Re- 
pels the  claims  of  Mrs  Margaret  M*Dougall,  Miss  Janet  Qrind- 
lay,  and  Miss  Hodge«  to  preferences  oVer  the  other  creditors, 
and  decerns :  Finds  the  claim  of  Mr  William  Thomson  to  a 
preference  not  insisted  in,  and  therefore  repels  the  same  :  Finds 
all  these  claimants  respectively  liable  to  the  common  agent  in 
the  expenses  of  process  caused  by  their  several  clSims  of  pre- 
ference having  been  made;  of  which  allows  an  account  to  be 
given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  pame, 
and  report :  Sustains  the  claim  of  James  Tod,  writer  to  the 
Signet,  and  others,  the  representatives  of  the  late  James  I'od  of 
Deanston,  for  a  preference,  in  proportion  to  their  debt,  equHlIy 
with  the  other  remaining  debts  of  James  and  Andrew  Tod  and 
(Jompany  on  the  fund  in  medio,  to  the  extent  stated  by  them  ; 
but  under  this  qualification,  that  from  the  said  fund,  so  liable  to 
preference,  must  be  deducted  any  expenses  incurred  by  Mr  Padon 
and  his  estate,  and  the  respondent,  in  render?ng  effectual  this 
claim  of  compensation,  out  of  which  the  said  fund  has  arisen,  of 
which  allows  an  account  to  be  put  into  process. 

**  Noie There  seems  to  be  a  ground  of  distinction  between 

the  effect  of  diligence  done  against  a  person  by  any  one  of  bis 
own  creditors,  and  diligence  done  against  a  trustee  acting  for 
creditors,  by  any  oms  of  those  creditors.  In  the  first  case,  what 
is  not  secured  by  the  diligence  of  the  creditor  may  be  consumed 
by  the  debtor ;  and  it  seems  not  wholly  unequitable,  therefore, 
to  allow  any  creditor,  even  in  case  of  a  deficiency,  to  keep  the 
whole  of  what  he,  by  his  diligence,  has  secured  from  waste,  at 
least  to  the  extent  of  full  payment  of  his  debt.  And  accord- 
ingly this,  though  under  great  modifications  and  exceptions,  is 
still  allowed  in  our  law.  But,  in  the  case  of  a  trustee,  it  is  not 
to  be  presumed  that  he  will  consume  the  funds  which  do  not 
belong  to  himself;  and  therefore,  it  would  be  going  a  great  deal 
too  far  to  allow  any  one  creditor,  merely  by  doing  diligence,  to 
secure  to  himself 'full  payment,  by  taking  what  the  trustee  was 
in  the  reasonably  presumed  course  of  ultimately  dividing  fairly 
among  the  whole  creditors.  Diligence  by  particular  creditors 
may  indeed  be  allowed,  to  the  effect  of  securing  or  receiving  their 
share,  or  of  securing  the  fund  for  the  general  behoof,  in  case  of 
any  danger  of  embezzlement  or  undue  delay.  But  that  is  quite 
different  from  allowing  it  to  constitute  a  preference,  to  the  pre- 
judice of  tbe  other  creditors.  Accordingly,  there  seems  little 
reason  to  doubt  that,  in  ordinary  cases  of  a  valid  trust  for  be- 
hoof of  creditors,  no  pne  creditor  can,  by  diligence  against  the 
trustee,  create  a  preference  over  the  other  creditors,  so  as  to 
<iraw  more  than  his  fair  share  of  the  trust-estate,  and  then  it 
seems  that  an  executor  or  heir  cum  heneflcio  inveniarii,  when 
there  is  a  known' or '^jitpeeted  deficiency  of  funds  to  pay  the  de- 
funct's debts,  is  just  a  trustee  for  behoof,  in  the  first  instance, 
of  all  the  creditors  of  the  defunct.  It  may  be  otherways  when 
there  is  no  known  or  e:(pected  deficiency.  An  executor  or  heir, 
cum  beneficio,  may  fairly  pay,  primo  veitienli,  without  waiting 
for  creditors  whom  he  does  not  know  of,  or  for  creditors  whose 
interests  he  does  not  see  to  be  in  any  danger.  But  where  the 
executor  or  hefr,  cum  beneficio,  does  not  know  of  the  defunct's 
creditors,  and  knows  that  there  must  be,  or  will  probably  be,  a 
deficiency  of  funds,  his  duty  seems  just  to  be  that  of  a  trustee 
for  the  general  behoof  of  creditors.  Accordingly,  it  seems  fixed 
by  decisions  in  the  case  of  Russell,  that  it  is  not  his  duty  \p  pay 
in  full,  primo  venienii,  when  there  is  ai  deficiency,  even  after  tbe 
six  months,  and  the  creditor  claiming  payment  has  obtained  a 
decree  for  his  full  debt.  For  if  it  had  been  held  his  duty  so  to 
pay,  the  decree  must  have  been  held  to  give  a  preference,  as  it 
would  have  subjected  the  executor  personally,  who  must  then 
have  been  entitled  to  pay  under  it,  and,  of  course,  would  have 
paid  ;  and  if  it  be  not  tbe  duty  of  the  executor  to  pay  in  full, 
primo  venienti,  after  the  six  months,  although  decree  be  obtained, 
iu  other  words,  though  the  decree  is  held  valid  only  to  give  right 


to  a  fair  share,  how  can  diligeiiee  by  arreatroeitt,orBny  diligence 
on  that  decree,  be  held  to  convert  the  right  into  right  to  full  pay- 
ment? If  horning  pass  on  the  decree,  it  seems  indisputable  that 
the  executor  might  suspend  beyond  the  extent  of  a  fair  share, 
and  raise  a  multiplepoinding,  falling  all  the  creditors  to  receive 
their  shares.  Why  should  arrestment  have  a  more  extended 
effect  in  favour  of  a  creditor  ?  Why  should  that  diligence  stretch 
beyond  the  substantial  intended  effect  of  the  decree  on  which  it 
proceeded.  Tbe  Lord  Ordinary  is  not  satisfied  on  this  head. 
And  not  being  clearly  satisfied,  he  cannot  sustain  the  preference 
claimed  in  this  case.  It  is  a  very  strong  case.  For  here  the  exe- 
cutor and  heir  cum  beneficio  had  been  in  a  Idng  course  of  deal- 
ing with  tbe  creditors  of  the  defunct,  as  acting  for  their  interest ; 
and  the  present  claimants,  if  not  expressly,  yet  tacitly,  allowed 
themselves  to  be  considered  as  going  along  with  the  rest.  And 
then,  after  the  fund  is  notoriously  deficient,  and  ready  for  division, 
the  claimants  attempt,  by  arrestment,  to  seize  upon  a  dispro* 
portionate  share  of  it.  Nothing  can  be  more  plainly  unequitable. 
And  the  grounds  of  law,  to  siy>port  it,  roust  have  been  made 
very  clear  indeed,  before  they  can  be  maintained.  For  this 
reason,  the  Lord  Ordinary  finds  expenses  due  to  the  common 
agent.  It  is  an  attempt  very  unfavourable,  and  ought  to  be  made 
at  their  own  riskt  in  regard  to  expenses." 

The  claimants,  Mrs  M'Dougall  and  Miss  Grindlay, 
reclairoed,-^the  claimant.  Miss  Hodge,  having  ac- 
quiesced, and  the  claimant,  Thomson,  having  de- 
clined to  insist.  The  Court,  on  18th  February  1834, 
ordered  cases. 

The  claimants,  in  their  case,  took  i|  rieu*  of  the 
law,  both  before  and  since  the  passing  of  the  Act  of 
Sederunt,  February  1662,  as  to  competitions  among 
creditors  of  a  deceased,  and  submittea,  that  although 
that  Act  bestowed  a  pari  pasiu  preference  in  favour 
of  creditors  doing  diligence  within  the  six  months,  it 
left  the  claim  of  competing  creditors,  beyond  that  pe- 
riod, to  be  determined  by  the  rule  of  the  common 
law,  whereby  priority  in  execution  gave  always  a 
preference;  and  that  thereforci  in  virtue  of  their  ar- 
restments, whereby  the  fund  in  medio  was  competent- 
ly attached,  they  were  entitled  to  the  preference  which 
they  claimed.  Tbe  argument  for  the  common  agent 
was,  that  it  had  been  the  object  of  the  law,  in  modern 
times,  to  correct  the  hardship  inseparable  from  the  old 
system,  and  that  the  equitable  principle  first  intro- 
duced by  the  Act  of  Sederunt  was  now  so  far  extend- 
ed and  enforced  as  to  have  established  the  rule,  that 
so  long  as  the  funds  of  the  deceased  were  in  medio,  the 
executor,  who  was  to  be  regarded  as  a  trustee  acting 
for  the  general  behoof,  was  not  entitled. to  pay  primo 
venientif  but  was  bound  to  reserve  the  funds  in  his 
hands,  or  under  his  control,  for  distribution  among 
the  creditors  at  large,  in  proportion  to  their  several 
debts. 

The  Court,  at  the  final  advising  to-day, 

"  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
review,  in  so  far  as  it  repels  the  claims  of  Mrs  Margaret  M*- 
Dougall,  Miss  Janet  G.rindlay,  Miss  Hodge,  and  Mr  William 
Thomson,  to  preferences  over  the  other  creditors,  and  decern  as 
to  expenses  of  process  in  the  Outer- House :  Find  expenses  of 
thip  discussion  also  due,  but  subject  to  modification ;  allow  ac- 
counts,** &c. 

Claimants*  Authorities. — Ellis  v.  Dalmahoy.  SIst  March 
1628 ;  Brown's  Sop.,  Vol.  I.  p.  256.  Lyie.  2d  Dec.  1628 ;  Dicu 
3S67.  While,  16th  Dec.  1629;  Diet.  S86a  Telfer  o.  Wilson, 
16th  July  1629;  Diet.  3866.  Stair,  III.  tit  8,  sects.  66.  69. 
Ersk.  Prin.  III.  tit  9,  sec.  23.  Lord  Alemore,  in  Johnston  v. 
Trustees  of  Fairholni*s  Creditors  ;  Hailes*  Die,  I.  p.  386.  BelPs 
Com.,  II.  p.  84.  Act  of  Sed.,  Feb.  1662.  Erak.  Inst.,  IIL  tit. 
9.  sects.  4i>,  40.     Gray  u  Csllepder,  July  1723;   Diet.  314U. 
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Graham  0.  M array,  15th  Feb.  1738.  Gardiner  9.  Poirsons;  28th 
November  1810.  Atkinton,  Muirand  Company  9«  Learmonth 
and  Lindsay,  14th  January  1810;  Fac  Coll.  Reid  v,  Ronald- 
son,  5th  February  1771.  Scales  and  Son  v.  Ru8iieH,  15th  No- 
Tember  1821 ;  S.  &  D.  I.  196.  Svrayne  v.  The  Fife  Banking 
Cqmpany,  8th  June  1822 ;  Fac.  Coll.  Danlop  v.  Weir,  29th 
January  1823;  S.  &  D.  Bell's  Principles,  3d  edit.  Carmichael 
V.  Mossman,  22d  Jiinuary  1742.  Fleming  v.  Wilson  and 
M'Laarin,  26tb  June  1823. 

Common  Agent's  Authorities.— Ersk.  Id.  tit.  7,  8,  sec.  70. 
Ibid,  HI.  tit.  9,  sects.  5.  26,  41.  Act  of  Sed.,  February  1662. 
Russel  o.  Simes,  1791 ;  Bell's  Cases,  p.  217.  Bell's  Com.  II. 
pp.  84,  86. 

Lord  Ordinarjft  Mackenzie. — Act.  Dunbar;  John  Rymer, 
.W.S.,  A'4mt,^-AU.  Currie ;  Alexander  Stevenson,  W.  S., 
Common  Agent, — Mr  Ferguson,  Oerk. — [J. A] 

\Hth  November  1834!. 
Second  Divibiow. — (J.  TL) 

No.  32. — William  Forsyth,  Pursuer^  v.  John 
Harb  &  CoMPANV,  Defenders, 

Title  to  Pdraue— Partnership — Jurisdiction — Arrestment — /. 
Action  sustained  again^(  a  foreign  company^  although  both  the 
suvimoni  and  the  diligence  o/*  arr^Wm^nr  Xjurisdictionis  fun- 
dands  causa)  onvMch  it  proceeded,  were* directed  against  the 
company  done,  and  not  against  the  individual  partners,--'//, 

«  jfn  arrestment  to  found  Jurisdiction  competent,  although  used 
upon  an  UHquid  ground  of  debt. 

The  pursuer,  an  upholsterer  in  Aberdeen,  in  the 
month  of  June  1832,  gave  an  order  for  a  quantity  of 
goods  to  the  traveMer  for  the  defenders,  John  Hare 
and  Company,  floor-cloth  manufacturers,  and  oil  and 
coloormen  in  Bristol.  The  order  was  not  implement- 
ed by  Hare  and  Company,  for  the  reasons  stated  by 
them  in  the  course  of  a  correspondence  which  took 
place  afterwards  between  the  parties  on  the  subject ; 
and  the  present  action.was  therefore  brought  by  the 

Jmrsoer  against  the  defenders,  for  damages  for  an  al- 
eged  breach  of  contract.  The  action  proceeded  on 
letters  of  arrestment  jurisdictionis  fundandce  causa, 
obtained  at  the  instance  of  the  pursuer  before  the 
Sheriff  of  Aberdeenshire,  and  the  application  for  which 
narrated,  that  the  defenders  were  indebted  to  the  pur- 
suer ia 

*'  the  sam  of  £50  Sterling,  or  snch  other  sum,  more  or  less,  as 
shall  be  found  to  be  the  amount  of  the  loss  and  damage  which 
the  complainer  has  sustained  and  incurred  by  the  said  John  Hare 
and  Company  having  failed  to  execute  an  order  given  by  the 
complaiiler  to  their  traveller  at  Aberdeen,  on  the  28tb  of  June 
last,  for  goods  to  be  furnished  by  the  said  John  Hare  and  Com-- 
pany  to  the  complainer,**  &c. 

Both  the  letters  of  arrestment  founding  the  action, 
and  the  summons  itself,  were  directed  against  John 
Hare  and  Company  alone,  and  not  against  the  indivi- 
dual partners  tliereof.  Defences  were  given  in  against 
the  action  in  name  of  John  Hare  and  Company,  who 
pleaded  in  limine — 1.  That  no  jurisdiction  was  created 
by  the  arrestment  used  by  the  pursuer  for  that  pur- 
pose; and,  2.  That  the  action  was  incompetent,  in 
respect  it  only  called  and  concluded  against  John 
Hare  and  Company,  and  did  not  call  or  conclude 
against  the  individual  partners  of  the  company. 

The  case  was  debated  on  the  preliminary  defences 
before  Lord  Mackenzie,  by  whom  it  was  reported 
verbally  to  the  Court,  and,  on  29th  June  1838,  the 
parties  were  appointed  to  give  in  mutual  minutes  on 
the  question. 


The  pursuer,  in  his  minute,  founded  on  the  dis- 
tinction established  betwixt  proper  mercantile  com- 
panies with  a  personal  firm,  and  companies  using  a 
descriptive  appellation, — the  former  of  which  had  a 
persona  standi,  were  capable  of  maintaining  the  rela- 
tion of  debtor  and  creditor,*  and  consequently  might 
sue  and  be  sued  in  the  name  of  the  company;  where- 
as the  latter  had  no  such  legal  personality,  and  were 
therefore  only  recognised,  either  through  the  me- 
dium of  a  roanacfer,  or  of  trustees,  or  of  the  whole 
partners:  And  illustrated  his  argument  by  a  refer- 
ence to  the  practice,  as  showing  clearly  that,  in  cases 
both  oi'  diligence  and  citation,  it  was  common  for 
companies  of  the  same  class  with  that  of  the  defen- 
ders, both  to  sue  and  to  be  sued  socio  nomine,  where- 
by great  hardship  and  inconvenience  were  in  fre- 
quent instances  prevented,  which  (were  the  rule 
understood  to  be  different)  would  unavoidably  tend, 
in  a  number  of  cases,  to  obstruct  and  defeat  commer- 
cial operations.  And,  finally,  he  maintained  that  the 
arrestment  was  laid  in  competent  form  to  found  juris- 
diction. The  defenders,  on  the  other  hand,  contended 
that,  in  point  of  principle,  as  well  as  on  the  authority 
of  the  various  decisions  upon  the  subject,  no  distinc- 
tion could  be  taken  between  the  two  kinds  of  com- 
panies ;  and  that  as  it  was  established  that  a  copartnery 
carrying  on  business  under  a  descriptive  name  had 
not,  by  their  social  firm,  any  persona  standi,  and  could 
neither  sue  nor  be  sued  in  the  name  of  the  firm,  so 
the  same  rule  applied  equally  to  the  case  of  a  company 
with  a  personal  firm :  And,  farther,  that  the  arrest- 
ment used  by  the  pursuer  was  incompetent  to  found 
jurisdiction,  in  respect  it  proceeded  neither  upon  a 
liquid  ground  of  debt,  nor  a  libelled  summons,  but 
merely  upon  an  alleged  illiquid  claim  of  damages. 

The  Court,  on  I2th  December  1833,  ordered  the 

Srocess  and  minutes  to  be  laid  before  the  whole  other 
udges  for  their  opinions. 
The  following  opinion  was  returned  by  Lord  Ful- 
lerton : 

"  This  is  an  action  brought  by  the  puisuer  against  *  John 
Hare  and  Company ,  floor-cloth  manufacturers,  and  oil  and  co* 
lourmen  in  Bristol.*  The  object  of  it  is,  to  constitute  a  claim 
of  damages  against  the  defenders ;  and  it  proceeds  upon  an  ar- 
restment Jurisdictionis  fundandee  causa,  used  in  the  hands  of  per- 
sons who  are  said  *  to  be  debtors,  or  have  the  ketping  or  custody 
of  effects  belonging  to  the  said  defenders.*  >  Against  tliis  action, 
defences  are  given  in  in  the  name  of  *  Messrs  John  Hare  and  Com- 
pany, floor-cloth  manufacturers  in  Bristol.'  The  defences  cuu-  > 
tain  no  notice  of  the  names  of  the  individual  partners  who  com- 
pose the  company;  and  it  is  not  denied  that  '  the  debts  and 
effects  arrested  are  the  property  of  the  defenders,  sifuated  locally 
within  this  country.*  In  these  circumstances,  two*  preliminary 
pleas  are  maintained  by  the  defenders;  I5/,  That  no 'juris- 
diction has  been  created  by  the  pretended  arrebtmei\t  used  by 
the  pursuer  for  that  purpose  ;*  and,  2<//y,  That '  the  action  is 
incompetent,'  in  respect  it  only  culls  and  concludes  a^ainnt 
'  John  Hare  and  Company,* and  does  not  call  or  conclude  against 
the  individual  partners  of  the  company.*  (n  so  far  as  the  firaC 
objectiqn  rests  upon  the  particular  nature  of  the  present  action, 
as  being  raised  for  the  establishment  of  a  claim  of  damages,  and  as 
not  being  founded  on  any  liquid  ground  of  debt,  we  are  of  opinion 
that  there  is  no  ground  for  the  distinction  taken  by  thcdefcnderh. 
However  ineffectual  an  arrestment  Jurisdictionis  fundaudiv  cauia 
may  be  in  regard  to  an  action  of  declarator  of  marriage,  as  in 
the'case  of  Scruton  t;.  Gray,  there  is  no  authority  for  question- 
ing, in  an  action  containing  conclusions  merely  pceuiiiury,  rho 
rule  laid  down  by  Mr  Erskine  (B.  I.  tit.  2,  sec.  1*J),  that  such 
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Brrestments  *  found  ajurisdiction  in  our  Supreme  Court  of  Bes- 
fiion,  to^ufige  in  a  personal  action  against  the  foreigner,  proceed* 
ing  npon  an  edictal  citation  for  conxtituting  the  debt  due  by  him 
to  the  arrester,  in  lirder  to  pronounce  a  decree  of  furthcoming 
against  those  in  whose  hands  arrestment  was  used.*     When  the 
objection  to  the  jurisdiction  is  rested  upon  the  particular  form 
of  the  arrestment  used  on  the  present  octiosion,  it  inirolves  the 
very  question  which  is  raised  in  the  second  preliminary  defence, 
and  which  we  understand  to  be  the  only  one  occasioning  any 
difficulty,    Fitf.,  Whether  either  the  action  or  diligence  can  be 
sustained,  inasmuch  as  both  are  directed  merely  against  *  John 
Hare  and  Company,'  without  calling  the  indiviaual  partners  of 
the  company.     Upon  this  point,  too,  we  are  of  opinion  that  the 
plea  of  the  defenders  is  ill-founded.     Asa  mercantile  company 
Is  underatood  in  the  law  of  'Scotland  to  be  a  separate  person, 
capable  of  msintatning  the  relations  of  debtor  and  creditor,  dis- 
tinct from  those  held  by  the  individual  partners,  and  as  the  firm 
or  company  name  forms  the  designation  of  that  separate  person, 
and  of  the  whole  individuals  in  their  social  character,  under  which 
tiame  obligations  are  effectually  contracted  by  and  to  the  com- 
pany, there  does  not  appear  to  us  to  be  any  legal  inconsistency 
or  incongruity  in  allowing  action  or  diligence  either  at  the  in* 
stance  of,  or  directed  against,  a  partnership  bv  its  6rm.     And 
the  competency  of  such  procedure  has  not  only  been  very  ge* 
nerally  assumed  in  practice,  but  has  been  sustained  by  the  Court 
In  one  of  the  many  actions  at  the  instance  of  Messrs  Douglas, 
Heron  and  Company,  vis.,  that  against  Mr  Gordon  of  Culvenan, 
in  1792,  the  question  was  distinctly  raised.     The  action  was 
brought  in  the  name  of '  Mestrs  Dougtnt^  Heron  and  Company, 
late  bankers  in  Ayr^  and  by  George  Home  of  Branxton,  their 
factor  and  manager,  conform  to  factory  and  commission  granted 
by  a  quorum  of  the  committee  named  for  winding  up  the  affairs 
of  the  said  company.*     The  title  was  objected  to,  and  among 
other  pleas,  the  defenders  maintained  the  incompetency  of  suing 
in  the  name  of  the  firm,  and  without  setting  forth  the  names  of 
the  individual  partners^     tn  the  pleadings  in  that  case,  the  most 
positive  allegations  of  the  practice  were  made  on  the  part  of  the 
pursuers,  the  practice  was  admitted  by  the  defender ;  and  ulti- 
mately the  objection  was  disregarded  both  by  the  Court  of  Ses- 
aion  and  the  House  of  Lords,  July  14, 1792,  and  Dec.  24, 1795. 
It  is  true,  that  in  that  case  the  summons  proceeded  in  the  name 
of  one  individual,  George  Home  of  Branxton,  and  that  that  cir- 
cumstance was  founded  upon  as  a  specialty  by  the  pursuers,  in 
addition  to  their  argument  on  the  general  point.     But  when  it 
ii  considered  that  the  leading  instance  was  that  of  the  company, 
tinder  the  name  of  the  firm,  and  that  Mr  Home  appeared  only 
as  their  factor  and  manager,  according  to  a  '  factory  and  com* 
mission,'  it  is  difficult  to  see  how  the  instance  of  the  mandatory 
Could  be  sustained,  if  that  of  the  party  had  been  considered  bad. 
Indeed,  any  doubt  upon  that  point  may  be  held  to  be  removed 
by  the  case  of  Scott  v.  Napier,  23d  February  1827,  one  of  those 
referred  to  in  the  present  pleadings,  in  whico  the  Court  refused 
to  sustain  action  against  Mr  Napier,  as  the  manager '  of  the 
Galloway  Banking  Company,'  until  all  the  partners  were  called. 
tJpon  comparing  the  judgment  in  this  last  case  with  that  pro- 
nounced by  the  Court  and  the  House  of  Iiords  in  that  of  Dou- 
glas, Heron  and  Company  v.  Gordon,   we  consider  ourselves 
warranted  in  the  Conclusion,  that  the  distinction  repeatedly  made 
by  the  Courts  as  in  the  case  of  the  Culcreuch  Cotton  Company, 
(Nov.  27,  1822,)  and  other  cases  of  the  same  kind,  is  well  found- 
ed ;  and  thai,  although  action  cannot  be  maintained  at  the  in- 
stance of  a  '  mere  descriptive  name  or  denomination,'  it  may  be 
maintained*  by  a  '  mercantile  company  suing  under  its  proper 
firm  by  which  it  gtants  obligations.'     But  we  must  add,  that, 
while  the  question  as  to  the  competency  of  an  action  in  such 
form,  at  the  instance  of  a  company,  is  little  more  than  one  of 
mere  form,  as  they  always  have  the  means  of  specifying  the 
names  of  the  partners,  the  objection,  if  good  on  the  part-  of  de- 
fenders, as  it  is  urged  in  the  present  case,  would  involve  the  most 
serious  consrquences,  not  easily  reconcilable  with  the  generally 
recognised  forms  of  procedure,  in  many  branches  of  our  practice. 
Thus,  in  order  to  make  good  a  claim  for  an  illiquid  company 
debt  against  the  individual  partners,  it  is  held  indispensible  that 
the  debt  should,  in  the  first  instance,  be  constituted  against  the 
company.     According  to  the  form  of  summons  in  such  a  case. 


even  aa  referred  to  in  the  pleadings  for  the  defenders,  *  the  said 
C,  D,  and  Co,f  oi  a  eompttny,  and  the  aaid  C  and  U»  the  indivi- 
dual partners  thereof,*  are  called  upon  to  make  payment :  th^ 
will  of  the  summons  being,  *  thalvn  sight  hereof  ye  pass,  and  in 
our  name  and  authority,  lawfully  summon,  warn  and  cbaiige  tht 
iaid  C.  D,  and  Company ^  ni  a  company,  at  their  usttal  place ^  of 
butineu,  and  the  said  C  and  D,  the  indioidual  partnert   tkereoff 
pertonaUy,  or  at  their  reipective  dwelling-placet,*  &&     Here  the 
individual  partners  called  are  to  be  cited  iu  the  common  way ; 
while  C.  D.  and  Company,  at  a  company,  are  to  be  cited  at 
'  their  tuual  place  ofbutinats,*    Indeed  this  form  of  citation  is  ex- 
pressly recognised  by  Statute ;  it  being  provided  by  64  Geo.  IILy 
c.  137,  sect.  20,  in  regard  to  the  sequestration  of  partnerships* 
that  *  it  shall  be  sufficient  to  cite  the  partnership  by  leaving  a 
copy  at  the  home  or  shop  where  their  businen  it  or  was  carried  on, 
or  where  any  of  their  acting   partners  reside.'    Now  it  surel^ 
cannot  be  held  that  the  conclusion  against,  and  the  citation  of 
the  company  under  the  firm  or  company  name  is  an  empty  form. 
On  the  contrary,  it  rather  appears  to  us,  agreeably  to  the  prin- 
ciple mentioned  above,  that  so  far  from  the  conclusion  against 
the  company  being  dependent  on  that  directed  against  the  indivi- 
dual partners^  the  conclusion  against  the  individual  partners  is  de- 
pendent for  its  validity  and  effect  on  that  directed  against  the 
company  by  its  firm.     Accordingly,  in  the  case  of  a  decree  ob« 
tained  under  a  summons  framed  in  the  above  mentioned  form, 
and  executed  at  the  ordinary  place  of  business  of  the  com- 
pany, we  should  think  that  the  debt  must  be  held  as  consti- 
tuted against  'the  company*    and  that  in   the  event   of   the 
aubaequent  discoverv  of  a  partner,  whose  share  in  the  con-, 
cem  bad  not  been  xnown  at  the  time,  it  would  be  equally 
contrary  to  principle,  and  injurious  in  practice,  to  allow  such 
partner  to  plead,  that  the  decree  of  constitution  against  the  com- 
pany was  invalid,  because  his  name  as  an  individual  had  not  beeri 
included  in  the  original  summons.     But  again,  it  has  been  al- 
ready noticed,  that  in  cases  of  sequestration,  the  Statute  ex- 
pressly recognises  the  existence  of  the  partnership  as  distinct 
from  the  individuals  composing  it,  and  points  out  the  form  in 
which  that  body,  in  its  social  character,  shall  be  cited.     Indeed, 
in  many  cases  this  is  unavoidable,  as  a  partnership  mny  be  in- 
solvent and  sequestrated,  while  one  or  more  of  the  partners  re- 
main solvent     The  whole  rules  and  authorities  applicable  to 
such  cases  seem  to  proceed  on  the  assumption  that  the  seques- 
tration of  the  company  is  to  be  directed  against  the  firm,  and  if 
it  should  be  held  that  such  a  procedure  is  not  effectual,  without 
directing  it  against  the  whole  individual  partners,  we  ratber  sus- 
pect it  would  be  necessary  to  devise  a  new  set  of  forms,  very 
different  from  those  which  have  been  genereliy  followed,  and 
hitherto  oonaidered  aa  unobjectionable.     Lattly,  It  is  only  ne- 
cessary to  mention  the  practice  in  regard  to  bills  and  promissory- 
notes,  which  appears  to  ua  necessarily  to  imply  the  competency 
of  procedure,  either  at  the  instance  of,  or  directed  against,  a 
company  by  its  firm.     In  such  cases,  the  registered  protest  has, 
by  Statute,  the  force  of  a  decree.     But  it  is  evident,  that  the 
terms  of  the  bill  or  note  afford  necessarily  the  measure  of  the 
constructive  decree  obtained  by  the  registration.     In  every  case* 
then,  of  a  bill  protested,  either  at  the  instance  of  or  against  a 
company^  effect  is  given  to  a  decree  at  the  instance  of  or  against 
a  firm,  without  mention  of  the  individual  partnera.     Sueh  we 
underetand  to  be  the  invarlableprKtice ;  and  indeed  the  principle 
involved  in  it  has  received  effect  to  its  full  extent  by  the  deci- 
aion  of  the  Court  in  the  case  of  Thomson  i;.  Liddle  and  Com- 
pany, 2d  July  1812,  in  which  it  was  held  '  coiiipetent  to  charge 
the  individual  partnen  of  a  company  upon  lettere  of  faommg' 
directed  against  the  company  firm.'    Neither  does  it  appear 
to  us  to  be  of  any  importance,  that  in  that  case  the  letters  of 
horning  were  directed  against   '  the   said  John    Liddle  and 
Company,  and  the  individual  partnen  of  that  company.'     For, 
in   the  Jirst  place,  if  a  company  has  not,   under  its  firm,  a 
persona  standi,  the  objection   surely  cannot   be  remedied   by 
the  vague  and  unmeaning  addition  of  ■  the  individual  partnera 
of  that  company.*     ^ly.  As  the  bill  charged  on  was  drawn 
by  *  John  Liddle  and  Company,*  the  letten  of  homing,  in  add- 
ing the  words  alluded  to,  were    utterly  unwarranted    by  the 
bill  forming  the  ground-work  of  the  diligence ;  unless  on  the 
supposition  that  the  firm  does,  by  necessary  legal  implication. 
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include  the  iri(ii?idual  members  of  the  company  in  their  soeial 
character.  And,  8dfy  and  laitljf.  The  supposed  specialty  doee 
not  apply  to  one  part  of  the  proiedure  which  was  recognised  by 
that  decision.  For  although  the  letters  of  horning  were  direct- 
ed against  John  Liddle  and  Company,  and  '  the  individual  part** 
aers  of  the  company,*  the  charge  was  giyen  not  only  to  Andrew 
Liddle,  but  to  *  Andrew  Liddle  and  Company,*  without  any 
mention  of  the  individual  partners  of  this  last  company ;  so  thai 
in  that  very  case  a  charge  against  *  Andrew  Liddle  and  Com- 
pany,* without  even  the  general  mention  of  the  individual  part- 
ners, was  sustained.  On  these  grounds,  we  are  of  opinion  that 
the  preliminary  pleas  of  the  defenders  are  ill-founded.  It  is  not 
denied  that  the  only  designation  under  which  the  defendertf 
dealt  with  the  porsuer  was  that  of '  John  Hare  and  Company.* 
It  is  not  denied  that  the  effects  arrested  belong  to  *  John  Hare 
and  Company,'  and  no  notice  is  given  of  the  individual  partners, 
nor  requisition  made  to  call  them ;  and  In  these  circumstances, 
we  think  that  the  mere  formal  objection  now  maintained  by  the 
defenders,  could  not  be  listened  to,  without  bringing  into  ques-^ 
lion  the  practice,  judicial  as  well  as  mercaniUe,  hitherto  follow- 
ed in  some  of  the  most  Important  and  comprehensive  classes 
of  transactions.** 

Lords  President,  Balgray,  Gillies,  Corehoase,  and 
Moncreiff  concurred  io  the  abore  opiDioa,  with  the 
following  addition  i 

"  Further,  in  the  case  of  defenders,  it  may  often  be  impos- 
sible for  the  pursuer,  in  limine,  to  discover  who  are  the  indivi. 
dual  partners  of  the  company  against  which  the  action  is  raised. 
Whereas,  a  company  pursuing  has  it  always  in  its  power  to  spe- 
cify the  names  of  the  partners — so  that  the  ratio  is  stronger  for 
suing  a  company  only  by  its  firm.** 

Lord  Mackenaie  concorred,  with  this  explanation.: 

**  I  concur  in  the  above  opinioni  with  this  observation,  that 
I  do  not  wish  to  give  any  opinion,  whether  the  decision  in  the 
case  of  the  Culcreuch  Cotton  Company,  and  other  cases  of  the 
same  kind,  was  well-founded  in  principle  or  not.  I  think  it 
enough  to  observe,  that  the  only  ground  on  which  these  deci- 
sions can  be  supported,  viz.,  thai  the  name  of  the  company  was 
Dot  that  in  which  thev  granted  obligations  or  conveyances  of 
right,  has  no  existence  in  the  present  case." 

Lord  Medwyn  relarned  the  following  opinion  : 

'*  This  is  a  very  important  question,  and  deserves  the  most 
minute  and  anxious  discussion.  In  the  commercial  states  of 
Cuoope,  the  history  of  commerce  shows,  that  while  the  traffic 
with  the  more  distant  quarters  of  the  globe  was  carried  on  by 
regulated  and  joint-stock  companies,  associations  consisting  of 
two  or  more  individuals  were  formed  for  carrying  on  home  trade 
and  manufactures  under  a  company  firm.  Scotland,  following 
this  example,  adopted  a  similar  plan,  having  both  public  and  private 
associations  of  this  kind  in  the  seventeenth  century.  The  first 
were  encouraged  by  various  Acts  of  Parliament;  s^  1661,  c. 
40;  1681,  c,  12;  1693,  c.  92;  1695,  c.  8.  As  to  the  latter, 
Erskine  says(B.  3.  t.  3,  sect.  20),  *  According  to  our  present 
practice,  the  partners  in  priimte  companies  generally  assume  to 
themselves  a  firm  or  name  prooer  to  their  own  company,  by 
which  tbey  may  be  distinguished  in  their  transactions;  and  in 
all  deeds  subscribed  by  this  name  of  distinction,  every  partni^r 
is,  by  the  nature  of  the  copartnery,  understood  to  be  intrusted 
with  a  power  from  the  company  of  binding  them.*  A  copartnery 
for  trade  using  a  social  firm,  under  which  contracts  are  made 
with  the  public,  is  a  separate  person  ( Bell's  Principles,  357) 
from  any,  or  the  whole  individuals  of  which  it  consists,  and  is 
capable  of  maintaining  the  relation  of  debtor  and  creditor  se- 
parate and  distinct  from  the  ohligatiims  of  the  partners  as  indivi- 
daals:  Bell  on  Bankruptcy,  Vol.  II.  p.  619,  Ic  is  a  ^uaii  cor- 
poration, possessing  many,  but  not  all  the  privileges  which  law 
confers  upon  a  duly  constituted  corporation.  A  mercantile 
company  can  bold  moveable  property ;  it  has  even  been  adjudged 
that  it  can  hold  a  lease  of  an  heritable  subject :  Uennistoun, 
Macnayr  and  Company,  16th  February  1808.  A  company  binds 
it%e\f  by  subscribing  a  personal  bond  or  bill  by  its  firm,  and  in 
like  manner  a  bond  or  bill  granted  in  its  fuvQur  is  an  avaiJable 


doeoment  of  debt.     '  If  a  partner  acquires  a  right  m  name  of 
the  company,  the  property  is  vested  directly  in  the  company. 
Ersk.  HI.  3,  sect.  20.     One  company  may  become  a  member, 
or  individual  partner  of  another  company;  Bell,  VoL  II.  p. 
627,  of  which,  instances  will  be  found  in  Dewar  v.  Miller,  14th 
June  1766,  and  in  Thomson  v.  Liddle  and  Company,  2d  July 
1812.     It  arises  from  thus  viewing  the  company  as  a  separate 
person  from  the  individui)}  partners,  that  it  is  incompetent  to 
arrest  a  company  debt  for  a  debt' of  one  of  the  copartners ;  that 
the  company  funds  are  in  the  first  instance  liable  for  company 
debts — Corrie  and  Son  a.  Calder's  Creditors,  24th  January  1741 ; 
that  a  company  creditor,  after  ranking  on  the  company  funds, 
may  then  rank  on  the  individual  estates  of  the  partners— Credi- 
tors of  Cariyle  and  Company  v.  Dunlop*s  Trustees,  8tb  August 
1776 ;  and  that  the  share  of  the  company's  funds  due  to  a  part- 
ner may  be  arrested  in  the  bands  of  the  company,— Ersk.  II L 
t.  3,  sect  24.   In  Fraser  Reid  and  Sons  v,  Lancaster  and  Jamie- 
son,  14th  January  1795,  although  a  very  critical  objectian  to  an 
arrestment  was  stated  and  sustained,  it  never  occurred  to  the 
parties  that  an  arrestment  used  in  the  hands  of  a  company  as  an 
individual,  and  under  the  social  firm,  was  inept.    The  execution 
of  arrestment,  as  appears  froiq  the  report  of  the  case,  bore :  *  of 
which  letters  I  left  a  just  copy  of  arrestment  for  each  of  the 
said  Michael  Muirhead  and  Company,  James  Coats,  Mitchell 
and  Anderson,  within  each  of  their  respective  accounting-  houses 
in  Glasgow,  with  each  of  their  respective  clerks,  to  be  given  to 
each  of  their  respective  masters,  because,  after  inquiry  made  by 
me  for  them  there,  I  could  not  apprehend  them  personally.'    By 
indorsing  a  bill  granted  to  a  company  with  the  company  firm  the 
property  is  transferred;  the  property  of  a  moveable  bond  or 
other  moveables  will  also  be  transferred  by  assignation  subr 
scribed  by  the  company—- Robb  v,  Forrest,  28th  May  1830  ;  and 
the  only  efiTectual  discharge  of  the  one  or  the  other,  is  in  like 
manner  by  this  company  firm.     When  a  company  is  creditor  of 
a  bankrupt,  and  concurs  in  his  discharge,  the  discharge  is  sub- 
scribed by  the  firm :  Bell,  Vol.  II.,  p.  472.  FinaUy,  A  company 
may  be  rendered  bankrupt  under  the  Act  1096 — Fairholmes, 
18th  December  1770;  and  may  be  sequestrated  under  the  Bank, 
rupt  Act,  sect.  20,  which  farther  provides,  that  *  it  shall  be  sufii- 
cient  to  cite  the  partnership,  by  leaving  a  copy  at  the  house  or 
shop  where  their  business  is  or  was  carried  on,  or  where  any  oif 
their  acting  partners  reside.'    The  only  limitation  on  the  rights 
of  a  private  company  seem  to  be,  that  they  cannot  hold  heiitablo 
property,  aa  they  cannot  maintain  the  character  of  superior 
or  vassal ;  and  that  a  penal  action  cannot  be  directed  against 
them — Miles  v.  James  Finlay  and  Company,  16th  November 
1830 ;  neither  can  they  be  pursuers  of  such — Aitken  v.  Rennie, 
lOth  December  1810.     Among  the  many  improvements  intro- 
duced into  the  law  of  Scotland  during  the  Presidency  of  Lord 
Stair,  the  Act  1681,  c.  20,  was  passed,  which  authorised  sum. 
mary  diligence  upon  foreign  bills  of  exchange  duly  protested 
against  the  accepters  and  indorsers ;  and  this  privilege  was  ex-r 
tended  to  inland  bills  by  1696,  c.  36.     The  form  of  protest  of  u 
bill  is  and  was,  according  to  mercantile  usage,  by  commencing 
with  a  copy  of  the  bill,  stating  the  non  payment,  ^nd  protesting 
against  the  accepter  by  name,  and  the  drawer  and  indorsern 
generally.     Hence,  whenever  a  company  held  any  of  these  cha- 
racters, this  was  a  direct  authority  for  raising  diligence  against 
a  company,  and  at  the  instance  of  a  company,     f^oreign  bilU 
would  often  be  drawn  and  indorsed  by  a  social  firm,  and  although, 
among  ourselves,  there  might  thpn  be  comparatively  few  private 
meixantile  partnerKhips  using  a  social  firm,  they  W0re  not  alto* 

f ether  unlpnown  (See  Monteith  9th  January  1672.)  Practico 
as  fully  sanctioned  this  interpretation  off  the  above  Statutes. 
By  12  Geo,  III.,  cap.  72,  the  privilege  was  extended  against 
drawers  of  bills ;  and  as  by  this  time  the  practice  of  charging 
companies  on  such  documents  was  quite  notorious,  since  no  re- 
striction is  imposed  as  to  this,  it  may  be  said  to  have  been  sane  • 
tioned  by  implication.'  The  protest  being  registered  is  the  war- 
rant for  letters  of  homing,  and  if  the  protest  is  against  a  company, 
for  which  alone  the  bill  signed  by  the  company  gives  warrant,  so 
the  letters  of  horning  can  only  issue  in  name  of  a  company  or 
against  a  company.  The  form  in  the  Juridical  Stylea,  Vol.  11. 
p.  541,  EdL  1790,  is  thus :  *  that  on  sight  thereof  ye  pass,  and  in 
our  name  and  authority  command  and  charge  the  said  B.  and 
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Company,  personalty,  •  or  at  their  respecrive  dwelling-places, 
conjunctly  and  severally,  to  make  payment,  &c.     Wherein  if 
they  fail,  the  suid  s^fiace  being  elapsed,  that  immediHtcly  there- 
after  ye  denounce  them  our  rebels,  and  pat  them  to  the  horn,  &c. 
Attour,  that  ye  lawfully  fence,  arrest,  ^c,  all  and  sundry  the 
?inid  6.  and  Company's  whole  readiest  mov'eable  goods,  gear,* 
&c.  ;  and  this  note  is  added  :   '  This  homing  ought  to  be  exe- 
cuted against  ertch  individual  known  to  be  a  partner  of  the  com- 
pany, personally,  (ft  at  bis  dwelling-plaee,  in  common  form.     It 
may  also  be  ejiecuted  by  delivering  a  copy  of  the  charge  to  any 
one  of  the  partners  for  himself,  and  on  account  of  the  company, 
which  we  conceive  to  be  a  sufficient  wftrrant  for  poinding  or 
other  procedure  against  the  company  fuuds.     But  if  pergonal 
diligence  be  wanted,  the  former .  mode  is  preferable,  aa  caption 
pan  only  be  obtained  against  such  of  the  partners  as  are  specially 
and  individually  charged.'     This  shows  the  practice  more  than 
forty  years  ago.     What  is  stated  on  this  subject  in  the  latest 
edition  is  to  the  same  import.     The  form  given  in  the  Appen- 
dix to  Thomson  on  BilU,  (p.  869.)  differs  from  the  above  only 
in  this,  that  after  the  company  firni  there  is  added,  *  as  well 
ns  the  individual  partners  thereof.'  *  But  though  the  name  of 
no  individual  is  ever  mentioned,  the  horning  against  the  com- 
pany is  a  sufficient  warrant  to  charge  any  one  or  the  whole  part- 
ners, each  partner  being  liable  for  the  debts  of  the  company  tn 
aoiidHm,     This  has  been  repeatedly  sanctioned :  Anderson   v. 
Bolton. and  Barker,  26th  January  1810 ;  Thomson  «.  Liddle  and 
Con>pany,  2d  July  1812.     If  any  mistake  has  occurred  in  charg- 
ing «  person  who  is  not  a  partner,  be  is  entitled  to  have  the 
charge  suspended  without  caution.     When  a  charge  is  given  to 
a  company  for  payment  of  a  bill  on  which. they  tire  obligants, 
if  they  have  any  defence  to  state  against  the  elatm,  a  bill  of 
suspension  is  presented  in  their  name,  as  being  the  party  charged 
to  pay.     When  passed,  it  is  discussed  in  their  name,  and  the 
letters  ate  found  orderly  proceeded  against  the  company,  the  per- 
son indebted  and  charged  to  pay,  or  they  are  suspended.    If  a  com-, 
pany  ha»  thus  a  penona  <<anc/i  to  obtain  a  suspension,  ean  there  be 
any  reason  why  a  company  should  not  also  pursue  an  ordinary 
action  »ocio  nomine .'   When  the  proceedings  against  a  company 
commence  b)Nin  ordinaryaction,  it  has  been  held  that  the  company 
must  be  called ;  and  it  is  not  competent  to  pursue  one  or  more 
of  theindividuail  partners,  without  calling  the  company :  Kilk.,  p. 
518;   Reid  and  M' Call  p.  Douglas,  11  th  June  1814;  and  the  law 
is  so  laid  down  in  the  interlocutor  M*Tavish  v.  Lady  Saltoun,  Sd 
Feb.  16*21,  that  in  an  action  for  a  company  debt,  *  it  is  necessary 
to  call  the  company  itself  and  it  will  not  be  competent  to  itisist 
against  ah  individual   partner,   without  calling   the  company.* 
Jf,  then,  ft  company  may  and  must  be  defenders  in  a  claim  against 
them ;  if  diligence  may  issue  in  their  name,  at  their  instance,  or 
•gainst  then ;  if  they  may  suspend  iocio  nomine^  it  would  be  a 
Fingular  anomaly,  if  they  could  not  also,  when  tbey  can  hold  pro- 
perty,-and  sustain  the'reltttion  of  a  creditor,  raise  action,  except 
in  the  name  of  their  individual  partners.     Accordingly,  it  does 
not  appear  that  any  such  doubt  had  ever  occurred  till  recently, 
when  we  have  become  more  acquainted  with*  the  doctrines  of  the 
£nglish  law,  which  *  on  this  point  is  peculiar.'     We  cannot  turn 
-  up  a  page  in  our  reports  (  Bell^  Prin.,  357),  without  fiqding  in- 
numerable instances  of  companies  both  pursuing  and  defending 
iocio  nomine  i  and,  so  far  ^s  I  can  see,  without  a  doubt  of  the 
correctness  of  such  a  procedure,  either  in  our  Courts  or  in  the 
House  of  Lords.     Thus,  in  Karnes's  Decisions,  there  is  Bayn- 
ton  and  Shaw  p.  Swinton,  14th  November  1714.     In  Elchies' 
Decisions,  we  have  Ainslien.  Arbuthnotand  Company,  5th  June 
]  739 ;  John  Coutts  and  Company  v.  Ramsay  and  Stewart,  10th 
January  1749;   R^jber^son  v.  Melvill  and  Liddell,  Slst  January 
1749,  &c.     In  Falconer's  Decisions,  we  find  Wardrop  v.  Fair- 
holm  and  Arbuthnot,  19th  December  1744;  and  the  interlocutor 
'  prefers  Fairholm  and  Arbuthnot,  primo  loco,  and  Arbuthnot 
and  Company  secundo  loco.*     In  Kilkcrran,  we  find   Forbes  v. 
Main  and  Company,  25th  February  1752  f  Christie  and  Company 
V,  Fairbolmes,  7th  December  1748,  &c.     In  Livingston  v.  Gor- 
don, 17th  January  1755,  a  question  occurred,  whether  Gutzmer 
and   Sommerville  acted  as  a  company ;  and  among  the  grounds 
for 'inferring  that  they  did,  it  is  argued, — *Sil/yt  It  appears  from 
evidence  produced,  that  they  both  sued  and  were  sued  as  a  com- 
pany.'    Neither  was  the  appearance  of  a  company  as  pursuer  or 


defender  under  their  company  firm  admitted  without  question  in 
our  own  Courts,  only.     When  any  such  causfa  have  been  carried 
to  the  House  of  Lords  by  appeal*  no  objection  seema  in  former 
times  to  have   been   raised  on  that  ground— See  Ainslie  «. 
Arbuthnot  and  Company,  7th  February  1743;  Cheap  v,  Aiton 
and  Company,  11th  December  1772,  the  interlocutor  in  which 
bears,  *  Ordered   that  the  aforesaid  interlocutor,  &c.,  be  re-* 
versedf  reserving  to  the  respondents,  the  said  Aiton  and  Com<4 
pany,*  &c. ;  Elliot  v.  Wi4son  and  Company,  25th  June  1776; 
Alston  V.  Campbell  and  Company,  3d  March   1779;  Douglas, 
Heron  and   Company  r.    Gray,  1-tth  Junuary  1779,  &c.      In 
Douglatv  Heron  and  Company  v.  Gordon,  16th  Jun^  (792,  the 
point  may  be  said  to  have  been  in  terminit  decided.  *  The  sum- 
mons is  raised  at  the  instance  of  *  Messrs  Douglas,  Heron  and 
Company,  late  bankers  in  Ayr,  and  George  Home -of  Branx- 
tun,  their  factor  and  manager,'  concluding  that  Sir  Alexander 
Gordon  should  be  decerned  *  to  make  payment  to  the  aaid  Messrs 
Douglas  Heron  and  Company,  and  to  .the  said  George  Home, 
their  factor  and  manager,'  &c.     The  defence  is,  '  that  the  pur- 
suers had  produced  no  title  ;*  and  in  support  of  this  it  is  argued, 
that  a  firm  of  a  private  company  or  partnership,  if  it  could  in 
any  shape  maintain  an  action,  could  never  maintain  one  like  the 
present,  after  its  dissolution,'to  the  efitct  of  compelling  an  in- 
dividual partner  to  pay  such  soms  as  they  chose  te^a  gitatleman 
described  a»  their  manager.     The  Lord  Ordinary  (Dreghorn), 
24th  December  1791^  repelled  the  defender's  objections  to  the 
title  of  the  pursuers  to  insist  in  the  action.     A  reclaiming,  peti- 
tion was  presented,  which,  among  other  things,  prayed  rbe  Court 
*  to  sastain  the  objections  to  the  title  sued  on,  and  dismiss  the 
action  timpliciier ;  or  to  fitid,  Ijf,  That  the  firm  of  Douglas, 
Heron  and  Company  cannot  be  regarded  as  pursuers  in  the  pre- 
sent libel,  as  not  being  a  nomen  jurit,    2d,  That,  as  Mr  Home 
appears  solely  as  factor  for,  and  deriving  his  right  from  this  firm, 
tbe  addition  of  his  name  does  not  obviate  the  objectioHi*     The 
Court  refused  the  petition.     Tbe  case  was  appealed  oo  this 
point  of  title  chiefly.     The  judgment  of  the  House  of  Lords, 
24th   December  1795,  was  : — *  Jt  is  ordered  that  the  action  do 
proceed  in  the  Court  below,  between  the  appellant  and  respon- 
dents; and  it  is  further  ordered  that  an  account  be  taken  of  all 
the  dealings,'  &c.     These  instances  may  suffice  as  to  the  prae- 
tlce  of  the  Courts  'formerly,  and  that  it  was  without  objection, 
and  it  may  he  only  further  noticed  as  to  this  matter,  that  in  a 
practical  work  published  in  1804,  (Bell's  Forms  of  Deeds,  Vol. 
yi.,  p^  18.>i8  this  statement:— *  When  a  meicantile  company 
is  pursuer,  there  can  be  no  other  change  in  the  form  of  the  sum- 
mons than  what  arises  from  designing  the  coAspany  by  the  fi/m, 
as  *our  lovites  A.  and  Co.*     In  the  other  parts  of  the  summons 
they  are  called  pursuers.     When  the  action  is  raised  against  a 
company,  you  will,  in  describing  the  debt,  state  that   *  B.  and 
Co.  are  justly  indebted/  &c. ;  and  the  will  ought  to  be  expressed 
in  these  terms: — '  Our  will  is  therefore,  that  ye  summon,  warn 
and  charge  the  said'  B.  and  Co.,*  at  their  shop  or  warehouse,  &c. 
It  is  not  necessary  tb  cite  the  partners  of  tbe  company  indivi- 
ddally ;  a  company  may  sue  i^nd  be  sued,  and  the  decree  of  an 
action  against  the  company  will  bind  the  partners  of  that  com- 
pany..*    The  change  which  has  been  introduced  into  tbe  last 

*  "  As  corroborative* of  this  statement  as  to  the  practice,  I  sub- 
join the  answer  I  received  from  a  very  intelligent  agent,  who 
passed  writer  to  the  Signet  in  1786,  and  who  has  been  much 
employed  by  mercantile  companies : — *  It  has  been  my  practice, 
from  tbe  starting  to  the  present  date,  to  raise  all  summonses  and 
diligence  at  the  instance  of  mercantile  companies,  foreign  and 
domestic,  by  the  company  firm,  without  naming  the  partners ; 
and  I  never  in  any  instance  saw  that  course  objected  to.  I  al- 
lude, of  course,  to  personal  actions  for  sums  of  money.  When 
it  was  found  necessary  to  proceed  to  real  diligence,  such  as  ad- 
judication, I  considered  it  necessary  to  sue  in  name  of  the  indivi- 
duals  composing  the  company,  because  such  proceedings  led  to 
a  feudal  investiture,  which  cannot  exist  in  any  company  not 
incorporated.  In  tbe  case  of  Sir  W.  F.  and  Co.,  they,  on  those 
occasions,  usually  a^^signed  the  debt  to  me.  The  same  course  is 
followed  in  practice  when  the  defender  is  a  mercantile  comparty, 
or  when  a  mercantile  company  is  to  be  subjected  to  ultimate 
personal  diligence ;  and  this  last  affords  the  most  saiisfactoiy 
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edition  of  the  Juridical  Styles  (Wilson  and  Shaw's  Appeal 
Case,  Vol.  III.,  p.  365),  was  subsequent  to,  and  occasioned  by 
the  doubts  expressed  at  ope  time  in  the  House  of  Lords,  but 
which  afterwards  Were  admitted  to  have  been  ill-founded.  When 
a  mercantile  compaqy  has'  been  established,  and  bus  acquired 
credit  with  the  public,  it  has  been  the  policy  of  such  to  continue 
thd  use  of  the  well-known  Qrra,  although  all  the  partners  who 
Originally  constituted  the  company,  and-  gave  sanction  to  the 
firm,  have  left  the  company  by  death  or  retirement.  This  prac- 
tice was  common  among  the  continental  states,  and  was  recog- 
nised in  the  comraereial  law  of  Europe,  till  it  was  recently  modi- 
fied by  the  Code  Napoleon,  and  it  is  emfnently  so  with  ^us.  In 
many  well  known  companies  it  is  sa  The  minute  for  Forsyth 
mentions  several ;  but  it  has  never  been  made  a  subject  of  in- 
quiry, whether  the  -partners  whose  names  are  in  the  firm  still 
subsist,  nor  has  action  ever  been  refused  to  a  company  on  this 
ground.  If  a  mercantile  company  be  a  separate  person,  distinct 
from  the  iadividual  partners,  new  partners  may.  bp  assumed,  and 
old  partners  may  withdraw,  without  altering  or  afiecting  the 
eorapany  stiH  carrying  on  business  under  the  same  name.  Its 
component  parts  may  change,  but  the  identity  of  the  company 
ccHktinues.  The  artificial  person  still  exists,  although  the  indivi- 
dual particles  of  which  it  was  originaUy  composed  may  have 
changed.  No  injury  can  arise  to  the  public  from  this,  for  no 
person  need  deal  with  a  company  without  satisfymg  himself  as 
to  th6  names  and  responsibility  of  the  partners ;  and  the  interest 
of  those  who  deal  with  a  company  is  well  guarded  against  any 
change  among  the  constituent  members,  if  made  without  his 
knowledge.  The  notices  of  the  more  recent  practice,  ha  con- 
tained in  the  minute  for  Forsyth,  are  valuable,  as  showing  that, 
although  doubts  were  at  one  time  thrown  out  as  to  the  propriety 
of  the  rule,  so  different  from  that  which  prevails  in  Bngland, 
there  has  been  no  change  in  this  respect  from  our  ancient  prac- 
tice. The  hardship  which  would  be  imposed  by  adopting  any 
different  rale  has  been  well  pointed  out,  and  it  is  hardship  with- 
out the  slightest  advantage.  A  put-suer  might  not  always  know 
the  individuals  of  which  the  company  consists,  and  the  summary 
process  and  diligence  by  arrestment  or  poinding  would  in  many 
cases  be  utterly  unavailing,  for  before  sufficient  information  could 
be  obtained,  his  claim  might  be  defeated  by  prior  diligence.  A 
company  pursuing  is  not,  of  course,  placed  in  this  disadvan- 
tageous  position ;  their  partners  must  be  known  to  themselves. 
But  it  would  be  anomalous  to  have  a  different  rule  for  a  pursuer 
and  a  defender;  and  even  to  insist  on  a  company  pursuing  in  the 
name  of  the  individual  partners^  would  be  attended  with  this 
inoonveniencCr  that  a  defender,,  perhaps  a  rival  in  trade,  has  only 
to  aiVer,  that  the  individual*  named,  it  may  be  in  the  contract, 
were  not  the  whole  partners ;  and  to  disprove  an  averment  made 
t«  mala  Jide^  or  merely  to  obtain  a  little  delay  (under  a  system 
of  jurisprudence  which  gives  such  facilities  as  ours  does  to  com- 
pel production  of  private  documents  in  the  hands  of  the  opposite 
party),  might  force  production  of  the  books  of  the  copartnery, 
and  obtain  informaflon  as  to  the  cpiicems  of  (be  company,  which 
it  might  be  prejudicial,  or  inconvenient  at  least,  to-  disclose. 
Besides  a  'trading  company  assuming  a  social  tirnv  from  the 
name  of  one  or-  more  of  its  partners,  another  form  of  social  de- 
nomiuation  has  been  sometimes  adopted,  from  the  trade  which 
the  persons  have  associated  themselves  together  to  carry  on. 
When  partners  are  not  partners  in  a  general  trade,  but  have 
some  definite  and  limited  manufacture  at  a  particular'  place  to 
carry  it  on,  it  was  not  an  injudicious  measure  to  adopt  a  firm 
applicable  to  such  a  case,  such  as  the  Arran  Fishing  Company, 
or  the  Culcreuch  Cotton  Company.  Now,  if  an  ordinary  trading 
company  exists,  and  can  sue  and  be  sued,  when  not  one  of  the 
original  partners  continnes  a  member  of  it,  solely  because  it  is 
viewed  as  a  person  distinct  from  the  members  of  which  it  is 
composed,  it  is  difficult  to  say  why  companies  under  such  a  de« 
nominatiun  should  not  have  the  same  privilege ;  and  if  it  were 
customary  for  them  to  use  that  name  in  their  obligations,  I 
should  think  the  same  would  be  applicable  to  them.  And, 
in  terms  of  the  Bankrupt  Act,  such  companies  may  be  se- 
questrated, and  frequently  have  been,  as  in  1812,  The  Balgonie 

instance  of  the  practice,  for  the  letters  of  horning  show,  on  the 
face  of  them,  nothing  but  the  company  firm.*  ** 


Iron  Company.  In  1813,  The  Gallowgate  Candle  Company; 
The  Glenbuck  Iron  Company ;  The  Rothsay  Spinning  Com^ 
pany.  In  1815,  The  Ely  Soap-work  Company;  The  Gorbals 
Spinning  Company..  In  1816,  The  Calton-Hill  Foundry  Com- 
pany; The  Glasgow  Colour  Company i  The. Falkirk  Unign 
Bank,  &c.  Indeed,  there  is  one  case  in  which  I  do  not  see  that 
any  other  course  could  be  adopted.  By  5th  Geo.  HI.,  c.  49, 
it  is  made  competent  to  record  a  protest  on  a  bank  note,  and  ob- 
tain summary  execution  upon  it  '  against  the  persons,  and  their 
legal  administrators  liable  in  payment.'  Now,  when  a  bank  note 
is  an  obligation  by  a  banking  company,  with  the  name  of  the  town 
where  they  carry  on  business,  as  Aberdeen,  Dundee  or  Perth,  a 
protest  can  only  be  taken  against  the  company  according  to  the 
firm  they  assume  ;  the  person  who  subscribes  as  cashier  or  ma- 
nager may  not  even  be  a  partner  ;  diligence  can  only  follow  its 
warrant ;  and  a  charge  against  the  company  can  only  be  compe- 
tently suspended  by  the  company.  Bat,  however  this  may  be, 
for  it  is  believed  such  a  case  has  nerer  occurred,  1  should  think 
it  quite  sufficient,  in  any  action  against  such,  a  company,  to  bring 
them  into  the  field  by  their  directors  or  ostensible  manager, 
without  the  necessity  of  calling  all  the  members*  or  stockholders 
jnto  Court  In  M* Gibbon  v.  The  Managers  of  the  Woollen 
Manufactory  at  New-mills,  14th  Jdy  1710,  Forbei,  the  com- 
pany appeared  and  competed  in  name  of  its  managers.  In  Ste- 
venson tr.  Macnayr  and  two  other  partners  of  the  Arran  Fishing 
Company,  14th  November  1757,  it  was  held  that  either  the 
whole  partners  of  such  a  company  or  the  directors  most  be 
called.  The  pursuers  had  selected  three  of  the  individual. part- 
ners, who  do  not  appear  to  have  been  more  IhiMe  than  any 
others ;  it  was  held  that  the  company  should  have  been  called, 
and  it  was  assumed  in  argument,  that  to  call  the  directors  would 
have  been  sufficient  for  this  purpose.  In  Culcreuch  Cotton 
Company  v.  Mathie,  27th  November  1822,  it  was  held  incom- 
petent to  parsue  under  a  descriptive  firm  alone ;  and  in  Scott  v. 
Napier,  2dd  February  1827,  a  private  banking  company  was  not 
held  as  duly  called,  by  merely  calling  Mr  Napier  as  manager  of 
the  bank.  But,  on  the  other  hand,  action  is  competent  against 
such  a  company^  if  the  company  is  called  as  well  as  certain  of 
the  individual  partners  ;  Gavin  v.  Sea  Insurance  Company,  1 7th 
February  1827 ;  Pollock  v.  Commercial  Bank,  in  House  of 
Lords,  t^th.July  1828.  In  consequence  of  this  last  judgment, 
action  was  even  sustained  at  the  instance  of  the  cashier  of  ■ 
banking  company,  which  had  ceased  to  carry  on  business,  ex* 
cept  to  wind  up  their  concerns — Cheyne  and  Mackersy  v.  Little, 
2d  December  1828.  Such  a  conclusion  is  not  inconsistent  with 
the  decisions  in  the  Mason  Lodge  of  Lanark  v.  Hamilton,  I  Itb 
June  1730;  Crawford  v.  Mitchell,  Idth  June  1704  ;  Laiwsonvk 
Gordon;  7th  July  1810,  or  Wilson  v.  Kippen,  7th  June  1823; 
because  these  were  not  mercantile  companies  pursuing  on  mer- 
cantile contracts,  supported  by  mercantile  usage,  and  the  general 
law  of  Europe  founded  on  it,  but  privateassociations^noways  con- 
nected with  commerGfe;twoof  then)  being  m4son-lodges  seekiif^ 
to  enforce  bye-laws ;  another,  ad  association  assuming  the  privi-« 
leges  of  a  corporaHo»  within  burgh  ;  and  the  last  the  managers  of 
a  subscription  cofi^e-room.  When  this  question  was  first  stirred 
in  the  year  1828,  I  set  myself  to  examine  it  carefully  for  my 
own  satisfaction ;  and  besides  looking  into  the  authorities  in  our 
own  law,  I  examined  the  works  of  foreign  jurists,  and  even  ob- 
tained opinions  from  lawyers  of  Germany,  Jtaly,  Holland  and 
Franee.  I  found,  as  I  expected,  that  the  law  relative  to  mer« 
candle  societies  in  the  continental  states,  was  the  same  as  that 
which  was  recognised  among  ourselves,  that  although  a  corpora- 
tion (universitas)  had  alone  the  privilege  of  suing  and  being 
sued  in  its  corporate  character,  and  that  an  ordinary  private  so- 
ciety (societas>  had  not,  yet  that  mercantile  usage  had  sanction- 
ed the  use  of  mercantile  firms,  that  they  had  acquired  this  pri- 
vilege of  a  corporation,  and  that  they  sue  and  are  sued  as  persons 
by  their  firm,  which  had  grown  up  irom,  and  was  sanctioned  ra- 
ther by  the  practice  of  the  Courts  than  by  any  express  enact- 
ments. Further,  it  does  not  appear  that  any  distinction  is  maf'e 
between  a  mercantile  irompany  assuming  its  name  from  the  in- 
dividuals of  which  it  is  composed,  or  from  the  nature  or  locality 
of  the  trade  which  it  carries  on,  except  under  the  recent  enact- 
ments of  the  Code  Napoleon,  in  those  countries,  such  as  France 
and  Italy,  and  the  Rhenish  Provinces  of  Germany,  which  ar^ 
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Still  tubject  to  that  Code.  The  Code  de  Commerce  U  chiefly  a 
compilation  from  the  Ordonnance  of  IG7S,  drawn  up  by  Savary» 
the  author  ofthe  Far/ait  Nhociant^  as  the  expoaition  of  the  cua- 
tomary  cofflmerdal  \aw  of  France,  and  from  those  of  1681  and 
1687 ;  and  in  defining  the  three  kinds  of  naercantite  company  re- 
cogniied  in  the  French  law,  (Code  de  Commerce^  B.  1. 1. 3,  sec.  1. ) 
La  Sociili  en  nom  CoUedif.  La  SocUti  en  CommandUe,  and  La 
SocUiS  Jnonyme,  the  chief  alteration  seems  to  be,  besides  re- 
enacting  the  necessity  of  registration,  which  had  fallen  into  dis* 
use  (  Poihier  de  la  Soci6t6,  par  Hutteau,  p.  80),  in  more  speci- 
iicaliy  appljring  the  latter  to  such  companies  as  derive  their  name 
from  the  object  and  place  of  their  trade  than  was  done  under  the 
old  law.  (  See  Potbier,  p.  59. )  The  first  is  the  ordinary  com- 
pany trading  by  an  individual  firm.  The  aecond  ia  a  constitu- 
tion of  partnership  unknown  in  Great  Britain.  The  SocUU 
Jtnontfme^  by  the  new  code,  requires  the  sanction  of  the  govern- 
ment, and  the  publication  of  its  contract*  which  must  contain  a 
clause  by  which  a  manager  or  director  is  appointedt  in  whose 
name  actions  are  to  proceed ;  but  when  thus  coostituted,  that 
species  of  mercantile  company  thus  sue  and  are  sued ;  while  the 
other  two  sue  and  are  sued  by  their  trading  firroy  as  is  enacted 
by  the  Code  de  Procedure  Civile,  Art  63,  and  one  of  the  best 
commentators  on  it  says,-—'  La  seconde  particularity  est,  que 
pour  assigner  valablement  une  Soci^t6  de  commerce,  il  auffit  de 
ia  designer  dans  Tcxploit  par  la  denomination  qu'elle  prend  elle* 
in^me  dans  1e  public,  sans  quUl  soit  necessaire  d'y  specifier  le 
nom  individuel  d'aucun  de  ses  membres.'  Merlin,  Repertoire 
de  Jurisprudence,  torn  xii.,  p.  709.  Great  latitude,  however, 
is  allowed  in  this  matter,  influenced,  perhaps,  by  the  ancient 
state  of  the  law ;  for  a  coach  company  was  held  to  be  duljr  cited 
by  the  general  designation  '  Entrepreneurs  dea  Messagenea  g6- 
iieraies  demeurant  k  Paris,  Rue,'  &e.  without  n»entioniog  the 
name  of  the  manager,  or  of  any  of  the  indtviduala  composing  it. 
Sivey,  Jurispr.  de  la  Cour  de  Cassat.  t  ix.,  p.  40.  Bat.  by 
the  mercantile  law  of  other  countries,  which  do  not  now,  or  never 
did  acknowledge  the  authority  of  the  French  Code,  this  distioe* 
tion  seems  to  be  unknown,  and  either  form  of  mercantile  so- 
ciety has  the  privilege  of  a  corporation,  to  the  eifect  of  suing  and 
being  sued  by  its  mercantile  firm.  The  law  of  England  seema 
to  be  the  only  law  which  has  not  allowed  usage  to  confer  this 
privilege  upon  a  mercantile  company.  This,  perhaps,  arises  from 
the  strict  technicality  of  the  English  law,  which  declares  that  a 
plaintifi'  must  sue  by  his  Christian  name  and  surname  (see 
Comyn's  l^igest  i>.  Abatement),  and  from  the  original  process, 
which  could  only  bring  an  individual  into  Court  as  defendant  by 
arrest,  but,  at  least,  it-is  attended  with  some  anomalous  conse- 
quences, which  should  not  encourage  its  adoption  into  other 
systems  of  law ;  for,  it  is  undoubted  that,  although  a  mercantile 
company  cannot  appear  as  phtintifiT  or  defendant,  the  individuals 
can  sue  or  be  sued  on  bills  of  exchange  or  other  mercantile  do- 
cuments, drawn  on,  accepted  by  or  indorsed  to  the  firm  of  the 
company.  In  short  they  may  draw  a  bill,  or  take  a  bond  in  their 
favour,  as' a  company,  and  may  fecover  under  it,  but  not  in  the 
name  to  which  the  instruosent  directs  payment  to  be  made. 
Thus,  in  *  J.  Moller  and  T.  MoUer  v.  Lambert.'  November 
16)0;  2  Camp.  548k  the  defendant  bound  himself  by  a  bond 
of  bottomry  to  the  <  Widow  Moller  and  Son.'  It  was  proved 
that  the  Widow  Moller  had  been  dead  some  yeara  before  the 
execution  of  the  bond,  and  that  the  plaintiffs,  her  sons,  have 
aince  continued  to  carry  on  trade  under  the  old  firm.  It  was  ob- 
jected, '  that,  however  a  bill  of  exchange  or  promiaeory-note 
might  be  given  to  a  mercantile  firm,  in  such  a  solemn  instrument 
us  a  bond,  the  names  of  the  obligees  must  be  specifically  men- 
tioned.* But,  on  the  other  hand,  it  was  maintained, '  that  in  thia 
respect  there  was  no  difference  between  bonds  and  simple  con- 
tract obligations.'  Sir  James  Mansfield,  C.  J.,  thought  it  was 
enough  if  the  plaintiffa  were  proved  to  be  the  persons  mesnt  by 
the  *  Widow  Moller  and  Son.'  They  had  a  verdict  accordingly. 
As  a  necessary,  but  very  inconvenieat,  consequence  of  obliging 
mercantile  companies  to  sue  and  be  sued  in  the  names  of  the 
individual,  it  is  held,  upon  the  principle  that  no  man  can  con. 
tract  with  himself,  nor,  of  course,  caa  require  to  sue  himaelf, 
that  if  R  promissory-note  be  indorsed  from  one  firm  to  another 
firm,  and  one  of  the  partners  is  a  member  of  both  firms,  the  in- 
dorsees cannot  maiDtaio  an  action  upon  the  note  against  the  in- 


dor8efs,.-^Mont80ie»  VoL  L  p.  76,  referring  to  Mainwariog  «. 
NewoMui,  in  1800 ;  2  Boa.  and  Pull.  190.  I  am  hemblyof  opi. 
nion,  that  the  result  .of  the  decisions  is,  that  a  descriptive  com* 
paoy  (not  having  the  protectioo  of  7th  Geoo  IV.)  may  aoe  or 
be  sued  in  their  own  name,  with  the  names  of  the  directors,  or 
manager,  or  cashier  aobjoined.  But,  however  this  may  be,  I 
have  no  difficulty  in  holding  that  an  ordinary  mercaatile  firm, 
auch  as  that  under  which  the  defenders  trade  and  deal  with  the 
public,  can  be  properly  brought  into  Court  by  a  anmmona 
against  them,  aocio  nomifW." 

At  the  final  advising  to-day,  the  Cobrt  (coneorrinff 
unanimously  in  the  opinions  ofthe  eonsnlted  Judges/ 

**  Repel  the  preliminary  pleas  of  the  defeaders,  and  their  de* 
fences  founded  thereon ;  sastatn  the  pmrsoer'a  title  toinetitutethie 
action  i  reserving  aU  defences  oa  the  noerita  thereof  to  the  de« 


fendera ;  Find  the  pursuer  entitled  to  hn  expenses  in  the  die* 
ctt8sio»  of  the  objectiooa  to  his  tkle  of  aetios ;  allow  as  aecoaot,'* 
&c. 

Pursuer's  Authoritiee.-*I>eBnieto«n,  Macnayraad  Conpaoy* 
16th  Feb.  1800,  F.  &  Bell's  Com.  Vol.  II.  pp.  619, 620,  5cb 
Edn. ;  Ibid.,  VoL  II.  p.  511,  3d  Eda.;  Ibid.,  Vol.  II.  p.  620» 
4th  Edn.  Tbonsaon  a.  Liddle  aad  CMopeiiy,  2d  July  181S2, 
F.  C.  Culereueh  Cotton  Company  v.  Mathie,  27tb  November 
1822;  S.  h  D.  Vol.  II.  p.  47.    Commercial  Banking  Conw 

Kny  of  Scotland  ei  Pollock's  Trustees,  in  House  of  Lords, 
arch  ]825*July  1828;  W.  &  S.,  VoL  liL  p.  865.  Braid, 
wood  and  Others  v.  Gavin  and  Othera^  Hth  February  1827  9 
8.  &  D.,  Vol.  V.  p.  375.  Cbeyne  and  Mackersy  a.  Little,  8d 
December  1828;  8.  &  D.,  VoL  VIL  p.  110.  Robb  «.  Forrcat, 
28th  May  1830;  S.  &  D.,  VoL  VIIL  p.  88».  Lord  Medwyn 
in  Lang  and  Company  a.  M'Leod  and  Clerk,  Outer- House* 
Summer  1828.  MinuteBook,  5th  Jane  1883»  p.  425.  Titiee 
of  Cases  in  Shaw's  Reps.  VoL  VIIL  pp.612,  615,  618,  686» 
889,  931 ;  Ibid.,  VoL  VL  p.  298  ;  Ibid.,  .Vol.  IX.  p.  787* 
Juridical  Stylea,  3d  Edn.  Signet  Letters,  p.  709-10.  General 
Register  of  Protested  Bille  for  May  1883L  Juridical  Style.% 
VoL  III.  p.  709,  Note.  Ersk.  B.  L  tit.  %  aect.  19.  Oswald 
a.  Patison,  14th  December  1826;  S.  U  D.,  VoL  V.  p.  127.  . 
Defenders'  Authorities.-* Culereueh  Cotton  Compeay  v. 
Mathie,  «l  <«p.  Bells  Com.  VoL  IL  p.  629,  5lh  Edn^ 
Commercial  Banking  Company  v.  Pollock's  Trustees,  »<  m/i. 
Note  in  Fiaher  v.  Syme,  7lh  December  1827 ;  S.  &  U.,  Vol. 
VI.  p.  218.  Bmidwood  and  Others  ».  Gavin  and  Others  u* 
sa^.  Scott  a.  Napier,  2dd  Febr«ai7  1897  ;  S.  h  D.,  VoL  V. 
p.  414.  Shotts  Iron  Company  p.  Hopkirk,  19th  January  1828; 
8.  &  D.,  VoL  VL  p.  399.  M*Tavish  a.  Lady  Saltoun;  3d 
February  1821,  F.  C.  Geddea  a.  Hupkirk,  2d  June  1827; 
8.  <c  D..  Vol.  V.  p.  747.  Reid  and  MCall  v.  Dooglaa,  1 1th 
June  1814.  Stevenson  v.  M^Nair,  14th  Novenaber  1757;  Diet. 
14,560.  Johnatonev.  Duncan,  20th  January  1824;  S.  &  D., 
VoL  IL  p.  025.  M*Brair  v.  Hamilton,  tid  March  1826; 
W.  &  S.,  VoL  n.  p.  66.  Milea  a.  FinUy  and  Company,  16th 
November  1830 ;  8.  &  D.,  VoL  IX.  p.  18.  Aitehison  and 
Company  a  Burnside's  Trustees,  4th  February  1838;  S.  &  D., 
VoL  X.  p.  296.  May  a.  Matthewa  and  Forbes,  24th  January 
1833;  S.  &  D.,  VoL  XL  p.  305.  Juridical  Styles^  VoL  IlL 
pp.  27,  709,  750,  Sd  Edn.  54  Geo.  IIL  cap.  137,  aect.  2. 
Scruton  v.  Gt%y,  1st  December  1772. 

Lord  Ordinary t  Mackenzie. — Jet,  Mofr ;  Gordon  and  Barron, 
W.S.f  Jgentt. — AU,  Whigham;  Thomaa  Bruce,  junior,  W.S., 
Jgeni, — Mr  Ferguson,  Cierk. — [J,  i?.] 

20/ A  November  1834. 

Second  Division. — (J.  R.) 

No.  33.»Marion   Flrmino  or  Frsw,  Pursuer^  v. 

Henry  Rcid  and  Andrew  Jeffrey,  Drfenders. 

Liferent,  Renunciation  of ^Circumttancet  which  held  tvffieient 
to  infer  renunciation  of  a  gratuitous  right  of  liferent  in  favour  of 
a  party  in  an  heritable  suhfectf  in  eanipetitien  with  the  right  of 
an  onerous  purchaser. 

The  late  John  Frew,  senior,  the  husband  of  thr  pnr- 
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poer,  vat  proprietor,  inter  alia,  of  the  wtester  half  of  a 
teneniMit  of  honses  in  the  town  of  Bathgate.  By  a 
verbal  contract  of  ftale,  Frew  afterward:}  acquired  right 
to  the  caster  half  of  t'his  property  from  John  Frew»  in 
CufFahoutiu  At  the  time  of  this  transaction,  Frew,  se- 
nior, was  in  the  undivided  occupation  of  the  whole  pre- 
mises ;  but  in  place  of  taking  a  conveyance  to  himself 
of  that  part  of  the  snhjects  which  had  belonged  to 
CofFabonts,  an  arrangement  was  entered  into,  by  which 
a  disposition  thereof  was  granted  by  Cuffabouts,  with 
the  consent  of  Frew,  senior,  in  favour  of  the  son  of  the 
latter,  the  late  Dr  John  Frew,  jnn.,  R.N.,  then  resident 
in  Bathgate.  This  disposition  bore  to  be  granted  by 
Coffabouts,  ''  as  Aearest  and  lawful  heir  in  apparency" 
to  his  grandfather,  Alexander  Frew,  and  without  any 
feudal  title  being  completed  in  his  person ;  and  in 
terms  thereof,  the  property  was  disponed  to  the  pur* 
ener  in  liferent,  and  to  Dr  Frew,  her  son,  in  fee.  The 
pursaer's  name  was  not  mentioned  in  the  inductive 
clause  of  the  deed,  but  from  a  subsequent  clause,  tt  ap- 
peared that  the  said  liferent  conveyance  had  been  taken 
to  the  pursuer  out  of  love  and  favour  on  the  part  of 
her  80D,  Dr  Frew,  and  the  same  was  thereby  also 
declared  to  he  exclusive  of  her  husband's  Jus  ntari" 
It.  The  said  disposition  was  executed  on  the  25th 
June  1810,  and  on  the  Sd  July  following,  infefi- 
ment  passed  thereupon  in  favour  of  the  disponees,  for 
their  respective  rights  of  liferent  and  fee,  and  the  in- 
strument of  sasine  was  recorded  on  the  16th  of  the 
same  month.  Ofi  the  20th  July  1816,  the  e&tates  of 
Frew,  senior,  were  sequestrated,  and  the  deceased 
•Joseph  Pearson,  fenar  in  Bathgate,  was  appointed  and 
confirmed  trustee  thereon.  Tne  trustee  exposed  for 
sale  the  several  heritable  subjects  belonging  to  the 
bankrupt,  and  among  the  rest,  the  said  wester  half  of 
the  tenement  above  mentioned  ;  and  at  an  adjourned 
sale  thereof,  the  same  was  purchased,  on  4th  Decem- 
ber 1S16,  by  Dr  Frew,  at  the  upset  price  of  £100.  By 
the  articles  of  roup,  the  purchaser  was  required,  im- 
mediately after  the  sale,  to  advance  a  fifth  part  of  the 
price;  but  DrFrew  not  being  able  to  comply  with  this 
condition,  the  following  arrangement,  as  minuted  in 
the  sederont-book,  of  date  12th  December,  was  en<- 
tered  into  between  him  and  the  trustee  and  commis* 
sioners  on  the  sequestsated  estate : 


€t 


Thereafter  appeared  John  Frew,  surgeon,  R.N.,  presently 
re«idmg  in  Bathgate,  the  purchaser  of  the  half  of  the  house  occu- 
lted by  the  bankrupt,  and  belonging  to  the  estate,  who  stated 
that  he  bad  been  disappointed  iu  raising  the  sum  of  ^20,  as 
one-fifth  of  the  purchase-money  stipulated  to  be  paid  in  band, 
when  he  made  the  purchase,  as  per  the  articles  of  roup*  and 
minute  of  13tb  November  1816,  and  craved  a  little  indulgence  to 
enable  him  to  raise  it.  The  meeting  agreed  to  give  Mr  Frew 
indulgence  for  14  days  from  this  date,  to  enable  him  to  raise  the 
said  sun  of  ^20,  hut  failing  bis  doing  so  within  tbHt  period,  the 
parcbase  is  to  be  at  an  end,  and  the  trustee  is  then  authorised  to 
expose  to  sale  the  said  half  of  the  house  which  t)elonged  to  the 
iKinknipt,  in  the  sume  manner  as  if  no  SHle  to  Mr  Frew  had 
taken  plHce.  Farther,  and  in  the  above  event,  Mr  Frew  con. 
sents  to  renounce  all  right  to  the  other  half  of  the  said  house  ac- 
quired from  John  Frew,  collier,  to  and  in  fnvour  of  the  credi- 
tors, the  creditors  being  bound  co  reimburse  him  for  what  money 
be  has  paid  to  John  Frew,  collier,  or  Mr  Sym,  his  agent ;  and 
what  more  remains  to  be  paid  as  the  original  price  of  said. house, 
and  expenses  of  diligence  thereon,  provided  the  said  sum  in 
whole  tn  be  paid  Mr  Frew,  or  to  the  person  from  whom  he  de- 
rived ffgbty  does  not  exceed  the  sum  of  £96  Steiling,  together 


with  such  reasonable  charges  ss  Mr  Frew  may  have  incurred* 
over  and  above  the  said  sum  of  jC96,-^but  these  reasousble 
charges  are  left  to  the  discretion  of  (he  commissioners. 

(Signed)  Henry  Rfjd.  Thos.  Smith,  Comr.  Jas. 
Thobnton,  Comr.  John  Fiiew.  Josets 
PKAasoN,  Trustee." 

By  the  foregoing  minute  it  was  also  provided,  that 
on  the  event  above  mentioned  taking  place,  the  '*  whole 
of  the  houses  occupied  by  the  bankrupt'*  should  be  ex<» 
posed  to  sale  at  the  upset  price  of  x220.  On  let  Ja« 
noary  1817,  the  said  subjects  were  accordingly  offered 
for  sale,  as  noticed  in  the  following  words  in  the  se- 
derunt-book  : 

"  Thereafter,  that  house  occupied  by  the  bankrupt,  one-half  of 
which  belongs  to  the  sequestrated  estate,  and  the  other  half  has 
been  acquired,  by  the  preceding  minute,  from  Dr  Frew,  was  es* 
posed  to  public  roup  aad  sale,  at  the  aforesaid  upset  price  of 
je220." 

At  said  sale,  the  defender,  Ileid,  offered  tke  optet 
price,  and  was  preferred  to  the  purchase,  and  the 
minute  of  preference  was  signed  by  Dr  Frew,  as  a  wit<* 
ness.  The  said  sum  of  £2'^0  was  said  to  be  the  full 
value  of  the  subjects,  unburdened  with  any  liferent, 
of  the  existence  of  which  the  defender  (Reid)  waa 
not  made  aware.  On  the  25th  February  following^ 
the  pursuer  and  Or  Frew  granted  an  obligation  to  re« 
move  from  the  premises  at  Whitsunday  1B17,  in  the 
following  terms : 

"Bathgate,  25M  February  1817. — We,  John  Frew,  senior, 
grocer  and  spirit  dealer  in  Bathgate,  Mrs  Marion  Fleming  alias 
Frew,  bis  spouse,  and  John  Frew,  surgeon,  R.N.,  as  teveraUy 
formerly  intereUed  in  the  dwelling-house  which  we  at  present 
possess,  do  hereby  bind  and  oblige  ourselves  to  flit  and  remove 
from  the  said  dwelling-rhouse  and  other  premises  now  in  our 
natural  possession,  and  which  has  been  sold  by  Mr  Pearson, 
trustee  for  me,  John  Frew,  senior,  and  nty  creditors,  to  Mr 
Henry  Reid,  and  that  abthe  ensuing  term  of  Whitsunday  1817, 
without  potting  Mr  Pearson,  or  sii|  other  person,  toasy  trouble 
or  expense. 

(Signed)  Mabion  Fasw,    Joum  FaEW,  fanior," 

The  premises  were  vacated  accordingly,  and  taken 
possession  of,  and  oTer  since  occupied  by  the  defen- 
der  Reid,  in  whose  farour  a  disposition  was  granted 
by  Pearson,  the  trustee,  on  3 1st  March  182B,  and 
followed  by  infeftraent,  dated  the  39th  May,  aitd  re< 
corded  the  28th  June  thereafter.  Sinae  this  period 
tire  trustee  had  died,  as  also  both  the  hasband  and 
sop  of  the  pursuer.  She,  however,  was  resident  ini 
the  neigh bonrhood,  and  was  said  to  be  acquainted 
with  all  the  proceedings  that  bad  occurred  in  relation 
to  the  property,  both  oefore  and  since  the  death  o£ 
these  parties. 

In  November  1831,  the  pursuer  brought  the  pre-t 
sent  action  against  the  defenders — Hcid  as  proprietor^ 
and  Jeffrey  as  his  tenant  of  tl>e  subjects  above  men* 
tioned,  founding  on  the  infeftment  in  liferent  in  her 
favonr,  proceeding  on  the  disposition  by  Frew  of 
Cuffabouts,  in  1816,  and  concluding  against  Reid  for 
exhibition  and  delivery  of  the  said  disposition,  and 
for  count  and  reckoning  for  his  intromissions  with  the 
rents  of  the  said  subjects,  from  the  time  of  his  entry 
to  the  possesiftion,  besides  other  conclusions  applicable 
to  both  defenders.  In  support  of  the  action  the  pur« 
suer  stated,  that  the  whole  of  the  foresaid  tenement, 
of  which  the  half  only  belonged  to  her  husband,  had 
been  improperly  exposed  for  sale  by  the  trustee  oa 
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his  sequestrated  estate,  and  without  any  price  being 
paid  to,  or  conveyance  whatever  granted  by,  Or  Frew 
of  that  half  of  tite  said  tenement  which  belonged  to 
him ;  that  the  defender  Reid's  purchase,  and  conse- 
quent possession  .of  the  whole  subjects  rested  on  the 
authority  only  of  an  unprobative  minute ;  that  no 
price  was  paid  to  the  pursuer  for  her  right  of  liferent, 
nor  was  any  renunciation  granted  by.  her  of  her  said 
interest  in  the  property.  And  liesides  a  variety  of 
other  pleas  in  law,  she  maintained  the  following :— J. 
That  a  liferent  right,  constituted  by  infeftment,  could 
only  be  discharged  by  a  regular  and  probative  deed 
of  renunciation,  duly  recorded;  or  by  the  death  of  the 
liferenter. — II.  That  a  simple  minute  conveying  an 
heritable  subject,  unattested,  and  without  the  requi- 
site forraaiities,  could  not  be  held  probative,  or  an 
effectual  conveyance  of  the  subject. 

Against  the  action  the  defenders  stated  various 
defences  and  pleas  in  law.  In  particular,  the  fifth 
ground  of  defence  stated  was  to  the  following  effect: 
That  the  whole  onerous  parties  to  the  disposition 
founded  on  by  the  pursuer  (viz.  Caffabouts,  the  bank- 
rupt, and  his  son)  having  agreed  to  the  renunciation 
of  the  bargain  in  favour  of  the  creditors,  and  the  cre« 
ditors  having,  for  an  onerous  consideration,  conveyed 
all  their  rights  to  the  defender  (Reid),  without  bur- 
den or  limitation,  he  was  vested  in  the  substantial  ajid 
unlimited  right  to  the  said  subjects;  and  the  pursuer, 
who  was  a  mere  gratuitous  acquirer,  was  not  entitled 
to  enforce  her  alleged  right  of  liferent,  in  opposition  to 
the  said  renunciation.  And  farther,  that  the  pursuer 
had  homologated  the  defender  X  Reid*s)  purchase  of 
the  property,  If/,  By  her  subscribing  along  with  her 
son,  Dr  Frew,  an  obligation  to  remove  from  the  pre- 
mises at  Whitsunday  1817,  and  removing  therefrom 
accordingly ;  and,  id.  By  her  taciturnity,  although 
cognisant  of  the  whole  proceedings,  for  the  full  period 
of  the  defenders'  possession,  arid  until  within  a  short 
time  of  the  execution-  of  the  summons. 

The  Lord  Ordinary  (Med wyn)^  on  6tb  March  1834, 
before  answer,  allowed  the  defenders  to  produce  evi- 
dence of  repayment  by  the  creditors  of  Frew,  senior, 
to  Or  Frew,  of  the  consideration-moneys  mentioned 
in  the^disposilion  to  Cuffabontii  to  him,  and^granted 
a  diligence  for  that  purpose,  which,  however,  not 
having' been  reported  oy  the  defenders,  circumducti.on 
passed  against  them  on  the  31st  May  following. 
Thereafter,  on  19th  June,  his  Lordship  pronounced 
the  folKiwing  interlocutor  and  note  : 

'*  The  Lord  Or4inary  having  resumed  consideration  of  the 
debate,  and  advised  the  process,  sustains  the  fifth  defence  against 
this  action  ;  assoilzies  the  defenders,  and  decerns :  Finds  them 
entitled  to  expenses,  allows  an  account  thereof  to  be  given  in, 
and  remits  to  the  auditor  to  tax  the  same  and  to  report 

'*  Note. — Although  the  defenders  have  been  unable  to  produce 
the  evidence  of  payment  by  the  creditors  of  the  pursuer's  bus- 
band  to  Dr  Frew  of  the  jC96,  which,  as  to  him,  was  rex  inter  allot 
act  Of  still,  as  it  appears  by  the  minutes  of  the  creditors  of  Ist 
January  1817,  that  the  bouse  in  question  wms  exposed  by  the 
trustee  to  public  roup,  as  having  been  acquired  from  Dr  Frew, 
and  that  the  defender  Reid  having  offered  the  upset  price,  was 
preferred,  and  that  Dr  Frew  a\»o  signed  the  minute  of  pre- 
ference ;  that  the  pursuer  and  her  son  Dr  Frew  granted  an 
obligittion  on  2oth  February  1817,  as  severally  formerly  in- 
terested therein,  to  remove  from  the  premises  at  Whitsunday ; 
that  they  did  remove  accordingly;  and  that  from  that  date  the 


defender  Reid  has  been  in  possession  ;  that  the  said  defender 
having  paid  the  price,  has  obtained  a  regular  charter  from  the 
trustee,  on  which  faeisinfeft;  that  the  piirsoer  continued  on 
the  spot,  acquainted  with  all  these  proceedings,  and  never  made 
any  claim  for  her  liferent  till  afler  the  death  of  her  son  and  the 
trustee.  The^e  various  clfcumttances,  taken  together,  appear 
to  the  Lord  Ordinary  to  be  sufficient'  as  a  defence  against  a 
claim  upon  a  gratuitous  deed  of  this  kind,  granted  by  a  person 
whose  feudal  title  was  incomplete,  to  affect  the  right  to  a  pro- 
perty which  has  now  been  onerously  acquired  by  a  third  party, 
and  so  long  held  by  him  without  challenge,  although  noforxnal 
renunciation  was  obtained  from  the  pursuer  at  the  time.  If 
this  opinion  be  well  founded,  the  expense  of  defending  against 
a  claim  msde  contrary  to  equity  and  good  conscience  must 
follow." 

The  pursuer  reclaimed  :         .    .   * 

Lord  Glenlee,  after  stating  the  circnnistancea  of  the  case,  ex- 
pressed his  opinion,  that  no  claim  lay  at  the  instance  of  the  pur- 
suer. 

Lord  Juttice'Clerk — My  opinion  is  formed  on  the  fifth  de- 
fence ;  but  I  am  glad  your  Lordship  has  gone  over  all  the  circum- 
stances of  th«  case,  which  confirm  that  opinion. 

The  Court  adhered, 

piirsuer^a  Authority.— (2.)  1681, c  5.' 

Lord  Ordinmrif,  Medwyn.— i^e/.  Rutherfurd  and  Saniiford ; 
J.  B.  Watt,  S.S.C.,  AgenL-^AU,  Dean  of  Faculty  ( Hope) 
and  Archibald  Bell;  A.  M.  Anderson,  S.S.C.,  Agent. — Mr 
Rolhind,  aerk,—\J.R,'\ 

2Ut  November  1834. 
First  Division. — (0.  D.) 

.  No.  34. — ALEXANDtERpETRiB,  Advocator^  v.  The 
Earl  of  Airlie,  Respondent, 

Informer-- Proclamation— Reward — The  Lord" Lieutenant  of  a 
county  having  offered  a  reward  for  such  information  as  mig^ 
lead  to  the  delrction  of  the  author  and  printer  of  a  placard,  to 
he  paid  on  conviction ;  and  a  party  having  furnished  information 
and  eoi'.lence  that  hit  brother  and  another  person  were  the  authors 
and  printers,'-^ut  the  Lord  Advocate  having  declined  to  pro^ 

•  secute,  on  the  ground -tha^  thfi  offence  was  not  indictable  ;  and  ike 
Lord' Lieutenant  having  adoplid  'M  farthir  proixedingt  in  the 
matter — Htld  {hat^  the  latter  was  bound  to  pay  the  ttiptUuied  rC" 
ward. 

On  16th  May  1831,  a  meeting  of  the  noblemen^ 
frcTeholderS;  Justices  of  the  Peace,  and  Coininissioneni 
of  Supply  of  the  codnty  of  Forfar,  was  held  at  Forfar 
for  the  purpose  of  considering  th^  Reform  Bill  which 
had  heen  brought  into  Ptfrliament,*  and  ^ddres'sing 
both  Houses  regarding  the  same.  11ie  Earl  of  Airlie» 
Lord- Lieutenant  of  the  county,  presided.  A  motion 
was  made,  disapproving  of  the  bill,  but  an  amendment, 
approving  of  it,  was  carried  by  a  large  majority.  Soon 
after  the  meeting,  a  printed  placard,  headed  **  Reform," 
was  posted  up  through  the  county.  In  this  placard, 
the  names  of  the  majority  were  preceded  by  this  title, 
<*  Majority  in  favour  of  the  King,  his  Government, 
and  his  People,"  while  the  names  of  the  minority  were 
introduced  thus : — "  Minority  against  the  Ki»g,  his 
Government^  his  People,  and  the  Bill.'*  And  the  num- 
bers were  summed  up  thus: 

*•  For  the  King,  -         59 

"  Against  the  King,  24 

"  Majority  for  the  King,      35." 
In  the  minority  were  included  the  names  of  the  de- 
fender, the  Lord- Lieutenant,  of  the  Sheriff,  fourteen 
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Deputy-Lieutenants*  and  several  Mag^trates.    The 
placard  bore  no  printer'n  name. 

On.  hearing  ot\th is  placard,,  the  defender  iRSued  a 
pruclamatton  in  the  following  termr: 

***  One*  hundre(l  guineas  reward.'  A  roost  false  and  scandaloas 
placard,  headed  '  Reform,'  having  appeared  in  several  of  the 
burghs  of  Forfarahire  without  any  printer's  name  or  date  being  at- 
Mcbed  to  it,  in  which  it  is  stated  that  the  Lord- Lieutenant  and  thir- 
teen Deputy. Lieutenants  of  the  county  voted  at  a  county  meeting, 
held  at  Forfar  on  the  I6th.ult.,  *  against  the  King,  his  Govern, 
roertt,  «nd  his  people  ;*  and  this  placard  having  come  to  the  know- 
ledge of  tbe  Lord' Lieutenant  only  this  day,  on  his  return  from 
Edinburgh  to  Cortachy  Castlcr,  a  reward  of  one  hundred  guineas 
i«  hereby  oflered  to  any  person  who  will  give  such  information 
as  may  lead  to  the  detection  of  the  author  and  printer.  The 
reward  will  be  paid  on  conviction  by  the  clerk  of  lieutenancy. 
By  order  of  the  Right  Honourable  the  Earl  of  Airlie,  Lord- 
Lieutenant."  (Signed)  "  Tho.  Cahnaby,  C:  G.  M.,  For- 
farshire.    Cortachy  Casiict  \\Ch  June  1831.** 

On  16th  June  1831,  the  advocator  Waited  on  Mr 
John  Nicol,  clerk  of  lieutenancy  in  Arbroath,  and 
emitted  a  declaration  to  this  effect,  that  the  placard 
had  been  written  and  printed  by  James   Lindsay  and 
David  Petrie,  printers  in  Arbroath,  who  had  acknow- 
ledged to  him,  in  presence  of  Allan  Anderson,  that 
they  were  the  authors,  and  told  him  that  Alexander 
Brown  had  happened  to  come  into  their  shop,  and 
observed. them  in  the  act  of  printing  the  placard.     On 
receiving  this  information,  the  defender  transmitted  it 
to  the  Lord  Advocate,  with  a  request  that  he  would 
prosecute  the  printers  as  guilty  of  representing  the 
magistracy  of  the  county  as  hostile  to  the  King  and 
hiis  Government,  and  thereby  undermining  the  King's 
authority.  The  Lord  Advocate  replied,  that  he  looked 
upon  the  placard  as  a  piece  of  *'  factious  impertinence/' 
but  that  he  did' not  consider  the  publication  of  it  as  an 
indictable  offence,  but  that,  if  the  defender  thought 
otherwise,  he  might  prosecute  either  civilly  or  crimi- 
nally in  his  own  name.     In  consequence  of  this  com- 
munication from  the  Lord  Advocate,  no  proceedings 
were  instituted  against  the  printer^.     On  5th  October 
1831,  the  pursuer  brought  an  action  against  the  de- 
fender, before  the  Sheriff  of  Forfarshire,  for  the  re- 
ward of  100  guineas,  tP  which  defences  were  lodged, 
pleading — I.  That  the  reward  having  been  offered  by 
the^defeiider  in  his  public  t»pacity,  on  the  supposition 
that  the  puUication  of  the  placard  was- an  indictable 
offence,  and  the  said  reward  being  consequently  made 
payable  on  conviction  only,  the  same  was  not  due,  in 
respect  the  law  officers  of  the  Crown,  considering  that 
there  was  no  indictable  offence,  declined  to  prosecute, 
and  consequently  there  could  be  no  conviction. — 11. 
That  the  advocator  had  acted  in  collusion  with  the  prin- 
ters, one  of  whom  was  his  own  brother,  who  had  called 
on  Nicol  the  same  forenoon  on  which  the  advocator 
emitted  his  declaration,  to  inquire  whether  information 
would  be  received  at  that  office,  and  on  being  told  that 
it  would,  had  sent  the  advocator  to  inform,  with  the 
view  of  collusively  recovering  the  reward. 

A  record  having  been  closed,  the  Sheriff-substi- 
tute, on  29th  November  1832,  assoilzied  the  defender, 
but  found  no  expenses  due.  To  this  interlocutor 
there  was  subjoined  the  following  note : 

'*  The  Sheriff-substitute  ia  of  opinion  that  the  mcrita  of  the 
case  depend  on  the  construction  which  fulls  to  be  put  o"  the  two 


placards,  and  that  it  is  unnecessary  to  send  parties  to  proo£ 
He  thinks  it  evident,  from  the  *  oifer  of  reward'  placard,  that  it 
was  issued  under  the  impression  that  there  was  culpable  matter 
in  the '  reform*  placard  which  might  be  the  subject  of  accusation 
and  conviction  of  the  author  arid  printes  in  a  court  of  law,  and 
accordingly  the-rew'ard  is  declared  to  be  payable  *  on  ,conviction»* 
When  the  case  waa  laid  before  the  Lord  Advocate  and  Solicitor- 
General,  they  were  both  of  opinion  that  there  were  not  grounds 
in  the  <  reform*  placard  for  a  conviction.  As  no  conviction  there- 
fore can  be  obtained,  the  reward  can  never  become  payable.  As 
the  pursuer  has  been  led  into  some  trouble  and  ezfyense  by  the  ' 
offer  of  reward,  expenses  have  not  been  awarded  to  the  de- 
fender."- 

On  an 'appeal,*the  Sheriff  adhered.  An  advocation 
was  then  brought,  on  which  the  Lord  Ordinary 
(Corehouse)  pronounced  the  following  interlocutor 
and  note : 

"  I3<A  May  1834.— The  Lord  Ordinar}^.  having  considered 
the  closed  record,  minutes  of  debate,  productions,  and  whole  pro- 
cess, Advocates  the  cause,*alter8  the  interlocutor  of  the  Sheriff, 
and  decerns  in  terms  of  the  libel :  Finds  the  advocator  entitled 
to  expenses,  both  in  this  and  the  Inferior  Court,  and  remits  the 
account  thereof,  when  lodged,  to  the  auditor  tO  be  Xazed,  and  to 
report. 

*'  ^off.^-In  the  notice  issued  by  the  respondent,  it  is  stated 
that  a  false  and  scandalous  placard  had  been  put  up  without  the 
printer's  name  or  date  being  attached  to  it,  and  a  reward  of  one 
hundred  guineas  is  offered  to  any  person  who  will  give  such  in- 
formation as  may  lead  to  the  detection  of  the  author  or  printer. 
So  far  the  offer  is  unconditional ;  but  it  is  added,  that  the  reward 
will  be  paid  on  conviction.  The  advocator  says  that  he  gave 
the  information  required ;  his  declaration  was  taken  in  writing 
by  the  clerk  of  the  lieutenancy  employed  by  the  respondent  for 
that  porpose,  and  it  is.not  disputed  that  it  led  to  the  detection  of 
the  author  and  printer  of  the  placard.  The  advocator  claims 
the  reward,  but  he  is  met  witb  the  defence  that  conviction  has 
not  taken  place.  He  pleads  in  answer  that  the  defence  is  barred 
personali  exc^ptione,  because  the  respondent  has  declined  to  pro- 
secute ;  and  having  implemented  his  part  of  the  agreement,  the 
respondent  is  not  entitled  to  withhold  performance  of  the  coun- 
terpart. This  plea,  at  least  to  a  certain  extent,  is  well  founded ; 
for  if  the  reapoiident-had  chosen  to  prosecute,  he 'might  unques^ 
tioTiably  have  convicted  tl^e  printer  under  the  Statute  39  Oeo. 
III.  cap.  79,  sec.  27.  With  regard  to  tbe author,  the  point  is 
not  quite  so  clear.  The  Lord  Advocate  refused  his  instance, 
being  of  opinion  that  the  offence  was  not  indictable;  but  he  re- 
minded tbe  respondent  that  the  prosecution  might  proceed  in  his 
own  name  with  the  concurrence,.which  is  never  refused.  It  is 
not  certain  therefore  whether  a  convictipn  might  not  still  be  ob- 
tained. But  assuming  that  it  could  not,  if  the  respondent  of- 
fered a  Yeward  for  detecting  the  author,  under  a  mistaken  idea 
that  the  offence  was  indictable  when  it  was  not  so,  it  is  he  and 
not  tbe  informer  who  is  responsible  for  that  mistake.  If  the  time 
specified  for  payment  of  the  reward,  namely,  th^date  of  the  con- 
viction, is  held  to  involve  a  condition,  that  condition  cannot  im- 
port more  than  that  the  information  given  should  be  sufficient  to 
satisfy  the  Court  or  jury,  as  in  a  question  of  proof,  to  which 
alone  it  refers,  and  not  as  in  a  question  of  relevancy  with  which 
it  has  no  connection.  The  respondent  having  obtained  from  tbe 
advocator  all  that  he  stipulated  for,  he  is  not  entitled  to  evade 
payment  of  the  price  which  he  offered  for  it,  because  it  does  not 
answer  the  purpose  which  he  had  in  view.  If  he  meant  to  con- 
strue the  offer  in  tbe  sense  which  he  now  does,  he  should  have 
put  tbe  advocator  on  his  guard,  and  not  have  allowed  the  disclo- 
sure to  be  made,  which  he  knew,  or  ought  to  have  known,  would 
never  lead  to  a  conviction.  He  had  no  right  to  extract  informa- 
tion which  would  enable  him  to  bring  an  action  of  damages  for 
defumHtion,  or  at  least  to  expose  the  parties  implicated,  and  in- 
jure their  character  in  public  estimation,  while  he  knew,  or  ought 
to  have  known,  that  the  reward  which  he  held  out  to  the  infor* 
mer,  and  on  the  faith  of  which  the  information  was  communi« 
cated,  never  -could  become  exigible.  Tbe  ease  of  the  advoca- 
tor is  in  many  respects  extremely  unfavourable,  but  it  is  thought 
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tihtt  the  present  detende  is  inconsistent  with  equity,  and  if  bus- 
Uined,  t^ould  introduee  a  dangerous  precedent.** 

The  respondent  redaimed,  and  Dean  of  Faculiif 
fieadedt  That 'it  waa  quite  aettled  in  Enffland,  that 
aiicli  reirards  were  only  payable  ori  conviction,  and 
that  the  party  might  aae  hit  own  discretion  in  prose- 
cuting or  not.  It  was  the  same  with  rewards  which 
were  Tory  often  advertised  by  the  Secretary  of  State. 

Lord  A/acAmz/tf.— Tbis  is  a  reward  offered  on  the  aasomption 
that  the  printing  of  the  placard  was  a  criroe^  and  all  that  is  asked 
is  proof  to  convict.  The  defender  takes  the  harden  of  its  being 
a  crime  on  hiraaelf.  I  don't  think  there  can  have  been  any  case 
in  England,  in  which  his  Majesty's  Oovemment  advertised 
that  a  eertain  act  was  a  erime,  and  afllered  a  reward  for  proof, 
and  yet  refused  to  pay  the  reward,  if  proof  was  furnished. 

Lord  Oilii0t,-^l  don't  see  much  analogy  between  this  country 
and  England.  The  Oovemment  may  hd?ertise  rewards,  but 
Ihey  do  not  geaerally  prosecute.  It  ia  oonmonly  the  prifate 
party  who  prosecutes  in  England. 

The  Court  were  all  clear,  that  as  the  defender  had 
not  stirred  in  the  matter  at  all,  bnt  had  stopped  short 
of  his  own  accord,  the  interlocutor  was  well  founded, 
and  they  therefore  adhered. 

Lord  Orditmr^,  Gorehottsa.-^^el.  Jameson  and  Monro  i 
James  Bamesa,  8.S.C.,  AgenL'^AlL  Dean  of  Faculty  (  Hope) 
and  P.  Robertson;  John  Yule^  W.S.,  ^geni.— Mr  Holland, 

31#/  November  I8S4. 
Second  Division.^ (J.  R.) 

No.  85. — John  Dickie,  Suspender,  v,  John  Cairkib 

AND  Company,  Chargers. 

Diligence-^Suspension  and  Liberation — Cireumitaneei  in  which 
a  bill  of  tusperuion  and  liberation  was  patted  to  the  extent  of  a 
pagment  made  to  account^  and  re/used  quoad  ultra. 

Tho  siiepender,  in  November  and  December  1833, 
made  two  purchases  of  spirits  from  the  chargers,  each 
of  which  he  settled  by  bill  at  four  months.  The  first 
bill,  for  £75,  0.  9.,  fell  doe  1 7th  March,  and  the  second, 
for  £75,  6.  6.,  on  30th  April  1834.  Meantime,  the 
suspender,  on  Slst  March,  made  a  payment  of  £15 
to  accoont,  as  be  stated,  of  the  first  bill,  bnt  this  sum 
was  not  paid  directly  to  the  chargers,  but  to  Messrs 
Cassels  and  Stewart,  their  agents,  who  had  conducted 
the  sales,  and  not  until  after  the  bill  had  been  in- 
dorsed by  the  chargers  to  Thomas  Sheils  and  Com- 
Cany,  and  at  their  instance  been  protested.  After 
oth  bills  fell  due,  the  chargers  having  retired  the 
same,  they  first  obtained  homing  and  caption  for  the 
full  contents  of  the  first  bill,  and  imprisoned  the  sus- 
pender. The{  afterwards  charged  him  on  the  second 
bill,  deducting,  however,  in  this  instance,  the  £15  paid. 
In  these  circumstances,  the  sospender  presented  a  bill 
of  suspension  and  liberation  of  the  charge  Jiret  given, 
on  the  grounds  that  both  charge  and  iitiprisonment 
were  illeffat,  being  for  a  greater  sum  than  was  truly 
due,  in  virtue  of  the  bill  charged  on ;  and  that  this 
irregularity  was  not  curable  by  a  restriction  of  the  dili- 
gence to  the  actual  balance,  since  that  mode  of  pro- 
ceeding, however  competent  in  the  case  of  a  suose- 
quent  payment,  could  not  validate  the  existing  caption, 
which,  in  the  present  instance,  was  ex  radice  inept, 
inasmacb  as  it  proceeded  on  a  charge  and  denunciation 
for  the  full  sum  contained  in  the  bill,  altboogh  no  snch 
sum  was  truly  owing  by  the  suspender. 


The  ehargers  answered — That  in  the  circamstancess 
in  which,  the  payment  of  £i5  was  made  by  the  8us« 
pender,  it  fell  to  be  considered  as  a  .general  payjnent 
to  account  of  the  whole  debt  doe  by  him ;  and  as,  at; 
the  date  of  the  charge  vpon  the  first  bill,  the  suspen- 
der was  indispntably  indebted  to  the  chargers  in  a 
som  of  £135,  and  had  received  credit  for  the  amount 
of  the  partial  payment  in  the  charge  npon  the  second 
bill,  there  was  no  ground  for  maintaining  that  he 
either  was  at  the  time  of  his  incarceration,  or  since, 
charged  with  a  fraction  more  than  was  truly  due. 

The  Lord  Ordinary  (Medwyn),  on  13th  September 
1834,  passed  the  bill  to  the  extent  of  £15,  refusiug  it 
quoad  ultra.  In  consequence  of  this  partial  refusal, 
Che  snspender  presented  a  second  bill  of  suspension^ 
and  liberation,  wherein  he  repeated  his  former  grounds 
of  suspension :  which  second  bill  having  come  to  bo 
advised  by  Lord  Jeffrey,  Ordinary,  was,  on  20th  Sep- 
tember 1834,  refused  by  his  Lordship.  The  sospender 
then  reclaimed. 

Lord  Glentee,-^lt  ia  positively  stated  that  no  diligence  waa 
done  until  after  both  bills  were  due.  It  is  a  material  point  to 
look  at, — whv  did  this  party  lie  still  and  allow  caption  to  be 
taken  out  agttnst  htm  ?  Wby  did  he  not  then  reoionstrate  or 
Suspend? 

Lord  i/tftfuyn.— I  consider  that  I  had  givan  the  saspender  joat 
aa  much  indulgence  as  he  was  entitled  to. 

The  Court  adheredt  and  modified  tbe  expensea  to 
three  guineas.  r, 

Lordt  Ordinary,  Medwyn  aad  JifilLy>->i#st.  D.  M*Nein  mn^ 
MaidflDent;  C.  F.  Davidson,  W.S.,  ji^eni,^~Ait,  Monteitb} 
Orrand  ^Wtiii*  W.S.,  Aggmt.r-^t  Thomson,  arrJ^.->[J.il.] 

S2U  November  1834. 
Sbcovo  DiviaiOK. — (J.  R*> 

No.  S6^--^AME6  SiMfTK,  Suspender^  o.  Wiixiam 
DiiKw,  Jun,^  &c.,  ChargetSm 

Master  and  Servant-^Suspension  and  Liberation — Caution— v 
Warrant  having  been  granted  to  impriton  a  workman  until  he 
thouldjind  caution  to  return  to,  and  cotUinue  in  the  weroiee  of 
kit  empUjfert^  in  tertnt  of  hit  agreefneat,  under  a  pemaUy — Crr- 
CMwaf/incM  in  which  the  Court  rewutted  to  pqat  a  hUl  of  ftc^pcn* 
iion  and  liberation  on  juratory  eautip*i. 

In  April  1834i  the  suspender  entered  into  the  ser- 
vice of  the  chargers,  under  a  written  agreement  si&h< 
scribed  by  bim  in  these  terms : 

«'  Glasgow,  ^»d  April  18a4.^Mr  William  Drtfw.— I  henhf 
bind  and  oblige  myself  to  work  to  you,  aa  a  tin  and  copparsmith, 
for  the  apace  of  three  years  from  the  date  hereofl  Tensa— 
piscerwork ;  on&«ha]f  the  price  paid  by  yoo  to  the  joi^neymen 
in  your  employments  and  subject  myself  to  (he  ru)«8  and  regu- 
lations of  the  work.     I  am,"  &o. 

The  sospender  having,  in  the  month  of  May  follow- 
ing, deserted  his  worlf,  the  chargers,  William  Drew, 
junior,  and  others,  carrying  on  bqsiness  under  the 
firm  of  *'  William  Drew, '  presented  an  application  to 
the  Sheriff  in  September  thereafter,  for  a  warrant  fcir 
bis  apprehension  und  exuminiitiop,  aqd  f^*o  for  im- 
prisoning him, 

"  until  he  find  suflScient  caution  acted  io  your  Lordshipa'  Court 

Books,  that  he  will  return  to  and  continue  in  the  service  of  the 
petitioners,  in  terms  of  bis  said  agreement  with  tbpm,  under  the 
foresaid  firm,  until  thp  expiration  thereof,**  &c> 

The  Sheriff  granted  warrant  to  bring  tbe  sospender 
before  him  for  examination  ;  nnd  the  Bnspcnder  har-^ 
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ing  b«en  aooordingly  apprehended^  be  emitted  a  de^^ 
«lanition,  bearing,  that  he  conld  not  make  more  than 
69.  a-week,  nndfer  the  agreement  above  oaoted,  and 
coniieqnently  could  not  support  himself;  that  he  was 
now  making  15s.  a- week* — and  that  he  declined  re- 
torn  ing  to  the  chargers'  eenr ice. 

Thereafter,  on  adyifing  this  declaration,  the  Sheriff 

**  Grants  wamnt  to  officers  of  Court  to  apprehend  and  im- 
prison, within  the  tolbooth  of  61ai>gow,  the  person  of  the  said 
Janoes  Smith,  therein  to  be  detained  until  he  finds  caution, 
acted  in  the  books  of  Court,  that  he  will  return  to,  and  continue 
in,  the  service  of  the  petitioners,  in  terms  of  his  said  agreement, 
and  that  under  the  penalty  of  J65  Sterling:  Finds  the  defender 
liable  to  the  petitioners  in  expenses,"  &c. 

The  snspender  having  in  consequence  been  Incar- 
ated,  he  presented  the  present  bill  of  suspension  and 
liberation  (which  was 'offered  Without  caution,  in  re- 
spect of  the  alk^ged  inability  of  the  snspender  to  pro- 
cure a  cautioner),  in  which  he  insisted  on  the  follow- 
ing grounds  of  suspension : — I.  That  the  agreement 
was  unilateral,  and  not  holograph  nor  tested.  2.  That 
it  wa«  entered  into  with  "  William  Drew,**  whereas 
the  proceedings  wefe  in  name  of  certain  parties,  who 
allegecl  that  they  carried  on  business  under  the  firm 
of  William  Drew.  3.  That  the  warrant  of  incarcera- 
tion waa  illegal,  in  so  far  as  it  in  effect  compelled  the 
suspender  to  find  caution  to  implement  the  whole 
terms  of  his  agreement,  under  a  penalty,  tliougli  nei- 
ther penalty  nor  caution  were  stipulated  in  the  agree- 
ment. Lbrd  Moncreiff  appointed  the  bill  to  be  an- 
swered ;  and,  thereafter,  on  advising  the  bill  and 
answen*,  L4>rd  Meadowbank,  on  27th  October  1834, 
passed  the  bill,  and  granted  liberation  on  caution. 

Against^  this  interlocutor,  in  so  far  as  it  passed  the 
bill  upon  caution  only,  the  sufipender  reclaimed,  and 
prayed  the  Court  to  remit  to  pass  the  bill  without 
caution,  or  at  least  upon  juratory  caution. 

The  Oonrl  remitted  to  pass  the  bill  upon  juratory 
caution. 

Lardt  Ordinary,  Moncreiff  and  Meadowbank.— .^c/.  Mon- 
teith ;  AlexHnder  Hamilton,  W.S..  Agent.^-JU*  Dean  of  Faculty 
(Hope);  Bowie  and  Campbell,  W. S.,  4f ^t^*— *^^r  Ferguson, 

21 W  Ntnefnber  IBS^. 

Second  Division.— (J.  R.) 

No.  37,— James  Barbour,  Charger^  v.  John 

Graham,  Suspender, 

t'rocess — Circumtlances  in  which  the  Court  remitted  to  repone  a 
parliff  only  on  payment  0/  the  full  jtreviout  expenses* 

This  was  a  suspension  of  a  charge  upon  a  bill  on 
the  ground  of  forgery.  The  charger,  on  I5th  May 
1834,  was  appointed  to  appear  and  abide  by  the  verity 
of  the  bill  charged  on,  according  to  the  usual  form, 
bat  failed  to  do  so ;  in  consequence  whereof,  the  Lord 
Ordinary,. on  24th  June  following,  pronounced  an  in- 
terlocutor suspending  the  letters  simpliciter^  and  find* 
ing  the  snspender  entitled  to  expenses,  for  the  taxed 
amount  of  which,  decree  (in  absence)  passed  against 
the  suspender  on  11th  July  thereafter.  The  charger 
having  now  lodged  a  minute  of  reference  to  the  oath 
of  the  suspender,  and  expressed  his  willingness  to 
abide  by  the  bill  charged  on,  presented  a  reclaiming 
note,  praying  to  be  reposed  against  the  said  interlo- 


cutors as  having  been  pronounced'— the  first  by  do* 
fault,  the  second  in  absence. 

The  Court  remitted  to  repone  the  efaarger,  but.  only 
on  payment  of  the  full  previous  expenses. 


I 


Lord  Ordinary,   Medwyn.— ^cf.    Marshall;   l^illianii   Duf> 

mple,   S.S.C.,    Jgent AtL    Wbigham ;    William   Martin, 

.S.C.,  jfgent. — Mr  Thomson,  C/<fr^.— |./.i?.] 


2Ut  Noxfember  1834. 
S£coND  DivisioN.-^JuBY  Causb.— (J:  R.) 


No.  38.-— William   Torrance,  Pursuer^  v.  Leaf, 
Coles,  Son  &  Companv,  &  James  Turnbull,  De^ 
fenders. 

Privileged  Slandef — Libel — Malice — Issues — Creditors  under  « 
depeniling  procett  of  ieqnestraiion  having  resisted  a  propoMoi  of 
cdmpotition,  on  the  ground  of  what  they  alleged  to  he  fravduieitt 
practices  in  the  bankrupt,  in  contracting  hit  debts  and  dis/Msing 
of  the  good*  furnished  to  hint;  and  having  endeavonred  to  obtain 
the  concurrence  of  other  creditors  in  the  opposition,  by  writing 
to  them  their  views  of  the  oUeged  fraudulent  practices— Held,  in 
an  action  ofdamnges/br  defamation  eU  the  instance  tfthe  bttnk" 
ruf't  a»ain%t  the  opfoxing  creditors  and  their  agent,  that  the  issues 
are  not  relevant,  without  containing  an  averment  of  malice  as 
well  as  falsehood, 

I 

This  was  an  action  of  damages  at  the  instance  of 
Torrance,  a  merchant  in  Glasgow,  against  Leaf,  Coles 
and  Company,  merchants  in  London,  and  Mr  Turn* 
bull,  their  agent  in  Glasgow,  on  account  of  Leaf, 
Coles  and  Company  having  written,  and  TurnbuU 
circulated,  certain  letters,  commenting  on  the  conduct 
of  the  pursuer  while  on  the  eve  of  bankruptcy,  and 
stating  the  grounds  on  which,  as  creditors  of  the  pur- 
suer. Leaf,  Coles  and  Company  had  opposed  his  dis- 
chaj^e.  It  appeared  that,  in  December  1831,  the 
pursuer  was  sequestrated  on  the  application  of  him- 
self and  of  a  concurring  creditor;  that  in  January 
following,  the  seqnestration  was  recalled  (vide  Mor- 
rison and  Company,  &c,  v,  TurnbuU,  28th  January 
\8S2,antey  Vol.  IV.  p.  264);  and  that,  thereafter, 
an  endeavour  was  made  by  the  bankrupt  and  a  num- 
ber of  his  creditors  to  carry  through  a  composition 
contract;  but  that  this  arrangement  was  resisted  on 
the  part  of  the  defenders,  Leaf,  Coles  and  Company, 
who,  being  dissatified  with  the  pursuer's  conduct^ 
were  resolved  to  sequestrate  him  of  new,  and  did 
accordingly  obtain  a  second  sequestration  in  April 
1832.  In  the  course  of  these  proceedings,  certain 
correspondence  passed  between  Leaf,  Coles  and  Com- 
pany, and  their  agent  Mr  Tornbull,  and  ahso  between 
the  former  and  othel*  creditors  of  the  pursuer,  on  the 
subject  of  this  opposition. 

The  pursuer,  under  the  second  sequestration,  ob- . 
tained,  on  12th  July  1832,  his  discharge,  on  payment 
of  a  cdmposHion,  and  in  December  following,  the 
present  action  of  damages  was  brought  at  his  instance 
against  the  defenders.  The  summons  libelled  malice, 
and  was  laid  on  certain  letters  written  by  Leaf,  Coles 
and  Company  to  Mr  TurnbuU,  and  Benry  Brooke 
and  Son  of  Hoddersfield,  creditors  of  the  pursuer, 
which  it  described  as  false,  malieions  and  calumnious ; 
and  the  same  statements  were  repeated  in  the  con* 
descendence.  The  issues,  as  prepared  by  the  issue 
clerks  (and  which,  together  witn  the  note  of  the  Lord 
Ordinary  and  the  speeches  of  the  Judges,  will  suffi<« 
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citfntly  explain  the  natare  of  the  case),  were  in  the 
following  terms : 

*M.  Whether,  on  or  about  the  IGth  day  of  Febraary  1838, 
the  defenders,  Leaf,  Coles,  and  Company,  did  write  and  trans- 
mit, or  cauae  to  be  written  and  transmitted  to  the  other  defender, 
James  Turnbull,  accountant  in  Glasgow,  a  letter  containing  the 
following  words,  or  words  to  the  following  effect,  according  to 
the  meaning  hereinafter  set  forth,  viz.  *  We  consider  the  con- 
duct of  Torrance '  (meaning  the  pursuer)  *  has  been  so  exceed- 
ingly bad'  (meaning  thereby  so  bad  as  a  trader)  '  that  the  credi- 
tors cannot  with  propriety  come  to  any  settlement  short  of  se- 
questration. We  think  him  a  very  proper  person  to  be  made 
an  example  oi*  (meaning  thereby  an  example  of  as  a  fraudulent 
insolvent),  '  and  we  do  not  see  any  other  mode  of  punishing 
him  than  by  making  him  a  bankrupt,  and  keeping  him  without 
bis  certificate' — (meaning  thereby  that  he  was  a  fit  object  for, 
and  deserving  of  punishment  as  a  fraudul/sjit  insolvent). —  *  From 
all  that  we  heard  of  this  transaction,  we  are  of  opinion  that  you 
have  not  been  well  used,  and  injustice  to  your  professional  cha- 
racter, we  feel  ourselves  called  upon  to  st^te,  that  your  proceed- 
ings in  this  affair  of  Torrance  have  our  decided  approbation, 
and,  acting  upon  the  general  instructions  we  have  always  given 
you  in  matters  of  insolvency  in  Glasgow  and  the  neighbourhood, 
we  think  that,  on  our  account  aione,  you  were  perfectly  justified 
in  taking  the  prompt  steps  you  did ;  for  it  is  quite  clear  that  if 
Torrance*8  system  of  selling  his  goods  by  auction* — (meaning 
thereby  that  the  pursuer  had  been  guilty  of  dishonest  and  fraud- 
ulent practices  as  a  trader)  <  had  not  been  effectually  stopped, 
a  very  small  portion  of  the  property  would  have  been  left  for  the 
creditors;*  and  whether  the  whole  or  any  part  of  the  said  words 
are  of  and  concerning  the  pursuer,  and  ar^  false  and  calumnious, 
and  to  the  injury  and  damage  of  the  pursuer  ? 

*<2.  Whether,  on  or  about  the  26th  March  1832,  the  defipnder, 
James  Turnbull,  did  write  and  transmit,  or  cause  to'  be  written 
and  transmitted,  to  all  or  any  of  the  creditors  of  the  pursuer  a 
copy  or  copies  of  all  or  any  part  of  the  letter  first  aforesaid,  dated 
16th  February  1832,  containing  all  or  any  of  the  words  afore* 
said,  according  to  the  meaning  hereinbefore  set  forth  :  And 
whether  the  whole  or  any  part  of  the  words  so  written  and  trans- 
mitted, or  any  part  thereof,  are  of  and  concerning  the  pursuer, 
and  are  fiilse  and  calumnious,  and  to  the  injury  and  damage  of 
the  pursuer? 

"  a  Whether,  on  or  about  the  30th  day  of  March  1832,  the 
defenders,  Leaf,  Coles  and  Company  did  write  and  transmit, 
or  cause  to  be  written  and  transmitted,  to  RAessrs  Henry  Brooke 
and  Sons  of  Huddersfield,  a  letter  containing  the  followii\g 
words,  or  words  to  the  following  effect,  according  to  the  mean- 
ing hereinafter  set  forth,  viz.  '  Gentlemen — We  are  favoured 
with  your  letter  dated  the  27tb  Instant,  and  we  are  exceedingly 
sorry  we  cannot  comply  with  your  request  of  acceding  to  the 
proposed  composition  offered  by  William  Torrance  of  Glasgow, 
in  this,  as  in  all  cases  of  insolvency,  we  are  guided  entirely  by 
the  conduct  of  the  party  ;  and  we  presume  you  are  not  fully  ac- 
quainted with  the  circumstances  which  occurred  before  the  fail- 
ure, or  we  think  you  would  not  willingly  allow  Torrance  to 
escape  punisViment* — (meaning  thereby  the  punishment  merited 
by  a  fraudulent  insolvent  or  bankrupt.)  *  In  the  month  of  Oc- 
tober  last  he  came  to  London  for  the  purpose  of  purchasing 
goods.  He  bought  nearly  j£500  of  us,  and  also  to  a  consider- 
able extent  of  two  or  three  other  houses  here,  and  immediately 
upon  his  arrival  in  Glasgow  he  sent  a  large  portion  of  these 
goods  to  the  auction  mart,  and  disposed  of  them  at  any  prices 
they  would  fetch' — (meaning  thereby  that  he  had  been  guilty  of 
dishonest  and  fraudulent  practices  as  a  trader.)  *  From  an  in- 
vestigation of  his  affairs,  it  is  pretty  certain  that  at  the  time  he 
purchased  these  goods,  he  not  only  was  well  aware  that  he  was 
insolvent,  but  that  he  never  could  pay  for  them.  '1  he  system 
of  selling  goods  by  public  auction  appears  to  be  gaining  ground 
very  much  in  Scotland,  and  we  are  determined,  wiienever  we 
make  a  bad  debt  with  a  man  who  is  guilty  of  such  a  practice' — 
(meaning  thereby  a  dishonest  or  fraudulent  practice,  which  they 
imputed  to  the  pursuer) — *  we  will  make  an  example  of  him' 
— (meaning  thereby  that  the  pursuer  was  a  fit  object  for  making 
an^  example  of  as  a  fraudulent  trader) — *  which  can  only  be  dune 
effectually  by  making  a  bankrupt  of  him,  and  keeping  him  with- 


out his  certificate.  In  pursuing  this  course  with  Torrance  we 
consider  that  we  are  only  doing  justice  to  oureelves,  and  protect- 
ing the  interest  of  our  numerous  customere  in  (Glasgow,  who 
mean  to  pay  us  twenty  shillings  in  the  pound.  Looking  at  this 
case  alone,  we  may  perhaps  lose  a  few  pence  in  the  pound,  but 
we  feel  compelled  to  take  a  more  extensive  view,  and  to  act 
upon  a  principle  which  will  have  the  effect  of  deterring  such 
charaiters  as  Torrance* — (meaning  thereby  that  the  pursuer  was 
a  bad  character  as  a  trader,  in  respect  of  his  alleged  dishonest  and 
fraudulent  practices) — *  from  coming  to  us;  for  we  feel  con. 
vinced  it  is  only  the  ease  with  which  these  freudultnt  insolvents' — 
(meaning  thereby  that  the  pursuer  was  a  fraudulent  insolvent) — 
*  get  over  their  difficulties  that  increases  the  number  of  fail- 
ures :'  And  whether  the  whole  or  any  part  of  the  above  word^ 
are  of  and  concerning  the  pursuer,  and  are  false  andcalumtiious, 
and  to  the  injury  and  damage  of  the  pursuer? 

**  4.  Whether,  on  or  about  the  30th  day  of  March,  or  on  or 
about  the  3d  d<iy  of  April  183^,  the  said  Leaf,  Coles  and  Com- 
pany,  defenders,  did  write  and  transmit;  or  cause  to  be  written 
and  transmitted,  to  the  defender,  James  Turnbull,  and  to  Ed- 
ward  Riiilton,  agent  in  Glasgow,  or  either  of  them,  a  copy  or 
copies  of  all  or  any  part  of  the  letter  last  aforesaid,  dated  SOth 
March  1832,  containing  all  or  any  of  the  words  aforesaid,  ac- 
cording to  the  meaning  hereinbefore  set  forth  ;  and  whether  the 
whole  or  any  part  of  the  words  so  written  and  transmitted,  or 
any  part  thereof,  are  of  and  concerning  the  pursuer,  and  are 
false  and  calumnious,  and  to  the  injury  and  damage  of  the  pur- 
suer ? 

**  5.  Whether,  on  or  about  the  7th  April  1832,  the  said  de- 
fender, James  Turnbull,  did  write  and  transmit,  or  cause  to  be 
writteo.and  transmitted,  to  all  or  any  of  the  creditors  of  the  pur. 
suer  a  copy  or  copies  of  a]l  or  any  part  of  (he  letter  aforebaid, 
dated  SOth  March  1832,  containing  all  pr  any  of  the  words 
aforesaid,  according  to  the  meaning  hereinbefore  set  forth  ;  and 
whether  the  whole  or  any  part  of  the  words  so  written  and  trans- 
mitted,  or  any  part  thereof,  are  of  and  concerning  the  pureuer, 
and  are  false  and  calumnious,  and  to  the  injury  and  damage  of 
the  pursuer  ? — Or, 

"  1.  Whether,  in  writing  or  caiising  to  be  written,  or  in  trans- 
mitting or  causing  to  be  transmitted,  as  aforesaid,  either  or  both 
of  the  said  letters,  the  defenders,  or  any  of  them,  acted  in  di<»- 
charge  of  a  duty,  or  exercise  of  a  privilege,  as  a  creditor  or  cre- 
ditora  of  the  said  William  Torrance,  pureuer  ? 

"  2.  Whether,  in  the  course  of  October  1831,  or.of  the  month 
of  September  preceding,  the  pursuer  did,  in  defraud  and  to  the 
prejudice  of  the  defenders  and  others,  his  creditors,  and  contrary 
to  the  usual  and  fair  courae  of  trade,  dispose  of  goods  to  the 
amount  in  value  of  about  ^1000  in  the  auction  room  of  John 
Struthere,  auctioneer  in  Glsagow,  knowing  that  he,  the  pureuer, 
,  was  in  a  state  of  insolvency,  and  that  the  sale  of  the  goods  in 
that  way  would  necessarily  be  attended  with  great  loss  ? 

**  3.  Whether  the  pursuer,  in  the  month  of  Qctober  1831 
aforesaid,  .did  purchase  from  Messre  J.  Morrison  and  Company 
of  London,  and  from  the  defenders,  goods  in  all  tq  the  amount 
of  about  ^1900,  knowing  at  the  time  that  he  made  the  said  pur- 
chases that  he  .was  in  a  state  of  insolvency,  and  unable  to  pay 
for  the  same ;  and  did  thereafter,  fraudulently,  and  to  the  great 
loss  of  the  defenders  and  others,  his  creditors,  dispose  of  the  teid 
goods,  or.  the  greater  part  thereof,  at  the  auction  room  of  the  said 
John  Struthers,  auctioneer  in  Glasgow,  for  what  they  would 
bring,  knowing  that  tha  goods  could  not  be  so  disposed  of  with- 
out great  loss  and  pr^judice*to  his  creditors  ? 

*f  Damages  laid  at  £1000." 

These  issues  having  been  objected  to,  the  Lord 
Ordinary,  Moncreiff,  (after  consulting  with  Lord 
Mackenzie,  to  whom  they  had  been  first  preB9nled) 
on  24th  June  1834i,  reported  the  same  to  the  Inner- 
House,  with  the  following 

**  Note — The  Lord  Ordinary  thinks  this  a  question  of  im- 
portance. Tbe>  case  is,  that  according  to  the  most  protmble 
view  of  the  cause,  as  it  appears  from  the  summons,  the  defen- 
ders being  creditors  under  a  depending  process  of  sequestration , 
resisted  a  proposal  of  composition  on  the  ground  of  what  they 
held  to  b«  fraudulent  practice  in  the  bankrupts  in  the  contr^c- 
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tion  of  the  debts,  and  the  disposal  of  the  goods  furnished  to 
them  ;  and  that  they  endeavoured  to  obtain  the  concurrence  of 
other  creditors  in  the  opposition,  by  laying  before  them  extra- 
jtidiciaily  their  views  of  such  fraudulent  practices.  The  ques- 
tion is,  whether  this  is  a  relevant  ground  of  an  action  or  issue 
of  damages  without  a  statement  of  malice  as  well  as  falsehood  ? 
Or,  at  least,  whether  some  form  of  issue  is  not  necessary  which 
shall  throw  on  the  pursuer  the  on  u «  of  sbowi  ng  that  what  was  done 
was  not  done  in  the  ordinary  exercise  of  the  rights  of  a  creditor 
in  the  discharge  of  a  duty,  or  the  exercise  of  a  privilege.  The 
iftsoes,  as  they>atand,  give  to  the  pucsuer  a  right  to  a  verdict,  on 
simply  proving  that  the  things  said  were  untrue  (which  would 
be  inferred,  unless  the  justification  in  the  record  were  sup- 
ported by  evidence),  and  injurious  or  calumnious  in  their  own 
nature,  and  they  give  merely  a  converse  issue  to  the  defender,  to 
prove  that  the  words  were  written  in  the  discbarge  of  a  duty,  or 
exercise  of  a  privilege.  The  defenders  say  that  the  onut  should 
lie  the  other  way,  and  the  Lord  Ordinary  thinks  the  question 
very  important.  For  he  thinks  that  it  would  be  a  grievous  state 
of  things  if,  whenever  an  injured  creditor,  when  required  to 
concur  in  a  composition  contract  (which  is  this  case)  refuses  to 
do  so  under  an  impression  of  fraud,  which  he  may  not  ultimately 
be  able  to  establish,  and  under  that  impression  endeavours  by 
representations  to  obtain  the  concurrence  of  other  creditors  in  his 
opposition,  he  must,  without  allegation  of  malice,  or  even  of  viola- 
tion of  duty,  or  departure  from  bonafidt  privilege,  be  made  liable . 
in  an  action  of  damages.  The  Lord  Ordinary  is  strongly  inclined 
to  think,  that  if  malice  should  not  be  required  (which  may  perhaps 
be  inconvenient  in  interpretation  in  this  country),  some  such 
form  of  issues  as  that  adopted  in  the  case  of  Coulter  (  Grant  o. 
0>ltart,  February  1,  1834)  should  in  this  case  be  resorted  to. 
He  cannot  conceive  a  principle  of  greater  hardship  than  to  say, 
that  because  a  man  has  opposed  a  composition  on  grounds  which 
ultioMtely  are  found  not  to  be  proved,  and  has  bonajide  st*t<!d 
bis  views  toother  creditors  for  the  legitimate  purpose  ofob- 
tfiining  their  opinion,  he  must  not  only  suffer  by  paying  the  ex- 
penses of  the  discussion,  but  be  exposed  to  an  action  of  da- 
mages at  the  instance  of  his  bankrupt  debtor.  It  requires  very 
ftrave  consideration,  in  his  opinion,  and  be  is  inclined  to  believe, 
ftt)m  any  information  he  has,  that  in  England,  without  a  positive 
allegation  of  malice  in  the  issue,  or  something  equivalent,  it 
could  not  be  sent  to  a  jury.  The  issues  are. clearly  wrong  as 
drawn  in  the  first  and  second  issues,  because  there  is  evidently 
no  relevancy  without  combining  them.  A  man  cannot  be  liable 
in  damages  for  the  instructions  he  gives  privately  to  his  own 
mandatory  or  agent,  and  therefore  the  first  issue,  by  itself, 
could  never  be  allowed.  The  Lord  Ordinary  understands  it 
to  be  admitted  that  this  must  be  corrected." 

At  advising, 

Lord  Medwyn.—!  have  a  distinct  recollection  of  all  the  cir- 
cumstances of  this  case ;  and  the  views  that  I  have  regard- 
ing it,  the  Lord  Ordinary  has  not  only  in  form  but  in  substance, 
Hi  some  degree,  adopted.  With  regard  to  the  law  of  the  case, 
I  think  that  the  law  laid  down  in  the  case  of  Hope  is  cor- 
rect, and  I  presume  that  it  is  the  law  that  ought  to  regulate 
the  matter  at  issue  here.  Now,  applying  the  rule,  as  there 
laid  down,  to  the  present  case,  the  question  occurs,  how  far 
the  communications  of  the  defenders  were  made  from  a  sense 
of  duty*  and  whether  they  come  under  the  protection  of  pri- 
vilege? I  entirely  agree  with  the  counsel  for  the  pursuer  as 
to  the  law,  that  in  framing  an  issue  in  this  case,  that  which  ap- 
pears on  the  face  of  the  pursueris  allegations  is  to  be  taken  as 
the  criterion  on  the  one  hand,  and  if  any  thing  also  arises  from 
the  defences,  it  is  necessary  to  attend  to  it  on  the  other  hand. 
Now,  if  the  pursuer  had  stated  that  the  defenders  were  not  cre- 
ditors, it  would  have  .been  necessary  for  them  to  take  an  issue 
to  prove  thai  fact.  But  the .  fact  is  distinctly  admitted. .  This 
being  the  case,  I  hold  that  the  defenders*  communications  on  the 
subject  of  the  purauer*s  bankruptcyj  and  his  offer  of  composi. 
tion,  were  privileged  communications,  and  the  pureuer,in  framing 
hifl  summons  and  condescendence,  appeara  to  hav«  been  fully 
aware  that  this  was  the  case.  And  I  cannot  allow  the  pursuer 
to  say,  that  there  is  no  allegation,  on  his  part,  of  malice;  or  that 
it  is  not  necessary  for  him  to  establish  it  in  such  a  case.     It  will 


be  perceived  that  his  statement  in  his  summons  is,  '*  That  ac« 
cordingly  the  whole  of  the  pursuer's  creditors,  with  the  excep- 
tion of  the  defenders,  Messrs  Leaf,  (doles',  Son  and  Company, 
for  whom  the  defender  James  Turnbull  acted,  were  so  satisfied 
that  the  composition  was  far  beyond  what  could  reasonably  be 
expected  from  the  estate,  if  converted  into  money,  that  they  at 
once  agreed  to  accede  to  it :  That  the  defenders,  the  said  Leaf, 
Coles,  Son  and  Com^jany,  and  the  partners  thereof,  and  the 
said  James  Turnbull,  having  conceited  a  groundless  iil'will  and 
malice  against  the  pursuer,  and  being  determined  to  prevent  him 
from  ever  getting  a  discbarge,  ahd  thus  effect  his  utter  ruin,  de- 
clined to  accede  to  the  offer  of  composition,"  &c.  And  this 
statement  is  repeated  in  article  7tb  of  the  condescendence.  Now, 
as  it  is  sufficiently  established  on  the  face  of  the  summons  and 
condescendence,  that  the  defenders  were  creditors,  it  is  to  be 
considered  whether  any  thing  has  been  done  by  them  that  ex- 
ceeds the  privilege  of  creditors.  There  are  two  letters  which 
are  complained  of;  and  it  is  stated,  in  regard  to  the  first  letter, 
that  it  was  written  before  the  application  for  the  second  seques- 
tration :  and  no  doubt  it  was.  The  first  sequestration  was  with- 
drawn on  account  of  irregularity,  and  then  there  was  a  discus- 
sion in  regard  to  an  offer  of  composition,  and  the  defendera 
stood  out  against  it,  and  against  all  the  other  creditors  who 
approved  thereof.  Now,  suppose  the  migority  of  creditors 
who  desired  that  the  sequestration  should  not  be  proceeded 
with  had  called  a  meeting,  and  the  defenders  had  given  in 
their  reasons  for  objecting  to  an  approval  of  the  composition, 
I  presume  they  would  have  been  safe.  Now,  there  was  no  op- 
portunity here  of  calling  the  creditors  together,  or  of  having  any 
other  meeting  of  the  creditors  Tor  this  purpose,  and  the  defen- 
ders assign  to  their  own  mandatory  and  agent  their  reasons  for 
refusing  to  accede  to  the  general  measure.  Now,  if  it  was  com* 
petent  for  them  to  have  done  this  at  a  meeting  of  creditore,  or  to 
have  stated  their  reasons  to  the  other  creditors,  and  let  them  do 
as  they  pleased,  it  rather  appears  to  me  that  they  were  entitled 
to  do  so  in  the  way  they  actually  did.  There  is  one  other 
point  necessary  to  be  attended  to,  viz.  whether  the  protection  of 
privilege  applies  to  the  defender,  Mr  Turnbull,  who  was  not 
himself  a  creditor,  but  acted  as  the  agent  of  the  other  defenders  ? 
It  is  said,  that  after  the  bankruptcy,  the  letters  were  circulated 
by  him.  Now,  the  views  that  I  have  upon  this  part  of  the  case 
are  very  much  anticipated  by  the  observations  that  were  made  in 
regard  to  the  first  question.  After  the  first  sequestration  was 
recalled,  and  the  application  for  the  second  had  been  presented, 
there  was  a  petition  or  recommendation  signed  by  no  less  than 
thirty-eight  creditors,  and  addressed  to  the  defenders,  Leaf, 
Coles  and  Company,  requesting  them  not  to  proceed  with  the  se- 
questration. This  was  the  state  of  mattera  when  Mr  Turnbuirs 
circular,  complained  of,  was  issued,  and  I  say  that  that  cir- 
cular was  just  an  answer  to  these  other  creditors.  Thus  far, 
then,  in  regard  to  the  conduct  of  Mr  Turnbull ;  and  I  do  not 
think  that  the  averment  of  false  and  calumnious  as  to  him  is 
sufficient.  I  think  it  must  be  averred  that  he  acted  calumni- 
ouslyand  maliciously,  to  make  a  relevant  case  against  him.  On 
looking  at  the  summons,  it  will  be  found  that  there  is  an  allega- 
tion of  malice  against  all  the  defenders,  and  the  same  allegation 
is  repeated  in  four  different  articles  ojf  the  condescendence, — 
viz.  articles  4th,  14tb|  17th  and  19th,  which  last  rides  over  the 
whole.  Now,  in  this  situation  of  matters,  I  must  say  that  I  per- 
fectly concur  in  the  views  of  the  Lord  Ordinary  in  his  note,  and 
that  it  is  necessary,  in  a  case  of  this  kind,  even  as  to  the  defen- 
der, Mr  Turnbull,  to  aver  malice.  There  were  just  two  cir- 
culara ;  and  it  appeara  to  me  that  Messrs  Leaf  and  Company, 
the  principal  parties,'  have  distinctly  admitted,  that*  throughout 
the  whole  conduct  of  Mr  Turnbull,  he  acted  only  as  their  agent, 
and  they  approved  of  all  he  did, — so  that  if  they  are  to  be  held  en- 
titled to  the  benefit  of  the  plea  of  privilege,  it  must  be  extended 
to  him  alsa  I  do  not  go  entirely  into  the  views  of  the  Lord 
Ordinary  in  regard  to  any  modffications  of  the  way  in  which  the 
burden  of  proving  malice  should  be  laid  on  the  pursuer.  I  think 
it  is  much  better  in  the  present  case  to  take-  the  pursuer  bound 
expressly  to  prove  malice. 

Lord  Meadowbank, — I  am  entirely  of  the  same  opinion.  If 
this  matter  came  to  be  considered  by  the  Lord  Ordinary  upon 
the  summons  and  defences,  and  if  he  found  that  the  ;>umaions 
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was  relevantly  laid,  it  must  have  been  upon  the  ground  of  ma- 
lice being  expressly  averred.  The  summons  baa  passed  its 
first  ordeal,  and  I  do  not  know  any  thing  more  inconvenient, 
than  if  a  party  comes  forward,  and  in  the  summons  alleges  that 
whieh  be  finds  it  necessary  fbr  the  vindication  of  his  action,  and 
then  that  he  should  be  allowed  to  retract,  and  return  back  and 
take  out  of  it  what  he  likes,  though  it  may  be  the  main  prop 
upon  which  it  was  originally  rested.  Besides,  it  would  be  alto- 
gether most  prejudicial  to  commerce,  and  to  tbe  character  of 
traders,  if  that  investigation  was  precluded,  which  is  necessary 
in  every  case  of  bankruptcy,  but  which  it  seems  to  be  the  ob* 
ject  of  this  pursuer  to  put  an  end  to.  If  a  person  puts  himself 
In  the  predicament  of  being  a  debtor  to  another,  that  creditor 
bas  a  right  to  investigate  the  whole  of  his  proceedings,  and  if, 
in  the  course  of  that  investigation,  he  finds  it  necessary  to  en. 
lighten  other  individuals  who  stand  in  the  same  situation,  in  or- 
der to  lead  them  into  his  views,  and  to  show  them  the  necessity 
of  adopting  joint  measures,  it  is  his  privilege  and  his  duty  so  to 
do.  For  instance,  take  the  case  of  a  process  of  ceuio-^ti  gen- 
tlcman  comes  forward  and  opposes  a  process  of  cestio,  and  he 
does  not  give  his  reason^,  and  we  hear  a  long  oration  from  the 
bar  pointing  out  the  vindictive  motives  which  induced  such  cre- 
ditor to  oppose  the  granting  of  the  eeuio.  Upon  the  other  band, 
if  the  creditor  states  to  the  other  creditors  his  motives  and  rea- 
sons for  opposing  the  ceuio,  is  he  to  be  met  with  an  action  of 
damages?  Is  this  common  sense?  It  appears  to  me  to  be  totally 
subversive  of  every  thing  like  the  law  of  libel ;  and  therefore  I 
am  very  dear  for  holding  that  the  pursuer  can  have  no  case,  un- 
less he  expressly  aver  and  prove  malice. 

I.orU  Gtenlee, — I  am  of  the  same  opinion. 
^  Lord  Justice^Cierk. — I  thought  this  case  required  great  atten- 
tion as  a  question  of  adjusting  issues  in  an  action  of  this  nature, 
and  I  have  given  it  ail  the  attention  in  my  power ;  and  the  diffi- 
culties that  occurred  to  me  in  assenting  to  the  proposed  issues, 
instead  of  having  been  removed,  are  strengthened  and  confirmed 
by  the  attention  which  I  have  bestowed  upon  this  case.     And  I 
certainly  did  feel  with  Lord  Meadowbank,  the  infinite  injury 
that  would  arise  to  the  interest  of  the  commercial  world  at  large, 
were  such  actions  as  the  present  to  be  sanctioned  and  counte- 
nanced, without  paying  particular  attention  to  what  was  indis- 
pensably necessary  to  be  gone  into  as  the  foundation  for  such  an 
action.     For  I  do  apprehend  that  we  would  be  doing  not  merely 
an  indirect  but  a  direct  injury  to  the  interests  of  the  trading  and 
commercial  part  of  the  community,  to  say,  that  in  the  case  of 
a  bankruptcy,  where  a  creditor  was  objecting  to  the  discbarge  of 
his  debtor,  that  the  creditor  had  not  a  perfectly  fair  interest  to 
look  after  the  concerns  of  the  bankrupt,  and  to  get  a  settlement 
of  bis  debt;  and  the  dividend  or  compositidn  was  certainly  a  very 
direct  and  important  part  of  his  concerns.     Up  to  the  last  mo- 
ment, any  one  creditor  is  entitled  (for  that  is  consistent  with  the 
plain  reasons  and  principles  of  law)  to  make  common  cause  with 
the  rest  of  the  creditors,  to  obtain  the  fullest  satisfaction  from 
the  bankropt.     That  is  very  clear;  for  the  Bankrupt  Act  re- 
quires that  nine-tenths  in  number  and  value  of  the  creditors  shall 
consent  to  a  discharge,  and  that  provision  just  assumes  that  all 
the  creditors  have  a  right  to  meet  privately,  or  communicate  by 
writing,  or  by  verbal  communication,  so  as  to  get  one  another  to 
secure  their  interest  in  that  bankruptcy,  and  to  lay  down  a  prin- 
ciple by  which  the  party  who  meant  to  oppose  the  composition 
might  do  it  effectually.     Any  opposing  creditor  is  entitled  to 
state  the  strongest  grounds  (or  hia  dissent,  and,  individually,  to 
communicate  this  to  the  other  creditors  before  they  come  into 
Court,  in  qrder  that  the  creditors  might  make  the  opposition 
successful.      But  though  such  dissenting  creditors  think  the 
statement  true  on  which  they  found  their  opposition,  it  may  turn 
out  to  be  incorrect ;  and  the  thing  being  injurious  to  the  bank- 
rupt, and^  not  true,  he  thereupon  convenes  the  opposing  creditors 
in  an  action  of  damages,  in  which  he  must  necessarily  succeed, 
if  this  pursuer  be  right  in  the  views  which  he  maintains.     And 
what  is  it  that  takes  place  here?  It  is  said  that  the  defenders 
made  these  statements  injuriously  to  the  character  of  this  party ; 
that  malice  must  be  jmpUed;  and  therefore,*that  they  are  amen- 
able to  him  in  damages.     But  look  to  the  effect  of  this  principle 
which  is  contended  for.     If  such  a  nilc  were  to  be  laid  down, 
those  creditors  who  really  acted  bona  fide  throughout  must  suffer 


by  it.    In  considering  the  case  before  us,  and  wheo  I  -pnacted 
to  look  to  what  the  nature  of  this  action  Is,  no  man  can  read 
this  rammons  with  any  dmee  of  attention,  and  not  aec  ihac 
the  whole  of  at  is  bottomed  upon  an  allegation  of  malice, — 
that  the  proceedings  of  the  defenders  were  calumnious;  and  that 
they  were  actuated  by  malice  and  an  evil  disposition  towards 
this  man ;  and  that  with  auch  feelings  and  object,  these  partiea 
proceeded  to  do  that  which  ia  made  the  basis  of  this  action. 
They  write  these  letters,  and  cause  them  to  be  ctrcdated  to 
the  injury  and  damage  of  thta  pursaer.     The  defamation  «Dast 
have   been,  in  these  letters  being  so  written  and  circulated 
from  a  malicious  motive.     The  addition  of  this  allegation  of 
malice,  showed  clearly  that  it  waa  the  conviction  of  the  pur* 
suer  himself  that  it  was  impossible  to  make  a  relevant  caae 
without  it,  and  the  record  was  closed  npon  it.     And  in  the 
condescendence  of  facts,  there  is,  as  baa  been  most  correctly 
observed  by  Lord  Medwyn,  in  every  pege  and  line  where  it  was 
necesaaiy  to  state  it  as  a  matter  of  action,  that  all  these  defen- 
ders were  actuated  with  malice  and  ill-will, — that  they  were 
actuated  with  malice  and  gronndless  ill-will  against  the  pursuer, 
-i^hat  they  maliciously  calumniaied  the  parsuer.     Such  being 
the  case  raised  by  the  pursuer  upon  his  summons  and  condescen- 
dence, when  issues  came  to  be  adjusted,  why  should  the  pursuer 
be  allowed  to  withdraw  from  them  the  leading  averment  on  which 
his  action  rested  ?    There  is  in  these  proposed  issoea  a  total 
blank  as  to  it,  and  we  are  led  into  a  case  totally  difierent  from 
what  it  is  upon  the  record,  and  are  called  on  to  lay  the  9hu§  pro^ 
bandi  upon  the  other  party,  who  was  in  the  legitimate  eiKrcise 
of  his  right     The  foundation  of  the  action  is  the  averment  of 
malice,  and  were  we  to  depart  from  it,  we  would  be  laying  down 
a  rule  which  not  only  would  be  contrary  to  law,  but  subversive 
of  justice.     There  is,  in  this  oase,  upon  the  very  face  of  it,  ac- 
cording to  the  pursuer's  own  showing,  a  privilege  attaching  to 
all  tliat  the  defenders  did.     We  have  the  narrative  of  the  pro- 
ceeding in  reference  to  the  sequestration ;  the  extrajudicial  pro- 
posal of  a  composition  that  was  nndoubtedly  meant  to  be  sub« 
mitted  to  the  creditors, of  10s.  or  1  Is.  ia  the  pound  ;-^tliBt  these 
parties  thought  it  was  not  a  fisir  retura  from  the  estate*  and  if 
an  investigation  was  to  take  place,  they  thought  that  the  only 
way  to  do  that,  waa  to  have  a  regnUr  trufctee  appointed,  and  to 
let  a  regular  inreatigation  take  place ;  and  they  wrote  tbeae  let- 
ters, snd  they  appointed  them,  or  at  leaat  meant  them,  to  be 
communicated  to  the  other  creditorai  and  upon  the  grounds 
stated  in  these  letters,  they  thought  that  the  other  creditora 
ought  not  to  agree  to  thia  composition,  and  on  account  of  which 
they  meant  to  make  an  example  of  this  person,  who  proposed  to 
give  a  smaller  composition  than  he  could  pay,  and  waa  bound  to 
give.     I  do  not  think  that  your  Lordahips  can  give  any  sanction 
to  such  an  action,  whether  they  are  liable  in  damages  or  not, 
unless  the  pursuer  proves  that  it  was  altogether  a  proceeding 
dictated  by  malice  and  ill-wiU  in  these  defenders.     Without 
making  that  out,  I  cannot  entertain  this  case ;  for  there  is  n» 
base  or  foundation  fbr  the  action  without  it.     I  will  venture  to 
aay,  that  there  is  not  a  bankruptcy  in  Scotland  where  creditois 
would  be  secure  from  an  action  of  damages,  if  we  sustained  aoch 
a  case  as  this.     It  would  open  a  door  for  a  flood  of  litigatios, 
which  would  follow  upon  every  investigation  into  a  baakmpt's 
affairs.    Its  necessary  effect  would  be,  to  shut  the  door  to  creditors 
against  such  investigation,  from  the  risk  thev  would  always  be 
exposed  to,  of  rendering  themselves  liaUe  in  damagea.   The  only 
difficulty  that  occurs  to  me,  ia  in  regard  to  the  defender,  Mr 
Turnbull.     If  it  could  be  shown  that  there  was  any  materials  for 
framing  a  separate  issue  upoiv  this  gentleman's  caae,  and  that 
what  he  did  was  not  in  conjunction,  or  by  the  authority  and 
sanction  of  the  other  defenders,  your  Lordships  might  be  dis- 
posed to  consider  its  relevancy,  and  allow  it  to  be  brought  for- 
ward.    But  when  you  come  to  look  to  this  case,  yo«  find  that 
Mr  Turnbull  is  described  as  the  instrument  of  these  parties ; 
and  not  only  so,  it  is  expressly  stated  In  article  7th  of  the  con. 
descendence,  which  includes  <*air  the  defenders,  (that  must  mean 
the  whole  of  the  defenders),  that  all  of  them  were  actuated  with 
malice  and  ilf-will,and  that  Leaf  and  Company  deaired  Turnbull 
to  circulate  these  two  letters.     These  are  the  only  two  made  the 
subject  of  the  action,  and  he  was  merely  the  hand  and  instrument 
of  the  other  defenders,  in  the  exercise  of  what  they  considewd 
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their  right.  And  we  at  least  most  bold  at  preserit,  that  unless 
the  poreaer  prove  this  ingredient  of  malice,  that  theae  issues  can- 
not be  admitted. 

The  following  interlocotor  wan  then  pronounced  : 

"  The  Lords  hajring  heard  parties*  procurators  upon  the  pro- 
posed issues,  Find  that  the  issues  in  this  case  cannot  be  taken 
bj  the  pursuer,  without  the  arerment  of  malice  being  inserted, 
and  remit  to  the  Lord  Ordinary  to  proceed  accordingly.* 

Lord  Ordinary f  Moncreiff. — jlct.  Dean  of  Faculty  (Hope), 

D.  M<Nei1l  and  Paterson;  John  Cullen,  W.S.,  jigent Jit. 

Solicitor. General  (Skene)  and  Rutherfurd;  Campbell  and 
Jd'Dowall,  S.8.C.,  JigeTUt.^^ury  Cter*».— [J.B.] 

.  22d  November  1834. 

First  Division. — (G.  D.) 

No.  39. — Poor  Forbbs  v.  Wilson,  Stow  and  Com- 
pany, 

Poors'  RolL 

A  party  having  obtained  a  report,  that  ho  had  a 
probabUis  causa  htigandi^  held  competent,  before  his 
adixiisfion  to  the  poors'  roll,  to  remit  de  novo  to  the 
reporters  to  reconsider  the  case,  in  respect  the  oppo- 
site party  now  offered  a  specific  sum  for  a  discharge  of 
the  action. 

^et.  Ivory;    Gibson-Craigs,  Wardlaw  and  Dalziel,  W.S., 
jtgentt.^lCJ).] 


22d  November  1834. 


First  Ditibion.— (G.  D.) 

No.  40. — James  Jo Hsf  Frasbr,  W.8.,  Suspender,  v. 
James  Stuart,  S.S.C.,  Charger. 

Agent  and  Client— Account— Act  of  Sederunt,  6th  February 
1806—^  writer  to  the  i>ignet  having  become  cautioner  Jor  the 
composition  and  expensei  in  a  sequestrcuion,  and  having  eUlowed 
decree  in  absence  to  pa$$  €igainst  him,  for  the  country  agent's 
account  f  which  had  previously  been  rendered  to  him  J,  but  with* 
out  its  being  taxed ;  and  having,  after  he  had  been  charged  on 
that  decree^  granted  a  bill  for  the  said  account^  and  for  the  ex* 
j3twes  of  the  decree  and  diligencet'^paid  £50  to  account  thereof, 
"^and  written  letters  promising  payment  of  the  remainder ;  and 
having  f after  he  had  been  charged  on  a  homing  raised  on  the 
protested  bill  J  suspended,  on  the  grounds  that  the  decree  was  in 
absence  and  null,  as  the  account  had  not  been  taxed  in  terms  of 
the  Act  of  Sederunt,  ^h  February  1606,  and  was,  at  all  events, 
still-  subject  to  taxations-Bill  of  suspension  refused,  with  eX' 
penses. 

Hardy,  who  had  heen  sequestrated,  settled  with  his 
creditors  hy  composition-contract  on  8th  August 
1831.  The  suspender,  who  had  been  the  Edinburgh 
agent  in  the  sequestration,  became  bonnd,  along  with 
two  other  persons,*  as  cautioners  for  the  composition 
and  expenses.  Ker  and  Fnglis,  writers  in  Greenock, 
who  had  been  the  country  agents  in  the  sequestration, 
indorsed  their  account,  ending  6th'  April  183!^,  and 
iimoonting  to  £66,  0.  1 U,  to  the  charger,  who,  on 
28th  May  1833,  wrote  the  suspender  for  payment, 
and  on  18th  October  1833,  wrote  him  again,  with  a 
copy  of  the  account.  The  suspender  baring  pro- 
mised from  time  to  time  t^  settle,  but  not  having 
done  so,  the  charger  executed  a  summons  against 
him  before  the  ('onrt  of  Session,  in  January  1834, 
which  was  taken  to  see  by  the  suspender,  along  with 
the  account  lodged  therewith,  but  returm^d  without 
defences,  and  decreet  in  absence  pronounced  and  ex- 
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tracted,  and  charges  thereon  given  to  the  primary 
obligants,  which  expired  on  28th  April  1834,  when 
the  charger  wrote  the  sospender,  with  a  state  of  the 
whole  debt,  interest  and  expenses,  which  not  having 
been  paid,  a  charge  of  horning  was  given  to  the  tas- 
pender,  who  then,  on  21st  May  1834,  granted  his  ac« 
ceptance  to  the  charger  at  one  month,  for  the  amount 
of  the  debt  and  expenses,  being  £89,  188.  This  bill, 
when  due,  was  protested,  and  horning  raised  thereon, 
and  a  charge  given  to  the  suspender,  who  then  paid 
£50  to  account,  and  wrote  letters  promising  payment 
of  the  balance  of  the  debt,  with  expenses,  which,  ac- 
cording to  a  state  sent  him,  amounted,  on  1st  August 
1834,  to  £42,  1.  10.  Thereafter,  on  20ih  August 
1834,  the  suspender  presented  a  hill  of  suspension  of 
the  charge  of  horning,  which  was  refasea  by  Lord 
Mackenzie,  with  expenses.  The  charger  then  pre» 
sented  a  second  bill,  complaining  both  of  the  charge 
of  horning  on  the  bill,  and  of  the  charge  on  the  origin 
nal  decree,  on  the  grounds, — I.  That  the  said  decree 
had  been  obtained  in  absence,  and  that  the  charge  on 
the  bill  could  not  be  in  a  better  situation  than  the  de- 
cree itself.-^II.  That  the  decree  was  null  and  void,  as 
having  been  obtained  contrary  to  the  Act  of  Sederont, 
6th  February  1806,  which  enacts,  that  "  no  decree 
shall  be  pronounced,"  either  in  absence  or  "  after  hear- 
ing parties,  without  a  report  having  been  made  by  the 
auditor.** — III.  That,  at  all  events,  the  said  decree  was 
still  liable  to  be  opened  up,  to  the  effect  of  having  the 
accounts  taxed. 

Answered — I.  The  decree  in  absence,  pronounced  on 
8th  March  1834,  is  not  now  under  suspension,  and  can- 
not be  competently  suspended,  seeing  that  it  has  been 
fully  executed,  and  that,  in  extinction  of  the  debt 
thereby  decerned  for,  and  of  a  debt  subsequently  con-> 
tracted,  the  complainer  entered  into  the  transaction 
,  above  set  forth,  and  granted  the  bill  now  charged  on, 
— II.  The  Act  of  Sederunt,  1806,  does  not  apply  to 
the  account  of  a  country  practitioner.—- 1 1 1.  The  grant- 
ing of  the  bill  charged  on  is  not  only  a  recognition  of 
the  debt  contained  in  the  original  decree,  but,  in  the 
circumstances  in  which  that  bill  was  granted,  it  im- 
ports a  transaction,  whereby  the  complainer  is  barred 
from  now  recurring  to  the  jobjections  stated  by  him  to 
the  decree  in  absence.  The  same  result  fallows  from 
the  suspender  himself,  a  practising  agent  before  the 
Supreme  Court,  to  whom  the  account  in  question  had 
.beep  rendered,  writing  repeated  .letters  promising 
payment,  and  actually  making  a  partial  payment  of  £50. 

.  The  Lord  Ordinary  j( Jeffrey),  in  appointing  the 
bill  to  be  answered,'  issued  the  fqllowing 

"  Note, — The  Lord  Ordinary  makes  this  order  with  some  ra-  • 
luctance,  b(it  he  cannot  ge(  over  -the  cases  cited  oirpHge*25  of 
the  bin.  '  Though  the  charger  may  be  an  onerous  indorsee  to 
the  account,  he  could  only  recover  what  was  justly  due;  and  sa 
he  brought  an  action  upon  it,  he  ought  to  have  had  the  account 
taxed  in  ordinary  form.  '  The  Lord  Ordinary  doubts  very  much 
whether  there  be  any  .exception  as  toacoountt  of  country  practi- 
tioners,' especially  when  they  are  pursued  for  ia  the  Court  of 
Session.** 

On  2d  October    1 834,  the  Lord  Ordinary  (Core, 
house)  refused  the  bill,  with  expenses,  and  added  this 

*'  Naie^ — It  appesrs.to  the  Lord  Ordinary  that  the  respondent 
has  taken  a  deaf  and  9>ound  distinction  tietween  this  case  and 
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that  or  MpfTR^et  v.  Douglas,  and  the  other  coses  relied  on  by  the 
ron»plainer.** 

The  suspender  reclaimed,  but  the  Court  adhered, 

'Lord  Ordinarff,  Corehouse. — jfct.  Dean  of  Fnculty  (Hope) 
and  Mnidment ;  Party,  jigent, — AU^  Wm.  Bell ;  Party,  Agent. 
—Mr  Bell,  Cierk.^lG.D.] 


22d  Ntyoember  1834. 

Second  Division. — (G.D.) 

No.  41. — John  Bell,  Pursuer^  v«  John  Morton  and 
Charles  Johnston,  Defenders. 

Interim  Decree. 

A  sum  of  £363  being  reported  by  an  accountant  to 
be  doe,  in  terms  of  the  findings  contained  in  a  final 
interlocutor  of  the  Court — the  Lord  Ordinary,  before 
the  question  of  expenses  was  disposed  of,  pronounced 
interim  decree  for  £300,  but  the  Court  restricted  it 
to  £200. 

Lord  Ortiinartf,  Medvvyn. — Act.  J.  S.  More ;  "W.  A.  O. 
and  E.  Ellis,  W.S..  Agents. — All.  Deas;  Brown  and  Miller, 
W.S.  Agenls.'^Mr  Rolland,  Clerk. -^[G.D.] 


25lk  November  1834. 
FiasT  Division.— (  G.  D. ) 

No.  42. — William  M'Gavin,  Petitioner ^  v.  John 
Robertson,  Junior,  Respondent, 

Bankrupt — Sei^iiestrHtion — Upwardiof  four  months  hatdnfielapted 
after  a  party  had  been  made  bavkrupl,  both  by  imprisonment 
nnd  by  an  execution  of  search  ;  and  a  second  execution  of  search 
havifig  then  been  procured  by  the  same  creditor  who  had  ob- 
tained Ihejirst,  nnd  who  immediately  applied  for  sequestration"^^ 
Held  the  sequestration  is  competent. 

The  respondent  was  a  manufacturer  near  Dundee, 
and  as  such,  was  liable  to  sequestration  under  the 
Bankrupt  Atrt.  Having  become  insolvent,  he,  on  17th 
October  1 633,  executed  a  trust-deed  for  behoof  of  his 
creditors,  but  not  having  accounted  to  their  satisfac- 
tion, he  got  himself  incarcerated  on  caption  at  the 
instance  of  Blain,  a  friendly  creditor,  on  6th  Decem- 
ber 1833,  with  the  view  of  bringing  a  process  of 
cessio.  Ultimate  diligence  bad  previously  been  done 
against  the  respondent,  at  the  instance  of  Alexander 
JVJilne  and  Company,  and  an  execution  of  search  re- 
turned thereun.  No  farther  steps  were  taken  against 
the  respondent  for  upwards  of  seven  months,  when, 
on  18th  July  18:^4,  an  execution  of  search  was  re- 
turned against  him  at  the  petitioner's  instance,  in 
virtue  of  a  caption  obtained  on  a  horning,  in  which 
tlie  respondent  had  been  denounced  on  1st  November 
1833,  fur  a  debt  of  £112,  9.  1 1.  A  previous  execu- 
tion of  search  had  been  returned  against  the  respon- 
dent on  the  same  diligence,  on  1st  January  1834* 
On  9th  August  1834,  the  petitioner  presented  an  ap- 
plic<iti(m  for  sequestration  against  the  respondent, 
under  the  15th  section  of  the  Bankrnpt  Statute,  to 
the  competency  of  wlircli  it  was  objected,  1^/,  That 
the  petitioner  had  acceded  to  the  trust-deed.  2d,  That 
the  petition  fur  isequestrntion  had  nut,  as  required  by 
the  Act,  been  presented  within  four  months  of  the 
last  stop  of  dilig»*nct*,  which  must  be  reckoned  from 
the  dsite  of  the  execution  of  search  at  Milne  and  Com- 
pstoy's  instiinctf ;  or^  at  ail  events,  from  the  date  of  the 
ic>i>(>ndc;it's  incurceruliuu  at  Blaiii's  iiitittince,  and  not 


from  the  date  of  the  petitioner's  last  exectttfon  of 
search.  3</,  That  at  all  events,  as  an  execution  of 
search  bad  been  returned  against  the  respondent,  at 
the  petitioner's  instance,  on  1st  January  1834,  and 
more  than  four  months  had  elapsed  from  that  date* 
the  petition  for  sequestration  could  not  be  rendered 
competent  by  the  secimd  execution  of  search,  obtained 
by  the  petitioner  on  18th  July  1834. 

The  Lord  Ordinary  (Corehoose)  ordered  cases  to 
the  Inner-House,  in  which  the  two  latter  pleas  (on 
which  the  question  turned)  were  fully  argued^ 

The  Court  found  the  sequestration  competent. 

Lord  Ordinary,  Corehonse. — Act.  Ivory;  William  Miller, 
S.S.C,  Afient. -^Alt.  Christison ;  George  M^Calluniy  W.S., 
Aj;eta.-^Mt  Rolland,  Clerk,-^[a.D.] 


23th  November  1834. 
SxcoND  Division. — (J.  R.) 

No.  43. — A.  M.  Fraser  and  Company,  Suspenders, 
V.  Joseph  Outram  and  Company,  Charger^, 

SbIc-^ Circumstances  in  which  found,  that  a  party  who  had  taken 
delivery  of,  and  used  a  quantity  ofjruit,  was  not  thereafter  en- 
titled to  a  deduction  from  theprict,  on  account  ofaome  of  (ke 
cases  in  which  the  fruit  was  deposited  being  of  a  smaller  sow 
than  the  reU» 

Outram  and  Company,  of  Glaisgow,  having  con- 
signed to  their  agent,  Livingstone,  at'  Edinburgh,  a 
quantity  of  lemons  for  sale,  a  parcel  consisting  of 
twenty-four  cases,  which  was  all  that  remained  unsold 
of  the  consignment,  was  purchased  by  the  suspenders, 
Fraser  and  Company,  on  the  30th  June  1832.  This 
sale  was  conducted  by  one  of  the  consigners  themselves 
(who  happened  to  be  in  Edinburgh),  within  Living- 
stone's warehouse,  where  the  fruit  was  deposited,  in 
packages  piled  together,  and  patent  to  the  view  of  the 
purchasers,  although  it  was  only  the  contents  of  two 
or  three  cases  that  were  actually  examined.  The 
price  agreed  on  for  the  lot  was  9s.  fid.  per  case,  pay- 
able within  a  week.  The  suspenders  took  delivery 
on  2d  July,  when  it  was  discovered  that  certain  of  the 
cases  were  of  a  smaller  size  than  others.  The  fruit, 
however,  was  not  thereupon  returned,  but,  according 
as  the  difi^erent  cargoes  of  cases  were  delivered,  they 
were  successively  broken  open,  and  the  lemons  cut  up 
and  squeezed  within  the  premises  of  the  suspenders. 
On  4ih  July,  the  suspenders  addressed  a  letter  to  the 
chargers,  intimating  that»  contrary  to  their  expecta- 
tion, some  of  the  cases  were  found  to  be  of  a  smaller 
size  than  the  rest,  and  that  therefore  some  deduction 
would  full  to  l>e  made  from  the  price,  but  that  they  were 
willing  to  refer  the  matter  to  the  chargers'  agent,  Mr 
Livingstone.  To  this  proposal  the  chargers,  on  the  fol- 
lowing day,  answered,  thatalthough  they  considered  the 
transaction  closed  on  account  of  the  suspenders'  hav- 
ing seen  the  goods  before  purchasing  them,  yet  they 
had  no  objection  that  Mr  Livingstone  should  "  abate 
what  he  may  consider  fair  and  reasonable  under  tbe 
circumstances,  which  we  expect  will  be  trifling;  and 
if  you  are  not  pkased  with  this,  he  can  keep  the 
lemons,  and  sell  them  for  us, — that  is,  provided  they 
are  not  already  delivered,  of  which  we  are  quite  ig- 
norant." Mr  Livingstone  was  instructed  by  the  char- 
gers to  act  accordingly,  but  it  did  uot  appear  that  any 
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arrangement  was  come  to  between  htm  and  the  8U8* 
ponders ;  and,  confteqaently,  after  a  good  deal  of  delay, 
and  some  farther  correspondence  between  the  parties, 
the  chargers  brought  an  action  before  the  Sheri£F  of 
£dinbiirgh,  again«it  the  suspenders,  for  payment  of 
the  price.  In  that  action  a  proof  was*  allowed,  on 
adritfing  which,  the  Sheriff-substitute,  on  1 9th  Febru- 
ary 1834,  repelled  the  defences,  and  decerned,  with 
expenses.  The  suspenders  presented  a  bill  of  sus- 
pension, on  the  grounds — Ist^  That  the  sale  was  by 
sample.  2d,  That  they  were  entitled  to  a  deduction 
of  price,  on  account  of  the  inferiority  of  the  goods 
furni«»hed,  in  respect  both  of  quantity  and  qiiality ;  and, 
Sdf  That  they  were  entitled  to  prove,  by  farther  evi- 
dence, the  fact  of  an  alleged  deduction  having  been 
agreed  to  by  Mr  Livingstone,  and  according  to  which 
the  suspenders  were  willing  to  have  settled. 

On  advising  the  bill  and  answers,  Lord  Balgray, 
Ordinary,  on  8th  August  1834, 

'*  In  respect  that  it  was  the  duty  of  the  complainer,  whenever 
he  objected  to  the  tixe  of  the  boxes  <S(  lemons  sold  to  him,  to 
have  ascertained  the  fact  in^a  proper  judicial  and  mercantile 
majiner,  and  not  to  have  taken  delivery,  or  made  use  of  the 
articles  st  all :'  Therefore,  refuses  the  bill,  finds  expenses  due,**  &c. 

A  second  bill  of  suspension  was  refused,  with  ex- 
penses, by  Lord  Cringletie,  on  4th  September  1834. 

The  su!>penders  reclaimed,  but  the  Court  adhered^ 
with  additional  expenses. 

Lords  Orriinary,  Balgray,  Mackenzie,  Cringletie.»^cf.  A. 
Wood  and  W.  Forbes;  John  Johnson,  Akent. — Ali,  T.  Mac- 
Seuzie;  John  Morison,  Agent. — Mr  Fer^ns<5n,  Clerk, — [J.  7?.] 

_ t 

^5/A  November  1834. 

Second  Division. — ( G^  D. ) 

No#44^ — John  Hii^u  and  his  Cautioners,  Suxpen- 
dcrSf  V.  Henry  Gordon,  Charger, 

Retention— Damages— 7o//  dues  being  let  uwier  the  condition 
that  no  suipention  or  sioy  of  diligence  ihoultt  be  competent^  on 
the  ground  of  compensation,  counter-claims,  or  otherwise  ;  and 
a  bill  of  suspension  of  a  charge  for  the  tack  duty  being  presented, 
on  the  ground  of  damages  sustained  by  the  road  not  being  pro- 
perly  completed  in  terms  of  the  Staluies-^BiU  of  suspension 
refused,  tfiough  consignation  was  offered,  and  a  summons  of 
damages  had  been  raised. 

The  Possil  Rt>ad  Trustees  let  to*  the  suspender  the 
toll  duties  leviable  at  two  of  the  toll-bars  on  said 
road",  for  one  year  from  Whitsunday  1834  to  Whit- 
Sunday  1835,  at  £480,  payable  by  instalments  of  £40. 
The  articles  of  roup  bore  express  reference  to  the 
Act,  J 1  (veo.  IV.  c.  128,  and  to  the  Generid  Turnpike 
Act,  1  and  2  William  IV.  c.  43,  and  farther  contained 
the  following  clause : 

**  Declaring,  as  it  is  hereby  expressly  declared,  covenanted 
and  provided,  that  no  suspension  nur  stay  of  diligence  whatever 
shall  be  competeftt,  of  any  charge  of  homing,  or  of  any  extrcu- 
tion  of  diligence,  whatever  at  the  instance  of  said  trustees  or 
their  clerk,  for  payment  of  any  of  the  instalments  of  rent  due 
Of  to  become  due  under  these  articles,  or  contained  in  the  bond 
or  bill  to  follow  hereon,  upon  any  grounds  of  law,  or  by  reason 
of  any  alleged  compensation  or  counter-claims  whatsoever,  until 
such  grounds  of  compensation  are  constituted  and  ascertained  by 
a  regular  and  extracted  decreet  in  an  ordinary  action  against  the 
trustees  or  their  clerk,  which  it  is  specially  provided  shall  be 
the  ouiy  mode  by  which  it  shall  be  competent  to  urj^e  any  claim 
by  the  tacksman  against  the  trustees  on  account  uF  any  matter 
or  thinft  arising  out  of  these  articles,  and  the  set  uf  the  suid  toll 
duties.'* 


The  suspender  paid  the  first  instalment  of  £40,  but 
having  allowed  the  next  three  instalments  to  run  into 
arrear,  a  charge  of  horning  was  given  him,  of  which 
he  presented  a  suspension,  on  the  ground  that,  by  the 
Acts  of  Parliament  referred  to  in  the  articles  of  roup, 
the  trustees  were  bound  to  warrant  to  the  suspender 
a  sufficient  road  of  twenty  feet  in  breadth,  free  of  all 
interruptions,  in  place  of  which  it  now  turned  out 
that  about  a  mile  of  the  road  had  not  been  made 
turnpike,  in; terms  of  the  Act,  till  after  the  date  of 
the  suspender's  lease,  since  which  operations  had  been 
undertaken  for  making  it  of  the  statutory  breadth, 
which  had  greatly  obstructed  the  free  passage  along 
the  road,  and  diminiahed  the  toll-dues  drawn  by  the 
suspender, — who  therefore  pleaded,  h  That  he  was 
entitled  to  retention  of  the  rents,  in  consequence  of 
the  subject  of  the  contract  not  being  given  to  him, 
nor  its  essential  conditions  fulfilled.-^ 1 1.  That  this 
rule  of  the  common  law  was  not  affected  by  theclauAO 
in  the  articles  of  roup,  which  was  not  engrossed  ui 
the  bond  by  the  suspender  and  his  cautioners,  ou 
which  the  charge  was  given,  and  which  was,  besides, 
not  binding,  as  being  a  pactum  privatum  to  deprive 
the  lieges  of  the  ordinary  remedies  of  law. 

A  first  bill  of  suspenaion  was  refused  by  Lord  Mon- 
creiff,  on  18th  October  1834,  with  the  following  note: 

"  This  judgment  proceeds  both  on  the  general  rules  of  law 
88  to  liquid  debts  and  illiquid  claims  of  damages,  and  on  the 
special  contract  in  this  case." 

A  second  bill  was  then  presented,  along  with  whicli 
the  suspender  produced  a  summons  which  he  had 
raised  and  executed  against  the  trustees,  concluding 
alternatively  for  relief  of  the  rents  clairftcd  from  him, 
or  for  constitution  of  his  claim  of  reparation.  In  this 
second  bill,  the  suspender  ofiV;red'to  consign  the  rents 
due  and  to  become  due,  till  the  issue  of  the  present 
question. 

The  Lord  Ordinary  (IVfedwyn),  on  4th  November 
m84,  refused  this  second  bill,  with  the  following 

'*  N9te. — The  effect  of  the  special  clause  in  iM^  articles  of 
roup,  so  far  as  pleaded  in  the^present  case,  goes  only  to  enforce 
the  rttle  of  law,  that  a  liqui4^ebt  cannot  be  compensated  by  an 
illiqiiid'  claim  of  damages,  i)Or,  of  course,  retention  claimed  on 
this  gmund." 

The  suspender  reclaimed,  but  the'  Coiift  adliered, 
with  expenses  since  the  date  of  the  Lord  Ordinary's 
interlocutor. 

Lord  Ordi nary, Medwyn, — Act.  Penney ;  Johp  Forrester,  W.S., 
Agent, — Alt.  Hupkirk';  Uopkirk  and  Imlacb,  IV.  S.,  Agents,'^ 
Mr  Ferguson,  Qerk — [G./7.] 


26/ A  Sovember  1834. 

FiasT  Divi8ioN.~(G.D.) 

No.  45. — Alkxander  Hume  anit J-akbt  Hume, 
Pursuers,  v.  James  Stewart,  Defender, 

Parent  and  Child— Legacy — Discharge—^  trgacy  being  left  to  a 
mother  in  lijereni,  and  her  children  in  fee ;  and  tlte  />arents  hac» 
ing  granted  a  discharge  to  the  lest ator*i  executor,  on  the  t\^rralue 
that  the  testator  had  paid  the  legacy  to  them  in  'his  Ufelime — 
Jltld  the  executor  is  stUi  liable  to  the  children  for  the  legacy. 

The  late  Alexander  Stewart  executed  on  1st  Fe- 
bruary 1812,  a  general  disposition  and  settlement  of 
his  whole  heritable  and  moveable  estate  in  favour  of 
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"IS  nephew,  the  defender,  burdened  with  £800,  pay- 
<^b1e  at  the  first  term  of  Whitsunday  or  Martinmas 
"fter  the  decease  of  the  tentator,  and  "  to  be  laid  out 
^n  bond,  or  other  good  security*  payable  to  Janet 
Idington,  wife  of  Walter  Hume,  merchant  in  Kelso,  in 
liferent,  and  to  Alexander  and  Janet  Hnme  (the  pur- 
suers),  son  and  daughter  of  the  said  Walter  Home, 
equally  between  them  in  fee."  The  testator  died  on 
4th  October  1817,  and  the  defender  took  possession 
of  his  heritable  and  moveable  estate.  The  present 
action  being  brought  for  payment  of  the  legacy,  it  was 
pleaded  in  defence,  That  the  father  and  mother  of  the 
pursuers  had,  on  13th  Jannary  1818,  executed  a  dis- 
charge in  favour  of  the  defender,  whereby,  on  the 
narrative  that  the  testator  had  in  his  lifetime  paid  to 
them  the  foresaid  sum  of  £800,  they,  for  themselves, 
and  as  taking  burden  for  their  children,  exonered  and 
discharged  the  defender  of  the  said  legacy ;  and  the 
pursuers'  father  bound  himself,  with  all  convenient 
speed,  to  secure  his  wife  and  children  to  the  extent 
of  the  said  legacy,  by  infefting  them  in  his  heritable 
subjects  in  Kelso.  Farther,  it  was  pleaded,  That  the 
funds  left  by  the  testator  were  exhausted. 

The  Lord  Ordinary  (Corehouse)  decerned  in  terms 
of  the  libel,  with  expenses,  and  added  the  following 

"  Note. — It  is  not  stated  by  the  defender  that  the  snm  was 
lent  out  by  biro  as  executor,  in  termii  of  his  uncle's  settlement, 
and  afterwards  uplifted  by  Walter  Hume,  the  pursuern'  father, 
as  administrator  for  bis  children.  The  defence  is,  that  the  tes- 
tator, during  his  lifetime,  made  an  advance  to  Walter  Hume  and 
his  wife,  and  that  they,  since  the  testator's  death,  hare  acknow- 
ledged that  this  advance  was  made  in  extinction  of  the  legacy, 
and  discharged  the  defender  accordingly.  But  the  liferentrix 
and  her  husband  had  no  power  to  grant  a  discharge  of  a  legacy 
due  to  their  children,  the  fiars,  nor  is  their  declaration  evidence 
that  an  advance  to  them  by  the  testator  was  meant  to  operate 
as  a  revocation  of  the  legacy  to  their  children.  The  father  can* 
not  be  allowed  to  appropriate  to  himself,  by  means  of  bis  own 
declaration,  a  sum  l>equeathed  to  his  children ;  and  no  other 
lividence  is  offered  that  the  testator  meant  to  hold  the  advance 
to  him  as  a  revocation  of  the  legacy.  It  is  said  that  the  testator 
did  not  leave  funds  sufficient  to  pay  this  legacy,  but  it  is  admitted 
that  the  defender  was  heir  as  well  as  executor,  and  it  is  not 
averred  that  he  entered  cum  henefieio  inventarii" 

The  defender  reclaimed,  but  the  Court  adhered. 

Lord  Ordtnnry^  Corehouse. — Act,  Rutherfurd  and  Graham 
Bell;  George  Rutherford,  ARent — Ait.  D.  M'Neill  and  Bail- 
lie;  Alexander  Douglas,  W.S.,  Agent, — Mr  Rolland,  Clerk,'-' 
lG./).l  .       • 

•  •  a 

ZQth  Novemier  im^t. 
Bi^coNi)  Division.  — (  G.  D.  ) 

No.  46. — Captain  PATnicK  Cruickshakk,  Suspend 
der,v.  The  Briti-sh  Linen  Company,  Chargers, 

Cautioner — Mora-^ Charger— Circumi/oncri  m  which  a  homing 
being  raited  ngaintt  eighi  obligan^is  in  a  cash' credit,  one  of  whom 
was  charged/our  yean  subsequently,  and  after  certain  of  the  co» 
obliganta  had  become  bankrupt,  for  the  balance  due  f without 
tjtecifying  the  originai  amount  and  the  partial  payments) — Bill 
of  tvtpension,  presented  on"  the  ground  of  mora,  and  obfeelion 
to  thefom^  of  the  charge,  refused,  fxcejit  to  the  extent  of  a  jtartial 
payment  omitted  to  be  credited. 

By  bond,  dated  in  December  1822,  John  Stewart, 
junior,  and  eight  other  parties,  including  the  sugpen- 
der,  became  conjunctly  and  severally  liable,  a9  full 
debtors,  for  a  cash-credit  of  £400,  to  bo  kept  with 
the  chargers  in  name  of  the  said  John  Stewart,  de- 


claring that  a  stated  account  from  the  books  of  the 
bank,  signed  by  the  manager,  should  be  sofficienl  to 
constitute  and  ascertain  tlie  balance,  a  charge  for 
which  should  not  be  suspended,  except  on  consigna- 
tion. Stewart  became  bankrupt  in  1828,  when  m 
balance  of  £375  was  due  by  him.  In  March  1830, 
horning  was  raised,  and  a  letter  was  written  to  the 
suspender,  stating,  that  before  executing  it,  the  agent 
for  the  bank  wished  to  give  the  suspender  an  oppor- 
tunity of  paying  his  proportion  of  the  balance  dup^ 
'*  which  will  amount  to  about  £70  Sterling."  There- 
after, the  suspender  made  rarious  partial  payments 
to  the  bank,  and  in  autumn  1834,  he  was  charged  to 
pay  the  balance  of  principal  and  interest  due  on  the 
bond,  amounting  to  £273,  11.  8.  Of  this  charge  he 
presented  a  suspension,  on  the  grounds,  1.  That  a 
martial  pavment  of  £25  had  not  been  credited.  2« 
That  the  bank  had  given  him  reason  to  believe  that 
his  proportion  of  £70  was  all  they  meant  to  exact 
from  him,  and  on  this  footing  bad  allowed  matters  to 
lie  over  till  certain  of  the  other  cautioners,  who  were 
solvent  when  the  horning  was  raised  in  1830,  had 
become  bankrupt,  and  had  left  the  country.  3.  That 
the  charge  bore  to  be  for  the  balance  of  principal  and 
interest,  in  place  of  for  the  whole  sum  in  the  homing* 
deducting  the  subsequent  partial  payments,  and  was 
therefore  irregular  in  point  of  form.  In  answer,  the 
chargers  stated,  1.  That  the  £25  had  been  paid  to  their 
agent,  who  had  absconded,  so  that  they  were  not 
aware  of  its  having  been  paid,  but  that  they  were 
willing  to  allow  credit  for  it,  as  well  as  for  £91,  16. 1 1, 
since  recovered  from  a  co-obli^ant.  2.  That  they 
had  never  restricted  the  suspender's  liability  to  his 

f>roportion ;  and  the  alleged  mora  was  no  ground  in 
aw  for  freeing  him  from  liability.  3.  That  the  form 
of  the  charge  merely  saved  calculation,  and  was  not 
objectionable. 

The  Lord  Ordinary  (Medwyn),  on  7th  November 
1834, 

«  passes  the  bill,  to  the  extent  of  £25  paid  on  I2th  Bfay  1830» 
and  £91,  16.  11.  on  12th  August  last,  and  refuses  it  quoad 
ultra :  Finds  no  expenses  due. 

"  Kote. — As  the  bill  is  substantially  refused,  the  Lord  Or- 
dinary feels  binoself  entitled  to  dispose  of  the  qjiestiou  of  ex- 
penses ;  and  as  the  bill  of  suspension  was  well  founded,  so  far 
as  the  sum  of  ^25  was  concerned,  and  from  the  other  circum- 
stances of  the  case,  no  ezpensetf  hafe  been  found  due." 

The  suspender  reclaimed,  hut  the'  Cour^  adhered. 

Lord  Ordinary,  Medwyn. — /let,  Rob«rt  •  Thomson  ;  James 
Shepher4,  W.S.,  Agent, — Alt.  Cowan';  J^uoter,  Campbell, and 
Catfacart,  W.S.,  Agents.^-^lCD,] 


26ih  November  1834. 
•Seconj)  Division. — (G.  D.) 

No.  47. — John  Henderson,  Suspender,  v.  William 

Sm  ELLIS,  Charger, 

Suspension-^ Heritable   CreditoT'^CircutMstances  m    mhich  au 
agent  being  charged  to  deliaer  up  tUle'decds,  vkick  Ha  at/^ged 
'  he  had  given  to  an  heritable  creditor,  in  terms  qfa  clause  in  tka 
'    bond — Bill  of  suspension  refused'. 

The  chargor  presented  a'  petition  to  the  SherifiF, 
against  the  suspender,  for  delivery  of  his  title-deeds:. 
The  defence  was,  that  the  suspender,  had  given  them 
to  Captain  Douglas,  an  heritable  creditor  of  the  char* 


1834.] 
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ger's,  in  teimt  of  a  claase  in  the  bond  prepared  by  the 
taspender,  as  agent  for  both  parties.  The  Sheriff,  in 
renpect  the  snspender  had  failed  to  prove  haying 
given  the  titles  to  Captain  Douglas,  oraained  him  to 
deliver  them  to  the  charger,  and  found  the  suspender 
liable  in  expenses.  The  suspender  presented  a  bill 
of  suspension,  in  which  he  quoted  a  letter  from  Cap- 
tain Douglas,  saying  be  would  hand  the  letter  to  the 
anspender  on  his  return  home  in  a  few  days.  The 
anspender  contended,  1.  That  the  particular  title-deeds 
demanded  should  hare  been  specified ;  and,  2.  That 
the  heritable  creditor  was  the  proper  custodier  of  them, 
while  the  principal  sum  and  arrears  of  interest  were 
unpaid. 

The  Lord  Ordinary,  (Medwyn)  pronounced  the 
following  interlocutor : 

"  Ilk  November  1834.— The  Lord  Ordinary  having  con- 
sidered this  bill,  and  observing  from  the  letter  of  Captain  Doo« 
glas,  produced,  that  the  title-deeds  of  the  charger's  subjects  are 
now  placed  in  the  suspender's  hands,  or  at  least  may  be  obtained 
on  application  to  Captain  Douglas,  so  as  to  admit  of  the  sus- 
pender implementing  the  decree  of  the  Sheriff— Refuses  the 
bill." 

The  suspender  reclaimed,  but  the  Court  adhered. 

Lord  Ordinary,  Medwyn.— >fc/.  Paterson  ;  Francis  Hamilton, 
W.S.,  4gtfn/.— Mr  Thomson,  aerk,~-lG.DJ] 


21  th  November  1834. 

FiasT  Division.  •»(  6.  D.) 

No.  48. — Henry  May  and  Others,  Pursuers^  u. 
Jambs  Forbes  and  Wii^liam  Matthews,  Jun.^ 
jyefendert. 

Society — Tide  to  Pursue— Fourfeen  fMmhert  of  a  jaini-stock 
company  or  toeiety,  consisling  of  ievenly-^five  members,  having 
brought  an  action  for  damagei,  on  the  ground  that  the  defender 
had  illegaiiy  poinded  and  told  goods  belonging  to  the  society,  in 
mrtue  of  diligence  raised  on  a  bill,  granted  without  authority  by 
the  manager  and  treasurer  of  the  society — Preliminary  defence 
emstained,  that  thepumerskad  no  ntffieient  title  to  pursue ;  tmd 
nmandmeni,  to  the  effect  that  the  society  had  been  dissoloed,  re-' 
fused  to  be  admitted. 

The  pursuers,  designing  themselves  "  fourteen  of 
the  individual  members  of  the  Joint  Stock  Company 
or  Association  in  Aberdeen,  called  the  *  Caledonian 
Co-operative  Clothing  Society,'  which  was  instituted 
in  the  month  of  April  1830,  for  the  purpose  of  raising 
a  fund  to  purchase  clothiery  goods  and  other  wearing- 
apparel  at  as  cheap  a  rate  as  possible,  and  to  retail 
she  same  to  the  members  of  said  Society  and  others," 
brought  an  action  against  the  defenders, — setting 
forth.  That  the  defenders  had  illegally  executed  a 
poinding  of,  and  sold  certain  goods  belonging  to  the 
Society,  in  virtue  of  diligence  raised  on  a  oil!  for 
£262,  17.  6.,  granted  by  Alexander  Milne,  treasurer, 
and  Alexander  Thorn,  sometime  manager  of  the  So- 
ciety, in  favour  of  the  defender,  for  an  alleged  debt 
doe  by  the  Society,  but  which  bill  was  (it  was  said) 
granted  without  the  authority  of  the  bocietv,  and 
after  Thorn  bad  ceased  to  be  manager,  &c.,  aad  there- 
fore conelading  for  damages.  Against  this  action 
various  preliminary  defences  were  stated.  The  first 
preliminary  defence  was  as  follows: — I.  The  action 
being  brought  by  fourteen  individual  members  out  of 
•eventy-five,  of  whom  the  Co-operative  Society  con- 
sists, must  be  dismissed ;— h/,  Because,  if  llie  damages 


concluded  for  in  the  libel  are  the  whole  damage  duo 
to  the  Society  for  the  alleged  illegal  sale  or  appro- 
priation of  the  Society's  eflPects,  it  was  incompetent 
for  the  pursuers  to  sue  for  such  damages ; — they  hav- 
ing no  title  to  represent  the  remaining  members ;  to 
uplift  or  receive  the  damages  due  to  them,  or  grant 
any  discharge  which  could  be  effectual  to  the  defen- 
ders. 2d,  It  is  equally  incompetent  for  these  fourteen 
members  to  conclude  for  the  proportion  or  share  of 
the  whole  damages  alleged  to  be  due  to  the  Society ; 
such  an  obligation  being  indivisible,  and  only  capable 
of  being  enforced  by  the  whole  members  of  the  So- 
ciety uniting  in  one  action  ;  or,  at  all  events,  by  those 
to  whom,  by  the  contract  of  copartnery,  the  Society 
have  delegated  the  power  of  suing  for  company  claims, 
and  of  granting  discharges  therefor.  No  partner, 
joint  adventurer,  or  joint  owner,  can  conclude  for  his 
own  share  of  a  debt  or  claim  of  damage  due  to 
the  partnership  or  society  of  which  he  is  a  member ; 
nor  is  a  defender  liable  to  be  harassed  by  separate 
actions  for  the  enforcement  of  a  single  obligation. 
Scotland  v.  Walkinshaw,  1830,  Shaw,  Vol.  IX.  No. 
1 1.  Sdf  Supposing,  on  the  other  hand,  it  were  held 
that  the  obligation  was  divisible,  and  that  damages 
were  directly  due  to  each  individual  member,  not  to 
the  Society  as  a  body,  then  the  action  would  be  irre- 
gularly brought,  inasmuch  as  it  is  incompetent  for  dif- 
ferent pursuers,  with  separate  interests,  to  unite  in  one 
action,  although  the  cause  of  action  may  be  the  same : 
Fleshers  of  Dumfries  p.  Kankin ;  F.  C.  1816. 

An  amendment  of  the  libel  was  then  lodged,  bear-* 
ing,  that  the  "  Company  or  Association  was  dissolved 
on  25th  January  1831,"  and  that  the  goods  poinded 
belonged  *^  to  the  pursuers,  and  other  partners  of  the 
dissolved  association." 

The  Lord  Ordinary  (Fullerton),  on  5th  December 
18!$2,  pronounced  the  following  interlocutor : 

*'  Having  beard  counsel  for  the  parties  on  the  preliminary  tfe- 
feirces,  artiendment  of  the  libel,  and  additional  defences — Re- 
fuses to  admit  the  amendment  of  the  libel ;  sustains  the  first, 
preliminary  defence  uf  the  original  defences;  dismisses  the  ac- 
tion, and  decerns  :  Finds  the  pursuers  liable  in  expenses,**  &c. 

The  pursuers  reclaimed,  but  the  Court  adhered. 

Lord  Ordinary,  Fullerton. — jicl,  P.  Robertson  ;  John  Wo. 
therspoon,  W.S.,  yluenf. — ^It.  George  Moir;  Phineas  Daniel, 
W. S.,  J»ent — Mr  Holland,  aerk.—[G.D,] 


21th  November  1834-. 
First  Division. — (G.  D.) 

No.  49. — James  Lyall,  Pureuer  and  Advocator,  v. 
UoBBRT  Cooper,  Defender  and  Respondent. 

Expenses— -Circitm«/ancet  in  which  awarded  to  neither  party. 

This  case  (which  is  reported  ante.  Vol.  V.  p.  130, 
which  see)  having  gone  back  to  the  Lord  Ordinary, 
the  parties  agreed,  on  a  judicial  reference,  to  ascer- 
tain the  amount  of  damages  to  be  awarded  in  terms 
of  the  interlocutor  of  the  Court ;  and,  therei^er,  the 
Lord  Ordinary,  on  27th  June  1834',  pronounced  the 
following  interlocutor  and  note: 

*'  The  Lord  Ordinary  interpones  his  authority  to  the  award 
of  George  Robertson,  the  oversman,  of  date  the  28tb  of  Oc- 
tober last,  and  in  terms  thereof  finds  James  Lyall  entitled  to 
the  sum  of  £65  of  damages  from  Robert  Cooper  for  tbt  cause 
specified  in  said  award,  and  decerns  against  the  said  Robert 
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Cooper  for  pnyment  of  snid  8um,  with  interest  from  and  after 
the  term  of  Whitnunday  1827,  during  the  not-payment  -. — And 
having  beard  the  counsel  for  the  parties  on  ,lbe  qnefition  of 
expenites.  finds  n6  expenses  due  to  either  party,  and  decerns. 

**  Note, — There  has  been  a  great  deal  of  unnecessary  and 
expensive  litigation  in  this  case,  arising  from  the  circuniitance 
that  the  pursuer  mistook  his  remedy.  If,  at  the  first,  he  bad 
brought  an  action  of  damages  against  the  tenant  for  contravention 
of  the  lease,  'he  most  at  once  have  bad  a  judgment  in  his  favour. 
Instead  of  doing  so,  be  brought  an  action  of  remoying,  which 
raised  very  difficult  questions,  and  in  all  of  which,  by  the  final 
judgment  of  the  Court,  be  has  now  been  found  to  be  in  the 
wrong.  This  action  of  daniages  was  not  brought. — at  least  did 
not  come  into  this  Court — until  after  the  removing  wivi  carried 
into  the  Inner-House ;  and  it  was  with  difficulty  that  the  sum- 
mons was  sustained,  because  it  mijced  up  a  conclusion  for  violent 
profits,  on  account  of  the  defender  retaining  possession,  which 
was  untenable,  with  a  conclusion  for  damages  on  account  of 
contravention,  the  proper  ground  of  the  action.  In  these  cir- 
cumstances, the  Lord  Ordinary  thit»ks  that  justice  is  done  to 
both  parties  by  finding  no  expenses  due  to  either." 

Both  parties  reclnimed,  but  the  Court  adhered. 

LorH  Ordinary,  Coreboase. — Aet»  Dean  of  Faculty  (  Hope) 
and  Neavea;  James  Irvine,  jtgent. — jiU,  Keay  and  Carrie; 
^homas  Deucbar,  ylgent, — [CD.] 


21th  November  1834. 

Second  DiYiBioN — (J.  R.) 

Np.  50.-r-J.  H.  Arnold  &  Woollett,  &  Manda- 
tory, Pursuers^  v.  WrLLiAM  Ray  &  Alexander- 
Forbes,  &C.,  Defenders. 

Principal  and  Agent — Skifh^rokert  having  entered  into  an  agree" 
meal  for  tfye  freight  of  goor/s,  which,  at  explained  by  them  in 
iettert  to  their  constiluetiti,  imported  that  the  thippen  were  to 
piy  freight  at  the  rate  of  20«.,  and  et^ntuaity  of  90«.  fier  ton  g 
and  there  being  no  evidence  pretervetl  by  the  thifhJnrokert  of  the 
real  nature  of  their  agreement  with  the  shippert — Held  that  the 

'  hliip'broken  were  liable  to  account  to  their  eonttiiuenta  for  freight 
at  the  rate  of  fat  all  events  J  20<.  per  ton^  although  the  r^l freight 
was  alleged  to  be  less. 

This  waf  an  action  by  the  pnrsuere,  as  brokers  for 
the  ship  **  Craigierar"  of  Aberdeen,  against  the  mas- 
ter and  owners  thereof,  for  payment  of  £74,  0.  7.  as 
the  amount  of  commission,  including  incidental  ex- 
penses, on  a  freight  procured  by  the  pursuci*s  for  the 
defenders' vessel  in  February  1828.  The  defenders 
admitted  that  the  pursuers  were  entitled  to  credit  for 
the  sum  sued  for,  hut  stated  in  defence,  that  nearly 
an  equal  sum  was  due  to  the  defenders,  arising  out  of 
another  transaction  of  the  same  kind  between  the 
parties,  and  which,  therefore,  fell  to  be  placed  as  a 
set-o£F  against  the  pursuers'  claim. 

It  appeared  that  the  pursuers  were  employed  as 
ship-briikers  by  the  defenders,  and  that  in  tiie  end  of 
1826,  when  the  defenders' vessel  was  at  London,  load- 
ing for  the  Cape  of  Good  Hope,  the  pursuers  had 
procured  for  her  the  freight  of  a  quantity  of  earthen- 
ware, amounting  to  about  158  tons,  belonging  to 
Spodo  and  C(»peland,  which  was  destined  for  that 
port,  hot  had  been  excluded  from  another  vessel  ap- 
pointed for  the  same  voyage,  called  the  "  Brothers." 
The  agreement  made  by  the  pursuers  with  the  ship- 
pers was,  that  Spode  and  Copeland  were  to  pay  the 
s^me  rate  of  freight  that  they  had  bargained  for  with 
the  '<  Brothers,'*  with'  the  chance  of  the  defenders' 
■hip  obtaining  the  current  freight,  in  the  event  of 


Spode  and  Copeland  recovering  the  same  from  the 
owners  of  the  '*  Brothers,"  as  a  compensation  for 
breach  of  contract.  The  meaning  of  this  bargain,  as 
explained  by  the  pursuers  to  tlie  defenders,  in  a  writ- 
ten correspondence  on  the  subject,  amounted  to  this : 
that  Spode  and  Copeland  were  to  pay  20s.  per  ton 
as  freight  of  the  earthenware,  that  being  the  rata 
which  they  had  agreed  to  pay  the  "  Brothers,"  and* 
eventually,  30s.  per  ton,  as  stated  to  be  the  current 
rate  at  the  time  for  such  goods,  provided  Spode  and 
Copeland  recovered  the  same  from  the  '<  Brothers.'* 
On  this  footing,  the  "  Craigievar"  had  the  chance  of 
earning  £236,  1.  10.  of  freight,  calculating  the  rate 
eventually  payable  at  30s.  per  ton  of  158  tons  of 
earthenware,  and  was  made  sure  of  £158,  being  the 
amount  of  freight  at  the  rate  of  20s.  per  ton.  la 
rendering  their  accounts,  however,  it  appeared  that 
the  pursuers  only  gave  the  defenders  credit  on  thi« 
transaction  for  m4,  being  little  mere  tlian  LOs.  per 
ton,  but  wlrich,  it  was  said,  was  the  sum  total  which 
Spode  and  Copeland  had  agreed  to  pay.  There  was 
no  freight-note,  or  other  document  of  that  nature^ 
furnished  to  the  defenders  by  the  pursuers,  to  instruct 
the  real  nature  of  the  agreement  which  they  had  made 
with  Spode  and  Copeland.  In  these  circumstaniseSj 
the  defenders  maintained  that  they  were  entitled  to 
set  off  against  the  pursuers'  claim  in  this  action,  the 
balance  of  £74  arismg  in  their  favour,  after  deduction 
of  the  above  sum  of  £6^  from  the  sum  of  £158,  which, 
by  the  pursuers'  own  explanations  of  the  nature  of 
the  contract  with  Spode  and  Copeland,  was  the  freight 
payable  by  these  parties,  and  for  the  full  amount  of 
which,  therefore,  the  pursuers  were  liable,  having 
neither  credited  the  defenders  therewith,  nor  fnriiish- 
ed  them  with  satisfactory  evidence  of  the  real  meaning 
and  extent  of  the  agreement,  so  that  the  defenders 
were  not  bound  to  institute  a  claim  against  Spode  and 
Copeland,  but  were  entitled  to  credit  for  the  sum  ia 
question  from  the  pursuers. 

On  2d  July  1834,  the  Lord  Ordinary  (Medwyn) 
pronounced  the  following  interlocutor  and  note  : 

"  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  and  advised  theproceas,  finds,  that  on  15th  December 
1826,  the  pursuers,  who  were  brokers  and  shipshusbands  of 
the  Craigievar,  agreed  to  ship  a  quantity  of  stoneware  for  Messrs 
Spode  and  Copeland  in  that  vessel  for  the  Cape,  and  sent  them 
a  freight-note  stating  the  amount  of  the  freight  which  they  were 
to  pay  on  these  goods  being  shipped :  Finds,  that  io  their  letter 
of  17th  May  1827,  the  pursuers  state  the  bargain  to  have  been, 
that  Spode  and  Company  were  to  '  pay  the  same  rate  as  they 
paid  the  Brothers,  with  an  understanding  they  should  pay  the  full 
freight,  if  it  should  be  recovered  from  the  owners  of  the  Bro- 
thers :*  Finds  that  the  defender.  Forties,  having  stated  in  reply 
that  be  did  not  understand  the  transaction,  the  pursuers,  by  theif 
letter  of  6th  June  1827,  explained,  that  it  was  the  same  rate  of 
freight  as  they  had  engaged  to  pay  by  the  Brothers,  which  was 
20s  per  ton,  with  the  understanding  that  they  were  to  pay  the 
eurrent  rate  of  freight  for  earthenware,  which  is  stated  to  have 
been  at  that  time  SOs. ;  Finds  that  the  same  terms  of  the  bar* 
gain  are  again  distinctly  stated  by  the  pursuers  in  their  letter  of 
28th  July  1827:  Finds  that  the  pursuers  have  not  delivered  to 
the  defenders  any  freight-note,  or  other  document,  as  evidence 
of  the  bargain  thus  notified  to  them,  on  which  they  could  recover 
the  amount  from  the  shippers,  und  in  this  respect  have  failed  in 
their  duty  to  their  employerii,  and  mu:«t  therefore  make  good  the 
loss. occasioned  by  the  neglect :  Finds,  therefore,  that  they  must 
be  rii^pon^ible  fur  freight,  at  tbe  rate  of  20$.  per  ton ;  and  ap- 
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poinu  a  state  of  arcoonts  to  be  put  in  by  the  pursuers  on  this 
footing. 

'*  NoU. — The  bargain  was  unquestionably  made  by  the  pur- 
suers, and  they  were  bound  to  make  a  distinct  barsain,  and  to 
furnish  the  usual  evidence  of  it.  This,  in  a  case  ot  this  kind,  is 
not  by  a  charter-party;  but  where  the  customary  freight  is  not 
to  be  paid,  then  a  freight-note  is  furnished  to  the  shipper,  more 
especially  if  he  is  to  pay  the  freight,  and  not  the  person  receiv- 
ing the  goods  at  the  port  of  delivery,  in  which  case  the  freight  is 
generally  entered  in  the  bill  of  lading.  Here  Messrs  Spode  and 
Copeland,  as  the  shippers,  were  to  pay ;  and  it  seems  impossible 
to  doubt,  after  the  distinct  statements  twice  made  in  answer  to 
inquiries  pointing  out,  not  the  inconsistencies  of  the  prior  state- 
ment, but  the  inconsistency  of  this  with  the  ship's  manifest,  that 
the  freight  was  to  be  20s.,  subject  to  a  further  recovery.  The 
Liord  Ordinary  has  paid  no  attention  to  tlie  examination  of  havers, 
in  so  far  as  they  have  deponed  as  if  they  had  been  witnesses  in 
causa ;  and  as  to  the  copy  of  the  freight-note  produced,  this  seems 
not  sufficiently  proved,  as  the  copy  was  not  compared  by  the 
Commissioner  and  found  correct,  but  only  by  the  witness.  Even 
were  the  faets  stated  by  the  first  witness  proved,  the  pursuers 
would  have  great  difficulty  in  reconciling  them  with  their  letters 
of  6th  June  and  2Bth  July  1827,  snd  there  would  have  been  neglect 
of  duty  in  not  clearing  up  the  matter  immediately,  and  insisting 
upon  Messrs  Spode  and  Ck>mpany  subscribing  a  freight-note, 
which  stated  the  terms  of  the  bargain,  as  they  continued  to  re« 
present  it.  If  such  a  note  had  been  put  into  the  defenders'  hands, 
the  pursuers  had  fully  fulfilled  their  duty,  and  the  defenders 
must  themselves  have  prosecuted  Spode  and  Copeland  for  im- 
plement. At  this  distance  of  time,  the  Lord  Ordinary  cannot 
think  the  pursuers  are  entitled  to  prove  by  parole  evidence, 
thait  the  bargain  was  either  not  made  by  them,  or  that  it  was 
different  from  the  statements  contained  in  their  own  written  and 
contemporary  documents.** 

The  purgaers  reclaimed : 

The  Lord  Jutiice'Cierk — It  appears  to  me  that  the  whole 
of  this  question  roust  depend  upon  the  correspondence  between 
the  parties.  It  is  not  necessary  for  the  decision  of  the  case,  to 
entertain  the  question  as  to  what  are  the  peculiar  duties  and  re- 
sponsibilities attached  to  the  office  of  a  shiphosband.  I  take 
up  the  case  as  simply  one,  Whether  these  parties  have  dis- 
charged their  duty  as  ship-brokers  ?  Now,  when  we  have  the 
fact  of  these  parties  uking  commission,  they  must  be  held 
bound  to  dischaige  their  duty  correctly.  They  cannot  be  allowed 
to  leave  the  matter  in  doubt,  whether  it  was  20s.  per  ton,  or  80s., 
or  10s.,  which  the  defenders  were  to  receive.  I  can  put  no 
other  construction  upon  the  correspondence,  than  that  the  de- 
fenders were  made  sure  of  20s.  I  think  it  would  be  contrary  to 
every  fair  principle,  were  what  is  ssid  by  these  parties  to  the  con- 
trary to  be  listened  to.  And  aa  they  have  not  preserved  any 
evidence  of  what  the  defenders  were  entitled  to,  they  must 
abide  the  consequences  of  their  own  negligence.  I  am  therefore 
for  adhering  to  the  interlocutor,  with  the  qualification  of  leaving 
out  the  word  shiphusband. 

The  other  Jodges  concarred. 
The  Court  therefore 

**  Adhere  to  the  interlocutor  complained  of,  with  this  varia- 
tion, that  in  place  of  the  words,  *<  Orvkert  and  ihiphutbandt  o/  the 
Craigieoar,'*  there  shall  stand  the  words,  **  commission  agents 
and  brokers  in  regard  to  the  ship  Craigievar  :*'  Refuse  the  desire 
of  the  note :  Find  expenses  due  since  the  date  of  said  interlo- 
cutor ;  and  remit  the  case  to  Lord  Jeffrey  to  proceed  further 
therein  as  be  shall  see  just.** 

Lard  Ordinary^  Medwyn. — ML  Maitland  ;  Phineas  Daniel, 
W.S.,  Agemi.-^Aii.  Neaves;  James  Ross,  S.S.C.,  4geii/.— Mr 
Thomson,  CUrL—lJ.JL] 


21th  November  1834. 

Second  Division. — (J.  R.) 

No.  51. — Andrew  Morrison,  Suspender ^  v.  Alex- 
ander Dick,  Senior^  Charger. 

Bill  of  Exchange— Oath  of  Reference — A  third  party,  who  had 
iaken  up  a  bill  and  charged  the  drawer  thereon,  having  deponed 
on  n  reference  to  hi*  oath,  that  he  had  taken  up  the  bUi  at  the 
request  of  a  brother  of  one  of  the  accepters,  and  charged  the 
drawer,  because  he  understood  he  was  the  partff  bound  to  pay  the 
tame, — that  he  relied  toleltf  on  the  names  on  the  biU  ftr  his  re- 
lieft  and  did  not  hold  it  as  agent  for  the  aceefdert — JBitl  ofstu- 
pension  for  the  drawer  refused,  with  expenses, 

Morrison  drew  a  bill  for  his  accommodation  opon 
Taylor  and  Corbett,  and  indorsed  it  to  Cunningham, 
who  discounted  it  with  the  Western  Bank,  from  whom 
the  ciiarger  took  it  up  when  due,  and  charged  the 
suspender  thereon,  who  suspended,  on  the  ground 
that  the  charger  had  taken  up  the  bill  as  agent  or 
trustee  for  the  accepters,  against  whom  the  suspen- 
der had  a  good  claim  of  compensation.  On  a  re- 
ference to  oath,  the  charger  deponed,  That  he  had 
taken  up  the  bill  at  the  request  of  a  brother  of  one  of 
the  accepters,  and  charged  the  suspender  therefor,  in 
the  first  instance,  because  he  understood  that  he  was 
the  party  bound  to  retire  the  bill;  that  he  looked 
solely  to  the  names  upon  the  bill  for  his  relief,  and 
that  the  bill  was  retired  with  his  own  funds,  and  was 
not  taken  up  by  him  as  agent  for  the  accepters.  After 
a  debate  on  the  import  of  the  oath,  the  Lord  Ordinary 
(Medwyn)  repelled  the  reasons  of  suspension,  and 
found  tlie  suspender  liable  in  expenses. 

The  suspender  reclaimed,  but  the  Court  adhered^ 
with  additional  expenses. 

Lord  Ordinary,  Medwyn. — Act*  Dean  of  Faculty  (  Hope)  and 
Robison  ;  Carpbin  and  Smith,  Auents. — Alt.  Solicitor-General 
(Skene)  and  Coventry;  James  Peddie,  Jun.,  W.S.,  .^/;eMi.~- 
,  aerk IJ,R.] 


2bth  November  1834. 

First  Division. — (G.D.) 

No.  52. — M*Intyrs*s  Trustees,  Pursuert^  o. 
Edward  Collins,  Claimant, 

Process— Multiplepoinding—  Reclaiming  Note**- if  a  arresting 
creditor  having  been  personally  cited  in  a  multiplepoinding ;  and 
having  allowed  a  decree  of  preference  in  favour  of  his  alleged 
debtor  to  become  final,  and  tke  fund  in  medio  to  be  transferred 
,front  the  raisers  to  the  party  preferred,  or  his  trustees,  and  tlie 
raisers  to  be  esonered — Ileid  not  entitled  thereafter  to  be  repon^d^ 
to  the  effect  ofMng  ranked  as  a  ruler  on  the  claim  of  the  party 
preferred,  aUhough  the  decree  of  preference  had  not  been  rr- 
tracted* 

The  late  Dr  M*Intyre,  who  died  in  1823,  left  a 
trust -settlement,  by  which  he  bequeathed  a  part  of  bis 
funds  to  his  g^and-daughter,  who  died  in  1829,  when 
a  competition  having  arisen  for  her  share  of  the  estate, 
the  trustees  raised,  in  April  1831,  a  multiplepoinding, 
in  which  they  called  Mr  and  Mrs  Collins,  the  latter  of 
whom  was  one  of  the  next  of  kin  of  the  truster's  grand- 
daughter, and  also  the  present  claimant,  Edward 
Collins,  who  had  used  arrestments,  in  March  1831,  in 
the  hands  of  the  trustees,  with  the  view  of  attaching 
the  share  of  Mr  and  Mrs  Collins,  of  whom  he  alleged 
he  was  a  creditor.  An  execution  of  personal  citation 
was  produced  against  Edward  Collins,  but  he  entered 


i% 


THE  SCOTTISH  JURIgT. 


[Nor. 


no  appearance  in  the  maliiplepoinding.  Claims  hav- 
ing heen  lodg^,  and  the  ubimI  forms  gone  throagb, 
an  interlocutor  was  pronounced  on  2Sd  May  ISSS, 
preferring  Mr  and  Mrs  Collins,  and  the  other  next  of 
kin  of  the  truster's  grand-daughter,  to  the  balance  of 
the  fund  in  medio.  A  scheme  of  division  was  there« 
after  drawn  op,  and  on  1 1th  July  1833,  an  interlocu- 
tor was  pronounced,  ranking  and  preferring  Mr  and 
Mrs  Collins,  and  the  other  next  of  xtn,  and  exonering 
the  raisers.  This  interlocutor  appeared  in  the  Minote- 
liooky  and  was  allowed  to  become  final.  In  the  mean- 
time, Mr  and  Mrs  Collins  had  assigned  their  interest 
in  the  fund  in  medio  to  trustees  for  behoof  of  the 
creditors,  with  power  to  appear,  if  necessary,  in  the 
multiplepoinding.  This  assignation  was  intimated  to 
M'Intyre*8  trustees,  who  transferred  Mr  and  Mrs  CoU 
lins's  share  of  the  fund  fit  medio  to  their  trust-assignees 
—the  latter  of  whom  paid  part  thereof  to  Mr  and  Mrs 
Collins,  and  (it  was  alleged)  came  under  obligations 
for  them,  on  the  faith  of  being  relieved  out  of  the 
balance.  Thereafter,  on  19th  December  1833,  and 
before  the  decree  in  the  multiplepoinding  was  ex- 
tracted, the  present  claimant,  Edward  Collins,  pre- 
sented a  reclaiming  note  to  the  Court,  to  be  reponed 
against  the  interlocutors  in  the  multiplepoinding,  to 
the   effect  of  allowing  his  claim   to  be  ranked  and 

{preferred  as  a  riding  interest  on  the  claim  of  his  al« 
eged  debtors,  Mr  and  Mrs  Collins,  in  virtue  of  his 
arrestments.  On  14th  January  1834,  the  Court  re- 
mitted to  the  Lord  Ordinary  "  to  hear  parties  on 
the  competency  of  the  note,  with  power  to  repone  the 
petitioner,  if  his  Lordship  shall  see  cause.'*  A  ner  hear- 
ing parties,  the  Lord  Ordinary  (Corehouse),  on  3d 
June  1834,  pronounced  the  following  interlocutor  and 
note: 

*<  The'  Lord  Ordinary  baring  considered  tbe  remit  from 
the  Court,  and  heard  counsel  for  the  parties  ;  and  having 
afterwards  considered  the  revised  minute  and  answers,  in 
respect  the  respondent,  Edward  Collins,  was  cited  as  a  de- 
fender in  this  action  of  multiplepoinding,  as  appears  by  a 
personal  citation  produced,  and  not  brought  under  reduction, — 
that  a  fioal  decree  was  pronounced  in  the  action  preferring  the 
objectors.  Mrs  Bowie  or  Collins,  and  her  husband,  James  Col- 
lins, to  a  certain  part  of  the  fund  in  me<Uot — that  the  fund  to 
which  they  were  thus  preferred  was  assigned  by  them  to  the 
objectors,  Simpson  and  Hart,— that  the  assignation  was  com- 
pleted by  intimation  to  the  raisers,  the  trustees  of  Dr  M'lntyre,— 
and  that  the  raisers  were  ezonered  bjr  a  final  decree,  before  ap- 
pearance was  made  in  the  action  by  the  respondent;  Finds  that 
the  reclaiming  note  of  the  aaid  respondent  was  incompetent ; 
dismisses  his  claim  as  a  rider  on  the  claim  of  the  said  Mrs  Bowie 
or  Collins,  and  decerns ;  finds  him  liable  in  expenses  to  the 
objectors,  and  remits  the  account  thereof  to  the  auditor  to  be 
taxed,  and  to  report ;  reserving  all  claims  at  the  instance  of  the 
respondent  against  the  objectors,  in  virtue  of  his  arrestment  or 
otherwise,  or  upon  the  fund  assigned  to  Simpson  and  Hart,  to 
be  tried  in  a  competent  form. 

**  ^tf/e.—- In  a  multiplepoinding,  though  adecree  of  preference 
has  become  final,  it  is  settled  that  a  claimunt  who  has  not  been 
cited  may  appear  and  may  be  reponed  before  extract.  In  certain 
circumstances,  though  he  has  been  cited,  this  mtiy  be  competent. 
It  is  also  settled  that,  after  a  decree  of  preference,  whether  cited 
or  not,  he  may  claim  to  be  ninked  on  a  fund  set  apart  for  a  pre- 
ferred creditor,  by  producing  what  is  termed  a  riding  interest. 
But  the  peculiarity  in  this  case  is,  that  the  respondent  allowed 
not  only  the  decree  of  preference  to  become  final,  but  the  fund 
in  medio  to  be  transferred  from  the  raisers  to  the  part^  preferred, 
or  their  trustees,  and  the  raisers  to  be  exonered.  It  is  admitted 
that  part  of  this  fund  has  been  paid  by  those  trustees  to  their 


constituents,  or  applied  to  their  use;  and  the  olgectors  say,  though 
this  is  not  admitted,  that  the  trustees  have  come  under  vsrioos 
personal  obligations  on  the  faith  of  the  conveyance.  But, 
whether  this  be  the  case  or  not,  it  seems  inconsistent  with  every 
principle  of  form,  after  the  pursuers  of  the  action  are  exonered 
and  out  of  Court,  and  the  fund,  on  accoant  of  which  it  was  raised, 
transferred  to  a  claimant,  that  the  process  should  be  revived, 
when  there  is  no  longer  any  pursuer  to  coesmence  a  new  com- 
petition. Very  obvious  inconveniences  would  arise  if  these 
were  permitted,  particularly  from  the  drcamstance  that  the  fund 
is  no  longer  in  wutnibui  cairtm,  or  subject  to  its  orders,  nor  could 
any  warrant  be  obtained  for  citing  parties  in  the  new  competition, 
the  summons  having  fallen  in  consequence  of  the  eaoneration  of 
the  pursuers.  The  Court  has  already  gone  as  far  as  expediency 
requires  in  sanctioning  these  subordinate  competitions,  bat  tha 
respondeot*s  demand  greatly  exceeds  the  limits  of  former  dibc- 
tice." 

The  claimant  reclaimed : 

Lord  Balgray* — Where  a  party  has  been  personally  cited, 
there  are  no  decrees  in  absence  in  a  multiplepoinding.  All  de- 
crees, after  a  personal  citation  in  a  multiplepoinding,  are  decrees 
in  foro.  Riding  claims,  which  have  got  into  practice,  are  quite 
anomalous,  and  seem  to  have  been  admitted  per  ineuriatn ;  but 
be  that  as  it  may,  this  claim  cornea  too  late. 

Lord  GfT/iM.— There  is  iji  this  case  no  longer  a  process  in 
which  any  party  can  appear. 

The  Court  adhered. 

Lord  Ordinary,  Corehouse.— ^c/.  Solicitor* General  (Skene) 
and  J.  M.  Bell ;  Orr  and  Martin,  A«entt, — Alu  Shaw ;  Bowie 
and  Campbell,  W.S.,  AgentM.-^Mt  Holland,  Clerk,— [O.D.^ 


2»ih  November  1834. 


Secono  Division.  — (  J.  R. ) 
j^o.53. — The  Honourablb  Sir  Albxandbr  Hops, 
Objector  t  v*  John  Go  van,  W.S.,  Common  Agents 
Respondent. 

Locality— Teinds-^Tacit  Relocation — Heriionpotttned  tfieind$ 
on  Crown  UmtoM,  wkich  were  current  ai  Ike  date  of  the  augment 
talionj  but  expired  during  the  dependence  of  Me  pr^eeu  of  (o« 
caiiiy^  and  who  thereafter  kdd  their  teind*  b§  tacit  relocation-^ 
Found  entitled  to  be  pottponed,  in  the  order  qf  allocating  the 
stipend,  to  an  heritor  who  was  unable  to  instruct  that  he  held  hia 
teinds  bjf  anj/  proper  heriiabla  rights  or  otherwise. 

This  was  a  question  regarding  the  right  of  Sir 
Alexander  Hope,  as  an  heritor  of  the  parish  of  Cupar* 
Fife,  to  a  postponement  in  the  order  of  ailooation  in 
the  locality  of  said  parish.  It  appeared  that  the  ob* 
jector  was  proprietor  of  certain  parts  of  the  muir  of 
Cnpar*Fife,  which  were  possessed  by  him  on  a  seriea 
of  consecutive  charters,  flowing  from  the  magistrates 
of  that  burgh  since  1751.  In  these  titles,  howoTer, 
there  was  no  conveyance  per  expressum  of  the  teinds ; 
and,  in  point  of  fact,  it  appeared  that  the  bergfa  of 
Cupar  had  obtained  no  confeyance  of  teinds  under 
any  of  the  Crown  charters  to  the  corporation.  It  (kr* 
ther  appeared  that  certain  heritors  had,  within  a  core- 
paratirely  recent  date,  obtained  tacks  of  their  teinda 
from  the  Crown,  which  were  current  at  the  date  of  tho 
minister's  augmentation  in  IbOS^althonghy  having  since 
expired  during  the  dependence  of  the  prooeaa  of  lo* 
cality,  the  parties  held  their  righta  to  their  teinds  by 
tacit  relocation  merely.  According  to  the  rectified 
schemes  of  locality  prepared  by  the  teind  clerk,  the 
objector's  lands  were  allocated  upon  as  if  he  had  no 
right  to  his  teinds,  either  by  an  heritable  title,  or  in 
virtue  of  a  lease. 

To  this  Sir  Alexander  objected,  on  the  grounds — I. 
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That  he  had  an  heritable  right  to  his  teinds,  in  respect 
oF  the  titles  abore-nentioned,  which,  although  they 
did  not  convey  the  teinds  per  espressum^  were,  by  im- 
plication, to  be  hold  to  have  transferred  the  personal 
right  thereto,  along  with  the  lands,  from  which  they  had 
never  heretofore  been  separated ;  and,  II.  That  even  al- 
thongh  it  conld  not  be  established  that  he  was  heritably 
possessed  of  his  teinds,  he  was  still  entitled  to  be  ranked, 
Ml  the  order  of  allocation, /iari;N»nt  with  those  heritors 
whose  leases  of  their  teinds,  if  they  ever  existed,  had 
long  since  expired.  To  which  it  was  answered  for  the 
common  agent-^1.  That  the  bnrffh  of  Cupar  never  hav- 
ing had  any  right  to  teinds,  nnder  the  Crown  charters 
Co  the  corporation,  the  objector  coald  be  in  no  better  st« 
iaatton  than  his  anthers. — IL  That  those  heritors 
who  had  right  to  their  teinds,  in  virtue  of  tacks  from 
the  Crown,  bat,  in  consequence  of  the  expiration  there- 
of, now  held  those  rights  by  tacit  relocation,  were  en- 
titled to  be  postponed  to  the  objector,  the  teinds  of 
whose  lands  were  held  by  bira  neither  by  an  heritable 
title  nor  otherwise. 

The  Lord  Ordinary  (Jeffrey),  on  7th  July  1834, 
pronounced  an  interlocutor  repelling  the  obiections, 
and  approving  of  the  scheme  of  locality,  and  finding 
the  objector  liable  in  expenses ;  to  which  interlocutor 
ills  Lordship  subjoined  the  following  note : 

*'  It  seems  plain  that  the  objector  has  produced  nothing  which 
can  be  regarded  as  an  heritable  right  to  his  teinds.  Upon  the 
other  point,  the  second  decision,  in  the  case  of  Kirkliston  (that 
with  Wisbart  in  March  1789),  occHsions  some  difficulty.  But 
the  Lord  Ordinary  does  not  think  that  the  authority  of  that 
judgment,  pronounced  after  very  little  discu$;>ioii.  smd  never  sub- 
nitted  to  the  Inner- House,  can  outweigh  that  of  the  solemn  de- 
cision of  19th  December  1788,  or  admit  of  being  reconciled  with 
it,  by  the  supposition,  that  the  last-mentioned  decision  proceed- 
ed upon  the  ground  of  the  tack  having  been  renewed  pendente 
iiie»  and  the  rigihtof  the  tacksman  having  been  sustained  entirely 
on  that  renewfj.  The  case  is  reported,  and  seems  to  have  been 
•rgued  throughout  upon  the  effect  of  tacit  relocation  alone,  which 
this  hjrpotbesis  would  exclude  from  consideration;  and  the  judg- 
ment expressly  bears,  that '  as  Mr  G.  Wright  possessed  his 
teinds  by  tacit  relocation,  when  the  process  ofaugmentation  was 
raised,  be  must  be  considered  as  a  tacksman  of  the  teinds  at  the 
time,  and  that  his  case  cannot  be  assimilated  to  that  of  an  he- 
ritor, having  no  right  to  his  teinds  when  a  process  is  raised,  and 
merely  obtaining  a  tack  of  them  after  the  augmentation  was 
granted.*  This  judgment  was  twice  adhered  to  by  the  Court, 
the  second  reclaiming  petition  being  refused  without  answers : 
«nd  it  is  reported  at  the  distance  of  several  years  thereafter,  with- 
out the  least  apparent  suspicion  on  the  part  of  the  learned  re. 
porters,  that  its  authority  had  been  destroyed  by  a  subsequent 
judgment  of  the  Lord  Ordinary  in  the  same  process  in  M^rch 
17^.  The  reported  judgment  seems  also  to  be  in  accordance 
with  the  principles  of  the  law  of  tacit  relocation,  which  have 
been  always  recognised  as  equally  applicable  to  cases  of  teinds 
MM  of  Other  subjects,  and  effect  seems  to  have  been  deliberately 
given  to  these  principles  in  the  very  recent  case  of  St  Cyrus, 
25th  May  1827.  Both  the  tacks  objected  to  were  current  for 
years  after  the  first  augmentation  in  1808.** 

On  a  reclaiming  note  by'  Sir  Alexander  llope,  the 
Cooft  adheredf  with  additional  expenses* 

Objector's  Authorities.— (I.)  Dunning  v.  Creditors  of  Tnlli- 
bole,  5tb  July  1748;  Mor.  15,659.  Campbell  v.  The  Earl  of 
Moray,  9th  July  1777 ;  Mor.  voce  Teinds,  App.  J.  No.  4.  (2.) 
Quoted  Opinion  of  Sir  John  Connell  in  process.  Lamont  v. 
Heritors  of  Urr.  7tb  June  1797;  Mor.  15,706.  Locality  of 
Kirkliston  (question  with  Wisbart),  March  1789. 

Common  Agent's  Authortties.--(2.)  Connell  on  Tithes,  Vol. 
1  p.  907»  and  Vol.  II.  p.  439.    Forbes  on  Tithes,  p.  920,  kc. 


13,  and  p.  355,  sec.  6.  Erskine  Inst  4th  Edit.  JI.  6,  sec.  35. 
Eari  of  Errol  v.  Parishioners  of  Cry,  16th  January  1663;  Stair's 
Decisions,  Vol.  I.  p.  158.  Earl  of  At  hoi  1  o.  koberuon,  19th 
January  1669  ;  Ibid.  p.  582.  Earl  of  Home  v.  Laird  of  Rislaw» 
18th  July  1671  ;  Ibid.  p.  758.  Earl  of  March  v.  Leishmans, 
14th  March  1765 ;  Diet.  Vol.  IV.  p.  329.  Locality  of  Kirk- 
liston  (question  with  Gibson  Wright),  17th  December  1788; 
Fac.  Coll.  Lamont  v.  Heritors  of  Urr,  ui  Mupk  Case  of  St 
Cyrus,  25th  May  1827. 

Lord  Ordinary,   Jeffrey.'^ J cl.   Dean  of  Faculty  ( Hope)  ; 
James  Hope,  W.S.,  ^gent, — Aii,  Keay  and  Small  keir;  John. 
Govan,  W.S.,  Common  Agent, — Teind  Cterk.-^J.R.] 


29tk  November  18S4. 

First  Division. — ( G.  D. ) 

No.  54.-^RoBBRT  Rot,  W.8.,  Suspender,  v.Captaih: 
William  Whyte,  Charger, 

Process- Caption — Suspension — A  party  having  appeared  and 
stated  that  a  document  amitsing  from  a  process  had  been  bor^ 
rowed  by  a  jterson  authorised  by  him,  and  not,  as  the  receipt  bore, 
by  a  clerk  of  his  agent,  againtt  whom  a  process-caption  had  been 
issued^-BiU  of  suspension  at  the  agenCs  instance  passed, 

A  process-caption  was  taken  ont  against  Mr  Rof  , 
W.S.,  for  not  retorning  a  letter,  forming  a  namber  of 
a  process  at  the  instance  of  Mr  Alexander  Scot, 
W.S.,  against  CapUin  William  Wbyte,  which  wai 
said  to  liaFe  been  borrowed  by  James  Black,  as  clerk 
to  Mr  Roy.  The  latter  suspended,  on  the  ground 
that  he  had  no  clerk  of  the  name  of  Black,  and  had 
never  authorised  any  such  person  to  borrow  the  pro- 
cess. The  Lord  Ordinary  having  made  avizandum  to 
the  Court  with  the  bill  and  answers,  Mr  Scot,  the 
party,  appeared,  and  stated,  that  Black  (his  jclerk) 
had  borrowed  the  process  in  name  of  bis  agent,  Mr 
Ruy,  when  the  latter  was  out  of  town :  That  the  let- 
ter bad  gone  amissing ;  and  that  he  alone  was  respon- 
sible for  it :— -^whereopon  the  Court  remitted  to  pass  Mr 
Roy's  bill,  and  ordered  Mr  Scot  to  give  in  a  mionte 
in  a  relative  suspension  presented  for  Black. 

Lord  Ordinary,  C^ockbum.  —  jIcU  P.  Robertson ;  Party, 
Jgent.-'Alt.  ;  William  Wallace,  W.S.,  Agent.-^Hx 

Bell,  Cfer*.— [G.I>.1 


29/A  November  1834. 


FiEST  Division.— (G.  D.) 
No.  55. — KiNNEARS,  Smiths  and  Co.  Petitioners. 

Bankrupt-^Sequestratioo— Cirfitiaiffafictfs  in  which  the  Court  re* 
Jused  to  order  anneers  to  a  petition/or  approval  of  eamponthon^ 
but  allowed  the  effector  to  be  heard  verbally. 

The  petitioners,  bankers  in  Edinbargh,  who  were 
sequestrated  on  25th  Jaly  1834,  applied  for  approval 
of  a  composition  of  lis.  in  the  pound,  on  the  amottnt 
of  their  debts :  whereof  10s.  to  be  paid  on  1st  Decem- 
ber, and  Is,  on  15tk  May  next.  From  the  report  of 
the  trustee.  It  appeared  that  the  claims  on  tbo  estate^ 
amounted  to  £251,793,  17.  1.,  whereof  more  than 
nine*tenths  in  number  and  value  (whether  a  daim  of 
£8000,  made  by  Mr  Trotter  of  Mortonhall,  and  wbioh 
the  trustee  had  refused  to  rank,  was  taken  into  account 
or  not)  had  consented  to  the  composition.  When  the 
petition  appeared  in  the  roll  yesterday,  after  having 
been  intimated  in  the  usual  way,  Mr  Trotter  craved 
leave  to  give  in  answers,  bat  the  Court  considered  it 
would  be  highly  inexpedient,  where  so  large  a  warn 
was  offered  to  be  paid  in  a  few  days,  to  allow  any  de« 
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lay,  and  they  thf^refore  appointed  Mr  Trotter  to  be 
heard  by  him  counsel  at  the  bar  to-day, — when  the 
prayer  of  the  petition  was  granted. 

.^et,  P.  Robertson;  Smith  and  Kinnear,  W.S.,  and  Mac- 
kenzie and  Sbarpe,  W.S.,  AgenU, — AU,  Cuningliame. — Mr 
Bell,  CUrk.^lG.n,] 

29M  November  1834. 

Fiaar  Division. — (G.D.) 

No.  56.-*-Thomas  Charteris,  Suspender^  v.  Pkteb 
Wilson  and  Company,  Chargers, 

Suspension — Caution. 

This  was  a  sospension  and  interdict  of  a  charge  and 
poiading  on  a  bill  for  £52,  5.  9.,  which  the  chargers 
alleged  they  held  in  security  of  an  old  debt,  but  which 
bill,  it  appeared  from  written  notandums,  had  been 
granted  for  a  different  debt,  and  was  agreed  to  be 
giren  up  on  getting  a  renewal  thereof,  which  was 
granted  and  paid.  The  Lord  Ordinary,  of  consent  of 
the  chargers'  agent,  passed  the  bill  on  caution.  But 
on  advising  a  reclaiming  note,  the  Court  remitted  to 
pass,  without  caution  or  consignation. 

Lord  Ordinary,  Mackenzie.— ^c/.  Monteith ;  John  Hender- 
son, S.S.C..  Ageni. — Alt.  William  Bell;  Joho  R.  Skinner, 
W.S.,  AgettL^lG.D.] 

29ih  November  1834. 
Second  Division.— (J.  R.) 

No.  57..— Alexander  Anderson,  Complainer,  v. 
William  Muir,  Respondent. 

Poor— Petition  and  Complaint,  Competency  of — Session- 
Clerk — Cireumtlanees  in  which  held,  that  the  tchoolmaster  of  a 
burgh,  acting  a*  Stttion-clerk  in  a  parish  in  which  the  Herilort 

■  and  Xirk-'tettion  had  not  been  in  the  practice  of  meeting  as  a  con- 
junct body,  was  not  bound  to  receive  a  petition,  addressed  to  the 
MerUors  awl  Kirk-session,  from  a  party  claiming  relief  J'or  the 
maintenance  of  a  pauper  child,  said  to  haoebeenintru»tvd  to  him 
by  the  elders  /  and  therefore,  that  a  petition  and  complaint  to  the 
Supreme  Court,  against  the  Session-clerkf  Jbr  not  receiving  the 
peHtion,  was  incompetent. 

This  was  a  complaint  at  the  instance  of  Alexander 
Anderson,  labourer,  against  Mr  Muir,  Session -clerk 
of  the  parish  of  Dysart,  originating  in  the  following 
circumstances : 

On  27th  November  1832,  the  complainer  presented 
a  petition  to  "  the  Moderator  and  Members  of  the 
Kirk'Session  of  Dysart,"  praying  to  be  relieved  of  the 
charges  of  alimenting  an  infant  child,  whose  mother 
had  died  in  child-bed  during  the  absence  of  the  fa- 
ther, and  whom  the  complainer  and  his  wife  had  taken 
to  nurse,  and  continued  to  support  since  September 
1831,  at  the  request  of  the  elders  of  the  district,  and 
with  an  assurance  from  them  that  the  expenses  of  the 
child's  maintenance  would  be  paid  by  the  Kirk-session. 
It  was  admitted  by  the  complainer  that  the  petition 
was  received  by  the  Kirk-session,  but  was  refused  by 
them;  and  that  the  complainer  having  been  called 
into  the  Session,  was  personally  informed  of  the  result 
of  his  application.  There  was  no  written  deliverance, 
however,  issued  on  the  petition,  the  reason  for  which 
was  assigned  to  be,  that  it  was  not  the  practice  of  the 
Kirk-session  of  Dysart,  nor  of  the  other  Kirk- sessions 
of  the  county  of  Fife,  to  give  written  deliverances  in 
luoh  cases,    'i'ho  complaineri  it  now  appeared,  hud 


recourse  to  the  advice  of  an  agent;  and  on  28th  Ja- 
nuary 1833,  he  presented  a  second  petition,  which 
differed  from  the  former  one,  in  being  addressed  ''  to 
the  Heritors  and  Kirk'session  of  the  parish  of  Dysart." 
This  petition  was  accompanied  with  the  following 
letter  from  the  complainer  to  the  respondent : 

'*  Dysart,  28iA  January  1833.— Sir,  In  pursuance  with  the 
petition  wbieb  I  have  just  now  delivered  to  you,  I  request  that 
you  will,  as  Session*clerk,  call  a  meeting  of  the  Heritors  and 
Kirk -Session  of  the  parish  of  Dysart,  on  ten  days'  notice  from 
this  date.     I  am,"  &c 

This  last  petition  was  laid  by  the  respondent  before 
the  first  following  meeting  of  the  Kirk-session ;  but 
at  that  meeting,  when  the  petition  was  examined,  and 
observed  to  be  addressed  to  "  the  Heritors  and  Kirk- 
session,"  the  respondent,  it  was  stated,  was  told  that 
he  ought  not  to  have  received  such  a  petition,  as  the 
Kirk-session  could  not  entertain  any  application  ad- 
dressed to  the  Heritors.  Accordingly,  nothing  was 
done  upon  this  petition.  Thereafter,  some  corres- 
pondence ensued  between  the  complainer*s  country 
agent  and  the  Reverend  Mr  Murray,  the  minister  of 
Dysart,  and  between  the  latter  and  the  compIatner*s 
agents  in  Edinburgh,  on  the  subject  of  the  complaio- 
er*s  claim,  which  resulted  in  a  letter  being  written,  of 
the  following  date  and  tenor,  by  Mr  Tosh,  writer  in 
Kirkaldy,  to  Messrs  Mackenaie  and  MacfarlanOi  W.S., 
as  acting  for  the  complainer; 

«  Kirkaldy,  &th  September  1 833,— Gentlemen, — I  am  desired 
by  the  Reverend  Mr  Murray,  minister  of  Pysart,  to  inform  you 
that  the  petition  for  Alexander  Anderson,  at  BoreUnd,  to  the 
Kirlc-setision  of  Dysart,  was  returned  to  bim,  but  that  if  he  wiU 
now  lodge  It  with  the  Session-clerk,  it  will  be  laid  before  tbe 
members  of  the  session  for  their  consideration,     1  am,**  &c. 

Following  upon  this  letter,  a  third  petition,  dated 
in  September  1833,  and  addressed  *'  unto  tbe  Kirk^ 
session  and  Heritors  of  the  parish  of  Dysart,"  was 
presented  by  the  complainer  to  the  respondent,  who, 
however,  on  thi^  occasion,  refused  to  receive  it,  stating 
as  his  reasons  for  so  doing,  that  the  petition  being 
addressed  to  the  Heritors,  be,  as  Session -clerk,  could 
not  receive  it,  without  transgressing  his  duty,  and  that 
the  petition  fell  to  be  transmitted  to  the  Heritors, 
through  the  medium  of  their  own  proper  clerk.  In 
consequence  of  this  refusal,  the  complainer  instituted 
the  present  petition  and  complaint  against  the  respon- 
dent, in  which  he  prayed  the  Court 

"  to  find  that  it  was  tbe  duty  of  tbe  said  William  Muir,  as  Ses- 
sion-clerk of  the  parish  of  Uysart,  to  receive  tbe  petition  pre- 
sented to  him  by  tbe  petitioner,  and  to  lay  it  before  the  Kirk- 
session  and  Heritors  of  the  paridh  of  Dysart,  in  regular  meeting 
assembled ;  and  to  ordain  and  appoint  tbe  said  William  Muir 
immediately  to  receive  tbe  said  petition,  and  to  lay  it  before  tbe 
next  meeting  of  the  Kirk-session  and  Heritors,  in  order  that  the 
petitioner  may  obtain  a  deliverance  thereon;  to  find  tbe  respon- 
dent liable  in  tbe  expenses  of  this  application,**  &c. 

Answers  were  given  in  for  the  respondent,  in  which, 
besides  stating  that  the  complainer's  claim  against  the 
Kirk-session  was  unfounded  on  the  merits,  he  ex- 
plained, that  his  reason  for  refusing  the  petition,  re- 
ferred to  in  the  complaint,  was,  that  it  was  addressed 
to  the  Heritors,  for  whom  he  did  not  act,  and  to 
whom,  therefore,  he  could  not  have  presented  the 
petition ;  but  that  he  informed  the  complainer,  tliat 
he  was  willing  to  receive^  and  would  lay  before  the 
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Kirk-session,  any  application  which  he  might  address 
to  them.  He  farther  Ktated,  that  the  Heritors  and 
Kirk-session  of  the  parish  of  Dysart  were  not  a  con- 
junct body,  and  that  for  npwards  of  a  century  there 
bad  been  no  joint  meeting  of  the  Heritors  and  Kirk- 
session  ;  that  the  poor  funds  of  the  parish  were  levied, 
not  by  assessment,  but  by  volimtary  contribution  { 
that  there  was  no  parish  schoolmaster,  and  that  he, 
in  his  character  of  schoolmaster  for  the  bnrgh  of 
Dysart,  received  no  allowance  from  the  Heritors, 
who,  at  all  their  proper  meetings,  employed  Mr  Da^ 
Tid  Leishman,  writer  in  Dysart,  aa  their  clerk. 

After  some  procednre,  the  Lord  Ordinary  (Mon- 
creiff),  on  13th  May  1834,  reported  the  case  to  the 
Inner-House,  with  the  following  note : 

••  This  seems  to  the  Lord  Ordinary  to  be  a  very  groundless, 
if  not  an  incompetent,  complaint.     It  is  now  admitted  in   the 
minute,  that  the  complainer  bad  made  his  claim  to  the  Kirk- 
session,  that  they  had  it  regularly  before  them  at  a  meeting,  and 
that  he  was  personally  called  into  their  presence  on  the  subject. 
If  they  did  vot  duly  consider  it,— or  bear  him  on  the  grounds  of 
it, — or  if  they  unduly  refused  to   make  a  written  deliverance, 
that  surely  was  no  fault  of  the  Session-clerk,  and  the  complaint 
should  have  been  against  the  Kirk-session.     He  states  that,   in 
fact,  the  complainer  was  fully  heard,  and  allowed  more  than  once 
to  say  all  that  he  had   to  say ;  and  that  it  is  not  the  pmetice  of 
Kirk-sessions  to  make  written  deliverances  on  such  applica- 
tions—^^which  is  certainlv  true.     3ut,  assuming  all  this  to  stand 
otherwise,  no  responsibility  eould  lie  with  the  clerk.     Then  it 
appears  that  the  complainer  and  his  agents  were  in  direct  com. 
munication  with  the  minister,  Mr  Murray,  on  the  subject,  and 
were  distinctly  told,  that  if  the  petition   for  the  complainer  to 
the  Xlrk'*e»*ion,  which  had  been  given  back  to  him,  were  '  re- 
turned to  fiintt*  it  would  be  *  laid  before  the  memberg  of  the  *  $e»- 
Mion  for  their  consideration.'     This  was  on  the  5th  September. 
Instead  of  following  this  plain  course,  the  complainer,  on  the 
26th  September,  sends  to  the  respondent,  the  clerk  of  the  A'irk^ 
atsfion,  a  petition,  not  addressed  to  that  body,  but  to  the  HerU 
torz  and  Kirk'Setsion,  to  which  joint  body  he  never  was  clerki 
anfJ  which  he  had  no  power  to  call  together.     The  respondent  says, 
that  he  refused  to  receive  it,  because  he  had  been  instructed  so  to 
do  by  the  minister  and  Kirk-session,  in  consequence  of  another 
similar  petition  which  had  been   previously  laid  before  them. 
Bat,  supposing  that  it  were  otherwise,  why  did  not  the  com- 
plainer  himself  apply  to  the  minister,  if  he  thought  such  a  peti- 
tion competent,  or  that  the  respondent  had  done  wrong  in  re- 
fusing to  receive  it  ?  And  now,  when  the  complainer,  instead  of 
applying  to  the  respondent's  superiors,  comes  to  the  Court  of 
Suasion  with  thia  compUint,  the  question  is,  whether  the  respon- 
dent is  liable  to  any  complaint  for  not  receiving  a  petition  ad- 
dressed to  a  body  for  whom  he  was  under  no  obligation  to  act, 
and  whom  it  did  not  belong  to  him  to  constitute  or  convene  in 
the  parish  ?  The  Lord  Ordinary  thinks  that  he  clearly  is  not ; 
and  he  mast  own  that  be  finds  it  difficult  to  account  for  a  com- 
plaint being  presented  in  such  circumstances.'* 

The  Court,  on  I4th  June,  ordered  minutes. 

For  the  complainer  it  was  pled, — That  the  petition  in 
question  was  properly  presented  to  the  Heritors  and 
Kirk-session  of  the  parish,  as  being  the  only  compe- 
tent court  for  entertaining  the  claims  of  paupers,  and 
distributing  the  funds  for  the  maintenance  of  the 
poor:  That  the  respondent,  in  his  admitted  character 
of  Session-clerk,  was  truly  the  clerk  of  the  joint  body 
of  heritors  and  elders,  and  had  no  right  to  refuse 
the  petition  ;  and  that,  in  the  circumstances  in  which 
that  refusal  was  made,  the  complainer  had  compe- 
tently appealed  to  this  Court  for  redress.  The  re- 
spondenty  recapitulating  the  statements  made  in  his 
auswers,  contended,  that  the  comp]diner*s  claim  was 


not  that  of  a  pauper  for  relief,  which  might  properly 
fall  under  the  cognisance  of  the  Heritors  and  Kirk- 
session,  hut  was  truly  of  the  nature  of  a  debt  against 
the  parish,  which  fell  to  be  determined  by  the  ordi- 
nary rules  of  procedure,  and  not  by  means  of  an  ap- 
plication to  the  Heritors  and  Kirk-session  :  And,  more- 
over, that  the  complaint  was  incompetently  brought 
in  the  Supreme  Court,  in  the  first  instance. 
At  advising, 

The  Lord  Jnstice-Clerk  said.  It  is  not  neces«ary,  in  deciding 
this  case,  to  give  an  opinion  on  several  of  the  points  which  are 
noticed  in  the  papers.  My  short  view  of  this  case  is.  Is  this  a 
complaint  tliat  ought  to  be  sustained  by  your  Lordships?  When 
I  look  to  the  circumstances  of  this  case,  I  am  bound  to  ask 
myself  this  question.  Had  William  Muir  any  right  to  do  what  was 
asked  of  him  by  the  complainer,  vis.  tocall  a  meeting  of  the  Heri- 
tors  and  Kirk-session  ?  On  this  subject,  I  have  looked  into  the 
work  of  Mr  Dunlop,  who  states  the  law  in  clear  terms.  But 
there  is  no  authority  for  holding  that  the  Session-clerk  has  the 
right  to  call  meetings  of  the  Heritors.  Therefore,  the  only 
question  is,  Can  a  complaint,  resting  upon  this  foundation,  be 
sustained  by  your  Lordships  ?  I  think  not. 

Lord  Meadowbank, — When  this  case  was  last  before  the 
Court,  the  Court  was  divided  in  opinion  upon  it,  and  I  have 
only  to  say,  that  I  remain  of  the  opinion  which  I  then  enter- 
tained, and  which  I  am  sorry  should  differ  from  that  of  your 
Lordship.     On  that  account,  I  shall  state  shortly  the  grounds 
on  which  my  opinion  is  formed.     In  the  first  place,  I  shall  say 
that  I  do  not  enter  into  the  merits  of  the  original  application. 
Whether  it  is  to  be  regarded  as  a  claim  of  debt,  or  the  represen- 
tation of  a  pauper,  cannot  influence  the  judgment  of  your  Lord- 
ships.    But  I  will  say  this,  that  the  only  Court  this  party  could 
go  to  for  the  money,  was  a  joint  meeting  of  the  Heritors  and 
Elders.     Had  he  g(»ne  to  the  Sheriff,  he  would  have  been  met 
with  the  plea  of  incompetency ;  and  had  the  Heritors  and  Elders 
refused  redress,  the  party  had  the  remedy  of  advocation  to  your 
Lordships.     In  the  nttt  place,  it  appears  to  me  clear  law,  whe- 
ther the  funds  for  the  maintenance  of  the  poor  are  levied  at  the 
church  doors  or  by  assessment,  that  they  can  only  be  distributed 
by  the  authority  of  a  joint  meeting  of  the  Heritoisand  Kirk-ses- 
sion, legally  convened.    There  is  no  compulsitor  on  the  Heritors 
to  attend  such  meetings,  but  the  act  of  those  present  is,  notwith. 
standing,  the  joint  act  of  the  Heritors  and  Elders :  And  I  state, 
that  no  complaint  could  be  received  against  an  act  as  of  the 
Kirk-session  alone,  but  only  against  an  act  of  the  Heritors  and 
Kirk-session.     In  the  third  place,  although  it  baa  not  appeared 
to  your  Lordships,  as  necessary  for  the  decision  of  this  case,  to 
take  into  view  the  official  character  of  this  Mr  Muir,  I  tf^ink 
differently  on  that  subject.     The  salary  of  the  Session-clerk  is 
paid  out  of  the  poor  funds,  and  they  are  not  under  the  control 
of  the  Kirk  session,  but  of  the  Kirk-session,  and  Heritors  jointly, 
and  the  clerk's  salary  could  only  be  paid  by  the  authority  of  a 
joint  meeting.     It  must  be  understood  that  the  person  is  clerk 
of  the  meeting  appointing  him  and  awarding  his  salary.     It  is 
another  circumstance,  that  the  clergyman  of  the  parish  is  not 
necessarily  chairman  of  the  meeting  of  Heritors  and  Elders.     I 
myself  have  attended  ^uch  meetings  as  chairman,  when  the  mi- 
nister was  present.     It  is  in  vain  to  say  that  this  individual  was 
not  clerk  of  the  Heritors  as  well  as  of  the  Kirk-session.  He  was 
clerk  of  both,  and  has  officiated  as  such  at  every  meeting,  when 
they  have  put  their  hands  into  the  poor  funds  :  Now,  what  is  the 
proceeding  complained  of?  It  is  this  :  After  a  good  deal  of  com- 
plaint on  the  part  of  this  poor  man,  a  letter  is  written  by  direc- 
tion of  the  minister,  the  moderator,  informing  the  agents  of  the 
complainer,  that  if  he  (the  complainer)  would  lodge  bis  petition 
with  the  Session- clerk,  it  would  be  attended  to.     This  was  just 
the  proper  and  usual  course,  and  appeared  to  me  to  be  a  regular 
proceeding  on  the  part  of  the  convener.     Now  when  this  peti- 
tion is  given  to  the  clerk,  he  refuses  to  receive  it,  because  the 
meeting  will  not  entertain  it.      A  more  intolerable  proceeding 
cannot  be  conceived.     Where  then  is  the  remedy?  Are  we  to 
sanction  the  doctrine,  that  when  a  party  has  taken  all  the  proper 
means  for  having  his  case  heard,  we  are  to  shut  the  doors  of  this 
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Court,  and  refuse  him  redress  ?  The  party  is  poor,  but  tbat 
cannot  influence  the  judgment  of  .your  Lordships.  Your  Lord- 
ships would  racher  be  the  more  anxiously  disposed  to  consider 
his  case.  It  therefore  appears  to  me  that  the  clerk  did  not  do 
his  duty,  in  not  transmitting  the  compluinpr's  petition  to  the  pro- 
per quarter,  and  that  the  complainer  has  therefore  come  properly 
to  this  Court  fur  redress.  I  hafe  only  one  word  to  add  on  tbat 
passage  in  the  respondent's  paper,  where  it  is  said  that  it  is  not 
the  custom  of  this  and  of  other  kirk'sessions  to  give  a  written  de- 
liverance. What  the  practice  may  be  I  do  not  know,  but  this 
I  know,  that  the  party  has  the  remedy  of  advocation ;  and  as 
there  can  be  no  advocation  without  a  written  deliverance,  I  will 
not  helieve  that  the  practice  is  general. 

Lord  Afedttyn, — This  case  is  not  involved  in  much  difficulty,  in 
point  of  fsct.  As  it  appears  not  to  be  the  practice  in  this  parish 
tor  the  Heritors  and  Kirk-session  to  meet  jointly,  I  cannot 
conceive  that  the  respondent  can  be  considered  ss  holding  the 
appointment  of  clerk  of  the  joint  body :  I  therefore  do  not 
think  that  he  held  the  office  of  clerk  to  the  Heritors.  It  will  be 
observed,  that  the  Session-derk  receives  a  petition  in  I8d2» 
which  is  laid  before  the  Kirk-session.  Then  the  complainer, 
on  2Bth  January  1833,  presents  a  second  petition,  addressed  to 
the  Heritors  and  Kirk-  session,  and  he  accompanies  this  with 
a  letter  to  the  Session-derk,  desiring  him  to  call  a  meeting  of 
the  Heritors  and  Kirk-session  in  ten  days.  This  petition  is 
•lao  received  and  laid  before  a  meeting  of  the  Session,  whicb 
certainty  shows  that  there  was  no  desire  on  the  part  of  the  re- 
spondent to  intercept  the  complainer*s  applications.  Then  other 
proceedings  follow ;  and  there  is  the  letter  from  the  minister,  of 
the  5th  September,  directing  the  complainer  Co  lodge  his  peti- 
tion with  the  Session-derk.  The  petition  is  not  received  by 
the  clerk,  on  account  of  the  manner  of  its  address.  What 
ought  the  complainer  then  to  have  done?  He  had  addressed 
bioiself  to  the  minister,  and  he  ought  to  have  complained  to 
the  miniater  of  the  conduct  of  the  clerk;  I  therefore  think, 
that  instead  of  bringing  this  frivolous  complaint  to  this  Court, 
bad  he  applied  to  the  minister,  he  would  have  got  redress. 
Therefore  I  cannot  think  that  the  application  is  competent.  I 
know  no  authority  which  makes  it  competent  to  entertain  a 
complaint  against  a  clerk  of  an  Inferior  Court,  before  applying 
to  the  proper  quarter  for  redress,  except  one  case  reported  by 
Kilkerran.  But  tbat  was  a  case  of  malversation  in  a  Judge, — a  dif- 
fident ease  from  the  present.  It  therefore  occurs  to  me,  that 
the  time  of  the  country  should  not  be  occupied  with  complaints 
of  this  nature,  until  redress  is  first  sought  before  the  proper 
Court,  and  that  the  present  complaint  is  not  competently  brought 
before  this  Court. 

Lord  GUntee  concurred  with  the  Lord  Justice*  Clerk. 

The  Court  therefore  disnnissed  the  complaint,  and 
foand  the  complainer  liable  in  expenses. 

Complalner's  Authorities. — Heritors  of  Hnmbie,  Feb.  15, 
I75I,  Mor.  p.  10,555;  Lord  Pitmilly's  Treatise  on  the  Poor 
Laws,  pp.  91,  III,  et  tub. ;  Higgins  v.  The  Heritors  and  Kirk- 
sesslon  of  Barony  Parish  of  Glasgow,  July  9,  1824,  Fac.  Coll. ; 
Dunlop  on  Parochial  Law,  p.  263;  Hamilton  v.  Minister  and 
Kirk-session  of  Cambushmg,  Nov.  23,  1752,  Mor.  p.  10,576 ; 
Heritors  and  Kirk-session  of  Glassford  v.  Orr,  July  10,  1887, 
S.  h  D.,  Vol.  V.  p.  921  ;  Anffus,  Feb.  1751.  Mor.  p.  14,976. 

Respondent's  Authorities. — Hiirs  View  of  the  Constitution 
of  the  Church  of  Scotland ;  Dunlop's  Parochial  Law,  p.  260 ; 
Lord  Pitmilly's  Treatise  on  the  Poor  Laws,  p.  94. 

Lord  Ordinary,  Moncreiff. — jicL  Maitland  and  Reid ;  Mac- 
ktnsie  and  Macfarlane,  W.S.,  JgeniM,~~Jlt,  More;  William 
PoUock»  SLS^a,  ^gen/.— Mr  Thomson,  aerk.—[J,R.] 

2d  December  1834. 
First  Divi8iom.^(G.D.) 

Ko«58^— Donald  AND  John  M'Donald,  Suspenders, 
V.  Robertson's  Trustbbs,  Chargers, 

Suspension — Reduction— Process — Circumttances  in  which  a 
party  htuHng  raited  a  reduciion  of  a  decree,  charge  and  poinding, 
which  toMt  had  been  eontpteied  by  a  tale,  the  proceed*  of  which  did 
noi  cover  the  whole  debt  /  and  hamng  al$c  presented  a  sustention 
^^Bm  qftutpentiom  refitted. 


On  7th  January  and  8th  Febraary  1832,  the  ciiar^ 
gers  obtained  decree  before  the  Sheriff  of  Rots  against 
the  dnspenders,   for  £l04,   8.   7.,   on  which  decree 
poinding  was  execnted  on    17th    April    1834,    and 
effects  thereafter  sold  to  the  amount  of  £97  odds. 
The   suspenders  raised  a  redaction  of  the  decree^ 
charge  and  diligence  used  by  the  chargers,  and  pre* 
sented  a  suspension,  without  caution,  or  on  juratory 
caution,  on  the  grounds — L  That  the  extract-decree 
did  not  bear  a  doquet  under  the  hand  of  the  clerk» 
or  set  forth  by  whom  it  was  collated  or  written,  or 
the  date  on  which  it  was  signed,  as  required  by  the 
Act  of  Sederunt,  6th  March  1829—11.  That  the  exe- 
cution of  charge  on  the  decree  returned  by  the  mes- 
senger, was  false,  as  the  suspender  bad  receired  no 
such  charge. — III.  That  the  warrant  of  poinding  had 
not  been  duly  published,  in  terms  of  the  Statute,  55 
Geo.  III.  c  137« — IV.  That  the  goods  poinded  had 
not  been  duly  appraised,  and  had  been  sold  at  an  uo- 
der-value ;  and  as  £44,  0.  6^  of  the  debt  was  alleged 
still  to  be  due,  for  which  diligence  might  be  used 
against  the  suspenders,  they  were  entitled  to  suspen- 
sion in  the  meantime,  till  the  reduction  brought  by 
them  should  be  disposed  of.     A  first  bill  was  refused 
by  Lord  Fullerton  on  25th  July  1834.     A  second  bill, 
also  presented  without  caution,  or  on  juratory  caution, 
was  refused  by  Lord  Mackenaie,  on  23d  August  1834, 
with  the  following 

**  Note» — In  so  far  as  relates  to  the  decree,  extract  and  charge, 
the  bill  appears  incompetent ;  in  so  fsr  as  relates  to  the  poinding 
there  is  no  room  for  suspension  ;  and  on  the  whole  matter,  there 
appears  no  real  use  in  adding  a  process  of  suspension  to  the  re- 
duction, nor  any  practical  effect,  except  expense  of  litigation  ;  and 
the  biU  is  offered  without  caution,  to  secure  payment  of  these 
expenses  to  the  charger,  if  the  charge  be  ultimately  sustained.*' 

The  suspenders  reclaimed,  but  the  Court  adhered, 
and  remitted  to  find  additional  expenses  due. 

Lord  Ordinary,  Mackensie.— ^c/.  Wood;    George   Monro, 
S.S.C.,  AfieiU,'^AlL  Adam  Anderson ;  iEneas  Macbean,  W.S., 


4/A  December  1834. 

FiasT  Division. — (G.  D.) 

No.  59. — Johnston  and  Others,  Real  Raisers  of 
Mtdtiplepoinding,  v.  W.  &  R.  Jaroinb's  Trustbes, 
Nominal  Raisers. 

Multiplepoinding — Competency— /ncom/^e/eitt  for  the  creditors 
of  the  indmdual  partnert  rfa  company  to  raise  a  muhiplepwnd'* 
ing  in  name  of  the  trutteet  for  the  creditort  of  the  company^  on 
the  aUegntion  that  there  had  never  been  a  partneriliip,  and  that 
the  funds  conveyed  to  the  trutteet  ought  to  be  distributed  among 
the  creditors  of  the  individual  partnert. 

The  circumstances  of  this  case,  and  the  pleas  of  the 
parties,  will  sufficiently  appear  from  the  following  in- 
terlocutor and  note  of  the  Lord  Ordinary : 

•*27M  May  1834 — The  Lord  Ordinary  having  considered 
the  minutes  of  debste,  and  the  whole  process,  dismisses  the 
action  as  incompetent,  and  decerns :  Finds  the  raisers  liable  in 
expenses,**  Src. 

"  iVofr.— William  Jardine,  in  the  character  of  sorriving  partner 
of  the  company  of  Robert  and  William  Jardme,  executed  a  trust- 
deed  in  favour  of  the  olqeetors,  conveying  to  them  certain  funds, 
said  to  have  been  the  property  of  the  late  company,  for  distri- 
bution among  the  company  creditors.  The  nominal  raisers, 
some  of  whom  appear  at  one  time  to  have  acceded  to  the  trust, 
now  allege  that  there  never  ^vas  a  partnenhip  between  WHIiam 
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and  Robert  Jardine,  and  tbey  bavebrongbt  tbis  muUiplepoinding 
in  the  name  of  the  trustees,  and  claim  in  it  as  the  creditor*,  not 
of  tbe  company,  but  of  Robert  and  William  Jardine  as  indiTi- 
duals.     There  are  Tarioua  objections  to  the  competency  of  this 
proceeding.     The  objectors,  in  whose  name  it  is  raised,  are  made 
to  disclaim  their  own  title  of  possession,  and  to  acknowledge  a 
liability  which  they  deny.     The  summons  sets  forth,  that  there 
ncTer  was  a  company — that  the  pursuers  have  wrongfully  intro- 
mitted  with  the  effects  of  Robert  and  William  Jardine,  as  indi- 
viduala— 4ind  have  committed  various  irregular  and  illegal  acts 
in  the  management  of  the  trust — statements  which  cannot  be 
put  into  the  mouth  of  the  pursuers  by  those  who,  without  their 
consent,  raise  an  action  in  their  name.     It  is  true  tbe  raisers, 
at  the  debate,  offered  to  expunge  some  of  these  statements,  but 
that  is  immaterial,  for  though  not  expressed,  the  same  thing  is 
necessarily  implied  in  tbe  grounds  of  the  action.    2.  There  is 
no  double  distress.     The  prejudicial  question  to  any  distribution 
is,  whether  there  was  a  partnership  to  which  the  funds  intro- 
mitted  with  by  the  trustees  belonged,  or  whether  those  funds 
belonged  to  the  individuals,  Robert  and  William  Jardine.     There 
lu'e  only  two  parties  in  this  question,  the  acceding  creditors, 
appearing  bv  their  trusteet),  on  the  one  hand,  and  the  non  ac- 
ceding creditors  disputing  the  existence  of  the  trust  on  the  other, 
which  raises  no  competition  in  the  legal  sense  of  the  term.     If 
it  were  otherwise,  any  claim  which  one  individual  has  against 
another  might  be  tried  in  the  shape  of  a  multiplepoinding,  which 
woold  be  an  obvious  abuse  of  a  form  of  procedure  so  expedient 
in  cases  to  which  it  properly  applies.     The  raisers  say,  that  tbe 
objectors,  as  trustees,  are  bound  to  account  either  to  the  credi- 
tors of  the  company,,  or  to  the  individuals,  as  the  one  or  the 
other  sball  be  preferred.  •  But  their  title  of  possession  flows 
from  tbe  alleged  company  alune,  and,  until  it  is  set  aside,  they 
are  not  at  liberty  to  account  to  any  but  the  company  or  its  credi- 
tors.    The  authority  of  Lord  Stair  upon  this  point,   quoted  in 
tbe  minute  for  the  objectors,  is  decisive.     It  is  not  in  a  roulti- 
plepotndmg,  therefore,  raised  in  their  names,  and  without  their 
consent,  that  their  title  can  be  impeached,  but  only  in  an  ordi- 
nary action  of  reduction  brought  against  them  for  that  purpose. 
S.  The  incompetency  of  the  proceeding  is  well  illustrated  bv 
the  circumstance,  that  the  raisers  are  attempting  to  establish 
their  claim  to  the  funds  as  the  property  of  William  or  of  Robert 
Jardine,  while  as  yet  they  have  no  title  to  insist,  for  they  have 
neither  attached  the  right  of  William,  tbe  surviving  brother,  by 
diligence,  nor  that  of  Robert,   who  is  dead,  by  confirmation  or 
otherwise.** 

The  real  raisers  reclaimed,  but  the  Court  adhered. 

Lord  Ondnury,  Corebouse.— -^e/.  Marshall ;  A.  C.  Howden, 
W.S.,  Agtnt:-^AU.  Buchanan;  A.  &  J.  Paterson,  S.S.C., 
^geiiii— Mr  RoUand,  C/e/ir.— |a.Z7.] 

Mh  December  1834. 
Second  Division. — (J.  Rl)     .«" 

No*.  60.— James  Morris,  Advocator^  v.  Williak  * 
.    MiLLpRf  Bespondent,' 

River,  Obstruction  of— Interdict — CircumMancei  in  which  a 
poritf  having  tbtained  the  content  of  hit  neighbouring  prof/rie- 
tor  iq  ertend  a  proposed  building  a  certain  distance  into  (Ae  bed 
of  a  river  which  divided  their  propertieti  and  the  bv  tiding  having 
been  made  to  prtffect  beyond  the  ttipulated  limit — Interdict  grant' 
ed  against  the  Jnrlher  progrets.  Ihereofi  an<t  the  tame  ordered  To 
be  removed,  in  en  Jar  at  it  exceeded  ift  astigtteU  boundary. 

The  properties  of  the  adrocator  and  respondent  are 
•itoatea  apon  opposite  banks  of  tbe-water  of  Kilinar- 
Dock,  which  intersects  thero.  *The  respondent  having 
resolved  to  build  a  house  upon  his',  property,  applied 
for  ^and  obtained  the  advocators  cons^nt,'.on<p]iymehl 
of  £lO,  to  extend  the-  back  wAll  of  the 'proposed  tene- 
ment a  foot  into  the  bed  of  tha river,  bf*yund  «  particu- 
lar limit,  to  which  the  advocator  had  agreed  that  the 
xesp'ondent's  predecessor  might  have  the  liberty  of 
building.     The  only  written  evidence  of  this*  agree- 


ment, was  a  letter  from  the  advocator  to  the  reapoD^ 
dent's  agent,  acknowledging  the  receipt  of  the  money* 
and  stating — *'  The  first  time  1  see  yon,  we  shall 
grant  him  a  sufficient  letter,  authorising  him  (as  far 
as  I  am  concerned)  to  build  in  a  line  with  the  session* 
house^  or  rather  in  a  line  a  foot  beyond  that  trace4 
oflp  on  the  plan  to  Mr  Wyllie.*'  The  respondent 
however  alleged,  that  no  plan  was  exhibited  when  the 
bargain  was  made.  The  respondent  having  com- 
menced building,  it  was  discovered  that  the  line  of 
his  operations  was  such  as  to  make  the  southern  ex- 
tremity of  the  wall  of  his  tenement  project  into  the 
channel  of  the  river  two  feet  farther  than  the  advoca- 
tor's permission  allowed :  whereupon  the  latter  pre- 
sented an  application  to  the  Sheriflp  of  Ayrshire»  for 
an  interdict  against  the  respondent  proceeding  farther 
with  the  building,  and  to  have  him  ordained  to  re* 
move  the  same,  in  so  far  as  it  went  beyond  the  bonn- 
dary  consented  to,  on  the  ground  that  the  said  pro- 
jection, if  allowed  to  continue,  would  obstruct  the 
course  of  the  stream,  and  thereby  throw  the  water  with 
an  injurious  effect  against  the  advocator's  property  oo 
the  opposite  side.  The  Sheriff-substitute,  on  2lst  Ja- 
nuary 1834,  and  afterwards  the  Sheriff,  assoilsied  the 
respondent.  In  an  advocation  at  the  instance  of  the 
advocator,  the  Lord  Ordinary  (Medwyn)  pronounced 
the'  following  interlocutor,  which  sufficiently  explains 
the  circumstances  of  the  case  : 

*'  The  Lord  Ordinary  having  beard  parties*  procorators  od 
the  closed  record,  and  wbole  process*  Advocates  the  cause :  Finds 
it  stated  by  the  advocator,  that  soon  after  the  respondent  ac- 
quired bis  property  by  purchase  from  Mr  Wyllie,  be  called  on 
the  advocator  to  know  if  he  might  have  the  same  liberty,  as  to 
building,  that  Mr  Wyllie  had  got :  Finds  no  denial  of  this  state- 
ment by  the  respondent,  although  he  says  he  did  not  know  the 
precise  terms  of  that  agreement,  and  did  not  see  the  plan  at  or 
previous  to  his  communing  with  the  advocator :  Finds  that  the 
agreement  with  Mr  Wyllie  is  not  disputed,  that  be  obtained 
permission  to  build  the  back  wall  of  the  tenement  in  question  on 
a  line  running  from  one  foot  within  the  session-house  comer* 
until  it  struck  the  old  wall  of  Mr  Sandilands'  coopera^;  and  the 
respondent  led  the  advocator  to  believe,  by  referring  to  this 
agreement,  that  he  had  made  himself  perfectly  acquainted  with 
its  terms :  Therefore,  when  the  parties  agreed,  for  the  considera> 
tion  of  j£  10,  that  the  respondent  should  be  allowed  to  extend  his 
building  one  foot  farther  into  the  river,  so  as  to  come  vp  to  the 
comer  of  the  sesaion.houae,  it  plainly  ijnplied  that  this  eaten- 
sion  was  to  be  one  foot  the. whole  wjiy;  and  tl^at  he  was  to  erect 
his  building  at  the  same  angle  as  Mr  Wyllie:  Finds  that  the 
letter  of  the  IBch  of  February  ]fi3}  showed  the  advocator^i  an* 
derstanding  of  the  agreement ;  and,  if  tlie  sespondent  was  thsll 
ignorant  of  the  line  assigned  to  Mr  Wyllie  for  bis  baldiae.  he 
was'  bound  to  have  inquired  at  ^he  advocator,  more^speeialnr  as' 
this  was  the  first*  time  that  tbe  agreement  had  been  reduced  to 
writing  :  On  the^e  grounds,  alters  the*  interlocutors .  submitted 
to  review,  grants  the  iViterdict  as  craved  in  the  original  petition, 
ordains  the  respbodent  iq  remove  tbiB  wall  therein  referrad  to, 
ip  BO  far  as  already  built  beyond  tbe  limiu  to  %lhicb  it  has  been 
found  by  this  interlocotor  that  tbe  advocator  coDset led  the  .re- 
spondent should  build,  and  deeems:  Finds  the  advocator  en- 
titled to  the  expenses  incurred  by  bim  in  this  Court,**  he 

The  respondent  reclaimed : 

'  The  Lord  Jutiiee^Cterk, — I  think  tbis^  qn<»tibn  nmst  be  de- 
cided  without  entering  into  tbe  consideration  oF  tbe  interests  of 
the  parties.  I  look  merely  to«what  is  the  nature  of  tBis  agree* 
ment.  The  letter  from  tbe  advocator  demonstrates  the  views 
of  tbe  parties  in  reference  t<}*tbe  plan  produced  before  the 
SberifT,  and  I  cannot  listen  to  what  is  now  said  by  tbe  respon- 
dent, that  be  never  saw  this  plan.     Looking  to  that  letter,  and 
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tbe  agreement  of  the  parties,  I  think  the  Lord  Ordinary  has  put 
the  proper  cofistruction  upon  tbe  agreement. 

Lord  Gleniee  concurred. 

Lord  Meadowbank,^!  Bgree,  I  cannot  take  into  considera- 
tion whether  this  party  has  proceeded  with  the  building;  for  if 
he  has,  he  has  done  so  with  his  eyes  open.  It  might  huve  been 
.a  different  question,  if  the  application  had  not  been  made  im* 
mediately  to  the  Sheriff,  but  it  was  made  lewpettiv^,  and  yet  this 
party  went  on  building. 

Lord  Medwjfn I  adhere  to  the  opinion  formerly  expressed 

by  me. 

The  Coart  then  adhered,  with  additional  expenses, 
modified  of  consent  to  eight  guineas. 

Lord  Ordinarily  Medwyn. — Act,  Dean  of  Faculty  (  Hope)  and 
Neaves;  John  Murdoch,  S.S.C,  Akent — Alt.  Keayand  Shaw; 
John  Robertson,  W.S.,  Agent Mr  Rolland,  aerk,'^\J.R*^ 


5lh  December  1834. 


FiBST  Division.— (G.D.) 

No.  61. — Sir  Richard  Carr  Glyn  and  Company, 
Pursuerif  v.  Johnston  and  Company  Defenders. 

Bill  of  Exchange — Proof — A  qtiettion  as  to  the  mode  of  proof  of 
Ute  alieged  nott'Onerofitj/  of  the  indorsation  of  a  bill  of  exchange, 
payable  in  England,  having  been  found  to  be  regvlated  btf  the 
law  of  England,  which  admit t  parole  teHimony — Circutnitaticet 
in  which  held  not  proved,  thcU  the  iwlonatiun*  were  made  with- 
out  value,  and  therefore,  thcU  the  accent ert  were  liable  for  the 
tontentt  of  the  bUL 

The  pursuers,  bankers  in  London,  brought  an  ac- 
tion against  the  defenders,  residing  in  Edinburgh,  for 
the  contents  of  two  bilU  of  £560  and  £380,  the  de- 
fence against  which  was,  that  the  defenders  had  ac- 
cepted the  bills  for  the  accommodation  of  Cork  and 
Company  of  London,  the  drawers,  who  had  indorsed 
the  same,  without  value,  to  Kendal  and  Company  of 
London,  who  had  left  the  same  at  the  pursuers'  bank- 
ing-house to  be  discounted,  but  that  the  pursuers,  who 
declined  to  discount  the  bills,  had  retained  them  with- 
out authority,  in  security  of  the  general  balance  due 
on  Kendal  and  Company  s  account.  The  Court,  after 
a  hearing  in  presence,  found,  that  as  the  bills  were 
payable  in  London,  the  allegations  of  the  defenders 
might  be  proved  by  parole  testimony,  if,  by  the  law 
of  Gogland,  such  evidence  would  be  admissible  in  a 
similar  case  in  England.  Tbe  pursuers  being  satisfied 
that  by  the  law  of  England  parole  testimony  was  ad- 
missible, allowed  a  commission  to  be  granted  and  a 
proof.  t6  be  taken,  on  ad?ising  which  the  Lord  Or- 
dinary found,  that  the  defenders  had  failed  to  establish 
that  the  bills  were  left  with  the  pursuers  exclusively 
for  discount,  and  not  in  security  of  the  general  balance 
due  on  Kendal  and  Company's  account,  and  therefore 
repelled  the  defences,  and  decerned  in  terms  of  the 
libel,  with  expenses,  excepting  that  part  of  tbe  ex- 
penses which  related  to  the  discussion  as  to  the  appli- 
cability of  the  law  of  England.  Tbe  defenders  re- 
claimed, but  the  Coiu-t  adhered. 

Lord  Ordinary,  Futlerton.^-^cl.  Lord  Advocate  (Murray) 
and  Deaa;  Peter  Campbell.  S.S.C<,  Agent. — Alt.  Keay  and 
Ivory;  Alexander  Dallas,  W.S.,  Agenl.-^^U  Bell,  Cleik, — 
[G.D.y 


blh  December  18S4. 

First  Division. — (G.  D.) 

No.  62. — Campbell  M'Intosh,  Advocatory  ©.  Wil- 
liam ArPHERSON,  Resporuient. 

Jurindiction — Advocation,  Competency  of— License — Statute, 
9  Geo.  IV.  e.  58 — Held  incompetent,  under  9  Geo.  IV.  c, 
58,  to  advocate  a  Judgment  of  the  Sheriff",  awarding  the  statutory 
penalty  of  £'20  against  a  town  clerk,  arid  ordcrtng  the  iicente 
which  he  had  withtield  to  be  delivered. 

The  Act,  9  Geo.  IV.  c.  58|  contains  tbe  following 
clauses : 

"  Sect.  XIV.— And  be  it  further  enacted,  That  if  any  Jus- 
tice  of  the  Peace,  or  proprietor  or  occupier  of  any  house  in  re- 
spect whereof  any  such  certificate  shall  be  applied  for,  shall  he 
di«satibiied  with  any  proceeding  of  any  Justices  or  Magistrates 
assembled  for  granting  certificates  as  aforesaid,  whether  in  grant- 
ing or  refusing,  or  otherwise  disposing  of  any  such  application, 
it  shall  be  lawful  to  such  Justices  of  the  Peace,  proprietor  or 
occupier,  to  appeal  therefrom  to  the  next  Quarter-sessions  of 
tbe  Peace  for  the  county  :  Provided  always,  That  such  appeal 
shttll  be  lodged  with  the  Clerk  of  the  Peace  within  ten  days 
after  such  proceeding ;  and  provided  such  appellant,  being  a  pro- 
prietor or  occupier  as  aforesaid,  shall  find  caution  to  abide  such 
appeal  and  the  expenses  thereof,  and  shall  give  intimation  of 
such  appeal  to  the  opposite  party,  and  to  the  Justices  of  whose 
proceedings  he  complains.** 

**  Sect.  XIL — And  be  it  further  enacted.  That  the  names  and 
desigfiations  of  all  persons  who  make  applicHtions  for  such 
certificates  shall  be  entered  in  a  book  or  register,  to  be  kept  by 
the  clerk  of  such  Justices  or  Magistrates  respectively,  where- 
in the  names  and  designations  of  new  applicants  shall  be  en- 
tered separately,  which  book  or  register  shall  contain  columns 
for  the  designutions  of  such  applicants,  for  the  names  of  the 
persons  who  recommend  them,  for  the  house  and  place  for 
which  such  certificate  is  applied,  for  the  manner  in  which 
tbe  application  is  disposed  of,  and  for  noting  a  memorandum  of 
convictions  under  this  Act  against  such  persons  respectively, 
and  the  dates  thereof;  and  the  cases  of  new  applicants  shall  not 
be  considered  until  all  the  other  cases  shall  have  been  disposed 
of;  and  that  at  the  end  of  tbe  meeting  fur  each  day,  a  deliver- 
ance shall  be  written  in  such  book  or  register,  specifying  whe- 
ther such  applications  respectively  w*ere  granted  or  refused,  or 
continued  for  farther  inquiry,  or  how  otherwise  disposed  of; 
and  such  deliverance  shall  be  then  and  there  signed  by  the  major 
part  of  such  Justices  or  Magistrates  so  assembled,  or  by  tbe 
preses  of  the  meeting,  according  to  the  furm  contained  in  the 
schedule  annexed  to  this  Act,  therein  designated  by  the  letter 
A. ;  and  it  shall  not  be  lawful  for  the  Justices  or  Magistrates 
at  any  adjourned  meeting  to  alter  any  thing  which  was  done  at 
any  previous  meeting  in  granting  or  refusing  such  pertificates ; 
and  the  clerk  of  such  Justices  or  Magistrates  shall  make  out  a 
certificate  in  the  form  contained  in  the  schedule  annexed  to  this 
Act,  designated  by  the  letter  B.,  specifying  the  date  from  which 
such  certificate  shall  be  current.*' 

•*  Sect.  XVI.— And  be  it  further  enacted,  That  if  any  Clerk 
of  the  Peace  or  Town- Clerk  respectively  shall  knowingly  mod 
wilfully  issue  or  deliver  any  such  certificate  as  aforesaid,  con- 
trary to  the  deliverance  in  such  book  or  register,  or  to  any  per- 
son not  duly  authorised  to  receive  the  same  by  the  Justices  or 
Magistrates  assembled  at  such  general  or  district  meeting,  or  if 
any  such  clerk  shall  knowingly  and  wilfully  insert  any  untrue 
date  in  any  such  certificate,  or  shall  refuse  to  deliver  such  cer- 
tificate to  any  person  duly  authorised  as  aforesaid  to  receive  the 
same,  every  such  clerk  shafl,  for  every  such  offence,  forfeit  the 
sum  of  jC20,  to  be  recovered  by  any  person  who  will  prosecuto 
for  the 'same,  before  tbe  Sheriff  of  the  county,  during  the  period 
of  one  year  for  which  such  certificate  appears  to  have  beeb 
granted,  or  ought  to  have  been  granted,  or  within  six  mouths 
after  (he  expiry  of  the  said  period.*' 

"  Sect.  XXVI.— And  be  it  further  enacted.  That  no  pro- 
cess of  review  by  any  Superior  Court  of  the  judgments  to  be 
pronounced   undvr  this    Act  by  such  Justices  of  tbe   Peace, 
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Qaarter-cemiont,  or  SberifTs,  shall  be  competent,  eitBer  by  ad* 
vocBtton,  stupenston,  reduction,  or  otberwise.** 

The  respondent,  who  had  been  for  a  namher  of 
years  a  licensed  spirit  dealer  in  the  bargh  of  Inver- 
ness, being  about  to  remove  from  the  house  occupied 
by  him  to  another  house  within  the  bargh,  applied  to 
the  Magistrates,  in  terms  of  the  above  Act,  for  a  con- 
tinuance and  renewal  of  his  certificate  of  license,  which 
the  Magistrates,  at  an  adjourned  meeting,  held  by 
them  on  Sd  May  1834,  refused.  Against  thisdeliver* 
ance  the  respondent  appealed  to  the  next  Quarter- 
sessions  of  Peace  for  the  county,  and  found  caution 
as  directed  by  the  Act.  The  Quarter-sessions,  on 
10th  May  1834, 

"  Having  considered  the  appeal  of  William  M'Pbenon.  and 
evidence  adduced,  and  having  1 » ird  bis  agent  in  support  thereof, 
and  Provost  Mackenzie  and  Baillie  Shepherd  in  answer,  they 
austain  the  appeal,  recal  the  deciRion  complained  of,  find  the 
appellant  entitled  to  the  renewal  of  his  certificate  claimed  by 
him,  and  they  direct  the  town-clerk  to  issue  such  certificate  to 
bim  in  the  usual  form,  in  terms  of  law,  and  decern.** 

The  respondent  then  applied  to  the  advocator  to 
give  out  a  certificate  to  the  respondent,  which  was 
refused,  on  the  ground  that  the  eight  days  within 
which  the  advocator  was  ordered,  by  the  17th  section 
of  the  Act,  to  make  out  from  his  register,  and  trans- 
mit to  the  collector  of  Excise,  a  list  of  persons  who 
had  obtained  certificates,  had  expired ;  and  that  the 
Justices  had  no  power  to  review  the*  deliverances  of 
the  Magistrates  as  to  licenses  within  burgh.  On  21st 
May  1834,  the  respondent  caused  the  extract-decreet 
of  the  Quarter-sessions  to  be  again  intimated  and 
read  to  the  advocator,  and  a  protest  to  be  taken,  that 
he  should  be  liable  in  damages  and  expenses  to  the 
respondent,  if  the  certificate  was  still  withheld.  There- 
after, the  respondent  presented  a  petition  t4»  the  She- 
riff of  Inverness-shire,  narrating  the  above  proceedings 
and  the  terms  of  the  Act  of  Parliament,  and  praying 
that  the  Sheriff  would  decern  and  ordain  the  advoca- 
tor to  deliver  to  the  respondent  the  foresaid  certificate 
of  license,  and  to  find  the  advocator  liable  in  the 
penalty  of  £20,  imposed  by  the  16th  section  of  the 
Act,  fu€  wilful  contravention  thereof. 

After  a  record  had  been  closed,  the  Sheriff-substi- 
tute pronounced  the  following  interlocutor : 

**  24th  July  1834 The  Sheriff  substitute  having  considered 

this  process,  repels  the  objection  to  the  competency  of  this  ac- 
tion. Finds  that  the  defender,  in  his  offirial  capacity,  is  bound, 
by  the  final  judgment  of  the  Quarter-sessions,  to  issue,  iu  the 
petitioner's  favour,  the  certificate  thereby  directed  to  be  granted 
to  bim,  in  the  same  manner  as  he  would  have  been  bound  to  do 
if  he  had  been  so  authorised  by  the  Magistrates  of  Inverness ; 
and  therefore  orduins  the  defender  forthwith  to  issue  and  de- 
liver the  said  certificate  to  the  pursuer  in  the  usual  form  and 
manner,  and  for  the  purpose  mentioned  in  the  petition ;  and  de- 
cerns accordingly :  Finds  that  the  defender,  by  knowingly  and 
wilfully  refusing  to  grant  the  said  certificate  when  rer|uired  by 
the  petitioner,  has  incurred  the  Statutory  penalty  of  ^2i)  Ster- 
ling ;  and  decenis  against  him,  at  the  complainer's  instance,  for 
payment  thereof:  Finds  the  defender  liable  in  the  expenses  of 
process,**  &c. 

An  advocation  having  been  presented,  the  Lord 
Ordinary  (Balgray),  on  4th  August  18:i4,  "  passes 
this  bill  in  terms  of  the  Judicature  Act."  On  advis- 
ing a  note  for  the  respondent.  Lord  Balgray,  ou  lilh 
August  1834,  pronounced  this  interlocutor: 


"  The  Lord  Ordinary  having  considered  this  note,  particu- 
larly the  productions,  in  respect  that  the  bill  of  advocation  was 
passed  in  the  ubual  way,  and  in  common  form,  and  the  Act  of 
9th  Geo.  IV.,  cap.  58,  not  brought  under  consideration,  and  In 
respect  the  Lord  Ordinary  has  no  power  to  recal  his  former 
interlocutor,  allows  the  complainer  to  carry  the  case  before  the 
Court,  and  prohibits  the  ezpeding  of  the  letters  till  the  first 
box-day,  and  if  a  reclaiming  note  is  then  given  in,  till  tbe  same 
shall  be  disposed  of  in  common  form.** 

The  advocator  reclaimed,  and  pleaded — Tliat  the 
petition  to,  and  judgment  of  the  Sheriff,  were  not  in 
terms  of  the  Statute,  in  respect  the  petition  prayed, 
and  the  judgment  found,  not  merely  that  the  advoca- 
tor was  liable  in  the  penalty  of  £20,  hut  also  that  the 
advocator  was  bound  to  deliver  up  the  certificate,-^ 
which  last  order  the  Sheriff  had  no  power  under  tbe 
Act  to  grant, — and  therefore  it  was  contended  that 
the  advocation  was  competent* 

The  Court,  after  considerable  discussion,  were  ef 
opinion,  that  the  power  to  ordain  the  advocator  to 
deliver  the  certificate,  was  implied  in  the  power  to 
award  the  penalty — the  refusal  to  deliver  being  tbe 
only  ground  for  awarding  the  penalty, — and  the  ques- 
tion l>ere  not  being  witb  a  common  informer,  but 
With  the  party  aggrieved,  that  the  judgment  of  the 
Sheriff  was  thus  competently  pronounced  under  the 
Statute ;  and  being  so,  that  all  review  was  excluded 
by  section  26 :  They  therefore  altered  the  interlocu- 
tor complained  of,  and  remitted  to  refuse  the  bill  as 
incompetent,  with  expenses. 

Lard  Ordinary,  Balgray. — Act,  Skene  and  Ivory ;  Williani 
Markenzie,  W.S.,  AgenL^-AU,  Dean  of  Faculty  (Rope)'; 
George  Gumming,  W.S.,  Af^enL'^'Mr  RuIIand,  Clmi. — [G.Z^^  j 


5ih  December  18^i4. 
SscoNO  Division.^  J.  R. ) 

No. 63. — William  Murray,  Pur^uer^  v.  Rev.  Jambs 
Donaldson  and  Rkv.  William  Berky  Shaw,  Z)«- 

Jenderu 

Jurisdiction — Presbytery —Schoolmaster  — Test — Libel,  Ser- 
vice of— Proof— /.  Competent  for  a  Presbytery,  in  pirtue  ff 
their  eccteiicAlical  powers,  to  depose  a  parish  schoolmaster  for 
hi*  refusing  to  sign  the  Jormuln,  and  jor  not  being  a  member 
of  the  Established  Church, — //.  The  right  of  the  Presbytery 
to  depose  /or  such  an  offence  not  taken  away  by  43  Geo,  III, 
e.  54,  see.  21,  as  Untiling  their  Jurisdiction  in  that  respect  to 
the  special  ease*  therein  mentioned, —  J II,  Not  necessary  fsr 
the  Presbytery,  in  trying  such  an  o fence,  to  ftroceeti  against 
the  forty  complained  upon  by  service  of  a  libeL—IV.  The 
declaration  of  the  /tarty,  achiowled^ing  the  grounds  of  the  com" 
plttint,  although  unsi}tned  by  him,  but  recorded  in  the  minutet 
of  Presbytery,  held  sufficient  evidence  of  the  fads  to  svppori 
the  sentence  of  deprivation. 

The  parish  of  Canobie,  in  Dumfriesshire,  has  one 
principal  and  four  auxiliary  parochial  schools,  situated 
at  different  places.  In  1811,  the  pursuer  was  appoint- 
ed auxiliary  parish  schoolmaster  at  Tail,  which  is  one 
of  those  districts,  and  his  election  was  confirmed  by 
the  Presbytery  of  Langholm,  on  the  5th  November 
of  that  year.  Since  that  time,  until  June  1833,  the 
pursuer  continued  to  teach  the  school  at  Tail,  and  to 
draw  the  emoluments  thereof.  On  5th  March  1839, 
the  defender,  Mr  Donalda»on,  minister  of  Canobie, 
presented  a  petition  and  complaint  to  the  Prei^hytery 
of  Langholm  against  the  pursuer,  on  tlie  ground,  itiitr 
alia,  that  he  was  disqualified  for  teaching  the  said 
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school,  in  respect  he  had  not  signed  the  formula,  nor 
taken  the  oaths  to  Government,  and  was  not  a  member 
of  the  Established  Chnrch;  and  therefore  praying  the 
Presbytery  to  consider  and  dispose  of  the  case.  A 
copy  of  this  application  haring,  in  terms  of  the  deli- 
verance of  the  rresbytery  thereon,  been  served  apon 
the  pursuer,  he,  in  obedience  to  the  order  therein  con- 
tained, attended  a  meeting  of  Presbytery  on  the  I9th 
March,  when,  as  the  minutes  bear,  the  pursuer 

**  having  been  called  in,  and  having  compeared,  and  heard  the 
complaint  against  him  read  over,  declares  that  he  did  appear 
before  the  Presbytery  of  Langholm,  and  was  examined  by  them 
twentv-two  years  ago,  but  that  he  was  not  required  to  sign  the 
formula,  or  take  the  oaths  to  Government,  and  that  he  was  then, 
and  he  still  is,  a  member  of  the  Secession  Church.  Being  far- 
ther interrogated,  Whether  he  be  willing  to  take  the  oaths  to 
Government?  Declares  be  is  ready  to  do  so,  but  positively  refuses 
to  subscribe  the  formula  of  the  Established  Church.  The  above 
declaration  having  been  read  over  to  him,  he  admits  that  it  is 
correct ;  but,  on  being  requested  to  affix  his  signature  to  it,  re- 
fuses to  do  so.'*  The  Presbytery  thereupon  "  find  that  there  are 
good  and  sufficient  grounds,  in  conformity  with  the  laws  and 
practice  of  the  church,  to  deprive  him  of  the  office  of  school- 
master at  Tail  ;** 

and  the  pursuer  was  deposed,  and  (he  situation  declared 
vacant  accordingly.  The  pursuer,  however,  having 
continued  to  retain  possession  of  the  schoolhouse,  a  pe- 
tition was,  on  the  20th  June  1833,  presented  by  Mr 
Donaldson  to  the  Sheriff  of  Dumfriesshire,  for  a  war- 

'  rant  to  eject  him  therefrom,  in  terms  of  the  21  st  section 
of  the  Act,  43  Geo.  III.  c.  54.  The  Sheriff,  on  21st 
Jane,  granted  warrant  of  ejectment,  which  was  car- 
ried into  doe  execution  on  the  29th  of  the  same  month. 
The  pursuer  now  brought  the  present  action  of  redac- 
tion of  the  sentence  of  the  Presbytery,  and  subse- 
quent decree  of  ejectment,  and  of  the  grounds  aod 
warrants  on  ^hich  these  proceeded.  The  summons 
was  directed  against  Mr   Donaldson,  as  minister  of 

'Canobie,  and  Mr  Shaw,  as  moderator  of  the  Presby- 
tery; and,  besides  the  reductive  conciusions,it  conclud- 
ed also  for  damages  against  the  former  defender,  on 
aeconnt  of  the  alleged  illegality  of  the  aet  of  eject- 
ment. 

The  pursuer's  pleas,  in  support  of  the  action,  will 
be  suflBciently  understood  from  the  note  to  the  Lord 
Ordinary's  interlocutor.  The  defenders'  pleas  against 
the  action,  were  t  That  the  school  at  Tail  was  in  all 
respeets  a  parish  school,  under  the  superintendence  of 
the  minister  of  the  parish,  and  Presbytery  of  the 

•  bounds:  That. the  proceedinj^s  4X>mplained  bf^  besides 
being  regular' and  form)il  in  themselves^  were  con* 
sis^ent  with  law  in'  every  partiqular ;  and  .'that  the 
conclusion  for  damage^  was  irrelevant  as  laid. 

ThQ  Lord  Ordinary  (Jeffrey),  on  11th  July  1834, 

.assoilaied  the  defenders,  adding  the  following  note : 

**  The  Lord  Ordtnnr)^  thinks  there  are  difficulties  in  this  case, 
and  has  such  an  imprecsionof  its  importance  as,a  precedent, 
that  he  was  inclined  to  report  it  to  the  Court,  upon  cases,  with- 
out a  judgment.  Both  parties,  however,  are  in  a  situation 
which  made  him  anxious  to  avoid  any  unnecessary  expense  and  de- 
lav  ;  and  as  the  facts  are  fully  stated 'in  the  record,  and  the  poinis 
.ot  law  ktise  chiefly  on  a  reference  to  a  few  .earlier  cases  t>f  an 
analogous  nature,  he  has  t)iought  it  better  to  give  a  decision 
on  the  merits,  with  such  explanation  of  his  views  as  mav  be 
necesssry.  The  pursuer  objected  to  the  jurisdiction  of  the 
Presbytery  e^nerally,  on  the  ground  that  be  wai  not  a  proper 
•parochial  iCDOoliOBSter,  hut  a.teacher  supported*  by  the  volun- 


tary contribntiona  of  individuals.     The  Lord  Ordinary,  bow- 
ever,  had  no  difficulty  hi  repelling  this  plea,  on   the  grounds 
stated  on  the  record ;  and  the  pursuer,  indeed,  appeared  to  have 
but  little  confidence  in  it,  whan  he  agreed  to  take  the  Lord  Or- 
dinary's judgment  on  the  evidence  in  process,  rather  than  en- 
gage io  any  farther  proof  of  his  allegationa.     On  that  evidence, 
the  Lord  Ordinary  had  no  hesitation  in  repelling  this  objection. 
On  the  merits,  the  pursuer  admitted,  that  there  was  a  sufficient 
complaint  and  citation.     His  objections  were  chiefly,  that  the 
Act  1803  had  superseded  the  original  powers  of  the  Church 
Courts,  in  all  things  touching  the  deposition  of  sehoolmasten, 
and  that  the  proceedtnf^s  in  this  case  were  not  conformable  to 
that  Act,  )«<,  Because  the  charge  against  bin  was  not  one  of 
those  for  which  the  Presbytery  was  entitled  to  give  a  final  sen- 
tence of  deprivation  under  the   Statute.    2el,  Because  he  had 
not  been  served  with  a  libel ;  and,  Bd,  Because  his  alleged  con- 
fession was  not  subscribed  by  him  on  the  record.     It  is  only 
on  the  two  last  grounds  that  the  Lord  Ordinary  thinks  there  is 
any  difficulty.     He  apprehen^^  it  to  be  clear,  that  no  part  of 
the  original  powers  of  the  Cliurch  Courts  over  scboolmasters, 
IB  taken  away  by  the  Act  1803,  except  where  the  exercise  of 
such  powera  ia  incousistent  with  its  special  provisions,  and  its 
general  tendency  is  undoubtedly  rather  to  increase   than  to 
abridge  the  powera  of  the  Presbytery,  Ui,  By  making  ita  judg* 
ments  final ;  and,  2f//y,  By  extending  its  jurisdiction  to  cases  to 
which  its  competency  had  been  previouiily  ^estioned.      He 
thinks  it  equally  dear  that  its  final  jurisdiction,  even  for  pur- 
poses of  deprivation,  cannot  possibly  be  limited  to  the  thrre 
special  cases  mentiened  in  section  21st  of   the   Act   I80S, 
via.,  neglect  of  official  duty, — immorality  generally, — and  cruel 
or  improper  treatment  of  (he  scholars.     Those  the  Lord   Or- 
dinary conceives  are  specified  in  the  Statute,  merely  because, 
not  hieing  offences  (or  disqualifications)  of  a  proper  ecclesiastical 
nature,  it  bad  been  dtapoted  whether  they  fell  at  common  law 
under  the  cognisance  of  an  ecclesiastical  tribwiaL     But  it  never 
could  be  doubted  that  a  regular  parish  schoolmaster  was  bound 
to  be  in  communion  with  the  Entablished  Church,  and  that  the 
Presbytery  of  the  bounds  bad  power  to  enforce  this  qualifica. 
tion;  while  the  doctrine  of  the  pursuer  seemed  to  lend  to  this 
absurdity,  either  that  such  a  schoolmaster  might  cootinoe  ia 
office  (since  the  Act  1803X  though  he  openly  celebrated  mau 
in  his  schoolroom  every  Sunday,  or  that  the  sentence  «>f  the  Pres- 
bytery depriving  him,  on  proof  of  such  an  offence,  was  still  liable 
to  appeal  to  the  Synod  and  General   Assembly,  though  this  is 
not  the  remedy  to  which  the  pursuer  has  thought  fit  to  resort,— 
on  these  grounds,  the  Lord  Ordinary  has  no  doubt,  that  the 
judgment  of  the  Presbjrtery  is  unassailable.     The  ease  is  different 
as  to  the  want  of  a  libel,  and  also  aa  to  the  confesaton  or  ad« 
mission  of  the  party  not  being  authenticated  by  hia  subscription 
on  the  record.     Effect  was  given  apparently  to  both  these  ol^ 
jections  in  the  case  of  Ro«s,  and  the  attempt  of  the  defenders 
to  distinguish  this  from  Ross^  case,  as  to  the  last  particular,  on 
the  ground  that  the  record  here  bears,  that  the  pursuer  was  re- 
quired to  subscribe  his  declaration,  and  refused^  while  no  such 
requisition  appears  in  Ross's  case,  seems  to  the  Lord  .Ordinary 
to  detract  but  little  from  the  weight  of  the  precedent,  as  such 
refusal  might  even  be  construed  into  a  virtual  retractation  of 
the  verbal  confession  previously  made.     But  the  view  upon 
wbich-he  got  over  bojtb  ohjectipns  is  this : — He  has  no  doubt 
(as  alreadjr  stated)  that  all  parish  schoolmasters '.must  be  in 
,  communion  with  the  Established  Church,  and  are,  consequenlly, 
at  all  times  liable  to  have  their  adherence  to  that  Church  tested, 
by  having  thtf/urmu/a- appointed  by  the  Act  of  Assembly  1694, 
and. recognised  in  the  Act  1803,  as  well  as  many  earlier  Acts, 
presented  to  Oiem  for  signature.     Now,  the  record  in  this  case 
bears^  that  the  pursuer  positively  refused  to  sign  that  formula, 
and  the  Lord  Ordinary  holds,  that  the  sentence  of  depoaitioo 
must  be  considered  as  proceeding  on  that  refusaL     He  coocerves, 
tOQr  that  this  was  a  valid  ground  of  deposition,  and.tbat,  if  it 
was  the  ground,  there  was  no  occasion  either  for  a  libel,  or.  any 
signature  to  a  supposed  cunfession.     ]«/,  There  was  no-occasion 
for  a  libel,  for  the  charge  was  not  of  any  anterior  or  extrinsic 
act,  but  of  non«comptiaiice  with  a  lawful  requisition  made  by 
the'Presbytery  in  its  own  presence,— the  wilful  wUhheUing  or 
obstruction,  as  it  were,  of  an  ac/Hx  UgUimust  whtehit  was  at  »U 
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times  entitled  to  require,  and  wbicb,  in  it9  own  Datnre,  admitted 
neither  of  previous  charge  or  subsequent  probation.  2d,^  In  the 
same  way,  and  for  the  same  reasons,  there  was  no  occasion  for 
the  party  subscribing  his  declaration.  According  to  the  tiord 
Ordinary's  view  of  toe  matter,  the  sentence  did  not  proceed,  or 
•t  least  did  not  depend  for  its  validity  on  bis  admission,  that  be 
was  a  member  of  the  Seoeraion  Church,  but  on  the  faet  of  his 
bavii^  refused  ccram  Judice  to  exhibit  the  only  test  which  the 
law  admits  of  his  adherence  tb  the  Church  of  the  Establishment, 
ris.,  by  signing  the /ormbfo  when  required  by  the  Presbytery, 
to  whose  superintendeDce  he  was  undeniably  subject ;  and  who, 
by  an  Act  of  Assemblyi  so  late  as  1800,  are  not  onlv  empower^ 
ed,  but  required  to  exact  such  signature  from  all  schoolmasters 
within  their  bounds.  In  the  case  of  Ross,  the  fact  charged  was 
an  antecedent  and  extraneous  fact,  relating  to  the  fraudulent  ex- 
hibition of  false  eertificates  of  attendance  at  the  University,  and 
liright,  therefore,  justly  be  held  to  form  the  fit  subject  of  a  regular 
libel ;  and,  if  established  by  confession,  to  make  it  necessary 
that  the  confession  should  be  authenticated  on  the  record  by 
the  signature  of  the  party  accused.  But  the  refusal  to  subscribe 
the  Jormula  was  an  occurrence,  or  res  geiia  intra  mania  of  the 
Presbytery  itself,  and  of  which  the  only  legitimate  and  conclusive 
evidence  was  the  record,  in  which  the  whole  proceedings  of  the 
meeting  were  authentically  entered.  The  truth  of  this  record 
could  only  be  impeached  by  a  reduction •improbation,  which  is 
9101  the  form  of  the  present  action ;  and  the  sumnwns,  in  point 
•of  fact«  does  not  allege  that,  in  this  particular,  the  record  was  at 
▼ariance  with  the  truth.  The  Lord  Ordinary  thinks,  therefore, 
that  both  these  objections  are  excluded,  and  that  though  more 
preeiston  m%ht  have  been  desirable  in  the  whole  course  of  the 
procedure^  there  is  tnily  no  ground  for  holding,  either  that  the 
Presbytery  bare  transgressed  the  forms  required  by  the  Statute, 
or  so  exceeded  the  jurisdiction  it  confers,  as  to  subject  their 
judgment  in  any  respect  to  a  review  from  which  it  is  otherwise, 
and  for  the  best  reasons,  exempted.*' 

'  Tlie  parsuer  reditlmed : 

The  Lord  Juttke''Clerk.'^On  all  the  preliminary  points,  in 
reference  to  the  clause  in  the  Act  of  Parliament  as  to  ejectmenti 
I  entertsBO  not  a  doubt  of  the  propriety  of  the  interlocutor  of 
the  Ijord  Ordinary.  '  Then  as  to  the  proceedings  in  the  Pres- 
bytery, it  is  perfectly  clear  that  there  was  proof  that  this  pur- 
suer positively  refused  to  sign  the  formula.  And  both  in  the 
Outer-House  and  here,  be  has  been  asked  whether  he  is  willing 
to  sign  it,  but  a  profound  silence  is  observed  by  bim.  It  is 
therefore  clear  that  this  Presbytery  had  a  right  to  depose  him* 
Then,  the  onlv  other  question  is,  was  this  act  of  ejectment  a 
legal  one?  The  Presbytery  gave  him  three  calendar  months 
to  remove,  but,  notwithsthnding,  he  continued  obstinate.  Now 
the  question  comes  to  be,  was  the  application  to  the  Sheriff, 
refierring  to  the  Statute,  43  Qeo.  III.  c.  54,  competent  ?  I  am 
deafly  of  opinion,  that  at  common  law  that  was  a  competent 
proceeding;  and,  farther,  that  before  this  party  can  come  to 
your  Lordships  (br  redress,  he'must  be  in  a  situation 'to  show  a 
title  quaHfying  bim  for  the  oifice  which  he  claims.  ' 

I»ord  Glentee*'*'!  am  entirely  of  that  Opinion.  « 

Lcrd  Mea«iowbank>^lt  is  impossible  to  find  in  term's  of  the. 
summons,  whieh  concludes,  first,  for  reduction  of  the  proceed- 
ings complained  of,  and,  secondly,  to  hate  i^  found  and  declared 
that  the  pursuer  is  entitled  to  refume  the  office  of  schoolmaster, 
when  all  of  us  lire  satisfied  that  h^  cannot  -hold  the  sihiatiM 
until  be  signs  the  formulf. 

Lord  Medwyru^^l  would' go  no  farther  than  tofin'd,  tliat  opOn 
his  signing  the  formula,  the- pursuer  was  entitled  to  resume  his 
situation.  As  to  the  powers  of 'presbyteries  to' remove  the 
parish  schoolmaster,  I  have  no  difficulty  whatever.  Erskine 
does  not  say  that  any  such  power  belongs  to  them,  and  I  was 
not  aware  of  the  fiict  until  I  looked  into  the  proceedings,  and  to 
an  excellent  appeal  case  drawn  by  Lord  Robertson  on  the  sub- 
ject. I  am  now  satisfied  on  that  point,  and  do  not  think  my 
view  of  this  case  difiers  materially  from  that  of  your  Lordships. 
Bj  Statute,  the  pursuer  was  bound  to  vCgn  6otk  the  Confession 
of^  Faith  and  the  Formula:'  Now  be  was  informed  of  what  he 
was  required  to  do,  and  it  is  therefore  impossible  to  bold  that 
tike  Presbytery  was  not  entitled  to  depose  htm  de  piano,     I 
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think,  also,  that  the  ^plication  to  the  Sheriff  for  his  ejectment 
was  competent  at  common  law,  independent  of  the  Statute* 

The  Court  refused  the  note,  with  expenses. 

Pursuer's  Authority^— 43  Geow  III.  c.  54.  §  21. 
Defenders*  Authorities.— 1690,  c.  17;  1706,  c.  6;  43  Geo. 
IILc.  54,  $  19,23. 

Lord  Ordinary f  Jeffrey. — Act.  Solicitor' General  (Skene) and 
Dick;  James  Peddie,  jun.,  W.S.,  Agent — AU,   Dean  of  Fa- 
culty (Hope)  and  Whigbam;  D.  Whigham,  W.S.,  -^^ff^n/.— 
CUrh^y,  A.] 

6/^  December  1834. 
First  Division.— (G.  D.) 
No.  64,— Alexander  Scot,  in  room  of  James  Black^ 
Suspender^  v.  Captain  William  Whyte,  Respon^ 
dent. 

Process- Caption — Agent — Circumslaneet  in  whieh  A.  a  wriier 
to  the  Signet,  who  wat  a  party  to  a  proceUf  having  tent  hi» 
clerk  to  borrow  a  production  in  the  procett,  in  the  character  of 
derk  to  another  writer,  who  had  acted  at  hit  agent,  whieh  pro* 
duetioH  went  omitting,  and  procett-caption  for  recovery  thereof 
being  ittued — Found  the  conduct  of  A,  wat  irregular,  and  he 
having  titled  hitntelfin  a  tuspention  of  a  procett-caption  against 
hit  clerk — Biil  of  suspension  passed. 

Thia  case  i»  noticed  anie^  Vol.  VII.  p.  73,  (Roy  v. 
Whyte).  Mr  Alexander  Scot,  W.S.,  in  terms  of  an 
order  of  Court,  appeared  at  the  bar»  and  after  exoner- 
ating Mr  Roy  of  all  connection  with  the  matter, 
agreed  to  sist  himself  as  the  proper  part^  in  this  sus- 
pension, which  had  been  presented  by  his  clerk,  Mr 
Black,  to  prevent  the  process-eaptioa  beitig  enforced 
against  htm, — whereupon 

Lord  President  said,  there  has  certainly  been  an  irregularity 
here  on  the  part  of  Mr  Scot, — but  it  is  a  venial  one.  As  to 
the  circumstance  of  Mr  Scot  having  lost  the  letter,  and  what 
efl^t  that  may  have  in  an^  question  between  him  and  Captain 
Whyte,  we  can  give  no  opmion.  We  do  not  think  it  necessary 
to  censure  Mr  Scot  farther  than  by  thns  expressing  our  opinion, 
that  he  has  been  guilty  of  an  irregularity.  Mr  Scot  is  answerable 
for  Mr  Black,  and  takes  the  whole  blame  on  himself.  How 
far  that  may  go  I  do  not  know. 

The  Court  found  that  Mr  Scot's  conduct  in  regard 
to  the  borrowing  of  the  process  had  been  irregular— 
sisted  him  as  the  proper  party  in  the  suspension,  and 
remitted  to  pass  the  bill  which  had  been  presented 
by  Mr  Black. 

Lord  Ordinary,  Cockbum.  -^Act,  P.  Robertson ;  Party, 
Agent.^Alt,  Wilson;  William  WalUce,  W.S.,  Agent.— Mr 
Bell,  (T/er*,— [G.Al    . 

Gth  December  i9S4h 

SSODNA  DXVI8I0N^-^(J.  R«) 

No.  65. — Alexander  Sinclair,  Suspender^  W- 
ISABELLiir  MiLL^R^  Charger*. 

Alexander  Sinclaut,  Advocator^  v.  Hbx.i3v  Mac* 

'MiLLANy  Respondent.        ,  . ' 

.Vested  Right — Society,  Friendly— Jurisdiction  —  STtatute— if 
friendly  society,  established  under  the  33cf  Geo.  IIL  c.  54,  Aav- 
t'yi^  remodelled  its  rules  conformably  to  the  existing  Act,  10  Oeo, 
IV,  c.  56,  and  having,  by  the  amended  rules,  reduced  the  an-- 
nuity  to  widows  from  £  10  to  jCi,  and  declared  that  ail  ditputet 
which  might'arise  between  the  Society  and  individual'  members 
and  their repveseniativet,  should  be  referred  to  arbitrtUion-^Held, . 
in  a  question  with  a  widow,  whose  husband' had  died  before  the 
adopti*m  of  the  new  rules,  L  That  she  was  enCHled,  as  a  creditor 
of  the  Society  having  a  vested  right,  to  payment  of  an  annuity 
of  £\0,  in  terms  of  the  original  rules,-^II.  That  the  was  not 
bound  to  submit  her  daim  to  arbitration. 

No.  VI. 
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In  1821,  the  <'  Friendly  Highland  Society  of  Caith- 
nesft  and  Sutherland'*  was  formed  and  enrolled  under 
the  then*  existing  Friendly  Society  Act,  S3  Geo.  III. 
chap.  54.    The  purposes  of  this  Society  were,  to  af- 
ford relief  to  sick  and  decayed  members,  and  to  pro- 
vide an  annuity  to  the  widows  of  deceased  members, 
besides  certain  other  charitable  allowances.    The  funds 
for  these  objects  were  procured  from  the  entry-money 
exigible  from   members  at   their  admission,   and  a 
quarterly  payment  of  five  shillings  from  each  of  the 
members  thereafter.     By'the  original  rules,  the  bene- 
fit of  the  Society  was  receirable  after  seven  years' 
contributions ;— the  annuity  allowed  to  a  widow  wai 
4^10,  payable  quarterly,  and  during  widowhood  ; — the 
rate  of  contribution  was  liable  to  be  raised,  in  the 
event  of  necessity;  and  the  Society  was  authorised 
to  alter  and  amend  its  rules,  and  make  new  rules 
when  deemed  expedient.     The  society's  rules  were 
altered  at  diflPerent  times  to  suit  its  circumstances.  In 
1825,  the  period   of  contribution  which   entitled  a 
member  to  derive  benefit  from  the  funds  was  extend- 
ed from  seven  to  ten  years:  And  in  1832, the  Society 
having  conformed  to  the  existing  Friendly  Society 
Act,  10  Geo.  IV.  chap.  56,  by  the  rules,  as  then 
amended,  the  annuities  to  widows  were  restricted 
from  £10  to  £4,  and  a  clause  was  inserted,  to  the 
effect  that  all  disputes  and  differences  between  the 
Society  and  individual  members  should  be  referred  to 
arbitration.     The  charger's  husband  was  one  of  the 
original  members  of  this  Society,  which  he  entered 
in  March  1821.     His  quarterly  rates  were  regularly 
paid  by  him  until  his  death  in   1826,  and  they  were 
thereafter  continued  to  be  paid  by  bis  widow  till  the 
term  of  ten  years,  as  prescribed  by  the  resolution  of 
the  Society  in  1825,  to  which  the  charger's  husband 
was  a  party,  was  completed.    The  charger  having 
thereupon  become  entitled  to  the  benefit  of  the  Society, 
brought  an  action  against  the  suspender,  as  treasurer 
thereof,  before  the  bheriflP  of  Caithness,  for  payment 
of  certain  quarterly  instalments  of  an  annuity  of  £10, 
to  which  she  concluded  she  was  entitled,  in  terms  of 
the  briginal  rules.     In  defence  against  the  action,  it 
was  maintained,  inter  alia,  that  the  Society  having 
framed  new  rules,  whereby  the  yearly  allowance  to 
^idows  was  reduced  to  £4,  the  charger  was  bound  to 
accept  of  this  diminished  rate.     The  SheriflF-substitute, 
on  6th  December  1831,  in  respect  the  amended  rules 
*^  have  not  received  the  sanction  of  the  Quarter-ses- 
sions," repelled  the  defences,  aqd  Sustained  the  char- 
gi^r's  claim  to  an  annuity  of  £J0,  payable  quarterly, 
*'  during  the  pursuer's  life,  or  till  the  benefit  thereof 
is  legally  forfeited  ot*  withdrawn."     This  judgment 
was  acquiesced  in  until  the  new  rules  were  confirmed ; 
but  the  sdspender   having  ultimately  refused  com- 
pliance  With  the  charger's  right  to  insist  for  her  full 
annuity,  she  gave  him  a  charge  for  the  quarters'  ar- 
rears due,  on  the  decree  in  her  favour.     In  the  mean- 
time, the  respondent,  Mrs  Macmillan  (who  was  an 
annuitant  in  similar  circumstances  with  the  charger), 
had  in  like  manner  brought  an  action  against  the  sus- 
pender for   payment  of  her  annuity,  oh  the  same 
grounds.     Against  that  action,   besides  stating  the 
defence,  above  mentioned,  on  the  merits,  the  suspen- 
der maintained  that  the  process  was  incompetent,  in 


respect  of  the  clause  in  the  new  roles,  made  in  con- 
formity with  the  existing  Statute,  whereby  all  dis- 
putes oetween  the  Society  and  its  members  were  to 
be  referred  to  arbitration.  The  SberifiT-substitote, 
on  ist  July  1834,  pronounced  the  following  interlo- 
cutor, which  was  adhered  to  by  the  Sheriff : 

<*  Finds  that  the  rule  of  the  Society,  ordering  the  settlement  of 
disputes  by  arbitration,  is  not  binding  on  tbe  pursuer,  in  respect 
that,  at  the  date  of  such  rule,  she  was  not  a  member  or  officer 
thereof,  or  contributor  thereto,  and  is  not  tbe  repre:sentative  of 
any  (then  existing)  member,  officer,  or  contributor,  on  which 
persons  alone  new  or  altered  rules  appear  to  be  binding  ;  there- 
fore recals  the  interlocutor  of  18th  March  last,  and  repels  tbe 
preliminary  defence,  and  sustains  jurisdiction,"  &c. 

His  Lordship,  by  the  same  interlocutor,  f(»ond  that 
the  respondent  woulcf  be  entitled  to  her  full  annuity 
of  £10,  unless  she  had  agreed  to  relinquish  the  same, 
or  to  accept  of  a  smaller  rate,  of  which  he  allowed  a 
proof.  Of  this  judgment  the  suspender  brought  a  bill 
of  advocation,  and  he  also  suspended  the  charge  on  the 
Sheriff's  decree  in  tlie  action  at  the  instance  of  the  char* 
ger.  A  first  bill  of  suspension  was  refused  by  Lord 
Jeffrey,  who,  in  a  note,  expressed  his  dissent  from  the 
views  of  the  complainer.  The  suspender  then  presented 
this  second  bill,  in  which,  inter  alia^  he  pleaded,  L  That 
the  Society  was  entitled  so  to  alter  ita  rules  as  to  re- 
duce the  amount  of  benefit,  which  alteration  was  bind- 
ing on  the  charger. — IL  That  in  terms  of  the  Statute 
and  amended  rules,  the  charger  was  bound  to  submit 
her  claim  to  arbitration*  This  last  plea  was  also  argued 
in  support  of  the  bill  of  advocation.  A  nswers  to  Doth 
bills  were  lodged  for  the  charger  and  respondent  re- 
spectively, on  advising  which,  the  Lord  Ordinary 
(Moncreiff),  on  16th  October  1834,  in  tbe  process  of 
suspension,  refused  the  bill,  with  expenses,  adding  the 
following  note : 

"  Caution  was  required,  and  no  doubt  found,  under  the  first 
bill ;  so  that  tbe  offer  of  caution  in  this  second  bill  makes  no  dif- 
ference on  the  state  of  tbe  case.  But  though  tbe  argument  for 
the  complainer  is  certainly  very  able,  tbe  present  Lord  Ordinary 
so  entirely  concurs  with  tne  former  (Lord  Jeffrey),  that  he  does 
not  think  that  he  would  be  justified  in  inTolving  this  charger  in 
a  protracted  litigation  for  her  annuities,  by  pasaing  the  bill.  The 
short  state  of  the  point  is,  that  there  appears  to  be  nothing  in 
the  Statutes,  and  certainly  there  is  no  principle  at  common  Taw, 
to  warrant  the  conclusion,  that  the  power  given  to  tbe  societies 
to  make  new  rules,  and  to  alter  tbe  rates  of  contribution  or  pay- 
ments, was  intended  to  enable  ihem  to  take  away  or  diminish 
the  previously  vested  interests  of  persons  not  members  of  tbe 
Society,  but  creditors,  whose  interests  had  already  emei^ged  by 
the  death  of  the  contributors.  It  may  be  true  that  tbe  repre- 
sentatives or  widows  of  contributors  may  be  affected  by  ths  new 
rules ;  but  tbe  question  is,  can  this  apply  to  the  case  of  a  widow 
whose  husband  died  before  the  new  rules  were  even  framed ;  that 
is;  who  died  under  the  old  i^tem,  and  by  bis  death  gave  a  vest- 
ed right  according  to  it  ?  This  is  very  satisfactorily  argued  in  the 
answers.  And,  in  addition  to  the  conclusive  differences  in  tbe 
situation  which  are  there  pointed  out,  it  may  be  observed,  that 
when  the  existing  members  deliberate  on  tbe  expediency  of  par- 
ticular alterations,  eaeh  of  them,  being  still  alive,  has  bis  own 
chance  of  advantage  or  relief,  as  well  as  his  risk  of  loss  to  his 
family,  by  the  change,  fiut  the  widow  of  a  man,  already  dead, 
could  have  nothing  but  the  certainty  of  kMs,  white,  in  regard  to 
ber,  all  the  benefit  is  to  the  existing  members,  who,  without  her 
intervention,  make  the  rule  against  her.  The  rule  about  arbU 
tration  must  evideiitly  go  with  tbe  principle  applicable  to  the 
other  point." 

**  In  writing  the  above  note,  the  Lord  Ordinary  bad  supposed 
that  the  sdvocatiou  referred  to  in  the  papers  was  an  advocation 
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on  a  passed  bill.  But  be  bas  since  advisied  a  bill  of  advocation 
in  Mrs  MacmiUan%  case,  and  finds  tbat  it  is  against  an  interlo- 
cfltorf  judgment,  repelling  a  prtlimiilaiy  deitnce  of  waiit  of  ju- 
risdiction in  tbe  Slleriff,  founded  on  ^e  ak-bitratipn  dause  in  the 
new  nries.  As  tbe  complainer  may  reclaim  in  tbe  present  case, 
and  tbe  Loi4  Ordiitary's  judgment  Would  be  final  in  the  advoca^ 
tion^  be  has  thought  it  proper  to  report  that  case.  The  opinion 
of  tbe  Court  will  in  this  way  be  obtained." 

And  lik  the  advocation,  his  Lordship,  on  18th  Oc- 
foher,  reported  the  case  to  the  Inner-Home,  in  ord^r, 
as  explained  by  his  Lorddiip  ia  a  note,  that  as  the 
SQspender  might  i^eclaim,  and  his  Lordship's  judge- 
ment, if  pronounced,  would  be  final  in  the  advocation, 
the  decision  of  the  Court  might  in  t^at  way  be  ob- 
tained in  both  cases. 

The  suspender  having  redaimed,  both  cases  wete 
advised  to-day  aceordingly. 

The  Lord  JuMHdejQtrk, — I  have  considered  tbe  Acts  of  Par- 
liament -as  tO"  tbe  qvestions  raised  in  both  bills,  and  I  mtlst 
own,  tbat  though  I  am  perfectly  satisfied  that  by  these  Acts  tbe 
Iiegistatttre  Was  anidous  to  protect  friendly  societies,  yet  I 
have  no  doabi  of  the  interlocutor^  It  is  extremely  important  to 
attend  to  tbe  niies  and  regulatioos  of  the  Society.  The  risk 
which  IB  so  much  dwelt  upon  in  the  papers,  seems  to  have 
been  contemplated  by  the  ihuners  of  thepn;  and  a  number 
of  salutary  re([ulations  are  introduced,  in  order  to  avoid  con- 
tingent evilsw  There  is,  in  tbe  first  place,  power  given  to 
the  Society  to  alter  aod  amend  its  rules;  and  in  the  event 
of  injury  arising  from  miscalculation  of  rates,  power  is  also 
conferred  of  calling  on  the  members  for  additional  contri- 
butions.-  It  appears  to  me^  that  this  Society  most  anxiously 
guarded  against  the  evils  that  might  arise^^  Common  justice 
therefore  c^ed  upon  them  to  act  accordingly!  Nowr  what 
happens  here  ?  Availing  themselves  of  the  power  to  alter  their 
roles,  the  Society  resolve  to  prolong  the  period  of  contribution 
reqobite  to  give  a  member  the  benefit  of  tbe  Society.  They 
go  on  and  ask  this  party  to  complete  the  term  of  ten  years.  If, 
by  doing  so*,  she  was  not  to  have  right  to  her  full  annuity,  they 
were  bound  in  honour,  justice,  and  honesty,  to  have  told  her  the 
terms  on  which  she  was  contributing.  But  they  now  come  for- 
ward and  say,- we  vrill  cu^  down  your  annuity.  That  is  the 
situation  in  which  the  matter  stands ;  and  I  am  clearly  of  opi- 
nion, tbat  no  power  was  given  under  tbe  dSd  Geo.  IIL-to  re- 
strict the  annmty  claimed  by  this  party.  What  then  bas  hap- 
pened by  the  10th  Gea  IV.  ?  This  Act  consolidates  all  the 
former  regulations  deemed  salutaiy  and  wise  as  to  friendly 
societies.  It  repeals  the  preceding  Statutes  on  the  subject, 
and,  among  others,  the  Act  of  38  Geo.  III.  But  what  does  it 
doT  In  the  very  first  section'  it  is  provided,  *'  Tbat  sncb*  re- 
peal shall  not  invalidate  or  afieet.any  thing  which  has  been  done 
before  the  passing  of  this  Act,  in  pursuanre  of  any  of  the  said 
Acts.**  This  is  no  more  than  what  your  Lordships  woulil  ex- 
pect  of  the  Liegislature.  We  cannot  suppose  that  the  Legisla- 
ture would  cut  down  existing  rights.  NoWr  has  this  womsa  no 
reason  to  say  that  something  bas  not  been  done  in  pursuance  of 
prior  Acts?  It  is  to  me  as  dear  as  the  sun,  that  this  clause  in 
tbe  Statute  protecu  the  rigbta  of  parties  which  werte  perfected 
before  the  passing  of  the  Act.  Tbe  Statute,  it  is  true^-  con- 
tains regulations  not  only  for  friendly  societies  to  be  established 
hereafter,  bat  also  for  flii  societies  which  might  chance  to  re- 
model their  regulations  in  conformitv  to  its  provisions.  And 
it  i»  provided,  that  in  England  the  rules  adopted  with  that  view 
shall  be  revised  by  a  barrister,  and  in  Scotund  by  an  advocate- 
depnte.  But  throughout  its  details,  there  is  nothing  in  tbe 
Statute  from  which  to  infer  that  it  can  do  more  than  affect  pro- 
spective interests. — it  cannot  touch  rights  existent  already. 
Therefore,  \m  my  bumble  apprehension,  it  is  of  no  consequence 
that  this  Society  chose  to  come  forward  and  say,  we  will  re- 
model  our  regulations.  That  is  provided  for  in  tbe  Statute ;  but 
their  doing  so  cannot  affect  vested  rights.  Then  the  only  other 
matter  discussed  is  the  question  of  jurisdiction*-  Now,'  in  tbe 
first  place,  though  I  am  called  upon  to  attend  to  the  cases  re- 
ferred to,  and  both  of  which  were  decided  in  this  Division,  still 


these  cases  of  Cooper  and  Orr  were  totally  different  from  the 

f  resent  I  adhere  to  my  opinion  quoted  in  the  latter  case ;  but 
am  clear  that  neither  of  these  cases  are  applicable  to  this  case. 
Neither  is  there  any  clause  in  the  33d  Geo.  III.  which  can 
apply,  because  it  is  expressly  confined  to  disputes  between  one 
member  and  another.  Then  the  matter  comes  to  tbe  other 
Statute  of  the  10th  Geo.  IV.  But  the  application  of  this  Act 
depends  upon  the  other  question,  Has  tbe  remodelling  of  the 
rules  of  this  Society  the  effect  of  altering  the  rights  of  parties 
already  vested  ?  As  I  am  clearly  of  opinion  it  has  not,  it  fol- 
lows that  this  party  cannot  be  precluded  from  making  her  claim 
effectual  in  a  Court  of  law,  in  virtue  of  the  clauste  regarding  ar- 
bitration. I  am  therefore  clear,  that  tbe  interlocutors  of  Che  two 
Lord  Ordinaries  oiight  to  be  given  effect  to. 

l.ord  Meadowbank. — I  am  most  decidedly  of  the  opinion 
which  your  Lofdship  baS  delivered.  After  locking  i^to  the 
Acts  of  Parliament  on  tbe  sdbject,  I  am  perfectly  satisfied  toe 
question  fidls  to^  be  determined  on  tbe  33d  Geo.  Ill/  It  did 
not  appear  to  me  tbat  the  lOtb  Geo.  IV.  affected  the  rights  of 
parties  under  existing  societies:  It  did  not  therefore  appear  to 
me  that  the  clause  about  arbitration  could  apply.  On  look- 
fng  at  Ac  rules  of  this  Socfbty,  it  appeared  to  me  that  it  was 
just  a  mutual  insurance  to  which  the  parties  had  agreed.  It  is 
impossible  to  say  that'  the  members  lookedonly  to  the  subscribed 
stock/  and  not  to  the  responsibility  of  the  joint  members. 

Xofitf  Medwyn,^!  have  read  the  Acts  of  Pariiament  referred 
to  ndth  all  the  care  in  my  power,  but  I  cannot  come  to  the  same 
conclusion  with  your  Lordships.  It  appears  to  me  that  it  would 
be  monstrous  injustice,  were  this  woman  allowed  to  draw  the 
laige  sum  which  she  claims.  This  part  of  the  case  strikes  my 
mind  differently  than  it  has  done  yoiir  Lordships^  K  I  could 
view  the  case  in  the  same  light  as  the  Lord  Ordinary  has  done, 
by  regarding  this  party  in  the  character  of  a  veste4  creditor 
of  the  Society,  I  might  be  of  a  difi^erent  opinion.  But  I  can  - 
not  concur  that  she  has  a  vested  right  to  any  particular  sum,  or 
for  any  thing  beyond  the  sum  which,  as  a  widow,  she  may  be 
entitled  to  draw.  His  Lordship  then  particularly  referred  to 
the  different  clauses  of  the  Sutute  of  (j«o.  IV.,  and  concluded 
by  expressing' an  opinion  favourable  to  the  complainer  on  both 
points  of  the  case.- 

Lord  S^Mtfe.'^Cases  may  occur  where  an  Act  of  Parliament 
infringes  estaUished  rights.  But  that  is  contra  communet  juresp 
and  it  is  not  to  be  easily  inferred  that  the  object  of  the  Legisla- 
ture Is  to  aniiul  rights  that  have  been  acquired.  The  question 
befe  is,  whether  the  ptesent  Statute  does  so ;  and  on  that  point 
tbe  dause  read  by  the  Lord  Justice-Clerk  is  very  material.-  I 
think  the  natural  inference  from  it  is,  that  the  proviaions  of  the 
Act  were  not  intended  to  affect  existing  rights.  Now  we  have 
tbe  fact  of  this  party  making  payments  in  terms  of  the  old  regu- 
lations, and  how  she  was  to  be  obliged  to  make  such  payments 
without  receiving  a  guid  pro  quo,  I  cannot  see. 

The  Conrt  adhered  ia  the  raspeDsion,  and  refuted 
the  bill  of  advocation. 

Complainer's  Authorities — ^  Geo.  Ill  c.  54.  49  Geo. 
HL  c.  I25i  10  Geo.  IV.  c.  56.  Cooper  v.  The  Bertrain 
Shotts  Friendly  Society,  lltb  March  1825;  S.  &  D.,  Vol.- III. 
p.  64a  Lindsay,  &c.  0.  Grr,  Ilth  February  1881 ;  IbkL  Vol. 
IX.  p.  486.     Crisp  p.  Bunbury,  &c. ;  Bingham,  p.  894i 

Charger's  and  Kespondeht*s  Authority. — Id  Geo.  I V.  c.  56, 
sec.  I,  titeq. 

Lordt  Ordinarjfl  Jeffrey  and  Moncreiff.— ilcf.  Solicitor- 
Genertd  ( Skene),  Hnnter  and  R.  Murray,  junior;  A.  Snody, 
S.S.C.,  jtgeni, — jtii.  Rutherfurd  and  Moir;  Gordon  and* 
Stuart,  W.S:,  Jgentt^^Mx  Thomson,  Oerki^iJ.H,]. 
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9ih  December  1834. 

FiasT  DivwioK — (O.  D.) 

N(K  6G»-«-Mr8  Elizabeth  Thomson,  Suspender^  t. 
Mas  Elizabsth  Millbr  or  Jonss,  Respondent. 

Passive  Title— Vitious  Jntrornhnon^^Cireumttaneet  in  which 
a  widow  having  taken  pouestion  of  her  hvuband't  furniture  and 
tnaehinery  on  hi$  decease,  and  having^  sixteen  months  thereof  er, 
giten  up  an  inventory  of  his  estate,  and  having  paid  preferable 
debts  to  the  amount  of  the  inventory — Held  not  liable,  at  a  vitiout 
intromiitert  in  an  action  brought  against  her  several  years  there* 
after  by  a  creditor  of  her  husband* s,  although  she  had  written 
letters  pronUsing  payment  as  soon  as  it  should  be  in  her  power, 
and  craving  deleuf. 

The  ftnspender's  late  hasband,  a  yarn  merchant  in 
Glasgow^  died  on  lit  December  182L  The  suspender 
took  possession  of  the  household  furniture  and  ma* 
chlnery  wfai«h  belonged  to  him,  bat  she  gave  up  no 
inrentory  of  his  estate  till  2d  April  1823,  when  an 
inrentory  was  lodged  along  witn  a  relatire  oath, 
bearing, 

**  That  the  deponent  retained  the  nae  and  poBtesaion  of  his  (her 
husband)  peraonal  or  moveable  eatate  as  abore  specified,  his 
creditors  not  having  hitherto  claimed  the  same :  That  the  fore- 
going inventory  is  a  full  and  complete  inventory  of  the  personal 
estate  and  effects  of  the  said  deceased,  wherever  situated  and 
belonging,  or  due  beneficially  to  the  deceased  at  the  time  of  his 
death,  in  so  far  as  the  same  has  come  to  the  deponent's  know* 
ledge,  and  that  the  value  of  the  said  estate,  situated  in  Scot- 
land, is  of  the  value  of  £96, 11.11.  Sterling.'* 

This  sum  was  composed  of  £75,  0.  8.,  as  the  ap- 
prised Talue  of  Mr  Thomson's  household  furniture, 
and  £21,  11.  8.,  as  the  value  of  the  machinery  which 
had  belonged  to  him.  The  suspender  paid  preferable 
debts  due  by  her  late  husband  to  the  extent  of  £96, 
lis.  1  ld.|  being  within  9s.  4d.  of  the  amount  oJF 
the  inventory  of  his  estate;  and  she  farther  paid 
other  debts,  not  preferable,  to  the  amount  of  £54*,  i2s. 
Id.  The  respondent  having  pressed  the  suspender 
for  payment  of  a  sum  of  £107,  3.  6.,  lent  by  the  re- 
spondent's sister  to  the  suspender's  late  husfaiand,  and 
interest  due  thereon,  the  suspender,  on  2d  September 
1822,  wrote  to  the  respondent  in  these  terms : 

'*  I  have  a  perfect  recollection  of  the  promise  made  yon,  and 
as  soon  as  it  is  in  my  power,  1  mean  to  make  it  good ;  but 
until  my  affairs  are  properly  arranged  I  cannot  say  when,  but 
you  may  rely  upon  my  honest  and  sincere  intention  to  fulfil  it 
as  soon  as  it  is  in  my  power.  Your  claim  has  been  to  me  the 
source  of  great  uneasiness." 

Thereafter,  on  21st  February  1825,  a  letter  was 
written  by  the  suspender's  brother-in-law,  by  her  au- 
thority, to  the  respondent,  statbg,  that  circumstances 
had  prevepted  the  suspender  from  making  the  re- 
spondent a  payment  hitherto,  and  craving  farther  de- 
lay. Thereafter,  the  respondent  raised  an  action 
against  the  suspender  for  the  foi*esaid  debt,  and  decree 
in  absence  was  prononno^  in  the  end  of  1831.  The 
suspender  having  been  apprehended  on  diligence  rafsed 
oil  this'decree,- presented  a  bill  of  suspension  and  liber- 
ation^ which  was,  on  30tii  April  18S3,  refused  by  Lord 
Craigie  as  unnecessary,  in  respect  it  wa«  stated  in  the 
answers  that  the  suspender  was  not  in  jaii.  His  Lord- 
ship added  the  following  note : 

**  The  Lord  Ordinary  is  of  opinion,  that  the  case  is  not  one  of 
vitious  intromission.  The  suspender  is  the  widow  of  a  trader, 
possessed,  as  it  is  said,  of  heritable  subjects,  a«  well  a^  of  move* 
ables.     At  ber  hatband's  death  she  continued  to  manage   his 
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UxUMy,  and  also,  with  the.aid  of  her  brother,  to  carry  on  the 
trade,  having- thus  a  justifiable  title  of  posseaaion,  as  well  as  « 
partial  interest  in  the  funds.  In  this  way^  she  waa  allowed  to 
act  for  many  yeaia  with  the  knowledge  of  the  ch^^era  and  the 
other  creditors  of  her  husband,  who  ought  to  hate  intcrpoaed, 
if  they  thought  her  conduct  as  improper.  At  this  time^  it  is  not 
alleged  that  she  is  in  possession  of  funds  which  bekMigcd,  or 
have  arisen  from  funds  bdonging  to  her  buafaand^* 

A  second  bill  having  been  presefnted,  flXpTaining 
that  the  suspender  had  only  been  liberated  on  account 
of  the  state  of  her  health.  Lord  Monoreiff,  on  20th 
May  1833,  passed  the  bill,  with  the  following  note  : 

"  It  b  clear  that  tbe  coniplalner  must  be  eonaidered  as  under 
incarceration,  to  the  effect  of  rendering  it  necessary  so  far  aa  to 
decide  on  the  merits  of  tbe  bilL  By  paaaiqg  tbe  bill,  the  Losd 
Ordinary  by  no  means  Intenda  to  decide  or  give  any  conclusive 
opinion  on  the  question,  whether  this  may  be  a  question  of 
vitious  intromission  or  not.  That  may  depend  on  matters  of 
lact  and  law  whieh  may  require  inveatigation.  All  that  he 
Chinks  it  necessary  to  say  is,  that  as  the  averment  is  positive 
that  the  complainer  neither  recovered  any  debts  dae  to  her 
husband,  nor  utromitted  with  any  fonda  bekmging  to  htm,  but 
merely  continued  to  occupy  the  nmiture,  frc;  of  wbicb  an  in- 
ventory waa  ultimately  given  «p ;  that  tbe  prcferaUe  debts 
paid,  according  to  the  receipts  produced,  eaeeeded  the  value  of 
all  that  property;  and  that  the  property  of  her  husband  ia  still 
extant,— he  is  not  prepared  to  say,  on  the  authority  of  any  of  the 
recent  dedsians,  that  thia  is  not  clearly  a  case  of  vitiona  intro' 
mission,  aa  to  make  it  imperative  to  snstain  pcnonal  diligence 
against  a  woman  situated  like  the  complainer,  upon  a  decree  in 
absence,  and  withont  discussion.  And  in  such  a  case,  to  reqidre 
caution  after  ultimate  diligence  would  be  equivalent  to  refusing 
all  redress.  As  to  the  second  ground  stated  in  support  of  tbe 
demand,  the  Lord  Ordinary  doobts  much  whelberr  if  the  eom- 
plainer  was  not  otherwise  personally  liable  for  the  debt,  anytbil^; 
in  the  letters  quoted  would  be  sufficient  to  ereate  such  an  obU'* 
gation.  She  might  honestly  intend  to  make  exertions  for  paying 
the  debt,  withont  meaning  to  acknowledge  that  she  was  legal^ 
bound  to  do  so ;  and  in  one  of  those  lettcia,  the  respondent  la 
distinctly  referred  to  the  huebaad*8  property  as  atill  extant. 
The  Lord  Ordinary  observes,  besides,  that  the  counterparts  af 
the  letters  are  not  produced ;  and,  as  far  as  he  can  discover,  the 
claim  seems  not  to  have  rested  on  any  statement  of  a  legal  obli* 
gation  by  the  complainer  as  representing  her  husband,  bat  on 
some  verbal  promise  of  a  difibrent  kind,  the  nature  of  whieh 
would  require  more  explanation  than  is  here  given,  to  make  a 
relevant  ground  of  action." 

Thereafter,  a  record  having  been  closed.  Lord  Ful- 
-  lerton  repelled  the  reasons  of  suspension,  found  the 
•letters  orderly  proceeded,  and  decerned,  with  expenses, 
adding  the  following 

'*  Note, — It  is  admitted  by  the  suspender  thaf«^on  tbe  death 
of  her  husband  (1st  December  1321,)  she  took  posseaaion,  net 
only  of  his  whole  household  furniture,  but  also  of  the  machinery 
which  he  had  used  as  a  manufacturer.  It  was  not  until  the  2d 
of  April  1823- that  she  gave  op  an  inventory  of  the  articles  so 
taken  possession  of,  and  it  is  admitted,  that  no  farther  steps  were 
ever  taken  for  completing  *si  title.  It  is  also  admitted  by  the 
•suspender,  that  9be  not  only  took 'possession  of  ber  httsband*s 
moveable  effects,. boC  that  she  Used  the  machinery  forming  part 
pf  those  effects  in  the  prosecution  of  the  manufacture  formerly 
carried  on  by  him  >  and  accordingly  it  app<$ars,  from  her  letter  of 
20th  September  1622,  and  from  that  of  21st  February  ie2», 
which  she  admitted  at  the  bar  to  have  been  written  by  her  au. 
th'ority,  that  without  any.. reference  to  the  amount  or  situation  of 
the  effects  of  her  deceased  husband,  she  assigned  the  state  of  her 
own  affairs  as  her  reason  for  delaying  the  payment  of  the  debt 
due  to  the  chaiger.  In  these  eireurostancea,  it  appears  to  the 
Lord  Ordinary ,^«/,  that  the  suspender  has  incurred  the  passive 
title  of  vitious  intromission,  by  tbe  possession  and  application  to 
her  own  use  of  the  moveable  effects  of  her  husband  %irithout  a 
title :  and  secondly,  that  her  liability  is  confirmed  in  regard  to 
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the  d«bt  in  ^itettlon  by  her  own  lettersi  obvf  ottdy  warrtnting  the 
creditor  to  rely  upon  her  own  personal  responaibiltty.** 

The  ntspender  reclaimed,  and  tke  Court  alieredf 
wilk  expenwM. 

Lord  Ordinary,  FulTerton.— ^^cf.  Dean  of  Facnitj  (Hope) 
end  Reid;  Williarii  Mnir,  S.&C,  Jftgemi — jilt.  Skene  and 
Jaoiea  Anderton;  Jolm  RicbardeoDy  W.S.,  ^fm^.— Mr  Rol» 


9th  December  1884. 

Sbcokd  Dtn8iON.»(J.R«) 

Ko.  67«*— Sir  James  Bosweli<,  Advocator^  v.  The 
Duke  ow  PortlanDi  ^c,  Respondents. 

Kirk— Assessment — Heritors — Jurisdiction— Statutes,  1563*  c. 
76,  and  ]572>  e.  54 — /.  Oild  that  ike  heritors  of  a  parish,  on 
whom  is  imposed  the  dutjf  of  repairing  or  rebuilding  the  parish 
church,  haoe  the  power  of  ordering  repairs  and  imposing  assess-- 
^mentt  /or  ike  tame  hy  means  of  meetings  of  their  own  bodg 
(without  the  sanction  of  the  Presbytery  J,  called  on  the  requisi^ 
tion  ofkn§  party  intereOed,  and  by  the  vote  of  the  majority  pre^ 
sent,  in  person  or  by  proxy,  binding  the  whole  heritors,  both 
present  and  absent, — that  it  is  not  essential  that  a  contract  s/iould 
be  entered  into  before  egecuting  or  assessing  for  the  repairs, — at^d 
that  tke  meeting*  or  majority  thereof,  ordering  the  repairs  and  at- 
eessment,  do  not  incur  an  exclusive  retp^nsibiUty/or  the  expense  on 
ceeomnt  of  error  in  judgment,  or  on  any  ground  short  of  c\:\yia,\aXJ^ 
qase  df^o  equiparatur.— //.  Circumttances  in  which  a  majority  of 
heritors  hanng  resolved  to  repair  the  parish  church,  and  assessed 
tke  whole  heritors  for  the  expense  thereof  i  and  the  repairs,  after 
they  had  been  partially  executed,  having  been  abandoned  as  im» 
practicable,  and  a  new  church  agreed  to  be  buili — Held  that,  a 
single  heritor,  who  had  dissented  from  and  protested  against  the 
firoceedings,  was  nevertheless  liable  for  hit  proportion  of  the  <m- 
eeumentfor  tke  repairs^ 

Sir  James  Bos  well  of  Aachinleck  is  an  heritor  In 
the  parish  of  Maaehline.  In  1826,  a  resolation  was 
adopted  by  the  other  heritors  to  repair  the  parish 
church.  With  this  ▼iew,  numerous  meetings  were 
held,  at  which  various  proceedings  took  place.  It 
appeared  that  one  of  two  plans,  according  to  which  it 
was  thought  that  the  repairs  deemed  necessary  upon 
the  church  might  be  beneficially  completed,  was  agreed 
upon  at  an  adjourned  meeting  of  heritors  convened 
for  the  purpose  of  deciding  thereon,  at  which  meet- 
ing,  however,  there  was  only  one  heritor  present, 
although  the  signatures  of  three  others  were  after- 
wards obtained  to  the  minutes  thereof:  That  estimates, 
having  been  procured,  the  oflFers  of  certain  tradesmen 
were  accepted,  and  a  contract  was  entered  into  for 
the  mason  work,  which,  however,  was  not  completed 
by  the  signatured  of  all  the  parties,  and  was  in  other 
respects  informal:  That,  in  order  to  meet  the  ex- 
pense of  the  repairs  about  to  be  executed,  an  as- 
sessment  was  imposed  on  the  whole  heritors  of  two 
shillings  in  the  pound  Scots  of  their  respective  va- 
luations in  the  parish,  at  a  meeting  composed,  as  the 
minutes  bore,  of  ^'  members  of  session,*  but  attended 
by  two  heritors,  and  held  in  pursuance  of  an  adjourn- 
ment of  a  previous  meeting  of  *'  heritors  and  kirk- 
session,"  convened  for  the  purpose  of  laying  on  said 
assessment:  That  the  original  plan,  according  to 
which  it  was  resolved  that  the  repairs  should  be  per- 
formed, was  afterwards  altered  and  deviated  from  in 
some  respects:  And,  finally,  that  the  contemplated 
repairSi  after  having  been  proceeded  with  to  a  certain 
extent,  having,  in  consequence  of  the  ascertained  in- 


sufficiency of « the  roof,  and  the  insecure  fenndatioa  of 
the  walls  of  the  church,  been  found  to  be  impraeticable, 
were  abandoned,  when  it  was  resolved  that  a  new 
church  should  be  built ;  and  the  sanction  of  the  Pros* 
bytery  was  applied  for  and  obtained  thereto  accord- 
ingly. Sir  James  Boswell,  who  at  the  commencement 
of  these  proceedings  was  a  minor  under  the  curatory 
of  his  mother,  Lady  Boswell,  was  the  only  heritor 
in  the  parish  who  was  opposed  to  the  proposal  for 
repairing  the  church,  whicn  met  with  the  concurrenoo 
of  the  whole  other  heritors.  Sir  James  attended  per- 
sonally only  one  of  the  numerous  meetings  on  the  sub- 
ject ;  and  although  it  was  stated  that  at  that  meetings 
which  was  the  second  in  point  of  date,  when  estimates 
were  ordered  to  be  procured,  applicable  to  each  of  the 
two  plans  which  had  been  suggested  for  a  general 
repair  of  the  building.  Sir  James  objected  thereto  as 
uncalled  for,  and  proposed,  that  in  place  of  any  such, 
general  repair  being  resorted  to,  each  heritor  should, 
where  necessary,  repair  his  own  gallery  or  seat  in  the. 
church, — there  was  no  evidence  of  his  dissent  to  that* 
effect  recorded  in  the  minutes  of  said  meeting.  Va** 
rious  protests  at  the  instance  of  Sir  James  were,  how«' 
ever,  entered  in  the  record  of  the  subsequent  meetings 
of  the  heritors.  These  protests  were  at  first  taken 
merely  ag^nst  the  interference  of  the  other  heritors, 
with  bir  James  Boswell's  family  gallerv  in  the  church, 
but  were  afterwards  directed  against  tne  proceedings 
of  the  heritors  generally*  Moreover,  It  appeared  that 
Sir  James  had  applied  to  the  Sheriff  for  an  interdict 
aeainst  the  heritors  being  allowed  to  interfere  with 
his  said  gallery,  which,  however,  was  refused ;  and  io, 
that  judgment  Sir  James  acquiesced. 

Iq  October  1828»  an  action  was  raised  before  the 
Sheriff  of  Ayrshire,  at  the  instance  of  the  Duke  of 
Portland  and  the  other  heritors  of  the  parish  of, 
Mauchline,  against  Sir  James  Boswell,  for  pavment 
of  bis  proportion  of  the  foresaid  assessment.  To  that, 
action  defences  were  lodged  for  Sir  Jamas,  in  whiolL 
he  maintained  that  the  assessment  was  illegal— ^1.  la 
respect  it  was  imposed  by  a  kirk-session,  and  for  a 
random  sum ;  2.  In  respect  he  had  never  concurred  in, 
but  uniformly  protested  against  the  repairs,  for  pav** 
meat  whereof  said  assessment  was  ordered  to  oe 
levied ;  and,  S.  In  respect  the  said  repairs  were  en« 
tirely  useless.  The  Sheriff-substitute,  on  17th  March. 
1829,  repelled  the  defences;  and  to  that  judgment  tbd 
Sheriff  adhered,  adding  the  following 

'<  ^ote.— Tbe  Sheriff  thinks  that  it  cannot  be  reasonably 
doubted  that  there  was  originally  great  need  for  repairing  this' 
church.  Indeed,  the  chief  error  was  the  Yery  common  one  among 
heritors,  of  attempting,  from  economical  views,  to  repair,  whea 
they  should  at  once  ba?e  built  a  new  church ;  and  had  the  de«. 
fender's  objection  been  of  this  kind— bad  be  opposed  the  repairs 
as  impracticable,  and  proposed  to  build,  there  would  have  been 
more  ground  for  his  resisting  any  share  of  the  present  expense.— 
The  Sheriff  does  not  conceive  that  the  sanction  of  the  Pre8b3rtery, 
is  necessary  as  a  solemnity,  to  validate  either  building  or  repair- 
ing  (thoogh  in  this  case  there  can  be  little  doubt  that  it  would 
have  been  granted,  if  applied  for).  It  is  seldom  had  recourse  to, 
unless  where  heritors  positively  refuse  to  proceed.  When  the 
whole  heritors,  except  one,  are  agreed,  it  is  thought  that  a  mere 
protest  by  this  dissentient  will  not  free  him  from  his  share  of 
the  burden.  He  must  go  to  a  Court  of  law  to  have  the  point 
of  difference  settled ;  and  this  even  although  a  regular  deeree  of 
Presbytery  has  been  obtained— after  which  there  is  often  ooucb 
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differenee  m  to  plant,  mode  of  building,  8tc.  But  in  trntb  the 
defender's  original  objection  here,  was  not  to  the  genenl  plan  of 
repairing,  but  to  a  particular  interference  with  lus  accommoda- 
tion in  tbechjirch.  On  this  he  applied  to  a. Court  of  law,  but 
in3tead  of  carrying  the  decision  (which  was  against  him)  to  a 
higher  Court,  he  acquiesced.  In  all  this  there  was  the  steongest 
implied  acquiescence  in  the  general  plan  of  repairing ;  besidea 
the  defender's  attendance  at  some  meetings,  and  his  silence  on 
communications  made  to  him  from  others  at  which  bo  was  not 
present.  After  this,  the  protests  taken  bv  his  factor  came  too 
j^te,  and  were  in  themselves  insufficient,  without  going  to  a  court 
of  justice,  to  free  him  from  his  share  of  liability  for  a  work 
sanctioned  by  the  whole  other  heritors." 

After  a  yuriety  of  other  procedure  in  said  action, 
the  defender  was  finally  sabjected  in  expenses.  Sir 
James  then  brought  the  present  advocation,  in  which 
Lord  Mackenzie,  Ordinary^  on  14th  December  1830, 
prononnced  this  interlocntor : 

•<  The  Lord  Ordinary  haripg  heard  partiea'  procurators,  and 
thereafter  considered  the  closed  record  and  whole  process.  Ad- 
vocates the  cause ;  Finds  the  suspender  liable  for  the  assess- 
ment, in  so  far  as  the  same  is  applicable  to  defraying  the  expense 
of  repairing  the  church  of  Mauchline  as  libelled ;  and  in  so  far, 
repels  the  defences ;  but  in  so  for  as  .the  said  assessment  is  nqt 
to  be  applied  to  such  repairs,  but  is  intended  to  be  applied  to- 
wards building  a  new  church,  or  otherwise,  finds  that  the  de- 
fender cannot  be  found  liable  for  the  same  in  this  actipn ;  and 
in  so  far  sustains  the  defences ;  and  appoints  the  cause  to  be 
enrolled,  that  these  Endings  may  be  applied  further." 

•  The  advocator  reclaimed.  The  Court  ordered  cases. 
Pleaded  for  6ir  James  Boswell, — It  was  not  com- 
petent for  the  other  heritors  of  the  parish,  or  any 
number  of  them,  to  assess  the  advocator  for  the  oper- 
ations in  question— 1.  Because  these  operations  were 
carried  oii  without  any  application  to  the  Presbytery, 
or  any  decree  of  that  Court,  or  any  legtA  sanction  or 
authority  whatever.  S.  Because  the  plans  and  esti- 
mates for  the  operations  in  question  were  adopted, 
and  altered  and  extended,  and  the  operations  were 
ordered,  and  the  expense  thereof  incurred,  at  meet- 
ings of  a  few  heritors,  sometimes  not  more  than  one, 
who  had  no  power  or  authority  to  bind  the  heritors 
who  were  absent,  or  who  did  not  acquiesce.  And  in 
rep^ard  to  all  the  meetings,  the  advocator,  who  was  a 
ininor  when  these  operations  began,  either  was  absent 
pr  protested  against  the  proceedings,  and  he  never 
acquiesced  in  any  of  the  proceedings  or  plans,  or  al- 
terations of  plans  for  these  operations,  or  in  the  oper- 
ations themselves,  and  the  respondents  had  no  ground 
whatever  for  supposing  that  he  did  or  would  acquiesce 
therein.  3.  Because  the  operations,  which  consisted 
not  of  repairs  only,  but  of  alterations  upon  and  addi- 
tions to  the  fabric  of  the  church,  were  not  necessary, 
and  were  not  expedient.  The  fabric  of  the  church 
was  quite  good  and  sufficient,  if  let  alone ;  aqd  the 
operations  referred  to  had  no  other  efi^ect  or  result, 
than  to  destroy  the  whole  fabric  of  the  church  at  a 
g^eat  expense,  and  render  a  new  church  necessary. 

Pleaded  for  the  Duke  of  Portland  and  the  other 
heritors, — It  was  competent  for  the  meeting  of  the 
heritors  of  the  parish,  convened  for  the  purpose,  to 
assess  the  heritors  generally  for  the  expense  of  the 
operations  in  question, — 1.  Because,  in  the  circuna- 
stances  stated,  there  was  no  occasion  to  make  appli- 
cation to  the  Presbytery,  or  to  any  other  court,  for 
their  sanction  or  authority  to  the  repairs.  2.  Because 
fhe  plans  and  estimates  for  the  operations,  although 


occasionally  varied^in  consequence  of  the  recommen- 
dations of  the  tradesmen,  as  they  became  better  ac- 
quainted, from  their  operations,  with  <the  precise  state 
and  condition  of  the  building,  which  was  extremely 
aacient,  were  in  accordance  with  the  original  design 
approved  of  by  the  complainer ;  and  these  alterations 
were  sanctioned  at  regular  meetings  of  the  heritors 
called  for  the  purpose,  and  acting  upon  the  reports  of 
those  best  qnnified  to  give  them  directions.  S.  Be- 
cause the  operations  consisted  of  repairs  which  ap- 
peared to  be  necessary  for  the  sqpport  of  the  fabric, 
an^  whjch  were  most  eypedleot ;  and  becanse  thfi 
meeting,  at  which  the  general  character  of  the  opera- 
tions was  resolved  upon,  and  in  consequence  of  which 
agreements  for  those  ppenitions  which  were  deemed 
most  e^cpedient  were  entered  into  with  the  different 
tradesmen,  was  attended  by  the  complainer,  who  made 
no  dissent  from,  bnt  ooncnrred  wilh  ihe  other  naem- 
bers  of  the  meeting. 

The  Coort,  on  19th  Jnn.e  1831,  appointed  the  cases 
for  the  parties  to  be  laid  before  the  whole  other  Judges 
for  their  opinions—*"  nokeiher,  upon  consi(ieration  s^f 
tohat  is  let  forth  in  the  record^  fie^tUngs  and  produC' 
iionSf  Sir  James  Bonoell  ought  to  be  subfeciea  in  the 
assessment  in  question  f*' 

The  following  opinion  was  returned  by  Lords  Pre- 
sident, Balgr^y,  Mackensie,  Medwyn,  Fuller^on  aod 
Moncmiff; 

"  1.  We  think  that  it  appears  certainly  from  the  rceoid, 
pleadings,  and  productions  in  this  case,  and  is  a  matter  on  which 
It  is  not  necessary  to  order  proof  or  trial,  that  the  church  of 
Mauchline  was,  on  the  17th  ot  August  1826,  in  a  state  of  disre- 
pair.    8;  We  thinli^  that  such  being  the  hct,  it  was  the  duty  of 
the  heritors  to  repair  or  rebuild  it,  in  terms  of  the  Acts  of  Parr 
liament,  1593,  c  76,  and  1578,  c.  54,  and  Act  of  Privy  Council, 
13th  September  1563,  authorised  and  ratified  by  the  first  of  these 
Acts  of  Parliament,  aH  as  interpreted  or  modified  by  the  prac- 
tice and  custom  of  Seotland.     It  has  been  long  settled  in  prac- 
tice, that  the  term  '  parishioners*  used  in  these  Acts  roust  be  in- 
terpreted to  include  not  mere  inhabitants,  whose  interest  in  tfa? 
parish  may  cease  at  any  time,  but  those  only  baying  immoTcable 
property  in  the  parish,  i,  e.  heritors;  and  also,  that  the  abare  of 
this  burden  originally  allotted  to  the  parson  must  now  be  added 
to  that  borne  iiy  the  heritors.     In  this  way,  the  proTision  of  the 
Act  of  Privy  Council  now  comes  to  be  read; — *  Therefore  the 
said  Lords  ordain  all  parish  kirl^  >rithin  this  realm  which  are 
decayed  and  fallen  down,  to  be  repaired  and  upbigged,  and  where 
they  are  ruinous  and  faulty,  to  be  mended ;  and  after  that  they 
be  sufficiently  mended  in  windows,  thadc,  and  other  necessaries, 
to  be  maintained  and  upholden  upon  the  expenses  of  the  heri- 
tora.'    a  We  think  that  the  heritors  of  ifouchline  had  the 
power  of  ezeeuting  their  duty  of  repairing  the  kirk  of  that  pa.-* 
ri&h,  by  means  of  meetings  of  their  own  body,  called  on  the  re- 
<|ui8iti,Qn  of  any  one  of  the  parties  interested,  and  at  those  meet- 
ings acting  as  usual,  by  the  vote  of  a  majority  of  the  members 
present  in  person,  or  b^  proxy,  adopting  such  measures  of  repair 
as  seemed  fit,  and  imposing  assessments  for  payment  of  the  ex- 
pense of  such  repairs,  so  as  to  bind  all  the  heritors.     It  seems 
to  us  in  general,  that  the  heritors  of  parishes  having  the  duty  of 
repairing  churches  imposed  upon  them,  it  was  the  implied  mean- 
ing of  these  Acts  of  Parliament  and  Privy  Council,  that  quoad 
hoc  the  heritors  should  be  able  to  act  as  a  corporation,  by 
holding  meerings,  which  should  represent  the  whole  body,  and 
act  for  and  bind  them  in  this  manner.     For  the  Act  of  Privy 
Council,  with  a  view  to  a  speedy  execution  of  this  duty,  author 
rises  the  issuing  of  letters  to  messengers,  which  we  presume 
must  have  been  obtainable  at  the  instance  of  any  person  interest- 
ed, to  charge  the  heritors  to  elect  persons  to  tax  them  for  the 
expense  of  such  repairs ;  and  it  cannot  be  supposed  that  they 
were  to  be  charged  to  do  what  was  not  understood  to  be  wathiu 
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their  compeien^.  The  messenger,  it  will  be  observed,  is  not 
authorised  to  call  any  meeting,  or  declare  its  powers  or  mode  of 
acting,  but  simply  to  charge  the  heritors  to  do  their  duty  in  this 
respect.  And  the  Statute  1572,  which  expressly  ratifies  the  pre- 
vious provision,  and  censures  the  parishioners,  t.  e.  the  heritors, 
for  not  having  done  their  duty  in  this  respect,  authorises  the  inr 
terference  of  the  bishops  (now  presbyteries)  only  where  the 
parishioners,  being  required  to  elect  and  choose  '  persones  for 
matkiiijc  of  the  taxation  to  the  efiect  foresaid,  refuses  or  delayis, 
or  qtibair  thair  is  na  kirk-maisters  or  deacons  appoynted  ;*  and 
it  will  alao  be  observed,  that  what  the  bishops  are  appointed  to 
do,  is  not  to  authorise  meetings  of  the  heritors,  but  to  appoint 
penu>ns  for  making  the  taxation,  or  for  receiving  the  same,  i.  e, 
to  do  themselves  what  the  heritors  should  have  done.  Under 
these  Acts— of  which  it  roust  be  remembered  that  the  last  does 
not  repeal,  but  ratifies  the  two  first — it  seems  plain  that  the  be- 
ritora  might  meet  and  act  without  waiting  to  be  charged  by  a 
messenger,  and  we  think,  a/ortiori,  without  any  interference  of 
the  bishop  or  presbytery,  if  they  were  willing.  If,  however, 
they  could  act  at  all,  it  seems  impossible  to  doubt  that  this  most 
have  been  by  means  of  meetings  called  on  sufficient  notice,  upon 
the  requisition  of  any  one  interested,  and  acting  by  the  Totes  of 
those  present,  so  as  to  bind  the  whole.  No  other  way  can  well 
be  ima^ned.  Accordingly,  in  the  case  of  Lauder,  24th  Novem- 
ber 1630,  reported  by  Spottiswoode,  an  heritor  was  found  to  be 
bound  to  pay  an  assessment  laid  on  by  a  meeting  of  heritors  for 
reparation  o!  the  kirk,  though  he  himself  had  not  agreed  to  it. 
It  is  true,  that  in  that  case  it  appears  the  Presbytery  had  inter- 
fered* But  still  the  assessment  was  imposed,  not  by  the  Pres- 
bytery (or  bishop),  as  authorised  by  the  Statute  1572  to  be 
done,  but  by  an  act  of  a  meeting  of  heritors,  which  the  act  gives 
no  authority  to  the  Presbytery  to  call,  or  to  authorise,  if  other- 
wise incompetent.  And  we  believe,  that  in  practice  it  has  been 
understood  that  the  heritors  might  act  in  this  way  without  any 
warrsnt  from  the  Presbytery,  and  that  this  understanding  has 
been  acted  upon.  We  observe,  too,  that  an  heretrix  was,  in  the 
ease  of  Inveikeithing,  15th  February  1642,  (Durie»)  found  liable 
to  pay  her  proportion  of  a  stent  imposed  for  a  kirk- bell,  which 
must  have  been  viewed  as  a  pertinent  of  the  kirk,  and  that  at 
the  instance  of  the  parishioners,  and  without  any  mention  what- 
ever of  the  Presbytery  having  interfered.  4.  We  think  that  the 
heritors  being  thus  quoeul  hoe  made  into  a  corporation,  every  one 
heritor  must  equally  be  bound  by  their  acts,  whether  be  be  sane 
or  insane,  major  or  minor,  present  at  the  meetings  or  absent, 
voting  with  the  majority  or  with  the  minority,  acquiescing  in  or 
protesting  against  what  is  done.  There  is,  however,  a  remedy 
competent  to  every  heritor,  which  indeed  manifestly  implies  that 
every  heritor  is  bound,  viz.  by  an  application  to  this  Court,  to 
control  and  direct  the  body  of  the  heritors  by  its  authority.  This 
any  heritor  may  use  ;  but  if  he  does  not,  he  cannot  exempt  him- 
self by  any  act  of  recusancy  or  dissent.  5.  But  it  may  be  ask- 
ed, can  a  meeting,  or  the  majority  of  a  meeting  of  heritors,  do 
any  thing  they  please,  without  becoming  responsible  in  their  own 
persons  exclusively  for  the  burdens  imposed  by  their  acts  ?  We 
should  answer,  that,  provided  they  do  not  exceed  their  powers, 
they  cannot  incur  such  responsibility  except  by  acting  fraudu« 
lently,  or  at  least  with  that  wilful  negligence  or  wantonness^that 
culpa  lata,  qu€B  dolo  equiparatur.  We  think  that  honest  error  in 
judgment,  even  although  pretty  palpable,  will  not  subject  them 
in  this  way.  Oonsidering  that  the  heritors  who  attend  fulfil  a 
duty  which  those  who  are  absent  decline,  and  that  those  who  at- 
tend and  oppose  have  the  remedy  of  appeal  to  this  Court,  which 
can  fail  them  only  because  they  do  not  choose  to  use  it,  we  think 
it  would  be  very  hard  and  very  inexpedient  to  hold  that  the  he- 
ritors attending  the  meeting,  or  those  voting  in  the  majority,  were 
to  bear  the  whole  burden  of  what  was  competently  and  honestly 
done  in  the  general  concern,  merely  because  it  was  not  done 
wisely.  At  that  rate,  prudent  men  would  stay  away  from  all  such 
meetings,  and  reserve  to  themselves  the  hope  of  exemption  from 
a  burden,  by  objecting  to  what  was  done  by  others.  We  think 
the  above  rule  is  the  strictest  that  can  be  laid  down.  7.  We 
think,  then,  that  the  church  of  Maucbline  requiring  repairs,  it 
appears  from  the  record  that  the  heritors  of  that  parish  were 
competently  and  fairlv  called  to  meetings,  and  that  those  meet- 
ings acted  competency  and  fairly  in  ordering  the  repairs  on  the 


church  to  which  this  question  relates.  That  they  acted  unfor- 
tunately is  clear ;  and  we  could  not  say  that  they  acted  judicious- 
ly. But  .we  see  no  reason  to  say  there  was  any  fraud  or  culpa 
lata'qua  dolo  equiparatur  in  their  conduct.  The  heritors  pre- 
sent at  the  meetings  were  on  all  occasions  acting  in  a  matter 
wherein  their  own  interest  was  concerned,  exactly  in  the  same 
way  as  that  of  all  the  heritors  absent  or  dissenting  was.  I'here 
appears  no  trace  of  any  separate  or  perverse  interest  whatever 
leading  to  any  thing  that  was  done.  If  then,  any  thing  was  done 
wrong,  we  do  not  well  see  how  it  could  arise  from  any  other 
cause  than  honest  error  in  judgment,  for  which  we  do  not  think 
they  can  be  subjected  in  the  penalty  of  personal  and  exclusive 
liability.  7.  In  this  case  the  advocator  pleads  a  nullity  of  the 
whole  proceedings  of  the  heritors,  because  they  did  not  obtsin 
precise  and  complete  contracts  for  the  repairs  before  resolving 
to  adopt,  or  commencing  them,  or  imposing  the  stent  for  the  ex- 
pense of  them.  We  are  not  aware  of  any  grounds  for  such  nullity. 
The  Act  of  Privy  0)uncil  not  only  does  not  mention,  but  it 
does  not  seem  to  contemplate  any  contract  at  all,  previous  to 
raising  money.  The  concluding  sentence  is, '  that  the  said  pa- 
rishioners make  payment  of  the  sums  that  they  shall  be  taxed,  to 
the  kirk- masters  or  deacons  of  the  paroch,  to  be  appointed  by 
them  for  receiving  thereof,  to  the  reparation  of  the  said  kirks, 
sicklike  within  twelve  days  next  aft(*r  they  are  charged  thereto, 
under  the  pain  of  rebellion,  and  failing  thereof  to  be  put  to  the 
horn.'  And  it  seems  obvious,  that  although  in  cases  of  rebuilding 
it  is  always  possible  to  have  a  previous  contract  (though,  even  in 
these  casei,  there  is  generally  some  extra  matter  left- in  a  looser 
state),  yet  in  cases  of  repair  it  is  very  often  impossible.  The 
extent,  nature  and  expense  of  the  repair  necessary,  often  cannot 
be  known  until  it  be  actually  made; and  when  it  it  is  attempted 
to  make  previous  contracts  for  repair  of  old  buildings,  modifica- 
tions and  changes  of  plan  must  sometimes  unavoidably  happen. 
We  do  not  think,  therefore,  there  is  sny  good  ground  for  this 
plea  of  nullity.  The  case  of  Porterfield,  in  which  the  Court  re- 
strained a  Presbytery  from  raising  money  before  they  had  ob- 
tained estimates,  and  entered  into  contracts  for  building  a 
new  church,  bears  no  analogy  to  the  present,  which  relates, 
not  to  the  acts  of  the  Presbytery,  but  of  the  heritors ;  and 
is  not  a  question  of  what  the  Court  will  direct  to  be  done  when 
applied  to  before-hand, — but  whether,  after  repairs  have  actually 
been  executed  or  attempted  by  the  heritors,  without  any  appli- 
cation made  to  the  Court  to  prevent  it,  the  Court  will  throw 
the  whole  burden  of  these  repairs  on  certain  heritors  only,  and 
exempt  another  heritor,  because  the  former  executed  or  attempt- 
ed the  repairs  without  rigidly  adhering  to  an  estimate  and  con- 
tract,  while  the  other  stood  by,  and  at  most  objected,  but  took 
no  legal  measure  to  have  the  errors  of  his  brother  heritors  cor- 
rected in  time.  This  last  would  require  nothing  less  than  some 
strict  legal  nullity  in  the  proceedings.  And  we  may  repeat, 
that  we  see  no  warrant  for  holding  that  even  the  total  vrant  of  a 
contract  for  repair  of  a  church  would  constitute  such  nullity — 
still  less  some  looseness  in  and  departure  from  the  contract 
occurring  in  the  course  of  executing  or  attempting  to  execute 
such  repair.  S.  Another  special  objection  has  been  st8ted» 
that  at  one  of  the  meetings,  the  body  which  imposed  the  assess- 
ment was  not  the  heritors,  but  the  kirk-session.  We  think 
that  objection  too  critical.  We  think  it  sufficiently  appears  that 
the  meeting  was  in  truth  a  meeting  of  the  heritors,  though  first 
called,  and  then  adjourned  along  with  a  meeting  of  kirk -session, 
which  it  was  convenient  to  have  assembled  at  the  same  time. 
We  believe,  in  practice,  this  is  common.  And  further,  we 
think  that  the  effect  of  this  objection,  even  if  well  founded, 
would  only  be  to  make  it  necessary  to  call  a  new  meeting  of  the 
heritors  to  impose  the  assessment,  which  would  still  remain 
due  as  before.  On  the  whole,  we  are  of  opinion,  that  upon 
consideration  of  what  is  set  forth  in  the  record,  pleadings  and 
productions,  the  advocator  ought  to  be  subjected  to  the  assess- 
ment in  question.  There  is  only  one  other  point  on  which  we 
have  not  touched  above ;  because  we  are  not  sure  that  it  is  in- 
volved in  the  question  put  to  us,  which  seems  to  relate  rather  to 
the  liability  of  the  advocator  to  the  assessment  generally,  thsn 
to  the  amount  of  his  share  of  it,  viz.  Whether  the  stent  ought 
to  be  proportioned  as  has  been  done,  or  in  the  manner  ap- 
propriate to  the  parishi  considered  as  partly  a  town  parish  like 
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dmt  of  Peterbead  ?  If  this  plea  is  persisted  in,  we  ntlier  think 
chat  it  must  lead  to  an  iii?e8tigation  of  the  facts  of  the  case.** 

Lord  Corehoaie  retarned  the  foIlowin§^  opinion : 

**  I  concur  in  the  above  opinion,  in  so  far  ae  it  relates  to  the 
construction  of  the  Acts  of  Parlianent,  and  of  the  Privv  Coan- 
cil,  concerning  the  building  and  repairing  of  parish  churches, 
and  in  general,  to  the  powers  and  duties  of  heritors  under  those 
Acts.  But  from  the  facts  of  the  case.  I  arrive  at  a  different 
concloston  as  to  the  merita  of  the  question  at  issue.  I  think  it 
is  not  enough  that  a  meeting  of  heritors  ordering  a  church  to  be 
built  or  repaired,  and  levying  an  assessment  for  the  expense  on 
all  the  heritors,  absent  as  well  as  present,  and  dissenting  as  well 
as  eonearrisg,  should  act  bona  jide,  or  with  honest  intention*, 
and  avoid  that  gross  negligence  which  the  law  holds  akin,  if  not 
equivalent,  to  fraud ;  but  that  tbev  are  further  bound  to  use 
that  degree  of  ordinary  diligence  which  a  prudent  man  does  in 
the  management  of  his  own  affkirs.  In  the  language  of  the  civil 
law,  ei  euipam  lalatn  et  culpa m  Uvem  praUare  ienentur,  a  rule 
I  conceive  universally  applicable,  where  a  statutory  trust  if 
created  for  the  purpose  of  imposing  pecuniary  burdens.     In  the 

f  resent  case,  it  appears  that  on  the  13th  December  1827,  the 
^resbytery  appointed  two  tradesmen  of  skill,  approved  of  by  the 
heritors,  to  inspect  the  state  of  the  church  of  Mauchline,  which 
they  did,  and  reported  upon  oath  that  they  found  the  foundation 
of  the  walls  insufficient,  and  the  walls  generally  in  an  insuffi- 
cient state,  and  the  roof  very  much  decayed,  and  the  whole  in 
such  a  state  as  to  be  incapable  of  being  repaired.     Six  weeks 
before  this,  one  of  them  had  informed  the  heritors  that  the  whole 
roof  was  perfectly  rotten  and  useless.     Considering  how  simple 
the  structure  of  a  country  church  in  Scotland  is,  all  this  might 
have  been  discovered  with  equal  ease  in  September  1826,  before 
a  shilling  of  expense  had  been  incurred,  as  in  October  or  Decem- 
ber 1827,  after  more  than  £500  had  been  spent  in  an  abortive, 
because  an  impracticable  attempt.  There  is  no  evidence  from  the 
minutes,  that  a  general  examination  of  the  church,  with  re- 
ference to  the  fact  whether  it  could  be  safely  and  effectively  re- 
paired, took  place,  before  a  plan  of  repair  was  adopted  and  com- 
menced.    The  west  gallery  was  indeed  inspected,  and  on  that 
inspection  a  resolution  to  repair,  agreeably  to  a  certain  plan,  was 
passed,  and  a  contract  actuaUy  executed.     That  plan  was  soon 
found  to  be  impracticable,  the  south  wall  was  declared  insuffi- 
cient, and  appointed  to  be  rebuilt,  in  so  far  as  it  appears,  without 
any  inspection  of  the  other  walls.     It  is  true,  that  on  this  occa- 
sion three  men  inspected  the  roof;  but  they  were  all  contractors 
or  offerers  for  the  job.     Davidson  was  contractor  for  the  wright 
and  slate  work,  Tait  for  the  walla,  and  Lees  had  been  condi- 
tionally preferred.     It  appears  that  Nimmo,  the  only  person 
who  had  no  interest  in  the  matter  was  called  upon  to  repoiC  only 
as  to  the  insufficiency  of  the  south  wall,  which  the  other  contrac- 
tors had  an  interest  to  rebuild,  and  not  as  to  the  roof,  which  they 
had  undertaken  to  repair,  and  which  he  himself  pronounced  ir- 
reparable three  months  afterwards.    To  proceed  with  so  hazard- 
ous an  operation  aa  a  general  repair  of  an  old  building,  on  a 
mere  partial  and  superficial  inspection,  and  that  by  persons  evi- 
dently interested,  appears  to  me  an  act  of  great  imprudence. 
Before  any  such  attempt,  a  thorough  and  minute  examination  of 
the  whole  fabric  ought  to  have  been  made  by  disinterested  per- 
Bons  ;  the  plans,  specificationa  and  estimates  of  every  part  of  the 
work  ought  to  have  been  deliberated  settled  ;  and  if  a  doubt  was 
entertained  of  the  practicability  of^  the  repair,  the  contractors 
ought  to  have  been  taken  bound,  not  only  to  execute,  but  to  op- 
bold  it.     To  omit  these  precautions  was  certainly  a  want  of 
Ordinary  circumspection,  and  the  heritors  were  the  more  to 
blame,  that  they  were  put  on  their  guard  by  Sir  James  Bos- 
weira  reiterated  protests,  rested,  it  is  true,  at  first  on  an  unten- 
able ground,  but  afterwards  directed  in  general  terms  against  the 
whole  proceeding.     To  give  effect  to  this  assessment  would  be, 
in  my  opinion,  a  bad  precedent     A  meeting  of  heritors  is  too 
often  disposed  to  prefer  the  alternative  of  repairing  to  that  of 
rebuilding,  either  from  short-sighted  economy,  or  from  the  de- 
•ire  of  transferring  a  burden  from  their  own  shoulders  to  those  of 
their  successors  ;  and  by  pitching  up  an  old  and  ruinous  church, 
the  congregation  in  the  meantime  is  ill  accommodated,  and  them- 
sdvea,  and  those  whom  they  are  empowered  to  assess,  are  in  the 


end  saddled  with  twice  the  expense  which  would  be  required  to 
erect  a  new  one.  It  is  for  the  benefit  of  all  parties,  that  the 
heritors  should  not  be  encouraged  to  wink  at  the  real  state  of 
the  building  placed  under  their  charge.  It  seems  to  be  thought 
hvd,  that  the  Iocs  in  this  case  ahould  be  laid  on  the  individuala 
who  attended  the  meeting,  while  those  who  staid  mwaj  are 
exempted ;  and  if  it  were  done,  that  a  motive  would  be  held  out 
to  heritors  to  absent  tbemsdvca  on  such  occasions,  and  to  ne- 
glect the  duty  imposed  upon  them  by  law.  But  truly  there  is 
Bttle  danger  of  that  result ;  for  if  the  heritors  do  not  choose  to 
act,  the  Presbytery  will  not  ftdl  to  act  for  them.  I  am  of  opi- 
nion, therefore,  that  the  advocator  is  not  liable  for  the  asaeasment 
in  question." 

Lords  Cnugie  and  Gilliet  retarned  this  opinion : 

*'  The  pleadings  and  proceedings  in  this  case,  on  which  the 
opinions  of  the  (>orthave  been  required,  involve  two  queationa 
of  general  importance — lif,  The  aathority  of  the  heritors  or 
landed  proprietors  in  Scotland,  in  regard  to  the  rebuilding  or  re- 
pairing of  parish  churches;  and  2rf,  The  proper  form  of  proce- 
dure to  be  followed  by  those  who  may  exercise  auch  authori^. 
There  is  a  third  question  of  less  consequence — Whether,  hold- 
ing the  proceedings  of  the  heritors  in  this  caae  as  unauthorised 
and  informal,  the  advocator  Sir  James  Boswell  has  nevertheless, 
by  taciturnity  and  acquiescence,  debarred  himself  from  making 
any  objection  to  them  ?  The  two  questions  fint  mentioned 
must  be  governed  by  the  Act  of  the  Secret  or  Privy  Council  in 
Scotland  in  1563,  referred  toand  confirmed  by  Act  1566,  c  56,  join- 
ed with  the  subsequent  Act  1572,  c  54.  Of  the  first  of  these,  an 
authentic  transcript  has  been  obtained,  and  a  copy  will  be  found 
annexed.*    It  is  not  said   in  the  Act  of  the  Secret  Council, 

*  "  jipud  Sliriling,  riij  Septembrit,  Anno  fxUu 
«  The  quhilk  dav.  the  saidis  Lordis  of  Secreit  Counaale,  un- 
derstanding that  the  paroche-kirkis  of  thia  realme,  partlie  be 
sleuth  and  negligence  of  the  parochlneria,  and  partlie  be  our- 
sycht  of  the  personis,  dailie  decayis  and  becummis  ruynous,  and 
part  of  tbame  ar  alreddy  fallin  'doun,  the  parochinaria  nawyia 
causand  the  samyn  be  raendit  nor  yit  the  persone  doant  that 
appertenis  to  him  for  uphald  thairof,  quhairthrow  the  preching 
of  the  word  of  God,  ministratioun  of  the  sacramentis,  and  reding 
of  the  commone  prayers,  ceissis.  And  the  people  thairthrow 
becummis  altogidder  without  knawledge  and  fear  of  God. 
Tbairfoir  the  saidis  Lordis  ordains  all  paroche-kirkii  within  this 
realme  quhilkis  ar  decayit  and  fallin  doun  to  be  repaired  and  up- 
bigget.  And  quhair  thai  ar  ruynous  and  faltie  to  be  mendit 
And  efter  Uiat  thai  be  sufficlentUe  mendit  in  windowis,  thak, 
and  uther  necesaaris,  mantenit  and  uphaldin  upoun  the  expensis 
of  the  parochinaris  and  persone  in  manner  following.  That  is  to 
say,  the  tua  part  of  the  eipensis  thairof  to  be  maid  be  the  paroch- 
inaris and  third  part  be  the  persone.  And  that  the  samyn  may 
tak  effect  with  expeditioon,  ordanis  letteria  to  be  direct  to 
officiaris  of  the  Quenis  shireffis  in  that  part  to  pas  and  charge 
the  parochinaris  of  the  paroche-kirkis  within  this  realme  to  elect 
and  cheise  certane  of  the  maist  honest  qualifeit  men  within  thair 
parochynis  to  tax  every  ane  of  thame  effenmd  to  thair  substance 
for  furnessing  of  the  twa  part  of  the  expensis  to  be  maid  in  big- 
ging  and  repairing  of  the  saidis  paroche-kirkis.  And  that  the 
saidis  taxtaris  to  be  chosen  mak  the  said  taxatioun  to  the  effect 
foresaid  within  xij  dayis  nixt  efter  thai  be  chargit  thairto.  And 
efter  the  said  taxatioun  be  maid,  that  the  saidis  parochinaris 
mak  payment  of  the  sowmes  that  thai  sal  be  taxt  to,  to  the  kirk- 
maisteris  or  deaconis  of  the  paroehin  to  be  appointit  be  thame 
for  ressaving  thairof  to  the  reparatioun  of  the  saidis  paroche- 
kirkis  sicklike  within  xij  dayis  next  efter  thai  be  chargit  thairto, 
under  the  pane  of  rebellioun,  and  failzeing  thairof  to  put  thame 
to  the  borne.  And  also,  that  the  saidis  messengeris  paa  and 
sequestrat  the  frutis  teindis  and  proffittis  of  the  saidis  parochynis, 
sa  fer  as  may  extend  to  the  personis  part  of  the  same :  To  re- 
mane  in  the  partKhinaris  handis  quhill  the  aaid  persone  depone 
and  piit  in  the  handis  of  the  said  kirk-maister  and  deaconis  his 
part  of  the  expensis  to  be  maid  upoun  bigging  and  repairing  of 
the  said  kirk,  extending  to  the  third  part  thairof:  And  the 
saidis  sowmes  being  put  in  the  said  kirk-maister  or  deaconis 
handis,  that  thai  incontinent  Chatreftcr  cause  the  saidis  kirkis  ilk 
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br  wheiB  tbe  letters  of  homing  there  mentioned  are  to  he 
Obtained,  for  compelling  the  parishionen  to  choote  fit  persons, 
atrled  kirk-masters  and  deaeons,  to  make  the  requisite  assess- 
ments, two-thirds  being  laid  on  the  parishioners,  and  the  remain- 
ing third  being  laid  upon  the  parson,  that  is,  the  parish  minister 
himself,  if  in  the  f«11  right  of  the  benefice,  or  the  individual 
standing  in  the  general  right  of  the  titiilaritjr  of  the  teinds.  It  may 
he  supposed  that  any  of  the  paririiioners  or  members  of  the  eccle- 
siastical establishment  in  Scotland  at  the  time  were  entitled  to 
Interpose.  The  assessment,  however,  is  to  be  completed  in 
twelve  days,  and  within  tweFre  days  more,  payment  is  to  be 
made  to  the  kirk-masters  or  deaeons ;  and  it  is  also  to  be  en- 
forced against  the  parishioners  bw  a  charge  of  homing — ^what 
is  to  be  laid  upon  the  parson  or  titular,  so  far  as  unpaid,  being 
to  be  recovered  by  sequestration  of  his  lands  and  teinds,  and  to 
be  p^  over  to  the  deacons  and  kirk-masters.  These  measures 
may  be  considered  as  rather  sommaiy,  hot  they  might  be  thought 
•expedient  and  just,  in  order  to  accelerate  the  buildings  required, 
and  for  equalising  the  burthen  among  the  parties  liable,  the  ex- 
penses not  being  made  a  real  lien  upon  the  lands,  but  to  fall 
opon  the  proprietors  and  titulars  at  the  time.  From  the  enact- 
ment in  1572,  it  appears  that  the  parishioners  had  been  tardy  in 
imposing  the  necessary  assessments,  and  did  not  name  kirk- 
masters  and  deacons  : — It  enacts,  'that  qubair  the  parochiners 
being  required  to  elect  and  chuse  persones  for  making  of  the 
taxation  to  the  effect  foresaid,  refusis  or  delayis,  or  quhair  there 
is  na  kirk-masters  or  deacons  appoynted.  That  then  the  arch- 
bischop,  bischop,  superintendent,  or  commissioner  of  the  kirkes 
in  the  time  of  their  visitstion,  quhilk  sail  he  betwixt  and  the 
first  day  of  Junii  nixt  to-cum,  sidl  at  their  descretioun  nominate 
arid  appoint  persones  in  every  parochin,  for  making  and  settling 
of  the  taxation,  as  alswa  for  receiving  of  the  samin ;  and  de- 
cerais  and  deelaris  the  said  nomination  and  appoyntment  to  be 
sufficient,  and  sicklike  execution  sail  passe  for  compelling  of 
them,  tt  micht  have  been  given  and  granted,  be  vertew  of  the 
aaid  act  of  Secret  Council,  in  case  they  had  bene  elected  be  the 
parochiners.*  There  is  no  longer  any  doubt  that  the  Presby- 
teries and  other  Ecelesiastical  Courts,  as  established  at  the 
Reformation^  and  now  existing,  have  all  the  powers  given  bv 
these  Statutes,  although  at  first  they  were  exercised  jointlv  witn 
those  dignitaries  of  the  Episcopal  Church  who  then  held  ap- 
pointments in  Scotland.  Indeed,  by  enactments  in  the  same 
year,  chap.  46  and  48,  the  same  functionaries  are  authorised  to 
perform  all-  the  necessary  offices  of  the  church,  the  superinten- 
dents and  commissioners  there  mentioned  being  members  of  the 
Presbyterian  persuasion,  having  charge  of  ecclesiastical  matters 
at  the  time.  It  thus  appears, — I.  That  the  heritors  or  landed 
proprietors  of  Scotland  (for  such  must  be  held  to  have  been  the 
parishioners  mentioned  in  these  enactments)  had  no  authority, 
of  themselves  and  directly,  to  order  what  was  to  be  done  as  to 
rebuilding  or  repairing  of  churches,  or  as  to  the  subsequent  pro- 
ceedings: their  duty  was  to  name  kirk-masters  and  deacons, 
with  the  powers  assigned  to  the  persons  so  described.  Upon 
the  heritors  failing  to  do  so,  the  members  of  the  Reformed 
Church  vrithin  whose  bounds  the  parish  lay  were  to  appoint 
persons  duly  qualified,  and  to  enforce  what  was  required.  2. 
Although  nothing  is  said  as  to  the  question,  Whether  the  church 
was  to  be  rebnlt  or  repaired,  it  seems  necessarily  to  follow,  that 
the  persons  so  appointed  were,  in  the  first  plsce,  to  decide  either 
as  to  the  one  or  the  other.  They  could  not  otherwise  determine 
what  assessments  were  to  be  imposed,  and  which,  it  will  be 
remembered,  were  to  be  equal  to  the  expenditure  in  repairing  or 
rebuilding,  and  no  more ;  nor  could  they  enter  into  effectual 
contracts  for  that  purpose,  as  was  well  explained  and  enforced 
in  the  late  case  of  Kilmacolm.  On  this  point,  there  could  be 
no  difference  between  repairing  or  rebuilding.  It  may  be  ad- 
mitted, at  tbe  same  time,  that  the  heritors  might,  by  a  mutual 
contraet,  i^gree  to  build  or  repair  a  church,  so  as  to  render  it  fit 
for  the  accommodation  of  the  parish ;  and  after  such  contract* 
whether  it  bad  received  the  formal  sanction  of  the  Presbytery  or 

ane  within  thair  awin  parochynis  be  reparit,  biggit,  and  mendit 
snfficientlie,  efferand  to  the  sowmes  that  sal  be  consignit  and 
put  in  thair  handis  to  that  effect,  under  tbe  said  pane  of  rebel* 
lioun,  and  failzeing  thairof  to  pdt  them  to  the  horn/'  &c. 


not,  the  heritors  might  apply  to  the  Judge- Ordlimry,  as  in  tb» 
case  of  any  other  contrsct,  for  compelling  performance.  And  it 
might  be  farther  admitted,  that  if  all  this  was  done  by  a  con- 
siderable minority  of  the  heritors,  and  aeqoieaoed  in  bv  the  rest» 
and  for  the  general  benefit,  and  without  any  essential  deviation 
from  the  forms  prescribed  by  the  Statute,  a  complaint  afterward* 
made  ought  not  to  be  readily  listened  to.  It  has  been  said,  that 
after  tbe  work  was  performed  (the  expense  amounting  to  jBA32^ 
of  whi^h  ^61  has  been  assessed  upon  the  advocator),  the  sanc- 
tion of  the  Presbytery  might  be  obtained  ;  but  in  this  respect, 
the  authority  of  the  church  courts  is  purely  statutory,  and  can 
only  be  exercised  in  the  form  and  manner  prescribed  by  the 
Stature.  Although  the  works  had  been  property  ordered  and 
beneficial,  as  they  have  proved  the  contrary,  the  Presbytery 
could  not  afterwanls  give  any  confirmation  to  them ;  and  accord- 
ingly, the  demand  has  been  made  in  the  ordinary  course  of  law, 
as  ia  the  case  of  a  consensual  obligation.  But  it  is  mamfcat,' 
and  clearly  established  by  the  judgment  in  the  case  already  re<* 
lerred  to,  that  the  Presbytery  ooold  onlv  have  acted  as  the  re- 
spondents ought  to  have  done.  If  they  bad  followed  tbe  eoorse 
pointed  out  by  law,  they  would  have  previously  inquired,  whe- 
ther an  effectual  repair  might  be  made,  or  if  a  new  church  wa* 
necessary.  They  wouM  have  then  advertised  for  specification* 
and  estimates,  and  entered  into  a  regular  contract,  with  proper 
security  for  the  performance ;  and  upon  payment  of  the  sums  so 
ascertained,  the  heritors  would  have  been  free  from  any  farther 
expense  for  many  years  to  come.  What  has  been  done  has  beent 
wholly  useless,  and  so  much  money  thrown  away ;  and  if  the  re- 
spondents cannot  support  the  proceedings  on  the  footing  of  air 
obligation,  created,  and  necessarily  to  be  inferred  from  the  ad- 
vocator's conduct,  they  have  no  case.  On  looking,  however, 
into  the  proceedings  as  stated  in  the  record  and  writings  pro-' 
dueed,  the  judgment  of  tbe  Sheriff  appears  to  be  unauthorised. 
Before  any  repairs  were  begun,  as  it  would  seem,  a  protest  wae 
taken  against  the  proceedings ;  and  although  the  reason  there 
stated  was  rested  upon  the  taking  away  of  the  advocator's  gaU 
lery,  it  virtually  and  necessarily  included  an  objection  to  tbe 
whole.  These  protests  were  from  time  to  time  renewed.  It 
dso  appears,  that  instead  of  tbe  repair  attempted,  the  walls  of 
the  church  might  have  been  under-built,  whereby  the  build- 
ing of  a  new  church  would  have  been  rendered  unnecessary.  No 
regular  contract  was  made^the  one  which  is  referred  toas  sucfa« 
being  without  a  date ;  it  is  not  attested  by  witnesses,  nor  sub- 
scribed by  the  cautioners,  nor  by  a  single  heritor ;  and  yet  tbe 
advocator's  name  is  mentioned  among  the  rest  ss  entering  into 
the  contract.  By  such  a  writing,  the  cautioners  could  not  be 
bound,  nor  any  of  the  heritors,  unless  in  consequence  of  their 
approbatory  acts.  Besides  the  specified  repairs  as  to  which  art 
estimate  had  been  given  in,  it  was  left  to  the  coAtractors  to  do 
what  farther  might  be  thought  necessary, — the  work  to  be  valued 
by  an  individual  named ;  and  with  regard  to  the  advocator,  so 
far  from  justifying  the  plea  arising  from  implied  consent  or  ap- 
probation, his  conduct  throughout  expressed  dissent,  and  nothing 
else.  In  this  respect,  the  decision  in  the  ease  of  Araott,  whicb 
has  been  referred  to,  is  quite  adverse  to  the  respondentia  argo-- 
ment,  it  being  held,  that  where  an  obligation  could  only  be 
raised  on  an  implied  consent,  it  might  be  put  an  end  to  at  anv 
time  by  dissent  It  is  almost  unnecessary  to  add,  that  from  sura 
circumstances  as  have  here  occurred,  great  misnnderstandlngt 
have  arisen  between  the  clergy  of  Scotland  and  the  heritors,  aa 
well  as  among  tbe  heritors  themselves ;  and  teoch  unnecessarv 
expense  incurred  in  the  repairing  and  rebuilding  of  parish 
churches  and  manses  ;  and  for  these  reasons,  as  well  as  others, 
it  is  humbly  thought  the  principle  of  tbe  case  of  Kilmacolm 
should  be  steadily  acted  upon  and  enforced.  And  therefore, 
that  the  advocator  ought  not  to  be  subjected  in  the  asaesament 
in  question." 

The  abore  remit  was,  on  11th  July  18S4>,  renewed^ 
for  tbe  purpose  of  obtaining  the  opinion  of  Lord 
Jeffrey,  who  returned  the  following : 

"  I  concur,  on  the  whole,  in  tbe  opinion  of  the  Lord  Presi- 
dent, and  tbe  majority  of  the  consulted  Judges.  I  cannot  ente< 
into  the  view  which  seems  to  have  been  adopted  by  Lords  Gil- 
lies and  Craigie,  that  the  whole  proceedings  of  the  heritors  were 
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withofit  legal  sancdon,  and  could  only  be  enforced  a§  a  comemwU 
contract  among  private  indmduals,  because  the  injunctions  of 
the  Acts  of  Parliament  and  Privy  Council  were  not  literally  ob- 
served— and  in  particular, '  that  they  bad  no  authority  of  them- 
aelves*  to  order  repairs  or  assessments,  but  only  *  to  elect  per- 
aons*  to  perform  those  offices.     If  this  be  a  just  view  of  tbe 
existing  law,  the  consequence  would  be,  that  no  repairs  bave 
been  ordered,  or  any  assessment  levied,  by  meetings  of  heritors, 
on  legal  authority  for  the  last  two  hundred  years ;   since  it  is  be- 
lieved to  be  at  least  so  long  since  *  taztars'  and  *  kirk-maiaters,* 
in  terms  of  the  Act  of  Privy  Council,  have  been  appointed  to 
impose  the  assessments,  and  execute  the  repairs.     Nay,  if  it  be 
necessary  to  find  an  express  sanction  in   tbe  words  of  the  Acts 
for  all  that  is  now  to  be  done,  it  might  well  be  doubted  whether 
tbe  bentora  alone  were  entitled  to  interfere,  to  the  exclusion  of 
tbe  other  parishioners ;  and  it  seems  clear,  that  no  election  of 
taxtars  could  be  valid,  unless  it  was  made  at  a  meeting  called  on 
letters  of  charge  by  the  Sheriff,  and  unless  the  taxation  was 
made  within  twelve  days  after  their  nomination  :    In  the  same 
way,  as  to  the  interference  of  tbe  Church,  the  Act  1572  allows 
it,  in  express  terms,  to  '  archbishops,  bishops,  superintendents  or 
commissioners*  only ;  and  could  never  justify  either  any  order  or 
contract,  or  any  actual  assessment  by  tbe  authority  of  those,  or 
any  other  ecclesiastical  persons,  directly,   since  it  gives  no  such 
powers,  but  only  authorises  them  in  certain  cases  *  to  nominate 
and  appoint  persons,  for  making  and  settling  the  taxation,'  in  de* 
fault  of  the  previous  nomination  of  such  persons  by  the  heritors ; 
^-while  it  is  at  least  doubtful  whether  the  words  of  the  Statute 
would  warrant  even  this  exercise  of  power,  subsequent  to  the 
1st  of  June  1573.     It  is  needless,  however,  to  say,  that  invete- 
nte  practice  and  repeated  decisions  have  settled  that  this  is  not 
tbe  true  construction  of  these  enactments;  or  rather,  that  the  law 
upon  this,  as  upon  many  other  subjects,  has  been  incontrovertibly 
settled  by  practice  and  decisions,  upon  principles  originally  in- 
troduced by  particular  Statutes,  but  modified  and  extended  in 
their  practical  application,  as  the  progress  of  society,  aiid  the 
ebangea  of  our  institutiona  might  require.     Upon  the  second 
ground  of  defence,  as  to  which  the  opinion  of  Lord  Corebouse 
is  in  consonance  with  that  of  Lord  Gillies  and  Lord  Craigie, 
I  have  certainly  bad  more  difficulty:     But,  on  the  whole,  I 
agree  with  the  majority  of  the  consulted  Judges,  in  thinking — 
Isif  That  it  does  not  require  individual  consent  (or  want  of  in- 
terest  to  dissent)  to  bind  an  absent  or  dissenting  heritor,  in  such 
a  case,  by  tbe  acta  and  resolutions  of  the  majority ;  and,  2</,  That 
it  doea  require  a  eulpn  lata  to  deprive  them  of  their  right  to 
enforce  his  equal  contribution.     The  remark  of  Lord  Core- 
bouse,  that  all  actings  under  a  statutory  power  are  null,  unless 
the  terms  of  the  Statute  are  complied  with,  is  unquestion. 
ably  true  aa  to  recent  Statutes,  containing  a  precise  defini- 
tion of  the  powers  granted,  and  a  minute   directory  as  to 
the  way  in  which  such  powers  are  to  be  exercised,  but  haa 
a  very  limited  application  to  such  ancient  acts  as  are  here  in 
question,  which  contain  no  directions  whatever,  either  as  to 
aorveys,  contracts  or  estimates,  and  have  already  been  explain- 
ed or  extended  by  an  authorised  usage  of  near  two  centuries. 
The  real  difficulty  is,  that  it  is  always  somewhat  of  a  loose  (or 
jury)  question,  what  should  be  held  to  amount  to  culpa  lata  f 
And  it  is  a  little  complicated  in  this  case,  by  the  principle  esta- 
blished in  that  of  Kilmaoolm.     Generally  speaking,  I  do  not 
consider  that  case  aa  having  any  direct  or  authoritative  applica- 
tion to  the  present,— for  the  reaH>ns  stated  in  the  opinion  of  the 
Hiigority.     But  still,  if  tbe  opposition  of  the  advocator  had  been 
reated  from  tbe  beginning,  on  the  precise  grounds  which  were 
sustained  (rthut  inttgritj  in  that  case,  and  if  tbe  expense  had 
been  unprofitably  Incurred,  in  the  face  of  a  requisition  upon  bis 
part  to  delay  any  outlay  or  assessment  till  it  was  ascertained 
whether  repair  or  rebuilding  was  most  eligible,  and  till  the 
amount  was  liquidated  by  a-  special  contract,  I  should  bave  been 
inclined  to  bold,  that  the  other  heritors  were  guilty  of  a  culpa 
lata,  in  proceeding  after  such  an  admonition — and  on  this  ground 
I  would  have  subjected  them,  without  relief,  in  the  whole 
amount  which  was  afterwards  fruitlessly  expended :  But  it  is 
abundantly  obvious,  that  this,  at  all  events,  was  not  the  charac- 
ter of  the  proceedii^.     Tbe  advocator  seeips  at  first  to  have  ac- 
quiesced in  tbe  resolution  to  repair — and  never  proposed  any 


inquiry,  with  a  view  to  the  other  alternative — of  jrebnildiDg.     He 
afterwards  objected,  indeed,  to  any  interference  with  bis  gallery, 
and  applied  to  the  Sheriff  for  an  interdict  on  that  special  ground  \ 
in  the  refusal  of  which  he  seems,  however,  to  have  acquiesced. 
After  this,  be  merely  protested  generally— and  certainly  did 
nothing  to  lead  tbe  heritors  into  tbe  right  coorae,  or  to  put  tbem 
in  malajida  in  pursuing  that  on  which  they  had  entered.  Tbe  case 
of  Kilmacolm  was  a  case  de  damno  infecto  et  probabili, — where 
a  premature  proceeding  was  stayed,  rebut  inlegrit — and  most 
properly.     But  here  it  is  de  damno  facto  et  certo  r  For  the  pro. 
ceeding,  right  or  wrong,  was  completed,  without  legal  impedi- 
ment, or  specific  challenge ;  and  the  question  is,  not  whether  it 
would  have  been  better  to  have  made  previous  inquiry,  and 
whether  any  one  requiring  it  tempeUit*i  might  not  have  enforced 
bis  request,  but  how  the  expense  actually  incurred  shall  now  be 
defrayed  ?     Suppose  that  the  repairs,  instead  of  being  found  im« 
practicable,  had  been  happily  completed — and  a  tolerable  church 
been  obtained  by  means  of  tbem— would  the  caae  of  Kilmacolm 
have  entitled  tbe  advocator  to  have  refused  bis  share  of  tbe  as- 
sessment, merely  because  the  repairs  had  been  gone  about,  and 
the  assessment  laid  on,  without  sufficient  inquiry,  or  a  formal 
contract,  and  after  protests  by  him  about  his  gallerv,  or  other- 
wise, as  they  now  appear  on  the  record  ?     If  he  could  not  have 
refused  in  such  a  case,  I  think  it  clear  that  be  cannot  be  allowed 
to  refuse  in  the  present,  on  the  mere  authority  of  the  decision  in 
Kilmacolm;  for  the   repairs,  though    not  happily  completed, 
were  honestly  attempted ;  and  it  is  for  tbe  money  bona  fide  ex- 
pended in  the  attempt  that  tbe  advocator  is  now  pursued.     If 
there  was  culpa  lata  in  the  expenditure,  he  will  be  entitled  to 
exemption, — but  not  merely  for  want  of  a  previous  contract  or 
thorough  inspection,  aa  necessary  in  every  case  to  legalise  tbe 
proceeding.     In  truth,  though  tbe  case  of  fCilmacolm  ia  referred 
to,  I  do  not  understand  that  it  ia  on  the  principle  of  that  case 
that  the  advocator  truly  relies.      The  grounds  on  which  he 
substantially   rests    bis   defence  are — l«i.   That  tbe    expense 
was  entirely  useless,  and  tbe  money  thrown  away;    and   td^ 
That  this  was  owing  to  gross  and  culpable  negligence  in  those 
who  incurred  it.     The  &st  of  these  grounds,  taken  by  itself,  I 
hold  to  be  irrelevant ;  and  tbe  other,  with  great  submission,  I 
think  not   grounded  in  fact.     Assuming  that  the  procedure 
was  honest,  and  that  tbe  heritors  took  as  much  care  of  the  ad- 
vocator's interest  as  they  did  of  their  own — (which  seems  indis- 
putable)-—the  case,  though  more  startling  perhaps  in  its  circum- 
stances, really  comes  to  the  ordinary  one,  of  some  extra  expense 
being  incurred  in  a  building,  in  consequence  of  obstaclea,  which, 
in  point  of  fact,  were  not  foreseen  when  the  work  was  begun, 
though  by  very  careful  inquiry  they  might  have  been  discovered. 
Suppose  that  in  rebuilding  a  church,  some  unexpected  defect  in 
the  foundation  requires  additional  building,  or  piling,  or  even  a 
change  of  the  line  of  some  of  the  walls,  and  a  demolition  of  part 
of  what  is  erected — to  avoid  such  expense,  would  this  be  aground 
on  which  an  absent  heritor,  or  even  one  who  had  protested  about 
his  gsllery,  or  generally  against  having  a  new  churc^  at  all,  could 
get  rid  of  his  share  of  this  additional  expense?  and  yet,  by  a  very 
careful  examination  of  the  ground,  the  necestfity  of  it  might  have 
been   avoided.      In  principle,  the  caae  is  parallel  here,  and 
plainly  depends,  not  on  the  consideration  that  the  expense  has 
been  actually  unprofitable,  but  on  the  question,  whether  it  wus 
occasioned  by  plain  culpable  neglect?    In  tbe  present  instance, 
I  cannot  bring  myself  to  hold  that  it  was.     Tbe  amount  is  im- 
material to  tbe  law  or  the  justice  of  the  case.  But,  if  I  read  the 
record  right,  the  Lord  Ordinary's  interlocutor  reclaimed  against, 
does  not  find  the  advocator  liable  for  jC6l,  178.,  as  bis  sl^re  of 
Je5d2,  lOs.,  but  merely  for  hia  share  of  £331,  lla.,  which  wiU 
be  less  than  £38." 

Finally,  the  remit  having  been  again  renewed  for 
Lord  Cockburn's  opinion,  his  Lordship  expressed  his 
concarrence  **  in  the  opinion  of  the  Lord  President 
and  the  majoriti/  of  the  consulted  Judges,  for  the  rea- 
sons therein  stated** 

The  cause,  with  these  opinions,  was  advised  to-day, 
when  the  Court,  concurring  with  the  majority  of  the 
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eontolted  Jadge«,  adhered  to  the  interlocotor  of  the 
Lord  Ordinary. 

Advocator^  Authorities (1.)  Kirk- Session  of  Lauder  v. 

The  Gademan  of  Gallowthiels,  24th  Norember  1630  ;  Men 
7918.  (2.)  Porterfield«.  Gardiner.  10th  December  1629;  Fac. 
ColU 

Respondents*  Authorities. — (1.)  Act  of  Secret  Council,  ISth 
September  1563.  Statute,  1563,  c.  76 ;  Statute,  1572,  c.  54. 
Kirk  of  Selkirk  V.  Stewart,  30th  November  1628;  M.  791  a 
Shaw  V.  Countess  of  Wintown,  25th  June  1623$  M.  7913. 
Heritors  of  Selkirk  v.  Duke  of  RoxbuiKh,  9th  February  1738; 
M.  7915.  Dunlop*s  Parochial  Law,  ch.  2,  p.  5.  Kirk-Session 
of  Lander  0.  The  Gudeman  of  Gallowshiels,  ui  sup.  Minister 
of  Dunning  V.  The  HeritorsrlOth  June  1807;  Fac  Coll.  Opi- 
niona  in  Minister  of  Dunoon  o.  The  Heritors,  19th  May  1815; 
Conneirs  Sup.  p.  132.  Case  of  An  worth,  in  House  of  Lords  ; 
Dow*B  Reports,  Vol.  IV.  p.  288.  Case  of  Tingwall,  22d  June 
1787  ;  M.  7928;  Conn.  Sup.  pp.  34  and  71.  Case  of  MetbveUt 
I4ih  May  1828;  S.  &  D.  Vol.  VI.  p.  791.  Case  of  Kilma- 
colm,  19th  December  1829;  S.  and  P.  Vol.  VI IL  p.  277. 
(2.)  Act  of  Privy  Council,  1563.  Statute,  1572,  c.  54.  Pro. 
claroation  of  William  and  Mary,  11th  August  1692^     Proda- 

ition  of  William,  Sd  March  1693; 


Lard  Ordinary,  Mackenzie.— ^cl.  Dun.  M'Neill  and  Neaves ; 
Home 8c  Rose,  W.S.,  Wg«nif— ^ft.  M.  Napier;  J.  W.  M'Keni. 
zie,  W.S.,  Jgeni Mr  Rollaad.  Clerk.— {J,  R.] 


9th  Deeember  18S4. 
Second  Difuion.— (J.  R.) 

No.  68. — Wf LLTAM  M'Kay,  Pursuer^  v.  The  Magi«« 
TBATBS  and  C0MMI8SIOKERS  <2^PoLicB  ofG%K%oovr^ 
Defenders. 

Statute — Clause — Police— «<f  local  Police  Act  having  conferred 
power  on  the  Magittraiet  of  a  burgh,  as  constituent  members  of 
ike  Board  afPoUce,  to  diemiss,  bjf  the  voice  of  any  two  of  their 
number,  aitjr  of  the  inferior  officers  of  the  establishment  at  plea" 
SMre  :  tasd  hamng  also  provided  that  the  Boqrd  of  General  Com^ 
tnissioners  if  Police  should  have  the  power  to  select,  and  the  ««• 
perintendent  the  power  to  appoint  and  remove  the  officers  belongs' 
t'lffg  ta  his  department ;  and  the  Board  having  discontinued  a 
certain  class  of»ffUers,  called  constables  ofpoliee,  and  appointed 
in  their  stead  a  new  doss  ofofieers,  called  lieutenants  ofpoliee, 
who  were  persons  of  higher  qutU^eations  $han  the  constables,  but 
attached  to  the  superintendent's  department,  although  not  ap~ 
pointed  6y  him  in  terms  of  the  Statutes  and  the  Magistrates^  by 
three  of  their  number,  having  dismissed  one  of  said  lieutenants-^ 
Held,  in  an  action  at  his  instance  for  damages,  on  the  ground  of 
iUegal  dismissal,  that  he'fiti  to  be  considered  as  belonging  to  the 
cIms  of  inferior  tifflcers  specifie4  in  the  Ad,  and  was  therefore 
removable  by  the  Magistrates, 

By  the  existing  Police  Act  for  the  ei%j  of  Glasgow 
it  if  enacted : 

"  Sect.  XIV.  That  the  Lord  Prorost  and  five  Bailiea» 
the  Dean  of  Guild  and  the  Deacon  Convener  of  the  Trades 
of  the  said  dty,  and  the  General  Coipmissioneii  of  the  said 
viarda,  chosen  as  aforesaid,  shall  b^  and  afe  hereby  appoint* 
ed  as  a  Board  of  General  Commissioners  for  assessing,  levjr 
ing  and  applying  the  monies  hereinafter  directed  to  be  raised 
for  the  purposes  of  this  Act,  for*  naming  and  appointing  the 
master  or  superintendent  of  police,  collectors,  treasurers,  clerks* 
and  other  servants  to  be  employed  in  the  e^^ecution  thereof, 
for  fixing  their  salaries,  for  regulating  the  manner  of  watch- 
ing, patrolling,  lighting  and  cleapin^  the  streets,  for  establish- 
ing rules  and  regulations  for  the  direction  and  government  of 
the  said  master  pr  superintendent,  collectors,  treasurers,  clerks 
and  other  servanb,  and  as  hereinafter  directed,  and  for  executing 
the  other  matters  specified  in  this  Act,  and  committed  to  their 
charge.** 

.  •'  Sect.  XXXVI.  That  it  shall  and  may  be  lawful  to  the 
said  Lord  Provost,  M>igistrates,  Dean  of  Guild,  Deacon  Con- 


vener and  other  General  Commissioners  herein  named,  and  they 
are  hereby  empowered  and  required  to  appoint  a  fit  and  proper 
person  to  be  master  or  superintendent  of  police,  for  executing 
the  matters  committed  to  him  by  this  Act,  for  regulating  the 
police,  and  for  preserving  peace  and  good  order  within  the  said 
city :  Provided  always,  that  it  shall  be  in  the  power  of  the  said 
Lord  Provost,  Magistrates,  Dean  of  Guild,  Deacon  Convener, 
or  of  them  and  the  other  General  Commissioners  herein  ap- 
pointed, at  any  meeting  held  for  the  purpose,  to  dismiss  the 
said  master  or  superintendent  ofpoliee  from  his  said  office.** 

*<  Sect  XXXVII.  And  whereas  it  is  expedient  that  the 
master  or  superintendent  of  police  so  to  be  appointed,  shouid» 
as  far  as  possible,  be  made  answerable  for  the  conduct  of  the 
officers,  patrol  and  watchmen  to  be  appointed  in  these  depart- 
ments, and  acting  under  his  orders,  be  it  enacted,  that,  as  often 
as  the  Board  of  General  Commissioners  hereby  appointed  shall 
have  fixed  the  competent  number  of  officers,  patrol,  watchmen 
and  other  servants  which  they  shall  judge  necessary  for  the  pur- 
poses of  this  Act,  and  which  they  are  hereby  authorised  and 
required  to  do  (the  number  of  officers  to  be  employed  exclusively 
in  the  criminal  department  of  the  establishment  not  being  less 
than  six),  and  shall  have  also  ascertained  the  eligibility  of  ap- 
plicants to  serve  in  these  several  departments,  it  shall  and  may 
be  lawful  to  the  said  master  or  superintendent  of  police,  and  he  is 
hereby  authorised  and  required  to  appoint  from  among  the  said 
applicants,  whose  eligibility  shall  have  been  so  ascertained,  fit 
and  proper  persons  for  said  offices,  and  to  remove  them  at  plea- 
sure, the  said  roaster  or  superintendent  being  always  accountable 
to  the  said  Lord  Provost  and  Magistrates,  and  to  the  said  Board 
of  General  Commissioners,  not  only  for  his  own  conduct,  but 
for  the  conduct  and  efficiency  of  the  officers,  patrol,  watchmen 
and  other  inferior  servants  selected  and  appointed  by  him,  and 
acting  under  bis  directions.** 

**  Sect.  XXXVIIL  And  be  it  further  enacted,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  Lord  Provost,  Magistrates, 
Dean  of  Guild,  Deacon  Convenerand  other  General  Commission- 
ers herein  named,  and  they  are  hereby  authorised  and  required 
to  appoint  a  collector  or  collectors,  treasurer  or  treasurers,  for 
levying,  receiving  and  paying  away  the  monies  to  be  raised  in 
virtue  of  this  Act ;  to  appoint  a  derk  or  clerks  for  keeping  their 
books  and  records ;  to  appoint  a  surveyor  or  surveyors  for  making 
up  Usts  of  the  persons  qualified  to  elect  or  be  elected  commission- 
ers as  aforesaid;  to  appoint  a  superintendent  of  fire-engines, 
and  such  other  servants  as  shall  be  necessary  to  be  employed  in 
the  execution  of  this  Act,  and  whose  appointment  is  not  other- 
wise herein  provided  for.** 

M  Sect.  XLII*  And  be  it  further  enacted,  that  nothing  herein 
contained  shall  be  so  construed  as  to  prevent  the  said  Magis- 
trates, or  any  two  of  them,  from  punishing  or  dismissing  any 
of  the  officers,  patrol,  watchmen,  or  other  inferior  servants  ap- 
pointed in  virtue  of  this  Act,  when  the  said  Msgistrates,  or  any 
two  of  them,  shall  find  it  necessary  and  proper  so  to  do ;  and 
that  90  officer,  patrol,  watchman,  or  other  servant  so  dismissed* 
shall  b^  reinststed,  without  the  consent  and  approbation  of  two 
pf  the  said  Magistrates  for  the  time  being.** 

The  qaestion  in  thi«  case  wag,  whether  the  defen- 
ders, Hugh  Cogan  and  two  others,  as  Magistrates  of 
Glasgovf  for  the  time  being,  were  entitled  to  dismiss 
the  parsn.er,  a  lieutenant  in  the  police  establishment 
there,  from  his  office,  in  ▼irtne  of  the  power  of  dis- 
missal reserved  to  the  Magistrates  by  the  section  in 
the  Police  Statute  last  above  quoted ;  or  whether  the 
pursuer,  as  a  superior  officer  in  said  establishroent» 
neither  named  nor  removeable  by  the  saperintendent> 
in  terms  of  section  37  of  the  Statute,  but  belonging 
to  the  class  of  servants  pointed  out  in  section  SB  there- 
of,  ought  to  have  been  dismissed,  not  by  the  Magis- 
trates, but  by  the  Commissioners  of  Police,  and  that 
only  upon  cause  shown?  The  following  were  the 
circumstances  of  the  case : 

The  office  of  constoble  of  police  formerlv  formed 
part  of  the  Glasgow  police  establishment.    It  was  an 
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office  attached  to  the  saperinteDdent's  department; 
and  the  constables,  who  were  three  in  namoer,  were 
subordinate  to  that  officer.  On  Mr  Deno^an  being 
elected,  in  March  1832,  superintendent  of  the  Glas- 
^ow  police,  he  suggested  rarious  improrements  in  the 
establishment,  and  in  particular,  the  appointment  of 
three  lieutenants  of  police  in  room  of  the  constables, 
who  should  be  persons  of  superior  qualifications  in  all 
respecta.  This  proposal  having  been  submitted  to 
the  Board  of  Police,  a  committee  was  appointed  to 
report  thereon,  who  concurred  in  recommending  the 
propriety  of  the  above  appointment,  differing  only  in 
opinion  as  to  the  suitableness  of  the  new  name  of 
lieutenant  in  place  of  the  old  designation  of  constable. 
On  this  report,  the  Board  resolved  to  make  the  ap- 
pointment recommended  by  the  snperintandent ;  attd 
they  also,  by  a  majority,  decided  that  the  new  officers 
should  be  named  lieutenants  of  police.  An  advertise- 
ment for  three  individuals  to  perform  the  duties  of 
Ueutonanto  of  police  was  accordingly  inserted  in  the 
newspapers,  when  a  number  of  candidates  appeared. 
Out  of  these  a  leet  was  first  selected,  and  thereafter, 
at  a  meeting  of  the  General  Board  of  Commissioners 
on  8th  November  1832,  the  pursuer  and  two  other 
individuals  were  elected  to  the  office  of  lieutenants  of 
police*  This  appointment  was  made  by  the  Board 
themselves,  in  plaee  of  being  devolved  upon  the  su- 
perintendent. The  clerk  was  directed  to  intimate 
the  pursuer's  appointment  to  him,  which  he  did  ac- 
cordingly,— the  terms  of  which  were,  that  he  was 
to  receive  £80  per  annum  of  salary,  and  his  engage- 
ment was  to  subsist  from  the  date  of  his  appoint- 
ment till  the  last  Monday  of  May  following,  "  to  be 
continued  thereafter  from  year  to  year,  by  elections 
to  take  place  one  month  before  the  last  Monday  of 
May,  so  long  as  yon  give  satisfaction.*'  The  pursuer, 
according  to  notice,  entered  upon  the  duties  of  his 
office  on  1st  January  1833,  and  continued  in  the  per- 
formance thereof  until  the  data  of  his  dismissal,  to  be 
immediately  mentioned.  It  appeared  that  on  1 5th 
May,  4th  and  20th  June,  1833,  three  consecutive  com- 
plainta  were  brought  in  the  Police  Court  against  in- 
dividuals in  the  vicinity  of  the  pursuer's  residence, 
for  shaking  carpets  over  the  windows  of  their  houses, 
which  were  deemed  by  the  officiating  Bailie  to  be 
frivolous  and  vexations ;  and  on  an  inquiry  into  the 
circumstances,  it  was  alleged  that  the  pursuer  was 
discovered,  in  breach  of  his  doty  as  lieutenant  of 
police,  to  have  been  implicated  in  the  instigation  of 
these  prosecutions,  and  his  conduct  in  other  respecta 
was  said  to  be  offensive.  On  these  grounds,  the  de- 
fenders, Mr  Cogan  and  others,  as  magistrates,  re- 
aolved,  by  a  minuto  of  26th  June  1833,  recorded 
In  the  Council  minute-book,  to  dismiss  the  pursuer, 
did  dismiss  him  accordingly,  *and  directed  the  super- 
intendent of  police  to  carry  the  above  resolution  in- 
to effect,  which  was  done  on  the  same  day,  by 
the  requisite  communication  from  him  to  the  pur- 
suer. On  receiving  said  communication,  the  pursuer 
addressed  a  letter  to  the  Commissioners  of  Police, 
complaining  of  the  proceedings  of  the  Magistrates, 
and  soliciting  redress:  which  having  been  considered 
at  a  meeting  of  the  Board,  held  on  4th  July,  they, 


**  redognising  the  power  of  the  Magistrates  in  this 
case,  decline  any  interference  therein.". 

In  these  circumstances,  the  pursueri  on  I3th  August 

1833,  brought  the  present  action  against  the  defen* 
ders,  Mr  Cogan  and  others,  as  Magistrates,  and  the 
Commissioners  of  Police,  for  payment  of  his  salary, 
and  for  damages.  In  support  of  his  action,  the  pur- 
suer pleaded — I.  That  the  defenders,  the  Police  Com- 
missioners, by  their  contract  with  the  pursuer,  and 
from  the  nature  of  his  office  as  lientenant  of  police, 
were  not  entitled  ^o  dismiss  him  at  pleasure,  or  daring 
the  currency  of  his  engagement  with  them,  except 
upon  sufficient  cause  shown,— II.  That  said  defenders 
were  the  only  parties  having  power  under  the  Police 
Act  1821,  to  dismiss  the  pursuer  from  his  office  as 
lieutenant  of  police  ;  ilnd  even  had  the  point  arisen 
under  the  Statute,  they  would  not  have  been  entitled 
to  exercise  the  power  in  question,  to  the  effect  of  re- 
moving him,  except  upon  sufficient  cause  shown.-* 
III.  That  the  defenders,  the  Magistrates  of  Glasgow, 
had  no  power,  either  at  common  Taw  or  under  the  42d, 
or  any  other  section  of  the  Police  Act  of  1821,  to  dis« 
miss  the  pursuer  from  his  office  of  lieutenant  of  po^ 
lice,  either  at  pleasure,  or  even  upon  sufficient  cause 
shown. — IV.  That  in  the  circumstances  of  his  dismis- 
sal, both  defenders — the  Magistrates  and  Police  Com- 
missioners— wdre  conjunctly  and  severally  liable  to  the 
pursuer,  Istf  for  the  proportion  of  his  salary  effeiring 
to  the  period  between  the  date  of  his  dismissal  and 
Whitsunday  1834,  the  term  to  which  his. engagement 
was  current ;  and  2^/,  for  damages. 

In  defence  against  the  action,  the  defenders,  the 
Magistrates,  pleaded-*I.  That  at  common  law,  and 
by  virtue  of  statutory  powers,  the  Magistrates  were 
entitled  to  dismiss  the  pursuer  without  inquiry,  pre- 
monition, or  cause  assigned. — II.  That  his  subjection 
to  those  powers  was  inherent  in  and  inseparable  from 
his  appointment. — III.  That  the  pursuer's  dismissal 
proceeded  on  justifiable  grounds.— IV.  That  the  de- 
fenders having,  in  their  character  of  Magistrates, 
acted  bona  Jide^  and  to  the  best  of  their  judgment, 
could  not  be  rendered  liable  in  damages  for  a  mere 
error,  if  such  there  was. 

The  defenders,  the  Commissioners  of  Police,  be- 
sides adopting  the  pleas  for  the  Magistrates,  in  so  fkr 
as  applicable  to  their  case,  maintained  the  following : 
— L  That  no  relevant  ground  of  action  was  laid  against 
the  defenders  as  a  Board  of  Police. — 11.  That  there  was 
not,  on  the  part*of  the  defenders,  any  breach  of  con- 
tract with  the  pursuer,  and  therefore  tnev  were  neither 
indebted  to  him  in  salary,  nor  liable  in  damages.— 
III.  That  the  pursuer's  dismissal  having  been  ordered 
by  the  Magistrates,  to  whom  in  such  a  matter  the  de- 
fenders were  bound  by  the  Statute  to  give  obedience, 
would  not,  even  although  unjustifiable  in  itself,  afford 
any  legal  ground  for  action  against  the  defenders. 

The  Lord  Ordinary  (Mackensie>,  on  20th  May 

1834,  pronounced  the  lollowing  interlocutor  and  note : 

''  The  Lord  Ordimiiy  hanng  heard  parties*  Drocnraton,  and 
thereafter  considered  the  closed  record  and  whole  proeesa.  Finds 
that  the  defenders,  Messrs  Hugh  Cogan,  John  Sommervile  and 
William  McLean,  had  not  ri^bt,  as  Magistrates  of  Glasgow,  to 
dismiss  the  pursuer  from  his  office  of  lieutenant  of  police  in 


18340 


THE  SCOTTISH  JURIST. 


M 


Giafigow,  whicih  nevertheless  they  did,  and  therefore  finds  them 
liable  to  hiai  for  wages  as  libelled,  and  also  for  damages  on  ac- 
count of  said  dismissal  t  Finds  the  other  defenders,  the  Com> 
missiooars  of  Police  of  Glasgow,  liable  to  the  pursuer  for 
wages  as  libelled ;  but  finds  no  relemnt  groimd  stated  on  wbieh 
they  can  be  subjected  in  damages  to  the  pursuer :  Appoints  the 
cause  to  be  enrolled,  that  steps  mav  be  taken  for  fixing  the  pre- 
cise amount  of  the  said  wages,  and  lor  finding  the  amount  of  the 
said  damages. 

«  Note.^By  section  14  of  the  Statute,  the  Board  of  Com'* 
missioners  are  to  be  appointed  for  naming  and  appointing  *  the 
master  or  superintendent  of  police,  collectors,  treasurers,  clerks, 
and  other  serTsnts  to  be  employed  in  execution  thereof,'  t.  e.  of 
the  Suture,  and  to  fix  their  salaries,  &c.  By  section  86,  the 
Commissioners  are  to  name  the  superintendent,  and  it  is  to  be  in 
the  power  of  the  *  Provost,  Magistrates  and  Dean  of  Guild  and 
Deacon  Convener,  or  of  them  and  the  other  General  Commis- 
sioners herein  appointed,  at  any  meeting  he)d  for  the  purpose'  to 
dismiss  the  superintendent.  By  section  87*  on  the  narrative, 
that  it  is  expedient  the  superintendent  should  be  answerable  *  for 
the  conduct  of  the  officers,  patrol  and  watchmen'  acting  under 
his  orders,  it  is  enscted,  that  when  the  Commissioners  shall 
have  fixed  the  competent  number  of  officers,  patrol  and  watch- 
men, and  other  servants  for  the  purposes  of  the  Act,  and  ascer- 
tained the  eligibility  of  applicants,  it  shall  be  lawful  for  the  so- 
perintendent  *  from  among  the  said  applicants,' to  appoint  fit  and 

Soper  persons  for  said  offices,  and  •  to  remove  them  at  pleasure.' 
y  secrion  37  (meaning  38),  the  Commissioners  are  to  appoint 
•  a  collector,  treasurer,  clerk,  surveyor,  superintendent  of  fire- 
engines,' and  such  other  servants  as  shall  be  *  necessary  to  be  em- 
ployed in  the  execution  of  this  Act,  and  whose  appointment  is  not 
otherwise  herein  provided  for.'  There  appears  no  separate  pro* 
vision  for  the  power  of  dismissal  of  the  collector,  &c«.  or  other 
servants.  But  after  some  other  provisions,  follows  sect  42,  pro- 
viding '  that  nothing  herein  contained  shall  be  so  con«trued  as  to 
prevent  the  said  Magistrates,  or  any  two  of  them,  from  punish- 
ing or  dismissing  any  of  the  officers,  patrol,  watchmen,  or  other 
inferior  servants,  appointed  in  virtue  of  this  Act,  when  the  said 
Magistrates,  or  anv  two  of  them,  shidlfind  it  necessary  and  pro- 
per so  to  do ;  and  that  no  officer,  patrol,  watchman  or  other 
servant  so  dismissed  shall  be  reinstated  without  the  consent  and 
approbation  of  two  of  the  said  Magistrates  for  the  time  being.' 
This  is  the  section  on  which  the  question  in  the  present  case  is 
raised.  Now  the  interpretation  of  the  Lord  Ordinary  is  this, 
that  this  clause  is  applicable  only  to  those  officers,  &c.,  who  are 
named  and  removable  by  the  superintendent,  not  to  the  super- 
intendent, nor  to  the  collector,  treasurer,  clerk,  surveyor,  su- 
perintendent of  the  engines,  *  or  other  servants  necessary  to  be 
employed  in  the  execution  of  this  Act,*  and  appointed  by  the 
Commissioners  under  section  88.  It  is  true  that  this  construc- 
tion leaves  the  dismissal  of  this  class  of  servants  not  specially 
provided  for.  But  that  only  Implies  that  it  fell  under  the  ge- 
neral power  of  the  Commissioners,  and  under  this  general 
power  it  most  fall  at  any  rate,  on  any  construction.  For  the 
power  of  the  Magistzates  or  any  two  of  them,  in  any  view,  can- 
nut  be  pretended  to  have  been  enacted  as  the  ordinary  or  proper 
provision  for  dismissal  of  this,  or  any  class  of  officers  or  servant 
but  ooly  as  an  extraordinary  power,  so  far  as  it  went. '  Then, 
under  this  construction^  the  Lord  Ordinary  thinks  that  the  lien- 
tenants  were  servants  of  the  description,  pointed  out  in  section 
88,  with  the  collector,  &c.  The  mode  aqd  whole  circumstances 
of  their  appointment  appear  t&  sh'ow.  this.  Is  particular,  it  ap- 
pears imflossible  to  say  that  they  were  officers  liable  to  be  re- 
moved by  the  superintendent,  since  he  can  remove.only  those 
whom  be  appoints,  by  section  87,  and  the  lieutenants  were  ap- 
pointed, not  by  him,  but  by  the  Commissiomers." 

Both  ti»  Magistrates  and  Coiqinissioners  of  Police 
reclaimed.  The  Court  ordered  cases.  The  argument 
for  the  porener  in  his  case  was»  that  the  power  of 
dismitsal,  under. the  42d  section  of  the  Police  Statute, 
included  those  officers  only  appointed  in  terms  of  the 
S7th  ;  that  the  appointment  of  the  pursuer  not  having 
bjeo  io  made,  he  «Onld  not  be  ao  dismissed,  but  must 


be  deemed  under  the  classes  of  officers  referred  to 
under  the  l4th  and  S8th  sections ;  that  the  real  object 
of  the  4^d  section  was,  to  provide  for  cases  of  extra* 
ordinary  dismissal  only  ;  and  that  the  powers  claimed 
by  the  Magistrates  might  be  productive  of  results 
subversive  of  the  powers  of  the  Commissioners.  The 
substance  of  the  argument  fur  the  defenders  was,  that 
the  pursuer,  from  the  nature  and  duties  of  his  office, 
was  an  inferior  officer  on  the  establishment,  attached 
to  the  department  of,  and  subordinate  to  the  superin- 
tendent, and  although  not  in  this  particular  instance 
receiving  his  appointment  from  him,  this  had  proceed* 
ed  from  a  mere  mistake  and  oversight  of  the  termi 
of  the  Statute,  which  could  not  really  affect  the 
pursuer's  relative  position  in  the  scale  of  senrants^ 
and  that  therefore,  in  common  with  the  other  in- 
ferior officers,  the  pursuer  held  his  appointment  sub* 
ject  to  dismissal  by  the  Magiatrates,  aa  prescribed  by 
the  Act. 

At  advising, 

The  Lord  JuHice^Clerk  s«id,-^At  first  when  this  note  was 
presented,  I  had  great  doubts  of  the  Lord  Ordinarv's  inter* 
locutor.  Cases  were  therefore  ordered,  which  have  been  well 
argued ;  and  we  are  now  to  deliver  our  opinions.  In  the  first 
place,  I  would  observe,  that  io  regard  to  what  is  the  legal  im- 
port of  the  Act  of  Parliament,  the  parties  are  not  to  be  blamed 
for  caUing  the  attention  of  the  Court  to  the  office  and  duties  at 
common  law  of  a  magistrate.  No  doubt,  local  Acts  of  Parlia^ 
ment  may  be  passed,  in  order  to  limit  and  control  the  inherent 
powers  of  magistrates  :  But  that  is  not  to  be  easily  supposed. 
It  appears  to  me,  that  in  considering  this  case,  it  is  by  no  means 
incompetent  to  look  to  the  origin  and  history  of  the  appoint- 
ment in  question.  I  observe  the  Magiatrates  say  that  we  are 
not  entitled  to  read  the  notes  of  Mr  Denovan,  as  they  are  not 
before  us ;  but  the  minutes  of  the  Police  Board  are  before  us, 
and  I  see  from  them  the  history  of  this  appointment.  Now  it 
is  material  to  observe,  that  no  .mention  is  made  of  the  word 
lieutenant  in  the  Act  of  Parliament,  but  it  does  appear  that 
mention  is  made  of  the  word  constable.  Then  it  appears  that 
three  out  of  the  list  of  criminal  officers  were  elected  constables. 
It  so  happened  that  when  Mr  Denovan  was  appointed  snperin^ 
tendent,  be  turned  his  mind  to  the  olrject  of  making  the  establish- 
ment  more  effective,  and  a  committee  of  improvement  was  named. 
They  made  a  report  approving  of  Mr  Denovan*s  suggestions,  and 
in  conformity  thereto,  recommending  the  discontinuance  of  the 
three  constables,  and  the  appointment  of  three  new  officers  in 
their  place,  meaning,  no  doubt,  that  these  were  to  be  men  of  a 
superior  grade,  but  clearly  in  subordination  to  the  superlnten* 
dent.  All  this  is  evident  from  the  report  which  receives  the 
sanction  of  the  Board ;  and  notice  is  directed  to  be  given  for 
candidates  accordingly.  But  what  I  would  call  attention  to  is, 
that  this  is  but  a  resolution  of  the  Board  to  appoint  three offiters 
in  room  of  three  already  Upon  the  establishment.  Now  here 
comes  the  error  whieh  was  committed  by  these  parties.  In 
place  of  doing  what  was  required  of  them  by  the  87th  section  of 
tbe.Act  of  Parliament,  viz.  to  determine  the  qualifications  of 
the  candidates,  but.  that  done,  to  leave  it  to  the  superintendent 
to  appoint  the  officers,  (the  basis  of  which  rule  being  the  ac-> 
•countabiliiy  of  the  superintendent,  not  fpr  his  own  neglects 
merely,  but  also  for  those  of  the  officel's  acting  uhder  mm), 
the  Board  make  the  ^ppoiatment  themselves.  .That,  I  appre- 
hend, was  an\error,  and  has  given  rise  to  the  present  question. 
Had  the  superintendent  made  the  appointment,  no  such  question 
as  is  raised  in  this'case  could  have  been  agitated.  But  they  did 
make  the  selection,  and  the  names  of  seven  individuals  are  given 
in,  as  being  the  most  eligible  applicants ;  but  at  the  close  of  the 

Sroceedings,  a  petition  is  presented  by  Bryce  Smith,  praying  to 
e  added  to  the  leet,  who  was  a  person  already  on  the  establish- 
ment, and  he  is  one  of  those  .who  were  eliftted.  This  esta- 
blishes clearly  that  one  on  themtablisbment  was  equaUy  eligible 
to  the  office  as  others  in  the  situation  of  M'Kay.     Then  intima- 
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tion  is  given  to  the  pursuer  of  his  appointment,  in  terms  certi- 
fying, that  be  shall  hold  it  no  longer  than  he  gives  satisfaction. 
In  these  circumstances,  the  pursuer  enters  into  his  office,  and 
then  took  place  the  proceeding  which  has  given  rise  to  this  ac- 
tion.    He  is  ordered  to  be  dismissed.     He  complains  to  the 
Board,     l^bey  decline  interfering.     He  then  brings  this  action 
for  damages,  and  in  which  the  Lord  Ordinary  has  pronounced  an 
interlocutor  finding  the  defenders  liable  to  him^  both  for  wages 
and  damages.     Now  the  question  comes  to  bci  Whether  this 
kiterlocutor  can  be  adhered  to  ?     In  thejSrs/  place,  I  lay  out  of 
view  all  consideration  as  to  the  relation  in  which  these  parties 
stand  as  to  the  laWk     There  are  no  termini  habilti  for  holding 
them  liable  in  damages,  without  hearing  them.     I  therefore  lay 
that  part  of  the  interlocutor  aside-     We  are  to  consider,  then) 
had  the  defenders  a  right  to  do  what  they  did  ?    Now  that  de» 
pends  upon  the  Act  of  Parliament  i  but  I  cannot  conceive  that  the 
question  rests  upon  the  construction  adopted  of  certain  parts  of 
the  Act  referred  to  by  the  Lord  Ordinary,     t  cannot  beliete 
that  this  person  was  elected  the  head  of  a  department  t     1  cUn- 
tiot  discover  this  from  any  part  of  the  Act  of  Parliament  i     He 
was  subordinate  to  the  superintendent!     Now  what  the  defenders 
aay  is,  that  in  dismissing  the  pursuer,  we  were  performing  oar 
duty  in  terms  of  the  42d  section  of  the  Act.    The  words  of  that 
section  are  of  a  comprehensive  and  broad  description.    They  are, 
that  **  any  of  the  officers*'  may  be  dealt  with  by  the  Magistrates 
as  therein  provided.     Now,  unless  it  can  be  shown  from  other 
parts  of  the  Act  of  Pariiament,  that  notwithstanding  the  words 
of  tiie  42d  section,  they  are  of  limited  application,  it  cannot  be 
held  by  implication  that  there  is  any  restriction  of  them.     On 
looking  into  the  Act,  however,  I  cannot  find  any  such  clause. 
In  the  first  place,  the  14th  section  relates  merely  to  the  heads 
of  departments.     It  enacts  that  the  Lord  Provost,  &c.,  shall 
be  a  Board  of  Commissioners  **  for  naming  and  appointing  the 
master  or  superintendent  of  police,  collectors^  treasurers,  clerks 
and  other  tervants."*     But  there  is  not  a  word  here  said  as  to 
offlceri  {  and,  therefore,  it  is  not  in  that  clause  that  we  can  look 
for  any  limitation  of  the  42d.   The  36th  section  refers  to  the  ap- 
pointment of  the  superintendent,   and  it  contains  a  material 
clause  as  to  his  dismissal :   "  Provided  alwajrs  that  it  shall  be  in 
the  power  of  the  said  Lord  Provost,  Magistrates,  Dean  of  Guild, 
Deacon  Convener,  or  of  them,"  and  the  other  Commissioners,  to 
dismiss  the  superintendent :  so  that  the  power  is  conferred  on 
the  Lord   Provost  and   Magistrates,  &c.,  without  the  inter- 
ference or  sanction  of  the   Commissioners  to  remove  the  su- 
perintendent    I  therefore  can  see  nothing  extraordinary  in  the 
stipulation,  that  any  two  of  the  Magistrates  may  dismiss  an  in- 
ferior officer.     Then  comes  section  d7th,  as  to  the  responsibility 
of  the  superintendent  for,  and  his  power  to  dismiss  the  officers 
acting  under  him.     Now,  the  words  **  the  officers,"  are  broad 
and  comprehensive ;  it  signifies  not  what  their  name  maybe;  and 
these  the  superintendent  is  empowered  *'  to  remove  at  pleasure.'* 
I  have  read  and  carefully  considered  the  whole  of  this  clause, 
and  I  cannot  adopt  the  construction  of  my  learned  brother  (with 
all  the  respect  which  I  have  for  his  ability,  and  the  attention 
which  he  has  bestowed  on  the  case),  which  goes  to  exclude  from 
the  operation  of  this  clause  the  office  held  by  the  pursuer.     It 
appears  to  me,  that  all  officers  whatsoever,  if  in  the  department  of 
the  superintendent,  are  subordinate  to  him,  and  he  is  made  re- 
sponsible for  them  as  well  as  for  himself.     Now,  the  appellation 
of  lieutenant  was  only  a  new  name  for  that  of  constable,  and 
under  the  description  of  "  officers*'  is  comprehended  every  in- 
dividual, whether  high  or  low,  being  subordinate  to  the  superin- 
tendent.    Section  ^  follows,  which,  however,  in  my  view  of 
the  case,  is  of  no  importance.     Then  section  S9th,  which  I 
think  illustrates  and  explains  the  4$2d.     It  thus  appears  to  me, 
that  from  the  other  cUuses  of  the  Act  of  Parliament  which  I 
have  considered,  there  is  no  limitation  to  be  inferred  of  the 
terms  made  use  of  in  the  42d.     Apprehending,  therefore,  that 
the  powers  of  the  Commissioners  under  the  Statute  terminated 
with  the  selection  of  eligible  candidates  for  the  office  held  by 
the  pursuer,  and  that  the  right  of  his  appointment  to  that  office 
did  not  lie  with  them,  and  that  the  Magistrates  have  dismissed 
the  pursuer  in  the  exercise  of  their  statutory  powers,  I  am  of 
opinion  that  there  is  no  ground  in  law  for  finding  them  respon- 
sible to  the  pursuer  for  damages. 


Lord  G/en/ev.— It  is  scarcely  possible  to  agree  with  tbe  Lord 
Ordinary's  interlocutor.  Every  officer  fdla  naturally  to  be  con- 
sidered as  an  inferior  servant.  The  provision  made  in  the  17th 
section  of  the  Act  of  Parliament  is  of  material  conaeqnenoe  in 
this  case.  It  is  there  provided,  that  the  Lord  Provost»  &c., 
and  other  General  Commissioners!  shall  hold  weekly  meetings 
"  for  the  purpose  of  ordering  payment  of  the  wages  and  salaries 
of  the  inferior  officers  and  servants  appointed  under  this  Act, 
for  inquiring  into  their  conduct  and  behaviour,  and  for  repii- 
manding  or  dismissing  such  of  them  as  may  have  acted  impro- 
perly." Now,  if  we  attend  to  the  42d  section,  I  think  it  mast 
refer  to  the  17th ;  and  what  other  interpretation  can  I  put  upon  it, 
than  that,  although  by  the  17th  section  the  General  Board,  at 
weekly  meetings  held  for  the  purpose,  is  authorised  to  dismiss 
the  inferior  officers,  here  the  power  of  dismissal  is  devolved  upon 
the  Magistrates  themselves  ?  I  cannot  therefore  see  any  ground 
for  making  the  distinction  on  which  the  Lord  Ordinary'a  inter- 
locutor proceeds. 

Lotd  Meadowbank.^^The  opinion  which  I  have  formed  from 
the  commencement  upon  this  case,  is  different  from  those  which 
have  been  expressed  by  both  your  Lordships.  I  shall  therefore 
shortly  state  the  reasons  of  it  i^I  have  no  doubt  aa  to  the 
general  law  touching  the  right  of  magistrates  to  control  the 
conduct  of  subordinate  officers.  But  it  is  equally  dear,  that  it 
is  in  the  power  of  the  Legislature  to  limit  that  power  which  is 
inherent  in  the  office  of  a  magistrate  by  the  common  law.  Now 
it  appeared  to  me,  that  in  the  determination  of  this  question,  we 
must  give  the  Statute  fair  play ;  and  if  one  mode  of  interpreting 
it  leads  to  an  anomaly,  and  another  mode  of  interpreting  it  does 
not,  I  would  seek  to  find  a  reason  why  1  might  so  read  the  Sta- 
tute as  to  be  able  to  adopt  the  latter  interpretation.  If,  therefore, 
by  one  interpretation,  I  was  to  give  the  power  of  dismissal  to  a 
majority  of  the  Commissioners  who  elected,  that  would  be  no 
anomaly.  But  when  I  find  that  two  individuals  may  dismiss,  I 
cannot  bring  myself  to  give  an  interpretation  to  an  Act  of  the 
Legislature  ao  extroardinarv*  Now,  when  I  find  words  in  the 
Statute  which  can  bear  the  inference  that  power  is  thereby 
given  to  the  majority  of  the  Commissioners  to  elect  and  to  dis- 
miss, t  would  rather  adopt  that  interpretation  than  the  other, 
which  is  so  anomalous.  It  then  appears  to  me,  that  the  only 
question  is,  with  whom  did  the  election  of  lieutenants  lie, — 
with  the  superintendent,  or  the  General  Board  of  Commiaaioo- 
era?  Now,  comparing  the  14th  section  of  the  Statute,  which 
is  the  first  to  which  our  attention  is  directed,  with  tbe  d7th,  it 
appears  to  me  thst  there  are  two  sets  of  officers,  the  mode  of 
whose  appointment  is  differently  provided  for, — viz.  inferior 
officers*  who  are  to  be  appointed  by  tbe  superintendent ;  and, 
secondly,  certain  other  individuals  who  receive  their  appoint- 
ments from  the  Magistrates  and  General  Commissioners.  When, 
therefore,  the  latter  appointed  such  officers,  they  placed  them  in 
a  situation  so  as  not  to  be  at  the  disposal  of  the  superintendent. 
That  being  my  general  view,  I  enter  into  the  grounds  adopted 
by  Lord  Mackenzie ;  but  as  to  the  result  of  this  opinion,  that  is 
a  different  question,  and  I  reserve  myself  upon  that  point. 

Lord  A/ec/ttfyn.— I  am  in  the  situation  that  1  cannot  concur  in 
the  interlocutor  of  the  Lord  Ordinary.  It  appears  to  me  that 
the  office  of  lieutenant  belongs  entirely  to  the  department  of  tbe 
superintendent,— 4hat  it  is  but  an  intermediate  office  under  him, 
-—and  that  the  peraon  holding  it  comes  within  tbe  general  de- 
scription of  *'  officers"  contauied  in  the  Act.  I  therefore  think 
that  the  lieutenants  fall  to  be  included  under  aection  37th,  and 
not,  as  the  Lord  Ordinary  has  held,  under  the  98th  section  of 
the  Statute.  '  Then  section  42d  gives  power  to  the  Magistrates 
to  dismiss.  It  is  said,  however,  that  the  lieutenanta  were 
elected  by  the  Commissioners,  not  by  the  superintendent.  That 
proceeding  was  irregular,  but  at  any  rate,  it  is  a  matter  of  oo  con. 
sequence.  Tbe  Statute  does  not  say  who  appoints,  but  who 
dismisses.  It  appears  to  me  that  the  lieutenants  were  inferior 
officers :  they  may  be  superior  to  some  officers  on  the  establish- 
ment, but  they  are  subordinate  to  the  superintendent. 

The  Court  altered  the  interlocutor  of  the  Lord  Or- 
dinary, and  assioilsied  the  defenders* 

Lord  Ordinary,  Mackenzie.— ^cf,  T.  Maitland ;  Mackenzie 
and  M*Farlane,  W.S.,  Wgen/f.— For  Magistrates,  Dean  of  Fa- 
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culty  (Hope)  and  Hunter;  Walter  Dickson,  W.S.,  Jgent. — 
For  Police  Committioners,  Ivory ;  Campbell  and  Macdowall, 
S.S.C.»  ^enif.— Mr  Thomson,  C/M.— [J./t.] 


10/ A  December  1834. 

Fiast  Division.^  G.D.) 

No.  69. — Macali8Tbr*sTrustbb8,  Pursuers^  v.  Mac- 
alister's  Exbcutors  and  Others,  Claimants. 

Foreign — Heritable  and  Moveable — Circumstances  in  which 
Jbund,  in  conformity  with  the  opinions  of  English  covnsel  given 
on  a  proof  of  the  laws  and  customs  of  an  islaml  which  had  been 
ceded  by  a  jforeign  prince  to,  and  colonized  by  the  East  India 
Company f  that  property  in  the  island  descended  to  the  heir^ut' 
lawt  and  was  not  carried  by  the  will  of  the  testator. 

This  was  a  multiplepoiiidiog  raised  by  the  troalees 
of  the  late  Governor  Maealister,  of  the  Island  of 
Penang,  for  having  it  determined  whether  certain 
property  in  the  island  belonged  to  the  Governor's 
heir-at-law,  or  was  carried  by  his  will  in  the  English 
form.  The  Court,  on  26th  January  1833,  before 
answer,  allowed  a  condescendence  and  answers  as  to 
the  "  local  castoms  and  usage  and  law  of  the  settle- 
ment of  Penang,"  and  thereafter,  on  2d  July  1833, 
allowed  a  proof:  which  having  been  reported,  they,  on 
10th  June  1834,  (vide  ante,  Vol.  VI.  p.  390,) 

'*  before  farther  advising,  appoint  the  proof  and  cases  to  be  laid 
before  the  Attorney- General  of  England,  and  Sir  Edward  Sug- 
den,  for  their  opinion,  Whether  the  lands  and  the  houses  in 
Penang,  which  belonged  to  the  testator  Governor  Macalister, 
were  or  were  not  effectually  passed  by  bis  will." 

The  counsel  consulted  returned  an  opinion, 

"  that  the  lands  and  houses  in  Penang,  which  belonged  to  the 
testator  Governor  Macalister,  did  not  effectually  pass  by  his 
will." 

And  the  Court,  in  terms  of  this  opinion,  preferred  the 

heir-at-law. 

jfci,  More, et  alii;  James  Bridget,  W.S.,  Agent.— Alt.  Green- 
shields,  et  aiiit  M.  N.  Macdonald,  W.S.,  and  J.  W.  M*Ke»zie, 
W.S.,  Agents-^Mr  Rolland,  CVrJr.— [G^.Z).] 


10/A  December  1834. 
First  Division. — (G.  D.) 

No.  70. — James  Condi b,  Petitioner,  o.  Mrs  Janet 
Stewart  and  David  McDonald,  Respondents. 

Curator  Bonis — Diligence,  Prestable^Interest — Circumstances 
in  wkick  a  man  of  business  having  acted  as  a  curator  bonis  to 
a  lunatic  for  26  years,  with  fidelity  awl  atterUion,  but  without 
rigidly  observing  the  firms  cf  the  Act  of  Sederunt — Held,  1 . 
Thai  he  wom  not  liable  fir  certain  arrears  of  rent,  unless  it  could 
be  shown  that  he  might  have  recovered  the  same  by  proper  dili- 
gence.— 2.  That  he  was  entitled  to  fictor-fee  or  commission  on 
certain  rents  retained  by  the  tenants  on  a  plea  of  compensation. 
— 3.  That  for  those  years,  the  accounts  and  rentals  of  which 
were  not  lodged  in  the  course  ofthefiUowing  year,  he  wca  only 
entitled  to  one-hnlfof  the  usual  factorfie. — 4.  That,  having  been 
constantly  in  advance  fir  the  estate,  except  for  two  short  periods, 
he  was  entitled,  after  imputing  the  money  received  to  the  grow- 
ing  interest  in  the  first  instance,  to  reckon  legal  interest  annually 
on  the  balance  due  to  him. — 5.  That  he  tcoi  entitled  to  the  ex- 
pense  of  his  petition  fir  exoneration,  but  to  no  other  erpemes. 

On  9th  July  1802,  the  late  Mr  George  Condie, 
writer  in  Perth,  was  appointed  curator  bonis  to  John 
Stewart  of  Lassintullich,  an  insane  person,  on  the  ap- 
plication of  Mr  Stewart's  relations.  Mr  Condie  found 
caution,  and  discharged  the  duties  of  his  office  till  his 


death  in  1829.  Mr  Stewart  had  considerable  debts» 
and  as  most  of  the  creditors  were  urgent  for  payment, 
and  the  rents  were  at  first  not  equal  to  the  interest* 
Mr  Condie  was  called  on  to  make  considerable  ad- 
vances. In  May  18*i9,  Mr  Condie  presented  a  peti- 
tion to  have  his  accounts  approved  of,  hut  having  died 
before  this  was  done,  the  present  petition  was  pre- 
sented in  June  1880  by  his  son,  and  conjoined  with 
the  former,  and  a  remit  made  to  an  accountant,  before 
whom  various  objections  were  stated  by  Mr  Stew- 
art's relations  to  Mr  Condie's  accounts,  of  which  the 
only  ones  requiring  notice,  and  ultimately  insisted  in, 
were  the  following:-^!.  That  Mr  Condie  was  liable  for 
certain  arrears  of  rent,  amounting  to  £164,  8.  9.,  in 
respect  he  had  not  shown  that  the  same  were  irre- 
coverable, provided  proper  diligence  had  been  done. 
— ^2.  That  Mr  Condie  was  not  entitled  to  factor-fee  on 
a  sum  of  £281  of  rents,  which  the  objectors  them- 
selves, as  tenants  of  part  of  the  lands,  had  been  found 
entitled  to  retain,  in  conopensation  of  a  debt  due  to 
them  by  the  lunatic. — 3.  That  he  was  not  entitled  to 
factor-fee  for  the  various  years  the  accounts  and 
rentals  of  which  were  not  lodged  within  the  year,  in 
terms  of  the  Act  of  Sederunt,  i3th  February  1730.— 
4.  That  Mr  Condie  was  not  entitled  to  accumulate  in- 
terest annually  on  the  balance  due  to  hrm,  and  thereby 
to  charge  interest  upon  interest.  On  this  last  point 
the  accountant  reported,  that  during  the  whole  of  the 
subsistence  of  the  curatory,  there  was  a  balance  due 
to  Mr  Condie,  except  for  two  short  periods  of  tw^ 
months  each,  on  which  balance  he  had  charged  in- 
terest at  the  rate  of  5  per  cent,  from  the  end  of  each 
year,  and  that 

*<  *  in  all  the  periods  of  the  charge,  the  sums  be  (Mr  Condie) 
received,  much  exceed  the  interest  arising  in  his  favour  for  the 
periods  respectively.  The  effect,  therefore,  of  taking  credit  for 
the  interest  as  Mr  Condie  has  done,  is  precisely  that  of  paying 
the  interest  in  the  first  place,  and  of  applying  the  remainder  of 
the  sums  received,  in  place  of  the  whole  of  them,  towards  the 
eitinction  of  other  claims.'  With  regard  to  the  practice,  I  am 
humbly,  yet  decidedly  of  opinion,  both  from  reflection  on  my 
own  experience,  and  from  the  communications  with  others  I 
have  had  at  various  times,  that  the  mode  adopted  by  Mr  Condie 
must  be  held  as  according  with  general  practice.  I  have  no 
doubt,  however,  that,  on  an  extensive  inquiry,  many  inRtaiices  of 
exception  would  be  found.  That  which  I  consider  the  general 
practice  is,  that  the  accounts  of  a  continuous  intromitter  are  closed 
yearly,  the  interest,  or  the  balance  of  interest,  as  the  case  may 
be,  being  put  to  his  debit,  if  against  him,  and  to  his  credit,  if  in 
his  favour,  and  the  balance  thus  affected  being  carried  to  the 
succeeding  year's  account.*' 

For  two  sums  of  £32,  19.  9.,  and  £6,  0.  3.,  which 
were  objected  to  as  not  vouched,  vouchers  were  sub- 
sea  uentfv  produced. 

The  Lord  Ordinary  (Moncreiff)  made  avizandum 
to  the  Court,  with  the  accountant's  report  and  objec- 
tions and  answers,  adding  the  following  note : 

"  The  Lord  Ordinary  reports  the  case  as  prepared  by  the 
accountant's  report  and  documents  produced.  According  to  the 
remit  he  can  only  do  so.  His  own  opinion  is,  in  general,  that 
the  original  petitioner,  Mr  Geoige  Condie,  who  had  apparently 
accept^of  the  appointment  very  unwillingly,  discharged  bis  duty 
faithfully  and  honestly,  though  some  of  the  forms  required  by 
the  Act  of  Sederunt  were  not  accurately  observed,  and  that 
many  of  the  objections  taken  to  the  accounts  are  of  so  frivolous 
a  nature  as  to  betray  strongly  an  unfair  spirit.  When  the  par- 
ticular objections  are  gone  into,  there  are  only  two  or  three 
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4|aeirion9  which  apptar  to  him  to  deaenre  notice  :  1 .  Aa  to 
the  nnrecovered  arrears  of  rents,  brought  at  laat  to  the  credit  of 
Mr  Condie.  These  arrears  are  all  in  the  early  part  of  the 
management,  previous  to  1806.  They  were  included  in  the  ac- 
counts made  up  and  rendered  to  the  agent  of  the  respondents, 
Mr  Storie,  in  1818,  and  which  were  duly  lodged  in  1&19.  No 
objection  or  demand  for  more  strict  diligence  having  been  since 
made,  till  the  date  of  the  present  application,  it  would  seem  to 
.be  si  severe  measure  of  justice  to  refuse  credit  for  this,  in  a  case 
.where  all  else  is  duly  accounted  for.  2.  The  factor-fee  is  ob- 
jected to,  on  the  ground  that  the  factor  did  not  rigidly  obaerve 
the  Act  of  Sederunt.  The  observance  of  the  Act  of  Sederunt 
is  certainly  of  importance,  but  the  effect  of  particular  failures  in 
it  is  a  matter  in  the  discretion  of  the  Ck>iirt.  It  is  not  denied 
that,  substantially,  foil  and  fair  accounts  have  been  rendered 
from  time  to  time,  and  at  the  last.  The  Court  will  have  to  judge 
whether,  in  a  case  where  this  is  the  result,  and  the  factor  gave  un- 
willingly, at  the  desire  of  the  respondents,  his  time  and  attention 
to  these  affairs  for  about  20  years,  it  is  right  or  decent  to  pro- 
pose that  his  representatives  should  he  left  without  one  sixpence 
«C  remuneration,  merely  because^  to  save  expense,  or,  as  explained. 
Crusting  to  their  own  Edinburgh  agents,  he  did  not  follow  out 
|dl  the  precise  forms  of  the  Act  of  Sederunt,  intended  for  very 
different  cases.  To  the  Lord  Ordinary  it  appears  very  astonish- 
ing that  anv  parties  could  maintain  such  a  plea*  3.  A  plea  of 
the  same  character  is  maintained  in  regard  to  certain  consider- 
able law  expenses  incurred  on  account  of  the  lunatic.  The 
Lord  Ordinary  can  only  say,  that  he  thinks  that  Mr  Condie  only 
idid  bis  duty  in  these  matters,  whatever  might  be  the  result,  and 
that  it  is  out  of  all  question  to  say,  on  general  principle,  that  he 
should  not  have  indemnification  of  the  expense  incurred.  It 
was  evidently  for  the  interest  of  the  respondents  that  the  process 
of  cognition  should  be  defended,  and  also  that  the  question  of 
marriage  should  be  duly  tried.  But,  at  any  rate,  no  doubt  can 
diat  that  the  proceedings  were  taken  in  bonajide,  and  under  the 
.^e  of  the  agents  of  the  respondents.  There  is  a  difficulty 
about  the  precise  amount  of  the  accounts.  But  the  payments 
are  clear;  and  it  is  but  too  evident  that  Mr  Condie*s  estate  or 
Mr  Peat's  is  the  loser,  by  the  loss  of  the  books  of  the  latter. 
4.  A  question  of  importance  arises  on  the  accumulation  of 
interest.  There  is  this  peculiarity  in  the  present  case,  that  the 
•factor,  far  from  having  monies  in  his  hands,  which  he  should 
have  stocked  out,  was  copstantly  in  advance  for  the  estate,  ex- 
cept for  a  few  months  at  two  periods.  He  balances  the  account 
«t  the  end  of  every  year,  imputing  the  money  received  to  the 
^wing  interest  first,  and  then  reckoning  interest  on  the  balance 
•in  the  next  year.  The  aocopntant's  opinion  is  very  decided, 
that  this  is  right  and  correct.  It  probably  is  according  to  prac- 
tice. But  the  Lord  Ordinary  does  not  feel  sure  of  the  point 
.If  the  balances  were  the  other  way,  the  Court  have  not  held 
that  the  factor  is  bound  to  accuuralate  more  than  once  in  two 
or  three  years.  The  principle  of  accumulation  every  year,  in 
the  other  ease,  may  rest  on  other  grounds,  but  they  are  not  self- 
ovident.  It  is  true  that  it  comes  to  the  same  thing  as  imputing 
the  payments  to  interest  first.  But  the  same  principle  might 
be  applied  in  the  other  case.  Yet  the  Lord  Ordinary  still  sup- 
poaes  that  the  accountant  is  right.  5.  The  Lord  Ordinary 
thinks  that  the  petitioner  is  right  in  his  objection  as  to  the  jCd2, 
19s.  9d.,  and  that  that  sum  should  be  added  to  the  sum  of  balance 
due»  brought  out  by  the  accountant.  And  ^e  also  thinks  the 
•midler  oQections  well  founded.  Surely  a  factor  situated  like 
the  petitioder,  had  a  right  to  give  his  ward  a  few  shillings  for 
snuff  or  other  purposes,  where  he  could  get  no  voucher.  As  to 
the  other  minute  objections  of  the  respondents,  they  appear  to 
the  Lord  Ordinary  to  be  very  groundless.  It'is  new  to  say,  that 
.a  trustee  on  a  Highland  estate,  or  his  representative,  must  be 
answerable  penally  if  he  does  not  let  the  shootings  !!** 

The  objections  instated  on  before  the  Court  were 
those  noticed  in  the  interlocutor  quoted  below. 

At  the  advising  on  20th  November,  in  reference  to 
the  objection  as  to  the  factor-fee  for  the  years  in  which 
accounts  were  not  duly  lodged, 

Lord  Giltiei  said,  I  have  the  greatest  respect  for  the  late  Mr 
Condie.     He  was  an  excellent  man,  and  I  am  satisfied  he  ma- 


naged the  estate  with  benefit  to  all  parties.  But  we  are  here 
ddled  on  to  enforce  our  own  Act  of  Sederunt,  and  I  think  we 
cannot  avoid  doing  so.  That  he  was  pressed  into  the  service  is 
no  ground  for  relieving  him  of  his  liability.  But  I  am  not  for 
extending  the  penalty  farther  than  we  can  help.  We  can  award 
any  amount  not  less  than  the  sum  fixed  by  the  Act  of  Sederunt. 

Lord  Balgrajf, — I  think  the  discretion  con^rred  on  the  Court 
is  to  modify  not  less  than  so  and  so^ 

Lord  Macketutie. — I  think  the  Act  of  Sederunt  oieans,  that  Of 
the  factor  fails  in  any  oue  year, .he  loses  the  half  of  that  year's 
salary.  If  he  fails  in  the  next  year,  then  the  half  of  that  year's 
salary-«and  so  on^  I  cannot  think  that  it  means  that  he  loses 
only  half  a  year's  salary  iv  whole  fur  whatever  number  of  years 
he  may  have  failed  to  lodge  accounts^ 

Dean  of  Faeuiljf,  for  the  petitioner,  stated,-  that  he  anticipated 
the  judgment  of  the  Court  on  this  point ;  and  although  a  severe 
one,  it  would  do  a  great  deal  of  goodb  But  he  submitted,  that 
as  t^  Act  of  Sederunt  required  the  aecounta  to  be  lodged  an- 
nually, that  the  parties  might  see  and  object  to  theuH  no  objec.' 
tions  could  now  be  stated  to  the  details  of  such  of  the  accounts 
as  had  been  duly  lodged,  as  these  objectious  should  have  been 
stated  at  the  time. 

Lord  Balgray, — I  Aovbt  very  arach  thai  interpretation  of  the 
Act  of  Sederunt,  which  would  require  an  annual  settlement  of 
the  accounts  of  every  judicial  factor  and  factor  loco  tuioris.  The 
meaning  of  the  Act  of  Sederunt  is,  that  the  accounts  should  be 
seen  from  time  to  time,  so  as  to  afi^rd  information  for  checking 
them  in  the  final  accounting.  There  i»  no  proper  accounting 
till  the  end  of  the  factory.  The  intention  merely  is  to  enable 
the  parties  to  preserve  evidence* 

Lord  J/acArflMtf.— It  may  perhaps  be  eompeCent  for  the 
parties  to  object  to  the  annual  accounts  in  some  shape ;  but  the 
question  is,  are  they  bound  to  do  so,  and  within  what  time?  I 
never  heard  of  such  a  rule  before. 

Lord  Gillies. — There  is  no  proper  party  in  the  field  to  object 
to  the  annual  accounts. 

Lord  Balgray  said.  As  to  the  interest :  Both  a  common 
factor  and  a  factor  loco  iutoria  is  entitled,  from  the  first  rents  re- 
ceived by  him,  to  repayment  of  his  advances — at  leaat  of  the 
interest.  I  never  saw  annual  accounts  made  up  in  any  other 
manner  than  is  done*  here ;  and  the  accountant  most  correctly 
reports  the  general  practice,  which  I  know  very  well.  I  must 
say  that  Mr  Condie  has  been  most  ungratefully  used. 

Lord  Mackentie  agreed  as  to  the  interest. 

Lord  Gilliet  also  agreed,  except  that  he  would  have  had  soose 
difficulty  in  allowing  5  per  cent. 

• 

As  to  the  expenses  of  process,  wbich  were  stated 
to  exceed  £100,  the  Court  thought  that  Mr  Condie 
having  infringed  the  Act  of  Sederniit,  could  not  be 
found,  entitled  to  expenses.  Thi»  point  was  again 
mored  on  1 0th  December  eorrent,  when  it  was  argued 
that  Mr  Condie  should  get,  at  all  events,  the  expense 
of  the  petitions  for  exoneration,  and  of  the  account- 
ant's report,  which  were  necessary,  independent  of 
the  discussions  that  had  taken  place. 

Lord  JBalgray, — The  general  practice  as  to  &ctoii  of  all  de- 
scriptions is  to  remit  to  an  accpuntant  to  compare  the  accounts 
with  the  Vouchers,  and  both  parties  bear-the  expense,  which  the 
Court  ultimately  settles. 

Lord  GilUet.'-ryit  Condie  was  a  very  respectable  man,  but  I 
am  afraid  that  if  a  party  is  paid  for  keeping  accounts,  he  must 
keep  them  suflkiently  clear.  He  is  no  doubt  entitled  to  the 
expense  of  the  applications  for  exoneration,  but  I  conceive  that 
B  trustee  who  is  paid  is  bound  to  keep  distinct  accounts. 

Lord  Presidenl. — So  far  as  regards  comparing  accounts  and 
vouchers,  the  remit  to  the  accountant  saves  the  party  a  great 
deal  of  trouble. 

Lord  Mnekenne, — I  am  ready  to  go  the  length  of  each  party 
bearing  their  own  jsxpenses,  wbich  is  virtually  done  already  by 
the  interlocutor  agreed  on,  though  not  signed. 

The  Court  prononnced  this  interlocutor,  dated  SOUi 
November,  signed  lltk  December  1834: 
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**  The  Lords  haTiiig  tdvited  the  conjoined  petitions,  with  the 
accounts  of  the  late  George  Condie,  as  curator  bcnit  for  John 
Stewart,  Esq.  of  Lassintallich,  and  heard  counsel  for  the  parties 
on  their  objections,  hine  inde,  to  the  report  of  the  accountant. 
In  renpect  that  Mrs  M'Donald  and  her  son  have  failed  to  show 
that  the  snm  of  J8I64,  8.  9.  (to  the  allowance  of  which,  at  part 
of  the  arrears  giren  np  by  the  curator  in  his  discharge,  they  ob- 
ject,) might  have  been  recovered  by  proper  diligence.  Find  that 
the  said  sum  is  a  legitimate  article  of  discharge  in  the  curatorial 
accotints ;  Sustain,  as  an  article  of  discharge,  the  sum  of  ^3*2, 
I9s.  9d.,  paid  by  the  curator  to  Captain  Stewart  as  half  of  the 
expense  of  a  march  fence ;  also  the  sum  of  £6,  9.  5.  paid  to 
Dott,  being  an  account  for  furnishings  due  to  him ;  also  the  ar- 
ticle of  10s.  paid  to  Mr  Stewart,  to  account  of  crop  1808:  Sus- 
tain the  articles  of  £S,  7.  7.(  and  jCI4,  Is.,  as  charges  of  com- 
mission or  factor.fee  on  the  rents  retained  or  compensated  by 
Mrs  McDonald,  subject  to  the  operation  of  the  next  finding : 
But  in  respect  that  the  said  curator  intromitted  with  the  rents 
of  Lassintulltch  during  the  years  from  1802  to  1829,  antf  the 
llrst  half  of  1890,  while  as  to  several  of  these  years  he  failed  to 
lodge  accounts  and  rentals  in  terms  of  the  Act  of  Sederunt,  Find 
that  the  petitioner  is  not  entitled  to  the  full  factor-fee  which 
would  otherwise  have  been  chargeable  by  the  curator  for  those 
years,  of  which  the  accounts  and  rentals  were  not  duly  lodged  in 
the  course  of  the  following  year;  and  in  the  particular  circum- 
stances of  this  case,  modify  the  charge  of  factor.fee  for  each 
year  of  neglect  in  complying  as  above  with  the  Act  of  Sederunt, 
to  one-half  of  the  usual' charge:  Further,  in  respect  that  the 
curator  was  bound  to  balance  bis  accounts  annually,  and  so  en- 
titled to  be  charged,  or  liable  to  be  charged,  with  interest  on 
each  year's  balance.  Sustain  the  charge  of  interest,  as  stated  in 
the  curator*s  accounts,  approved  of  by  the  accountant  in  his  re- 
port :  Repel  all  the  other  objections  to  the  curator's  accounts ; 
find  the  curator  entitled  to  the  expense  of  the  petitions  for  ex- 
oneration and  of  extract,  but  no  other  expenses ;  and  appoint  the 
parties  to  lodge  a  minute,  showing  the  balance  due  on  the  foot- 
ing of  this  interlocutor." 

jtet.  Dean  of  Faculty  (Hope)  and  Graham  Bell;  William 
Fraser,  W.S.,  Jtgent — JU,  Solicitor- General  (Skene);  R. 
Anderson,  S.S.(}.»  Jgent — Mr  Bell,  Clerk.^G.D.] 


lOth  December  1834. 
FiasT  Division. — (G.D.) 

No.  71. — Mrs  E.  Miller  or  Jones,  Purtuery  v.  Ro- 
bert Farquharson  and  Others,  Dejenders. 

Promissory- Note— Stamp— CircKintteficrf  in  vfhieh  a  document 
acknowledging  receipt  of  a  ivm  <^  money^^agrecing  to  pay  in* 
terttt  thereon  at  the  rate  oj  5  per  cent,,  and  to  repay  the  prinm 
dpal  at  any  time,  on  Hx  monlAi'  notioe-^HeUL  not  to  be  a  pro* 
miaory-note^ 

The  ponoeri  as  executrix  of  the  late  Margaret 
Miller,  liroaght  an  action  against  the  defenders  for 
£80  and  Interest,  contained  in  the  following  obligation, 
said  to  bo  holograph  of  Thomson,  one  of  the  defen- 
ders: 

'<  Paislit,  Ath  November  1819. — We  hereby  acknowledge 
to  hare  receired  from  Margaret  Miller  j680  Sterling,  for  which 
we  pay  ber  interest  at  the  rate  of  5  per  cent,  per  annum,  and  we 
oblige  ourselves  to  repsy  the  principal  at  any  time,  on  getting 
six  months' notice.    (Signed)    D.  &  J.   Thomson,  Robbet 

FaBQUH ARSON,  WlLUAM  AnGUS.** 

Decree  in  absence  was  pronounced  against  all  the  de- 
fenders, except  Farqnharson,  who  pleaded,  That  no 
part  of  the  sum  sned  for  was  ever  advanced  to  him : 
That  he  did  not  know  that  it  bad  been  advanced  to  the 
others :  That  the  document  libelled  on  was  not  pro- 
bative, and  coold  only  be  regarded  as  a  promissory- 
note  without  a  stamp ;  and  that,  thereforOi  no  action 
could  be  sustained  on  it. 
Vou  VII. 


The  Lord  Ordinary  (Corehouse)  on  2Sd  May  1884, 
assoilzied  the  defender,  with  expenses,-  and  added  this 
note : 

"  The  document  in  question  is  a  simple  and  uncondidonal 
promise  to  pay  a  certain  sum  at  a  given  period,  that  is,  six  months 
after  notice  of  demand.  The  words  are  perhaps  not  strictly 
synonimous  with  those  usually  employed  in  a  promissory-note* 
but  substantially  their  purport  is  the  same.  The  obligation  is 
materially  different  from  one  of  those  in  Pirie*s  case,  founded 
upon  by  the  pursuer,  where  the  party  acknowledged  receipt  of 
the  sum,  and  promised  not  to  pay  but  to  account  for  it,— a  condi- 
tion inconsistent  with  the  nature  of  a  promissory<note.  If  the 
present  document  were  to  be  held  merely  as  an  agreement,  an 
easy  way  would  be  affonled  for  evading  the  stamp  laws,  with 
regard  to  notes  and  bills.*' 

Farquharson  reclaimed :     . 

Lord  Pretitlent  thought  there  could  be  no  precedents  in  such 
case,  and  that  the  document  here  libelled  on  was  not  a  promis- 
sory-note. . 

Lord  Mackenxle  agreed  with  the  President  On  looking  at 
this  document,  it  seems  to  be  a  bond  in  its  terms.  It  is  not  a 
promise  to  pay.  The  only  difficulty  which  struck  me  was,  that 
On  the  Tery  face  of  it  it  was  not  valid,  as  being  a  bond.  Suppose 
it  bad  borne  a  bill-stamp,  would  your  Lordships  hsTS  held  it 
good  as  a  promissory-note  ?  I  agree,  on  the  whole,  that  we  can- 
not so  consider  it. 

The  Court,  on  4th  December  1834, 

'*  Alter  the  interlocutor  reclaimed  against,  and  find  that  the  do- 
cument libelled  on  is  not  a  promissory-note,  and  remit  to  the 
Lord  Ordinary  to  proceed  farther  in  the  cause,  reserving  all 
questions  of  expenses." 

Lord  Ordinary,  Corehouse.— ^c<.  Solicitor. General  (Skene) ; 
John  Richardson,  W.S.,  Jgent. — JtL  A.  M*NeiU;  Alexander 
Nairne,  jfgent, — Mr  Holland,  Cierk, — [G,D.] 


lOih  December  1834. 
FiasT  Division.— (G.  D.) 

No.  72. — Mrs  C.  S.  Murray,  Advocator,  v,  John- 
ston AND  Morrison's  Trustees,  Respondents, 

Expenses— Property,  Right  of — Acquiescence— Circumj/aMcet 
III  which  it  having  been  found  by  the  Lord  Ordinary^  thtU  where 
teverat  houtei  of  a  street  in  a  town  had  been  erected  without  sunk 
stories,  a  party  who  afterwards  acquired  the  immeditUety  adjoin' 
ing  area  was  not  entitled  to  excavate  to  the  verge  of  his  properly, 
with  the  mew  of  forming  a  sunk  storey,  such  excavation  being 
attended  with  danger  to  the  neighbouring  house  ;  and  the  Lord 
Ordinary  having  found  no  exi^enses  due  to  the  gaining  party,  the 
latter  reclaimed,  but  the  Court  adhered. 

The  circumstances  of  this  case,  the  proceedings 
therein^  and  the  nature  of  the  pleas  of  the  parties,  will 
sufficiently  appear  from  the  following  interlocutor  and 
note  of  Lord  Fullerton,  Ordinary  : 

«  May  31,  1834.— The  Lord  Ordinary  having  heard  parties' 
procurators,  and  considered  the  closed  record  and  process.  Finds 
that  the  piece  of  ground  on  the  south  side  of  West  Maitland 
Street,  including  the  area  on  which  the  advocator  Miss  Murray's 
house  is  built,  as  well  as  that  on  which  Mr  Johnston,  the  re- 
spondent, proposed  to  build,  origijially  belonged  to  Captain 
Hugh  Morrison:  Finds  that  some  houses,  and  in  particular 
that  now  possessed  hv  the  advocator.  Miss  Murray,  were  built 
by  the  said  Captain  Hugh  Morrison  while  the  whole  piece  of 
ground  was  his  property,  and  that  the  advocator's  house  was  the 
fiirthest  east  ot  the  houses  so  built  by  him :  Finds  that  the 
whole  of  those  houses,  including  that  of  the  advocator,  were 
built  level  with  the  atieet,  and  had  no  sunk  stories :  Ftfids  that 
the  area  immediately  adjoining  the  advocator  Miss  Murray's 
house  on  the  east,  was  acquired  by  the  respondenc  Mr  Johnston, 
from  the  trustees  of  Mr  Thomas  Morrison,  to  whom  it  had 
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come  by  purchase  from  the  foresaid  Captain  Hugh  Morrison,  or 
those  in  his  right:  Finds  that  in  the  feu  Tight  granted  to  the 
respondent  Mr  Johnston,  by  Morrison's  trustees,  he  is  bound  to 
build  three  tenements  or  dwelling  houses  on  the  area  acquired 
by  him*  with  sunk  stories ;  and  that  he  accordingly  proposed  to 
excavate  the  ground  immediately  adjoining  the  east  gable  of  the 
advocator's  house,  for  the  purpose  of  making  a  sunk  storey : 
Finds  that  this  was  opposed  by  the  advocator,  on  the  ground 
that  such  operation  must  endanger  the  security  of  her  bouse, 
while,  on  the  other  hand,  the  respondent  maintained  his  right  to 
execute  any  operations  within  bis  own  property  (  and  that»  if 
those  operations  were  carried  on  with  due  care  and  attention,  be 
could  neither  be  prevented  by,  nor  subject  to  any  claim  of  da- 
mages at  the  instance  of  the  advocator,  the  adjoining  proprietor, 
on  the  ground  above  stated :  Finds  that,  in  these  ciroumstances, 
an  interdict  was  applied  for  by  the  advocator,  and  gave  rise  to 
the  present  litigation,  in  which  T%oinas  Morrison's  trusteeSk  the 
•uthors  of  the  respondent  Mr  Johnston,  have  sisted  themselves 
as  parties:  Finds,  that  although  the  mode  of  building  with  sunk 
stories  is  in  many  situations  within  burgh  that  generally  follow- 
ed, that  of  building  without  sunk  stories  is,  in  other  situations, 
equally  common :  Finds,  that  while  both  of  those  modes  of 
building  may  be  in  themselves  equally  legitimate  uses  of  pro- 
perty, a  party  who  purchases  a  building  area  in  a  situation  in 
which  the  latter  mode — that  of  building  without  sunk  stories — 
has  been  previously  adopted,  must  be  held  to  have  known  and 
acquiescea  in  those  restraints  against  the  alteration  of  that  mode 
of  building,  which  are  indispensible  to  the  safety  of  the  neigh- 
bouring premises :  Finds  that  in  the  present  case,  the  respon- 
dent's intended  sunk  storey  is  an  alteration  of  the  mode  of  builds 
ing  carried  into  effect  in  the  neighbouring  housea,  and,  in 
particular,  in  the  advocator's  house,  at  the  time  when  the  arei 
was  acquired  by  the  respondents,  Thomas  Morriaon'a  trustees 
and  Mr  Johnston :  And  therefore,  and  in  respect  that  it  is 
proved  by  the  report  of  Mr  Wallace,  and  the  other  reports  in 
process,  that  the  proposed  excavation  for  the  said  intended  sunk 
storey  is  attended  with  danger  to  the  advocator's  house,  advo- 
cates the  cause,  alters  the  interlocutor  of  the  Sheriff  complained 
of,  prohibits  and  interdicts  the  respondents  front  excavating  the 
ground  immediately  adjoining  the  advocator's  gable  for  the  pur- 
pose of  making  a  sunk  storey :  Finds  no  expenses  due  to  either 
party,  and  decerns. 

**  Note. — The  question  originally  raised  before  the  Sheriff 
was,  whether  or  not  the  respondent,  if  taking  all  the  precautions 
within  his  power,  was  entitled  to  excavate  the  ground  for  the 
purpose  of  making  a  sunk  storey  in  the  building  qrea  imme- 
diately adjoining  the  east  gable  of  the  complainer's  house,  with- 
out regard  to  the  risk  to  which  the  complainer's  premises  might 
be  expo&ed  by  that  operation  ?  The  Sheriff  adopted  the  plea  of 
the  respondents,  by  his  interlocutor  of  26th  June  1829,  finding 
that  '  the  defender,  George  Johnston,  is  entitled  to  excavate  to 
the  verge  of  his  property,  although  his  doing  so  should  be  at- 
tended with  hazard  to  the  pursuefs  property,  provided  he  do  so 
in  the  most  careful  and  prudent  manner,  in  reference  to  the. in- 
terests  of  the  pursuer,  of  which  circumstances  admit*     This 

Srinciple  being  fixed,  a  remit  was  made  to  Messrs  Smith  and 
)obson  to  report  on  the  manner  in  which  it  could  be  best  car- 
ried into  effect.  Their  report  was  approved  of;  and  by  the  in- 
terlocutor of  the  20th  of  November  1829,  the  defenders  were 
found  entitled  '  to  execute  the  proposed  excavation  in  the  man- 
ner suggested  in  the  report.*  The  complainer  then  advocated 
the  cause ;  and  it  seems  to  have  been  held  by  the  Lord  Ordinary, 
the  late  Lord  Newton,  before  whom  the  cause  came,  that  the 
case  could  not  stand  upon  the  report  of  Messrs  Smith  and  Oob- 
son.  Indeed  that  report  is  exposed  to  a  very  formidable  objec- 
tion. On  considering  the  terms  of  the  Sheriff's  interlocutor  and 
note,  as  well  as  the  whole  previous  proceedings,  it  is  clear  that 
the  only  point  remitted  was  the  mode  of  excavation  to  be  adopted 
by  the  respondent,  George  Johnston,  *  to  the  verge  of  his  pro- 
perty,* *  the  least  prejudicial  and  b«zardous  to  the  complainer's 
tenement.'  Now  the  operation  reported  upon  by  Smith  and 
DubAon,  was  not  merely  an  excavntton  *  to  the  verge  of  the  re- 
spondent's property,'  which,  if  so  confined,  they  appear  to  have 
rejected  as  insecure,  but  the  under-building  of  the  complainer's 
tptble,  which  necessarily  implied  an  excavation  to  a  certain  ex« 


tent  of  her  property,  and  thus  raised  a  question  different  firom 
that  which  had  been  formerly  discussed  by  the  parties.  Lord 
Newton  then,  by  an  interlocutor  of  18th  December  1690,  made 
a  new  remit  to  Mr  Robert  Brown  to  inspect  the  premises,  and 
report, — lit, 'Whether  Mr  Johnston  can  dig  the  sunk  storey  close 
to  Miss  S.  Murray's  wall  with  perfect  safety  to  Miss  Murray's 
gable  and  house  ?  and,  2<//y,  If  so,  how  far  this  can  be  done  by 
executing  Mr  Milne's  plan  (the  plan  originally  proposed,  and 
lodged  in  process  by  the  respondent)  and  specification  in  pro- 
cess ;  or  what  other  plan  will  be  necessary,  Mr  Johnston  always 
working  within  bis  own  boundary  ?  Mr  Brown's  report  was  de- 
cidedlv  in  the  negative.  And  toe  question  having  been  again 
argued  befora  the  Lord  Ordinary,  the  respondents,  Morrison's 
trustees,  who  then  took  the  active  part  in  the  litigation,  main- 
tained not  only  their  original  plea,  vix.  their  absolute  right  to 
execute  any  excavations  within  their  own  property,  but  also  al- 
ternatively the  plea  arising  from  the  suggestion  in  the  report  of 
MesMra  Smith  and  Dobson,  vix.  that  if  the  advocator  objected, 
on  considerations  of  the  safety  of  her  premises,  to  the  opera- 
tions to  be  executed  within  their  own  property,  she  was 
bound  io  equity  to  admit  of  this  trifling  extension  of  their 
operations  to  hers,  if  it  obviated  all  risk,  and  was  conducted 
at  their  expense.  As  the  parties,  however,  were  at  issue  here, 
too,  on  the  question  of  fact  as  well  as  the  law,  a  new  remit 
was  made,  of  consent  of  parties,  to  Mr  Wallace  to  report, — l#f. 
How  far  Mr  Johnston  could  execute  the  proposed  plan  of  build- 
ing with  a  aunk  area,  without  injury  or  damage  to  the  advoca- 
tor's wall,  Mr  Johnston  always  working  within  his  own  bound- 
ary ?  and,  2<//y,  How  far  the  said  plan  could  be  executed,  even 
by  under-building  the  advocator's  gable,  without  injury  or  danger 
to  her  wall?  On  the  first  point  Mr  Wallace  answers  decidedly 
in  the  negative ;  and  thus  confirms  all  the  former  reporta.  Upon 
the  second  point  his  answer  is  not  quite  so  decisive,  though  it 
is  also  in  the  negative  in  regard  to  a  certain  part  of  the  proposed 
Operation.  But  it  is  unnecessary  to  consider  this  second  point* 
as  the  Lord  Ordinary  understood  at  the  debate  on  this  report, 
that  the  respondents  declined  this  plan  of  under-building,  and 
irgued  the  question  upon  the  ground  originally,  and  indeed  ex- 
clusively, maintained  in  the  Inferior  Court,  vix.  That  a  party 
confining  his  operations  to  his  own  property,  and  conducting 
those  operations  in*as  prudent  and  skilful  a  manner  as  circum- 
stances will  admit  o^  is  not  barred  from  so  using  his  own  pro- 
pertv  by  the  consideration  of  the  danger  or  damage  which  may 
be  thence  occasioned  to  that  of  the  adjoining  proprietor.  The 
question  is  not  free  from  difficulty,  and  it  is  not  to  be  solved  by 
the  general  rule^  that  a  party  is  barred  from  using  his  own  pro- 
perty  in  such  a  way  as  must  necessarily  and  directly  injure  the 
property  of  another  :  For  there  is  here  the  important  special tj, 
that  the  proposed  operation  or  use  of  the  respondent's  property, 
by^  excavating  a  sunk  storey,  could  have  been  attended  with  oo 
ii^uty  to  the  advocator,  bat  for  the  use  to  which  she  or  ber  au- 
thors had  previously  applied  hers,  namely,  to  building  without  a 
sunk  storey.  But  the  Lord  Ordinary  thinks  that  this  must  be 
treated  as  a  special  case ;  and  that  there'  are  grounds,  in  such 
'circumstances  as  those  which  exist  here,  for  quaiifyiog  tbeoper- 
ation  of  that  general  principle,  ct^  est  solum  ejus  esi  a  cenirn 
Mflqine  ad  calumt  so  broadly  maintained  by  the  respondent,*  and 
adopted  by  the  Sheriff  in  his  note  of  the  26th  June  1829.  It 
appears  to  him,  that  when  two  different  parties  acquire  areas, 
notoriously  and  confessedly  intended -for  the  purpose  of  conti- 
guous building,  and  where  the  one  erecta  a  house  in  a  way  not 
absolutely  inconsistent  with  general  usage,  and  not  necessarily 
restrictive  of  similar  operationa  on  the  part  of  his  neighbour, 
sock  neighbour,  if  not  giving  notice,  or  making  objections  at  the 
time,  must  be  held  to  have  acquiesced  in  that  mode  of  using  the 
contiguous  property,  and  in  the  restraints  thence  obviously  and 
necessarily  arising  on  the  future  use  of  his  own  ;  that  is^  in  those 
restraints  indispensible  for  the  security  of  the  adjoining  house. 
If  one  proprietor  is  allowed  to  build  a  house  having  no  sunk 
•toreyv  and  with  a  foundation  suited  to  juch  a  plan,  without 
any  notice  from  the  adjoining  proprietor  of  a  different  design  on 
his  part,  or  any  requinition  that  the  foundation  shall  be  more 
deeply  laid,  the  Lord  Ordinary  does  not  think  that  such  adjoin- 
ing proprietor  could  be  entitled,  as  a  matter  of  right,  to  adopt  a 
different  plan,  and  to  dig  out  one  or  two  souk  stories,  having 
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necessarilv  tbe  effect  of  damaging,  and  probably  tbe  effect  of  de- 
•troying  toe  neigbbouring  bouse.  It  ratber  appears  to  tbe  Lord 
Ordinary,  that  wbatever  difficulty  or  delicacy  there  may  be  eome^ 
times  in  the  doctrine  of  acquiescence,  this  is  a  case  to  which  it 
must  legitiitately  apply ;  and  tbe  case  is  still  stronger,  when,  as 
happened  here,  tbe  party  purchases  a  building  area  hntnediately 
adjacent  to  a  hpiiae  already  'constructed,  in  such  a  way  as  fairly 
and  obviously  to  imply  a  restraint  against  an  alteration,  in  one 
particular,  of  tbe  mode  of  building  previously  adopted.  Indeed, 
when  thus  considered,  tbe  question  is  one  of  very  great  practical 
importance. '  In  this  city  there  are  many  situations  occupied  by 
▼ery  lofty  buildings,  and  without  sunk  stories.  Now,  if  a  party 
were  to  acquire  a  tenement  in  any  of  those  situations,  be  might 
be  entitled  to  take  it  down  and  rebuild  it,  even  although  those 
operations  might  possibly  be  attended  with  some  little  .risk  to 
the  contiguous  tenement,  as  those  are  risks  against  which  the 
DeigbbouHng  proprietors  must  be  held  bound,  to  guard.  And  the 
.Lord  Ordinaiy  understands  this  to  have  been  the  import  of  the 
English  cases  referred  to  by  the  respondents ;  but  ft  would  be 
ratber  a  startling  proposition  to  maintain,  in  such  circumstances, 
that  because  he  was  proprietor  «ui  cenirum,  he  was  entitled  to 
alter  the  asual  mode  of  building  in  that  situation,  and  to  exca- 
vate any  number  of  sunk  stories,  to  the  manifest  injury,  and  pro- 
bable destruction  of  the  adjoining  houses.  Upon  these  grounds 
the  Lord  Ordinary  has  altered  the  interlocutor  of  the  Sheriff; 
but,  under  all  the  circumstances  of  the  case,  is  not  inclined  to 
give  expenses.*' 

Tbe  advocator  acquiesced  in  the  judgment  of  the 
Liord  Ordinary ;  but  the  respondent  reclaimed*  in  so 
far  as  expenses  had  not  been  found  due  to  him.  Some 
of  the  Judges  expressed  doubts  aa  to  how  far  the  in- 
terlocutor was  well-founded  on  the  merits,  and,  on 
4th  December  1834,  they  unanimously  refused  the  re- 
claiming note* 

Lord  Ordinary,  FuUerton.— i#c/.  Graham  Bell,  et  oliit  C  B. 
Scott,  W.S.,  Aient,—AU,  Forsyth,  White,  et  alii  t  Gibson- 
Craigs,  Wardlaw  and  Dalziel,  W.S.,  and  Alexander  Johnston, 
W.S.,  ^^en/j.— Mr  Holland,  aerk,^[GJ),] 


lOtk  December  1834. 
Second  Division.— (J.  R.) 

No.  73. — AsfUM  WiLDEY  RoBARTs,  RaiscTf  V.  The 
Creditors  and  Representatives  of  Lewis  Cuth- 
BERTs  Claimants, 

loterest— ^  creditor,  who  wu  alto  trutUe  and  executor  of  hit 
deeeated  debtor^  having,  in  a  muitipiepoinding  at  hit  inttanee, 
been  found  HaiUe  oniyjor  timpU  legal  interest,  in  place  qfaccu-* 
mulated  interest  and  it  being  objected  by  the  raiter,  that  the 
accountant,  to  whom  the  cote  had  been  remitted,  had  erroneousfy 
charged  the  raiter  with  interett  upon  interest-^Jirtt,  because  a 
certain  balance,  placed  to  the  credit  of  the  raiser  at  the  com* 
mencement  of  the  account,  had  been  calculated  on  the  principle 
cf  accumtUaHon  ;  and,  tecondly,  because  certain  tubteguenl  6a- 
lancet  against  the  raiser,  arising  after  deduction  of  certain  sums 
consigned  by  him  had  been  converted  into  a  capital  sum  bearing 
interest,  although  these  balancet  were  themselves  composed  eniire^ 
fy  of  interests-objection  repelled,  in  respect  fist  J,  That  althou/^h 
the  balance  in  the  raiter*t  favour,  at  the  commencement  of  the 
mccount,  wat  calculated  on  the  principle  of  accumulation,  there 
were  annual  accumulations  of  interest  on  both  sides  of  the  aC' 
count,  and  as  the  balance  stood  always  in  favour  of  the  raiser  at 
this  paint  of  the  accounting,  the  objection  was  unavailable  to  him* 
f^J,  That  as  the  sums  consigned  by  the  raiser  fell  short  if  the 
turns  ultimately  found  to  be  due  by  him  at  the  dates  ofconsignO' 
iion,  they  were  properly  applied,  in  the  first  place,  in  extinction 
of  the  interest  due,  thereby  leaving  the  whole  balance  unpaid  a 
principal  sum  on  which  interest  was  exigible,  so  that  interest 
upon  interest  was  not  charged. 

Commission— Ctrcumx/anc^s  in  which  disallowed  to  a  creditor  who 
wat  alto  trutlee  and  executor  of  his  deceased  debtor. 

Sequel  of  case  reported  aule^  Vol.  V.  pp.  97,  197. 


A  subordinate  branch  of  the  case  will  also  be  found 
reported  ibid.^  p.  4ld,  but  which  does  not  bear  on 
the  priisent  question.  In  order  to  understand  the 
point  now  in  dispute,  it  is  enough  to  state,  under  re- 
ference to  ttie  Lord  Ordinary's  interlocutor  of  lOth 
March  ISS2  (vide  ahie,  ut  supra,' p.  100),  which  covf^ 
tains  a  correct  statement  of  the  facts — ^1^,  That  this 
Court  fouad  that  Mr  Robaft'ts  was  not  chargeable  with 
acGUDnilation  of  interest,  und  that  interest-  was  due  by 
him,  from  and  after  December  1811,  at  the  rate  of 
five  per  cent. ;  and,  2dy  That  Mr  Robarts's  claim  for 
commission  was  left  undisposed  of  by  the  Court.  The 
case  ha?ing  returned  to  the  Outer-House,  Lord  Med- 
wyn.  Ordinary,  in  room  of  Lord  FuUerton,  on  6th 
and  19th  December  1833^  remitted  to  the  accountant, 
'*  to  consider  whether,  and  to  what  amount,  the  claim 
for  commission  made  by  Mr  Robarts  is  affected  by  the 
amount  of  interest  as  noto found  payable  by  Mr  Robarts 
on  the  sums  of  money  in  his  handsJ*  And  *'  to  re» 
port  a  state  qf  the  fund  in  the  hands  of  Mr  Robarts, 
the  raiser,  prepared  on  the  principle  of  giving  effect  to 
the  interlocutors  qf  the  Court,  pronounced  since  nisfojr* 
mer  report  was  lodged  in  process" 

A  supplementary  report  was  accordingly  given  in, 
embracing  these  points: — L  On  the  merits  of  the 
claim  fur  commission,  the  accountant  reported  that 
none  was  due,  in  respect  of  the  substitution  of  simple 
for  accumulated  interest,  which  had  tbe  effect  of  largely 
reducing  the  balance  in  Mr  Robarts's  hands;  and  also 
in  respect  of  the  long  use  which  Mr  Robarts  had  en- 
joyed of  the  funds,  whereby  he  had  acquired,  by  means 
of  reinvestment  or  accumulation  thereof,  a  greater 
extent  of  benefit  than  the  amount  of  any  commission 
which  the  accountant  either  had  allowed  or  could  al- 
low to  him. — n.  In  regard  to  the  rectification  of  the 
interest  on  Mr  Robarts's  intromissions,  the  account- 
ant reported  various  schemes  of  the  accounts ;  but, 
according  to  that  which  the  parties  agreed  in  adopt- 
ing, it  appeared  that  at  I8th  June  1828,  as  regarded 
the  Scotch  estate,  and  24th  February  1829,  as  regard- 
ed the  English  estate,  after  deducting  the  sums  con- 
signed by  Mr  Robarts  at  these  dates,  on  account  of 
the  said  estates  respectively,  a  balance  of  £1217,  Is* 
7^.  arose  on  the  former  account,  as  short  consigned 
by  Mr  Robarts,  and  on  the  latter,  a  balance,  for  the 
same  reason,  of  £868,  7.  2„  and  that,  calculating  in* 
terest  at  five  per  cent,  on  each  of  those  balances  from 
the  above  dates  respectively  to  31  st  December  1833, 
the  general  balance  at  that  date  of  funds  in  Mr  Ro- 
barts^s  hands  amounted  to  £2632,  18.  8. 

To  this  report  Mr  Robarts  gave  in  objections,  to 
the  effect— ^1.  That  the  accountant  had  erroneously 
stated  the  interest ;  ( 1 .)  In  respect  the  account  com- 
menced with  an  item  to  Mr  Robarts's  credit  of  £175, 
18s.  I^.,a8  the  balance  due  to  him  at  3Ut  December 
1806,  which,  however,  had  been  calculated  on  the 
principle  of  accumulation :  whereas,  by  tbe  judgment 
of  the  Court,  that  mode  of  calculation  had  been  set 
aside.  (2.)  In  respect  the  balances  on  the  accounts  of 
the  Scotch  and  Knglish  funds  were  composed  entirely 
of  interest  (being  the  difference  between  ftve  per  cent, 
found  due  by  the  Court,  and  four  per  cent,  admitted 
by  Mr  Robarts),  it  was  incorrect  for  the  accountant 
to  accumulate  those  balances  into  a  capital  bearing 
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interest*  which,  neTertheJetf,  be  had  done,  thnt  charg* 
ing  interest  npon  interest,  which  the.  Court  had  dis- 
allowed.— I  [.  That  the  objector  ought  to  hare  been 
found  entitled  to  commission. 

After  a  debate  on  these  objections,  the  Lord  Ordi- 
nary pronounced  the  following  interlocutor,  which 
sufficiently  explains  the  circumstances  illnstratiTe  of 
this  brancn  of  the  case : 

'MOM  Jmitf  1834.^ The  Lord  Ordinary  baring  resumed  consU 
deration  of  the  debate,  and  advised  the  process,  repels  the  first 
objection,  in  respect  that,  in  bringing  out  the  balance  as  at  81st 
December  1806,  with  which  the  additional  report  commences, 
there  are  annual  accumulations  of  interest  on  both  sides  of  the 
account,  as  stated  by  the  accountant,  at  page  30  of  the  report,' 
and  as  the  balance  was  always  in  the  objector's  favour,  he  has 
no  interest  to  state  this  objection :  Repels  the  second  objection, 
is  respect  that  the  sums  consigned  having  been  less  than  the 
sums  now  ascertained  to  have  been  due  at  the  dates  of  cod>* 
aignation,  thasaid  sums  so  consigned  are  to  be  applied,  in  the 
first  place,  to  extinguish  the  interest  due,  thus  leaving  the  whole 
balance  unpaid  a  principal  sum,  upon  which  interest  is  due,  so 
that  interest  Upon  interest  is  not  Chaiged :  Repels  also  the  third 
objection  as  to  commission,  finds  no  commission  due,  in  respect 
that  being  the  friend  and  executor  and  disponee,  with  a  power 
of  sale,  of  the  late  Mr  Cuthbert,  and  much  interested  as  a  cre- 
ditor in  the  winding  up  of  hi^  affairs,  the  late  Mr  Robarts  under- 
took the  duty  of  trustee,  without  any  stipulation  for  commission 
being  made  by  him,  or  oa  his  behalf,  at  the  meeting  on  1st 
August  1800,  when  the  Bishop  of  Rhodes  stated,  that  the  ob- 
ject of  the  arrangement  was  with  '  the  view  of  yielding  a  rever- 
aion  to  the  family  of  his  brother,  and  that  this  be  done  at  the  least 
^pense  possible  ;*  and  that  the  duty  of  managing  the  sales,  and 
recovering  the  price,  was  devolved  on  Mr  Campbell  Mackintosh, 
the  factor,  who  has  charged  and  been  allowed  a  commission 
for  this  trouble,  the  trouble  of  Mr  Robarts  having  been  confined 
to  receiving  the  proceeds  in  remittances  from  the  factor,  which, 
to  a  large  amount,  he  was  allowed  to  retain  in  his  bands  for  un- 
settled claims,  and  for  which  he  has  been  held  bound  to  account 
only  for  simple  interest :  Therefore,  on  the  whole,  approves  of 
the  report ;  and  having  considered  the  claim  of  Mr  Robarta  for 
Expenses  of  process,  which  the  Lord  Ordinary  faolda  to  be  open 
before  him,  finds  no  expenaea  dae,  aBd  decerns.** 

The  objector  reclaimed.  At  advising  a  minute  and 
answers, 

Lord  Medwyn  said,  I  still  adhere  to  the  interlocutor  pro- 
nounced by  me  in  the  Outer- House.  I  do  not  understand  that 
we  are  to  apply  the  same  rules  to  a  consignation  ordered  by  the 
Court,  and  an  indefinite  payment  made  by  a  party.  In  the 
present  case,  Mr  Robarts  chose  to  made  a  consignation  at  four 
^er  cent*  •  But  when  it  turns  out  that  he  ought  to  have  con- 
signed at  five  per  cent.,  are  we  not  to  apply  the  sum  consigned 
in  extinction,  first  ot  the  interest,  and  then  of  the  principal  ?  It 
therefore  does  not  appear  to  me  that  the  interlocutor  requires 
amendment  in  this  respect. 

Lord  GUnlee. — I  think  the  interlocutor  right.  We  are  told 
this  is  a  definite  consignation.  Is  there  any  thing  in  the  inti- 
mkrion  of  the  consignation  bearing  that  a  certain  sum  was  to 
go  for  payment  of  principal,  and  as  much  for  interest?  Suppose 
a  debtor  sends  in  bis  account,  according  to  his  view,  and  along 
with  it  a  sum  in  payment,  is  such  a  sum  to  be  applied  in  extinc- 
tion of  the  principal,  rather  than  of  the  interest  which  may  be  due  ? 
1  apprehend  not.  No  doubt,  if  the  creditor  is  directed  to  apply 
so  much  towards  payment  of  principal,  and  so  much  towards  in- 
terest, the  rule  might  be  different,  but  not  otherwise.  Then  as 
to  commission,  I  think  it  is  an  improper  claim  on  the  part  of 
Mr  Robarts.  He  may  have  had  some  trouble,  but  he  forgets 
that  be  was  an  executor,  and  was  directed  to  lay  out  the  funds 
in  a  particular  way,  which  he  never  did.  If  be  had  acted  in  the 
pure  character  of  an  executor,  I  can  conceive  that  his  claim  might 
have  stood.  But  never  having  acted  as  such,  and  if  he  will  go 
back  and  claim  a  commission,  he  must  do  all  that  be  was  bound 
to  d^. 


Tke  Lord  Jtutiee-Clerk.'-^l  was  clearly  of  opinion  from  the 
ontset,  that  the  interlocutor  was  right,  and  have  heard  nothing 
to  induce  me  to  alter  that  opinion.  I  shall  only  say,  that  in  re- 
gard to  the  claim  for  commission,  it  is  a  demand  which  ought 
not  to  have  been  made.  As  to  expenses,  I  think  the  Lord  Or- 
dinary has  done  right. 

The  Coort  therefore  adhered. 

Lord  Ordinary,  Medwyn. — Aei,  Lord  Advocate  (Murray) 
and  P.  Robertson  {  James  Martin,  S.S.C.,  Agent. — AU.  Keav 
and  Currie;  John  Court,  S.8.C*,  CommoM  ^en/.— Mr  Rol- 
laod,  CUrk [J.A.I 


Mth  December  lBS4f. 
FiBST  Division.— (G.  D.) 

No.  T*,— Richard  Govbr,  Pursuer,  v,  Ewan  or 
HcoH  M'Kay  and  MathkW  Glelland,  Defen^ 
ders. 

Landlord  and  Tenant— Lease — Cireum$ianee»  m  which  $ubfecti 
belonging  to  two  joint  proprieton  having  been  Ut  by  the  manda- 
tory of  one  ofthemt  and  of  an  heritable  creditor  to  a  tenant  who 
entered  into  potie<sion,— a  party,  who  alleged  that  he  had  o6- 
tained  a  lease  from  an  individual  who  had  for  a  nnmber  of 

'  yean  acted  at  proprietor,  found  not  entitled  to  remove  the  per'* 
ton  m  pottettion. 

Brown  was  proprietor  of  certain  heritable  subiects 
in  Airdrie,  oret  which  he,  in  1814,  granted  a  bond 
and  disposition  in  security  for  £200,  which  came  into 
the  person  of  Robertson.  Brown  sold  the  property^ 
to'Finlay  and  to  James  Granger,  son  of  William,  un- 
der burden  of  the  bond.  Robertson,  the  heritable 
creditor,  executed  a  precept  of  warning  against  tbei 
tenants,  including  IVtHiam  Granger^  who  possessed 
part  of  the  subjects,  warning  them  to  remore  at  Whit- 
sunday 1827.  Previous  to  Whitsunday  1827,  Robert- 
son agreed  to^  transfer  his  right  to  the  bond  to  CleU 
land,  out  the  transaction  was  not  completed  till  Sep- 
tember of  that  year.  On  1 4th  Maj  1827,  Robertson 
howerer,  in  contemplation  of  this  transaction,  ad- 
dressed the  following  letter  to  Clelland  : 

«  Sir,-— I  hereby  authorise  you,  Mathew  Clelland,  Esq.  of 
Springfield,  to  act  upon  the  warning  of  removal  against  Wil- 
liam Granger,  and  all  the  tenants  at  present  posaeasing  the  houae 
at  Airdrie,  that  I  bold  a  bond  for  j£200  over,  which  bond  I 
have  assigned  over  to  the  said  Mathew  Clelland,  and  all  right 
that  I  could  act  upon  in  the  management  of  the  property.** 

Clelland  also  receired  a  written  mandate  from  Fin- 
lay,  one  of  the  proprietors  of  the  subjecta,  authorising 
him  to  let  the  same  to  M*Kay  for  the  period  of  one 
year  after  Whitsunday  1827,  which  Clelland  accord- 
ingly did,  and  M*Kay  entered  into  possession  at  that 
term ;  but  shortly  thereafter,  Gower  presented  an 
application  to  the  Sheriff  of  Lanarkshire,  stating  that 
the  subjects  had  been  previously  let  to  him  (conform 
to  missivea  of  lease  for  seven  years,  which  he  restrict- 
ed to  one  year>  by  William  Granger,  who  had  long 
possessed  and  let  the  same  as  a  joint  proprietor,  and 
as  authorised  by  the  heritable  creditor,  on  which  lease 
be  (Gower)  had  entered  into  possession  by  partially 
digging  the  garden  prior  to  Whitsnnday :  and  there- 
fore praying  that  M*Kay  and  Clelland  might  be  or- 
dained to  cede  p(»ssession  to  him.  The  Sheriff  assotl- 
sied  M*Kay  and  Clelland,  and  found  them  entitled  to 
expenses.  Gower  then  brought  the  present  action  ot 
reduction  of  the  Sheriff *8  decree,  ana  for  damages  on 
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acconnt  of  hit  haviDg  been  kept  out  of  potseMiou  of 
the  subjectii. 

The  Lord  Ordinary  (MoDcreiff),  on  15th  February 
1834,  pronouDced  this  interlocutor  and  note : 

•*  In  respect,  1.  Th»t  no  title  in  the  person  of  the  parsuer's 
author,  William  Granger,  was  produced  .or  referred  to  in  the 
Inferior  Court :  2.  That  in  fact  it  appears,  that  be  bad  no  title 
in  the  property  in  que&tion :  8.  That  the  alleged  missive  of 
lease  produced  by  the  pursuer,  bearing  to  be  for  seven  years 
from  i6th  May  1827,  does  not  prove  its  own  date,  is  not  stamp- 
ed, and  bears  no  acceptance :  4  That  the  pursuer  neither  had 
nor  could  have  possession  under  that  lease,  the  term  of  entry  not 
having  arrived  at  the  date  of  his  petition  to  the  Sheriff  on  the 
14th  May  1827,  and  the  possession  alleged  by  him  being  irrele- 
vant and  insufficient :  5.  That  the  premises  were  let  to  the  de- 
fender, Ewan  M'Kay,  by  the  other  defender,  Mathew  Clelland, 
under  the  express  written  mandate  of  James  Finlay,  who  stood 
infeft  in  the  property  jointly  with  James  Granger,  and  also  of 
John  Robertson,  Esq.,  from  whom  Clelland  had  acquired  right 
to  the  heritable  security  over  the  property ;  and  6.  That  it  was 
averred,  and  not  denied  on  the  record  in  the  Inferior  Court,  that 
the  said  Ewan  M*Kay  was  in  actual  possession  of  the  premises 
before  the  date  of  the'  petition  to  the  Sheriff, — Sustains  the 
defences ;  assoilzies  the  defenders,  and  decerns  ;•  finds  expenses 
due,**  tie. 

**  Note. — It  will  not  be  understood  that  the  Lord  Ordinary 
intends  to  affirm  the  interlocutor  of  the  Sheriff  in  the  terms  in 
which  it  is  expressed,  or,  in  particular,  in  the  maxims  which  are 
introduced  in  aid  of  the  substantial  grounds  of  it.  But,  for  the 
reasons  above  expressed,  he  is  of  opinion  that  the  decree  is  sub- 
atantially  right,  and  ought  not  to  be  reduced  or  disturbed.  The 
pursuer  restricted  his  claim  to  a  lease  for  one  year  in  the  In- 
ferior Court,  which  vear  had  expired  long  before  this  reduction 
was  brought.  It  is  therefore,  and  was  from  the  beginning,  entirely 
»  case  of  expenses  or  of  damages.** 

Gower  reclaimed,  h|^t  the  Court  adhered* 

Lord  OrdiHory^  Moncreiff.— .^d.  Solicitor- General  (Skene) 
•Dd  Patterson  ;  John  CuUen,  W.S.,  Jgent, — Mt,  Dean  of  Fa- 
culy  (Hope)  and  D.  M*Neili;  James  Bumside,  W.S.,  Ageni»-^ 
Mr  Bell,  derk.—lG.D.] 

■ 

lUh  December  183^. 

SCCOKO  DlVISIOK. — (J.  R.) 

No.  75«— Mrs  Janbt  Jackson,  Purtuerp  v,  Db 
James  Kellib»  Drf^nder. 

Deed— Destination — Clause — A  party  having  conveyed  eentdn 
ktriuMe  eulffeeu  to  ki$  grandion,  kit  heirs  and  attigneett  and  ii 
being  provided  by  the  dUpontion  (but  without  a  clause  directing 
the  provision  to  be  engrossed  in  the  inftjtments  foliowing  thereon  J, 
tka4  by  acceptance  thereof  the  disponee  and  his  foresaids  became 
bound  **  upon  no  uecountt  vr  upon  any  preteift  whateverf  to  seilt 
dispone,  wadset  or  burden  with  any  debt**  the  subjects  disponed, 
and  that  in  the  event  qf  their  doing  so,  their  right  to  said  ««6- 
jeeis  Aoutd  be  forfeited,  emd  the  same  should  belong  to  the  next 
heir  of  line  of  the  disponer,  **  jn  his  lands  and  heritage  /**  and  the 
succession,  upon  the  death  of  the  disponee,  having  opened  to 
keirS'portioners,  his  sisters,  in  whose  tUle  the  said  conditions  were 
engrossed  i  and  one  of  said  heirS'portioMurs  having  executed  a 
gratuitous  conveyance  of  her  pro  indiviso  share  of  said  sul>fects 
in  favour  t^  a  natural  son  i^  the  original  disponee^- Circum- 
stances in  which  held,  that  said  conveyance  was  not  reducible  at 
the  instance  of  one  qf  the  next  heirs^portioners  of  line  of  the  oru 
ginal  <tisponer,  as  struck  at  by  the  clauses  and  condili^^ns  of  the 
original  disposition* 

James  Kellie,  hj  disposition,  dated  14th  February 
1772,  conveyed  to  Janet  Higgins  in  Uferent,  and 
James  Kellie  (her  son,  and  grandson  of  the  disponer), 
his  heirs  and  assignees  in  fee,  inter  alia^  certain  sub- 
jects in  Donbari  called  *'  Banckle  s  GirneJs,"  Besides 


sundry  other  claoses,  the  deed  contained  the  follow- 
ing: 

^  And  lastly,  the  said  James  Kellie,  and  his  foresaids,  by  their 
acceptation  hereof,  bind  and  oblige  them,  upon  no  account,  or 
upon  any  pretext  whatever,  to  sell,  dispone,  wadset,  or  burden 
with  any  debt,  the  cellars,  gimaJs,  or  close,  commonly  called 
Bunckle's  Gimels,  so  that  the  same  might  be  evicted  from  them, 
or  carried  out  of  the  family,  and  if  he  or  his  heirs  should  so  at- 
tempt to  do,  he  or  they  are,  and  are  hereby  declared  to  have  for- 
feited their  right  to  the  same,  and  they  are  to  pertain  and  be- 
long to  the  next  heir  of  line  to  me  in  my  lands  and  heritage."  . 

It  was  not,  however,  directed  that  the  above  clause 
should  be  inserted  in  the  infeftments  following  on  the 
disposition,  nor  was  there  any  provision  that  deed* 
done  in  contravention  thereof  snould  be  void  and  null. 
But,  with  some  apparent  inconsistency  with  the  above 
clanne,  it  was  provided,  that  "  if  the  disponee  should 
have  occasion  to  dispose  of  any  part  of  the  houses  and 
lands  above  disponed,"  in  order  to  be  able  to  discharge 
a  sum  of  7000  merks,  with  which,  by  the  disposition 
he  was  burdened,  "  then  the  said  Janet  Higgins  shall 
be  obliged  to  quit  and  renounce  her  liferent  right  of 
the  said  lands  or  houses  so  to  be  disposed  of,  for  the 
purpose  aforesaid,  on  which  express  condition  these 
presents  are  granted  in  her  favours."  On  this  dispo- 
.sition,  James  Kellie  possessed  the  subjects  until  1808, 
when  he  died  uninfeft,  and  without  leaving  lawful 
issue.  James  Kellie  was  succeeded  by  his  four  sisters, 
Martha,  Rachel,  Joan  and  Janet  Kellies  {of  whom  the 
latter  was  mother  to  the  pursuer),  who,  having  expede 
a  general  service  to  him  as  heiresses-porti oners,  took 
up  the  unexecuted  procuratory,  and  were  infeft /7rotit« 
diviso  in  the  property.  In  the  instrument  of  sasine  In 
favour  of  these  parties,  the  restriction  above  quoted 
was  verbatim  engrossed.  In  1822,  Janet  Kellie,  the 
pursuer's  mother,  having  died,  the  pursoery  as  her 
only  child,  succeeded  to  her  one-fourth  share  of  said 
subjects,  by  cognition  and  sasine.  Rachel  Kellie  died 
in  1823,  without  issue,  leaving  a  settlement,  convey- 
ing her  share  of  the  propertv  to  her  two  sisters, 
Martha  and  Joan,  the  latter  or  whom  died  in  1833, 
also  without  issue,  but  having  executed  a  disposition 
and  deed  of  settlement,  whereby,  on  the  narrative  of 
love  and  favour,  she  conveyed  to  the  defender,  Dr  KeU 
lie,  natural  son  of  James  Kellie,  the  disponee,  general* 
ly,  her  whole  heritable  and  moveable  estate,  and  in 
particular,  her  one-fourth  part  or  share  of  the  subjects 
in  question. 

The  pursuer,  as  one  of  the  next  heirs-port  ion  ers  of 
line  of  James  Kellie,  the  disponer,  brought  the  pre- 
sent action  of  reduction  of  the  above  conveyance  by 
Joan  in  favour  of  Dr  Kellie,  on  the  ground  that  it  had 
been  granted  in  contravention  of  the  restriction  coit- 
tained  in  the  disposition  by  James  Kellie,  and  was 
therefore  null. 

In  defence  against  the  action,  Dr  Kellie,  inter  alia^ 
pleaded — I.  That  the  conveyance  in  his  favour  was 
not  inconsistent  with  the  restriction  founded  on  by  the 
pursuer,  or  with  the  powers  of  the  granter. — II.  That 
the  said  prohibition  was  wholly  inoperative  in  itself, 
as  being  a  defective  entail,  and  was  wrought  off'by  tUe 
splitting  of  the  succession  amongwt  heirs-portioners,  to 
whose  case  it  was  entirely  inapplicable. 

The  Lord  Ordinary  sustained  the  defences,  and  aj|« 
soiUied  the  defender,  adding  the  following 
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**  Nptc-^This  case  U  not  altogether  without  difficulty.  It 
waa  admitted  at  the  debate,  that  the  defender  is  illegitimate, 
and  roust  be  regarded,  therefore,  as  a  stranger  to  the  family  of 
his  alleged  father ;  and  it  was  also  admitted,  and  appears  from 
the  documents  produced,  that  the  restriction  in  question  was  en- 
grossed in  the  title  made  up  by  Joan  Kellie,  the  defender's  au- 
thor, as  one  of  the  heirs-portioners  of  the  granter.  Nothing, 
therefore,  can  now  be  founded  upon  any  different  assumption  of 
those  circumstances.  But  still  there  seems  enough  in  the  case 
of  the  defender  to  call  for  a  judgment  in  his  favour.  The  con- 
aiderations  which  have  chiefly  weighed  with  the  Lord  Ordinary, 
are  the  following : — I.  The  dispositive  clause  of  the  deed  con- 
Teys  the  different  tenements  belonging  to  the  granter  (among 
which  the  gimals  in  question  are  the  very  first  enumerated)  to 
*  Janet  Higgins  in  liferent,  and  to  James  Kellie,  his  heirs  and 
Assignees,  in  fee,' and  the  procuratory  of  resignation,  and  precept 
of  sasine,  are  in  like  manner  in  favour  of '  the  said  Janet  Higgins, 
and  the  said  James  Kellie,  and  his  foresaids,  for  their  respective 
rights  of  liferent .  and  fee ;'  while,  if  effect  is  given  to  the  sub- 
sequent clause  of  restriction,  in  the  way  contended  for  by  the 
pursuer,  James  Kellie  could  have  no  assignees  in  the  subjects 
first  named  in  the  dispositive  clause.  The  clause  of  restriction, 
therefore,  appears,  in  this  sense  of  it,  to  be  at  variance  with  the 
dispositive  clause;  and  it  is  a  settled  rule  of  construction,  that 
whenever  any  such  discrepancy  occurs,  it  is  the  dispositive  clause 
which  must  prevail.  II.  The  restriction  itself  appeara  to  be 
against  selling  or  burdening  with  debt  only,  and  not  against  a 
gratuitous  alteration  of  the  order  of  succession  ;  and,  moreover, 
it  is  quite  certain  that,  not  being  fenced  with  proper  irritant  and 
resolutive  clauses,  it  would  be  utterly  inoperative  against  a  pur- 
chaser or  creditor ;  and  it  would  certainly  be  a  strong  measure, 
to  convert  such  an  incom|>etent  and  ineffectual  attempt  to  prevent 
sale  or  adjudication,  into  a  valid  bar  to  gratuitous  alienations, 
not  apparently  in  the  contemplation  of  the  maker.  III.  Though 
mere  prohibitions  have  been  sometimes  held  to  give  proper  sub- 
stitutes a  right  to  reduce  gratuitous  alienations  to  their  prejudice, 
upon  the  ground  of  their  fu$  crediti,  and  on  the  principle  of  tbe 
Act  1621,~^there  is  plainly  no  room  for  applying  tliis  principle 
to  a  case  like  tbe  present,  where  there  are  no  proper  substi- 
tutes whatever,  or  persons,  of  any  description,  vested  with  a 
itu  crediti  i  the  only  destination  of  the  fee  being,  as  already  said, 
to  James  Kellie  and  bis  heirs  and  assignees,  generally.  In  the 
•case  of  Ure  against  the  Earl  of  Crawford,  referred  to  by  tbe 
pursuer  at  the  debate  (17th  January  1756,  Mor.  4315),  there 
was,  at  all  events,  a  class  of  proper  substitutes,  though  tbe  de- 
cision, in  other  respects,  stands  opposed  to  later  authorities. 
IV.  The  principle  last  mentioned  takes  a  definite  and  more  au- 
thoritative shape  in  its  application  to  the  present  case,  from  the 
admitted  fact,  that  the  succession  had  devolved  to,  and  been 
divided  among  four  heirs-portioners,  before  the  alleged  violation 
•of  the  restriction  took  place.  But  according  to  the  clear 
principle  of  the  noted  case  of  Cassills  of  Culzean,  27th  Feb- 
ruary 1760,  recognised  in  a  f^reat  variety  of  subsequent  decisions, 
and  especially  in  that  of  Sprot  against  Sprot,  22d  May  1828, 
(6.  Shaw,  83i3. )  all  limitations  of  this  kind,  though  much  more 
regulariy  imposed,  in  the  first  instance,  than  here,  are  held  to 
fly  off,  and  to  leave  the  fee  unlimited,  whenever  such  a  derelic- 
tion or  splitting  of  the  property  occurs ;  and  that  upon  tbe 
plain  ground  of  the  main  object  of  imposing  them  being  no 
longer  attainable,  and  of  there  being  no  individuals  in  existence 
specially  entitled  to  the  character  of  substitutes,  or  capable  of 
sustaining  njut  crediti  in  relation  to  the  property.** 

The  parsuer  reclaimed. 

The  Court,  although  they  did  not  concur  in  all  the 
views  stated  in  tbe  Lord  Ordinary's  note,  unanimously 
adhered  to  his  Lordship's  interlocutor,  and  found  the 
pursuer  liable  in  additional  expenses. 

Lord  Ordinary^  Jeffrey. — Act.  Keay  and  TurnbuU ;  R.  B. 
Selby,  Af^ent — Alt.  D.  M'Neill  and  A.  M'Neill;  Charies 
Fisher,  S.S.C,  Agent.— Mi  Thomson,  Clerk.^[J.R.\ 


1  \ih  December  1834. 
Second  Division. — (J.  R.) 

No,  76.-— Glemnie,  Pursuer,  v.  His  CfiEDiTOBfly 

Defenders. 

Cessio  Bonomm. 

The  pursuer  bad  been  ordered  to  produce  Ills 
books.  It  was  stated  to-day,  that  these,  with  hie 
whole  effects,  had  been  attached  by  a  writ  of  extent, 
and  were  deposited  in  Exchequer.  The  Court  de- 
clined to  proceed  without  their  order  being  imple* 
mented,  and  ordained  the  pursuer  to  exhibit  at  the 
Court  of  Exchequer  tbe  order  uf  this  Court  for  the 
production  of  his  books. 

Act.  Vr.  Bell— [J.  J?.] 

I2lk  December  1834. 
FiBST  Division.— (G.D.) 

No.  77. — ThbGiiebnock  Bank  Comfant,  Pursuers, 
V.  Lieutbnant-General  Duncan  Darroch, 
D^ender, 

Bill  of  Exchange — Loan — Proof — An  action  being  brought  by 
an  indorsee  agaimt  the  drawer  of  a  bUi,  written  on  a  wrong 
Miampf  for  the  corUentg,  ai  kaoing  been  advanced  ia  the  accepter 
on  the  account  of,  and  ai  a  loan  to  the  drawer. — Circumstaneee 
in  which  heid,  that  as  the  bill  wot  null,  there  wot  no  eoidcnee  of 
the  debt. 

The  Greenock  Bank  Company,  and  their  cashier 
and  manager,  and  the  individual  partners  of  the  Bank» 
brought  an  action  against  the  defender  for  £400,  and 
interest,  since  1st  June  1830,  said  to  have  been 
lent  to  the  defender  of  that  date,  being  advanced 
to  a  Mr  Lade  at  tbe  defender's  request,  and  on 
bis  account.  The  summons  and  condescendence  nar- 
rated that  the  defender  had  succeeded  to  the  en- 
tailed estate  of  Drums,  on  the  death  of  Angus  Dar- 
roch,  who  bad  acquired  right  to  tb^t  estate  by  a 
transaction  with  his  father's  trustees,  of  which  the  de- 
fender feared  a  challenge  would  be  brought  by  the 
creditors,  and  was  therefore  anxions  to  purchase  the 
debt  due  to  Lade,  and  to  secure  bis  influeupe  with  the 
other  creditors,  and  that  with  tbis  view,  a  meeting 
took  place  in  the  Bank,  on  1st  June  1830,  when  tlie 
cashier  for  the  Bank  advanced  £400  to  Lade,  at  the 
defender's  request,  and  on  his  account,  for  which  sum 
a  bill  was  drawn  by  the  defender,  accepted  by  Lade, 
and  indorsed  to  the  Bank,  payable  at  the  succeeding 
Martinmas,  but  which  bore  a  stamp  sufficient  only  to 
cover  tlie  advance  for  two  months  (which  bad  been 
original];^  proposed  as  the  pei:iod  of  repayment),  but 
not  sufficient  to  cover  it  as  payable  at  Martinmas .  The 
defender,  on  the  other  hand,  dented  tbe  accuracy  of 
the  above  statement,  and  averred  that  he  had  signed 
the  bill  for  Lade's  accommodation,  and  that  as  the 
bill  was  null,  be  was  not  bound  for  tbe  debt. 

The  Lord  Ordinary  (FuIlerton),on  10th  June  1834, 

"  Finds  that  the  pursuers  have  failed  to  establish  that  the  aum 
of  jC400  libelled  was  advanced  by  them  to  tbe  defender :  There- 
fore  sustains  tbe  defenceR,  assoilzies  tbe  defender  from  the  con- 
elusions  of  the  libel,  and  decerns :  Finds  the  pursuers  liable  in 
expenses,**  &c 

•*  Note, — The  bill  not  being  written  upon  a  proper  stamp,  is 
clearly  inadmissible  as  evidence  ;  and  independently  of  it«  there 
is  no  proof  that  tbe  sum  of  j£400,  said  to  have  been  advanced 
by  the  pursuers  to  Lade,  was  truly  a  loan  to  the  defender." 
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The  ppnuers  reclaimed : 

Lord  Gitfifi.— The  action  is  against  GeneralDarroebfor£400, 
said  to  ha?ebeen  advanced  to  Lade,  for  which  General  Darroch, 
in  that  view,  would  only  be  liable  as  cautioner.  We  must  take 
the  case  as  if  there  were  no  bill,  and  then  there  is  no  evidence  of 
the  debt. 

Lord  Mackenxie. — If  the  moner  had  been  admitted  to  have 
been  paid  in  presence  of  both  parties,  I  should  have  had  doubts. 
I  have  none  as  it  is. 

Lord  President. — Although  I  happen  to  be  in  a  bank,  and  see 
another  person  get  money,  that  wont  subject  me  in  payment  of 
it. 

The  Court  adhered. 

Lord  Ordinary^  Fttllerton. — Act.  Keayand  P^r;  Macmillan 
and  Granr,  Agents. — Alt.  Dean  of  Faculty  ( Hope)  and  Wood; 
Andrew  Ciason,  W.S.,  Jeent.—Mr  Bell,  Cierk.-'IG.D.] 

\2th  December  1834. 

FiBST  DlVlMON.— <G.  D.) 

No.  78. — Robert  Jollt>  Pursuer^  v.  William 

YouMO,  Defender. 

Arbitration — Expenses — Circumstances  in  which  one  party  to  a 
submission  found  liable  to  the  other  in  half  of  the  expenses  paid 
bjf  the  latter  to  the  arbiters  and  clerks,  in  so  far  as  incurred  ju^m- 
fvent  to  the  date  of  the  reference. 

The  paniaer  and  hia  wife,  by  deed  of  agreement, 
dated  iu  1830,  became  boand  to  grant  a  lease  of  cer- 
tain ooal-works  to  the  defender.  The  terms  of  the 
lease  to  be  adjusted  by  Robert  Bald  and  John  Baird, 
engineers,  in  case  the  parties  differed  as  to  ijU  terms. 
The  defender  being  dissatisfied  with  the  terms  of  the 
lease  offered  to  him»  brought  an  action  to  hare  it 
found  and  declared  that  he  was  not  bound  to  accept 
thereof,  without  its  being  submitted  to  the  referees. 
The  pursuer  agreed  to  pay  the  expense  of  this  sum- 
mons, and  on  IStb  June  183 1» -a  joint  minute  was 
signed,  authorising  Messrs  Bald  and  Baird  to  adjust 
the  lease,  which,  after  Tarious  discussions  and  pro- 
cedure, they  did..  The  pursuer  having  paid  the  fees  of 
the  arbiters,  and  the  accounts  due  to  two  successive 
clerks  to  the  submission,  amounting  altogether  to 
£84,  4.  11.,  brought  the  present  action  against  the  de- 
fender for  his  half  thereof,  in.  defence  against  which 
it  was  pleaded,  that  under  the  agreement  of  1830,  tiie 
defender  was  not  liable  for  any  part  of  the  expense  of 
adjusting  the  lease,  as  that  agreement  contained  oo 
such. stipulation;  that  the  sum  sued  for  included  fees 
paid  to  Mr  Bald  for  preparing  the  draft  lease,  and 
other  expenses  prior  to  I3th  June  1831,  being  the 
date  of  the  reference ;  and  that  the  expense  of  a  formal 
stamped  decree-arbitral  was  unnecessarily  and  incom- 
petently incurred,  the  referees  being  exauctorated  by 
the  adjustment  of  the  lease. 

The  Lord  Ordinary  (Corehouse),  on  10th  June 
1834, 

•*  Finds  the  pursuer  entitled  to  the  expenses  of  one^half  of  the 
expenses  of  the  arbitration  subsequent  to  the  13th  day  of  June 
]83i,  as  paid  to  the  arbiters  and  their  clerks,  with  interest  from 
the  date  of  payment  as  libelled :  Quoad  ultra,  assoilzies  the  de- 
fender from  the  conclusions  of  the  libel,  and  decerns :  Remits 
to  the  clerk  to  make  a  state  of  the  sum  due  to  the  pursuer  under 
this  finding:  Finds  the  pursuer  entitled  to  expenses,  subject  to 
modification,**  &c. 

The  defender  reclHiroed,  and  it  being  stated  that 
no  objection  was  made  to  the  reasonableness  of  the 


charges,  the  Court  unanimously,  and  without  difficulty, 
adhered^  with  additional  expenses. 

Lord  Ordinary,  Corehouse.— ^c/.  Rutherfurd;  Aw.  Ciason, 
W.S.,  Agent.^AU.  Dean  of  Faculty  ( iiope)  and  TumbuU; 
Wotherspoon  &  Mack,  W.S.,  Agents.-^yit  RoUand,  CUrk.^ 
[G.D.] 

\2ih  December  1834. 
Second  Divisiok. — (J.  R.) 

No*  79.^-WiLLiAM  Rust,  Suspender^  v.  JoHir 

Brand,  Charger. 

Bill  of  Exchange— Onerosity—-^  party  to  whom  a  biU  had  been 
delivered,  hating  given  it  to  his  agent  for  the  purpose  of  being 
discounted  ;  and  the  agent  having  discounted  the  bill,  and  credited 
his  constituent  with  the  proceeds;  and  the  bill  having  been  pro» 
tested  at  the  instance  of  the  bank,  and  retired  by  the  azenl,  who 
charged  the  accepter  for  payment — Held,  in  a  suspension  at  his 
instance,  that  the  charger  was  not  an  onerous  holder,  although 
the  latter,  on  a  reference  to  o€tth,  deponed  that  he  had  paid  the 
bill  with  his  own  funds,  and  that  his  constituent  was  considerably 
in  debt  to  him  at  the  time. 

Trail  drew  a  bill  upon  Rust,  which,  it  was  alleged, 
he  accepted  without  value,  and  in  ordef  that  it  might 
be  used  by  the  drawer  as  a  security  for  Farqnharson 
of  Finzean,  who  had  agreed  to  procure  a  cash-credit 
for  him  with  the  Bank  at  Aberdeen.  The  bill  was 
given  by  Trail  to  Farqubarson,  who  delivered  it,  along 
with  some  others,  to  his  agent  Brand,  for  the  purpose 
of  being  discounted.  Brand  discounted  the  bill,  credit- 
ing Pinzean's  account  with  the  proceeds ;  and  the  bill 
having  been  afterwards  protested  at  the  instance  of 
the  bank,  was  retired  by  Brand.  Brand  now  charged 
Bust  for  payment,  who  suspended,  on  the-  grounds 
that  he  had  accepted  the  bill  without  value,  aad  for  a 
specific  purpose  which  had  not  been  implemented,  and 
tnat  the  charger  was  not  an  onerous  holder  thereof. 

This  charger  having  deponed  on  a  reference  to  oath, 
the  Lord  Ordinary  found  that  be  was  not  entitled  to 
the  oharaoter  of  an  onerous  indorsee,  stating  his  rea- 
sons (which  explain  the  ciroumstances  of  the  ease)  in 
the  following 

*'  Note. — The  suspender  has  not  admitted  the  letter  of  17th 
March  to  have  been  written  bj  him,  or  by  fab  authority.  It  is 
a  ?ery  improbable  denial,  but  in  the  meantime,  it  must  be  as- 
aumed  to  be  as  he  has  stated  it,  though  it  will  be  competent  to 
disprove  it  afterwards.  The  Lord  Ordinary  did  expect  that  it 
would  be  admitted,  and  thought  this  might  obviate  the  necessity 
ef  eonsidering  whether  the  ehaiger  is  entitled  to  the  privileges 
of  a  bona  fide  onerous  indorsee.  The  statement  on  this  point 
is,  that  he  received  this  bill  with  others,  from  Finzean,  to  get 
them  discounted,  and  to  place  the  amount  to  the  credit  of  his 
account ;  that  he  did  discount  this  bill  with  the  Aberdeen  Banir, 
and  credited  Finzean's  account  with  the  proceeds.  That  tlie 
bill  was  not  retired  from  the  bank  by  the  parties  to  it,  and  on  its 
being  protested  by  the  banir,  the  charger  retired  it  with  bis  own 
funds,  and  placed  the  amount  so  paid  by  him  to  Finzean's  debit, 
in  account  with  bim ;  *  but  as  Mr  Farqubarson  was  at  that  period 
indebted  to  the  deponent  in  several  hundred  pounds,  and  as  the 
deponent  retired  the  said  bill  out  of  his  own  funds,  he  conceives 
himself  to  be  an  onerous  bona  fide  holder  thereof,  having  never 
received  payment  from  Mr  Farqubarson  of  anv  part  of  the  con- 
tents of  said  bill."  Now,  the  Lord  Ordinary  does  not  draw  the 
aame  conclusion  in  point  of  law  from  the  premises  so  distinctly 
stated  by  the  char^^er.  He  gave  no  value  for  the  bill  originally 
to  Finzean,  and  when  he  retired  it  from  the  bank,  he  only  paid 
back  the  mone^  he  had  originally  received  from  the  bank  when 
be  discounted  it.  If  he  had  deponed,  that  having  got  it  dis- 
counted, he  had  paid  over  the  amount  to  Finsean.  or  perhaps 
even  allowed  him  an  additional  credit  in  his  account,  the  case 
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probably  would  have  been  different.  But  be  does  not  state  tbis  j 
so  that,  upon  the  whole,  the  Xiord  Ordinary  can  only  look  upon 
the  charger  as  Finsean's  agent  in  the  transaction,  as  to  retiring 
the  bill,  as  he  unquestionably  was  in  his  discounting  it,  and  that 
be  must  be  liable  to  all  objections  which  the  suspender  could 
relevantly  state,  if  Finzean  was  himself  pursuing  on  this  bill.*'  • 

The  charger  reclaimed,  bat  tbe  Court  adhered. 

Lord  Ordinaryt  Medwyn.'^AcL  Thomson;  James  M*Cook, 
W.S.,  jfgeni* — Jit,  Solicitor- General  (Skene)  and  Monro;  J. 
U.  Burnett,  W.S.,  Jgeni.^Mt  Fei^guson,  Clerk — [J.B.] 


ISth  December  1834. 
FiasT  Division.— (G.D.) 

No.  80. — Mrs  Jane  Watson  or  Stuart,  Pursuer^ 
V,  Mrs  Jane  Edwards  or  Maconochie  and 
Others,  Defenders, 

Process-*- Record — CireunuianceM  in  which  a  record  hanng  been 

opened  up,  to  allow  a  more  $pecijic  staUmeni  of/acitt  a  moiion 

to  have  a  new  plea^  founded  on  the  stamp  laws,  tlruck  out,  or 

onljf  ailowed  to  be  inserted  on  payment  of  previous  expenses,  rs- 

fused,  reserving  all  questions  of  expenses  hinc  iode. 

The  pursuer,  as  assignee  to  the  rights  of  tbe  next 
of  kin  of  ber  late  husband,  brought  an  action  against 
the  defenders,  the.  representatives  of  a  party  who  was 
said  to  have  intromitted  with  the  funds,  in  tirtue  of  a 
factory  and  otherwise.  After  the  record  had  been 
closed,  various  writings  were  recovered  under  a  dili'> 
gence,  and  on  11th  March  1834,  the  Lord  Ordinary 

"  appoints  tbe  record  to  be  opened,  and  the  parties  to  revise 
their  papers,  with  a  view  to  the  more  specific  statement  of  the 
circumstances  relating  to  the  administration  of  the  succession  of 
James  Stttart,  and  also  of  the  circumstances  under  which  the 
deeds  founded  on  by  the  pursuer  were  granted,  the  consideration 
given  for  them,  and  the  measures  taken  in  virtue  of  them  prior 
to  the  raising  of  the  present  action." 

Besides  revising  their  statement  of  facts,  the  de- 
fenders, in  the  revised  answers  lodged  for  them  after 
the  record  had  been  opened  up,  inserted,  as  their  first 
plea  in  law,  a  new  plea,  to  the  effect  that  the  assigna- 
tion founded  on  by  the  pursuer  was  null  under  the 
stamp  laws,  in  respect  the. consideration  given  for  it 
was  not  set  forth  in  words  at  length  on  the  face  of  the 
deed. 

On  9th  July  1834,  the  Lord  Ordinary  (Fullerton) 
pronounced  this  interlocutor : 

'*  Having  heard  parties*  procurators  on  the  pursuer's  motion, 
that  the  first  plea  in  law,  in  the  defenders*  last  revised  answers, 
shall  be  struck  out,  or  only  allowed  to  be  inserted  upon  payment 
of  previous  expenses,  refuses  the  said  motion,  reserving  all  ques- 
tions of  expenses  hinc  inde;  allows  tbe  defenders  to  see  the 
condescendence  as  now  revised,  and  to  make  such  additions  to 
their  answers  as  they  may  deem  necessary,  by  the  second  box- 
day  in  the  vacation ;  and  appoints  tbe  parties  to  adjust  the  record 
finally  by  the  third  sederunt-day  in  November  nexu" 

The  pursuer  reclaimed  against  this  last  interlocutor, 
hut  the  Court  adhered,  reserving  all  questions  of  ex- 
penses. 

Lord  Ordinary ^  Fullerton.— ^ri.  Dean  of  Faculty  (Hope) 
and  Robert  Thomson;  James  Martin,  S.S.C.,  Jgeni.-^Alt, 
Skene  and  Buchanan;  John  Morison,  W.S.,  Agent,^^t  Rol- 


ISth  December  1834. 
SacoMD  Division.-^  J.  R.) 

No.  81.— John  Spence,  Pursuer^  v.  James 
Brownlee.  Defender. 

Cautioner — Relief— Relevancy-— One  of  several  eautiomers  in  a 
bond  of  annuity  to  an  insurance  company  having,  t^out  two 
years  afier  the  date  of  the  bond,  brought  an  action  against  tke 
principal  for  relief  Jrom  his  engagement,  on  the  grountl  that  the 
principcU  had  concealed  from  him  the  mental  incapacity  of  one 
of  his  eo^autioners  g  and  the  co^cautioner  referred  to  having 
been  sU  one  period,  in  consequence  of  a  lemporairy  iacopadiy, 
put  under  the  care  of  a  factor  loco  tutoris,6tti  it  appearing  frons 
medical  certificates,  that  although  the  factory  had  not  been  re- 
called  till  ajier  the  date  of  the  bond,  the  co-cautioner  had  in  foci 
recovered,  and  been  restored  to  the  management  of  his  aJTairsfor 
ten  years  prior  to  the  date  of  the  bond ;  and  it  being  farther  in- 
structed, that  since  his  recovery  he  had  granted  a  recognition  of 
the  bond ;  and  the  cautioners,  at  the  time  of  undertaking  their 
caulivnary  engagement,  having  stipulated  for,  and  obtained  an 
heritable  bond  of  relief  over  the  estate  of  the  principcU,  on  which 
they  were  infigfi  ;  arut  there  being  no  allegcUion  that  said  security 
was  iasmpcient,  or  that  the  principal  was  .vei^ens  ad  inopiam ; 
and  the  cautioners  havitig  suffered  no  distress — Held  that  the 
claim  of  the  cautioner,  suing  Jor  relief,  wtu  inadmissible. 

In  October  1831,  the  pursuer,  along  with  James 
McLaren,  the  defender's  step-son,  and  three  other 
individuals,  subscribed,  as  cautioners  for  the  defen- 
der, an  annuity-bond  to  the  Yorkshire  Fire  and  Life 
Assurance  Company  for  £100,  payable  for  eleven 
years,  or  until  the  death  of  the  defender,  if  happening 
within  that  period,  who  received  therefor  from  the 
Assurance  Company  an  adrance  of  £600.  The  pur* 
suer  alleged  that  be  was  induced  to  subscribe  this 
bond  in  consequence  of  the  reliance  which  he  placed 
on  the  responsibility  of  his  co-cautioner  M'Laren, 
whom  the  defender  represented  at  the  time  to  be  in 
good  circumstances,  and  of  a  sound  mind ;  whereas 
the  pursuer  afterwards  discorered  that  in  December 
1819,  and  when  M'Laren  was  of  full  age,  a  factor 
loco  tutoris  had  been  appointed  to  him,  on  the  ground 
of  his  incapacity  to  manage  his  own  a£FAirs,^-a  fact 
which  the  defender  had  not  only  concealed,  but  misre- 
presented, when  he  solicited  the  interposition  of  the 
pursuer  as  a  cautioner  for  him  in  the  above  bond  of 
annuity.  The  defender  admitted  that,  on  the  occasion 
referred  to,  a  factor  loco  tuiorit  was  appointed  to  hia 
friend,  but  stated  that  this  arose  from  M'Lan^n  bar- 
ing been  then,  and  for  some  time  before,  snbjeJBted  to 
a  nervous  disorder,  from  which,  however,  he  had  re- 
covered soon  after  the  date  of  the  factory,  which  then 
became  unnecessary,  and  was  now  recalled:  That 
when  the  bond  of  annuity  was  signed  by  the  pursuer, 
he  was  perfectly  aware  of  McLaren's  A>rmer  situation, 
but  which  he  so  far  disregarded  as  to  transact  with 
him  on  several  occasions  as  a  responsible  person,  and 
had  actually  advised  the  defender  to  procure  his  sig- 
nature to  the  bond :  And  that  since  the  revocation  of 
the  factory,  M*Laren  had  executed  a  recognition  of 
the  cautionary  obligation  therein  undertaken  by  him. 
It  farther  appeared,  that  following  on  the  execution 
of  said  bond  of  annuity,  the  defender  granted  to  the 
cautioners  an  heritable  bond  of  relief  over  his  proper- 
ty, on  which  infeftment  was  taken  in  their  favour. 
There  was  no  distinct  allegation  that  this  was  not  a 
good  and  sufficient  security ;  nor  was  it  said  that  the 
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defender  was  vergens  ad  inopiam,  or  that  the  caation- 
en,  or  any  of  them,  had  been  pot  to  distress  in  con- 
leqaence  of  their  interposition  on  his  behalf. 

The  parsaer  brought  the  present  action  in  order  to 
be  reliered  of  his  obligation  under  the  bond  of  an- 
noity,  on  the  ground  that  his  signature  thereto  had 
been  obtained  through  the  medium  of  concealment 
and  misrepresentation.  In  defence  the  defender  plead- 
ed— That  since  the  cautioners  held  an  heritable  secu- 
rity for  their  relief,  which  had  been  granted  and  ac- 
cepted as  the  condition  of  their  becoming  bound,  and 
bad  suffered  ho  distress  on  account  of  their  caution- 
ary engagement,  the  demand  of  the  pursuer,  who  was 
bat  one  of  those  cautionersy  was  premature  and  inad- 
missible. 

On  25th  Norember  1834,  the  Lord  Ordinary  (Jef- 
frey) pronoonced  the  following  interlocutor  and  note : 

"  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  with  tbe  closed  record  and  whole  process.  In  respect  that 
it  is  admitted  that  the  factory  of  M*Laren  has  been  recalled  on 
medical  certificates,  purporting  that  he  had  been  perfectly  re- 
covered, and  capable  of  managing  his  affairs  for  the  last  ten 
jeart,  and  that  he  baa  since  granted  a  holograph  recognition  and 
reoewal  of  his  cautionary  obligation ;  and  also,  in  respect  of  the 
heritable  security  and  bond  of  relief  over  the  defender's  pro- 
perty, which  was  granted  to,  and  accepted  by  the  pursuer  and 
bis  cautioners  on  entering  into  the  obligation  in  question,  little 
more  than  two  years  ago,  and  that  it  ia  not  seriously  alleged  that 
tbe  Talae  of  the  property  thereby  conveyed  has  since  fallen,  Sus- 
tains the  defences,  aasoikiea  the  defender,  and  decerna;  finds 
biffl  entitled  to  expenses ;  allows  an  accouut,**  See. 

"  Note — Tbe  Lord  Ordinary  would  be  sorry  to  interfere  with 
a  caotioner's  right  of  relief  from  his  principal.  But,  where 
there  has  been  no  distress,  where  the  principal  is  not  vergent  ad 
Mvptam,  where  the  obligation  has  not  been  long  current,  and 
though  etabracing  a  tract  of  years,  is  for  a  definite,  and  cod- 
itaoUy  decreasing  amount ;  and,  above  all,  where  the  cautioners, 
tt  entering  into  it,  required  and  obtained  an  heritable  security, 
with  which  they  were  then  satisfied,  and  in  the  value  of  which 
BO  change  baa  occurred,  he  thinks  it  would  be  contrary  to  the 
hwMfda  of  tbe  transaction  to  support  a  demand,  such  .as  is  here 
mtde,  for  instant  and  total  reliet  The  original  transaction  was 
to  get  £600  for  the  defender,  on  his  granting  bond  with  security, 
for  so  snnuity  of  j£100  for  eleven  yeara,  and  now,  soon  after  the 
lapse  of  two  of  those  years,  and  without  alleging  any  change  of 
ciicuinstancea,  one  of  the  cautioners  proposes  that  the  defender 
■hall  invest  j£fi0O  in  purchasing  for  his  special  relief,  a  similar 
annuity  for  the  seven  or  eight  vears  that  are  to  run.  If  this  is 
competent  now,  it  would  l»ve  been  equally  competent  the  week 
after  the  bond  was  signed,  when  it  would  obriously  have  defeated 
tbe  whole  tranaaetion.  Nay,  it  would  have  been  more  reason- 
able then  than  now ;  since  the  utmost  extent  of  the  cautioner's 
liabtlity  is  fallen  from  £1 JOO,  to  between  je700  and  j£800;  and 
is  jevly  falling, — so  that  the  security,  if  originally  good,  must 
be  gradually  becoming  m^re  and  more  redundant.  The  allega- 
tioD  of  M'Laren'a  incapaeity,  if  it  ever  was  more  than  a  pretext, 
is  DOW  confesaedly  obviated ;  and  as  to  the  very  suspicious  charge 
of  homing,  said  to  have  been  given  since  this  action  was  raised, 
it  is  enoagh  to  say,  that  it  is  not  mentioned  in  the  record ;  and 
is  only  admitted  by  the  defender,  under  qualifications  which 
Bake  it  any  thing  but  a  ground  for  deciding  in  favour  of  the 
pwsocr." 

The  parsoer  reclaimed : 

Lord  GUnlee. — It  rather  appeared  to  me  that  there  should 
bare  been  a  regular  reduction  to  set  aside  the  obligation  in  toto. 
In  the  circumstances,  I  do  not  think  the  pursuer  is  entitled  to 
tbe  immediate  relief  which  he  seeks. 

Lord  Medwjfn.^^I  entirely  concur.  As  to  the  only  relevant 
question  before  ns,  there  is  no  allegation  that  the  principal  is 
9ergem  mi  inopimm,  so  as  to  entitle  the  cautioner  to  immediate 
nlieC    The  only  allegation  ooptained  ia  the  summons  is  one  of 


fraud.  But  I  doubt  if  that  is  a  relevant  plea  otherwise  than  in 
a  reduction.  But  even  although  it  were  relevant,  I  doubt  whe- 
ther this  party  is  not  excluded  by  personal  exception  from 
stating  it. 

Lord  Meadowbank. — I  am  of  the  same  opinion. 

The  Lord  JusUce'Cierk, — lam  much  impressed  with  the  same 
views. 

The  Court  adhered^  and  found  tbe  pursuer  liable 
in  additional  expenses. 

Lord  Ordinary,  Jeffrey. — Aci,  Solicitor. General  (Skene); 
Hamilton  and  Cooper,  W.S.,  Agents. — AU.  More;  Andrew 
Smith,  W.S.,  Agem.—Mr  Thomson,  Clerk,— [J,R.] 

13/ A  December  1834. 

Second  Division. — (J.R.) 

No.  82. — William  Platt,  Suspender^  v.  THOMAg 

Wilson,  Charger. 

Bill  of  Exchange — Dishonour,  Intimation  of— Proof— ^  p<"ty 
AaMiig  been  serped  wUh  a  charge  for  payment  of  a  biil,  which 
he  suspended  on  the  ground  of  want  of  due  notice  of  the  die* 
honour ;  and  a  Jim  and  second  Mi  of  susftention  having  been  re* 
/used  with  expenses  s  and  the  suspender  having  reclaimed '^Cir- 
cumstances in  wtdch  the  Court,  viewing  the  evidence  of  notifi.' 
cation  founded  on  as  not  conclusiee  of  the  fact,  remitted  to  pats 
the  bUl. 

James  Bell  accepted  a  bill  to  Walter  Bell,  which 
he  indorsed  to  the  suspender,  by  whom  it  was  in* 
dorsed  to  the  charger,  who  discounted  it  with  Wake- 
field and  Sons,  bankers  in  Carlisle.  Tiie  bill  fell 
due  on  23d  April  1834,  and  was  protested  at  the  in- 
stance of  the  banking-house.  Od  26th  August,  the 
charger  took  op  the  bilU  on  which  he  charged  the 
sospender,  who  suspended.  The  ground  of  suspen- 
sion was  the  want  of  due  intimation  of  tbe  dishonour  of 
the  bill.  On  the  one  hand,  the  charger  stated,  that 
notice  of  dishonour  was  sent  on  26th  April,  by  Wake- 
field and  Sons,  through  the  Post-Office  at  Carlisle,  to 
each  of  the  several  obligants  on  the  bill,  who,  with 
the  exception  of  the  charger,  a  botcher  in  Carlisle, 
resided  in  Dumfries-shire ;  and  in  proof  of  the  fact» 
he  referred  to  the  following  marking  on  the  bill  m 
the  handwriting  of  a  clerk  in  the  office  of  the  bank, 
which  described  the  initials  of  the  suspender's  name, 
and  those  of  the  accepter :  **  April  26/A,  wrote  </.  B» 
and  W,  P." .'  That  these  intimations  had  never  been 
returned  from  the  Post-Office  to  Wakefield  and  Sons, 
from  which  it  was  to  be  inferred  that  they  had  reached 
the  parties  to  whom  they  were  addressed  :  And  that 
on  I7th  July,  a  letter  was  written  to,  and  received  by 
the  suspender,  by  the  agent  of  the  bankers  in  Annan, 
which,  according  to  his  own  meaning  of  its  terms,  he 
had  interpreted  into  a  request  for  payment  of  the  par- 
ticular bill  in  question.  On  the  other  hand,  the  sus- 
pender, while  he  acknowledged  receipt  of  the  letter 
of  17th  July,  which  was  nearly  three  months  after 
the  bill  fell  due,  and  to  which  he  returned  no  answer, 
pointedly  averred  that  he  never  had  received  any  pre- 
vious notification  of  the  diahonour  of  the  bill,  such 
as  that  first  above  alluded  to  by  the  charger.  On  ad- 
vising a  first -bill  of  suspension,  Lord  Moncreifi^,  on 
15th  October  1834,  "  in  respect  of  the  answers ,  and 
having  particularly  attended  to  what  appears' ex  facte 
of  the  bdly  and  to  the  complainers  silence  after  the 
letter  qf  llth  July  was  addressed  to  him"  refuaed  the 
bill|  with  expenses.    A  second  bill  having  been  prtf- 


106 


THB  SCOTTISH  JURIST. 


to 


tented,  and  advised  by  Lord  Cockbarn,  hit  Lordship, 
on  25th  NoyiBmber,  refased  the  same,  and  foand  ex- 
penses dne,  adding  the  following  note ; 

**  This  is  a  second  bill  of  suspension.  The  first  was  refosed 
in  precisely  the  same  circumstances  by  Lord  Moncreiff,  with 
expenses.  The  allegation  of  non-onerosity  is  not  offered  to  be 
proved  by  the  charger's  oath,  so  that  the  only  material  ques- 
tion is,  whether  adequate  notice  of  the  dishonour  was  given  to 
the  suspender?  The  Lord  Ordmary  thinks  the  evidence,  which 
is  met  by  nothing  but  the  suspender's  uncorroborated  averment, 
in  favour  of  notice,  perfectly  satis&etory.  The  bill  contains 
a  marking,  not  denied  to  be  in  the  handwriting  of  the  clerk  of 
the  banking-house  where  it  had  been  discounted,  which  attests 
that  notice  was  given  to  the  suspender,  and  another,  through  the 
Post- Office,  immediately  after  the  dishonour;  and  it  is  virtu- 
ally admitted  that  none  of  these  letters  were  returned  by  the 
Post*  Office  to  the  senders,  as  they  would  have  been  bad  the 
persons  they  were  addressed  to  not  been  found.  This  was  in 
April.  Then  on  the  17th  of  July,  the  suspender  is  again  writ- 
ten to.  He  says  the  letter  was  not  sufficiently  explicit  as  to 
the  precise  bill.  But  he  admits  that  he  did  apply  it  to  this  bill, 
in  his  own  mind ;  for  he  says  it  waa  the  first  intimation  he  had 
got  of  its  having  been  dishonoured.  However,  even  although  it 
be  not  viewed  as  a  due  notice  taken  by  itself,  it  was  at  least  a 
letter  which  he  could  to  a  certainty  have  answered,  if  he  had 
never  heard  of  the  dishonour  till  then.  But  he  acknowledges 
that  he  sent  no  answer.** 

The  suspender  reetaimed. 

At  advising,  one  of  the  Judges  (Lord  Medwyn) 
was  rather  inclined  to  consider  the  proof  of  notifictr 
tioir  sufficient,  and  was  therefore  for  refusing  the 
note  ;  but  the  rest  of  their  Lordships  being  impressed 
diflPerentlyi  the  €k)urt  remitted  to  pass  the  bill. 

Lords  Ordinary,  Moncretff  and  Cockburo. — Jlct*  Thomson  ; 
William  Martin,  S.  S.  C,  Agent,-^AU.  Neaves ;  Thomas  John- 
stone^ S.S.C.,  4geii/.~3iU-.Chamber  Cierk,'^J,M.'\ 

leth  December  18S4. 
FiasT  Division.— (G.D.) 

No.  83. — James  M'Pherson,  Suspender^  v.  John 

M'B£TH,  Charger. 

Exclusive   Privilege— King's   Freeman— 'Soldier — Statute,  56 
Geo.  III.  c.  67. — TIte  ton  of  a  toldier  who  had  Merced  nine 

montfu  in  the  Canadian  Hegimenl  of  Fenctble  Infantry,  raised 
exclusively /or  service  in  British  North  America,  found  nut  en- 
titled to  the  privileges  of  a  King*  s  freeman. 

A  regiment,  called  the  "  Canadian  Fencibles,"  had 
served  for  a  number  of  years  in  British  America  prior 
to  1803,  when,  by  losses  in  battle  and  otherwise,  it 
had  become  nearly  extinct,  and  authority  was  granted 
by  letter  of  service  from  his  Majesty  George  IIL, 
dated  8th  August  1803,  for  raising  a  new  regiment 
under  a  similar  name,  viz.  "  His  Majesty's  Canadian 
Regiment  of  Fencible  Infantry."  Advertisements 
were  published,  intimating  to  those  who  should  en- 
list, that  they  would  be  allowed  to  carry  their  wives 
and  families  with  them  to  Canada,  at  the  expense  of 
Government.  The  suspender  s  father  enlisted  in  this 
regiment,  at  Forres,  in  January  1804,  and  was  mar- 
ried on  3d  May  thereafter  to  the  suspender's  mother. 
lie  was  then  marched  through  various  counties  to 
Glasgow,  and  thence  to  Ayrshire,  and  sent  with  the 
regiment  to  the  Isle  of  Wight,  where  some  of  the 
men,  in  consequence  of  a  report  that  they  were  to  be 
sent  to  India  in  place  of  America,  mutinied,  and  were 
sentenced  to  be  punished  ;  but  the  suspender's  father, 


and  others  who  had  not  joined  the  mutiny,  received 
fourteen  days'  additional  pay,  and  were  discharged. 
The  discharge  granted  to  the  suspender's  father  bore, 
that  he  had  *'  served  honestly  and  faithfully,  for  the 
space  of  nine  months,  and  that,  by  order  of  General 
the  Earl  of  Moira,  he  is  hereby  regularly  and  honoor- 
ably  discharged." 

The  suspender  having  commenced  the  business  of 
a  baker  in  Glasgow  as  a  King's  freeman,  the  charger, 
as  collector  of  the  Incorporation  of  Bakers  of  that 
city,  presented  a  petition  to  the  Magistrates  for  inter-' 
diet  against  the  suspender,  which  the  Magistrates 
granted  on  28th  November  1832,  and  decerned  against 
the  suspender  for  £3,  17.  5.  of  expenses.  Being 
charged  on  this  decreet,  the  present  suspension  was 
presented  for  the  suspender,  on  the  ground  that  the 
regiment  in  which  his  father  served  had  no  connection 
with  the  militia,  or  with  the  home  fencibles  disem- 
bodied in  1799,  hot  was  raised  exclusively  for  foreign 
service  \fk  British  North  America;  and  that  the  sus- 
pender, as  the  son  of  a  soldier  who  had  served  his 
Majesty  without  deserting,  was  entitled  to  exerciste 
the  trade  of  baking»  for  which  he  was  '*  apt  and  able," 
in  any  town  in  the  kingdom,  in  virtue  of  the  Statute*, 
12  Anne.  c.  12 ;  22  Geo.  IL  c.  44;  S  Geo.  III.  c  8 ; 
24  Geo.  III.  c.  6;  42  Geo.  III.c.  69,  and  56  Geo.  HI. 
c.  67.  The  charger  pleaded^  That  the  regiment  in 
which  the  suspender's  father  served,  was  not  part  of 
the  regular  army,  or  raised-  for  foreign  service,  but 
was  a  militia  or  fencible  regiment,  intended  for  the 
defence  of  the  colony  oi  Canada,  and  not  compellable 
to  serve  out  of  the  kingdom ;  and  therefore,  that  in 
terms  of  56  Geo.  III.  c.  57,  the  suspender's  father 
would  not  have  been  entitled  to  the  privilege^  of  a 
King's  freeman,  unless  he  had  served  fire  years,  and 
even  then,  the  privilege  given  to  soldiers  in  fencible 
regiments  was  not  extended  to  their  wives  and  chil- 
dren. 

The  Lord  Ordinary  (Fullerton),  on  31st  January 
1834, 

"  Finds  that  the  auspender^a  father  was,  daring  nine  months 
in  the  year  1804,  a  soldier  in  the  Canadian  Regiment  of  Fen- 
cible Infantry,  and  was  honourably  discharged :  Finds  it  ad- 
mitted that  the  said  regiment  was  raised,  exclusively,  for  service 
in  British  North  America :  Finds  that  in  these  circumstances, 
the  privileges  regarding  the  exercise  of  trades  attached  to  such 
service,  are  regulated  by  the  Sd  section  of  the  Act  56  Geo.  III. 
cap.  67  ;  and  therefore,  and  in  respect  that  the  service  of  the 
suspender's  father  did  not  extend  to  the  period  required  by  the 
said  section  of  the  said  Act,  repels  the  reasons  of  suspension,  and 
finds  the  letters  orderly  proceeded,  but  finds  no  expenses  due  to 
either  party,  and  decerns.** 

The  suspender  reclaimed,  hot  the  Court,  after  con- 
sulting tbe  War-Office  as  to  whether  the  regiment  in 
question  was  to  be  considered  as  raised  for  foreign 
service,  and  receiving  an  answer  in  the  negative — 
adhered. 

Lord  Ordinary,  Fullerton. — Jet.  Wilson ;  William  Mercer, 
W.S.,  jiaeat. — 4lt.  Green^hields ;  T..  &  T.  Darling,  W.S., 
Agents Mr  Bell,  C/tr*.— [CD.] 
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16fA  Decmher  1834. 

FiBST  DiVIBION (G.D.) 

No.  84.^ — RoBiiRT  Scott,  Pursuer^  r.  Alexandkr 
Beaton  and  Others,  Defenders. 

Expense* — Jury  Triel— CrrcrcmffAficet  in  which  an  action  being 
brtmghtt  concittding  /or  £S00  of  damages  on  <ieeouni  of  in- 
Jury  by  wrong  fkalfy  taking  poatmom  o/^  and  interfering  wUh 
the  fntmtet^i  ca^itf,  <tnd  £5  of  damages  being  awarded — the  ex- 
penses were  modified  to  about  oneJialf. 

The  parsner  broagbt  an  action  of  damages  against 
the  defender,  for  wrongfully  taking  possession  of  cer- 
tain cattle,  sheep  and  ponies,  belonging  to  the  par- 
sner, in  a  grass  park  at  Balmoor,  of  which  the  pursuer 
was  sob-tenant,  aud  afterwards  causing  persons  to  fol- 
low them,  so  as  to  raise  reports  of  their  being  attached 
by  diligance,  whereby  the  pursuer  was  obliged  to  sell 
tbem  at  an  under  ralue,  and  his  business  and  credit 
were  injured.  In  defence,  it  was  stated,  That  the  de- 
fender was  cautioner  for  the  rent  due  by  the  principal 
tenant  of  the  park,  and  conceiving  that  the  cattle  were 
hypothecated,  to  the  landlord,  the  defender  had  caused 
them  to  be  detained  till  they  should  be  sequestrated, 
and  afterwards  to  be  followed,  to  ascertain  what  be- 
came of  them ;  but  that  the  landlord  having  refused 
to  sequestrate,  the  pursuer  was  allowed  to  dispose  of 
thero,  and  had  suffered  no  loss  by  what  the  defender 
bad  innoeently  done  under  a  mistake  as  to  his  fights. 
.  The  Issues  were  :•*- 

«*  Whether,  on  or  about  the  26th  day  of  October  1832,  the 
defenders,  or  any  of  them,  by  theinseWes  or  others,  wrungfoUy 
took  possession  of  certain  sheep,  horned  cattle,  and  ponies,  or 
any  of  them,  the  property  of  the  pursuer,  in  a  field  on  the  estate 
of  Balmoor,  near  Peterhead  ;  or  wrongfully  prevented  or  inter* 
nipted  the  pursuer  from  removing  the  same  from  the  said  field, 
to  the  loss,  injury  and  damage  of  the  pursuer?  2.  Whether,  on 
or  about  the  27rh,  26th,  29th,  and  90th  days  of  October  1892, 
or  on  any  of  the  said  days,  the  defenders,  or  any  of  tbem,  by 
themselves  or  others,  wrongfully  followed,  or  caused  to  be  foU 
lowed,  the  said  sheep,  horned  cattle  and  ponies,  or  any  of  them, 
towards  Black  water,  Netherton  of  Lonmay,  Old  Aberdeen, 
Lionghill  of  Buthlaw,  or  any  of  these  places,  thereby  causing 
reports  to  be  circulated  prejudicial  to  the  pursuer's  credit,  and 
causing  doubts  as  to  the  validity  of  his  right  to  the  said  sheep, 
homed  cattle  and  ponies,  or  any  of  them,  to  the  loss,  injury  and 
damage  of  the  pursuer  ?" 

The  jury  returned  a  yerdict  for  the  pursper,  da- 
mages.£5.  ,  On  a  motion  for  expenses  being  made  by 
the  parsner,  the  account  was  remitted  to  be  taxed  be- 
fore answer  as  to  the  defenders'  argument  for  a  mo- 
dification. In  support  of  which  it  was  pleaded — That 
the  defender  had  come  to  the  trial  at  Inverness  pre- 
pared to  meet  the  claim  of  special  damage^  which  was 
dearly  laid  in  the  summons  and  issues,  but  which  had 
been  given  up  at  the  outset  of  the  trial. 

Lord  GiUies, — Here  £500  is  concluded  for,  and  £5  found 
due.  By  such  conclusions,  all  actions  are  rendered  competent 
in  the  Supreme  Court  which  ought  to  be  brought  in  the  In- 
feiior.  I  cannot  approve  of  the  practice  of  such  random  con- 
clusions.    I  am  for  modifying  the  expenses. 

Lord  Mackenzie  agreed  with  Lord  Gillies.  I  think  the  argu- 
ment, that  the  defender  has  the  power  of  making  a  tender,  is  not 
a  suflScient  answer.  The  pursuer  should  act  reasonably  on  his 
side.  There  can  be  no  doubt  that  there  is  special  damage  laid 
here — at  least  in  the  first  issue.  What  else  could  there  be  in- 
tended by  raising  a  question  about  a  parcel  of  ponies  ? 

Lord  President. — The  first  issue,  at  all  events,  certainly 
points  at  special  damage.  The  damages  given  are  X5,  and  the 
taxed  expenses  are  j£220.     I  am  for  striking  off  one-half. 


The  Court  modified  the  expenses  to  £120. 

Jury  Cause. — Act.  P.  Robertson ;  James  Martin,  Jgent.^ 
AU.  Cuniiigbame;  J.  &  W.  Jollie,  W.S.,  Agents.^^G.D.I 


\%th  December  1834. 

Second  Division.-^J.R.) 

No.  85. — Rev.  Robert  Hunter,  Pursuer^  v.  Jamss 

BooG,  Defender, 

Superior  and  Vassal— 7.  A  vassal  in  afeu-charter  is  not  entitled  to 

renounce  the  feu  t  without  the  consent  of  the  superitir //.   Tke 

vassal  is  personally  bound  to  the  superior Jor  payment  of  the  few 
duties. 

By  feu  charter,  dated  20tb  April  1825,  the  parsner 
disponed  to  the  defender  certain  subjects  at  Canon- 
mills,  for  an  annnal  fen-duty  of  £57,  lOs.  Sterling, 
with  a  duplicand  thereof  at  the  entry  of  heirs  and 
singular  successors.  The  deed  contained  clause  of 
absolute  warrandice  (under  a  certain  special  excep* 
tion),  and  other  usual  clauses.  The  defender  entered 
into  possession  of  the  subjects  at  Whitsunday  1825, 
and  continued,  but  without  taking  infeftment  on  the 
feu-charter,  to  make  payment  of  the  yearly  fea-duty 
juntil  Martinmas  1830,  when,  as  previously  intimated 
by  him,  under  the  form  of  protest^  to  tlie  pursuer's 
trustee,  he  renounced  the  feu,  and  desisted  from  that 
date  to  perform  the  prestations  of  the  charter.  The 
defender  assigned  as  his  reasons  for  having  recourse 
to  this  proceedinff,.  that  the  property  was  discovered 
to  be  encumbered  with  an  heritable  bond  and  infeft* 
ment,  and  that  the  creditor  therein  had  adopted  mea- 
sures which  amounted  to  an  exclusion  of  the  defen- 
der's possession.  These  specialties,  however,  involved 
a  separate  question  between  the  parties,  which  was 
not  in  the  view  of  the  Court  at  this  stage  of  the  cause. 

In  September  1831,  the  pursuer  brought  the  pre- 
sent action  for  having  it  found  and  declared  that  th^ 
defender  was  bound  to  continue  his  possession,  anf 
make  payment  of  the  feu-duties  doe  and  to  become 
doe.  The  defender  stated  various  defences,  and  in 
particular,  he  maintained,  1.  That  as  the  vassal  in  a 
feu-charter,  he  was  entitled  to  refute  the  feu,  etiam  tn- 
vitQ  superiore.  2.  That  the  feu-charter  did  not  lay  on 
him  any  independent  personal  obligation  to  pay  the 
feu-duties,  but  only  bound  him  to  pav  them  as  the 
condition  of  retaining  th^  right ;  and  that  he  was  en- 
titled to  liberate  himself  from  the  obligation,  by  re- 
nouncing the  fen-cight,  with  all  its  benefits.  Lord 
Medwyn,  Ordinary,  before  whom  the  record  was  pre- 
pared and  debated,  ordered  cases  on  the  whole  cause. 

On  the  merits  of  the  defender's  general  plea,  the 
pursuer  pleaded — That  the  defender  was  not  entitled 
to  refute  his  feu,  invito  domino,  but  was  bound  to  con* 
tinue  possession,  and  to  pay  feu-duty,  as  stipulated 
by  his  feu-right;  (1.)  In  respect  of  the  onerous  agree- 
ment which  had  preceded  the  fen-charter,  and  of  which 
that  charter  was  the  result;  (2.)  In  respect  of  the 
defender's  acceptation  of  the  feu-charter,  which  made 
it  equally  obligatory  upon  him  as  if  it  had  been  a 
bilateral  deed;  (3.)  In  respect  of  the  nature  of  the 
feu-right  itself,  which,  in  point  of  substance,  being  the 
same  with  the  mutual  contract  of  emphytetuis^  bound 
both  parties  from  resiling  without  mutual  consent. 

The  argument  for  the  defender  was,  That  io  tennt 
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of  the  fea«charter,  which  embodied  the  whole  arrange- 
ments of  the  parties,  payment  of  the  fen-duties  was 
made  the  condition  merely  of  the  disponee's  retention 
of  4he  right ;  that  the  charter,  which  was  a  proper 
feudal  charter,  created  nothing  else  than  a  feudal 
relationship  according  to  which  the  mutual  rights  of 
the  parties  fell  to  be  determined :  And  that  as  the 
theory  of  the  feudal  law  regarded  all  dispositions  of 
land  from  superiors  to  their  yassals  as  beneficia^  or 
grants,  made  for  the  benefit  of  the  yassal,  it  followed, 
that,  as  no  one  could  be  bound  to  retain  that  which  was 
conferred  on  him  for  his  benefit,  it  was  within  the 
power  of  the  vassal  at  any  time  to  renounce  the  feu  ; 
and  the  authority  of  feudal  writers  was  referred  to  in 
illustration. 

The  Lord  Ordinary  having  reported  the  case  to 
the  Inner-House,  their  Lordships  afterwards  remitted 
the  cause  for  the  opinion  of  the  whole  other  Judges 
on  the  particular  defence  stated. 

The  following  opinion  was  returned  by  Lords  Pre- 
sident, Gillies,  Mackensie,  Medwyn,  Corehonse,  Ful- 
lerton,  Moncreiff,  Jefi^rey  add  Cockburo  : 

"  We  are  oCopinion,  thst  the  defender  is  not  entitled  in  this 
esse  to  refute  Or  renounce  bis  feu,  without  the  consent  of  the 
superior ;  and  that  the  action  tirougbt  by  the  latter,  for  having 
ic  declared  that  the  feuar  is  bound  to  make  payment  of  the  feu- 
dutiea  in  all  time  coming,  and  for  payment  of  tbe  feu-dnties  due 
or  to  become  due,  is  competent  and  well  founded,  both  as  to  its 
declaratory  and  its  petitory  conclusions.  We  think  that  tbe 
plain  meaning  of  all  tbe  authorities  (with  tbe  single  exception, 
perhaps,  of  Lord  Bankton)  is,  that  tbe  right  of  refutation 
invito  dominot  is  competent  only  to  such  vassals  as  bold  proper 
beneficia ;  and  that  not  merely  the  principle,  but  the  words 
of  these  authorities,  distinguish  and  exclude  the  case  of  onerous 
fen-holdings,  for  duties  equivalent  to  the  value,  or  beyond  it 
The  right  of  refutation  is  nowhere  stated  to  be  naturally 
or  necessarily  incidental  to  the  relation  of  superior  and  vassal, 
or  to  be  deducible  from  any  theory  or  system  as  to  the  nature  of 
that  relation.  It  cannot,  therefore,  be  represented  as  being  techni- 
cally, and  upon  principle,  inter  euentiotia  of  all  feudal  holdings,  of 
whatever  description.  On  the  contrary,  its  existence,  in  tbe  ab- 
solute terms  now  maintained  by  tbe  defender,  is  admitted  to  have 
been  matter  of  controversy  among  the  feudists;  and  that,  not  upon 
any  abstract  notion  of  consistency  with  feudal  principles  (which 
could  scarcely  admit  of  question),  but  upon  broad  and  flexible 
views  of  general  justice  and  equity ;  withteferenceto  which  there 
never  could  have  been  any  difficulty  in  a  caae  like  tbe  present. 
If  the  doctrine  of  the  defender  receive  no  ceuntenance  m>m  the 
authority  of  institutional  writers,  it  is  equally  -  unsupported  by 
the  decisions  of  the  Courts  of  Law,  and  it  is  undoubtedly  at 
variance  with  the  general  understanding  of  the  country.  It  is 
matter  of  notoriety  that  innumerable  feus  have  been  granted, 
within  the  last  thirty  years,  which  have  proved  sources  of  most 
serious  loss  and  embarrassment  to  tbe  feuars.  But  with  the  ex- 
ception of  the  case  of  Marnocb  in  1817,  this  is  the  only  attempt 
that  has  been  made  to  get  rid  of  the  burden  by  the  simple. de- 
vice of  renunciation.  It  is  impossible  that  this  easy  mode  of 
relief  should  not  have  been  generally  resorted  to,  had  it  not  been 
the  clear  understanding  of  tbe  profession,  and  the  country,  that 
it  was  not  legally  competent.  If  the  defender  is  not  entitled 
to  renounce  his  feu*  iK  course  he  must  comply  with  tbe  condi- 
tions under  which  he  took  it,  and  must  consequently  be  liable 
for  tbe  feu. duties.  He  raises  some  difficulty  on  the  want  of 
^any  written  obligation  on  bis  part,  and  on  tbe  difference  between 
the  case  of  a  bilateral  feu-contract,  and  a  mere  feu-charter,  under 
the  baud  of  tbe  superior ;  and  it  is  true,  that  one  learned  Judge 
'rested  his  opinion  in  the  case  of  Marnoch  on  this  distinction. 
•  We  are  not  of  opinion,  however,  that  it  is  of  any  seriobs-  im- 
portance. When  it  is  once  settled  that  the  conveyance  is  not 
gmtuituusit,  but  strictly  onerous,  we  think  ic  necessarily  follows 
that  tbe  cuniiideratiou  muiQbe  legally  due,  and  may  be  enforced 


by  legal  procedure.  There  is  npcsssiffly  io  all  such  cases  a 
clear  binding  contract,  which  may  be  perfected  as  completelj 
by  a  written  grant  or  offer  on  one  side,  followed  by  unequivocml 
acceptance,  and  consequent  delivery  of  the  subject,  and  continued 
possession  on  tbe  other,  as  if  both  parties  bad  bound  themselves 
in  writing ;  and  nothing  is  more  common  than  instances  of  aale» 
location,  and  other  ordinary  contracts,  being  perfected  in  this 
manner.  The  form  of  proceeding  necessary  for  enforcing  tbe 
obligation,  may  indeed  vary  according  to  tbe  circumstances ;  but 
tbe  substance  is  always  tbe  same.  If  there  be  mutual  writings 
with  a  clause  of  registration,  a  charge  may  be  immediately  given : 
If  there  be  mutual  writings  without  such  a  clause,  an  oidinary 
action,  libelling  on  tbe  writings,  will  be  required;  and  if  there 
be  writing  only  on  one  side,  with  acceptance  and  delivery  on  tbe 
other,  the  writing  and  the  facts  must  be  libelled  together ;  but 
there  can  be  no  more  doubt  of  the  relevancy  and  competency  of 
the  allegeance  in  the  latter  case  than  in  the  former." 

Lord  Balgray  returned  the  following  opinion : 

*'  I  consider  this  case  to  be  of  great  importance  as  a  queatioa 
of  law.  Tbe  facts  of  the  case  are  few,  simple  and  admitted. 
It  humbly  appears  to  me.  Is/,  That  where  parties  have  thought 
fit  to  carry  their  transactions  into  effect,  by  a  certain  legal  form* 
acknowledged  in  the  law,  and  its  nature  and  effects  fixed  and 
established  by  practice  and  undeviating  custom,  a  court  of  law 
has  not  the  power  to  alter  what  the  parties  themselves  haw^ 
agreed  to  adopt.  Intention  or  equitable  considerations  have 
nothing  to  do  with  the  question.  2d,  Nothing,  as  is  admitted, 
appears  of  the  transaction  between  tbe  parties,  but  that,  of  a  cer- 
tain  date,  a  proper  and  correct  feu-charter  was  granted  of  certain 
subjects  by  Che  cme  party  to  tbe  other.  '  Whether  this  was  tbe 
best  mode  of  carrying  the  trmnsaction  into  execution,  in  all  its 
circumstances,  is  a  different  matter,  and  with  which  third  parties 
have  no  concern.  S^  It  is  admitted  that  no  personal  obligation, 
in  point  of  form,  is  created  between  tbe  parties,  or  is  engraftcMl 
on  the  real  right  executed,  which  was  perfect^  competent  to  be 
done,  both  in  point  of  form,  and  according  to  establisbed  prac- 
tice. There  is  no  inconsistency,  on  the  contrary,  there  is  great 
expediency,  in  uniting  personal  obligations  with  tbe  pure  feudal 
grant.  But  where  that  is  not  done,  eaeh  right,  whether  personal 
or  real,  must  stand  or  fall  upon  its  own  merits.  Parties  have 
alone  the  power  to  frame  their  own  rights,  and  it  is  not  compe- 
tent for  others  to  supply  the  defect*  In  the  present  case,  the 
question  is  presented  in  its  simplest  and  purest  form ;  and  the 
questions  are — I.  Wbetbes  ibe  vassal  is  personally  bound  to 
hold  the  feu-right  ttiam  u  invito  i  Or,  Whether  tbe  vaaaal  baa 
right  to  refute  it^  giian  invito  tuperioref  2>  Suppoaing  tbe 
vassal  personally  bound  to  bold  the  right,  is  he  personally  bound 
for  tbe  reddendo  f  With  great  deference  to  the  opinion  of  others^ 
I  answer,  in  point  of  law, —  1.  That  tbe  vassal  is  not  personally 
bound  to  bold  tbe  feu-  ae  invito^  Imt  may  refute  it,  eiian  invito 
iuperiore,  2.  Supposing  lbs  vassal  personally  bound  to  bold 
tbe  feu,  be  is  not  personally  hoand  for  tbe  reddendn.  It  would 
be  unnecessary,  and  indeed  improper^  to  refer  to  and  quote  the 
authorities  already  laid  before  tbe  Court  by  the  vassal.  I  cer- 
tainly  rest  upon  these  authorities.  In  addition  to  these,  I  would 
submit— I.  By  legal  construction  of  tbe  simple  feu-charter. 
'J'ke  tenandae  and  reddendv  are  real  conditions  of  tbe  feudal 
grant,  and  not  obligations  on  the  vassal  petsonally.  Grammati* 
cally,  ieaandat  and  reddendo  are  participlea;  and  logically,  par- 
ticiples thus  used  imply  conditions.  The  meaning  is,  <*  I  grant 
the  feu  to  tbe  grantee,  he  holding  it  of  me,  and  paying  so  and  so 
to  me.*^  The  words  are  not  *<  he  being  hereby  bound,  and,  by 
acceptation  hereof,  he  hereby  binds  and  obliges  himself,**  &c» 
2.  The  simple  feu-charter  does  not  contain  any  counter-obliga- 
tion by  the  vassal,  on  which  any  diligence  agaiast  his  person  oi 
his  general  estate  can  possibly  be  raised.  Tbe  simple  feu- 
charter  is  not  signed  by  bim  at  all.  3.  The  law  haa  provided  a 
variety  of  special  processes  and  legal  remedies  peculiar  to  the 
superior.  But  all  of  these  are  against  tbe  snb|ect  or  the  rents 
of  it,  or  the  vassal's  moveables  on  the  ground,  or  those  of  tbe 
tenant  on  the  ground.  Not  One  of  these  special  processes  or 
legal  remedies  is  against  the  person  of  the  vassal,  or  against  bis 
general  estate.  Thus : — I .  The  process  of  poinding  tbe  grouiia  ; 
for  taking  the  vassal's  moveables  on  tbe  ground ;  or  those  of  bis 
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tenant  on  the  gronnd.  2.  The  proeeM  of  maills  and  duties ;  for 
taking  the  rents  of  the  subject.  3.  The  process  of  declarator 
of  non-entry ;  for  taking  the  subject  itself,  if  the  heir  of  the 
Tassal  deceued  will  not  receive  investiture  of  the  subject  in- 
stead, and  in  t«no8  of  the  deceased  vassal's  investiturew  4.  Th^ 
process  of  declamtor  of  tinsel  ob  nan  aolutum  canontmi  for  taking 
the  subject  itsel)^,  if  the  vassal  will  not,  or  does  not  perforin  the 
reddendo.  In  this  last  case,  so  little  does  the  law  infer  or 
imply  a  personal  obligation,  that  all  bygone  feu-duties  are 
thereby  extinguished  and  sopited*  To  these  remedies  may  be 
added  the  declarator  of  liferent  escheat,  and  the  declarators 
of  disclamation  and  of  purpresture,  which,  althoogh  now  seU 
dom  if  ever  psed,  are  still  competent  in  law.  ,  Now,  all  these  are 
special  processes  and  special  remedies  which  the  law  has  given 
to  feudal  superiors  as  such ;  and,  in  not  one  of  those  can  the 
person  of  the  vassal  be  touched,  nor  aught  of  his,  unless  it  be  on 
the  ground  of  the  feu,  or  be  the  rent  of  the  subject,  orthe  sub- 
ject itself.  The  superior  may  raise,  no  doubt,  an  ordinary  ae* 
tion  against  the  vassal,  concluding  against  him  personally  for 
the  reddendo*  But  this  would  be  merely  a  tentative  process,  to 
try  whether  there  ought  to  be  a  decree  against  the  vassal  per- 
sonally or  not.  This  is  no  special  process  or  remedy  peculiar 
to  a  feudal  superior.  Our  feudal  laws  have  been  made  mostly 
by  feudal  superiors,  and  most  certainly  thev  would  have  pro- 
vided a  sututory  remedy  against  the  vassal  personally,  if  the 
Uw  was,  that  be.  by  his  acceptance  of  the  feudal  investiture,  was 
bound  personally  for  the  feudal  reddendo,  4.  The  Act,  SO 
Geo.  11. ,  appointing  horning  against  the  superior  on  the  vasuPs 
procuratory  of  resignation,  to  receive  the  resignatary  as  vassal, 
and  grant  investiture  to  him,  instead  of  the  vassal  resigner,  im- 
plies that  the  vassal  resigner  is  not  personally  bound  nor  per- 
sonally liable,  neither  to  Md  the  subject,  nor  for  tlwl^  reddendo. 
To  hold  that  the  vassal  resigner  is  bound  to  hold  the  subject, 
and  yet  entitled  to  demand  that  the  superior  shall  receive  another 
vassal  in  the  place  of  him,  the  resigner,  would  be  to  bold  a  ma- 
nifest absurdity— an^  to  hold  that  the  superior  is  compellable, 
by  law,  to  liberate  one  party  pereonally  bound  to  the  superior, 
and  to  receive  another  personal  obligant  instead  of  the  oMigant 
Uberated,  would  be  to  bold  another  manifest  absurdity.  The 
resigning  vassal  may  be  a  much  more  solvent,  and  a  niuch  more 
eligible  debtor  than  the  substituted  vassal—- and  a  substitution  of 
debtor  for  debtor,  inoUo  erediiore,  is  perfectly  unknown  in  the 
law.  It  seems  to  be  conceded  that,  in  the  case  of  a  pure  feu- 
dal beneficium,  the  plea  of  the  defender  is  sound  and  incontro- 
vertible. But  it  is  said  that  here  the  nature  of  the  transaction 
between  the  parties  is  to  be  considered  as  a  mutual  personal 
contract  between  them,  and  that  the  real  heritable  right  here 
occurring  must  be  held  and  interpreted  as  an  emphyteusis,  from 
which  mav  arise  personal  obligations  kineinde,  which  may  be  en- 
forced. But  I  cannot  accede  to  any  such  proposition  or  trens- 
mutarion.  The  parties— the  grenter,  on  the  one  hand,  and  the 
receiver  on  the  others-have  adopted  a  form  applicable  to  the 
subjecumatter  between  them,  known  in  the  law,  which  is  at- 
tended and  accompanied  with  certain  legal  effects,  and  that  form 
and  these  consequences  no  person  is  entitled  to  alter  or  amend. 
The  name  adopted,  by  which  the  right  is  altered,  is  laid  hold  of 
for  no  reason  but  to  make  it  the  foundation  of  an  argument  on 
an  assumed  state  of  the  fact.  To  maintain,  in  a  pure  feudal 
grant,  where  no  penonal  obligation  has  been  executed  by  the 
parties  themselves,— that  notwithstanding  a  personal  obligation 
will  be  implied  according  to  the  adequacy  or  inadequacy  of  the 
lieudal  acknowledgment — appears  to  me  to  be  contrary  to  all  the 
principles  of  the  law  of  Scotland.  In  this  way,  a  simple  and 
pure  feu-charter  would  be  differently  interpreted,  and  different 
effects  given  lo  it,  according  to  the  comparative  value  of  the  red- 
dendo,— and  this  must  vary  in  different  times  ;  as,  what  may  be 
an  equivalent  at  fint,  may,  in  the  progress  of  time,  become  a 
mere  elusory  duty.  If  a  pereonal  obligation  can  be  enforced 
against  the  first  vassal,  from  the  mere  acceptance  of  the  grant,  it 
roust  be  equally  effectual  against  all  singular  successora  who 
take  the  snme  grant,  and  if  this  be  the  law,  all  those  authorities 
regarding  what  is  '  real  and  personal*  may  be  obliterated  from 
our  book«.  If  the  feudal  character  of  the  right  stamped  on  It 
by  the  parties  is  to  be  altered  by  interpretation,  then  that  change 
OB  the  nature  of  the  right  must  be  adopted,  and  followed  out  and 


applied  in  all  the  legal  consequences.  And  therefore,  if  this 
feu-charter  is  to  be  held  as  a  mere  consensuel  written  agreement 
or  contract,  it  may  be  fisirly  asked,  what  are  the  rights  of  heirs, 
widows  and  crediton  in  such  a  subject  ?  Is  it  possible  to  main- 
tain that  any  successor  to  the  feu-right  in  question,  the  vassal 
being  tnfeft,  could  possibly  take  it  up  without  a  special  service  T 
Or,  is  it  possible  to  maintain  that  the  subjects  contained  in  the 
feu- charter  would  not  be  affected  by  the  right  of  terce  ?  Or, 
tatlljf,  would  it  be  possible  to  maintain  that  any  creditor  would 
be  preferable  on  the  subjects  in  question,  even  although  he  was 
not  secured  by  infeftment,  and  that  a  mere  intimated  assigna- 
tion would  be  sufficient  ?  For  these  reasons,  and  upon  the  au- 
thorities quoted  by  the  defender,  I  am  humbly  of  opinion  that 
the  defender  has  a  right  to  be  assoilzied  upon  the  surrender  of 
his  feu-right.** 

At  advising,  tbeir  Lordships  ananirooosly  concarred 

in  the  opinion  of  the  majority. 

The  Conrt  therefore, 

"  lu  respect  of  opinions.  Repel  the  defence  founded  on  the 
plea,  that  the  defender  is  entitled  to  refute  the  feu  efiam  invito 
iuferiore,  and  is  not  penonally  bound  to  the  superior  for  pay* 
ment  of  the  feu-duties,  and  find,  declare  and  decern  accordingly : 
Quoad  %dtra,  remit  to  Lord  Jeffrey  as  Ordinary,  in  place  of  Lord 
Medwyn,  to  proceed  further  in  thfrca&se  as  to  his  Lordship 
may  seem  just;  and  reaerve  aJiPIaestions  at  to  expenses  till  the 
conclusion  of  the  cause." 

Purauer*s  Authorities  — Marquis  of  Abercor^Nif.  Mamoch's 
Trustee,  26th  June  181 1,  Fac  Coll.  Craig,  de  Peudig,  L. 
111.  Dieg.  I.  sec.  9;  Ibid.,  L.  III.  Dieg.  4.  sec.  22.«^Stair, 
B.  II.  tit.  11.  sec.  6;  Ibid.,  B.  II.  tit.  4.  sec.  48;  Ibid.,  B. 
II.  tit«  3.  sec.  34—46.  Ersk.  B.  II.  lit.  3.  sec.  22.  Dirleton 
voce  Feus.     Napier  o.  Speire*  Trustees,  3l«t  May  1831. 

Defender*s  Authorities Craig,  II.  a  85;    lUd.,   III.    I. 

2;  Ibid.,  I.  9.  6;  Ibid.,  II.  1.  4.  Consuetudines  Feudo- 
rum,  B.  II.  tit.  38.  Curtius,  de  Feudis,  Pars.  IV.,  sec.  135. 
Cujacius,  de  Feudis,  Lib.  II.  tit.  14.  Laurentius  Sylvanus, 
Epitome  Feudorum,  Questio  26.  Hotomanus,  de  Feudis,  cap. 
98,  Wesenbecius,  de  Feudis,  cap.  9.  Rosenthal,  de  Feudis, 
cap.  9.  Conclusio  50.  Suir,  IL  tit.  II,  sec.  6;  Ibid.,  B.  II. 
tit.  2.  sec.  6.  Stewart's  Answers  to  Dirleton.  Bankton,  II. 
lU  10.  Zasius,  de  Feudis,  Pars  1.  sec.  4.  Leges  Burgoruro, 
cap.  100. 

Lord  Ordinary,  Medwyn. — /let,  Marshall ;  Adam  Paterson, 
W.S.,  Agent,-^AU,  Penney;  Robert  Lockbart,  S.S.C.,  Agent, 
— R.  C5fer*.— [J.Jl.] 


Mth  December  1834. 


First  Division. — (G.  D.) 

No.  86. — David   Smith,  Purtuer^  v.  M*Kay  &e^ 

Defenders. 

Bill  of  Exceptions  may  be  tigned  by  ike  Judge  who  ftretided  at 
the  trial,  after  he  hat  resigned  hit  teai  on  the  Bench* 

In  this  case  Lord  Cringletie  presided  at  the  triaL 
An  exception  was  taken,  and  a  bill  was  hastily  sign- 
ed, which  was  agreed  to  be  cancelled  as  inaccurate* 
Another  bill  of  exceptions  was  prepared ;  but  in  the 
meantime,  before  it  was  signed.  Lord  Cringletie  re-  ^ 
signed  his  seat  on  the  bench,  and  the  qaesltbn  came  to 
be,  whether  his  Lordjship  could  competently  sign  the 
bill  of  exceptions?  as  to  which  it  wdt  Suggested  by  the 
Judges  of  the  First  Division,  that  the  Lord  rrepi- 
dent  should  consult  the  Lord   Chief-Justice  of  tb^L 
Kings-Benchy  from  whom  the  following  answer  was ., 
received :  "^  * 

'*  Bedford  Square,  8/A  December  1834."* 
"  My  Dear  I<oed  PR£siOBNT.--In  answer  to  the  question 
with  which  you  have  honoured  roe,  on  the  part  of  the  Judges  of 
the  First  Division  of  the  Court  of  Session,  1  conceive  that  a 
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Jadge  may,  with  the  strictest  propriety,  put  his  seal  to  a  bill  of 
exceptions  after  he  has  resigned  his  office,  such  exceptions  being 
the  same  in  substance  as  were  made  at  the  trijal  of  the  cause. 
Under  those  circumstances,  he  is  not  exercising  any  judicial 
function  upon  a  question  under  disciisision  before  him ;  he  is 
merely  performing  the  ibrroal  part  of  testifying,  by  putting  his 
•eal  thereto,  that  the  bill  of  .exceptions  contains  a  faithful  ac- 
count of  the  evidence  given  at  the  tri^I,  and  of  the  exception 
taken  to  his  own  direction  or  ruling  on  that  occasion.  And  It 
appears  to  me,  that  such  an  act  may  well  be  done  "  nunc  pro 
tuncf"  for  it  is  obvious  jat  the  truth  of  the  statement  of  what 
took  place  at  the  trial  cannot  be  in  anv  way  affected  bv  the  in- 
tervening resignation  of  the  Judge.  What  would  be  the  effect 
of  a  Judge  dying  after  the  trial,  but  before  he  put  bis  seal  to  a 
bill  of  exceptions,  I  cannot  take  upon  me  to  say.  It  is  difficult 
to  see  how  the  directions  of  the  Statute  of  Westminister  the  2d 
(18  Ed.  1.)  could  in  that  case  be  complied  with.  Perhaps, 
Uierefore,  the  only  safe  course  would  be  to  send  the  case  to  a 
new  trial.     I  am,  &c.  (Signed])  N.  C  Tindal.** 

In  terms  of  this  letter,  the  Court  were  of  opinion 
that  Lord  Cringletie  might  competently  sign  the  bill 
of  exceptions,  which  was  done  accordingly. 

Jury  Cause.— '^cr.  Patterson  ;  John  Cullen,  W.S»,  Agent*'^ 
All,  Jameson;  Wotherspoon  &  Mack,  W.S.,  Agentu^~lAx 
Browo,  CUrk.^\^G,D.] 

llih  December  18S4. 

FiasT  DiYi8ioK.-^0.D.) 

No.  87. — Jambs  Merry,  Pursuer^  v.  Mary  Dun  or 

Mason,  Defender. 

Process  —  Commission  — -  Circumttaneet  in  which  commiuion 
granUd,  in  a  proving  oftiu  tenor,  to  take  the  evidence  of  a  witness 
absent  in  France, 

In  an  action  of  proving  the  tenor  of  a  disposition 
Rnd  sasine  at  the  pursuer's  instance  against  the  defen- 
der, a  proof  of  the  tenor,  and  of  the  casus  amieaionis^ 
was  allowed  on  21st  January  1834.  An  interim  re- 
port of  the  proof  was  lodged  on  6th  December  1834, 
and  the  present  petition  was  presented,  on  the  narra- 
tive that  Mr  Robert  Graham,  late  writer  in  Glasgow, 
who  had  prepared  the  deeds,  and  was  an  essential  wit- 
ness, had  left  this  country  for  France  before  t6^  com- 
mission was  granted,  and  was  not  expected  to  return 
for  some  months ;  and  therefore  praying  for  commis- 
eion  to  his  son,  James  Graham,  Esq.,  advocate,  who 
was  along  with  him,  to  take  his  deposition,  at  any  time 
and  place  to  be  fixed  by  him,  on  due  intimation  to  the 
opposite  party*  This  application  was  objected  to  by 
the  defender,  on  the  ground,  that  from  her  poverty  she 
was  unable  to  employ  an  agent  to  attend  for  her  at 
Mr  Graham's  examination  in  France.  But  the  Court 
granted  the  commission  as  craved. 

Act»  Geo.  Moir;  Thomas  Darling,  S.S.C.,  Agent, — Alt, 
Whigham;  James  Taylor,  Agent, — [CD.] 

17M  December  1834. 
FiasT  Division.— (G.  D.) 

No.  87. — Alexander  Fraser,  Pursuer^  v.  John 
Fraser*s  Trustees,  Defenders. 

Expenses— Jury  Trial — CircumUancet  in  which  the  my  having 
found  for  the  pvrtuer  on  one  ittue,  and  for  the  defenders  on 
another,  each  parly  was  held  entitled  to  the  expenses  ofl/ie  issue 
on  which  he  had  succeeded* 

.    This  case  is  fully  reported  aii/e.  Vol.  VII.  p.  20, 
which  see.    The  question  of  expenses  having  come  to 


be  disposed  of,  the  Lord  President,  who  had  presided 
at  the  trial,  proposed  that  expenses  should  be  awarded 
to  neither  partv ;  but  it  having  been  su^ested  hy 
the  counsel  for  the  pursuer,  that  as  the  expenses  in- 
curred on  the  two  issues  might  be  very  different,  each 
should  get  the  expensed  incurred  relative  to  the  issue 
on  whicn  he  had  succeeded ;  and  this  suggestion  being 
acceded  to  by  the  defenders'  oonnsel,  the  Court  foand 
accordingly,  and  remitted  the  accounts  to  the  auditor 
to  be  taxed. 

Jury  Cause. — Act',  Kutherfurdimd  Patterson;  John  Ccllen, 
W.S.,  Agent — Alt,  Dean  of'  Faculty  (Hope)  ;  £.  &  A.  Mac 
millan,  W.S.,  Agents,^Mt  Bronn,  Clerk,^lG,D.] 

TEIND  COURT. 

llih  December  leS^. 
;No.  80. 

Urquhart  and  Logie — Presbytery  of  Dingwall — Old  Stipend, 
1814,  14  chalders  victual,  half  meal  and  half  barley,  and  £10 
for  Communion  Elements.— Stipend  modified  of  this  date,  18 
chalders,  and  £10  /or  Communion  Elements— being  an  aug- 
mentation of  4  chalders. 

COURT  OF  SESSION. 
INNER-HOUSE. ' 
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I8ih  December  1884. 
First  Division. — (G.  D.) 

No.  90.^ — Mrs  Marshall  Milvb  or  Thomson,  Ad' 
vocator^  v,  Mrs  Bethia  Thomson  or  Balvaird, 
Respondent. 

Bill  of  Exchange— Count  and  Reckoning— Prescription*- Proof 
— ^.  having  granted  to  B,  a  bill  for  an  alleged  debt;  and  B, 
having  theteafier^for  a  number  of  yearSt  introwutted  with  rents 
belonging  to  A,  /  and  in  his  aeeounis  having  taken  credit  for  the 
contents  of  the  bii^'-^Meld,  in  an  action  of  count  and  reekoningf 
brought  by  A,  against  B.*s  representatives,  that  the  latter  were 
entitled  to  instruct  by  competent  evidence,  that  B,  was  entitled 
to  take  credit  f}r  the  contents  of  the  bill  in  accounting  for  the 
rents,  and  were  not  limited  to  prove  resdng-owing  by  the  writ  or 
oath  of  their  opponents,  on  aecouiU  of  the  bill  being  prescribed. 

The  respondentia  late  husbandi  George  Balvaird, 
brought  an  action  of  coant  and  reckoning  (to  which,  on 
his  death,  the  respondent  was  sisted  as  his  representa- 
tire)  against  the  advocator,  as  representing  her  lata 
hosband,  Robert  Thomson,  on  the  narratire  that 
Thomson  had  acted  for  eleven  years  subseqaent  to 
1814,  as  manager  for  Balvaird,  in  drawing  the  rents 
of  eertain  heritable  subjects  belonging  to  him,  and 
collecting  eertain  debts  due  to  him,  and  oondoding  for 
inch  balance' as  might  appear  to  be  doe  on  an  account- 
ing. VariooB  qoesttons  were  agitated  in  the  Inferior 
Court,  but  the  only  point  insisted  on  in  the  present 
advocation  related  to  the  respondent's  right  to  take 
credit  for  the  contenta  of  a  bill  of  £87,  7.  10.,  dated 
2Sd  January  1812,  granted  by  Balvaird  to  Thomson. 
It  appearedi  according  to  the  advocator's  statements, 
that  Thomson  and  Balvaird  had  been  joint  cautioners 
in  a  cash-credit  for  a  third  party,  which  was  paid  op 
by  Thomson,  whereby  a  sum  ot  £87,  7.  10.  became 
due  to  Thomson  by  Balvaird,  as  his  proportion  of  the 
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bond  which  Thomson  had  paid.  For  this  sam,  Thom- 
son drew  a  hill  on  Balvaird,  hat  wrote  him  at  the 
same  time  that  he  hoped  Balvaird's  uncle,  then  alive,- 
would  allow  him  (Thomson)  to  reimburse  himsoJf  out 
of  the  r^nts  with  which  he  had  intromitted  bdonging 
to  the  uncle,  and  thus  relieve  Balvaird  of  any  li'fibility. 
Balvaird  accepted  the  hill,  and  thereafter  succeeded 
to  his  uncle*8  property.  An  account  of  Thomson's 
intromissions,  signed  by  himself,  ending  in  1819, 
another  ending  in  1821,  and  a  third  ending  Martinmas 
1825,  were  found'  in  Thomson's  repositories  after  his 
death.  Each  of  these  accounts  brought  out  a  balance 
in  favour  of  Thomson.  The  balance  on  the  last  of 
them  was  £69,  5.  4^.,  and  in  the  end  of  this  last  ac- 
count, Thomson  took  credit  for  £167,  11.  ].,  as  the 
amount  of  the  foresaid  bill  and  interest.  Balvaird 
was  at  this  time  alive,  but  it  did  not  appear  whether 
the  above  account  had  been  rendered  to  him.  The 
Sheriff  held,  that  as  the  bill  was  prescribed,  rest- 
ing-owing  could  only  be  proved  by  the  respondent's 
writ  or  oath,  and  as  no  reference  to  oath  was  lodged, 
he  disallowed  the  amount  of  the  bill  and  interest,  and 
found  the  advocator  liable  for  the  same,  as  well  as  for 
other  sums  which  were  not  disputed.  In  an  advoca- 
tion however,  the  Lord  Ordinary  (Corehouse),  on 
18th  June  1834,  pronounced  the  following  interlocutor 
and  note : 

'<  Advocates  the  ctose,  recals  tbe  interlocutor  of  tbe  Sheriff, 
mnd,  before  further  answer,  allows  tbe  advocator  to  instruct,  by 
competent  evideDce,  that  ber  late  husband  was  entitled  to  take 
credit  for  £87.  7.  10.  in  accounting  for  tbe  rents  of  the  bouses, 
with  which  he  bad  intromitted  in  character  of  factor  for  the  late 
George  Balvaird. 

'*  Note. — This  case  does  not  appear  to  the  Lord  Ordinary  in 
the  light  io  which  it  is  viewed  by  tbe  Sheriff.  It  is  not  a  claim 
at  the  instance  of  Balvaird's  representatives  against  Thomson's 
representatives,  in  which  tbe  defenders  plead  compensation  on 
B  prescribed  bill :  it  is  an  action  of  count  and  reckoning,  founded 
on  Thomson**  intromissions  with  the  rents  of  certain  houses, 
which  belonged  at  one  time  to  George  Balvaird,  senior,  the 
uncle  of  George  Balvaird.  junior,  the  accepter  of  tbe  blH  ;  and 
the  plea  is,  that  when  the  nephew  succeeded  to  tbe  uncle,  the 
bill  was  paid,  Thomson  having  applied  tbe  rents  which  be  intro- 
mitted with  to  its  extinction  ;  and  for  this  application  accordingly 
he  took  credit  in  bis  account,  prepared  by  himself,  and  found  in 
bis  repoeitories  at  the  time  of  his  death.  Mrs  Thomson,  tbe 
advocator,  therefore,  cannot  now  be  required  to  prove  that  the 
bill  is  resting>owing  by  the  writ  or  oath  of  the  respondent,  when 
ber  plea  is  that  it  is  not  rest ing-o wing,  but  long  ago  paid  by  an 
application  of  rents  in  ber  husband's  hand,  which,  as  factor,  she 
maintains  be  was  entitled  to  make,  and  did  make.  The  proper 
issue  therefore  is,  whether  Thomson's  application  of  the  rents 
to  that  purpose  was  justifiable;  and  if  it  was  not,  then  perhaps 
the  advocator  might  have  been  driven  to  found  on  the  bill  as  un- 
paid, and  merely  as  a  ground  of  compensation :  But  she  justifies  tbe 
application  of  tbe  rents,  not  only  by  production  of  tbe  bill,  but 
by  referring  to  m  cautionary  obligation,  in  which  her  husband  and 
George  Balvaird  were  ro-obligants,  and  which  she  asserts  was 
paid  by  ber  husband.  If  it  turn  out  on  an  investigation,  that 
Thomson  and  Balvaird  were  equally  liable  as  cautioners,  and 
that  Thomson  exclusively  settled  the  claim  (which  last  fact, 
indeed,  seems  not  to  be  disputed),  the  advocator  is  entitled  to 
take  credit  for  the  contents  of  the  bill.  It  must  be  kept  in  view, 
that  she  does  not  found  on  the  bill  as  tbe  sole  voucher  of  the 
debt, — indeed,  it  is  not  mentioned  or  alluded  to  in  her  defences,-^ 
but  on  tbe  account  of  discharge  found  in  her  husband's  reposi- 
tories ;  and  although  the  bill  should  be  laid  out  of  view  entirely, 
that  account  may  be  competently  vouched  aliunde,  A  letter  is 
produced  from  Thomson  to  BalvEird,  written  at  the  time  the 
bill  was  accepted,  in  which  Thomson  says,  that  he  is  not  to  ex- 


act pa3rment  from  Balvaird  the  accepter,  if  he  gets  credit  for 
tbe  contents  from  bis  uncle  Balvaird,  senior,  who  was  at  that 
time  proprietor  of  the  houses,  tbe  rents  of  which  Thomson  in- 
tromitted with  as  factor.  This  at  least  seems  to  be  the  fair  im- 
port of  the  letter.  But  some  time  afterwards,  Balvaird  the 
nephew  succeeded  to  tbe  property  of  the  houses,  on  the  death 
of  his  uncle,  and  then  Thomson,  in  perfect  consistency  with  bis 
letter,  placed  the  contents  of  the  bill  to  the  debit  of  "Balvaird, 
junior." 

The  respondent  reclaimed,  but  the  Court  unani- 
mously, and  without  difficulty,  adhered. 

Lord  Ordinary f  Corehouse. — Act.  Dean  of  Faculty  (Hope) 
and  Walker;  Walker,  Richardson  and  Melrille,  W.S.,  AgenttJ 
— AH.  Rutherfurd  and  Graham  Bell ;  J.  B.  Stoddart,  B.  S.C., 
4gcfnf.— Mr  Holland,  CUrk — [CD.] 


l%lh  December  1834. 

FiasT  Division.— (G.  D.) 

No.  91 « — Thb  Incorporation  of  Tailors  o/Abbh*' 
DEEN,  Pursuers f  v.  Adam  Codtts,  Defender. 

Real  Burden^  Clause — Deed--^  di$posiiion  being  grantedf  bind' 
ing  tbe  ditftonee,  his  heirs  and  assignees,  (\.)  To  pay  a  proportion 
of  the  expense  of  enclosing  a  certain  area,  as  at  the  Martinmat 
preceding.,  (%)  To  fulfil  the  articles  of  roup  therein  referr^  to, 
which  contained  an  obligation  (not  engrosted  in  the  tiifposiiionj 
io  pave  a  portion  of  the  street*  fS.J  To  grani  personal  bonds  Jor 
payment  of  the  duties  and  ground-rents,  and  Jor  performance  of 
all  the  conditions  of  the  gratu,  within  six  months  after  acquiring 
the  subjects.  f4t, )  To  lay  a  foot  pavement  opposite  to,  and  along 
the  sides  of  the  subjects  disponedt'^^nit  none  of  these  cofuiiiion» 
being  declared  real  burdens,  nor  fortified  by  irritant  elause§f 
further  than  that  they  were  ordered  to  be  engrossed  in  the  sasine 
following  on  said  disposition,  under  the  sanction  of  nullity^ 
Held  that  the  first  mentioned  obligation  being  to  pay  an  Inde^ 
finite  sum  of  money,  and  not  forming  a  real  burden — the  second 
obligation  not  being  engrossed  in  the  investiture  g  and  the  third 
not  being  to  be  considered  applicable  to  singular  successors,  ex^ 
cept  in  so  far  as  related  to  performance  of  obligations  which  were 
created  real  rights  independenlly-^none  of  the  said  three  obliga* 
lions  were  binding  on  singular  successors ;  but  thai  the  fourth 
mentioned  obligation,  being  ad  factum  prsestandum,  was  to  be 
considered  as  a  condition  of  the  grant,  and  therefore  binding  on 
singular  successors. 

Personal  Exception—  Fraud— Circumstance  in  which  the  clerk  of 
an  incorporation,  who  afterwards  purchased  jtroperty  which  tht 
Incorporation  had  sold  to  a  third  party,  not  held  barred,  per^ 
sonali  exceptione,  from  pleading  that  the  conditions  in  the 
disposition  te  his  author  were  not  thereby  constiluted  real  bur* 
dens,  and  therefore  were  not  binding  on  him  (the  clerk  J  as  tin* 
gular  successor. 

By  articles  of  roup  and  minute  of  sale,  dated  11th 
September  1823,  the  Tailor  Trade  of  Aberdeen  solci 
to  Oeorge  Nicol  certain  subjects  in  Aberdeen,  of 
which  a  fou-charter  was  granted  on  22d  April,  and 
infeftment  passed  thereon  in  Nicol's  favour  on  11th 
May  1824.  This  feu-charter  was  prepared  by  Mr 
Allan,  who,  along  with  the  defender,  was  joint  clerk 
of  the  Incorporation, — was  revised  by  Mr  Smith  th^ 
agent  for  Nicol,  and  extended  by  an  apprentice  of  the 
defender's.  Thereafter,  the  parties  having  been  ad- 
vised that  the  conveyance  to  Nicol  ougpht  to  have 
contained  a  burgage  and  not  a  feu-holding,  a  bur* 
gage  disposition  was  prepared  and  revised,  in  th0 
same  manner  that  the  feu-charter  had  been  ;  and  hav- 
ing been  executed  on  9th  September  1825,  infeftment 
passed  thereon  in  favour  of  Nicol  on  the  15th  of  the 
same  month.  Thereafter,  Nicol  granted  various  heri* 
table  securities  over  the  subjects  to  the  defender,  and 
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Sn  November  1827,  a  disposition  was  granted  by  NicoU 
with  consent  of  the  trnstees  for  his  creditors,  conveying 
the  subjects  to  the  defender  in  consideration  of  a  price 
of  £86,  and  of  his  relieving  the  sellers  of  the  heritable 
bonds,  amounting  in  whole  to  £2900.  The  present 
action  was  brought  by  the  Incorporation  against  the 
defender,  in  February  1829,  to  have  it  found  and  de- 
clared that  he  was  bound  to  implement  the  various 
conditions  applicable  to  the  foresaid  subjects  contained 
in  the  articles  of  roup,  and  in  the  burgage  disposition 
to  Nicol,  in  respect,  Ist,  that  they  were  effectually 
constituted  real  burdens  ;  and,  2dy  that  whether  they 
were  so  or  not,  the  defender,  from  his  having  acted 
as  the  clerk  and  law  adviser  of  the  Incorporation  at 
the  time,  waaJbarred,  perionali  exceptione^  from  object- 
ing to  implement  the  said  conditions  which  he  had 
intenUonally  inserted  in  the  conveyance  to  Nicol  in 
sach  terms  as  he  considered  to  render  them  ineffec- 
tual against  singular  successors. 

It  appeared  that  the  burgage  disposition,  granted 
by  the  boxmaster  of  the  Incorporation  to  Nicol,  cou- 
Teyed  to  him,  his  heirs  and  assignees, 

**  AW  and  whole  that  piece  of  ground,  being  part  of  the  lands  of 
Newbridge,  measuring  05  feet  along  West  Crabeston  Street, 
and  bounded  by  Bon- Accord  Terrace  on  the  west/'  Sec.  **  Bat 
slwaja  with  and  under  the  following  conditions,  provisions  and 
limitations,  which  the  said  George  Nicol  and  bis  foresaids  shall 
be  obliged  to  comply  with,  vis.,  that  they  shall,  within  five  jrears 
from  Che  term  of  Martinmas  last,  erect  along  the  whole  extent 
of  front  of  said  piece  of  ground  to  said  street  and  square,  good 
and  sufficient  houses  of  stone  and  lime,'* 

of  the  description  therein  mentioned  ;  and  also  to  erect 
an  iron  railing  within  a  certain  distance  of  the  front 
of  the  houses,  and  to  rebuild  the  hooses,  if  destroyed* 
within  two  years: 

'*  And  in  the  event  of  the  said  George  Nicol  and  his  foresaids 
failing  to  build  a  house  or  houses,  as  aforesaid,  within  the  re^ 
spective  periods  before  mentioned,  they  shall  forfeit  and  pay 
to  me  or  my  foresaids,  for  the  behoof  of  said  trade,  £100  Ster- 
ling, and  shall  also  lose  all  right  and  title  to  said  piece  of  ground, 
which,  in  that  event,  shall  revert  to  and  become  the  property  of 
aaid  trade,  who  shall  have  power  to  use  and  dispose  thereof  at 
pleasure,  without  the  necessity  of  raising  any  process  to  that 
effect;" 

Farther,  declaring  that  the  said  George  Nicol  and  his 
foresaids,  should  be  obliged  to  carry  off  the  water 
from  the  roofs,  and  that  the  person  building  the  first 
gable  should  be  obliged  to  erect  the  same  in  manner 
therein  mentioned  : 

"  Farther,  the  said  George  Nicol  and  his  foresaids  shall  be 
obliged,  on  their  own  expenses,  within  three  years  after  Martin- 
mat  1823  (being  the  term  of  his  entry  to  the  premises),  to  form 
and  lay  with  well  hewn  hill-stone,  foot-pavement  opposite  to 
and  along  the  sides  of  said  piece  of  ground,  eight  feet  broad  in 
front  of  said  square  and  street:  also,  to  pay  me  or  my  foresaids, 
a  proportion  of  two-third  parts  of  the  expense  of  forming  and 
enclosing  the  area  in  the  middle  of  said  square  according  to  their 
extent  of  feet  in  front  towards  said  street,  and  that  as  at  Martin- 
mas last,  and  thereafter  to  contribute  their  proportions,  accord- 
ing to  their  extent  in  front,  as  aforesaid,  of  the  expense  of  up- 
holding same  in  complete  repair,  along  with  the  other  feuars  in 
said  square  and  stieets' leading  thereto,  and  to  be  at  a  like  pro- 
portion of  the  expense  with  the  other  feuars,  of  upholding  and 
keeping  in  repair  the  well  nearest  to  said  piece  of  ground,  or 
such  other  well  as  he  and  his  foresaids  may  draw  water  from, 
belonging  to  said  trade  :  Further,  they  are  obliged  hereby  to 
keep  that  part  of  said  street,  terrace  and  square,  in  front  of  aaid 
piece  of  ground,  in  complete  repair  and  clean,  in  all  time  coming.    I 


And  they  are  hereby  expressly  prohibited  from  canning  on  any 
business  upon  said  piece  of  gronod*  of  tanning  leather,**  See. 

Then  followed  an  obligation  to  infeft,  to  be  holdeo 
burgage  for  payment  of  a  ground-rent  of  £18,  9.  6.» 

**  and  for  performance  of  the  whole  cooditiona,  provisions  and 
declarations  above  and  under  written  t  Farther  providing  and 
declaring,  that  the  said  George  Nicol,  and  all  succeeding  beira 
and  singular  successors  to  him  in  said  piece  of  ground,  shall  be 
obliged,  ¥ritbin  six  months  after  their  acquiring  right  thereto,  to 
grant,  upon  their  own  expenses,  personal  obligatioos  for  payment 
of  aaid  duties  or  ground*reots,  and  performance  of  the  wbole 
clauses  and  conditions  prestable  hj  them,  herein  contained,  and 
that  without  prejudice  of  the  real  nght  competent  to  me  and  my 
foresaids  in  virtue  hereof,  and  of  the  infeftment  to  follow  bere» 
on :  Declaring  that  the  foresaid  duties  or  giiAnd-rents  riiall  be 
real  burdens  iffeeting  aaid  piece  of  ground,  and  Douses  built,  or 
to  be  built  thfreon;  and  that  I  and  my  foresaids  shall  have 
power  to  poind  and  distress  the  tenants  and  possessors  thereof 
for  payment  of  the  same,  in  the  most  full  and  ample  manner : 
Deplaring,  that  if  two  gears'  duties  or  ground-rents  shall  happen 
to  be  resting  and  unpaid  at  one  time,  the  same  shall  be  an  irri- 
tancy and  forfeiture  of  aaid  piece  of  ground,  bouses  and  build- 
ioga  thereon,  which,  in  that  event,  shall  revert  to  and  beeo«e 
the  property  of  me  and  my  foresaids,  without  the  necessity  of 
instituting  any  declarator  or  other  process  to  that  effect : — All 
which  conditions  and  provisions  herein  before  written,  are  ap- 
pointed to  be  engrossed  in  the  instrument  of  sasiite  to  follow 
hereon,  otherwiae  this  disposition,  and  the  said  instrument,  and 
all  subsequent  convejranees  of  said  subjects  shall  be  void  and 
null.  Declaring,  that  these  presents  are  granted  under  the  seve- 
ral conditions  above  mentioned,  and  under  the  whole  other  con- 
ditions contained  in  the  articles  of  roup  of  said  Tr«d^*s  ground, 
dated  I  Ith  September  1823,  and  shall  be  so  accepted  allenariy, 
and  no  otherwise." 

Then  followed  a  clause  of  absolute  warrandice,  and 
a  declaration 

*'  that  this  disposition  comes  in  place  of  the  charter  of  said  sub- 
jects, formerlv  granted  to  the  said  George  Nicol,  in  order  to 
change  the  holding  from  feu  to  bufgage :  And  I  consent  to  tiie 
registration  hereof,**  &c. 

In  the  infeftment  following  on  this  disposition,  the 
whole  of  the  above  clauses  were  engrossed.  The  ar- 
ticles of  roup  before  mentioned,  besides  these  claases, 
contained  a  clause  obliging  the  purchasers  to  lay  the 
pavement  at  the  west  end  of  the  subjects  fronting 
bon-Accord  Terrace.  The  class  of  obligations  in 
Nicol's  investiture,  which  were  declared  to  be  real 
burdens,  and  fortified  by  clauses  of  irritancy,  were 
engrossed  in  the  disposition  to  the  defender,  but  the 
class  of  obligations  which  were  not  declared  real  bur- 
dens, nor  fortified  by  clauses  of  irritancy,  were  not  so 
engrossed,  but  the  disposition  contained  a  general  do* 
claratioo,  that  the  defender  and  his  foresaids  should 
be  bound  to  free  and  relieve  the  disponers  of  the 
fen-duties,  public  burdens,  &c 

"  and  of  all  the  conditions,  provisions  and  limitations,  contained 
in  the  said  two  feu-dispositions  granted  in  favour  of  me  the  Kaid 
George  Nicol,  by  the  boxmaster  of  the  Tailor  Trade  of  Aber- 
deen, so  far  as  the  same  are  applicable  to  the  groimd  hereby 
disponed,  in  all  time,  from  and  after  the  term  of  tbe  said  Adam 
Coutt*6  entry,  above  mentioned**  (  Whitsunday  1827);  ''  but  it  is 
understood  that  the  aaid  Adam  Coutts  does  not  become  bound 
to  relieve  us  of  any  personal  claims  against  me  tbe  said  George 
NicoL** 

The  defender  admitted  in  the  record,  that  he  was 
aware,  at  the  time  of  the  purchase  from  Nicol,  of  the 
obligations  incumbent  on  the  latter  by  his  title-deeds^ 
and  that  these  had  not  been  all  fulfilled* 
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The  remaining  facts  of  the  case,  in  8o  far  as  mate- 
rial,  and  the  pleas  of  the  parties,  will  appear  from  the 
ifiterlocators  and  notes  of  the  Lord  Ordinary,  quoted 
belowi  The  Lord  Ordinary  (Corehouse),  on  11th 
(»igned  1 2th)  January  1831,  pronounced  this  interlo- 
cutor ; 

*'  The  Lord  Quinary  hsTing  donsidere^  the  closed  record, 
Bnd  heard  counsel  for  the  parties,  in  respect  it  is  averred  by  the 
defender,  that  the  conveyance  of  the  area  in  question,  granted 
by  the  Corporation  of  Tailors  to  George  Nicol,  which  was  pre- 
pared and  executed  by  him,  or  under  his  direction,  is  exactly  in 
the  saree  terms  i^s  those  which  have  been  granted  by  the  Cor- 
poration for  upwards  of  twenty  years  pastj  in  circumstances  the 
same  as  the  preynt.  in  so  far  as  this  action  is  concerned,  and 
that,  both  before  an^  after  the  Corporation  were  awafe  that 
convejrances  so  framed  did  not  render  many  of  the  conditions 
of  the  feu-right  effectual  against  singular  successors,  the  omission 
being  intentional,  and  expressly  approved  by  the  Corporation, 
with  a  view  to  prevent  the  discouragement  of  feuars,  and  that 
this  averment  is  denied  by  the  pursuers*;  and  farther,  in  respect 
it  is  averred  by  the  defender,  that,  after  acquiring  Nicol's  feu, 
he  disposed  of  part  of  it  bona  fide  to  his  brother,  before  this  ac- 
tion was  raised,  of  which  averment  there  is  no  evidence  hitherto 
produced ;  and  in  respect  it  is  averred  by  the  pursuers  that  the 
defender,  in  January  1886,  since  he  acquired  right  to  the  sub- 
jects in  question,  did,  under  cloud  of  night,  and  without  consult- 
ing the  Corporation,  form  a  drain  from  thoiie  subjects,  communi- 
cating with  the  common-sewer,  which  he  has  ever  since  used, 
and  that  this  averment  is  denied  by  the  defender :  By  desire  of 
parties,  allows  the  defender  a  proof  of  the  said  two  averments 
made  by  him,  and  to  the  pursuers  a  proof  of  the  said  averments 
made  by  them,  and  to  both  parties  a  conjunct  probation  ;  and 
grants  commission  to  the  Judge  Ordinary  of  the  bounds  to  take 
the  proof,*'  &c. 

Thereafter,  on  16th  November  1832, 

*'  The  Lord  Ordinary  having  considered  the  revised  cases 
for  the  parties,  with  the  record,  proof,  productions,  and  whole 
process,  finds,  that  the  burgage  disposition  by  John  Finlayson, 
boxmaster  of  the  Corporation  of  Tailors  in  Aberdeen,  in  favour 
of  George  Nicol,  on  which  Nicol  wasinfeft,  superseded,  by  the 
consent  of  these  parties,  the  feu-charter  previously  granted  by 
the  Corporation  to  Nicol :  Finds  that  the  following  obligations 
imposed  upon  Nicol,  the  disponee,  by  that  disposition,  viz.,  an 
obligation  to  grant  a  personal  bond  for  the  payment  of  the  ground- 
rent,  and  performance  of  the  conditions  in  the  articles  of  roup  ; 
the  obligation  to  pay  a  proportion  of  the  expense  of  erecting  the 
rail  and  wall  round  the  centre  of  Bon. Accord  Square;  the  ob- 
ligation to  lay  pavement  on  the  east  and  west  end  of  the  subjects 
fronting  the  said  square,  not  being  protected  by  clauses  of  irri- 
tancy, nor  contained  in  Nicol's  infeftroent,  are  not  binding  on 
bis  singular  successors  in  the  subjects :  Finds  that  the  pursuers 
have  not  proved  their  averment,  that  the  defender,  in  drawing  or 
Fevtsing  the  feu-charter  and  burgage  disposition  to  Nicol,  omitted 
intentionally,  and  from  corrupt  and  fraudulent  motives,  such 
clauses  as  were  requisite  to  make  these  obligations  real  burdens, 
or  to  render  them  effectual  against  singular  successors ;  and  fur- 
ther, that  the  pursuers  have  not  proved  their  averment,  that  the 
defender  had  an  interest,  at  the  date  of  the  said  conveyances,  to 
act  corruptly  or  fraudulently  in  preparing  them  :  Finds  the  aver- 
ment of  the  defender  proved,  that,  during  a  long  series  of  years, 
and  in  a  number  of  cases,  before  the  date  of  the  said  conveyances 
to  Nicol,  and  in  some  instances  afterwards,  conveyances  were 
granted  by  the  Corporation  to  persons  acquiring  lands  from 
them  under  articles  of  roup,  the  same,  in  so  far  as  this  question 
is  concerned,  with  the  articles  under  which  Nicol  purchased ; 
which  conveyances  were  in  substance  the  same  us  his,  or  equally 
defective,  and  were  prepared,  some  of  them  by  the  defender, 
and  some  of  them  by  other  agents,  and  were  occasionally  revised 
and  approved  of  by  the  Corporation,  or  their  legal  advisers : 
Finds  that  the  defender  is  not  barred,  personati  cxceptione,  on 
the  ground  of  professional  ignorance,  negligence,  or  any  other 
crause,  from  availing  himself  of  the  rights  and  privileges  which 
would  have  been  competent  to  any  other  singular  successor  to 
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Nicol ;  and  therefore  assoilzies  the  defender  from  the  conclusiont 
of  the  libel,  in  so  far  as  the  above-mentioned  obligations  are 
concerned,  and  dticerns :  h\nd»  the  averment  of  the  pursuers 
proved,  that  the  defender,  without  the  consent  or  knowledge  of 
the  Corporation,  did  clandestinely,  and  under  cloud  of  night, 
open  a  communication  between  his  property  and  the  common- 
sewer  mentioned  in  the  libel,  and  used  the  said  (Common -sewer, 
or  took  benefit  by  it,  in  respect  ofwhich,  and  of  drains  conducted 
to  the  said  sewer  by  his  author,  Nicol,  finds  the  defender  liable 
to  the  pursuers  in  the  sum  of  £2f,  14.  2.,  being  his'  proportion 
of  the  expense  of  the  said  sewer,  with  interest  as  libelled,  and 
decerns :  Finds  the  pursuers  liable  to  the  defender  in  the  expenses 
of  process,  in  so  far  as  they  relate  to  the  conclusions  frono  which 
the  defender  is  hereby  assoilzied,  and  the  defender  liable  to  the 
pursuers  in  the  expenses  of  process,  in  so  far  as  they  relate  to 
the  question  concerning  the  common- sewer  ^  and  remits  the  ac- 
counts, when  lodged,  to  the  auditor  to  tax  and  to  report.*' 

On  advising  mutual  reclaiming  notes  for  the  parties 
the  Court,  on  27th  February  1833,  pronounced  this 
interlocutor  (signed  2d  March) : 

**  The  Lords  having  advised  the  reclaiming  notes  for  both 
parties,  and  heard  counsel  for  the  parties,  in  respect  that  the 
infeftment  in  favour  of  George  Nicol  does  contain  the  conditiont 
relative  to  granting  a  personal  bond,  the  expense  of  erecting  the 
rail  and  wall  round  the  centre  of  Bon- Accord  Square,  the  pave- 
ment and  the  iron -rail  fronting  the  square  (which  the  Lord  Or- 
dinary had  been  led  to  believe  were  not  mentioned  in  that  in- 
feftment), before  answer,  recal  the  interlocutor  reclaimed  against, 
and  remit  to  the  Lord  Ordinary  to  reconsider  the  cause,  and 
proceed  therein  as  to  him  shall  seem  just.** 

The  case  having  gone  back  to  the  Lord  Ordinarr^ 
his  Lordship,  on  l9th  November,  pronounced  thefol* 
lowing  interlocutor  and  note  : 

"  The  Lord  Ordinary  having  considered  the  remit  from  the 
Courts  and  the  whole  cause,  and  having  again  heard  counsel  fot 
the  parties.  Finds  that  the  defender  is  not  bound  to  grant  to  the 
pursuer,  for  behoof  of  the  Corporation,  a  personal  oblig^ition  for 
payment  of  the  yearly  duties  or  ground- rents  specified  in  the 
libel,  or  for  performance  of  the  clauses  and  conditions  contained 
iti  the  articles  of  roup,  or  in  the  burgage  disposition  granted  by 
John  Finlayson,  boxmaster  of  the  Corporation,  in  favour  of 
George  Nicol :  Finds  that  the  defender  is  not  liable  to  pay  to 
the  pursuers,  or  their  successors  in  office,  the  sum  of  j£  16,  6.  6f  .t 
with  interest,  as  part  of  the  expense  of  erecting  the  metal  niU 
ing  and  dwarf  ivall  round  the  centre  of  Bon-Accord  Square : 
Finds  that  the  defender  is  bound  to  lay  the  foot  pavement  op« 
posite  to,  and  along  the  sides  of  the  subjects  disponed  to  Geofge 
Nicol,  and  to  erect  an  iron-railing  at  the  east  end  of  the  said 
subjects,  in  conformity  with  the  provisions  in  the  burgage  dis- 
position, and  within  the  time  therein  mentioned :  Finds  that  the 
defender  is  not  bound  to  lay  the  pavement  at  the  west  end  of  the 
subjects  fronting  Bon- Accord  Terrace,  there  being  no  obligation 
to  that  effect  in  the  disposition  to  Nicol :  Finds  that  the  defen- 
der is  liable  to  the  pursuers  in  the  sum  of  £27,  14.  2.,  being  his 
proportion  of  the  expense  of  erecting  a  common  sewer,  of  which 
he  has  taken  benefit  since  his  purchase  from  Nicol ;  assoilzies 
the  defender  from  all  the  other  conclusions  of  the  libel,  and  de- 
cerns :  Finds  the  pursuers  liable  to  the  defender  in  expenses  of 
process,  except  in  so  far  as  the  discussion  and  proof  regarding 
the  common  sewer  is  concerned :  Finds  the  defender  liable  to 
the  pursuers  in  the  expense  of  the  said  discussion  and  proof,  and 
remits  the  accounts  thereof,  when  given  in,  to  the  auditor  to 
tax,  and  to  report. 

'*  iVbfe. — The  Lord  Ordinary  regrets  that  a  clerical  errdr  in 
transcribing  the  interlocutor  of  the  1 6th  Noveiiiber  1882,  should 
have  given  unnecessary  trouble  to  the  Court  and  the  parties; 
but  be  is  glad  to  have  an  opportunity  of  reconsidering  that  in- 
terlocutor, as  he  does  not  now  regard  the  case  in  exactly  the 
same  light  as  he  did  when  it  was  pronounced.  He  intended  to 
find  that  certain  obligations  specified  in  the  interlocutor,  which 
were  imposed  on  Nicol  by  the  burgage  disposition  in  hia  fa- 
vour, not  being  protected  by  clauses  of  irritancy,  and  the  obliga- 
tion to  engross  these  obligations  in  future  rights  and  conveyances 
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not  being  inserted  in  Nicors  infeftment  tbey  are  no  binding 
on  NicorB  singular  successors.  The  action  is  laid  off  two 
grounds:  Ist,  That  certain  conditions  or  obligations  contain- 
ed in  the  articles '  of  roup,  and  in  the  burgage  disposition 
to  Nicol,  are  constituted  real  burdens,  and  therefore  affect 
the  defender  as  a  singular  successor;  2^(y,  That,  whether 
they  jiave  been  properly  constituted  real  burdens  or  not,  the  de- 
fender, as  the  clerk  of  the  Corporation,  and  occasionally  its  law 
adWser,  in  consequence  of  his  negligence  or  fraud,  or  both,  is 
barred,  pertonati  exceptiorie,  from  maintaining  that  ibey  are  not 
effectual  against  him  in  a  question  with  the  Corporation.  The 
first  is  a  pure  question  of  conveyancing  or  feudal  law.  The 
burgsge  disposition  to  Kicol  contains  two  classes  of  conditions 
or  obligations :  The  first  class  are  expressly  declared  in  the 
deed  itself  to  be  real  burdens,  and  they  are  protected  by  clauses 
of  irritancy ;  with  regard  to  this  class,  there  is  no  dispute  be- 
tween the  parties.  The  second  class  are  not  declared  real  bur- 
dens, nor  protected  by  irritancies,  and  it  is  this  class  which  the 
pursuers  attempt  in  the  present  action  to  enforce  against  the  de- 
fender as  a  singular  successor.  1.  In  the  burgage  disposition 
there  is  an  obligation  on  the  disponee,  and  hit  heirs  and  succes- 
sors, to  pay  a  proportion  of  the  expense  of  forming  and  enclosing 
the  area  In  the  middle  of  Bon- Accord  Sauare,  as  at  Martinmas, 
1824,  t.  e,  at  Martinmas  ten  months  before  the  date  of  the  dis- 
position, with  interest  from  that  date.  But  an  obligation  to  pay 
an  indefinite  sum  of  monty,  which  is  not  declared  to  be  a  real 
burden,  and,  indeed,  cannot  be  so  constituted,  though  obligatory 
on  the  disponee  and  bis  representatives,  in  terms  of  the  persond 
contract,  is  not  effectual  against  a  singular  successor.  It  it 
coupled  with  an  obligation  to  uphold  and  keep  in  repair  this 
enclosure,  but  there  is  no  conclusion  in  the  libel  relative  to  the 
last  mentioned  obligation.  2.  There  is  an  obligation  on  the 
disponee  to  lay  a  foot  pavement  opposite  to,  and  along  the  sides 
of  the  subjects  disponed.  This  obligation,  tui  factum  prattari' 
dum,  may  be -held  as  a  condition  of  the  grant,  in  terms  of  se- 
veral dednons  quoted  in  the  cases ;  and,  as  it  entered  the  investi- 
ture of  Nicol,  the  Liord  Ordinary  is  now  of  opinion  that  it  may 
be  enforced  against  the  defender,  though  neither  declared  a  reid 
burden,  nor  protected  by  an  irritancy.  3.  In  the  articles  of  roup 
there  is  an  obligation  to  lay  the  pavement  at  tb^  west  end  of  the 
subjects  fronting  Bon- Accord  Terrace ;  but  it  is  not  in  Nicol's 
investiture,  and  therefore,  having  in  view  the  first  ground  of  ac-^ 
tion  only,  it  can  be  of  no  avail  against  the  defender  as  a  singular 
successor*  4.  There  is  an  obligation  on  the  disponee,  his  heirs 
and  singular  successors,  to  grant  personal  bonds  for  payment  of 
the  duties  and  ground-rents,  and  for  performance  of  all  the  condi- 
tions of  the  grant,  within  six  months  after  acquiring  the  sub- 
jects. If  by  '  singular  successors*  is  meant  singular  successors 
after  Nicol's  infeftment,  it  is  plain  that  the  obligation  can  im- 
port only  that  a  bond  should  be  granted  for  performance  of  obli- 
gations which  are  real  rights,  independently,  and  not  for  the 
performance  of  personal  obligations  otherwise  ineffectual  against 
singular  successors.  Any  other  construction  would  infer,  that 
obligations  which  canqot  be  made  real,  in  the  ordinary  form, 
may  become  so  by  a  provision  of  this  description,  for  which 
there  i^  no  authority  whatever  in  the  law  of  ScotUnd.  The  de- 
fender may  be  bound  by  this  clause  to  grant  a  personal  bond  for 
payment  of  yearly  duliea  and  ^ound-rents,  which  would' facili- 
tate execution  at  the  instance  of  the  Corporation,  and  for  per- 
formance of  any  other  real  burden  in  the  grant ;  and  it  is  plain  from 
the  context,  that  nothing  more  was  intended  by  the  parties. 
There  is  no  obligation  in  the  disposition  to  Nicol  to  pay  any 
part  of  the  expense  of  the  common-sewer.  But  it  appears  that 
the  defender,  under  the  cloud  of  night,  opened  a  drain  from  the 
street,  in  front  of  one  of  his  feus,  and  close  to  the  curb-stone 
of  the  pavement,  to  which  his  ceUers  reached,  by  which  the 
water  was  let  into  the  sewer.  It  is  indeed  admitted  by  the 
pnrsuers,  that  the  drain  did  not  communicate  directly  with  the  de- 
fender's house,  but  it  had  the  effect  of  carrying  off  the  water 
which  flowed  from  the  street  into  bis  kitchen,  and  which  must 
have  rendered  that  part  of  the  house  very  inconvenient,  if  not 
uninhabitable.  It  was  in  this  respect,  therefore,  as  much  for 
his  benefit  as.  if  it  bad  communicated  with  the  house.  There 
is  no  evidence  .that  the  Corporation  was  bound  to  carry  off  that 
water  at  their  own  expense.     If  that  had  been  the  case,  the  de- 


fender would  have  had- no  motive  to  make  the  drain  in  the  ehuv 
destine  manner  he  did.  As  a  question  of  feudal  eonveyasidiig, 
the  case  resolves  into  a  simple  issue.  But  the  Corporatioa 
have  taken  a  different  ground,  of  much  greater  importance  to 
the  defender  than  the  small  pecuniary  interest  at  stswe.  He  is 
charged,  not  only  with  gross  negligence  as  the  clerk,  and  occa- 
sionally the  Isw  adviser  of  the  Corporation,  but  with  direct  and 
long  premeditated  fraud.  The  investigation  of  this  aerioos 
charge  gave  occasion  to  the  voluminous  productions,  the  prool^ 
and  the  elaborate  arguments  which  .have  swelled  the  process  to 
an  unusual  size.  After  reconsidering  the  whole  matter,  the 
Lord  Ordinary  remains  of  opinion  that  the  pursuers  have  not 
succeeded  in  establishing  those  charges  af^inst  the  defender, 
with  the  exception  of  that  relative  to  the  operation  on  the  drain, 
which  may  have  proceeded  from  an  erroneous  view  of  his  rights* 
and  a  wish  to  avoid  a  law-suit  with  the  Corporation  about  a- 
trifle.  There  is  a  satisfactory  reason  assign<Hl  for  his  not  in- 
serting in  the  burgage  disposition  the  obligiition  in  the  artidea 
relative  to  the  pavement  fronting  Bon*Accord  Terrace,  and  an 
apology  for  omitting  the  obligation  to  engross  all  the  obUgatiooa. 
of  the  grant  in  subsequent  investitures,  as  well  as  in  that  of  the 
first  disponee.  On  the  whole,  though  the  defender  baa  not 
nerhapa  acted  as  an  accurate  and  vigilant  ^officer,  ha  has  cleared 
himself,  in  the  Lord  Ordinary's  opinion i  from  imputation  of 
gross  negligence  and  actual  fraud." 

Both  parties  agpain  reclatmed,  but  the  Court,  after 
a  hearing  in  presence,  adhered. 

Lord  Ordinary ^  Corehouse— i^cT.  8kene  and  Neaves ;  Greig 
and  Morton,  W.S.,  Agents. — ^It.  Dean  of  Pacnliy  (Hope;  and 
George  Moir;  Gordon  and  Barron,  W.S.,  ^^enls.— Mr  Bell, 
aerk.^[G.D.] 


I8th  December  1834. 

First  Division.— (G.D.) 

No.  92.— -Jamas  Scott,  Pursuer^  «•  Willtam 

Scott,  Defender. 

Stamp — Promissory-Note— ^n  vmtamped  holograph  mrkmg^ 
acknowiedging  receipt  of  <*  j£435  Sterling,  which  I$haU  pay  wkem, 
called  /or** — Held  to  be  a  promittory-noief  and  null  mndar  the 
stamp  lawi. 

The  parsaer  brought  an  action  against  the  defen- 
der for,  inter  aUa^  £435  of  lent  money,  and  founded 
on  the  following  document : 

"  HiLTowN  OF  DVNDBB, — 5  Mo.,  27,  18^— -Recdvcd 
thine  this  day,  with  four  hundred  and  thirty-five  pounds  Ster- 
ling, which  1  shall  pay  when  called  for. 

«*;€435  Sterling.  (Signed)      William  Scott. 

"  Mr  Jat.  Scott,  grocer,  HUtown,  Dundee.** 

The  Sheriff  found  that  this  writing  was  a  prom.is- 
sory-note»  and  null  in  respect  of  no  stamp.  The  par* 
suer  advocated,  and  the  Lord  Ordinary  found, 

'*  that  the  writing,  termed  in  the  sumnsons  an  obligatory  letter, 
heing  an  unqualified  promise  to  pay  a  certain  sum  on  demand,  is 
to  be  l\eld  a  promissory*note»  and  not  being  stamped  in  tenns  of 
law,  cannot  he  received  as  evidence  of  a  debt ;  and  that  there  is 
na  other  sufficient  evidence  that  the  advocator's  present  daira 
against  the  respondeat  is  Well  founded." 

The  advocator  reclaimed,  but  the  Court,  on  26th 
November  1 884,  unanimously  adhered* 

Advocator*s  Authorities.—!.  Espinasse,  426.  1  Campbell, 
429.  Childers  v.  Barlonis  ;  1  Dowling  and  Ryland's  Nisi  Prios 
Cases,  p.  8.  Cbitty  on  Stamp  Acts,  Edition  1829,  p.  7,  sec. 
3,  and  p.  211. 

Respondent's  Authorities. — Alexander  e.  Alexander,  26th 
February  1830.  Mackintosh  v.  Stewart,  13th  May  laSO. 
Chitty  on  Bills  334.  Stat.  31  Geo.  III.  c.  25,  sec.  19,  and  55 
Geo.  III.  c.  18i,  sec.  8. 


I8S4.] 


THB  SCOTTISH  JURIST. 


115 


Lord  Ordinary^  Coreboaie. — Act,  Dean  of  Faculty  (Hope) 
and  CvDingharoe;  Greif  and  Morton,  W,S„  jtgenH.—Ali. 
Keay  and  Cbristuon;  WiUiam  Miller,  S.S.C.,  Jgeni.—^t 
BcU,  aer*.— [G./>.J 


X8ih  December  I8S4. 


First  Divisxotr. — (G.  D.) 
No.  93- — Earl  of  Dunmore,  Petitioner^  w.  Walter 
Dickson,    W.S.,   Common .  Agent  in  Ranking  qf 
Harris,  Respondent, 

Ranking  and  Sale— Statute,  54  Geo.  III.  c.  137,  sec  B— Pirtf- 
lion  to  approve  of  consignation  of  the  price  ofstU^ects  purchased 
at  ajtidiciai  sale  in  a  bank  not  mentioned  in  the  54th  Geo,  III, 
c,  187,  and  to  dUcharge  the  purchaser^  refuted. 

The  Earl  of  Danmore  purchased  the  estate  of 
Harris  at  a  jodiciai  sale,  at  the  price  of  £60,000,^— 
lodp^ed  a  bond,  and  obtained  decree  of  sale ;  but  some 
difficulties  having  occurred  to  delay  a  settlement,  the 
Earl  presented  a  petition,  praying  the  Court  to  ap- 
prove of  consignation  of  the  price,  which  he  had  made 
in  the  Commercial  Bank, — to  discharge  him  thereof, 
and  to  order  his  bond  to  be  delivered  up.  Objected 
for  tite  Common  A^ent — The  consignation,  4n  terms 
of  54  Get).  III.  c.  137,  sec.  6,  can  only  be  in  the  Royal 
Bank  of  Scotland,  or  British  Linen  Company,  and 
though  the  petitioner  states  his  willingness  to  transfer 
the  money  tQ  either  of  these  banks,  he  cannot  be  dis- 
charged under  the  present  petition.  The  Court  were 
of  opinion^  that  as  the  prayer  of  the  petition  was  to 
approve  of  consignation  m  a  bank  in  which  thev  could 
not  sanction  consignation,  a  new  petition  must  oe  pre« 
sented :  They  therefore,  on  2d  December  1834,  re* 
fused  the  present  petition. 

Act,  Solicitor-General  (Skene)  and  Tait;  Tait  and  Young 
W.S.,  Agents.— Alt.  Adam  Aoderson;  Walter  Dickson,  W.S.. 
Agent Mr  Bell,  Clerk [CD.] 


18/ A  December  1834. 

FnisT  Division.— (G.D.) 

No.  94.— John  Marshall  &  Others,  Petitioners,  v. 

James  Irvine  &  Others,  Respondents, 

Sequestration— Bankruptcy^  Statute  1696,  cap.  5— ir«/d  not 
evidence  of  bankruptcy  to  warrant  sequestration  under  J  696.  c. 
5,  (1.)  That  caption  had  been  raised  against  'the  party  (with- 
out  itnpristmment  or  execution  of  uarchj,  and  that  thereafter  he 
had  beenfugitated  on  a  sentence  of  outlawry  of  the  Justiciary 
Court :  (2. )  That  homing  had  been  raised  and  executed  against 
Aim,  preceded  by  arrestments  on  depending  actions  while  he  was 
in  this  country,  and  liable  to  personal  diligence. 

The  petitioners,  as  creditprs  to  the  extent  required 
bylaw  of  John  M'Farlane,  sometime  banker,  auctioneer 
and  deHler  in  potatoes  at  Bnrrelton,  presented  a  peti- 
tion on  25th  August  1834,  to  show  cause  why  seques- 
tration should  not  be  awarded  against  M*Farlane,  who 
had  absconded  and  been  fugitated  by  a  sentence  of 
outlawry  of  the  High  Court  of  Justiciary,  pronounced 
on  27th  July  1834.  The  Act  1696,  c.  5,  provides,  that 
persons  of  the  description  therein  mentioned,  who 

•*  shall  be  under  legal  diligence,  by  horning  and  caption  against 
bim  for  debt,  and  shall  either,  in  viriue  thereof,  be  imprisoned, 
or  retire  to  a  sanctuary,  or  fly  or  abscond  for  bis  personal  safety 
from  such  diligence,  or  defend  his  person  by  force,  or  being  out 
of  Scotland  at  the  time,  or  not  liable  to  be  imprisoned  by  rea- 
son  of  privilege  or  personal  protection,  shall  be  under  diligence 


by  charge  of  homing,  attended  with  arrestment,  executed  of  any 
part  of  his  moveable  estate  or  effects^  and  not  loosed  or  dis- 
charged by  the  .debtor  within  fifteen  days  thereafter,  or  with 
poinding  executed  of  any  part  of  his  moveables,  or  decree  of  adjudi- 
cation of  any  part  of  his  heritable  estate,  for  payment  or  security 
of  debt,  at  the  instance  of  any  of  his  creditors,  it  shall  be  lawful 
for  any  creditor  of  the  said  person,  whose  debt  shall  amount  to  the 
sum  of  ^100,  &c.,  at  any  time  within  four  calendar  months  of 
the  last  step  of  the  said  ailigence,  to  apply  by  summary  petition 
to  th6  Court  of  Session  for  sequestration  of  the  said  debtor's 
estate." 

.  Besides  objecting  to,  the  title  of  the  petitioners  under 
their  affidavit,  the  respondents,  M'Farlane's  trust-di«- 
poiliees,  who  lodged  answers  in  their  own  niinfieS)  and 
in  the  name  of  M*Farlane,  objected  that  no  evidence 
was  produced  of  M*Farlane's  bankruptcy^  under  either 
of  the  two  alternatives  of  the  Statute.  The  petition- 
ers founded,  tinder  the  first  alternative  of  the  Statute, 
on  a  caption  against  M*Farlane,  dated  and  signeted 
29th  March  1834,  ai^d  on  the  sentence  of  fugitation 
of  the  High  Court  of  Justiciary,  pronounced  on  27tK 
July,  as  equivalent  to  an  execution  of  search.  Under 
the  second  alternative  of  the  Statute,  they  founded  on 
various  hornings  against  M*Fariane,  dated  and  signet* 
ed  I4th  June  and  22d  July,  1834,  and  on  various  ar- 
restments, still  unloosed,  used  iri  June  1834.  An-* 
swered — I.  ^^o  incarceration  or  execution  of  search 
followed  on  the  caption  against  M'Farlane,  and  the 
sentence  of  outlawry  pronounced'.against  him  cannot 
be  connected  therewith;  or  create  insolvency,  as  it  wat 
not  in  consequence  of  the  caption  that  M*Farlane  ab- 
sconded.— 11.  The  whole  arrestments  produced  pre- 
ceded the  horning,  and  are  mere  arrestments  on  de- 
pending actions,  notarrestments  on  execution.  They 
were,  besides,  executed  before  M'Farlane  left  the 
country,  and  when  personal  diligence  against  him  was 
quite  oracticable,  and  therefore  they  are  ineffective 
as  a  suDstitute  for  such  personal  diligence.  There  is 
no  sufficient  evidence  •  of  M'Farlane's  bankruptcy 
"within  four  months  preceding  the  sequestration,  and 
in  point  of  fact,  his  estate  was  and  is  quite  solvent : 

The  Lord  Ordinary,  on  I8th  October  1834,  pro* 
nounced  the  following  interlocutor  and  note : 

"  The  Lord  Ordinary  officiating  on  the  bills,  having  considered 
this  petition,  with  the  answers,  replies,  and  duplies,  and  writs 
produced,  finds  that  John  M*Farlane,  for  whom  appearance  is 
made  as  a  respondent  objecting  to  the  prayer  of  the  petition, 
being  an  outlaw  by  sentence  of  fugiution  of  the  High  Court  of 
Justiciary,  has  no  persom  standi  in  judicio,  and  therefore  the 
appearance  made  in  his  name  cannot  be  admitted.  But  quoad 
ultra,  appoints  the  petition,  answers,  replies,  and  duplies,  to  be 
printed,  and  copies  thereof  to  be  put  into  the  boxes  of  the 
Lords  of  the  First  Division  Of  the  Court,  in  order  to  be  report* 
ed  at  the  meeting  of  the  Court. 

"  A'o/<r. — The  Lord  Ordinary  thinks  it  expedient  that  this 
case  should  be  disposed  of  by  the  Court.  If  he  were  now  to 
decide  it,  he  is  inclined  to  think  that  the  title  of  the  petitioners, 
under  their  affidavit,  is  not  liable  to  any  good  objection,  but  that 
the  bankruptcy  has  not  been  established  within  either  of  the  al* 
ternatives  of  the  Statute.  But  the  case  seems  to  require  hear- 
ing. The  Lord  Ordinary  has  thought  it  his  duty  to  reject  at 
once  the  instance  of  the  outlaw  as  a  party  defender.*' 

The  Court,  on  1 1th  December  1834, 

"  In  respect  that  no  evidence  has  been  produced  of  M*Far« 
lane's  bankruptcy,  in  terms  of  the  Act  1696,  c.  5,  within  four 
months  previous  to  the  date  of  the  petition  for  sequestration, 
refuse  the  desire  of  the  petitioners,  find  the  petitioners,  and  also 
James  Anderson,  as  trustee  for  them,  who  sisted  himself  as  a 
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party  to  this  proceeding,  and  also  Dayid  Anderson,  wbo  like- 
wise sisted  himself  as  a  party,  liable  in  expenses  to  the  respon- 
dents," &c. 

Lord  Ordinary^  Moncreiff. — Act.  Wilson  ;  Robert  Kennedy, 
W.S.,   Agent.~^AU.  Penney;  James  Hatton,  W.S.,  AgerU.^' 


38/ A  December  1834. 

Second  Divisxon.— (J.  R.)         * 

No.  95. — Widow  Currer,  Charger^  v,  Thomas 
Sattbrth WAITS,  Suspender, 

Abbey*— Diligence,  Personal— Protection— ^  party  having  been 
apprehended  on  a  caption,  within  the  precincts  of  the  Sanctuary 
of  Holyroodhoute,  and  withoitt  the  concurrence  of  the  Abbey 
MaiHe  i  and  having  been  thereupon  incarceratedt^-^he  Court 
remitted  to  past  a  bill  qftuspention  and  liberation  at  his  inttance, 
without  caution  or  consignation. 

The  snspender  was  apprehended  on  a  caption  at 
the  instance  of  the  charger,  within  the  honse  of  Mrs 
Petrie,  situated  in  the  Canongate,  and,  as  he  alleged, 
within  the  precincts  of  the  Sanctuary  of  Holyrood- 
hoose.  Having  been  thereupon  incarcerated,  he  pre- 
sented a  bill  of  sQspenstonand  liberation,  on  the  ground, 
inier  aiia^  that  as  the  diligence  had  been  executed 
without  the  concurrence  of  the  Abbey  Bailie,  his  im- 
prisonment was  illegal.  The  charger,  in  her  answers, 
denied  that  the  suspender  was  under  the  protection 
of  the  Sanctuary  when  the  diligence  was  executed,  in 
respect  there  was  no  evidence  to  instruct  the  fact 
either  exhibited  by  him  to  the  messenger  at  the  time, 
or  since  produced.  On  8th  December  1834,  the  Lord 
Ordinary  (Cockburn)  passed  the  bill  and  granted  li- 
beration, **  in  consideration  of  the  whole  circumstances 
of  the  case,"  and  on  certain  particular  grounds  which 
it  is  unnecessary  to  mention. 

Both  parties  reclaimed — the  charger  in  order  to  have 
the  bill  refused, — and  the  suspender  for  a  remit  to  the 
Lord  Ordinary  to  pass  the  bill,  without  caution  or 
consignation,  in  consequence  of  the  clerk  having  in- 
timated that,  under  the  prayer  of  the  bill,  and  without 
the  sanction  of  the  Court,  he  could  not  give  up  the 
bill  to  expede,  except  on  full  caution. 

The  case  was  put  out  for  advising  on  the  16th,  but 
was  delayed  till  to-day,  for  the  purpose  of  ascertain- 
ing whether  Mrs  Petrie's  house,  where  the  diligence 
was  executed,  was,  as  alleged,  within  the  precincts  of 
the  Abbey :  when  it  appearing  from  a  certificate  pro- 
duced, and  being  now  admitted,  that  the  fact  was  so, 
the  Court, 

**  In  respect  that  the  letters  of  caption  were  executed  within 
the  Sanctuary  of  Holyrood-house,  when  the  suspender  was  en- 
titled to  protection,  remit  to  the  Lord  Ordinary  to  pass  the  bill, 
without  CRUtion  or  consignation,  to  the  effect  of  the  suspender's 
immediate  liberation  ;  but  without  prejudice  to  the  further  pro- 
ceedings of  the  charger  in  the  due  execution  of  diligence,  as  ac- 
cords of  law ;  and  refuse  the  note  for  the  charger/* 

Lord  Ordinary,  Cockbum. — Act,  Dean  of  Faculty  (Hope)  ; 
William  Duncan,  W.S.,  Agent, — Alt.  Rutherfurd  and  Pater- 
son  ;  John  Cullen,  W.S.,  Agent — T.  Clerk,— [J. R,] 


I9th  December  1834. 

First  Division.— (  G.  D.) 

No.  96. — Archibald  Lumsdaine,  Suspender^  v.  Ro- 
bert Brown,  Manager  of  the  Edinburgh  Austra- 
lian Company^  and  William  Alexander,  W.S., 
Chargers, 

Process — Suspension — Decree  by  De&olt — Held  thai  a  eutpen- 
sion  of  a  charge  on  a  decree  pronounced  by  default  ii  incompe* 
tent. 

The  Australian  Company  brought  an  action  against 
the  defender  for  payment  of  certain  calls,  said  to  be 
due  to  the  Company.  A  condescendence  was  lodged 
for  the  pursuers,  and  appointed  to  be  answered  by 
the  1 2th  February  1834.  The  time  for  lodging  an- 
swers was  allowed  to  elapse,  but  prorogated,  of  con- 
sent, till  11th,  and  thereafter  till  22d  March.  The 
paper  not  being  lodged,  notice  was  sent  to  the  sos* 
pender*s  agent,  that  the  cause  had  been  enrolled  for 
14th  May,  to  crave  decree,  in  respect  the  revised  an- 
swers had  not  been  put  in.  Accordingly,  on  that  day 
the  Lord  Ordinary, 

"  In  respect  the  revised  answers  to  this  revised  condescen- 
dence have  not  been  lodged  as  ordered  by  interlocutor  of  11th 
March  last,  decerns  against  the  defender  in  terms  of  the  libel : 
Finds  him  liable  in  expenses,  appoints  an  account  thereof  to  be 
given  in,  and  remits  to  the  auditor  to  tax  the  same,  and  to  re- 
port- 
No  reclaiming  note  was  lodged  during  the  twenty- 
one  days  following  this  interlocutor.  A  copy  of  the 
account  of  expenses  was  served  on  the  suspender's 
agent  in  usual  form,  with  a  notice,  that  the  auditor 
had  fixed  17th  June  for  taxing  the  accounts.  The 
auditor's  report  was  in  these  terms : — "  In  obedience 
to  a  remit  by  Lord  Mackenzie,  the  auditor  has  exa- 
mined the  foregoing  account  in  presence  of  the  agents 
for  the  parties,  and  taxed  the  same  to  the  sum  of  £6!^ 
Is.  3d. 

The  cause  was  then  enrolled  to  get  the  report  ap- 
proved of,  of  which  enrolment  due  notice  was  sent  to 
the  suspender's  agent ;  and  on  24th  June  1834^  the 
Lord  Ordinary  pronounced  this  interlocutor : 

'*  Approves  of  the  auditor's  report,  and  in  terms  thereof  mo- 
difies the  expenses  to  ^62,  1.  3.  Sterling,  and  decenis,  and 
allows  the  present  decree  to  go  out  and  be  extracted  in  the 
name,  and  at  the  instance  of  Mr  William  Alexander,  writer  to 
the  Signet,  the  agent  disburser  of  these  expenses." 

Before  twenty-one  days  had  elapsed  from  the  date 
of  this  last  interlocutor,  the  suspender  presented  a 
reclaiming  note  against  it,  and  the  inteclocntor  of  14th 
May,  bnt  the  clerk  refused  to  receive  the  noto  as  in- 
competent. The  suspender  being  charged  on  the  de- 
cree pronounced  against  him,  presented  the  present 
suspension,  which  he  contended  was  a  competent  form 
of  being  reponed  against  the  foresaid  interlocutors, 
which,  he  alleged,  had  been  pronounced  against  bim 
in  consequence  of  the  negligence  of  his  former  agent, 
who  was  at  the  time  involved  in  pecuniary  embarrass- 
ments and  family  distress.  No  complaint  was  made 
against  the  amount  of  expenses,  as  taxed  and  decerned 
for,  the  object  of  the  suspension  being  to  open  up  the 
whole  case. 

The  Lord  Ordinary  (Medwyn),  on  10th  September 
1834, 
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**^  having  considered  tbisbill,  with  the  answers  thereto  and  produc- 
tions ;  In  respect  that  the  interlocutor  of  Htb  May  1834  was  a  de- 
creet in /bro,  regularly  pronounced,  against  which  it  was  compe- 
tent to  be  reponed  only  by  presenting  a  reclaiming  note  within 
the  reclaiming  days,  in  terms  of  the  Act  of  Sederunt.  1 1th  July 
]828p  §  72,  or  by  obtaining  leave  of  the  Lord  Ordinary  to  re- 
claim before  extract,  and  on  payment  of  the  expenses  previously 
incurred,  in  terms  of  48th  Geo.  III.  c.  151,  §  16,  refuses  the  bill ; 
finds  expenses  due,"  &c. 

A  second  bill  was  refused  by  Lord  Corehoase.  The 
suspender  reclaimed,  bot  the  Coart,  after  ordering 
minutes  of  debate,  adhered. 

Lord  Ordinary^  Corehouse. — Aa.  Shaw;  David  Mitchell, 
S.S.C.,  Ageni^-'AU,  J.  S.  More;  William  Alexander,  W.S., 
Agent — Mr  Holland,  Clerk [G.D.] 


19M  December  1834. 

First  Division.— ^G.D.) 

No.  97, — The  Honourable  Mrs  Hay  Mackenzie, 
Suspender,  v.  The  Magistrates  of  Dingwall 
A^D  Others,  Respondents* 

Fishings— ^Interdict. 

This  case  is  reported  ante.  Vol.  L,  p.  230,  Vol.  III., 
p.  516,  and  Vol.  IV.,  p.  582.  The  suspender  applied 
for  an  interdict  against  certain  alleged  operations  on 
the  bed  of  the  river  Conon.  The  respondents  con- 
tended that  they  had  done  nothing  but  cleaned  away 
certain  recent  deposits  of  mad  which  obstracted  their 
fishings. 

The  Lord  Ordinary  on  *28th  November  1834,  passed 
the  bill,  and  continued  the  interdict  which  had  been 
granted  when  the  bill  was  ordered  to  be  answered. 
His  Lordship  added  the  following 

**  JVb/tf.— Although  the  parties  differ  with  respect  to  its  ob- 
jects and  probable  effects,  the  fact  of  an  operation  on  the  bed 
of  the  river  is  admitted.  This  atone  seems  to  require  the  con- 
tinuance of  the  interdict,  till  the  exact  circumstances  can  be  as- 
certained, especially  as  the  complainers  have  found  caution,  and 
allege,  that  if  the  operation  be  allowed  to  proceed,  the  mischief 
may  be  irreparable.'* 

The  respondents  reclaimed,  but  the  Court  adhered. 

Lard  Ordinary,  Cockbum. — Act.  ;  James  Bur- 

ness,   S.S.C.,' Agent. — Alt.  P.  Robertson;  Hugh  Macqueen, 
W.S.,  Agent Mr  RblUmd,  Clerk [GJ).] 


I9th  December  1834. 


First  DiyiaioN. — (G.D.) 

No.  98. — Thomas  White,  Pursuer^  v.  John  Scott 

Russell,  AJVl.,  Defender. 

Process — Relevancy. 

This  wi|s  an  action  at  the  pursuer's  instance,  to  hare 
it  found  that  the  defender  held  certain  patents  for  the 
joint  behoof  of  himself  and  the  pursuer,  or  that  a  cer- 
tain oth^r  patent  fell  to  be  made  ovei:  to  the  pursuer 
in  lieu  of  his  interest  in  the  former,  and  cdncluding 
farther  for  count  and  reckoning  as  to  the  profits. 
The  summons  and  amendment  thereof  were  entirely 
circumstantial.  The  Lord  Ordinary,  on  20th  June 
1834, 

'<  Finds  that  the  grounds  of  action  are  not  set  forth  either  in 
the  summons,  as  it  originally  stood,  or  as  it  is  proposed  to  be 
amended,  in  terms  sufficiently  positive  and  consistent,  and  that 
the  conclusions  are  not  regularly  or  legally  deduced :  Therefore 


dismisses  the  action,  and  decerns :  Finds  the  pursuer  Imble  in 
expenses,**  &c. 

The  pursuer  reclaimed,  but  the  Court  adhered,  with 
additional  expenses. 

Lord  Ordinary,  Fullerton.— ^c/.  Robert  Bell ;  Willium  Bell, 
W.S.,  Agent. — Alt.  Buchanan;  Hugh  Macqueen,  W.S.,  Agent. 
—[G.D.] 

\9th  December  1834. 

FiBST  Division.— (G.D.) 

No.99. — The  Thistle  Bank  Company  &  Others, 
Petitioners,  v.  Sir  Thomas  Neavb  &  Others,  Re- 
spondents. 

Sequestration  of  Land  Estate— Circumifanees  in  which  awarded. 

The  petitioners  presented  an  application  to  the 
Court,  stating,  that  they  were  heritaole  creditors  to 
the  extent  of  £20,000  on  the  estates  of  Mr  Thomas 
Harvey,  which  had  been  sequestrated  under  the  Bank- 
rupt  Statute ;  that  Sir  Thomas  Neave  was  a  post- 
poned heritable  creditor  for  £8500,  and  Miss  Car- 
lyle's  trustee  for  £13,738,  19.  2.,  making,  together, 
£42,238, 19.  2.  of  heritable  debts,  whereas  the  heri- 
table estate  was  only  valued  at  £25,826,  14<.  4 ;  that 
the  trustee  under  the  sequestration  refused  to  have 
any  thing  to  do  with  the  heritable  property,  and  Sir 
Thomas  Neave  refused  to  concur  in  a  sale  by  the 
petitioners,  under  the  power  of  sale  contained  in  their 
oonds,  so  that  the  lands  could  not  be  sold,  except 
under  burden  of  Sir  Thomas  Neave's  debt,  and  there- 
fore praying  the  Court  to  award  sequestration  of  the 
heritable  estate,  and  appoint  a  judicial  factor  thereon. 
Answers  were  lodged,  objecting  to  the  prayer  of  this 
petition,  but  the  Court  granted  the  prayer  thereof, 
and  found  no  expenses  due. 

Aa.  Ivory ;  Macmillan  and  Grant,  W.  S.,  Agents. — Mr  Bell, 


19/A  December  1834. 
Second  Division. — (W.H,D.) 


No.  100. — John  Ker  and  Henry  Gordon  Dick- 
son, W.S.  (Rocheid's  Trustees),  Pursuers,  v. 
Jambs  Balfour,  W.S.,  Defender. 

Property — Drain — Road  Act — Circumstances  in  which  found, 
that  the  trustees  of  tlie  Leilh  Ferry  Road  were  entitled,  under 
the  Edinburgh  Road  Acts,  29  Geo.  IIL,  c.  105.  43  Geo.  ///. 
c.  S4,  ^c,  to  open  a  communication  into  the  private  'drain  of  a 
proprietor  adjoining  the  said  road,  into  which  the  surface  water 
of  the  road  might  run,  icilhout  payment  of  any  sum  to  the  pro* 
prietor  of  the  drain  for  the  use  of  it. 

The  pursuers,  Ker  and  Dickson,  W.S.,  as  trustees 
of  the  late  James  Rocheid  of  Inverleith,  brought  the 
present  action  against  the  defender,  as  clerk  to,  and 
representing  the  trustees  on  the  Cramond  District  of 
Roads,  for  payment,  inter  alia,  of  £l70,  6.  8.,  as  the 
proportion  of  the  expense  of  a  drain  made  by  the  pur- 
suers upon  the  Inverleith  property,  along  the  west  side 
of  the  road  from  Canonmills  to  Banghulm.  This  claim 
was  made  against  the  Road  Trustees,  on  account  of 
their  having  made  certain  drains  of  communication  with 
the  pursuers'  foresaid  drain,  for  the  purpose  of  enabling 
the  sdid  trustees  to  carry  off  the  rain  water  collected 
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upop  the  snr&oe  of  the  Leith  Ferry  Road  (in  the 
Cramond  Dintrict).  In  defence,  it  was  stated.  That  the 
water  from  the  said  road  formerly  flowed  across  the 
Canonmill  road  to  the  south  of  Inverleith  Place,  and 
then  southwards  throngh  the  grounds  of  Inverleith  to 
tlie  Water  of  Leith :  That  when  the  pursuers,  with* 
out  the  defender's  consent,  made  the  foresaid  drain, 
it  intercepted  this  run  of  water  from  the  Leith  Ferry 
Road,  and  prevented  it  from  flowing  into  the  Inver- 
leith property :  That  in  consequence,  the  water  fre- 
quently accumulated  and  injured  the  pursuers'  drain ; 
and  this  being  complained  of  by  them,  the  defender 
thought  it  better  to  alter  a  little  the  run  of  the  water, 
and  introduce  it  into  the  pursuers'  drain,  which  they 
were  clearly  entitled  to  do — I.  In  consequence  of  the 
pursuer's  unwarrantable  interruption  of  the  said  run 
of  water,  by  forming  the  said  drain. — II.  By  the 
powers  conferred  on  the  defender  by  the  following 
Acts  of  Parliament : — By  the  Turnpike  Act  for  the 
county  of  Edinburgh,  29th  Geo.  III.  c.  105,  sect.  22, 
it  is  enacted,  that 

<*  it  sball  be  lawful  to  and  for  the  said  surveyor  and  surveyors, 
and  such  person  and  persons  as  tbey  shall  appoint  by  order  of  the 
Said  trastees,  or  any  five  or  more  of  them,  to  make,  or  cause  to 
be  made,  causeways,  and  to  cut  and  make  drains  through  any 
grounds  Ijdng  contiguous." 

By  section  S9  of  the  said  Act,  it  is  enacted, 

'*  That  the  said  surveyor  or  surveyors  shall,  and  they  are  hereby 
empowered,  by  order  of  the  said  trustees,  or  any  five  or  more  of 
them,  to  make  such  ditch  or  ditches,  trench  or  trenches,  a^  the 
said  surveyor  or  surveyors  shall  adjudge  necessary  for  the  drain- 
ing, amending,  and  repairing  the  roads  aforesaid.*' 

And  by  section  4^  it  is  enacted, 

"  That  where  it  shall  be  found  necessary  to  make  passages  for 
the  water  from  such  ditches  or  trenches  through  the  ground  of 
any  adjacent  proprietor,  that  such  proprietor,  or  the  possessor 
of  such  grounds,  after  such  passages  or  outlets  are  so  made,  shall 
be  obliged,  in  time  thereafter,  .to  keep  clear  such  outlets  and 
passages  from  the  said  trenches  and  ditches,  from  time  to  time, 
■s  they  shall  be  required  by  the  said  trustees,  or  any  five  or  more 
of  them,  -so  as  the  said  outlets  may  not  be  stopped  or  made  to 
restagnate  into  the  said  trenches  or  ditches,  but  may  have  free 
passage  through  the  said  proprietors*  grounds ;  and  in  case  of  the 
proprietor  or  proprietors  neglecting  or  refusing  to  clear  or  to 
cleanse  such  outlets,  when  duly  required  by  the  surveyor  or  sur- 
veyors of  the  said  roads,  or  any  five  of  the  trustees,  then  and  in 
that  case  such  trustees  shall  have  power  to  clear  and  cleanse 
such  outlets  and  passages,  and  to  levy  the  expense  thereof  on  the 
owner  or  proprietor  of  such  grounds  in  manner  herein  after 
directed.*'  . 

By  section  36  of  the  Edinburgh  Turnpike  Act,  43d 
Geo.  III.  G.  34,  it  is  enacted,  that 

*'  where  in  time  coming  any  fences  shall  be  made  on  the  sides 
of  the  high  road,  the  ditch  and  hedge  shall  be  in  the  inside  next 
the  field,  and  Che  plain  face  of  the  fence  or  bank  sball  be  ex- 
posed to  the  road  ;  and  there  shall  be  proper  conduits  at  different 
places,  for  carrying  the  water  from  the  road,  under  the  said  fence 
or  bank  into  the  ditch  ;**  **  and  every  proprietor,  tenant,  or  oc- 
cupier of  lands  on  the  side  of  the  road,"  '<  shall  keep  up  the 
dikes,  and  scour  the  ditches  on  the  sides  of  the  road,  as  well  as 
all  outlets  or  passages  for  carrying  off  the  water  from  such 
ditches,  so  that  the  same  may  have  always  a  free  course  through 
the  adjoining  grounds ;  and  if  any  such  proprietor,  tenant,  or  oc- 
cupier shall  neglect  or  refuse  so  to  do,  after  a  requisition  of  ten 
days  from  the  overseer  or  surveyor,  or  other  officer  appointed 
by  the  trustees,  it  shall  be  competent  for  such  overseer  or  sur- 
veyor, or  other  person  dul^  authorised,  to  do,  or  cause  to  be 
done,  all  the  matters  and  things  hereby  r^oired  to  be  done  by 


such  proprietor,  tenant,  or  occupier ;  and  he  shall  be  entitled  to 
recover  from  such  proprietor,  tenant,  or  occupier,  the  full  e^ 
pense  thereof,  besides  the  full  costs  of  suiL" 

By  section  80  of  the  General  Turnpike .  Act  for 
Scotland,  4th  Geo.  IV.  c.  49,  it  is  enacted, 

'*  That  it  shall  be  lawful  for  the  tmsteea  of  every  Compike 
road  to  make  suificient  side-drains  on  any  such  road,  with  power 
to  conduct  the  water  therefrom  into  any  adjoining  land,  ditch  or 
water-course  (such  land  not  being  the  site  of  any  house  or 
garden),  in  such  manner  as  shall  be  least  injurious  to  the 
proprietor  or  occupier  of  such  land ;  the  said  side-drains  to  be 
maintained  a(  the  expense  of  the  trustees." 

And  by  section  81  it  is  enacted, 

**  That  it  shall  be  lawful  ./or  the  trustees  of  every  turnpike 
road  to  make  sufficient  ditches  along  the  side  of'^any  such 
road,  provided  that  if  the  land  is  inclosed  on  the  side  of 
such  turnpike  road,  such  ditch  shall  be  made  on  the  field  side 
of  the  fence;  and  with  power  to* make  proper  ditches  and* 
outlets  from  the  said  side-ditches  through  any  lands  adjoiii* 
ing  any  such  turnpike  road  (tiot  beings  the  site  of  any  house 
or  garden),  in  such  manner  as  shall  be  least  injurious  to  the 
proprietor  or  occupier  of  such  land ;  and  after  such  side-ditcbes, 
or  other  ditches  or  outlets  t^e  made,  the  proprietor  or  oc- 
cupier of  such  land  (unless  such  land  shall  be  uninclosed  and 
waste),  shall  be  obliged,  in  all  times  thereafter,  to  keep  dear 
such  side-ditches,  or  other  ditches  or  outlets,  as  well  as  all 
ditches  already  made  along  the  sides  of  any  turnpike  road,  when 
so  required  by  the  said  trustees  or  their  surveyor ;  and  in  case 
the  proprietor  or  occupier  shall  neglect  or  refuse  to  cleanse  such 
side-jlitclitts,  or  other  ditches  or  outlets,  ^hen  duly  required  by 
such  trustees  or  surveyors,  such  trustees  or  surveyors  shall  baVe 
power  to  cleanse  such  side^ditches,  or  other  ditches  or  outlets, 
and  levy  the  expense  thereof  on  the  proprietor  or  occupier  of 
such  grounds,  in  manner  as  other  penalties  by  this  Act  im- 
posed :  Provided  always,  that  nothing  herein  contained  shall 
prohibit  any*  proprietor  or  occupier  from  substituting,  to  the 
satisfaction  of  the  trustees,  any  other  equally  effectual  ditch 
or  outlet  in  phice  of  that  constructed  by  the  trustees. ** 

And  these  two  last  seetions  are  re-enacted  pre- 
cisely in  the  sanae  words,  by  sections  84  and  85  of  the 
General  Turnpike  Act  for  Scotland,  Ist  and  2d  Wil- 
liam IV.  c.  43. 

The  trustees  therefore  pleaded,  inter  alia, — L 
Thefe  having  been  *an  ancient  water-course  run* 
ninsr  from  mngholm,  southward,  through  Mr  Roc- 
heid*s  ground,  which  received  the  water  from  the 
public  road  for  time  immemorial,  at  the  *  place  in  dis- 
pute ;  and  the  pursuers,  or  their  predecessors,  having 
taken  away,  filled  up  or  obstructed  the  said  water- 
course, and  substituted  their  present  drains  in  lieu 
thereof,  in  so  far  as  was  necessary  for  the  drainage  of 
their  own  grounds  or  feus,  the  defender's  constituents 
are  entitled  to  use  the  said  drains  for  ^very  purpose  to 
which  they  could  have  applied  th^  ancient  ditch  or 
water-course. — U.  By  the  Statutes  under  which  the 
defender's  constituents  act,  they  were  fully  •warranted 
in  conducting  their  water  into  the  drains  libelled  on, 
without  the  pursuers'  consent,  as  they  are  authorised 
to  transipit  the-  water  from  the  drains  on  the  sides  of 
the  public  road  into  any  adjoining  ditch  or  water- 
course, in  such  manner  as  shall  be  least  injurious  to 
the  proprietor  or  occupier  of  the  land  through  which 
it  passes. 

The  Lord  Ordinary  pronounced  this  interlocutor : 

"  ]Oth  yovemher  1834. — The  Lord  Ordinary  having  resonied 
consideration  of  the  debate,  with  the  whole  process.  Sustains 
the  defence  set  forth  in  the  second  plea  in  law  for  the  defen* 
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dei%  and  ■■tioltoigii  them  firom  the  condutiont  of  the  actioiw  in 
so  fftr  M  it  relates  to  their  alleged  use  of  the  sewer  or  drain  of 
the  pursuers ;  quoad  ultra,  appoints  the  cause  to  be  enrolled,  that 
the  parties  may  either  debate  on  the  other  claims  of  the  pur. 
*siien,  or  declare  that  they  are  agreed  as  to  the  manner  in  which 
they  are  to  be  disposed  of,  reserving  all  questions  of  expenses 
4i]l  tliese  other  daiffls  are  adjusted. 

"  Note, — The  only  point  argued  before  the  Lord  Ordinary 
vm  that  with  regard  to  the  drain.  On  the  other  points  of  the 
case,  it  was  stated  that  the  parties  were  substantially  agreed.*' 

The  parsnen  reclaimed : 

Lord  GUnlee. — I  am  rather  inclined  to  think  the  interlocutor 
right.  It  sustains  the  second  defence,  which  is — (reads  it).  In 
this  libel  there  is  no  insinuation  from  beginning  to  end,  that  this 
way  of  transmitting  the  water  was  not  the  roost  beneficial. 
Then,  again,  it  is  not  said  that  any  application  was  made  for  in- 
terdict against  the  proceedings  of  the  trustees.  Considering  the 
terms  of  the  libel,  and  the  terms  of  the  second  defence,  I  think 
the  interlocutor  is  well  founded. 

Lord  Medmyn^^-l  must  say  I  have  some  doubts  of  the  inter- 
locutor. The  case  involves  a  question  of  power ;  and  if  so,  I  do 
not  see  that  it  was  necessary  to  draw  the  summons  in  the  way 
suggested  by  Lord  Glenlee.  I  think  the  summons  is  sufficient 
to  bring  out  the  case.  Then  the  question  comes  to  be,  had  the 
cnistees  the  power  of  acting  as  they  did  ?  They  must  state  their 
plea  upon  the  section  of  the  General  Turnpike  Act.  Now  this 
was  a  common-sewer,  in  as  far  as  regarded  the  houses  set  down 
in  the  neighbourhood.  It  is  private  as  to  Mr  Rocbeid.  Now, 
built  as  this  sewer  is,  is  it  a  water-course  in  the  meaning  of  the 
Act  ?  I  cannot  think  that  a  common-sewer  for  draining  water 
ts  such  a  thing  as  a  water-course,  when  coupled  with  a  ditch.  I 
therefore  cannot  help  thinking  that  the  trustees  had  no  power  to 
drain  their  water  off  in  this  manner,  without  Mr  Rocheid*s  con- 
sent.  I  cannot  help  thinking  that  this  would  be  construing  the 
Act  strictly  against  the  proprietor. 

Lord  Juttiee-CSerk. — The  opinion  which  I  had  formed,  on 
reading  the  record,  is  not  altered  from  any  thing  I  have  heard. 
I  am  bound  to  look  to  the  Act  of  Parliament,  but  at  the  same 
time,  we  cannot  shut  our  eyes  to  the  nature  of  the  locality. 
Here  is  the  audiority  of  the  Legislature  declaring  the  privilege 
of  the  trustees.  Now  we  are  bound  to  give  them  credit  for 
«ctiug  in  their  official  character,  so  as  best  to  promote  the  inter- 
•cst  of  the  public.  They  have  noade  great  improvements  upon  this 
xoad.  Suppose,  in  place  of  a  sewer,  that  the  proprietor  had  built 
a  wall,  they  would  have  been  entitled  to  carry  the  water  tb rough 
it.  Upon  a  fair  construction  of  the  Act  of  Parliament,  I  appre- 
hend there  was  no  violation  of  duty  upon  the  part  of  the  trus- 
tees, and  we  must  hold  them  to  have  acted  in  their  public  cha- 
racter in  the  way  best  calculated  for  improving  the  road»  and  at 
the  same  time  the  least  injurious* 

The  Coart  adhered. 

Lord  Ordinary,' J effrev, — Jet.  Handys!de.^-^A.  Cnninghame. 
— Ker  and  Dickson,  W.S.,  and  James  Balfour,  W.S.,  Agentu 
— Mr  Ferguson^  Clerk.-— \^W.H.D,1 


\9th  December  1834. 
.  Second  Division.— (W.  H.  D.) 

No.  101w-*Jame8  Rentok  (TRU6TEe/br  Lord  Eli- 
bahk's  Cbbimtobs),  Pureuer^  v.  jAiifig  llAiiiiiTON> 
Defender, 

ProcMs— Relevancy — Summons — Media  Condndendi — Alter- 
native— A  leate  htnring  been  granted  hjf  the  ditponee  of  the  life  in- 
tereit  of  an  heir  ofentaU  of  a /arm  on  the  entailed  estate,  to  the 
ditpone^t  brother,  for  two  lioet,  at  a  lower  rent  than  could  have 
been  obtained  bjf  competition — Held,  in  a  reduction  of  that  lease 
ett  the  instance  of  the  succeeding  heir  of  entail,  that  it  was  com" 
petent  to  allege  in  the  summons,  as  tUtemative  media  conclu- 
deodif  that  the  lease  was  either  granted  by  the  lessor  to  his 
brother  in  trust,  and  for  behoof  of  the  lessor,  or  that  the  lease  was 
deponed  to  the  brother,  a  confident  and  conjunct  person,^ for 
his  own  benefit,  anfl  in  either  case,  coUusivelif  aryl  in  fraudem 
^iheentaiU 


The  late  Alexander  Lord  Elibank  held  the  estate 
of  Ballancrieff  under  an  entail,  containing,  io  regard 
to  the  letting  of  leases,  the  following  claoae : 

**  And  with  this  limitation  and  provision  also,  that  it  shall 
not  be  lawful  for  the  said  heirs-male  of  our  body,  or  any  other 
of  the  heirs  of  tailzie  above  specified,  to  set  tacks  or  rentals  of 
all  or  any  part  of  the  said  tailzied  lands  and  estate,  for  a  longer 
space  than  twenty-three  years,  or  two  lives ;  allowing  every  heir 
to  add  to  former  tacks  the  continuance  of  a  new  life,  as  oft  as 
any  of  the  former  lives  shall  happen  to  expire ;  and^  that  none  of 
the  said  heirs  shall  have  power  to  set  any  tacks  with  a  diminu- 
tion of  the  former  rent,  except  in  cases  of  necessity,  in  which 
case  it  shall  be  lawful  to  set  tacks  for  any  space  not  exceeding 
seven  years,  at  the  best  and  highest  rent  which  can  be  got  at 
the  time,  and  without  taking  any  grassum  or  entry ;  and  that 
such  tacks  shall  only  be  renewed  for  the  like  space,  and  without 
grassums,  until  the  said  lands  shall  be  raised  to  the  former  rent ; 
and  that  it  shall  not  be  lawful  to  any  of  the  heirs  of  tailzie  to 
grant  any  tacks  of  the  mansion-house  of  Ballancrieff,  office- 
houses,  gardens  or  inclosures  thereto  pertaining,  for  any  longer 
space  than  the  granter*s  own  life.** 

Lord  Elibank  having  inearred  large  debts,  first 
execated,  for  behoof  of  his  creditors,  a  trnst-de^d  in 
favonr  of  Mr  Walker,  Principal  Clerk  of  Session  ;  and 
npon  Mr  Walker's  resignation,  the  trust  was  trans- 
ferred in  May  1801  to  inr  Selkrig,  by  indeed  contain- 
ing the  following  clause : 

*'  But  declaring  always,  as  it  is  hereby  expressly  provided  and 
declared,  that  these  presents  are  granted  to  the  said  Charles 
Selkrig,  and  his  foresaids,  and  the  Other  trustees  successively, 
in  their  order,  solely  for  the  purpose  of  enabling  him  and  them 
to  uplift  the  rents,  maills  and  duties,  kains,  casualties  and  cus- 
toms of  the  said  lands,  baronies  and  others,  which  are  held  by 
me  under  settlements  of  strict  entail,  during  all  the  dajrs  and 
years  of  my  natural  life,  and  for  the  purpose  of  giving  him  and 
them  the  right  of  cutting  and  selling  timber,  and  granting  leases 
of  the  said  lands  and  heritages,  but  without  taking  grassums.  and 
exercising  cveiy  other  act  of  property  thereon  as  fully  and  freely 
in  every  respect  as  I,  or  any  other  heir  of  entail  of  the  said 
estate,  could  do,  but  no  farther ;  and  shall  nowise  authorise  or 
entitle  him  or  them  to  sell  or  dispone  the  aaid  lands  or  hen- 
tages,  or  any  part  thereof,  or  to  contract  debt  thereupon,  or  to 
do  any  other  act  or  deed  contrary  to  the  terms  and  conditions  of 
the  deeds  of  entail  and  titles  under  which  I  possess,  or  have 
possessed  the  said  lands  and  estate ;  declaring  hereby,  that  all 
such  sales  or  alienations,  debts  contracted,  or  acta  or  deeds  done 
or  to  be  done  by  the  said  trustee  or  trustees,  or  any  of  them, 
and  all  that  may  follow  thereupon,  shall  be  void  and  null.** 

The  trust-deed  in  favour  of  Mr  Selkrig  likewise 
contained  the  following  clause  in  regard  to  the  letting 
of  leases : 

«'  And  it  is  hereby  declared,  that  the  said  Charles  Selkrig, 
and  the  other  trustee  or  trustees  acting  for  the  time,  shall  have 
full  power  and  liberty,  from  time  to  time,  not  only  to  cut  down, 
sell  and  dispose,  either  by  public  roup  or  private  bargain,  the 
whole  timber  and  planting  upon  the  several  lands  before  dis- 
poned, in  so  far  as  they  are  not  restrained  either  by  the  deeds  of 
entail  or  title-deeds  under  which  I  possess  the  said  lands,  and 
to  apply  the  prices  and  proceeds  of  the  said  timber  and  planting 
for  the  uses  of  the  said  trust ;  but  also  to  grant  tacks  or  leases 
of  the  aforesaid  lands  or  estates  when  any  of  the  current  leases 
thereof  expire,  or  are  near  expiring,  and  that  for  such  rents,  and 
for  such  period  of  endurance  as  the  said  trustee,  acting  for  the 
time,  shall  think  proper  and  expedient,  but  without  grassums, 
and  in  such  manner  always  as  the  said  tacks  or  leases  shall  not 
be  contrary  to  the  terms  of  the  entail  of  the  said  estates,  nor 
beyond  the  powers  which  are  conferred  upon  heirs  of  entail  by 
the  Act  of  Parliament  passed  in  the  1 0th  vear  of  his  present 
Majesty,  entitled,  *  An  Act  to  encourage  the  improvement  of 
lands,  tenements  and  hereditaments  in  that  part  of  Great  Britain 
called  Scotland,  held  under  settlement  of  strict  entail  ;*  and,  if 
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necessary,  I  bind  and  oblige  myself  to  concur  with  tbe  said  trus- 
tee or  trustees  in  granting  such  leases.*' 

The  trast-deed  likewise  authorised  the  trustee  to 
sell  the  life  ioterest  of  Lord  Blibank  in  the  estate,  and 
gave  certain  powers  to  the  purchasers  in  regard  to 
leases,  by  the  following  clause : 

'*  And  it  is  declared  that  the  purchaser  or  purchasers  of  my 
life  interest  in  the  said  entailed  lands  and  estates  shall  be  en- 
titled to  grant  tacks  and  leases  thereof,  but  without  grassums, 
on  the  same  terms  and  conditions  as  are  consistent  with  the 
said  deed  of  entail,  and  to  exercise  every  other  act  of  property 
concerning  the  said  estates,  and  tbe  management  thereof,  as  fully 
in  every  respect  as  I  could  have  done  before  granting  tbe  said 
trust-disposition,  or  as  tbe  acting  trustee  or  trustees  could  have 
done  previous  to  such  sale." 

In  virtue  of  these  powers,  Mr  Selkrig  sold,  in  1806, 
Lord  Ellibank*s  life  interest  in  the  estate  of  Ballan- 
crieff  to  James  Haiiiilton,  the  present  defender.  The 
deed  of  conveyance  contained  the  following  clause : 

*<  As  also  declaring,  conform  to  the  said  tru8t*deed,  that  the 
said.Jumes  Hamilton,  and  bis  foresaids,  shall  have  power  to 
grant  tacks  or  leases  of  the  said  lands  and  others  when  any  of 
the  current  leases  thereof  expire,  or  are  near  expiring,  and  that  for 
such  rents  and  for  such  periods  of  endurance  as  they  shall  think 
proper  and  expedient,  but  without  grassums,  and  in  such  manner 
always  as  that  the  said  tacks  or  leases  shall  not  be  contrary  to 
the  ternqs  of  the  said  trust-deed,  or  of  the  entails  of  the  said 
estates,  nor  beyond  the  powers  which  are  conferred  upon  heirs 
of  entail  by  the  Act  of  Parliament  passed  in  the  lOth  year  of 
his  present  Majesty ;  and  generally,  that  this  present  disposi- 
tion is  granted  under  all  the  other  conditions,  provisions  and 
declarations,  exceptions,  restrictions  and  limitations  contained 
in  the  said  trust-deed,  in  so  far  as  applicable  to  the  purchaser 
or  purchasers  from  me,  as  trustee  foresaid.'* 

Under  this  conveyance,  Mr  Hamilton  possessed  the 
Ballancrieff  estate  for  fourteen  years  from  1806  to 
September  1820,  when  Lord  Elibank  died.  At  the  date 
of  this  sale,  Stantalane,  one  of  the  farms  on  the  said 
estate,  was  possessed  by  Milne,  at  a  rent  of  £200  a- year, 
by  a  lease  which  expired  in  1813.  In  1812,  Mr  Hamil- 
ton granted  to  his  brother,  Thomas  Hamilton,  a  lease 
of  this  farm  for  two  lives,  at  a  rent  of  £450,  to  com- 
mence at  the  expiry  of  Milne's  lease.  Immediately 
thereafter,  Thomas  Hamilton  subset  this  farm  to  John 
Keid,  for  twenty-one  years  from  Martinmas  1813,  at 
9  rent  of  £800  a-year^  John  Heid  having  renounced 
this  snbtack  in  April  1820,  Thomas  Hamilton  again 
subset  the  farm,  in  September  1820,  to  George  Heid, 
brother  of  the  former  subtenant,  for  twenty- three 
years,  at  a  rent  of  £530  a-year.  Lord  Elibank  was 
succeeded,  in  September  1820,  by  the  present  pursuer, 
who,  in  Decemoer  1821,  brought  the  present  ac- 
tion of  reduction  of  these  leases,  as  having  been  exe* 
cuted  in  fraudem  of  the  pursuer's  rights  as  heir  of  en- 
tail. The  summons  was  founded  upon  the  allega- 
tion, that  these  transactions,  both  in  regard  to  the 
principal  lease  to  Thomas  Hamilton  and  the  subleases 
bv  him,  were  entered  into  for  the  purpose  of  en« 
abling  the  said  James  Hamilton,  the  defender,  under 
cover  of  the  said  pretended  principal  lease,  to  draw 
or  make  available  to  his  own  uses  the  surplus  rent 
during  the  currency  of  the  said  pretended  tack  :  That 
Thomas  Hamilton  acted  in  these  transactions  for  be- 
hoof of  his  brother  James.  James  and  Thomas  Ha- 
milton in  their  defences  to  this  action  maintained — I. 
That  these  transactions  were  not  in  fraudem  of  the 


entail  of  Ballancrieff. — II.  That  in  regard  to  the  lease 
in  question,  there  was  no  trust  in  the  person  of 
Thomas  Hamilton  for  behoof  of  his  brother  Jaaaes, 
and  such  trust  could  only  be  proved  by  writ  or  oath 
of  Thomas,  the  alleged  trustee. 

After  a  variety  of  procedure,  including  a  remit  to 
the  Jury  Court,  and  a  proof  led  in  this  action,  a  sup- 
plementary action  of  reduction  was  brought  in  Febrq- 
ary  1832,  in  name  of  Mr  Kenton,  accountant,  as  trus- 
tee for  the  pursuer  in  the  original  action  and  his 
creditors,  against  the  same  defenders,  but  with  tbe 
following  variation  in  the  media  condudendi : 

**  Quarto,  If  the  said  Thomas  Hamilton  was  not  merely  an 
interposed  person  or  trustee  in  this  transaction  for  behoof  of 
the  said  James  Hamilton,  be  acquired  tbe  said  lease,  either 
gratuitously  or  for  consideration.  If  he  acquired  the  said  lease 
gratuitously,  he  is  plainly  liable  to  all  objections  and  exceptions 
competent  against  the  said  James  Hamilton,  if  he  had  taken  the 
said  lease,  or  pretended  lease,  directly  to  himself,  or  to  a  tros* 
tee  expresslv  fur  bis  behoof,  and  the  said  lease,  or  pretended 
lease,  was  plainly  ineffectual,  and  ought  to  be  set  aside  as  a  gross 
fraud  against  the  late  Lord  Elibank  and  his  trustee,  and  the 
beirs-substicute  of  entail,  being  a  mere  attempt,  under  colour  of 
exercising  the  power  and  faculty  of  granting  a  lease  upon  tbe 
said  entailed  estate,  to  continue  the  said  James  Hamilton's  pos- 
session and  enjoyment  of  the  said  entailed  estate  in  his  own  per- 
son, or  that  of  a  gratuitous  disponee,  beyond  any  right  or  in- 
terest in  the  said  estate  which  he  could  hold  under  the  said  deeds 
of  conveyance,  flowing  from  bis  author,  the  father  of  the  last 
Lord  Elibank.  If,  on  the  contrary,  the  said  Thomas  Hamil- 
ton gave  any  value  or  consideration  to  the  said  James  Hamilton 
for,  or  on  account  of  the  said  lease,  or  pretended  lease,  and  with 
reference  to,  and  in  anticipation  of  tbe  surplus  rent  to  be  paid 
under  the  said  subtack.  or  pretended  subtack  in  favour  of  the 
said  John  Reid,  and  afterwards  of  the  said  George  Reid,  tbe 
said  lease  or  pretended  lease  to  the  said  Thomas  Hamilton  is 
ineffectual,  and  void  and  null,  as  being  granted  for  a  grassum. 
and  for  that  and  other  reasons  contrary  to  the  provisions  of  the 
entail  under  which  the  said  estate  was  held,  and  ultra  mret  oi 
the  said  James  Hamilton,  and  bis  right  and  power  over  the  said 
entailed  estate,  under  the  foresaid  disposition  and  conveyances 
in  bis  favour.  Qainto,  The  said  lease  and  pretended  lease,  in 
favour  of  the  said  Thomas  Hamilton,  and  the  defender,  his  son, 
and  the  relative  stipulations  and  agreements  bv  which  a  large 
surplus  rent  was  attempted  to  be  secured  to  the  said  Thomas 
Hamilton  and  bis  heirs,  during  the  life  of  the  said  Thomas 
Hamilton  and  bis  said  son,  was  a  gross  fraud  against  tbe  late 
Lord  Elibank,  and  tbe  heirs-substitute  of  entail,  and  is,  as  such, 
reducible  at  common  law,  as  a  collusive,  fraudulent  and  illegal 
scheme,  by  which  unduly  to  extend  the  possession  and  enjoy- 
ment of  the  said  James  Hamilton,  or  persons  deriving  right 
from  him  over  the  rents  and  profits  of  the  said  entailed  estate, 
beyond  tbe  life  of  the  author  of  the  said  James  Hamilton,  tbe 
father  of  the  last  Lord  Elibank ;  and  that,  whether  the  said 
Thomas  Hamilton  sbiUl  be  held  merely  as  a  trustee,  and  inter- 
posed person  for  the  said  James  Hamilton,  or  shall  be  con- 
sidered as  holding  the  said  tack  or  pretended  tack  for  bis  own 
behoof,  and  with  or  without  consideration.  Sexto,  The  said 
Thomas  Hamilton  was  a  party  to  the  said  collusive,  fraudulent 
and  illegal  scheme,  and  therefore  not  entitled  to  take  any  bene- 
fit or  advantage  from  it :  And  further,  and  independently  of  any 
plea  which  he  could  raise  upon  bis  bonajidett  if  be  bad  any  bona 
Jidet  in  the  transaction,  tbe  said  James  Hamilton  had  no  right, 
title  or  power,  either  gratuitously,  or  for  consideration,  to  grant 
a  lease  of  tbe  said  farm  of  Stantalane,  or  of  any  part  of  the  said 
entailed  estate,  at  a  rent  below  the  true  value  of  tbe  said  farm, 
to  tbe  prejudice  of  the  heirs-substitute  of  entail,  and  so  as  to 
create  a  surplus  rent,  in  order  to  its  being  possessed  and  en- 
joyed by  the  said  James  Hamilton  himself,  directly,  or  through 
a  trustee,  or  by  any  other  person  deriving  right  from  him,  either 
gratuitously  or  onerously." 

In  bar  of  this  supplementary  action  it  was  main* 
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tainedy  that  it  could  not  be  proceeded  with  nntil  the 
original  action  was  abandoned,  and  the  expenses  in- 
curred therein  defrayed  by  the  pursuer. 

The  Lord  Ordinary  (Moncreiff)  pronounced,  16th 
January  1833,  the  following  interlocutor: 

*'  The  Lord  Ordinary  having  considered  the  preliminary  de- 
fences stated,  In  respect  that  this  action  is  in  its  nature  supple- 
mentary to  the  previous  action  in  dependence  between  the  parties ; 
Finds  that  the  pursuer  is  not  bound  to  abandon  that  previous 
action,  before  being  allowed  to  insist  in  the  grounds  and  conclu- 
sions of  this  summons,  to  the  effect  of  having  it  conjoined  with 
.the  previous  summons,  or  proceeded  in  connection  therewith : 
Finds  that  the  pursuer,  by  raising  and  insisting  in  this  supple- 
mentary action,  does  not  necessarily  subject  himself  under  any 
of  the  Acts  of  Sederunt,  in  the  payment  of  all  the  expenses  in- 
curred under  the  previous  summons:  Repels  the  preliminary 
defences  to  the  extent  of  these  findings ;  but  finds  that,  in  so  far 
as  it  can  be  reasonably  shown  that  expense  has  been  incurred 
binder  the  original  action,  groundlessly  and  unnecessarily,  in  con- 
sequence of  any  new  state  of  the  case  caused  by  the  supple- 
mentary action,  the  defender  is  entitled  to  reimbursement  of  that 
expense,  whatever  may  be  the  issue  of  the  cause  on  the  merits ; 
.and  in  respect  it  is  impossible,  in  the  present  shape  of  the  pro- 
cesses, to  determine  whether  any  such  expense  may  have  been 
4)ecasioned,  or  to  what  extent  it  may  have  been  created,  reserves 
this  daim  for  expenses  till  a  complete  record  shall  have  been 
made  up.  to  be  then  disposed  of  according  to  the  finding  above 
expressed ;  and  in  respect  that  the  production  has  been  satisfied 
in  the  former  action,  supersedes  the  disposal  of  the  defences  on 
the  merits  in  this  action,  or  any  order  thereon,  until  both  pro- 
cesses shall  be  enrolled  together,  and  appoints  them  to  be  en- 
rolled accordingly,  and  in  the  meantime  reserves  all  questions  as 
to  the  expense  of  the  present  discussion. 

"  A^oie.— The  Lord  Ordinary  cannot  help  thinking  that  the 
whole  substance  of  what  is  called  the  new  ground  of  reduction, 
was  involved  in  the  former  summons.  It  is  made  a  little  more 
precise.  But  if  the  pursuer  chose  to  do  so,  the  Lord  Ordinary 
<ainnot  see  that  that  at  all  called  for  the  operose  preliminary  dis- 
cussion which  has  been  founded  on  it.  It  may  be  that  the  old 
record  may  require  serious  alteration,  but  of  that  he  cannot  judge 
at  present  He  has  no  idea  that  the  judgment  above  given  at 
all  interferes  either  with  the  rules  of  the  Acts  of  Sederunt,  or 
with  any  of  the  adjudged  cases,  all  which  he  has  carefully  con- 
sidered." 

The  cause  was  then  prepared  upon  condescendence 
and  answers,  and  the  following  interlocutor  pro- 
nounced by  the  Lord  Ordinary  (Jeffrey) : 

*'  14M  November  1834.— The  Lord  Ordinary  having  resumed 
consideration  of  the  debate,  with  the  closed  record  and  whole 
process,  Ijc,  In  respect  of  the  trust-deed  and  extract  sasine  now 
produced,  repels  the  objection  (hitherto  reserved)  to  the  title 
of  Mr  Renton  to  insist  in  those  conjoined  actions.  Stf,  Finds 
that  it  is  not  incompetent  to  libel  alternatively  upon  two  or 
more  grouads,  or  reasons  of  reduction,  where  such  a  form  of 
pleading  does  not  infer  malajidei  in  the  party  who  adopts  it ; 
and  that  the  pursuer  was  accordingly  entitled  to  libel,  and  might 
bave  obtained  alternative  issues  upon  the  several  munds  upon 
which  be  has  here  challenged  the  lease  in  question,  viz.,  lil.  That 
it  was  granted  to  Thomas  Hamilton  in  trust  for,  or  for  the 
benefit  and  behoof  of  James  Hamilton  himself,  the  granter 
thereof;  or,  2d,  That  it  was  gnntedinfraudem  of  the  heirs 
of  entail,  and,  to  a  certain  extent,  gratuitously  to  Thomas  Ha- 
mOton,  a  conjunct  person,  for  his  own  benefit  and  emolument ; 
or,  finaiijf,  that  it  was  granted  in  contravention  of  the  provisions 
of  the  entail,  and  was,  consequently,  such  as  James  Hamilton 
had  no  power  to  grant,  whether  to  a  trustee,  a  brother,  or  a 
stranger,  if  these  several  grounds  of  reduction  had  been,  each 
of  them,  relevant  to  infer  the  conclusions.  I3ut,  3d,  Finds 
that,  in  the  admitted  circumstances  of  the  case,  it  is  not  relevant 
either  to  reduce  the  lease  current  at  the  death  of  Lord  Elibank 
in  1820,  or  to  entitle  the  pursuer  to  the  subrents  paid  or  pay- 
able after  that  time,  that  the  said  lease  was  granted  by  James 
Hamilton  to  his  brother,  at  a  rent  lower  than  might  have  been 


obtained,  or  would  have  been  accepted  from  a  stranger,  itk. 
Finds  that  it  was  not  tUtra  vires  of  the  said  James  Hamilton  to 
grant  the  said  lease,  as  assignee  to  Lord  Elibank's  interest  under 
the  entail,  and  that  the  rent  being  lower  than  might  have  been 
obtained,  did  not  infer  a  contravention  of  its  provisions.  With 
these  findings,  and  quoad  ultra,  appoints  the  case  to  be  enrolled 
in  the  roll  of  jury  cases,  in  order  to  have  issues  prepared;  and 
reserves  the  claim  of  the  defenders  for  the  expenses  of  the  record 
in  the  original  action,  and  other  interim  expenses,  till  this  inter- 
locutor shall  be  final. 

"  Note, — The  Lord  Ordinary  considers  the  relevancy  of  the 
allegation,  that  Thomas  'Hamilton  held  this  lease  in  trust,  or  as 
an  interposed  person,  for  behoof  of  James,  and  also  that  the 
farm  of  Stantalane  must  be  considered,  in  this  question,  as  af- 
fected by  the  entail  of  Ballancrieff,  as  ret  judicata  by  the  judg« 
roent  of  the  First  Division  of  18th  November  1827  (0,  Shaw, 
69),  and  therefore  he  has  said  nothing  upon  those  points  in  the 
present  interlocutor.  Some  of  its  findings,  however,  may  re- 
quire explanation: — 1.  As  to  the  competency  of  libelling  alter- 
native, and  consequently  inconsistent,  grounds  of  action,  it  seems 
scarcely  necessary  to  add  any  thing,  since,  except  where  the 
truth  of  the  case  is  necessarily  within  the  pursuer's  own  know- 
ledge, it  appears  impossible  to  doubt  that  this  is  competent, 
and  nothing  is  more  obvious  than  that,  in  the  present  case,  the 
truth  can  be  known  with  certainty  to  the  defenders  alone.  The 
only  material  points,  however,  are  the  findings  as  to  the  irrele- 
vancy of  the  two  averments, — Iff,  That  the  lease  was  ultra  vires 
of  the  granter,  as  being  let  below  the  just  avail ;  and,  2d,  That 
it  was  so  let  out  of  partial  favour  to  a  near  relation  or  conjunct 
person.  2.  The  first  raises  the  question  simply,  whether  a  lease 
let  below  the  true  value  is  necessarily  a  contravention  of  the 
entail,  whether  let  for  an  illusory,  or  merely  for  a  low  and  in- 
sufficient rent,  and  whether  to  a  trustee,  relation  or  creditor,  or 
to  a  mere  stranger  or  ordinary  tenant  ?  Now,  the  Lord  Ordinary 
does  not  think  it  necessary  to  express  any  opinion  as  to  the  case 
of  an  illusory,  or  grossly  inadequate  rent,  because  the  present, 
certainly,  is  not  such  a  case.  But  he  is  humbly  of  opinion  (and 
that  is  the  ground  of  his  fourth  finding),  that  a  lease  let  to  a 
stranger,  and  without  any  benefit,  direct  or  indirect,  to  the  grant* 
er  for  a  substantial  and  considerable  rent,  though  short  of  the 
true  value,  is  not  beyond  the  powers  of  an  heir  possessing  under 
such  an  entail  as  that  of  Ballancrieff.  For  the  same  reason, 
he  thinks  it  needless  to  ascertain  minutely  the  true  purport  and 
effect  of  the  different  provisions  in  this  entail,  or  to  determine 
to  what  precise  extent  the  general  prohibition  against  alienation, 
and  the  special  provisions  as  to  leases,  may  effect  and  control 
each  other.  He  is  not  of  opinion,  however,  that  grauums  ore 
permitted  under  this  entail ;  and  be  thinks  that  the  special  pro- 
visions which  it  contains  about  leasing,  make  it  at  least  more 
difficult  to  maintain,  that  any  letting  below  the  true  value  would 
be  an  alienation,  than  if  there  had  been  no  such  special  provisions. 
But,  independent  of  all  specialties,  he  thinks,  generally,  that  an 
heir  of  entail  may  grant  a  beneficial  lease,  knowing  and  intending 
it  to  be  beneficial,  to  a  stranger,  without  contravening  the  clauses 
de  non  alienando,  and  in  his  opinion,  this  was,  at  the  death  of 
Lord  Elibank,  in  1820,  no  more  than  an  ordinary  beneficial 
lease.  He  is  likewise  clearly  of  opinion,  that  it  is  to  the  trans- 
actions of  that  year,  1820,  and  to  the  state  of  things  at  Lord 
Elibank's  death,  that  he  is  bound  to  look,  in  deciding  on  the 
true  character  of  the  lease  then  current,  and  not  to  the  period 
of  its  original  concoction,  in  1813.  Till  September  1880,  the 
heira  of  entail  had  no  interest  in  the  proceeds  of  this  farm,  and 
James  Hamilton  had  an  undoubted  right  to  take  them  all  to 
himself,  without  accounting,  either  for  their  amount,  or  for  the 
manner  in  which  they  were  collected.  From  1813  till  1819 
inclusive,  there  was  a  surplus  rent  of  £SoO,  while  the  original 
rent  was  only  £450.  But  as*  that  surplus  failed  and  came  to 
an  end,  while  James  Hamiltod  was  still  entitled  to  the  whole, 
it  would  be  of  no  consequence,  although  it  were  openly  admit- 
ted, that  during  this  period  Thomas  Hamilton  was  truly  but  a  trus- 
tee or  collector  for  James,  and  had  regularly  accounted  to  him  for 
the  whole  £800.  That  state  of  things  terminated,  at  all  events, 
by  the  death  of  John  Reid,  the  original  subtenant,  in  the  early  part 
of  1820,  and  then,  while  James  Hamilton's  right  was  entire,  and 
the  interest  of  both  brothers  as  great  as  ever,  to  get  as  much  out 
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4lf  theftfoa  w  piwble,  it  wasibuiid  irapiftctieable  to  get  e «tb- 
rent  «f  moBe  tfama  £&90,  being  «  surplus  or  fosnefit  of  no  mora 
tbim  £dO.  The  Lord  Ordinary  is  therefore  of  opinion,  that 
the  whole  original  tranMction,  as  to  a  gross  rent  of  j68(X),  was 
entirely  swept  away  within  that  period,  as  to  the  arrangements 
of  which  the  heirs  of  entail  have  no  right  to  inquire,  and  that 
the  case  is  now  to  be  viewed  as  if  there  had  been  from  the  be* 
ginning  a  priBcipal  rent  of  ^450,  with  a  subset  of  jC5dO,  or  a 
profit  of  j680  only.  If  John  Reid  had  survived  and  been  solvent, 
the  case  might  have  been  diiTerent,  but  as  the  faets  are,  it  seems 
juselesd  CO  say,  and  would  be  to  no  purpose  even  to  prove,  that 
he  was  the  only  real  tenant  from  the  beginning,  and  that  a  rent 
of  ^800  was  truly  due  to  the  proprietor  for  the  whole  term  of 
the  lease.  If  he  had  been  such  tenant,  and  liable  in  such  a  rent 
to  the  true  owners,  and  not  to  a  nominal  principal  tenant,  he 
would  not  the  less  have  died  before  the  interest  of  the  present 

Cursuer  (or  his  constituent)  emerged  ;  nor  would  it  have  been 
iss  impracticable  to  have  obtained  a  higher  gross  rent  than  JC530, 
to  whomsoever  it  might  have  been  justly  payable.  The  Lord 
Ordinary  cannot  doubt,  therefore,  that  in  determining  whether 
this  is  a  lease  •outrageously  or  but  moderately  beneficial  to  the 
principal  tenant,  it  is  to  be  considered  as  a  lease  on  which  the 
profit  is  not  £3hOf  but  £80  only;  and  viewing  it  as  only  mode- 
rately beneficial,  he  has  no  hesitation  in  finding,  that  it  is  not 
liable  to  reduction  on  account  of  the  inadequacy  of  the  rent 
S.  If  this  be  a  just  coadusion,  the  only  other  question  is,  whe- 
ther it  is  reducible,  because,  being  beneficial,  it  is  given  to  the 
brother  of  the  granter,  though  not  for  the  granter*s  benefit  but 
his  own  ?  The  pursuer  maintains  that  a  brother  is  a  conjunct 
person,— and  says  farther,  that  as  the  granter  could  not  have 
taken  such  a  lease  to  himself,  or  a  trustee,  so  neither  can  he 
convey  it  gratuitously  to  another,  and  that  the  conveyance  here 
is  gratuitous,  in  so  ur  as  the  surplus  rents  are  concerned ;  and 
he  concludes  that,  as  all  exceptions  are  competent  against  a 

Gratuitous  assignee  which  would  have  been  competent  against 
is  cedent,  Tbooaas  Hamilton  can  no  more  hold  this  lease  to 
the  prejudice  of  the  pursuer,  than  James  could  have  held  it. 
The  Lord  Ordinary  cannot  agree  with  this  doctrine,  and  is  not 
^ware  that  it  has  yet  received  the  sanction  of  any  authority. 
He  does  not  understand  in  what  sense,  or  to  what  effect,  the 
words,  conjunct  person  are  here  used.  In  the  law  of  bank- 
ruptcy, they  denote  persons  who,  from  relationship,  are  held 
likely  to  collude  with  the  bankrupt,  to  the  prejudice  of  his  credi- 
tors, and  in  whose  favour  alienations  are  therefore  presumed 
to  be  fraudulent.  But  beyond  this  department  of  the  law,  be 
is  not  aware  that  any  such  presumptions  nave  ever  been  establish- 
ed ;  and  be  certainly  sees  no  reason  for  putting  heirs  of  entail 
under  restrictions  applicable  only  to  insolvents,  or  interdicting 
them  from  entering  into  common  contracts  with  their  relations* 
There  seems  a  still  greater  fallacy  in  the  supposed  analogy  to 
the  case  of  gratuitous  assignations.  There  was  no  assignation 
here  of  any  right  which  could  have  been  challenged  in  the  person 
of  the  cedent  If  James  Hamilton  bad  first  taken  the  lease  to 
himself,  and  then  assigned  it  to  his  brother,  there  might  have 
been  such  a  case.  But  James  Hamilton  never  took  any  lease. 
The  only  right  he  had  was  that  of  landlord,  and  that  right  was 
liable  to  no  challenge  in  his  person,  and  was  never  assigned  by 
him.  Neither  can  the  lease  be  held,  in  any  legal  sense,  to  have 
heen  gratuitous;  for,  from  the  moment  it  was  granted,' and  op 
to  tiae  present  hour,  the  tenant  was  onerously  bound  for  £450 
jof  rent  being  nearly  double  the  former  rent  end  only  £80  less 
than  could  be  got  for  it  when  the  pursuer's  interest  emerged ; 
it  might  have  been  rather  more  profitable  to  the  brother  than 
leases  ordinarily  are;  but  that  is  all.  As  to  the  popular  argu- 
ment, that  a  lease  or  other  conveyance  to  a  man's  near  relations 
is  a -kin  to  a  conveyance  to  himself,  and  should  be  challengeable 
on  the  same  grounds,  the  Lord  Ordinary  cannot  possibly  admit 
this  as  a  ground  for  legal  decision.  Even  in  the  case  of  those 
relations  for  whom  a  man  is  legally  bound  to  provide,  he  con- 
ceives that  it  could  not  be  admitted ;  yet  it  might  be  admitted 

there,  upon  grounds  which  could  have  no  application  in  the  case 
of  a  brother.     If  a  man  gave  one  of  his  sons  a  beneficial  lease 

on  his  entailed  estate,  and  took  in  return  a  discharge  of  his 
legUim,  this  might  be  held  to  be  equivalent  to  the  son's  paying 
the  amount  of  Bis  l€gUm  ua  grauum,  and  there  would  be  room 


for  the  same  eonclusioo,  if  he  ^ve  -such  a  lease  to  a  creditor 
in  return  for  a  discharge  of  his  debt.  But  a  brother  has  no  legal 
claim  in  that  character,  and  no  debt  or  obligation  is  got  rid  of 
by  conferring  such  a  benefit  on  him.  He  is  exactly  Kke  any 
other  person  whom  a  landlord  may  naturally  wish  to  favour ; 
and  whenever  a  beneficial  lease  k  granted,  diegramert  if  he 
knows  it  to  be  such,  must  have  an  intention  to  favour.  But 
the  causes  of  favour  must  be  infinite,  and  many  of  them  stronger 
than  brotherly  affection.  An  old  school-fellow,— a  political 
partizan, — a  boon  companion, — a  skilful  flatterer, — are  in  fact 
more  generally  favourites  than  brothers ;  and  no  law  can  con- 
sistently intei^ict  the  latter  from  advantages  which  may  be  legally 
conferred  on  the  former.  If  an  heir  of  entail,  therefore^  has 
power  to  grant  moderately  beneficial  leases  to  any  one,  the  Lord 
Ordinary  thinks  he  may  safely  grant  them  to  a  brother.** 

The  defender  reclaimed : 

Lord  Medwyru^-l  cannot  help  thinking  that  it  would  reltew 
the  case  very  much  to  have  these  points  dedded,  provided  the 
Court  agree  with  the  Lord  Ordinaiy. 

Lord  Glentee* — I  do  not  dispute  the  propriety  of  deciding  the 
question  of  relevancy  before  proceeding  to  trial.  But  I  had 
wished  that  issues  had  been  prepared  andeonsidcred.  I  wwold 
rather  be  for  remitting  to  the  Lord  Ordinary  for  that  purpose. 

Lord  JutHee-Clerk.^-l  do  not  object  to  the  propriety  of  de- 
ciding questions  of  relevancy  before  going  to  trial.  But  1  am 
not  satisfied  that  this  ease  is  in  that  state  for  enabling  vs  to  de- 
termii^  the  matters  decided  by  the  Lord  Ordinary.  I  think 
the  proper  course  would  have  been  to  have  had  issaes  prepsied 
in  reference  to  the  conjoined  processes*  Had  they  been  olject- 
ed  to,  they  would  fall  to  be  determined  by  the  Lord  Ordtasry 
in  reference  to  the  conjoined  actions.  But  here  are  a  number  «ic 
abstract  findings.  The  question  of  trust  merely,  is  not  the  only 
one  raised  in  the  conjoined  actions.  I  therefore  think  the  pro* 
per  course  to  follow,  is  to  allow  issaes  to  be  prepared,  and  if 
they  are  not  acquiesced  in,  they  will  come  to  be  decided  by  your 
Lordships. 

The  Cuart  pronoaoced  the  following  interlocator : 

"Adhere  to  the  first  a&d  second  findings  of  the  interloootor  of  the 
Lord  Ordinary :  Becal,  hoc  $tatu,  the  third  and  fourth  findinge 
of  the  interlocutor,  and  the  oonaequent  remit  to  the  roll  of 
jury  causes,  and  remit  the  case  to  the  Lord  Ordinary,  to  take  the 
proper  steps  for  preparing  an  issue  or  issues  applicable  to  the 
conjoined  actions  of  reduction  and  declarator,  and  to  the  allege- 
tions  of  fact  hinc  inde,  as  set  forth  in  the  record,  and  to  proo^ 
further  thereanent  as  to  his  Lordship  shall  seem  just,  reserving 
all  questions  of  expenses.** 

Lord  Ordinary,  Jeffrey. — Ad.  Dean  of  Faculty  (Hope)  and 
Penney — AU,  Cuninghame  and  Tait. — Robert  Bioy,  W.S.,aod 
James  Haflulton,  W.S.,  4g««<ff* —Mr  TbooeoB.  CUHt — 
tJK.if^.] 


20/A  December  1834. 
First  DiyiBioir.«-(G.  D.} 

No.  102«-^OHN  Wilson,  (Factwfar  J.  J.  M'EwAvy, 

Petitioner^ 

Factor  Loco  Tutoris— >CirviMiutosiccf  m  which  empammtd  io  teU 
htriuMe  ettaU  ^  a  pupil  on  sttmsMfy  appiicaliou. 

John  Wilson,  faetor  loco  ttdorii  to  Josn  Jane  M'- 
Ewan,  an  infant,  applied  by  petition  for  authority  to 
dispose  of  the  lands  of  Spittal  Bailat,  in  the  following 
circumstances.  In  March  1829,  the  papil's  father, 
John  M'fiwan,  acquired  these  lands  from  Mr  Camp- 
bell at  the  price  of  £1360  Sterling,  with  entry  as  at 
Martinmas  1828.  M'Ewan  entered  into  possession, 
in  which  he  continued  till  his  death  in  December 
1831,  but  without  obtaining  any  title  to  the  lands,  or 
paying  the  price.  After  his  death,  Campbell  brought 
an  action  before  the  Sheriff  of  Stirlingshire^  against 
the  petitioner  and  the  pupil,  for  implement  of  the 
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bargain,  «od  paraont  of  (die  pripe»  with  iatorest  from 
Martiomas  I82O9  ip  which  decree  warn  proDoanced  in 
September  1833.  Tiie  whole  amoont  of  the  papira 
penooai  estate  did  not  exceed  £700,  a  sum  greatly 
below  the  amount  contained  in  the  Sheriff's  decree. 
Even  if  the  difference  could  have  been  borrowed  on 
the  secarity  of  the  lands,  the  interest  of  a  loan  would 
bare  exhanated  more  than  one-tialf  of  the  rental> 
which  appeared  to  be  little  above  £50. 

Mr  Bachanan,  Finnich,  having  in  the  meantime 
offered  the  original  price  of  £1360  for  the  lands,  on 
condition  that  the  Conrt  of  Session  would  sanction 
the  transfer,  Mr  Wilson,  the  factor,  applied  to  their 
Lordships,  stating  the  al>ove  circumstances,  and  pray- 
ing for  authority  either  to  transfer  the  lands  to  Mr 
Buchanan,  or  for  leave  to  borrow  on  the  securitv  of 
the  lands  a  mm  sufficient  to  complete  the  pnrcnase 
is  favour  of  the  pupil. 

The  petition  was  intimated,  and  afterwards  remitted 
to  the  junior  Lord  Ordinary  (Moncreiff),  who  (June 
18d4)  reported  the  oireamstanees  to  the  Court.  His 
Lordship  appeared  to  hesitate  as  to  the  competency  of 
the  application.  The  Court  also  felt  difficulty,  afid 
therefore  delayed  giving  judgment.  Some  of  their 
Lordships  having  signified  that  the  petitioner  might 
attempt  a  sale  by  puolic  roup,  this*  as  was  subsequent- 
ly stated  in  a  minnte  for  the  petitioner,  was  tried,  at 
the  opset  price  of  £1360,  but  no  offerers  appeared. 
The  minute  farther  stated,  that  the  only  alternative  now 
remaining  was,  either  to  allow  the  subjects  to  be  ad- 
judged for  pavment  of  the  price  and  interest,  by  which 
meani  not  only  the  lands  would  be  evicted,,  but  almost 
the  whole  of  the  pupil's  remaining  patrimony  would  be 
exhausted ;  or,  to  authorise  a  safe  to  Mr  Buchanan, 
and  thos  save  a  small  sum  for  the  benefit  of  the  pupil. 

The  following  interlocutor  was  pronounced,  11th 
(tigned  20th)  December  1834: 

"  The  Lords  having  resumed  consideration  of  this  petition, 
vilh  the  minute  and  prodactions  therein  referred  to,  and  having 
heard  the  coafisel  for  the  petitioner,  graat  authority  to  the  said 
John  Wilson  to  dispione  the  said  lands  of  Spittal  BalUt,  with 
the  ptns  and  pertinents  thereof,  to  Mr  John  Buchanan,  residing 
at  Kinnicfa,  at  the  price  of  iC  1 360,  in  terms  of  his  offer  to  the 
uid  John  Wilsoii,  o^date  I  at  October  183d,  and  authorise  the 
Mid  John  Wilson,  as  factor  leco  tuiorit  foresaid,  to  assign  to 
Uie  said  John  Buchanan  the  unexecuted  procuratory  of  resign^. 
tioD  and  precept  of  seisin,  contained  in  the  disposition .  of  the 
laid  lands  to  the  pupil,  and  the  said  factor  loco  tuioris,  executed 
by  Alexander  Curopbell  of  Bedlay,  the  only  seller  of  the  lands, 
to  the  late  John  M^Bwan,  the  pupil's  father ;  and  farther,  .ao- 
thoiiie  the  said  John  Wilson  to  grant  any 'other  deed  necessary 
for  resting  thf  said  lands  of  Spittal  BalUt  in  the  person  of  the 
said  John  Buebanan,  an4  decern." 

Act,  BachanfiD;  Robert  Hamilton,  W.3.f  Jg^ — Mr  Rol- 

20M  December  1834. 
First  Division. — (G.  D.) 
No.  103* — Mrs  Helen  Hagart  and  Others,  SuS' 
penders^  v*  John  Robertson,  Respondent. 

Heritable  Bond— Sale,  Powrer  of^CireumUaneet  in  which  hUl 
oj  t^upendon^  presented  wilhotU  cautiout  of  a  threatened  tale 
binder  on  heriltiie  bond,  refused,  under  a  declaration  that  the 
^  aAottU  isoT  proceed/or  a  certain  period. 

On  iSlh  April  1831,  Mrs  Gathrie  granted  an  heri- 
Uble  bond  to  th«  respondent  for  £500,  bearing, 


"  that  notwithstanding  the  foresaid  principal  sum  is  made  pay. 
able  at  Whitsunday  next  ( 1831),  yet  if  the  said  interest  shall  be 
paid  regularly  and  terroly  as  it  falls  due,  or  within  ten  days  there^ 
after,  it  shall  not  be  competent  for  the  said  John  Robertson,  or 
his  foresaids,  to  demand  payment  of  the  foresaid  principal  sun 
until  Whitsunday  1836." 

In  March  1832,  Mrs  Gathrie  sold  and  conveyed 
the  lands  to  Mrs  Hagart,  who  was  infeft  thereon.  I« 
May  1834,  schedules  of  intimation  were  served  on 
Mrs  Gathrie  and  Mrs  Hagart  by  the  respondent,  in- 
timating that  as  no  part  of  the  interest  had  been  paid 
since  Whitsunday  1832,  payment  of  the  principal  sam, 
and  interest  due  thereon,  must  be  made  within  three 
months,  otherwise  the  subjects  would  be  held  to  be 
'*  no  longer  redeemable,  but  the  full  right  and  property 
thereof  shall  be  vested  in  the  person  of  the  said  John 
Robertson  and  his  foresaids,  for  the  purposes  after 
mentioned,"  and  it  should  be  lawful  to  him  to  sell  the 
same  on  due  advertisement,  he  always  accounting  for 
the  price  received,  under  deduction  of  his  debt  and 
expenses.  On  30th  September  1834,  the  subjects 
were  advertised  for  sale  by  the  respondent,  when  the 
present  bill  of  suspension  was  presented,  withont  cau- 
tion, by  Mrs  Guthrie  and  Mrs  Hagart,  on  the  grounds 
— I.  That  the  threatened  sale  was  illegal  previous  to 
1836,  without  a  declarator  to  establish  that  there  was 
an  arrear  of  interest. — II.  That  the  intimation  that 
the  subjects  should  be  no  longer  redeemable,  but  should 
be  vested  in  the  respondent,  was  irregular  and  illegal. 
— III.  That  the  advertisement  did  not  fully  and  fairly 
describe  the  lands. — IV.  That  in  the  schedule  of  pro- 
test served  on  Mrs  Hagart,  who  was  now  the  pro- 
prietrix  of  the  lands,  her  name  was  throughout  er- 
roneously written  Ann  in  place  of  Helen,  and  neither 
of  the  schedules  were  subscribed  by  witnesses.  An^ 
sxjoered — I.  No  declarator  is  necessary. — II.  The  in- 
timation is  merely  that  the  enhjects  shall  be  irredeem- 
able, to  the  effect  of  selling  and  accounting  for  the 
proceeds. — III.  The  lands  are  properly  described  in 
the  advertisement. — IV.  The  schedule  served  on  Mrs 
Guthrie,  the  granter  of  the  bond,  is  correct^  and  it  was 
not  necessary  to  serve  a  schedule  on  Mrs  Hagart  the 
purchaser.  Besides,  the  clerical  error  in  writing  Ann 
for  Helen,  is  not  material.  The  schedules  of  intima^ 
tloii  do  not  require  to  be  subscribed  by  the  witnesses* 

The  Lord  Ordinary,  on  31st  November  1884i 

**  In  respect  that  the  bill  is  offered  without  caution,  refuses  the 
ssme :  Finds  the  compUiner  liable  in  expenses,"  &c. 

The  suspenders  reclaimed,  and  the  Conrt 

**  Remit  to  the  Lord  Ordinary  to  refuse  the  bill,  on  condition 
thst  the  sale  of  the  lands  shall  not  be  proceeded  in  till  the  8tb 
day  of  April  next ;  and  to  the  above  effect  recal  the  interlocutor 
reclaimed'  against,  and,  quoad  ultra,  refuse  the  desire  of  the  re- 
clsiming  note.'* 

Lord  Ordinary,  Cockburn. — Act.  Cuninghame;  Greig  and 
Morton,  W.S.,  Agents, — Alt,  Dean  of  Facuuty  (Hope)  and  J. 
Anderson ;  James  Brodie,  Agent. — Mr  Bell,  Cffrit..— [^G.JD.] 


2Qth  December  1834. 

FiasT  Division. — (6.D.) 

No.  104. — George  Ireland,  Petitioner. 

Seqae8tmtion-.-Compositioo. 

The  petitioner,  with  concurrence  of  the  trnatee  on 
his  sequestrated  estate^  applied  for  approval  of  a  com- 
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position  of  6d.  per  poand  wliich  he  had  offered  at  a 
meeting  held  on  20th  November  1834,  and  which  was 
said  to  hare  been  subsequently  accepted  by  all  the 
creditors.  As  the  traiitee  reported  that  the  consent 
of  all  the  creditors  had  been  obtained,  the  petitioner 
considered  that  no  subsequent  meeting  to  that  above 
mentioned  was  necessary,  and  therefore  prayed  for 
approval  simpliciter, 

'  Lord  President, — The  petitioner  may  take  his  discbarge. 
He  will  have  himself  to  blame  if  it  be  questioned  afterwards. 

The  Court  granted  the  prayer  of  the  petition. 

jici.  Pyper;  Alexander  Boyd,  W.S.,  Jgent. — [G.D.] 

20ih  December  1834. 

FiBST  Division. — (G.  D.) 

No.  105.— Watt,  Pursuer,  v.  His  Creditors. 

Cesiio  Bonoram— Circttm<tonce«  in  which  purtuer  found  en^ 
tilted  to  the  cessio,  on  astigning  2t,  a- week  out  of  hit  waget/or 
the  support  of  his  natural  children. 

The  pursuer,  a  married  man  with  a  family,  owed  no 
debts  except  to  the  opposing  creditor,  for  the  aliment  of 
two  natural  children  brought  forth  by  her  to  him,  and 
for  which  aliment  she  had  incarcerated  him  on  a  decree 
obtained  in  the  Sheriff  Court,  after  a  litigation  with 
the  pursuer,  who  had  defended  himself  on  the  poors' 
roll.  The  pursuer's  wages,  it  was  said,  were  8s. 
a-week,  for  working  as  a  servant  to  his  father,  a  small 
farmer,  and  this,  he  alleged,  was  barely  enough  for 
the  maintenance  of  his  wife  and  family*  The  Court 
found  the  pursuer  entitled  to  the  benefit  of  the  cessio^ 
on  assigning  2s.  a-week  to  the  opposing  creditor,  the 
mother  of  his  natural  children,  for  their  aliment. 

Jet.  A.  M'Neill ;  AU.  Fordyce.— [G.i?.] 


2(Hh  December  1834. 
First  Division. — (G.D.) 

No.  106^— Jambs  Hopkirk,  Advocator^  v.  Kelly 
AND  Robertson,  Respondents, 

Special  case  as  to  taking  possession  of,  and  executing 
repairs  on  subjects  during  the  currency  of  a  lease 
which  expired  pending  the  action,  which  thus  re- 
solved into  a  question  of  expenses.  The  Lord  Or- 
dinary remitted  simpliciter  to  the  Sheriff,  and  found 
the  advocator  liable  in  expenses,  but  the  Court  altered, 
and  found  neither  party  entitled  to  expenses. 

Lord  Ordinary t  FuUerton. — Act.  A.  McNeill ;  Hopkirk  and 
Imlacb,  W.S..  Agents. — Att.  Neaves;  George  Gordon,  S.S.C., 
^^enl.— Mr  Bell,  Clerk.^lG.D.] 


20th  December  1834. 
First  Divisiok. — (G.  D.) 

No.  107. — William  Dutch,  Suspender,  v,  Alex- 
ander Webster,  Charger. 

Process— Suspension — Act  of  Sederunt,  lltb  July  1828,  sec. 
15 — A  second  bill  of  suspension  held  competent  where  a  first 
bill  had  been  presented  without  caution,  and  passed  only  on 
caution. 

The  suspender  presented  a  bill  of  suspension,  with" 
btti  caution,  of  a  charge  to  deliver  op  certain  books  * 
.and  papers,  which,  on  24th  June  1834,  was  passed  by 


Lord  Jeffrey,  Ordinary,  on  payment  of  £6,  6s.  of 
expenses  in  obtaining  the  decreet  in  absence  on  which 
the  charge  proceeded,  and  also  upon  caution.  This 
interlocutor  entered  the  Minute- Book,  and  was  not 
reclaimed  against,  nor  were  the  letters  expede.  The 
charger  therefore  obtained  from  the  clerk  a  certificate 
of  no  caution,  and  applied  to  Lord  Medwyn,  Ordinary 
on  the  Bills,  who,  on  14th  July,  pronounced  this  in- 
terlocutor : 

"  The  Lord  Ordinary,  in  respect  that  the  complainer  has  failed 
to  find  caution  in  the  suspension  within  mentioned,  in  terms  of 
the  Act  of  Sederunt,  a  certificate  to  that  effect  having  been  pro- 
duced, and  it  also  being  stated  that  the  said  sum  of  ejqyenset  has 
not  been  paid,  finds  the  complainer  liable  in  expenses,  allows  an 
account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged, 
to  the  auditor  to  tax  and  report.** 

The  expenses  were  taxed  in  presence  of  the  sus- 
pender's agent,  decerned  for,  and  the  decreet  extract- 
ed. Thereafter,  on  1st  August  1834,  the  suspender 
presented  a  second  bill  of  suspension,  which  (as  Lord 
Jeffrey's  interlocutor  was  pronounced  fourteen  days 
before  the  rising  of  the  Court)  was  objected  to  as 
incompetent,  under  the  Act  of  Sederunt,  11th  July 
1828,  §  15,  which  provides, 

"  That  the  modes  of  review  applicable  to  interlocutors  in  the 
Bill- Chamber  shall  be  as  follows:— Itf,  Interlocutors  entered 
in  the  Minute-book  during  the  last  ten  days  of  either  vacation, 
or  of  the  Christmas  recess,  or  in  session  time,  except  during  the 
last  four  sederunt  >days  of  each  Session,  by  a  reclaiming  note  to 
the  Court :  2d,  Interlocutors  entered  in  the  Minute-book  during 
the  last  four  sederunt-days  of  each  Session,  or  during  vacation 
and  Christmas  recess,  excepting  the  last  ten  days  of  each  vaca- 
tion and  recess,  if  the  same  be  interlocutors  passing  any  bill,  by 
a  reclaiming  note  to  the  Court;  and  if  the  same  be  interlocutors 
refusing  a  bill,  by  presenting  a  second  bill  to  the  next  succeeding 
Ordinary  on  the  bills,  and  in  case  such  second  hill  shall  also  be 
refused,  by  a  reclaiming  note  to  the  Court,  within  fourteen  days 
from  the  date  of  the  interlocutor  reclaimed  against :  Provided 
alwajrs,  that  all  reclaiming  notes  in  such  cases  shall  be  intimated 
to  the  opposite  party,  and  in  time  of  Session,  be  duly  marked 
and  boxed  within  the  said  fourteen  days.** 

Lord  Mackenzie,  Ordinary  on  the  Bills,  on  21st 
August  1834, 

**  having  considered  this  bill,  with  the  answers  thereto,  and 
productions,  passes  the  bill  upon  payment  ol  ^6, 6a.  of  ezpenses, 
but  without  caution.** 

The  charger  reclaimed,  and  repeated  his  objection 
to  the  competency.  Anstoered —  The  provision  in  the 
Act  of  Sederunt  as  to  reclaiming  against  interi^u- 
tors  "  passing  any  bill,"  applies  only  to  respondents. 
In  the  case  of  a  bill  being  refused,  the  suspender  is 
entitled  to  present  a  second  bill.  Here  the  passing, 
on  caution,  of  the  bill  offered  without  caution,  was 
equivalent  to  refusing  the  bill.  Diligence  proceeds 
on  the  certificate  of  refusal,  in  respect  of  no  caution, 
just  as  on  an  interlocutor  refusing  the  bill. 

At  advising  on  Idth  November, 

Lord  Mackenade  said,  I  am  not  quite  inclined  to  take  the  law 
as  stated  on  either  side.  I  do  not  think  that  a  bill  offered  with- 
out  caution,  and  passed  on  caution,  is  in  all  respects  the  same  as 
if  it  were  refused.  The  regular  practice  formerly  was,  when  a 
bill  was  passed  on  caution,  and  caution  was  not  found,  that  an 
interlocutor  was  pronounced  refusing  the  bill.  If  this  is  not 
done  now,  it  must  be  only  in  consequence  of  the  express  words 
of  the  Act  of  Sederunt,  declaring  that  where  a  bill  is  passed  on 
caution,  and  caution  is  not  found,  the  bill  shall  be  held  as  re- 
fused.    We  are  therefore  here  in  the  same  situation  as  if  there 
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had  been  an  ezpreM  interlocutor  refusing  tbe  bill  for  want  of 
caution ;  and  if  so,  is  tbere  to  be  no  remedy  because  tbe  suspen- 
der did  not  reclaim  witbin  tbe  time  tbat  he  was  considering  about 
caution  ? 

Tbe  other  Judges  seemed  at  first  rather  inclined  to 
think  that  the  bill  was  incompetent,  in  conseqaence 
of  the  express  terms  of  the  Act  of  Sederunt,  provid- 
ing that  the  remedy  against  interlocutors,  either  pass- 
ing or  refusing  a  bill,  should  be  by  reclaiming  note ; 
bat  the  case  having  been  superseded  till  to-day,  the 
Court  adhered J^ 

Lord  Ordinary^  Mackenzie.  —  Act,  Rutherfnrd ;  Robert 
Smith,  S.S.C.,  ^^ra/. — Alt.  Cuninghame&  Milne;  Greigand 
Morton,  W.S.,  Agenti.-'MT  Bell,  Cfer*.— [G./>.J 


ISth  January  1835. 
FiEST  Division. — (G.  D.) 

No.  108. — Campbell's  Trustees,  Complainers^  v. 
William  Paul  (Boyd's  Trustee),  Respondent. 

Sequestration — Bankrupt — Heritable  Creditor— Poinding  of 
the  Ground—- ^n  heritable  creditor  having,  after  tequettrtUion 
of  the  dehtor't  estaief  under  the  Bankrupt  Statute,  but  before 
the  trustee  was  confirmed,  executed  a  summons  of  poinding  of 
the  ground,  and  obtained  a  warrant  nfsequestration  of  the  crop  and 
stocking  on  the  lands — Held  eniiiled  fin  consequence  of  his  real 
right  and  poinding,  bui  not  in  consequence  of  the  sequeUrationJ 
to  preferable  payment,  out  of  the  proceeds  tfthe  crop  and  Mock' 
<'>^»  ^'^  shortcoming  between  the  sum  in  the  bowl  and  the  price 
obtained  for  the  lands. 

On  21st  March  1821,  Mr  Boyd,  of  Mertonhall,  grant- 
ed a  bond  and  disposition  in  secarity  over  his  lands 
of  Chippermore,  in  favour  of  Miss  Campbell,  for 
£2300.  The  sasine  on  this  bond  was  recorded  1.3th 
May  1822.  Mr  Boyd  having  failed  in  the  regular 
payment  of  the  interest,  Miss  Campbell,  on  the  24lh 
December  1825,  formally  intimated  to  him  that  she 
required  payment  of  the  sums  due  by  her  bond  at  the 
term  of  Whitsunday  1826.  Mr  Boyd's  inability  to 
comply  with  the  demand  led  Miss  Campbell  to  resort 
to  personal  diligence ;  and  she  accordingly  executed  a 
poinding  of  his  furniture,  and  whole  crop  and  stock- 
ing on  his  lands,  on  8th  June  1826,  and  had  adver* 
tised  his  effects  for  sale,  when  sequestration  was  is- 
sued of  Mr  Boyd's  estates,  under  the  Bankrupt  Act, 
on  9th  August  1826.  On  29th  August  1826,  Miss 
Campbell  executed  a  summons  of  poinding  of  the 
ground,  with  the  view  of  attaching  the  moveable 
effects  on  the  lands,  which  last  were  considered  not 
to  be  sufficient  for  payment  of  her  heritable  debt.  In 
order,  however,  to  prevent  the  effects  from  being  car- 
ried off  the  lands  before  decree  of  poinding  the  ground 
could  be  obtained,  Miss  Campbell  presented  a  peti- 
tion to  the  Sheriff,  setting  forth,  that  in  virtue  of 
her  bond  and  sasine  she  had 

*'  a  right  of  hypothec,  or  other  preferable  right  for  payment,  and 
in  security,  pro  tanto,  of  the  sums  due  to  her  by  the  said  bond  ; 
and  as  she  is  informed  that  the  Raid  stock  and  crop  are  in  danger 
of  being  carried  off  to  her  prejudice  by  others,  she  finds  it  ne- 
cessary to  make  the  present  application  to  your  Lordship.  May 
it  therefore  please  your  Lordship  to  grant  warrant  of  sequestra- 

*  A  notice  has  since  been  put  up  in  the  Bill-Chamber,  that 
all  bills  presented  without  caution  must  either  be  passed  or  re- 
fused simpliciter. 


tton  of  the  whole  crop,  stock,  and  other  effects  upon  the  asid 
lands  of  Chippermore,  for  payment,  and  in  security,  pro  tanto,  of 
the  petitioner*s  preferable  claims,  specified  in  the  foresaid  bond 
and  sasine,  and  to  grant  warrant  to  some  proper  person  to  in«- 
ventory  and  take  charge,  till  further  order  of  Court,  and  there- 
after to  grant  warrant  of  sale,**  &c. 

The  Sheriff-substitute 

"  having  considered  this  petition,  and  seen  the  bond  and  saaind 
produced,  grants  warrant  of  sequestration,  as  prayed  for,  and 
appoints  to  inventory  and  take  charge, 

till  further  order  of  Court ;  and  further,  appoints  the  petition  and 
this  interlocutor  to  be  served  upon  the  tenant  of,  or  other  per- 
son residing  upon,  the  farm  of  Chippermore  (if  any),  and  also 
upon  the  said  Kdward  Boyd ;  and  ordains  them  to  lodge  answers 
or  objections  thereto,  if  they  any  have,  witbin  four  days  after 
service,  with  certification.** 

The  petition  having  been  duly  served,  the  crop  and 
stocking,  and  whole  moveables  on  Chippermore,  were 
inventoried  and  sequestrated  en  the  SOth  of  the  same* 
month,  and  the  inventory  lodged  with  the  clerk  of 
Court.  In  the  meantime,  on  23d  September,  Mr  Paul 
had  been  elected  trustee  on  Mr  Boyd's  sequestrated 
estate,  and  in  that  capacity  made  appearance  in  tbe 
sequestration  on  4th  October,  and  on  7th  October 
it  was  arranged  that  no  farther  proceedings  should 
take  place,  out  that  Miss  Campbell's  right  of  prefer- 
ence, and  all  objections  thereto,  should  stand  precisely 
as  at  that  date,  and  be  disposed  of  accordingly.  Mr 
Paul  was  confirmed  trustee  on  8th  October  1826,  and 
the  lands  were  afterwards  sold  with  Miss  Campbell's 
concurrence,  for  a  price  which  fell  short  of  the  snm  in 
her  bond  by  np wards  of  £750.  Miss  Campbell  died 
in  January  1831,  and  the  complainers,  as  her  trustees, 
claimed  a  preference  over  the  proceeds  of  the  stock 
and  crop  for  this  balance.  The  trustee  rejected  their 
claim,  chiefly  on  the  ground  that  Miss  Campbell's 
heritable  security  gave  her  no  right  of  lien  or  pre- 
ference over  the  moveables  situated  upon  the  property 
over  which  her  security  extended,  and  that  the  move- 
ables were  by  force  of  the  Statute  validly  transferred 
to  him,  as  from  the  date  of  the  first  deliverance  in  the 
sequestration.  The  complainers  contended,  that  Miss 
Campbell  was  entitled,  in  virtue  of  her  infeftment,  to 
commence  the  exercise  of  her  real  right  thereby  created 
over  the  moveables  on  the  lands,  not  only  after  the 
sequestration,  but  at  any  time  before  the  moveables 
had  been  sold,  and  actually  carried  off  the  ground  ; 
and  that  by  her  processes  of  poinding  and  sequestra- 
tion, she  had  completed  her  preference. 

The  complainers  presented  a  petition  and  complaint 
to  the  Court  against  the  deliverance  of  the  trustee, 
and  pleaded — I.  A  bankrupt  estate  is  not  transferred 
from  the  bankrupt  at  the  aate  of  the  first  deliverance 
on  the  petition  for  sequestration ;  it  is  not  in  itself 
either  an  adjudication  of  tbe  heritable,  or  a  transfer- 
ence of  the  moveable  property :  if  it  were  so,  it  would 
oppose  a  bar  to  the  effectual  operation  of  the  intima- 
tion of  assignations,  which  is  not  the  case, — Farquhar- 
son,  24th  May  1797;  Mor.  2905— IL  The  interlo- 
cntor  of  sequestration  merely  renders  the  estate 
litigious,  in  order  that  it  may  be  ultimately  vested, 
either  by  sentence  of  the  Court,  or  by  conveyance  from 
the  bankrupt,  in  a  trustee  elected  by  the  creditors ; 
but  even  after  the  confirmation  of  the  trustee,  the  de- 
liverance operates  as  a  transference  of  the  estate  only 
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in  so  far  as  the  personal  creditors  are  concerned,  and 
ianium  et  tale  as  it  stood  in  tlie  person  pf  the  bank- 
rupt.— III.  Snpposing  tlie  interlocntor  of  seqoestrap 
lion  were  eqai?alent  to  a  decree  of  adjadicatton  as  of 
the  date  of  the  first  deliverance,  snch  decree  of  itself 
cannot  compete  with  a  poinding  of  the  ground,  which, 
though  posterior,  proceeded  on  a  prior  heritabfo  se- 
curity, to* which  np  legal  objection  can  be  made. — IV. 
A  poinding  of  the  ground  was  competent,  and  it  af- 
fected not  only  the  Jkndus,  but*  also  the  moveables 
thereon,  as  accessories  thereof.  It  is  a  real  right  sui 
generis,  by  means  of  which  the  passive  preference 
created  over  the  moveables  by  the  sasine  in  the  lands, 
is  converted  into  an  active  or  actual  right  of  property 
in  the  moveables  themselves,  entitling  the  poinder  of 
the  ground  to  stop  the  procedure  of  any  legal  dili-  - 
gence,  unless  founded  pn  a  prior  infeftroent  to  his 
own,  BO  long  as  the  moveables  have  not  been  actuallT 
transferred  by  real  delivery,  and  carried  off  the  ground. 
—V.  Even  supposing  a  trustee  to  have  been  duly 
confirmed  in  terms  of  the  54th  Geo^  III.  cap.  137,  yet 
80  long  as  the  crop  and  stocking  remained  on  the 
ground  over  which  the  infeftment  extended,  it  was 
competent  to  the  heritable  creditor  to  apply  to  the 
Judge  Ordinary  for  sequestration,  in  order  to  attach 
or  distrain  them ;  for  aithongh  the  object  of  the  Sta- 
tute is  to  prevent  the  bankrupt  from  conferring,  and 
any  individual  from  acquiring,  a  preference  which  had 
no  previous  existence,  its  object  was  not  to  defeat  the 
exercise  or  completion  of  a  real  right  antecedently 
existing  in  the  person  of  an  heritable  creditor  in  vir« 
tue  of.his  infeftment. — VI.  Aithongh  ordinary  poind- 
ings are  regulated  by  the  Bankrupt  Statute,  poindings 
of  the  ground  are  excluded  from  its  operation* — ^VII. 
A  creditor,  who  has  executed  an  ordinary  poinding 
within  sixty  days  before  the  bankruptcy  of  his  debtor, 
is  entitled  to  the  expense  of  such  poindingi — 54  Geo. 

III.  c  137,  sec.  5. 
The  trustee  pleaded — I.  The  complainers'  heritable 

security  gave  them  no  right  of  lien  or  preference  over 
the  moveables  situated  upon  the  property  contained 
in  their  security. — II.  The  act  of  confirmation  in  fa- 
vour of  the  respondent  operated  retro  as  an  effectual 
transference  of  the  moveables  in  dispute,  as  from  the 
date  of  the  first  deliverance  upon  the,  petition  for  se- 
questration.— III.  The  respondent's  right  could  at 
least  only  have  been  excluded  by  the  complainers' 
obtaining  legal  and  actual  possession  of  the  effects 
between  the  date  of  the  first  deliverance  on  the  peti- 
tion for  sequestration  and  the  act  of  confirmation. — 

IV.  The  process  of  poinding  the  ground  was  an  in- 
competent process ;  and  the  sequestration,  applied  for 
and  obtained  on  the  footing  that  a  poinding  was  com- 
petent, was  improperly  and  wrongously  granted.-^ 

V.  Even  snpposing -that  process  competent,  the  mere 
raising  of  the  process  of  poinding  the  ground,  and 
commencement  of  the  proceedings  before  the  Sheriff, 
both  after  the  sequestration,  did  not  defeat  the  respon- 
dent's right,  or  bar  the  operation  of  the  Statute. — VI. 
The  arrangement  between  the  respondent  and  com- 
plainers  founded  on,  cannot  affect  the  claim  of  the 
respondent,  in  respect  that  arrangement  did  not  pre- 
vent the  complaincrs  from  proceeding  with  their  dili- 
gence, and  because  they  could  not  under  it  have  ob- 


tained legal  or  actual  possession  before  the  date  of 
the  respondent's  confirmation,  or  have  done  any  thing 
to  vest  themselves  indefeasibly,  to  the  exdnsion  of 
the  respondent. — VII.  The  claim  for  expensee  of  the 
poinding  being  ultra  petita^  cannot  be  entertained. 

The  Lord  Ordinary  (Jeffrey),  on  ]2th  November 
1834,  made  aviaandum  on  cases  to  the  Courts  with 
the  following 

**  yote. — The  Lord  Ordiittry  reports  this  esse,  n'dt  only  be- 
cause it  invoWes  •  general  question  of  importance  in  the  law  of 
sequestration,  but  because  the  argunaents  of  the  parties  bring 
into  apparent  conflict  the  principles  of  several  recent  decisions, 
the  true  grounds  and  import  of  which  it  is  desirable  to  have 
settled  with  as  little  delay  as  possible.  There  are  may  points 
argued  in  the  cases  wfaidi  the  Lord  Ordinary  thinks  attended 
with  no  difficulty.  He  has  no  doubt,  that  an  heritable  creditor, 
infeft  upon  a  deed  conceived  in  terras  of  that  held  by  the  com- 

glainer,  has  a  right  to  attach  the  moveables  on  the  kinds  covered 
y  the  infeftment,  by  a  poinding  of  the  ground,  or  other  com* 
petent  diligence ;  and  that  he  may  proceed,  not  only  to  com- 
plete, but  to  originate  such  process  of  attachment  subsequent  to 
the  first  deliverance  on  a  petition  for  sequestrating  the  eaute  of 
the  debtor,  provided  such  attachment  is  completed  before  the 
confirmation  of  the  trustee.  On  the  other  hand,  he  has  quite 
as  little  doubt,  that  it  is  necessary  for  the  heritable  creditor  to 
use  some  process  of  attachment  previous  to  the  confimMtion  of 
the  trustee,  in  order  to  obtain  a  preference  over  such  moveables  ; 
and  that  if  this  be  not  done,  they  will  be  vested  in  the  trustee 
for  the  whole  creditors  by  the  force  of  the  Statute.  Thus  much 
the  Lord  Ordinary  thinks  is  settled  by  the  decisions'  (to  go  no 
further  back)  in  the  cases  of  Hay  against  Maiaball,  affinncd  with 
costs  on  appeal ;  and  Bell  against  the  Bank  of  Scotland,  since 
prononnclMl  in  this  Court.  But  beyond  this  he  does  not  con- 
ceive that  any  thing  has  been  finally  settled,  though  principles 
and  reasons  have  been  assigned  for  these  and  other  decisions^ 
which  would  lead  to  larger,  and  be  humbly  thinks,  inconsistent 
condusionsr-Hind  it  is  with  a  view  to  determine  the  extent  and 
authority  of  these  conflicting  principles  that  this  case  is  now  re- 
ported. The  complainer  contends,  that,  under  bis  infefhnentt 
lie  has  a  real,  though  accessory  right  to  the  moveablea  on  the 
lands,  which  requires  only  to  be  asserted,  or  at  most  extricated, 
by  instituting  a  poinding  of  the  ground,  obtaining  a«  warrant  of 
sequestration,  or  some  other  inchoate  diligence;  and  that  bis 
preference  can  only  be  excluded  by  the  trustee,  or  personal  cre- 
ditor obtaining  actual  delivery  of  the  goods,  and  remonng  them 
from  the  lands  previous  to  any  step  of  such  diligence ;  and  this 
doctrine  he  supports  by  the  cases  of  Douglas,  Heron  and  Com* 
pany,  TuUis  and  Others,  of  dates  anterior  to  that  of  Hay  and 
Marshall,  and  by  certain  expressions  in  Lord  Mackenzie's  note 
in  the  subsequent  case  of  Bell  against  the  Bank  of  Scotland  ; 
and  contends,  that  the  decision  in  Hay  and  Marshall  proceeded 
on  the  plain  ground  that  the  goods  had  been  actually  sold  and  re- 
moved before  any  claim  was  made  for  the  heritable  creditor* 
The  trustee,  on  the  other  hand,  maintains  that  the  heritable 
creditor  has,  by  his  infeftment,  no  real  right  to  the  moveables  on 
the  lands,  but  merely  a  power  to  attach  them  by  the  peculiar 
process  of  a  poinding  of  the  ground ;  and  that  till  this  diligence 
IS  completed,  no  preference  over  them  can  be  held  as  establish- 
ed ;  and  at  all  events,  they  must  be  vested  in  the  trustee  under 
a  sequestration  if  his  appointment  is  previously  confirmed ;  and 
this,  he  says,  is  plainly  the  ground  on  which  the  decision  in  Hay 
and  Marshall  proceeded,  especiallv  in  the  House  of  Lords,  by 
which  the  erroneous  principles  of  some  earlier  decisiolis  were 
corrected.  While  in  Bell  and  the  Bank  of  Scotland,  although 
the  diligence  was  not  actually  completed,  it  was  plainly  in  the 
power  of  the  heritable  creditor  to  have  completed  it  before  the 
trustee  was  confirmed,  decreet  having  been  obtained  in  both 
cases  before  the  date  of  the  petition  for  sequestration,  and  the 
articles  immediately  afterwards  sold  by  agreement.  The  Lord  Or- 
dinary humbly  conceives  that  one  or  other  of  these  views  should 
now  be  distinctly  sanctioned  by  the  Court.  As  things  stand  at 
present,  the  weight  of  authority  seems  to  be  with  the  complainer» 
though,  if  it  is  once  admitted  that  an  heritable  creditor  is  not 
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entitled  t9  all  the  ptMLegH  ^  a  landlovd,  tlie  vieim  of  the  tnis^ 
tee  appctt  most  aeemJaiit  t»  principle.     The  coBfirmation 
of  the  tnistee  seems  to  the  Lord  Ordinary  to  vest  the  move* 
ables  in  him,  m  siatuH,  as  compleeeljr  as  they  would  have  been 
vested  in  any  individual  creditor  by  a  oooipleted  poinding,  fol- 
lowed up  ^sale  and  actual  delivery.     It  is  by  this  peculiar 
statutory  privilirge  of  the  trnstee  that  this  case  is  distinguished 
from  that  of  an  ovdinary  poinding  creditor,   referred  to  by 
Lord  Maefcensie  in  the  case  of  Bell  and  the  Bank  of  Scotland ; 
and  coneequently,  luiless  tbe  heritable  creditor  bad  a  complete 
preference  by  faisinfeftmerit  alone,  and  without  tbe  help  of  any 
diligence  whatever,  it  is  difflcolt  to  see  how  any  thing  but  a  pre- 
inously  completed  diligence  should  exclude  this  rigiit  of  the  trus- 
tee.    Tbe  earlier  cases  see«  no  doubt  to  recognise  the  suffi- 
ciency of  the  infeftment  alone,  and  equipsrate  the  right  of  the 
heritable  oreditor  in  all  respects  to  that  of  an  absolute  proprietor. 
Bet  the  case  of  Hay  and  Bfcrsball  evidently  discredits  that 
doctrine,  and  reqoirea  the  use  of  soiAe  diligence  to  give  the  beri* 
table  ereditur  a  place  in  the  competition ;— and  then  the  diffi- 
celty  reeurs,  how,  if  diligeoee  is  necessary^  any  thing  but  a  com** 
pleted  diligence  jcan  avail  ?     The  Lord  Ordinary  is  not  aware  of 
any  principle  upon  which  a  preference  can'  be  gained  <orez- 
doded)  by  inchoate  diligenee»  eiKept  that  of  litigiosity ;  and  thie, 
it  seems  to  him,  could  scarceljr  be  pleaded  against  the  pri- 
vileged and  statutory  rights  of  a  judicial  trustee.     In  sAy  other 
view,  it  can  operate  merely  as  a  notice  or  intimation  of  a  wish 
and  pnrpose  to  obtain  a  prefhrence-^whieb  should  ivtber  quicken 
than  exclude  tbe  effort*  of  a  law  Ail  competitor.     If  the  inchoate 
poinding  of  the  ground  would  not  bar  the  vesting  of  the  right 
in  the  trustee,  tbe  Lord  Ordinary  thinks  that  still  less  effect  can 
be  given  totbe  subsequent  application  to  tbe  Sheriff  for  sequestra- 
tion.    Indeed,  there  seems  much  reason  to  doubt  of  the  compe* 
teney  of  sneh  an  application  at  the  instance  of  a  mere  heritable  ere* 
ditor,  under  such  a  deed  as  that  now  in  question.     Since  it  is 
admitted  that  it  could  not  be  followed  out  to  the  same  effect  as 
in  tbe  hands  of  a  landlord,  and  though  its  competency  is  recog- 
nised in  the  earlier  cases,  this  seems  to  be  rested  on  the  assump- 
tion, which  will  scarcely  be  now  maintained,  that  an  heritable 
creditor  has  all  the  rights  of  an  absolute  proprietor,  and  has  a  real 
preference  over  moveables,  without  the  need  of  any  diligence, 
in  consequence  of  his  infeftment  alone.     The  Lord  Ordinary 
does  not  think  that  tbe  agreement  of  parties  in  this  case  can  in 
any  way  affect  the  question  of  law.     It  was  entered  into  the 
very  day  before  the  trustee  was  confirmed,  and  when  it  was  ma- 
nifestly impossible  for  the  complainer  to  have  completed  any 
process  of  attachment  before  that  event.     The  Lord  Ordinary 
cannot  suppose  that  such  an  agreement  can  have  any  effect,  be- 
cause dated  on  the  7th,  which  it  would  not  have  had  if  dated  on 
the  9th.     In  this  respect  it  seems  in  no  respect  parallel  to  the 
agreement  in  the  case  of  Bell  and  the  Bank  of  Scotland.*' 

At  advisiDg, 

JCord  Balgmyuid'-'h  has  been  observed,  and  joatly,  by  Lord 
Kaimes,  that  few  things,  with  the  same  name,  are  more  different 
in  every  respect  than  a  personal  poinding  and  a  poinding  of  the 
ground.  It  is  on  this  distinction  that  the  present  case  depends. 
Tbe  poinding  of  the  ground  is  of  very  ancient  origin,  and  of  a 
peculiar  natures  Originally,  an  heritable  creditor'was  entitled  to 
affect  the  'goods  of  bis  debtor  on  tbe  ground  brevi  manu.  There 
are  old  laws  doing  away  with  this  so  far.  He  had  the  same 
rights  with  the  proprietor  of  the  ground,  whose  rights  over  his 
tenant's  effects  stand  to  a  certain  extent  as  they  formerly  did. 
The  heritable  creditor  has  a  right  to  poind  the  goods  on  the 
lands  belonging  to  the  owner  of  the  lands  himself.  A  poinding 
of  tbe  ground  is  not  a  diligence  at  all.  It  is  not  an  adjudication 
of  tbe  goods.  It  is  a  real  action.  The  declarator  of  a  real  right. 
The  only  parties  to  it  are  the  owners,  tenants,  and  possessors. 
But  there  are  no  personal  conclusions  against  them.  Whenever 
a  poinding  of  the  ground  is  brought,  such  is  the  principle  and 
nature  of  it,  that  every  person  interested  may  appear  and  claim 
to  be  preferred  according  to  his  real  right.  It  the-  party  appear- 
ing be  preferable  to  the  party  bringing  the  poinding  of  tbe  ground, 
then  he  is  preferred  to  him.  A  poinding  of  the  ground  may  be 
directed  against  wadsetters,  liferenters,  tenants  and  possessors, 
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and  even  against  an  hebt^  mpptttenU  wilhovk  uOf  tnnafen 
agaiaat  him  at  all.  Se  in  the  case  of  a  general  d&spoiiee  mortis 
cau§a',  bis  goods  and  nsoveables  on  tbe  .lands  are  affected  by'» 
poinding  of  the  ground.  Thia  being  the  nature  of  tbe  right,  the 
next  question  is.  Whether,  and  to  what  extent,  sequestration 
under  the  Bankrupt  Statute,  and  the  appointment  ot  a  trustee, 
affects  it,  or  takes  away  the  right  ?  I  admit  that  the  transference 
in  favour  of  the  trustee  isadeciaratoryact,  and  that  it  draws  back 
to  tbe  date  of  the  sequestration,  and,  of  course,  that  all  moveable 
rights  are  vested  in  the  trustee  from  that  date.  But  then,  by  tbe 
same  Act  which  transfers  the  moveables,  tbe  trnstee  becomes  the 
owner  of  the  ground,  and  therefore  is  liable  in  tbe  same  way  ae 
an  heir  apparent,  a  singular  successor,  or  a  general  disponee^ 
To  show  tbe  nature  of  a  poinding  of  the  ground,  it  will  be  ob- 
served that  there  is  a  set  of  moveables  affected  by  it  which  tbe 
trustee  never  could  touch.  •  The  sequestration  can  onlv  afiect 
the  goods  and  moveables  of  the  bankrupt^-not  of  a  third  party. 
But  a  poinding  of  the  ground  extends  also  to  the  goods  of  every 
tenant  and  possessor  of  the  ground,  although  these  are  noi-affect« 
ed  by  tbe  sequestration*  Therefore,  on  the  whole  principlee 
applicaUe  to  a  poinding  of  the  ground,  I  think  the  tmslee  i»  in 
no  better  situation  here  than  an  heir  apparent  or  general  diiipe* 
nee,  and  that  tbe  heritable  creditor  must  be  preferable. 

Lord  Mackenzie, — It  is  not  necessary  to  go  over  the'circon* 
stanees  of  this  case.  It  is  sufficient  to  say  it  results  in  a  cona-t 
petition  between  the  trustee  on  a  bankrupt  estate,  who  has  been 
daly  confirmed,  and  bolda  the  right  to  the  moveable  part  of  that 
estate,  consequent  on  such  confirmation  by  the  Statute, — and 
an  heritable  creditor,  who  has  used  poinding  of  the  ground,  and 
who  commenced  the  process  of  poinding  the  ground  before  that 
confirmation— which  has  the  preferable  right  to  the  moveables 
on  the  lands  over  which  the  right  of  the  heritable  eieditor  ex-^ 
tends  ?  There  aredifficultiea  in  tbe  law.  Yet  we  must- find  some 
principle  for  deciding  tbe  caae.  I  shall  state  what  seems  the 
only  intelligible  principle  at  all  that  prevent^  our  practice 
being  a  mass  of  mere  confusion  and  contradiction*  Ancieetly^ 
tbe  moveables  on  land  generally  Were  viewed  as  accessories  to 
the  real  property  of  the  land  in  the  landlord,  without  regard  to 
the  rights  of.  free  tenants.  The  view  seems  to  have  been,  that  the 
moveables  consisted  either  in  the  fruits  of  the  land,  or  other 
things  surrogated  for  these,  and  therefore  were  properly  riewed 
as  accessories  thereof,  while  the  right  of  tbe  tenant  by  his  lease 
was  only  personal,  giving  no  real  right  either  to  the  land  or  its 
fruits,  so  long  as  connected  with  the  land.  Accordingly,  it  is 
certain  that  by  tbe  brieve  of  distress  for  tbe  personal  debt  of  the 
landlord,  the  whole  moveables  on  the  land  were  swept  away, 
whhout  regard  to  the  right  of  tbe  tenant.  Then,  by  1449,  c.  1^ 
the  right  by  tack  was  made  real  against  subsequent  singular  sue* 
cessora;  and  by  1469,  c.  86,  it  was  provided,  that "  free  hence* 
forth  the  puir  tenant  shall  not  be  distrensied  for  the  lord's  debts, 
further  than  his  term's  mail  extends  to  ;*'  "  and  giff  the  creditor 
taks  the  term's'  mail  by  virtue  -of  the  brieve  of  distress,  it  shaH 
not  be  lawful  to  tbe  lord  to  take  it  again."  This  Statute  strong* 
ly  shows  the  ancient  view-of  our  law.  And  it  must  beobeervedy 
that  it  afforded  a  remedy  only  against  personal  creditors  using  the 
brieve  of  distress,  not  against  real  creditors,  as  to  whom  the  law 
remained  unchanged.  Now,  it  was  while  this  ancient  rule  pre* 
vailed  that  the  rights  of  creditors  having  fen-dnties,  annualrentSy 
or  other  debts  payable  out  of  certain  lands,  by  virtue  of  fsvMen^ 
dot  or  infeftments,  arose  in  our  practice.  .The  land  was  by  the 
reddendo  or  infeftment  made  subject  to  a  real  right  in  security 
of  the  debt,  which  was  called  debitmmfimdi ;  and  it  seems  plain 
that  this  was  held  to  extend  generally  over  tbe  moveables  on 
.the  land,  as  accessories  thereof.  Accordingly,  tbe  real  creditor, 
if  his  debt  was  left  unpaid,  bad  the  power  at  any  time  of  turnings 
his  general  security  into  special  property,  by  poinding  tbe  move- 
ables at  bis  own  hand  in  satisfaction*  This  was  thought  too 
rude,  and  he  got  the  authority  of  a  Court  for  poinding  these 
moveables.  But  still  tbe  action  and  diligence  of  poinding  the 
ground  was  an  action  and  diligence  for  giving  effect  to  a  real 
right.  It  was  founded  on  a  reddendo  or  infeftment  over  tbe 
land.  It  was  preferable  among  different  purauers  thereof,  ae- 
cording  to  the  date  of  tbe  reddendo  or  infeftment.  It  was  limit- 
ed to  moveables  on  lands  in  the  reddendo  qt  infeftment.     It  was 
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good  against  all  moTeables  on  the  lands,  without  regard  to  the 
rights  of  tenants,  even  after  the  Statutes  1449  and  1469,  and  at 
onetime,  it  would  seem,  even  without  regard  to  the  rights  of  third 
parties  having  brought  their  goods  on  the  lands.     It  was  good 
against  singular  successors  in  the  lands,  not  liable  personally  for 
the  debilumfundu  All  these  things  demonstrate  that  it  was  found- 
ed on,  and  merely  executory  of  a  real  right  over  the  moveables  as 
accessories  of  the/vndvt.  How  can  they  be  accounted  for  in  any 
other  way  ?  If  the  debitum  fundi  gave  no  real  right  over  the  move- 
ables in  the fimdus,  why  did  poinding  of  the  ground  require  infeft- 
ment  in  tbe/u/i</utat  all  ?  So,  why  were  poindings  of  the  ground 
preferable  inter  te,  according  to  the  dates  of  these  infeftments ;  and 
why  were  poindings  of  the  ground  directed  against  moveables 
on  the  fundus  more  than  any  other  moveables  ?     Why  were  they 
more  powerful  as  against  tenants  or  singular  successors  than  or- 
dinary poindings  ?     Why  did  they  take  place  by  a  proceeding 
different  from  common  poindings?     It  seems  to  me  utterly 
Impossible  to  doubt,  that  debita  fundi  did  anciently  give  a  reid 
right  over  the  moveables  on  the  Jundut,  of  a  natvre  similar  to 
pledge,  or  hypothec  of  the/iin</tf«  instrueius,  with  its  accessories 
of  moveables  thereon,  executable  by  poinding  of  the  ground,  and 
that  our  law  did  sanction  the  constitution  of  such  real  right. 
And  I  am  aware  of  no  statute,  decision  or  </icmm,  abolishing,  or 
stating  as  abolished,  this  real  right.     This  right,  however,  had 
limitations  in  its  own  nature,  and  limitations  of  it  were  strongly 
called  for  by  equity.     And,^rf/,  the  extension  of  it  to  the  goods 
of  mere  strangers  brought  on  the  fundus,  was  found  to  be  too 
strong,  and  was  rejected  by  the  decisions  of  this  Court,  although 
at  one  time  sustained   by  the  Court — Vide   11th  July    1628, 
Lady  Ednam.     Then  the  extension  of  it  to  the  moveables  of 
tenants  was  limited  to  the  value  of  the  rents  due  by  them,  and 
ike  current  rent.  Not  limited,  observe,  as  poindings  under  Statute 
1469.     Again,  it  was  a  right  of  security  general  over  the  move- 
ables on  the  land,  and  becoming  special  only  by  poinding  the 
ground.     It  left  the  administration  of  the  fundus  in  the  proprie- 
tor or  his  tenants.     They  therefore  might,  in  fair  administra- 
tion, remove  moveables  from  the  fundus,  or  consume  them,  or 
alienate  to  strangers,  after  the  j'ight  of  strangera  was  admitted, 
and  so  the  goods  were  taken  out  of  the  real  right  of  the  debitum 
fundi*     Then  it  seems  to  have  been  found,  that  portions  of  the 
goods  might  in  like  manner  be  taken  out  of  the  right  of  a  prior 
creditor /uneft,  by  a  posterior  one,  if  the  prior,  when  called  upon, 
would  not  come  forward  in  due  time  and  do  diligence  by  poinding 
the   ground — Vide  Stair.      Then  it  seems  also  to   have  been 
found,  that  even  an  ordinary  poinder  for  debt  of  the  landlord  or 
tenant,  if  the  real  creditor  allowed  him,  without  interruption, 
to  complete  his  judicial  transference  of  the  moveables,  so  as  to 
make  them  his  own,  e<{ually  as  if  he  had  bought  them,  took 
them  out  of  the  right  of  the  real  creditor.     Then  it  was  extended 
to  the  crediton  of  a  bankrupt  taking  the  moveables  by  seques- 
tration, if  their  right  Mas  allowed  to  be  completed,  while  the 
real  creditor  bad  stood  by  and  used  no  diligence  to  enforce 
his  right.     This  was  the  case  of  Hay ;  the  strongest  case  yet 
decided  against  the  right  of  the  real  creditor.     But  it  has  never 
yet  been  found,  that  if  a  prior  real  creditor  did  come  forward 
by  poinding   the   ground,  in   enforcement  and  application  of 
his  debitum  fundi,  while  the  moveables  were  still  on  the  farm, 
and  still  the  property  of  the  proprietor  of  the  fundus,  the  real 
creditor,  after  coming  forward  to  poind  the  ground,  could  be 
excluded   by  subsequent  alienation,  either  voluntary  or  legal, 
of  the  moveables,  or  in    particular,  that  he    was  obliged  to 
run  a  race  of  diligence  with  ordinary  poinders  or  takers  of  the 
moveables  by  mercantile  sequestration.     On  the  contrary,  it  was 
found  unanimiously  in   the  Second  Division,   that  poindings 
of  the  ground  were  not  affected  by  the  equalising  provisions  of 
the  Bankrupt  Act  like  ordinary  poindings,  implying  strongly 
that  they  were  not  liable  to  the  ordinary  rules  of  competition 
with  common  poindings.     Neither  has  this  ever  been  stated  by 
authority.  Statute,  or  even  dictum  of  any  lawyer.     Nor  can  I 
see  any  ratio  for  it  now,  more  than  existed  anciently.     The  ex- 
clusion of  a  real  creditor  by  a  completed  alienation,  voluntary  or 
judicial,  made  without  any  interpellation,  by  any  procedure  on 
bis  part,  rests  on  principles  reconcileable  to  the  peculiar  nature 
of  the  real  right  in  the  creditor  fundi,   so   far  as  relates  to 


moveables,  i.  e.,  as  a  general  right  over  a  moveable  estate*  liable 
by  its  nature  to  change  and  to  management,  and  consequently 
liable  to  alienation,  voluntary  and  judicial,  fairly  made  and  com- 
pleted  :  while  the  right  of  the  real  creditor  was  not  exercised 
so  as  to  interpell  it.  But  the  exclusion  of  this  real  right  by  a 
voluntary  alienation,  poinding,  or  Sequestration  taking  place  after 
actual  commencem^t  of  the  process  for  rendering  spedal  and 
effectual  the  right  of  the  real  creditor,  can  rest  on  no  principle 
consistent  with  the  existence  of  that  right  at  all,  but  just  upon  a 
denial  of  it  altogether.  It  just  comes  to  this,  that  the  creditor 
fundi  had  no  right  at  all  over  the  moveables.  Now,  that  1  think 
not  only  without  authority,  but  truly  inconsistent  with  the  ex- 
istence of  poinding  the  ground  at  alL  It  makes  oor  law  utterly 
unintelligible  and  preposterous.  It  makes  every  one  peculiarity 
of  a  poinding  of  the  ground^— its  foundation, — its  limitation, — its 
extension, — its  procedure, — its  effects,  equally  senseless  and  aln 
surd.  I  cannot  therefore  possibly  receive  this  view.  I  rather 
adhere  to  the  view  which  I  think  was  certainly  that  of  all  our 
ancient  lawyers,  not  contradicted  in  this,  as  far  as  I  can  see* 
even  by  modem  writers — Vide  particularly,  Notes  on  Stair, 
196. 

Lord  Gillies  'agreed,  but  did  not  undentand  Lord  Balgny*s 
opinion  to  go  so  far  as  Lord  Mackenzie  thinks,  viz.  to  apply  to 
the  case  where  no  proceedings  are  adopted.  I  agree  that  a  poind- 
ing of  the  ground  is  not  a  species  of  diligence.  It  is  the  asser- 
tion of  a  real  right,  and  effectual  from  the  moment  it  is  assert^ 
ed.  If,  by  means  of  it|  you  can  attach  the  goods  of  a  tenant, 
tnulto  magis  does  it  affect  a  singular  successor?  Here  the  sum* 
mons  of  poinding  the  ground  was  executed  long  before  the 
trustee  was  conGrmed.  The  demand  was  thus  made,  and  tho 
right  asserted  judicially.  The  Lord  Ordinary  says  that  authority 
is  on  the  one  side,  and  principle  on  the  other.  But  I  thihk 
they  agree.  I  concur  both  with  Lord  Mackenzie  and  Lord  Bal- 

gray. 

Lord  President, — I  am  of  the  same  opinion. 

The  Court, 

"  In  respect  of  the  bond  and  disposition  in  security,  and  infeft-' 
ment  libelled,  and  of  the  action  of  poinding  of  the  ground  raised 
in  virtue  thereof  at  the  instance  of  Margaret  Campbell,  the 
creditor,  and  executed  prior  to  the  confirmation  of  the  respon- 
dent as  trustee  on  the  sequestrated  estate  of  Edward  Boyd— 
Sustain  the  complaint,  and  find  that  the  respondent  did  wrong  in 
repelling  the  petitioners*  claim  of  preference  on  the  proceeds  of 
the  sale  of  the  crop  and  stocking  on  the  lands  of  Chipperroore, 
and  remit  to  the  trustee  to  sustain  the  same  accordingly :  But 
find  that  the  petitionere  have  no  right  of  preference  on  the  said 
effects,  in  virtue  of  the  sequestration  thereof  obtained  before 
the  Sheriff  of  Wigton,  and  decern :  Farther,  find  the  respon- 
dent, as  trustee  on  said  estate,  liable  in  the  expense  incurred 
by  the  petitioners  in  this  Court ;  ap[A>int  an  acoount,"  &c. 

Complainers*  Authorities.^- Cormack  a.  Andenon,  8tb  July 
1829 ;  7  S.  and  O.  868.  Farquhnrson,  24th  May  1797.  Ersk. 
II.  8,  32;  III.  2,  7.  and  III.  6,  24.  Lady  Keibead ;  Kaimes' 
Rem.  Dec,  No.  94.  Samson,  15th  May  1622;  1  S.  and  D., 
407.  Lyle,  27th  June  1827;  5  S.  and  D.,  845.  Parker  v. 
Douglas,  Heron  and  Company,  6th  February  1 753 ;  M.  2868. 
White  V.  Tullis,  18th  June  1817;  F.C  Bank  of  Scotland; 
10  S.  and  D.,  100.     Stat.  54  Geo.  III.  c.  137,  sec.  5,  &c  && 

Respondent's  Authorities.— Hay  v.  Marshall,  1824;  2  Bell, 
58  and  59,  and  2  Wilson  and  Shaw,  71.  Bell  «.  Bank  of  Scot- 
land, 3d  December  1831 ;  2  Wilson  and  Shaw,  80,  &c.  &c. 

Lord  Ordinary,  Jeffrey. — Act,  Donaldson  ;  Campbell  &  Tratil, 
W.S.,  JgeniL^jiU.  Graham  Bell;  Thomas  bprot,  W.  S., 
^fi«i/.— Mr  Rolland,  C/cr^.— L^-^^-] 
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ISth  January  1835. 

Second  PiyisioN. — (J.  R.) 

No.  109. — Miss  Flora  M*Kay,  Pursuer ^  w.  Robert 
Sym  Wilson  and  James  Gillespie  Datidsom 
(Mrs  M'Kinkon  Campbell's  Trustees),  Drfen" 
ders. 

Sabsdtote  and  Conditional  InBtttute^Clause— Destination—- 
Sasinc— Erasuns— ^  fMriy  having,  in  hit  dau£hler*9  arUenup" 
iiai  contract  of  marriage,  ditponed  hit  e$t<Uet  of  A,  and  B.  to 
her  and  her  Atu^ond,  in  conjunct  fee  and  iiferent,  for  ihe 
kut&amTt  iiferent  U9e  aUenartyt  and  ^er  their  death,  to  a  eer» 
tain  teriet  of  hcirt ;  nhom  failings  to  return  to  the  grantor, 
his  heirt  and  attigneei,  hut  without  any  prohihition  againtt 
etlienation,  and  without  retoiutive  or  irritant  clautest  ond 
the  Ust  of  the  tpecijted  teriet  of  heirt  having  died  without 
istue,  ieamng  a  irutt'^onveyanee  of  the  landtfor  behoof  of  third 
partiep^-'Heid,  in  a  reduction  at  the  inttance  of  the  original  dtt* 
ponerU  heir^at-Uaw,  I.  That  the  irutt^conveyanbe  wot  not  redu* 
dNe,  at  being  in  prejudice  of  the  ciaute  of  return,  and  therefore 
altra  yirea  of  the  grantor,^'!!.  Thai  quoad  the  landt  of  B,, 
the  taid  trust-conveyance  and  the  granter't  tatine  were  reducible, 
in  retpeet  that  the  word  **  octo,**  detcriptive  of  the  year  of  God, 
and  alto  of  the  Xing^t  reign,  in  the  body  of  the  instrument,  and 
thejigure  "  8**  on  the  back  thereof,  were  written  onerasuretj  and 
farther,  that  the  taid  tatine  wat  taken  tubtequent  to  the  term  li- 
mited by  the  Chancery  precept  on  which  it  proceeded* 

6v  antenuptial  contract  of  marriage  between  Ka- 
tharine CaropDell  and  John  Campbell,  of  date  1 9th  Ja- 
naary  175I»  Mr  Archibald  Campbell,  the  bride's 
father,  disponed  his  lands  of  Ormaig  and  Blairintib- 
bert, 

*'  to  and  in  favonre  of  tbe  said  Katbarin  Campbell,  and  tbe  said 
John  Campbell,  her  future  husband,  and  the  longest  Hver  of  them, 
in  conjunct  fee  and  liferent,  but  for  his  liferent  use  allenarly ; 
and  after  their  decease,  to  the  heirs-male  to  be  lawfully  procreate 
of  their  bodys,  of  the  said  intended  marriage ;  which  failsleing, 
to  the  heirs-female  to  be  procreate  thereof;  which  failzieing,  to 
the  lawful  issue,  )n  the  order  aforesaid,  to  be  procreate  of  her 
body  of  any  subsequent  marriage,  the  eldest  heir-female,  and  the 
desceodanta  of  her  body,  excluding  all  other  heirs-portioners,  and 
auoeeeding,  without  division,  when  it  shall  happen  heirs-female 
to  saccecd;  which  failzieing,  to  return  to  the  said  Archibald 
Campbell,  his  heirs  and  aasigneys  whatsomeTcr." 

The  deed  contained  no  prohibition  against  alien- 
ation, and  no  irritant  or  resolntire  clauses. 

Mr  Archibald  Campbell  had  a  nnmerons  family  of 
daughters,  without  any  sons ;  but  it  appeared,  that  at 
the  date  of  this  contract  they  had  all  predeceased  him, 
with  the  exception  of  tbe  said  Katharine,  his  eldest 
daaghter,-.»Isobel,  his  second  daughter,  who  was  mar- 
ried to  the  Rer.  Archibald  L'Amy,  minister  of  Kil- 
martin,  but  who  left  no  issue,— ^and  his  youngest 
daughter,  Jane,  who  became  the  wife  of  Hugh  M*Kay, 
tacksman  of  Laggan,  and  was  mother  to  the  pnrsn^. 
The  aboTe  conreyanee  to  Katharine  Campbell  was 
burdened  with  the  payment  of  a  certain  sum  due  to 
Mr  L'Amy,  as  his  wi^  IsobePs  marriage  portion,  and 
of  another  sum  to  Jane  Campbell,  in  satisfaction  of 
her  claim  of  Ugiiim  ; 

«*and  farther,  that  the  said  Katharin  Campbell  shall  be  obliged, 
■a  she,  with  consent  of  the  said  John  Campbell,  4>b1iges  her  to 
satisfy  and  pay  any  other  debts  that  sbidl  happen  to  be  resting 
by  her  said  father,  the  time  of  his  decease,  tbe  same  not  exceed- 
ing the  sum  of  three  thousand  merks  money  foresaid,  to  the  ex- 
tent whereof  be  may  burden  and  effect  tbe  said  Katharin  Camp- 
bell and  the  said  lands,  by  any  bonds  or  other  securitys  he  may 
please  to  giant,  whether  onerously  or  gratoilously,  and  may  se- 
cure the  same,  together  with  tbe  said  sums  due  to  the  said  Mr 
Vol.  VII. 


Archibald  Larobyand  Jean  Campbell,  heretably  on  the  said 
lands,  without  consent  of  the  said  Katharin  Campbell  and  her 
foresaids,  as  freely  aa  if  this  preaants  bad  not  been  made  or 
granted,** 

Upon  this  contract  the  spouses  were  infeft  Of  the 
marriage  between  Katharine  and  John  Campbell,  there 
was  born  an  only  son,  James,  and  an  only  daughter, 
Elizabeth.  On  his  mother's  decease,  James  Campbell 
made  up  a  title,  by  service,  as  heir  of  provision  undet 
her  contract  of  marriage,  and  took  infeftment  in  each 
of  the  said  properties  of  Ormaig  and  Blairintibbert,  on 
18th  June  1790.    James  having  died  without  issue  in 

1805,  his  sister,  Elizabeth,  then  spouse  of  the  Ror. 
John  M'Kinnon,  minister  of  Kilmodan,  procured,  on 
19th  February  1806,  a  precept  from  Chancery  for  in- 
fefting  her  as  heir  of  provision  to  her  deceased  brother 
in  the  lands  of  Blairintibbert,  which  was  expede  oii 
21st  May  1808 ;  and  she  also  obtained,  on  7th  March 

1806,  a  precept  of  dare  constat  from  the  superior  of 
the  lands  of  Ormaig,  whereupon  infeftment  followed, 
and- was  recorded  on  2d  June  thereafter.  The  pur- 
suer denied  tha  validity  of  Mrs  M'Kinnon's  infeftment 
quoad  the  lands  of  Blairintibbert,  in  respect  it  was 
taken  after  the  precept — which  was  the  warrant  there- 
of— had  expired,  according  to  the  limitation,  **  pra" 
sentibui  post  proximum  terminum  minime  valeturisy* 
inserted  in  Chancery  precepts  ;  and  farther,  in  respect 
it  appeared  that  the  instrument  of  sasine  was  erased  iii 
certain  parts, — in  particular,  that  the  word  *'  octo^*  both 
in  the  description  of  the  year  of  God  and  of  the  Kind's 
reign,  in  the  body  of  the  deed,  and  the  last  *'  8"  in  the 
year  1808,  on  the  back-titling  of  the  instrument  (be- 
sides certain  other  ritiations,  which,  however,  were 
not  admitted),  were  all  written  oh  erasures.  Eliza- 
beth Campbell,  by  her  marriage  with  Mr  M*Kinnon, 
had  two  sons, — John  M*Kinnon  Campbell  and  James 
M'Kinnon  Campbell,  both  of  whom  predeceased  her, 
without  leaving  lawful  issue.  Mrs  M*Kinnon  died  on 
ISth  December  18*i2,  having  executed,  on  the  6th  of 
said  month,  a  trust-disposition  and  deed  of  settle- 
ment, whereby  she  conveyed,  and,  as  alleged,  gratui- 
tously, past  the  heirs  of  investiture,  and  in  favour  of 
the  late  Hugh  James  Rolio,  W.S.,  as  her  trustee,  the 
lands  of  Ormaig  and  Blairintibbert,  on  which  convey- 
ance Mr  Rolio  was  infeft,  conform  to  instrument  of 
sasine,  dated  22d*  March,  and  recorded  4th  April, 
1829.  On  3d  June  1S25,  MrRollo,  at  the  same  time 
that  he  renounced  the  office  of  trustee,  by  a  deed  of  no- 
mination and  assumption  of  that  date,  assumed  into  the 
management  of  the  trust-estate  the  defenders,  who 
weretfaereupon  infeft  as  trustees  in  said  sobiects  on 
23d  April  1828.  It  appeared  that  the  pursuer's  brother, 
the  late  Mi^or  M*Kay,  having  expede  a  general  ser- 
vice as  heir-at-law  of  Mrs  Elizabeth  Campbell,  had 
brought  an  action  of  reduction  of  her  trust-deed  on 
particular  grounds,  which,  however,  were  not  sus- 
tained, and  that  the  pursuer,  after  her  brother's  death, 
had  insisted  in  said  action  in  his  room ;  but  the  pursuer 
denied  that  shy  had  either  then  assumed  the  character 
of  heir-at-law  to  her  brother,  of  that  she  now  repfe- 
senfed  bim.  The  decision  of  the  Court  in  that  case 
was  pronqnoced  on  17th  January  1828,  and  the  judg- 
ment was  affirmed,  on  appeal,  by  the  House  of  Lords; 
00  25th  March  1831,— vtt/^  ante^  Vol.  III.  p.  397. 
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Finally,  it  appeared  that  the  pursuer  having  granted 
a  trust-biil  to  Donald  iVI*Kay,  writer  in  Campbell- 
town,  he,  on  12th  June  1832,  obtained  decree  of  ad- 
judication against  her,  as  heir  of  provision  to  Elisabeth 
Campbell  in  the  lands  of  Ormaig,  and  to  James  Camp- 
bell in  the  lands  of  Blairintibbert,  and  his  rights  under 
which  decree,  he,  on  Ist  October  following,  assigned 
to  the  pursuer,  conform  to  disposition  and  assignation 
in  her  favour  of  that  date. 

Founding  on  the  title  tiiereby  constituted  in  her 
person,  and  also  in  the  character  of  beir-at-law  to  the 
deceased  Archibald  Campbell,  her  grandfather,  the 
pursuer  brought  the  present  action  of  reduction — 1^, 
Of  the  instrument  of  sasine  in  favour  of  Mrs  M'Kin- 
iion  Caihpbell,  in  the  lands  of  Blairintibbert,  proceed- 
ing ori  the  Chancery  precept  of  l9th  February  1806, 
as  null  and  inept,  on  account  of  the  erasures  above 
inentioned,  and  of  its  having  been  taken  after  the 
term  limited  by  the  precept  had  expired.  2(/,  Of  the 
trust-disposition  and  deed  of  settlefnent,  executed  in 
favour  of  Mr  Rollo  on  6th  .December  18^2,  as  .fol- 
lowing, so  far  as  regarded  the  lands  of  Blairintibbert, 
a  non  habente  potestatem  (the  granter^s  sasine  being 
null  for  the  reasons  above  mentioned),  and  so  far  as 
regarded  both  these  lands  and  the  lands  of  Ormaig,  as 
in  prejudice  of  the  clause  of  return  in  the  original 
conveyance,  and  therefore  ultra  vires  of  Mrs  M'Kin- 
non  Campbell.  3d,  Of  Mr  Rollo's  infeftment.  4/A, 
Of  his  deed  of  nomination  and  assumption  in  favour 
of  the  defenders,  dated  Sd  June  1825.  5M,  Of  the 
instrument  of  sasine  following  thereon. 

In  defence  against  the  action,  the  defenders  pteaded 
—I.  Having  completed  her  titles  to  ttie  estates  in  the 
manner  mentioned,  Mrs  M*Kinnon  Campbell  was  en- 
titled to  execute  the  trust-disposition  in  favour  of  the 
defenders,  sought  to  be  reduced,  in  respect  that,  by  the 
contract  of  marriage  1761,  no^W  creditu  or  right  in  the 
lands,  was  vested  in  the  pursuer,  which  it  was  not  in  the 
power  oir  the  heir  in  possession  (having  duly  com- 
pleted her  titles)  legally  and  effectually  to  defeat ;  and 
the  trust-disposition  in  favour  of  the  defenders  was 
not,  therefore,  liable  to  reduction,  either  at  common 
law,  or  under  the  Statute  1621,  c  18. — II.  But  as 
the  present  pursuer  represented  her  brother.  Major 
M'Kay,  who  represented  Mrs  Campbell,  the  grantor 
of  the  trust-deed,  she  was  barred  from  challenging 
either  that  deed,  or  tlie  sasine  in  Mr^  Campbell's  favour. 
—-III.  Mrs  Campbell's  sasine  in  the  lands  of  Blairin 
tibbert  was  not  invalid  and  inept,  not  bein^  vitiated  in 
substantialibus,  or  because  the  infeftment  was  not  given 
within  the  time  limited  in  the  precept,  that  objection 
being  only  maintainable  by  the  Crown^  from  whom 
the  precept  issued,  and,  therefore,  jus  tertii  to  the 
pursuer. — IV.  In  so  far  as  related  to  the  lands  of 
Orm^aig,-  which  hold  of  General  Campbell  of  Lochnell, 
as  superior,  as  the  sasine*  expede  by  Mrs  Campbell, 
upon  the  General's  precept,  had  not  been  challenged, 
ber  title  to  convev  these  lands  to  the  defenders  must, 
notwUhstknding  the  terms  of  ihe  contract  of  igarriage, 
baheld  as  admitted  on  the  pajrt-of  the  |>ursuer. 

The  Lord  Ordinary  (Moncreitf)-,  on  7th  June  1834, 
ordered  cased,  and  subjoined. to  his  interlocutor  the 
following  note : 

**  The  Lord  Ordinary  heard  this  cause  at  great  length ;  and 


it  involves  qoettioni  of  law  of  great  importance  in  bis  opinion. 
But  the  debate,  though  far  advanced  in  last  Session,  was  only 
concluded  since  the  Court  met  in  Ma^ ;  and  the  Lord  Ordinary 
regrets,  that  from  the  number  of  cases  which  it  was  necessary 
to  wind  up,  it  has  not  been  in  bis  power  to  consider  this  case 
with  such  deliberation,  by  examination  of  the  authorities  and 
decisions  referred  to,  as  to  enable  him  to  form  any  decided  opi- 
nion on  the  most  important  question  to  be  determined.  The 
material  points  are, — lf^  Whether,  as  to  all  the  lands,  there  is 
an  effectual  clause  of  return,  sufficient  to  bar  gratuitous  alienation 
or  settlement?  2d,  Whether,  as  to  the  Luids  of  Blairintibbert, 
the  title  of  Mrs  M*Kinnon  Campbell  was  defective,  in  respect 
of  the  limiting  quality  in  the  precept,  which  was  the  only  wwiant 
for  her  infeftment  ?  &^,  Whether  her  title  was  defective  in  re- 
spect of  the  erasures  in  the  instrument  of  sasine?— and,  4/A, 
Whether  ^he  pursuer  is  barred,  from  objecting  to  the  conveyance 
by  representation  of  Mra  M*Kinnon  Campbell?  If  the  case  had 
depended,  on  the  three  last  points,  the  Lord  Ordinary  would 
probably  have  felt  himself  ready  to  decide ;  and  his  present  im- 
pression is,  that  the  objections  are  good,  and  that  the  plea  of 
representation  is  not  sufficient,  in  respect  of  the  decision  in  the 
case  of  Fife,  in  1828.  But  as  it  would  at  any  rate  have  been 
proper  to  order  cases  upon  the  more  general  question,  it  would 
not  have  been  expedient  to  diride  the  cause.  The  question  as 
to  .the. clause  of  return  is  eridently  important,  and  attended  with 
difficulty.  The  distinction  maintained  by  tbte  pursuer,  between 
the  case  when  the  destination  is  to  the  natural  heir,  and  tbe  case 
where  it  is  to  a  stranger,  certainly  was  recognised  in  tbe  old  case 
of  Douglas,  and  has  been  adverted  to  in  other  cases  *.  Whether 
it  is  still  a  subsisting  distinction  in  the  law  ?  whether  tbe  single 
daughter,  in  this  case,  is  to  be  considered  as  a  stranger  ? — and 
whether  the  circumstance  of  the  clause  of  return  occurring  in 
an  onerous  marriage-contract  takes  it  out  of  the  principle,  if  it 
is  in  force  ? — are  questions  on  which  the  Lord  Ordinary  will  not 
express  any  opinion,  because  he  cannot  do  it  with  the  deliberattoa 
which  he  thinks  they  require.  The  propinquity  of  the  pursuer 
is  not  distinctly  admitted.  But  as  it  is  admitted  that  she  is  tbe 
sister  of  Major  M*Kav,  whose  title  as  heir  was  fully  rec<^gnised, 
it  may  be  taken  to  be  beyond  any  reasonable  doubt." 

Lord  Cockburn  haring  afterwards  advised  the  causes 
his  Lordship,  on  25th  Noyember  1834,  reported  th^ 
case  to  the  Inner-House* 

At  adrisingi 

Lord  Glenlee  said,  the  effect  of  a  dause  of  return  has  heed 
often  argued.  Where  the  right  in  which  it  occurs  is  a  gratuitous 
grant,  such  a  clause  is  of  the  nature  of  an  implied  prohibition 
against  alienation.  But  there  is  no  case,  where  it  has  been  so 
held  in  regard  to  a  strictly  onerous  conveyance.  In  this  case, 
the  contract  of  marriage  was  an  onerous  deed,  and  the  heirs  suc- 
cessively called,  except  in  so  far  as  limited,  take  the  right 
tanquam  optimum  maximum,  Mrs  M'Kinnon  Campbell* wss 
not  a  limited  fiar,  and  was  entitled  gnstuitously  to  defeat  the 
clause  of  return.  I  am  therefore  for,  sustaining  the  reisons  of 
reduction  as  to  blairintibbert,  and  repelling  them  aa  to  Ormaig. 

Lord  ^edwjfn. — 1  am  clear  as  to  the  question  respecting  Blair- 
intibbert ;  and  I  agre^  with  Loird  Glenlee  as  to  that  regarding 
Ormaig,  although  I  differ  in  the  way  of  getting  at  that  opinion, 
la  ques^ons  under  bonds  of  provisions,  there  have  been  varying 
constructions  of  clauses  qf  return.  If  the  conveyance  is  onerous, 
the  clause  of  return  is  gratuitous,  and  gratuitously  defeasible. 
If,  again,  the  grant  is  gratuitous,  the  clause  of  return  is  a  coodr- 
tion  of  tbe  grant,  and  is  not  defeasible,  as  was  decided  in  the 
case  of  Douglas  v,  Lockhart  of  Lee,  referred  to  in  the  pleadings. 
There  are  further  qualifications  of  the  doctrine.  Thus,  if  tbe 
clause  of  return  is  not  in  favour  of  tbe  granter  of  the  deed,  but 
of  a  third  party,  it  is  defeasible,  as  was  held  in  the  case  of  Mar- 
ray  in  1680.  So  also-,  if  other  substitutes  are  interposed  be- 
tween the  party  called  under  the  clause  of  return  and  the  first 
substitute,  the  clause  may  be  defeated;  22d  November  172B, 
Patton  V.  Nairne.*  It  was  there  held  that  the  deed  was  onerous, 
and  that  the  eldest  daughter  could  defeat  the  clause  of  return. 
Now,  in  the  present  case,  the  grant  was  onerous,  and  the  daughter 
was  therefore  entitled  gratuitously  to  defeat  the  dmiseof  return^ 
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His  Lrordsbip  added,  that  the  well-known  case  of  Klshieshiels 
was  illustratire  of  the  present.  The  contract  there  was  held  to 
be  onerous  only  as  to  the  first  heir  called. 

The  Lord  Jusiice^CUrk, — I  entirely  concur  with  the  views 
taken  of  the  question  as  to  the  lands  of  Blairintibbert.  Mrs 
M'Kinnon  Campbell  was  never  validly  infeft  in  that  estate, 
and  being  in  non-entry,  she  could  grant  no  legal  conveyance 
thereof.  As  to  the  other  question  regarding  Ormaig,  I  agree 
with  Lord  Glenlee,  after  looking  into  all  the  decisions.  The 
first  dictum  as  to  contracts  of  marriage  always  has  been,  that 
there  is  no  contract  more  onerous  than  a  marriage-contract.  Be- 
sides, this  contract  contains  various  stipulations  In  favour  of  the 
other  daughters,  and  therefore  1  conceive  that  the  present  action 
is  an  attempt  to  give  effect  to  a  clause  of  return  in  an  onerous 
deed,  which  it  has  never  received  in  deeds  of  such  a  nature.  All 
the  authorities  establish  that  this  was  a  defeasible  clause,  and 
that  88  to  Ormaig,  it  was  defeated  by  the  means  here  adopted. 

The  Coart  pronoanced  this  interlocutor : 

**  Repel  the  defences,  in  so  far  as  regards  the  lands  of  Blairin- 
tibberc,  and  sustain  the  reasons  of  reduction,  in  so  far  as  regards 
the  said  lands,  and  decern :  Quoad  ulira,  as  to  the  lands  of  Or- 
maig, sustain  the  defences,  assoilzie  the  defenders  from  the  con- 
clusions of  the  libel  thereanent,  and  decern,  and  remit  to  the 
Lord  Ordinary  to  proceed  ficcordingly.*' 

Pursuer's  Authorities.  —  Duke  of  Douglas  v.  liOckhart, 
16th  February  1717;  Mor.  p.  4343.  Marquis  of  Clydesdale  v. 
£«rl  of  DuDdonald,  26th  January  1726 ;  Mor.  p.  1262.  Dirie- 
ton*s  Doubts,  and  Stewart's  Answers,  8vo.  Edit.  p.  367. 
Kaimes'  Elucidations,  Art.  XII.  Clause  of  Return.  College 
of  Edinburgh  V.  Mortimer,  Scott  and  Wilson,  11th  February 
1685;  Mor.  p.  4342.  Argument  in  Duke  of  Hamilton  v, 
Douglas,  9th  December  1762;  Mor.  p.  <I358.  Argument  in 
Waucbope  v.  Gibson,  2iid  December  1752;  Mor.  p.  4404. 
Duff  V,  Gofdon,  27th  June  1807 ;  Mor.  App.  voce  Member  of 
Parliament,  No.  13.  Johnstone  v.  Irving,  22d  June  1824;  3. 
S.  and  D.  p.  163.  Nairne  o.  Nairne's  Creditors,  8th  July 
1749;  Mor.  p.  4d4a  Dallas*  Styles,  Vol.  II.  p.  683.  1540, 
c  77.  1606,  c.  15.  Act  of  Sederunt,  15tb  February  1678. 
Juridical  Styles,  I.  p.  351, 2d  Edit. 

Defenders*  Authorities. — (1.)  Stewart  v,  Stewart,  24lh  June 
1669 ;  Mor.  4337.  Lawrie  p.  Borthwick,  February  1683 ;  Mor. 
4339.  Lewis  v.  Lawrie,  13th  February  1736;  Sup.  Vol  V. 
p.  161.  Sinclair  0.  Sinclair,  21  st  November  1738;  Mor.  4344. 
Hamilton  v.  Douglas,  ui  suprn.  Duff  v,  Gordon,  ut  svpra. 
Johnstone,  &c.  e.  Magistrates  of  Canongate,  30th  May  1804  < 
Mor.  15,112.  Ersk.  B.  III.  t.  8,  sec.  45.  Grant  v,  Fraser 
Tytler,  9th  March  1826;  Fac.  Coll.  Stewart  v.  Hoome,  8th 
July  1780;  Mor.  15,535.  Brown  v.  Countess  of  Dalhousie, 
25th  May  1808;  Mor.  App.  voce  Taileie,  No.  19.  Stewart  v. 
Fullerton,  House  of  Lords,  1831.  (2.)  Ayton  v,  Ayton,  7th 
July  1784;  Mor.  9732. 

Lords  Ordinary,  Moncreiff  an4  Cockburn.— ^ct.  W.  Bell; 
James  Malcolm,  S.S.C,  ^gen/. — jilt.  Whigham  ;  Davidsons 
and  Syme,  W.S.,  Agents.-^Mr  Holland,  CUrk [J,R,] 


Wh  JanuarylSSS. 
FiBST  Division. — (G.  D.) 

No.  110.— ^Mrs  Mary  Aitken  or  Brown^  Pursuer, 

V,  James  Rae,  Defender. 

Heritable  Creditor^Diligence,  Prestable — Husband  and  Wife 
— *^  party  hanng  granted  an  heritable  bond,  on  which  infeft' 
tnenl  followed  /  and  having  afien»ards  married,  and  secured 
his  tnfe,  by  antenuptial  contract  ixnd  infeftment,  in  an  annuity, 
payable  out  of  the  tubjeett  in  the  event  if  her  iurvivance-^Held 
that  the  heritable  creditor ,  who  had  entered  ^nto  possession,  was 
entitled,  after  deducting  the  interest  of  his  debt,  to  pay  over  the 
surpfu*  rents  to  the  husband,  and  that  a  discharge  and  receipts 
Uterefor,  granted  by  the  husband  to  the  heritable  creditor,  were 
sufficient  to  bar  a  claim  against  him  at  the  instance  of  the  wife, 
who  survived  the  huiiandf  and  who  insisted  that  the  surplus  rents 


should  have  been  applied  in  extinction  of  the  principal  sum  in 
the  bond. 

In  1806,  Charles  Brown,  the  pnrsuer  a  late  hus- 
band, granted  an  heritable  bond  to  William  Buchanan, 
senior,  over  certain  subjects  in  Airdrie,  for  £200,  in- 
terest, penalty  and  expenses,  to  be  ascertained  '*  by 
his  or  their  own  account  or  oath,  if  required,"  pay- 
able at  Whitsunday  1812,  but  redeemable  at  that  terra; 
or  at  any  term  of  Whitsunday  or  Martinmas  there- 
after, it  being  specially  declared,  that  if  the  whole  or 
any  part  of  the  said 

'*  principal  sum,  interest,  penalty  if  incurred,  and  expenses  fore- 
said, should  be  remaining  unpaid  at  the  term  of  Whitsunday 
1812,  or  if  three  half-years*  annualrent  should  at  anytime  run 
into  the  fourth  unpaid,  then  and  in  either  of  these  events  the 
claim  of  reversion  should,  without  any  declarator  or  order  of 
law,  cease,  and  eo  ipso  become  null  and  void." 

In  either  of  these  events,  the  granter  sold  and  dis- 
poned the  subjects  to  Mr  Buchanan  and  his  foresaids, 
so  that  they  might  at  any  time  after  the  said  term  of 
Whitsunday  1812,  sell  them  for  such  price  as  they 
should  bring,  and  apply  *'  the  price  and  interim  rents, 
if  anv  be  received,  in  payment  of  the  sums  hereby  se- 
cured, and  expenses,"  &c.  The  bond  farther  contain- 
ed a  clause,'  empowering  Mr  Buchanan  and  his  fore- 
saids, **  if  they  think  proper,  at  any  time  before  the 
said  sale,"  that  is,  subsequent  to  Whitsunday  1812, 

"  to  enter  into  possession  of  the  foresaid  subjects,  by  uplifting 
the  rents  of  the  same,  for  which  they  shall  not  be  bound  to  do 
diligence,  and  out-put  and  in-put  tenants,  and  generally,  to  do 
every  thing  that  I  could  have  done  before  granting  these  pre- 
sents ;  and  that  they  shall  be  accountable  only  for  their  actual 
iotromissioos.'* 

Infeftment  passed  on  this  bond,  and  was  duly  re- 
corded in  April   1806.     By  antenaptial  contract  of 
marriage,  entered  into  between  the  pursuer  and  Charles 
Brown,  on  11th  July  181 1^  on  which  infeftment  pass- 
ed in  August  same  year,  the  pursuer  was  secured  in 
an  eventual  annuity  of  £10  per  annum,  payable  oat  of 
the  foresaid  subjects,  in  the  event  of  her  surviving  her 
said  husband,  commencing  the  first  payment  thereof 
at  the  term  of  Whitsnndav  or  Martinmas  immediately 
following  his  death.     William  Buchanan,  senior,  the 
creditor  in  the  bond,  died  in*  1807,  leaving  a  widow, 
who  afterwards  married  Andrew  Rae,   and  a  son,- 
William  Buchanan,  junior,  then  in  pupillaritV.     The 
widow,  as  entitled  to  a  terce  of  her  husbanas  heri- 
tage, and  as  authorised  by  the  tutor-at-law  for  her 
infant  son,  entered  into  possession  of  the  subjects  soon 
after  Martinmas  1812,  drew  the  rents,  and  paid  neoes* 
sary  charges  till  her  son,  Wiljiam  Buchanan,  junior, 
became  of  age,  when  he  entered  into  possession  of  the 
subjects,  and  in  April  1829  granted  a  trust-disposition 
thereof  to  the  defender,  James  Rae,  for  behoof  of 
himself  and  the  truster's  other  creditors.    In  May 
1830,  a  multiplepoinding  was  brought  before  the  She- 
riff of  Lanarkshire,  in  name  of  the  tenants,  to  have  it 
found  who  had  riglft  to  the  rents.     The  defender 
lodged  a  claim  in  this  multiplepoinding,  in  virtue  of 
his  bond  and  infeftment.     ihe  pursuer  claimed  ia 
virtue  of  her  antenuptial  contract  of  marriage,  and  in- 
feftment thereon,  for  the  amount  of  her  annuity  sub- 
seouent  to  her  husband's  death,  which  happened  in 
July  1826|  and  she  averred  that-  the  heritable  debt. 
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originally  due  to  Buchanan,  had  been  more  than  ex- 
tinguished by  the  intromissions  had  by  his  snccessors 
with  the  rents  of  the  subjects,  which  were  admitted  to 
have  amounted  to  £20  yearly,  but  were  alleged  by  the 
pursuer  to  have  amounted  to  from  £24  to  £30  year- 
ly. The  defender  averred  that  the  whole  surplus 
rents,  after  deducting  the  interest  of  the  heritable 
debt  and  charges,  had  been  paid  over  to  Charles 
Brown,  the  pursuer's  husband,  the  proprietor  of  the 
subjects,  in  his  lifetime,  in  evidence  of  which  he  pro- 
duced a  discharge,  dated  26th  March  1822,  granted 
by  Brown  to  Buchanan  senior's  widow,  Mrs  Rae, 
whereby,  on  the  narrative  that  Mrs  Rae  "  had  been 
in  use  for  some  years  past  to  uplift  the  whole  rents 
of  these  premises,  paying  out  of  the  same  the  in- 
terest of  the  said  debt,  and  all  necessary  charges, 
burdens,  and  exactions,  lawfully  exigible  from  the  pre- 
mises, and  accounting  to  me  for  any  balance/'  and 
that  he  was  satisfied  that  she  had  "  fully  and  fairly 
accounted,  paid,  and  made  satisfaction  to  me  for  all 
her  intromissions  and  actings,"  he  acknowledged  that 
then  and  formerly  he  had  "  received  full  payment  from 
her  of  every  sum  of  money  he  could  ask  or  demand  on 
account  of  the  subject  and  matters  aforesaid  in  any 
shape."  The  defender  also  produced  eight  several  re- 
ceipts, granted  periodically  subsequent  to  said  discharge 
by  Brown  to  Mrs  Rae,  the  last  of  them  dated  1 1th  No- 
vember 1825,  acknowledging  payment  of  the  balances 
which  remained  due  of  the  rents,  after  deducting  the 
interest  of  the  heritable  debt  and  charges.  The  above 
discharge  and  receipts  were,  however,  alleged  by  the 
pursuer  to  have  been  granted  falsely,  fraudulently,  and 
collusively  by  her  late  husband,  whose  affections  had 
been  alienated  from  her  by  Mrs  Rae  and  her  son,  for 
the  purpose  of  defeating  the  pursuer's  eventual  claim 
for  her  annuity.  A  record  having  been  closed  in  the 
multiplepoinding,  the  Sheriff  held  that  the  heritable 
bond  and  other  writs  produced  by  the  pursuer,  were 
probalio  probata  that  the  whole  principal  sum  in  the 
Dond  remained  due  and  unpaid ;  preferred  the  defen- 
der to  the  rents  which  formed  the  fund  iji  medio^  and 
found  the  pursuer  liable  to  him  in  expenses.  The 
pursuer  then  put  in  a  minate,  referring  to  the  oaths  of 
the  defender,  his  constituent,  William  Buchanan,  jnn., 
and  of  Buchanan's  mother,  the  whole  facts  founded 
on  by  the  pursuer.  The  Sheriff,  in  respect  the  de- 
fender's claims  were  founded  on  written  deeds,  found 
the  reference  to  oath  incompetent.  The  pursuer  then 
brought  the  present  action  of  reduction  of  the  Sheriff's 
judgments  in  the  multiplepoinding,  and  to  have  it 
found  and  declared  that  the  defender's  heritable  debt 
was  extinguished. 

The  pursuer  pleaded — I.  That  the  parties  intro- 
mitting  with  the  rents  of  the  subjects,  in  virtue  of 
Buchanan's  heritable  bond,  were  liable  in  strict  dili- 
gence, and  were  bound  to  apply  the  surplus  rents, 
after  payment  {)S  the  interest  due  thereon,  in  extinc- 
tion, pro  tanto,  of  the  principal  sum  in  the  bond,  or  to 
hold  the  same  for  the  benefit  of  postponed  heritable 
creditors,  and  were  not  entitled  to  pay  over  any  part 
of  these  rents  to  Charles  Brown,  the  proprietor. — II. 
That  the  Sheriff's  interlocutor,  holding  the  written 
documents  to  be  probalio  probata  of  the  debt,  was  not 
well  founded,  but  that  the  pursuer  was  entitled  to 


prove  by  parole  evidence,  or  at  all  events  by  the  oaths 
of  the  reiipective  intromittert,  that  the  bond  had  been 
extinguished  by  intromission. 

I  he  defender  pleaded — I.  That  the  written  dis- 
charge and  the  receipts  by  Charles  Brown,  instrocted 
a  settlement  of  the  whole  intromissions  under  the 
bond  during  Charles  Brown's  life,  and  must  receive 
effect  in  judgment,  unless  regularly  set  aside  on  com- 
petent grounds. — II.  That  the  rescissory  conclosions 
were  not  directed  against,  and  there  were  no  grounds 
in  law  for  setting  aside  and  refusing  effect  to,  the 
written  discharge  and  the  receipts  granted  by  Charles 
Brown. — 111.  That  the  pursuer  was  not  entitled  to 
declarator  of  extinction,  because  the  bond  waa  still 
resting-owing. — IV.  That  the  minute  of  reference 
was  incompetent  in  the  face  of  the  written  evidence  of 
the  settlements  with  Charles  Brown,  more  especially 
(1.)  as  it  was  a  reference  of  facts  which  admittedly  did 
not  fall  under  the  defender's  knowledge,  and  in  part 
to  the  oaths  of  individuals  who  were  not  parties  to 
the  action ;  and  (2.)  as  the  intromissions  after  the  date 
of  the  settlements  were  admittedly  not  sufficient  to 
extinguish  the  bond,  or  so  far  to  extinguish  it  as  to 
admit  the  pursuer's  claim  in  competition. 

The  Lord  Ordinary  (Moncreiff),  on  20th  May  1834, 
pronounced  the  following  interlocutor  and  note : 

"  The  Lord  Ordinary  having  considered  the  closed  record, 
and  heard  parties'  procurators  thereon — Finds  that  the  pursuer 
was,  by  marriage-contract  and  infeftment,  completed  in  181 1,  aa 
heritable  creditor  of  the  deceased  Charles  Brown  for  an  annuity 
of  ^10  from  the  death  of  the  said  Charles  Brown,  which  hap- 
pened in  July  1826  :  Finds  that  the  deceased  William  Buchanan, 
the  husband  of  Catherine  Brown,  who  was  the  daughter  of  the 
said  Charles  Brown  by  a  prior  marriage,  held  a  prior  heritable 
security  by  bond  and  disposition,  with  infeftment,  in  1806,  orer 
the  same  property  for  £200,  which  bond  was  payable  in  1812: 
Finds  that  the  said  William  Buchanan  died  in  1807,  leaving 
Catherine  Brown,  his  widow,  and  William  Buchanan,  a  son, 
then  in  pupillarity :  Finds  it  admitted  that  the  principal  sum  ia 
the  bond  having  become  payable  in  1812,  Mrs  Buchanan  soon 
thereafter  entered  into  possession  of  the  property,  '  on  account 
of  her  son  and  herself,  and  for  some  years  managed  the  property 
on  her  own  and  her  son's  account;*  and  6nds  that  she  ao  con- 
tinued to  possess  after  being  married  to  Andrew  Hae,  ber  second 
husband,  and  at  least  till  ber  son  William  Buchanan  became  of 
age  :  Finds  that  the  said  William  Buchanan  posaesMd  tbe  pro- 
perty by  himself  or  his  mother  until  be  disponed  it  to  tbe  de- 
fender James  Rae,  as  trustee  for  him  and  bis  creditors,  tbe  said 
James  Rae  being  brother  of  the  said  Andrew  Rae :  Finds  it 
averred  that  the  rents  and  profits  of  tbe  property  in  question, 
during  the  period  of  the  possession  of  these  several  parties, 
amounted  to  a  sum  from  £24  to  ^SO ;  but  that  the  state  of  this 
fact  has  not  been  ascertained,  in  consequence  of  tbe  interlocutors 
and  decree  now  brought  under  reduction :  Finds  that  all  those 
who  thus  possessed  in  right  of  and  as  representing  William 
Buchanan,  the  original  heritable  creditor,  were  bound  to  use 
exact  diligence  in  their  intromissions  with  tbe  rents  and  profits 
of  the  said  subject,  having  a  due  regard  to  the  interest  of  the 
pursuer  as  a  postponed  heritable  creditor :  Finds  that  tbe  said 
pursuer  was  entitled  to  call  the  defender  and  his  constituentt 
William  Buchanan,  to  a  strict  account,  not  only  for  their  own 
intromissions  severally,  but  for  the  intromissions  of  Mrs 
Buchanan  or  Rae,  mother  of  the  said  William  Buchanan,  tbe 
defender's  constituent,  which  were  had  in  his  right,  and  for  his 
behoof:  Finds  that  to  a  certain  effect  it  was  competent  for  tbe 
pursuer  to  demand  such  an  account  in  the  process  of  moltiple- 
poinding  raised  in  the  Sheriff  Court,  but  that  it  is  clearly  com- 
petent to  all  effects  under  the  conclusions  of  tbe  present  action  : 
Finds  that  the  instrument,  bearing  to  be  a  discharge  by  Charles 
Brown  in  favour  of  Catherine  Brown,  designed  as  the  widow  of 
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William  Bochanan,  and  wife  of  Andrew  Rae,  and  tbe  various 
receipts  by  the  said  Charies  Brown  produced  in  the  Inferior 
Court*  do  not  constitute  any  bar  to  the  demand  for  sucb  an  ac- 
counting generally,  whatever  effect  they  may  have  in  the  account- 
ing itaelf :  Finds  it  averred  and  offered  to  be  proved  by  the  re- 
ference to  oath  in  the  Infeiior  Court  (the  same  making  part  of 
the  record  in  this  process),  *  that  the  whole  sum  in  the  bond, 
founded  on  by  Mr  Rae,  has  been  paid  by  intromissions  with  the 
rents  of  the  subjects  in  dispute,  or  otherwise  that  the  rents 
drawn  yearly  above  the  interest  of  the  sum  in  the  bond  were  not 
paid  to  Charles  Brown,  the  debtor  in  the  bond,  as  specified  in 
the  said  discharge,  No.  12  of  process:'  And  finds  it  averred  in 
the  record  in  this  process  that  the  statements  In  the  said  dis- 
cbarge and  receipts  were  altogether  false,  and  were  frandulently 
obtained,  for  the  purpose'  of  defeating  the  pursuer's  claim  of  an- 
nuity :  Finds  that  there  is  relevancy  in. these  averments,  though 
a  question  may  remain  as  to  the  competent  mode  of  establish- 
ing tbem  :  Finds  that  the  reference  to  the  oaths  of  the  defen- 
der and  of  William  Buchanan  in  the  Inferior  Court  was  com- 
petent, and  ought  to  have  been  admitted  :  but  finds  it  unneces- 
sary to  decide  at  present  whether  the  reference  to  the  oath  of 
Mrs  Buchanan  was  competent  or  not,  seeing  that  the  Lord  Or- 
dinary is  of  opinion  that  the  pursuer  is  entitled  at  any  rate  to  a 
full  accounting,  and  that  it  is  still  in  the  option  of  the  pursuer  to 
adhere  to  the  reference  as  made,  or  to  resort  to  other  modes  of 
proof,  if  held  to  be  competent :  Therefore  reduces  the  decree 
called  for,  and  decerns ;  but  before  farther  answer,  appoints  the 
cause  to  be  enrolled,  in  order  that  the  proper  mode  of  proceeding 
in  the  accounting  may  be  determined  :  Finds  it  unnecessary  at 
present  to  give  any  judgment  on  the  questioiv  as  to  the  decree 
for  expenses :  Finds  the  pursuer  entitled  to  the  expenses  hither- 
to incurred  in  this  Court,  and  remits  the  account,  when  lodged, 
to  the  auditor  to  be  taxed,  and  reserves  all  other  questions  of  ex- 
penses. 

*'  iVb/e.— The  interlocutor  explains  the  grounds  of  judgment 
so  fully,  that  very  little  need  be  added  to  it.  The  Sheriff  has 
refused  to  go  into  the  accounting  at  ali,  simply  because  the  de- 
fender's title  stands  on  written  deed^.  This  is  too  evidently 
erroneous  to  require  sny  observation.  But  it  is  plain  that  the 
pursuer  might  have  a  case  iii  the  accounting  to  some  extent, 
even  though  the  discharge  and  the  receipts  were  to  stand  undis- 
puted. As  to  these  documents,  it  may  be  a  question,  how  far  a 
reduction  is  necessary,  at  least,  if  the  reference  to  oath  were  not  to 
be  adhered  to  as  applying  to  them  all  ?  But  the  Lord  Ordinary 
roust  confess  that  the  whole  transaction  appears  to  him  to  bear 
strong  indications  of  collusive  contrivance.  The  very  granting  of 
tbe  discharge  and  receipts  by  a  man,  said  to  have  been  living  in  the 
family  with  Mrs  Rae  at  the  time,  is  extremely  suspicious  at  the 
least*  But  tbe  I^ord  Ordinary  only  means  to  say  that  the  case 
must  be  inquired  into  in  a  different  manner  from  that  followed 
by  tbe  Inferior  Court.  There  seems  to  be  some  mistake  in  tbe 
pursuer's  averment  as  to  William  Buchanan  the  first  having  him- 
self gone  into  possession,  for  he  died  in  1807,  and  the  sum  in 
the  bond  was  not  psyable  till  1812.  Tbe  Lord  Ordinary  has 
taken  the  admitted  facts," 

The  defender  reclaimed.  At  the  advising  on  27th 
November, 

I^crd  President  said,  This  lady  had  a  right  to  her  annuity  only 
if  she  survived.  Now,  suppose  the  surplus  rents,  after  paying  the 
interest  of  the  heritable  bond,  were  only  equivalent  to  the  support 
of  the  husband,  who  was  proprietor,  could  his  wife,  in  consequenre 
of  her  contingent  right,  have  interpelled  the  heritable  creditor  in 
possession  from  paying  over  the  surplus  rents  to  the  husband  ? 
I  think  not.  It  is  not  even  alleged  that  she  intimated  her  con- 
tingent right. 

^  Lord  (^f^fVf.— The  husband  was  surely  entitled  to  grant  a 
discharge  before  the  annuity  became  due  or  emerged. 

Lord  Balgray, — It  rather  appears  to  me  that  it  would  be  ad- 
rerse  to  the  principles  of  our  law  so  to  hold.  I  have  always 
understood  that  an  heritable  creditor  who  enters  into  possession 
does  so  to  pay  both  principal  and  interest,  and  that  he  is  in 
malajjde  to  apply  the  rents  in  any  other  way.  This  case,  in 
this  view,  comes  to  be  o(  great  importance,  and  1  wi^h  time  to 
con^idtr. 


Lord  Prefu/en/.— There  can  be  no  doubt  that  the  law  is  so 
where  there  is  an  actual  debt,  the  term  of  payment  of  which  has 
come.  But  this  was  a  mere  contingent  debt  which  might  never 
be  due  at  all.     It  depended  on  the  wife's  survivance. 

Lord  Gillies, — A.  has  an  estate  of  £1000  a-year,  and  grants 
an  heritable  bond  to  B.  Afterwards  A.  marries,  and  grants  a 
bond  of  annuity  to  his  wife,  in  the  event  of  her  survivance.  The 
heritable  creditor  enters  into  possession,  and  the  hubband  says, 
I  have  nothing  to  live  on,  if  you  apply  the  surplus  rents  to  the 
principal  sum,  and  accordingly  the  heritable  creditor  allows  the 
husband  to  get  the  surplus  (after  paying  the  interest),  for  the 
support  of  himself  and  his  wife,  could  the  wife  afterwards  claim 
it  from  the  heritable  creditor  ? 

Lord  Balgrcy* — In  that  case  it  would  be  the  duty  of  the 
heritable  creditor  to  pay  tbe  interest,  and  he  might  give  over  the 
surplus  to  the  husband ;  but  that  seems  different  from  what  was 
done  here. 

Tbe  case  was  delayed  till  to-day,  when  the  Coort 
were  of  opinion,  that  the  heritable  creditor  was  justified 
in  paying  over  the  surplus  rents  (after  providing  for 
the  interest)  to  the  husband  ;  that  the  discharge  and 
receipts  produced  were  evidence  of  the  surplus  hav- 
ing been  so  paid  over,  unless  the  effect  of  them  was 
taken  away  by  the  oath  of  the  iiitroraitters  ;  and  that 
a  reference  to  oath  should  be  allowed  to  be  pot  in,  re- 
serving all  questions  as  to  who  were  the  proper  par- 
ties to  whose  oath  the  reference  should  be  sustained. 
They  therefore 

**  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaioaed  against : 
Find  that  the  creditor  in  the  first  heritable  bond  was,  during  the 
life  of  Charies  Brown,  justified  in  paying  to  him  such  of  the 
rents  and  profits  of  the  subject,  over  which  the  said  security 
extended,  as  were  by  him  intromitted  with,  and  in  his  hands 
after  answering  the  interest  of  his  debt,  and  thdt  he  was  not 
bound  to  apply  the  arrears  in  extinction  of  the  principal  sum  of 
his  debt,  notwithstanding  the  existence  of  the  contingent  heri- 
table security  granted  to  the  pursuer  by  her  husband,  the  said 
Charles  Brown  ;  sustain  the  discharge  and  receipts  founded  on 
by  the  defender  as,  hoc  ttatu,  a  sufficient  bar  to  the  pursuer's  de- 
mand ;  and  before  further  answer,  appoint  the  pursuer,  within 
fourteen  days,  to  put  in  a  minute  of  reference  to  oath,  reserv- 
ing to  the  defender  all  competent  objections  thereto." 
Signed  20th  January. 

Lord  Ordinary,  Moncrelff. — Act,  Dean  of  Faculty  ( Hope) 
and  A.  M'Neill ;  Wotherspoon  &  Mack,  W.S.,  Agenti, — AU, 
Rotherfurd  and  Patterson;  John  Cullen,  W.S.«  jigeni,^Mr 
Bell,  Ckrk.'^lG.D,] 


\5ih  January  1835. 
First  Division. — (G.D.) 

No.  111. — Alexandeu  Kettle  Yocxo,  W.S., 

Petitioner. 

Agent — College  of  Justice— Name— ^  member  of  the  College  of 
Justice  havirn^  obtained  the  royal  license  to  use  an  additional 
surname — petition  for  authority  to  use  the  same  surname  in  all 
Judicial  proceedings  and  writs  held  to  be  unnecessary. 

The  petitioner  presented  an  application  to  the 
Court,  setting^  forth,  That  he  had  obtained  the  royal 
license  for  himself  and  his  issue  henceforth  to  use 
the  surname  of  Young,  in  addition  to  that  of  Kettle  : 
That  being  a  writer  to  the  Signet,  and  as  such  a  mem- 
ber of  the  College  of  Justice,  enrolled  under  tlie  name 
of  Kettle,  he  had  been  advised  to  present  this  appli- 
cation, and  therefore  praying  the  Court  to  interpone 
their  authority  to  the  petitioner's  henceforth  nsin^  the 
surname  of  Young,  in  addition  to  that  of  Kettle,  in  all 
judicial  writs  and  proceedings.  The  Lord  President, 
on  moving  the  petition,  expressed  aclearnpiniun  that 
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It  was  unnecessary,  and  the  petition  was  thereupon 
withdrawn. 

Act,    Dean  of  Faculty  (Hope). — Graham  Binny,   W.S., 
Jgent — Mr  Kolhind,  a€rlu^lG,D,'\ 


\5ik  January  1835. 
Seconi>Qivi8Ion.— (J.  R.) 

No.  112. — RobERT  Brown,  Pursuer^  v.  The  Rev. 
John  Thomson,  &c.,  Defenders, 

Savings  Bank — Jari«diction-^ Statute.  59  Geo.  III.  c.  62.— 

*  A^pariy  who  had  deponUd  a  sitm  of  money  -in  a  tatingg  banM$ 

having  bought  art  action  in  the  Supreme'  CoiArt  against  the  tfi- 

rectort  for  payment  thereof'-^ Held,  under  the  Statute,  59  Geo, ' 

III,  c,  62,  tec.  9,  that  the  action  was  incompetent. 

By  59  Geo.*  in.  c  62,.  entitled  f<  An  A^t  For  .the 
Protection  of  Banks  for  Savings  in  Scotland/'  it  is 
enadted :  .  ^. 

Sec.  IX.  **  That  in  all  eases  not  provided  for  by  the  rules  and 
regulations  of  any  institution  taking  the  benefit  of  this  Act,  where 
any  matter'of  di'spate  sbajl  arise  fimong  the  managers  or  other 
nembers  piM  aforesaid,  of  any  such  inaitutipn,  or  of  any  persons 
acting  4inder  them,  and  any.  individual  depositor  therein,  or  any 
executor,  administratpf*  next  of  kin  or  creditor  of  any  dieceased 
depositor,  or  any  person  claiming  to  be  such  executor,  <adminii- 
trator,  next  of  kin  or  creditor,  then  and  In  such  case  such  mat- 
.ter  of  ^ispute.shall  be  submitted  to  the  Sheriff  or  Stewart  or  his 
Substitute  of  the  shire  or  stewartry  within  which  such  institu<» 
tion  is  situated,  for  his  decision  \  whereupon  the  said  Sheriff 
or  Stewart  or  his  Substitute  shall  be  bound  to  decide  forthwith, 
and  his  decision. shall  be  final  and  conclusive  and  binding  on 
all  pariiea,  and  in  no  case  whatever  shall  it  be  competent  to 
bring  such  deoi^on  under  U>c  review, of  any  court  of. law  what- 
ever, \ij  appeal,  suspension^  advocation,  reduction  or  any  other 
form  of  process.** 

In  AprQ  1815,  a  savings  bank  was  established  in 
the  village  of  Lessndden,  called  the  "  Parish  Bank  of 
Lessadden,*'  and  **  intended  for  the  benefit  of  trades- 
nen,  servants,  and  labourers  residing  in  the  parishes 
of  St  BoswelFs,  Mertoun,  and  Maxton.**  By  the 
rules  of  this  institution,  the  managenaent  wa^  com- 
mitted to  twelve  directors,  who  had  the  appointment 
of  a  treasurer*  to  whom  the  usual  duties  of  such  an 
oAce  were  assigned,-  and  who  was  required  to  report 
a  state  of  the  affairs  to  an  ordinary  annual  meeting  of 
the  directors,  who  were  also  appointed  to  hold  monthly 
meetings  for  the  purpose  of  overlooking  his  proceed- 
ings, and  giving  instruciionfl  concerning  the  ousiness 
of  the  establishment  generally.  The  regulations  fiir- 
•ther  provided,  that  no  8un>  less  than  6d.,  nor  more 
than  £9,  19s.t  could  be  deposited,  and  that  when  the 
deposits  of  any  contrrbutor  amounted  to  £10,  he 
should  withdraiF  that  sum.  These  rules  and  regula- 
tions were  duiy  confirmed  by  the  Quarter  Sessions, 
in  terms  of  the  above  Act  of  Parliament.  In  1819, 
Mr  Scott,  the  treasurer,  having  died,  the  directors 
made  choice  of  Mr  George  Knox  to  be  his  successor. 
Knox  continued  to  hold  this  situation  for  the  subse- 
quent years  of  the  bank's  duration,  which  the  direc- 
tors, in  1827,  resolved  should  be  given  op;  about 
which  time,  also,  it  was  discovered  that  Knox  bad 
been  guilty  of  misappropriation  of  the  funds  to  a  con- 
siderable amount. 

The  pursuer  brought  the  present  action  for  payment 
«r£9,  10s.,  being  the  sum  contained  in  a  deposit-re- 
i:elj>t  held  bj  him  from  said  bank.    Tlie  summons 


was  directed  against  two  of  the  directors,  and  the 
alleged  representative  of  a  third  director,  and  con- 
cluded against  them  on  the  ground  of  negligence,  in 
not. exercising  a  doe  control  over  the  proceedings  of 
the  treasurer.  Besides  other  defences,  both  prelimi- 
nary and  on  the-  merits,  the  defenders  objected,  iu 
limine^  to  the  competency  of  the  action,  in  reapect 
that,  by  the  abofe  clause  of-  the  Statute,  the' junsdic- 
tion  of  this  Court  was  excluded. 

The  Lord  Ordinary  (Moncreiff),  on  16th  Decem- 
ber 1834,  pronoancedtfae  foIlu.wing  interlocQtor  and 
note:    .      '  *  »    .        .-.  .    •» 

'*  The  Lord' Ordinary  having  consfdered  the  snmmonaand 
defences,  and  heard  parties*  procurators  on  tl^e  first  preliminary 
defence,  Finds  that  this  is  an  ordinary  action  a|  Xbe  instance  oT 
a  party,  who  states  himself  as  having  deposited  a  small  sum  of 
money  in  the  savings  bank  referred  to,  concluding  simply  against 
the  three  defenders^  as  the  acting  directors  of  that  inatitotiony 
for  .payment  of  that  money :  Finds  that  sach  a  claim,  or  desaand, 
when,  n^sisted,  as  set  forth  in  thtf"  summons,  clearly  resolves 
into  a  matter  of  dispute  between  the  managers  of  the  aaid  bank 
and  an  individual  depositor  therein,  wh\eh  is  compr«hend«d  in 
the  express  words;  and  must  be  presumed  to  be  witbin'the  mean- 
ing,  of  the  9th  section  of  the  Statute,  59tb  Geo.  III.  c  ^: 
Finds  that  the  provision  of  that  Slatute  is  impemtivevthat  every 
siich  letter  of  dispute' shall  be  submitted  to  the  Sheriff  of  the 
coynty  *'  within  which  stich  institution  is  situated,**  for  bis  de- 
cision, and  that  sorb  decision  shall  be  final,  and  not  subject  to 
review :  Finds  that  it  iS  necessarilv  implied  in  the  creation  of 
such  a  special  jurisdiction,  that  all  the  parties  whom  it  is  neces- 
sary to  call  as  defenders  to  the  action,  wherever  the^  may  re- 
side within.  Scotland,  may  be  competently  called  as  parties  by 
the' forms  known  to  the  law,  in  other  cases  of  jurisdiction 
cstabiished,  independent  of  personal  residence,  and  in  I'espect  of 
the  statutory  jurisdiction  in  this  ease,  in  the  shire  of  Roxburgh, 
where  the  institution  is  admitted  to  be  situated,  and  within 
which  two  of  the  defenders  are  admitted  to  have  their  residence : 
Finds  that  no  dilficuhy  in  explicating  the  jurisdiction  can  arise 
from  the  circumstance  of  the  other  defender,  Mr  Duncan,  re-* 
siding  in  the  adjoining  county :  Therefore,  sustains  the  said  first 
preliminary  defence,  finds  the  action  incompetent  in  this  Court, 
dismisses  the  same,  assoilzies  the  defenders,  and  decerns,  re- 
serving to  the  pursuer  to  proceed  as  he  may  be  advised  in  any 
action  before  the  Sheriff  of  the  county  of  Roxblirgh :  Finds  ex- 
penses due,  and  remits  the  accpunt,  when  lodged,  to  the  auditor 
to  be  taxed. 

**  Note — This  cause  may  be  of  considerabte  'importanee. 
Whatever  may.  be  the  source  of  the  dispute,  of  the  grounds  of 
conclusion,  the  action  itself  is  simply  for  payment  of  a  sum  de- 
posited in  a  savings  bank.  If  the  clause  of  the  Statute  does 
not  apply,  or  has  not  the  effect  of  excluding  the  jurisdiction  of 
this  Court,  any  depositor  in  any  such  bank  may^ing  an  actidn 
.  here  for  *'  sixpence," — the  rules  expressly  admitting  of  such  a 
d(Q>08it ;  and  the  same  effect  will  in  many  cases  be  prodnced^if 
it  be  held  that,  wherever  one  of  the  acting  directors  resides  in  a . 
different  county  from  that  in  which  the  institution  is  situated, 
the  Sheriff  has  no  jurisdiction.  Nevertheless,  the  difficulxy 
created  by  this  last  circumstance  is  deserving  of  consideration. . 
The  general  rule  ^certainly  is,  that,  in  personal  actions,  where 
one  of  several  principal  obligants  resides  forth  of  ihe  Sheriff's 
jurisdiction,  where  others  may  have  their  residence,  it  is  not 
competent  to  force  him  to  appear  by  means  of  letters  of  supple- 
ment. This  is  the  clear  import  of  the  case,  Blackwood  p. 
Halliday,  January  1731,  Mor.  6287;  and  the  doctrine  of  Mr 
Erskine  is  not  different  from  thi8,As,  in  speaking  of  jurisdiction, 
ratione  rei  sitae,  he  evidently  alludes  to  real  actions.  Lord 
Kaimes,  in  his  valuable  tract  on  the  subject,  clearly  bolds  this  ' 
in  point  of  principle.  But  the  present  case  is  very  special. 
Here  is  an  express  Statute,  which  gives  to  every  such  institution 
a  special  locality  in  respect  of  juriadiction.  AW  parties  con- 
cerned, wherever  they  may  live,  are  thereby  required  to  submit 
every  matter  of  dispute  to  the  Sheriff  of  the  county  where  the 
institution  is  situated.     If  this  were  held  to  be  of  the  nature  of 
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an  arbitration,  as  the  pursuer  argued,  this  Court  could  compel 
Mr  Duncan,  if  he  refused  to  enter  into  the  submission.  But 
taking  it,  as  the  after  clauses  regarding  the  SberiflT's  decision 
and  review  by  advocation,  &c.  seem  to  indicate,  to  mean  a  judi-  . 
cial  proceeding  before  tb^  •Sheriff,  it  is  plainly  intended  to  be 
exclusive,  and  to  comprehend. all  cases  of  such  disputes,  without 
toception.  If  so,  there  must  be  ipeans  of  duplicating  the  juris- 
diction. The  difficulty  might  be  greater  if  none  of  the  defen-* 
ders  resided  in  the  county ;  and  it  might  then  be  a  fair  question, 
whether  they  should  not  all  be  held  to  •  haye  a  domipil^  for 
jurisdiction  at  the  place  of  business  of  the  ban||,  at  least. 
quoad  tmc.  But  that  state  of  difficulty  does  not  arise.  If  an* 
action  were  brpught  before  the  Sheriff  of  Roxburgfi»  two  of  the 
defenders  could  be  e^ctually  cite<l ;  and  though  Mr-Duncan,  if 
called  at  all,  might  possfbly  plead  that  he*  was  not  answerable  to 
the  jurisdiction,  ^his  would  .only-produce  a  defence,'that  all  par- 
ties having  interest  bad  not  befen  legally  called.  The  question 
would  then  arise,  whether  he  could  be  called  by  letters  of  sup- 
plement fnoni  the  Couft  of  Session.  The  Lord  Ordinary  thinks 
that  ha  could  ;  because  there  is  a  statutory  jurisdiction  given  to- 
this  Sheriff,  in  thp  particular  case,  which  is  fully  equivalent  to  that 
which  arises  from  the  local  situation  of  a  parfiqular  subject;' 
and  there  beiqg  parties  already  in  the  field  Vho  are  by  residence 
amenable,  aAd  whp,  if  the  Statufe  has  force,  can  be  called  no-  . 
whereelse,  that  statutory  and  local  jurisdiction  must  be  expli- 
cable by  the  known  fprm  used  in  analogous  cases.  It  being 
•tated  that  this  is  taken  as  a  lei|ding  case,  with  the  view  of  de- 
termining whether  all  the  depositors  in  this  Bank,  toa  larffe 
jMDOunt,  may  not  try  their  claims  in  this  Court,  the  Lord  Ordi- 
nary  thinks  that  expenses  must  be  given*  It  might  have  been 
more  doubtful  if  the  action  had  been  brought  before  the  She- 
riff of  Roxburgh,  and  Mr  Duncan  had  refused  to  appear,  or  ha4 
pleaded  want  (^jurisdiction  J' 

The  porsuer  reclaimed ; 

Xorri  GjenUt^—rThe  decision  0f  this  <f^estion  must  be  rfgti- 
lated  by  considering  the  terms  and  object  of  the  Statute.  I 
have  not  found  the  vipw  taken  by  the  tiord  Ordin^y  to  be  ill 
founded.  I  am  aware  it  has  been  pften  said,  there  must  be 
something  explicit  to  affect  the  general  juiisdiction  of  this 
Covrt.  Now.  this  Statute  is  in  the  nature  of  a  special  privi- 
lege conferred  on  this  institution,  and  if  they  conform  to  its 
yequisites,  any  disputes  which  ma^  arise  are  to  be  adjusted  be- 
fore the.  Sheriff.  This  certainly  ;s  a,  right  which  did  not  exist 
before  ;-l— it  is'a  special  privilege  conferred  in  the  shape  of  a  de- 
claration. It  is  said  this  if  a  common  law  question.  I  do  not 
^now  that  this  is  at  all  to  the  purpose,  looking  to  the  terins  of 
the  enactment,— it  is  just  by  the  cpmU)OD  \^w  the  Sheriff  is  to 
regulate  the  questions  which  come  before  him  under  this  Statute. 
In  any  way  you  choose  to  D^ake  your  claim,  you  mqst  go  before 
the  Sheriff.  I  think,  therefore,  the  Lord  Ordinary  is  right  in 
saying  that  the  Sheriff  has  juris4^ction.  If  you  once  grant  he 
has  jurisdiction,  the  true  way  %o  explicate  that  jurisdiction  is  by 
letters  of  supplement,  which  authorise  the' officers  to  execute 
their  warrant  beyond  hi>  jt|risdiction,  by  citing  the  party ; — the 
letters  of  supplement  s}]pply  thi^  defect  in  the  Sheriff*s  autho- 
rity. 

Lord  Medwjfn, — I  concur  i|i  yrbat  has  been  npw  stated.  I 
believe  every  person  l^nowstbe  pyrposeof  these  institutions,  and 
the  anxiety  of  the  Legislature  to  giye  evefy  facility  in  promoting 
their  object.  It  is  said  there  is  no  express  exclusion  in  the 
Statute, — nothing  to  interfere  with  the  cumulative  jurisdiction 
of  this  Court.  In  a  case  like  this,  where  the  institution  is  new, 
^d  the  object  so  bene^cial,  I  do  not  think  it  was  necessary  ex- 
pressly to  exclude  the  jurisdiction.  I  think  it  might  be  done, 
by  saying  that  actions  were  to  be  brought  before  a  particular 
Judge.  The  friendly  sopiety  acts  were  the  first  ivhicb  led  to  a 
consideration  of  this  matter.  We  have  had  one  or  two  decisions 
with  regard  to  them*  In  these  Acts,  the  jurisdiction  of  the 
pourt  of  Session  is  not  expressly  excluded.  With  regard  to 
the  point  incidentally  arising,  whether  judgment  is  to  be  ob- 
tained in  the  shape  of  ^  reference  or  by  action  ? — that  is  of  no 
consequence  to  the  general  question.  The  word  decision  is 
i^ientioned ;  and  I  rather  think  the  proper  forny  is  to  bring  the 
dispute  before  the  Sheriff  as  a  referee,  and  not  as  a  judge.     In 


the  friendly  society  acts,  arbitration  is  expressly  stated  to  be  the 
form,  and  in  the  English  savings  banks*  acts,  arbitration  is  pro- 
yided  for.  It  is  said  this  is  a  con^mon  law  question.  Unques- 
tionably, every  person  who  disputes  a  right  must  do  it  under  4he 
cQrqmqn  law,— -^he  must  use  a  common  law  defence  agaitisteveiy 
question  of  right.  The  only  question  then  is,  Whethtf  the 
Sberi^,  having  jurisdiction,  paq  e^plfcafe  th^  jurisdiction  in  the 
ordinary  way.  Here  I  agree  with  the  Lord  Ordinary  and  Lord 
Qienlee.  Take  for  instance  the  case  of  arrestn^ent, — the  sub- 
ject arrested  is  within  the  jurisdiction,  but  the  debtor  is  beyond 

'it.  Here  the  judge  must  apply  to  this  Court  to  explicate  his 
jurisdiction  against  the  debtor,'  because  he  is  the  person,  against 
whom  the  decree  is  to  be  enforced.  V.  look  upon  this  case  in 
the  same  light,  and  I  think  that  letters  of  supplement  may  issue 
against  these  parties^  and  that  by  means  of  these  letters*  the 
jurisdiction,  of  the  Sheriff  mav  be  made  effectual. 

fhe  Lord  Justiee-CUrk, — I  have  no  difficulty  in  thinking  the 
intention  of  the  Legislature  manifest  I  haye  not  the  'sligbfest 
doubt  th^ir  oiyect  was' to  create  a. new,  speedy,  and  cheap  n^ethod 

.  of  settling  claims.  Tha  saoie  thing,  was  m  view  in  the  friendly 
society  acts.  When  your  f^ordships  afe  called  on  to  cqnstrue  i| 
Statute,  you  must  consider  the  object  of  the  enactment;  and  to 
give  it  ahy  other  construction  than  that  authorises,  woqld  be 
completely  to  neutralize  its.pqrpose,  by  leaving  an  opening  for 
endless  litigation.  Irwas  oq  this  principle  the  case-of  *Orr  an^ 
Lindsay  was  decided.  The  only  question  is.  Whether  proper 
means  are  taken  to  explicate  a  jurisdiction  already  conferred  ? 
If  this  case  had  gope  before  the  Sheriff,  it  is  impossibly  to  sup* 

'  pose  an  objection  could  be  taken  to  his  jurisdiction ;  but  suupose 
the  objection  taken,  then  comes  the  principle  of  explication  of 
j[urisdictidn,  for  which  purpose  the  authority  of  this  Q)urt  shoul4 
be.  giyen.  I  am  therefore,  on  these  grounds,  as  well  as  for  the 
reasons  stated  by  the  Lord  Ordinary,  for  adhering  to*  his  Lord- 
ship's interlocutor.- 

The  Coi^rt  adhered^  and  foond  the  p4r8ner  liable  ia 
additional  expenses. 

l^ord  Ordinary,  MoncreiQl  —  Jd.  Graham  Bell;-  William 
Allan,  S.S.C.,  Agent — AU»  Charles  Baillie;  Robert  White* 
W.$.,  A^nt — Mr  Thomson,  Clerk,^\J,R,'\ 


nth  January  1835. 

FiBST. Division. — (G.  D.) 

No.  113.— Benjamin  Abernethie  and  his  Assvo- 

NEES»  •/'ttr#tter^y    V.    MaJOR-QSNERAL    fi^JAMllf 

Forbes  or  Gordon,  Defender. 

Blank  Writ—Sutute,'  1696,  c.  25— Entail— ^  deed  of  entaU 
haning  been  executed  blank  in  the  nami  of  one  c/  the  remote  sub^ 
itituteif  whote  name  wob  filled  in  by  the  variter  of.  the^  deed,  in 
tirnii  of  a  holograph  tetter  of  the  granter,  sfmul  et  semel  with 
thfi  filling  up  of  the  teAing  idaute—Held^  that  'the  entail  wot  not 
ther^y  rendered  inoalidf  so  far  at  regatded  fH&r  Mubttitutet* 

The  late  I^ieateoant-General  Benjamin  Gordoa 
executed  a  deed  of  striot  entail  of  hit  lands  and  estate 
of  Balbithan  in  Aberdeenshire.  The  deed,  when  writ* 
ten  oqt,  contained  a  destination  in  farpor  of  the  grantr 
er,  and  ^^^^^  1"^  4®ceH9e  the  defender,  and  the  neirS'* 
male  of  his  body,  tinder  burden  of  certain  liferents ; 
whom  failing,  the  parsaer  and  the  heirs-male  of  hie 
body ;  whom  failing,  the  pursuer's  brother  (deceased) 
and  the  heirs-male  of  his  body ; — this  destination  was 
followed  by  the  word^  **  whom  failing,"  and  then  a 
blank  space  was  left  in  the  deed,  followed  by  a  desti- 
nation haredibus  nominandis,  and  lastly,  to  heirs  whom- 
soever. 

The  deed  was  in  ^his  state  transmitted  to  General 
Gordon,  and  after  lying  with  him  for  a  considerable 
time,  he  signed  it  before  witnesses,  at  Balbithan,  on 
the  20th  day  of  July  ISpS,  and  returned  it  to  hit| 
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agent  at  Aberdeen,  accompanied  by  tbe  following 
holograph  letter : 

**  Balbithan,  20/A  July  1803. —  Dear  Sh*,— According  to 
what  waa  aettled  betwixt  us  at  last  meeting,  I  s^nd  jou  by  the 
bearer  mj  disposition  and  deed  of  entail,  as  made  out  b?  yon, 
signed  b^  me  at  Balbithan  this  SOtb  day  of  July  1803,  m  pre- 
sence of  Alexander  Williamson,  my  servant,  and  Archibald 
M'Oillavray  in  Balcraig.  witnesses,  which  you  will  please  cause 
your  clerk,  Lewis  NicoU,  fill  op  according  to  form  ;  and  you  will 
please,  on  a  piece  of  paper,  send  roe  a  sketch  of  what  you 
mentioned  may  be  necessary « in  case  I  should  choose  to  add  any 
small  codicil  or  legacies.  You  will  likewise  cause  fill  up  the 
blank  in  the  linre  of  succession,  with  the  name  and  designation 
of  Sir  John  Gordon,  captain  and  lieutenant  in  the  Coldstream 
regiment  of  Guards.*'  (Signed)        **  Ben.  Gordon.*' 

The  writer  of  the  deed  accordingly  filled  up  the 
blank  aa  above,  along  with  the  testing  claase,  and  the 
deed  was  retransmitted  to  General  Gordon. 

Several  years  after  the  death  of  General  Gordon, 
the  defender,  then  the  heir  in  possession,  raised  a  re- 
duction of  the  entail,  when  the  pursuer  and  Sir  John 
Gordon  were  both  abroad,  and  on  22d  June  1822,  the 
late  Lord  Kinedder,  Ordinary,  pronounced  a  decree 
in  absence,  finding 

"  that  there  was  a  blank  in  the  deed  of  taillie  challenged  at  the 
time  it  was  executed,  and  that  an  important  clause  was  after- 
wards inserted  in  the  blank  space ;  finding  also,  that  the  said 
deed  is  false  in  its  date ;  and  therefore  reducing,  decerning  and 
declaring,  in  terms  of  the  libel." 

The  pursuer,  on  his  return  from  abroad,  raised  the 
present  action  of  reduction,  reductive  of  the  above 
decree,  contending — I.  That  the  Statute,  1696,  c.  25, 
did  not  apply  to  this  case  ;  and  that,  at  all  events,  it 
never  could  apply  to  annul  the  substitution  in  favour 
6f  the  pursuer. — 11.  That  the  Statute,  though  other- 
wise applicable,  did  not  apply,  because  the  deed  was 
not  delivered  blank,  but  was  filled  up  prior  to  delivery, 
and  it  was  left  to  common  law,  whether  there  was  an 
effectual  substitution. — III,  That  if  the  Act  applied 
to  the  period  of  subscription  as  well  as  delivery,  then 
the  deed  was  effectually  filled  up,  beeanse  directions 
were  given  for  this  purpose  unico  coniextu  with  sub- 
scription. 

The  Lord  Ordinary,  on  4th  (signed  7th)  July  1834» 

*'  In  respect  that  the  blank  which  is  said  to  have  existed  in 
General  Gordon's  entail  at  the  time  of  its  execution  was  in  a 
l»art  of  the  substitution  posterior  to  that  in  which  the  names, 
both  of  the  defender  and  the  pursuer  in  the  present  action,  w^re 
inserted,  and  that  the  said  deed  of  entail  was  otherwise  perfect 
and  complete.  Finds  that  the  existence  of  such  blank  did  not 
affect  the  validity  of  the  deed  as  to  these  parties,  and  that  the 
defender  was  not  entitled  to  pursue  and  obtain  the  decreet  of 
reduction  in  absence  now  challenged,  or  to  make  up  the  titles 
in  fee-simple,  sought  to  be  reduced  in  this  action ;  and  therefore 
reduces  and  decerns  in  the  reductive  conclusions,  in  so  far  as 
the  interest  of  the  pursuer  is  concerned,  or  may  require ;  But 
as  no  appearance  is  nuide  for  Sir  John  Gordon,  whose  name  is 
said  to  be  improperly  filled  up  in  the  blank,  contrary  to  the  pro- 
yiaiona  of  the  Act  1696,  c  25,  Finds  it  unnecessary  to  determine 
whether  such  filling  up,  or  the  holograph  letter  by  which  such 
fiNing  up  was  authorised,  would  effect  or  import  a  valid  substi- 
tution in  favour  of  the  said  Sir  John  Gordon,  or  of  any  sub- 
stitute called  after  him  in  the  order  of  succession  ;  and  super- 
sedes the  consideration  of  the  other  conclusions  of  the  libel  as 
to  tbe  defender  having  incurred  an  irritancy,  and  the  pursuer 
being  entitled  to  enter  to  possession  of  the  estate,  till  this  inter- 
locator,  and  the  decreet  of  reduction  therein  contained,  shall  be 
1^1 ;  and  supersedes  also  the  question  of  expenses. 

**  NoU.-^The  alleged  falsity  of  tbe  date  of  the  entail,  which 


was  one  of  the  ro/iones  decidendi  in  tbe  original  decreet  of  re- 
duction, having  been  judicially  abandoned  b^  the  defender,  tbe 
question  came  to  turn  entirely  upon  the  bearing  of  the  Act  1696. 
c.  25,  upon  a  case  like  the  present.     There  was  much  learned 
argument  before  the  Lord  Ordinary,  on  the  question.  Whether 
the  Act  could  at  all  apply  to  this  instrument,  in  respect  that  th« 
blank  was  regularly  filled  up  before  delivery  t — and  also  on    tbe 
question,  whether  the  filling  up  t/ntco  corUextu  with  writing  the 
testing  clause,  and  in  virtue  of  a  holograph  mandate  by  tbe  granter, 
was  not  a  filling  up  authorised  by  the  Statute  ?— and  whether 
that  holograph  mandate  was  not  of  itself  b,  valid  substitution  in 
favour  of  the  party  named  therein  ?     There  were  man/  points 
of  difficulty  in  .this  part  of  the  argument;  and  if  the  Lord  Ordi- 
nary had  thought  it  necessary  that  they  should  be  determined^ 
before  justice  could  be  done  between  the  present  parties,   he 
would  probably  have  adopted  tbe  suggestion  made  by  tbe  defen- 
der, and  reported  the  question  upop  cases  to  the  Court.     For 
the  reason  assigned  in  the  interlocutor,  however,  he  did  not  think 
this  necessary.     In  a  question  with  Sir  John  Gordon,  it  would 
probably  have  been  indispensible.     But,  as  between  the  present 
parties,  there  seemed  to  him  to  be  clear  and  sufficient  grounds 
for  decision,  apart  altogether  from  those  more  difficult  inquiries. 
It  was  thought,  in  the  first  place,  to  be  clear  enough,  that  though 
the  Act  bears  generally  that  the  deeds  against  which  it  is  direct- 
ed *  shall  be  declared  null,'  this  truly  means  only,  that  they  shall 
be  null  as  to  the  persons  whose  names  were  improperiy  inaerted 
in  the  blanks,  and  that  the  effect  of  this  nullity  on  the  other  ports 
of  the  deed  shall  be  determined  on  the  ordinary  principles  of 
law.     The  whole  of  the  decided  c^ses  support  this  construction, 
as  well  aa  the  preamble  of  the  Statute,  and  justice,  and  tbe  reason 
of  the  thing.     Tbe  evil  intended  to  be  remedied  was,  tbe  risk 
of  fraud  from  the  prevailing  practice  of  passing  bonds  blank  in 
the  name  of  the  payee  from  band  to  hand,  as  bills  of  exchange 
now  pass  with  blank  indorsations ;  and  the'  case  contemplated 
by  the  Statute,  and  to  which  its  terms  are  accomnMxlated,  was 
that  of  one  or  a  number  of  conjunct  payees  so  £lled  into  the 
blank,  by  the  annulment  of  whose  rights  the  instriimefit  itaelf 
of  coune  became  null.     But  when  the  Statute  came  to  be  prac- 
tically extended  (for  which  there  was  no  doubt  sufficient  warrant 
in  its  words)  to  deeds  of  entail,  with  a  varietv  of  substitutions, 
and  to  other  complex  instruments,  under  which  diveree  interests 
were  provided  to  diveree  pereons,  it  would  plainly  have  been 
carrying  the  remedy  far  beyond  the  evil,  and  in  fact  creating  a 
much  worse  evil,  to  have  found  the  whole  deed  null  and  unavail- 
ing to  the  parties  primarily  favoured,  on  account  of  blanka  in  the 
nomination  of  postponed  parties,  or  parties  for  whom  separate 
benefits  were  intended,  to  have  annulled  the  right  of  the  mslitmie: 
for  example,  because  the  name  of  the ^ieih  »ttbstiiuie  was  filled 
into  a  blank — or   disappointed  the  claim  of  the  assignee  of 
^100,000,  because  the  name  of  a  legatee  to  whom  be  was  directed 
to  pay  £5  was  in  a  similar  condition.     Accordingly,  in  tbe  ease 
of  Kennedy  (July  13,  1722;  Mor.  p.  1681),  which  seems  to 
have  been  very  carefully  considered,  and  where  the  question  was 
as  to  the  validity  of  a  «u6j<trMlton  filled  into  a  blank,  it  is  assumed 
on  all  hands  that  the  disposition  itself,  and  the  inMtittUion  therein 
contained,  was  liable  to  no  objection.     And  the  Lords  accord- 
ingly found  in  express  terms,  *  that  it  must  still  be  looked  on  as 
blank  in  the  substitution.'    And  this  judgment  having  become 
final,  tbe  case  ultimately  ends  by  sustaining  tbe  doqnet,  by 
virtue  of  which  the  blank  bad  been  incompetently  filled  up,  as 
<  of  itself  importing  a  stibsiitntion  in  favour  of  the  persons  therein 
named.'    And  the  Lord  Ordinary  has  not  been  able  to  discover 
that  the  soundness  of  this  decision,  or  the  principles  involved 
in  it,  has  ever  been  judicially  questioned.     The  defender  indeed 
seemed  ultimately  to  admit,  that  these  were  the  prindples  on 
which  the  present  case  was  to  be  decided ;  and  his  main  argument 
was,  that  though  the  nulUty  of  a  substitution  might  not  affect 
the  institute  or  prior  substitutes  in  a  disposition  in  fee  simple 
(which  was  the  case  of  Kennedy),  the  principle  failed  in  its  ap- 
plication to  cases  of  $tHci  entail,  where  all  parties  were  burdened 
in  favour  of  tbe  whole  substitutes,  and  the  right  of  these  called 
first  made  truly  conditionnU  on  the  succession  being  secured  to 
those  named  after.  Quomodo  constat,  it  was  asked,  tbdt  Genenl 
Gordon  would  have  devised  his  estate  to  the  pursuer,  if  he  had 
been  aware  that  the  succeeding  destination  to  Sir  John  Gordon 
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not  to  be  eflectnftl ;  and  bow  does  tbe  nallitj  arising  from 
tbia  blank  differ  from  a  vitiation  in  subitantialibvi,  tbe  eflecC  of 
which  extends  to  erery  part  of  tbe  instrument  ?  The  Lord  Or- 
dinary baa  not  been  moved  by  these  arguments.  Tbe  case  of 
vitiation  be  thinks  does  not  apply :  both  as  affording  far  stronger 
pre$umption  of  actual  '/inud  than  the  mere  occurrence  of  a  biank  ; 
and  from  the  circumstance  of  ita  generally  making  it  uncertain 
what  tbe  original  tenor  and  import  of  the  deed  truly  was ;  and 
eren  in  casea  of  vitiation,  tbe  parts  of  the  deed  not  affected  by 
that  in  which  the  vitiation  orcnrs,  have  often  been  found  effec* 
tnal;  Keira.  Pardowie,  1597,  Mor.  p.  17,062;  Johnston,  1686, 
Mor.  p.  17,063;  Kemps,  9d  March  1802.  Mor.  p.  16,949.  Tbe 
principle  is  scarcely  affected  by  the  distinction' chiefly  relied  on 
by  the  defender,  between  deeds  of  entail  and  dispositions  in  fee- 
aimple  containing  anbstitutions.  In  fact,  they  differ  only  in  tbe 
power  of  those  who  take  first  in  tbe  latter  case,  to  disappoint  the 
aubstitutioa.  In  both  these,  there  is  a  benefit  provided  for  tbe 
aobatitatea — and  a  purpose  in  tbe  maker  of  the  instrument  to 
confer  avcb  benefit  If  the  whole  instrument,  therefore,  is  to 
be  annulled,  in  either  case,  because  that  purpose  is  defeated,  it 
should  be  annulled  in  both  cases.  If  it  can  be  competently  asked 
in  tbia  oase,  qnomoda  eonttat  that  General  Gordon  would  have 
mode  an  entail  at  all,  if  he  had  not  relied  on  the  substitution  to 
Sir  John  Gordon  being  effectual,  it  might  as  well  have  been 
asked,  in  tbe  Balterson  case  in  1772,  quomoio  constat  that  Hugh 
Kennedy  would  have  made  a  disposition  of  his  estate,  if  he  had 
not  relied  on  the  substitution  to  John  Kennedy  being  effectual  ? 
But,  in  truth,  all  this  ground  of  pleading  is  fallacious.  There 
may  be  blanks  (or  other  nullities)  occurring  in  such  parts  of  a 
deed  aa  fo  make  the  whole  null, — a  blank  in  the  name  of  tbe 
property  disponed  would  be  of  this  nature,  though  not  under  tbe 
Act  1696 ;  a  blank  in  the  name  of  tbe  disponee,  where  there  was 
no  aabstitution,  would  be  equally  fatal,  both  under  tbe  Act  and 
at  common  law;  and  probably  a  blank  in  the  name  of  the  intiUuie 
would  be  in  the  same  situation.  But  it  is  extravap;ant  to  main- 
tain that  all  blanks  which  vary  tbe  deed  from  what  it  would  hf.ve 
been,  if  they  bad  been  originally  filled  up,  must  have  this  effect ; 
and  it  seems  safe  enough  to  say,  that  such  blanks  shall  only  an- 
nul the  clauses  or  provisions  in  which  they  occur,  and  those  to 
which  they  direetfy  and  speciaUy  apply — and  that  all  the  other 
parts  of  tbe  deed,  in  which  a  clear  and  complete  purpose  is  aptly 
expresaed,  ahall  have  effect.  It  would  no  doubt  happen,  that  in 
this  way,  tbe  deed  which  ultimately  takes  effect  will  not,  in  cli 
ii§  p€un*y  be  tbe  deed  which  the  maker  intended  or  expected  to 
ttke  effect ;  and  that  the  question,  quomodo  eomfat  that  he  would 
have  made  the  deed  which  does  take  effect,  can  never  be  answer- 
ed with  abiotute  and  precise  certainty.  But  on  the  whole,  jus- 
tice is  better  done  by  giving  effect  to  such  parts  (being  tbe  main 
and  principal  parta),  as  be  plainly  intended  and  wished  to  take 
effect,  than  by  annulling  and  disappointing  the  whole  of  bis  in- 
tention, on  account  of  the  unforeseen  failure  of  a  subordinate 
part.  Tbe  leaning  of  tbe  law  is,  vt  ret  magit  valeat  quam  per^ 
seat :  and  that  utile  per  inutile  nan  vitietur.  If  the  defender's 
doctrine  were  to  be  adopted,  bow  should  a  general  disposition, 
in  which  heritage  is  incompetently  devised  along  with  moveablea 
(as  on  deathbed  or  by  deed  testamentary)  be  sustained  as  to  the 
moveables,  though  annulled  as  to  real  estate?  In  the  greater  part 
of  such  cases,  tbe  question  of  quomodo  constat  might  be  put  with 
infinitely  greater  force  than  in  the  present.  Tbe  purpose  of  the 
maker  not  being  merely  defeated  as  to  some  subordinate  or  post- 
poned interest,  but  the  most  unjust  and  absurd,  and  certainly  un- 
intrftdtd,  diatribution  of  his  property  being  thereby  effected. 
Tbe  same  principle,  indeed,  would  defeat  the  rights  of  uU  heirs 
of  entail,  not  alioque  tucceuuri,  who  now  get  rid  of  the  fetters, 
and  turn  themselves  into  proprietors  in  fee-Mmple  of  estates, 
which  they  never  were  intended  to  hold  on  such  conditions.  If 
tbe  failure  of  one  substitution,  by  its  being  written  on  a  blank,  is 
held  a  ground  for  reducing  tbe  whole  deed,  because  it  is  not  ab- 
solutely certain  that  the  granter  would  have  made  it  without  that 
substitution, — what  shall  be  said  of  the  failure  of  all  tbe  substi- 
tutes, and  all  tbe  conditions,  without  which  it  is  nearly  certain 
that  no  such  destination  would  ever  have  been  made  to  the  pre- 
judice of  tbe  heirs  of  line  ?  The  answer  in  both  cases  is,  that 
what  is  effectually  done  by  any  deed  shall  stand  and  take  effect, 
ai  though  other  things,  which  were  intended  to  stand  along  with 


it,  have  been  found  ineffectual ;  and  courts  of  law,  in  so  deciding, 
do  not  make  a  new  deed  for  a  party,  but  merely  give  effect  to  as 
much  of  his  deed  as  the  law  can  regard  as  subsisting." 

The  defender  reclaimed,  and  pleaded — I.  That  the 
Lord  Ordinary  had  overlooked  one  of  the  chief  grounds 
of  objection  to  the  deed,  vis.  that  being  a  deed  of  strict 
entail,  it  was  essential  it  shoald  contain  an  absolute 
disposition  to  some  person  nominatim  ;  that  here  the 
parties  favoured  were  limited  fiars,  and  that  it  had 
been  proved  the  maker  of  the  entail  had  not  made  up 
his  mind  as  to  the  party  who  was  to  occupy  that  place 
in  the  destination,  upon  which  the  whole  effect  and 
Talidity  of  the  entail  must  necessarily  hinge:  That 
whatever  might  he  the  effect  of  the  deed  as  a  simple 
destination,  it  was  clearly  imperfect  as  an  entail.  2. 
In  regard  to  the  Act  1696,  c.  25,  it  had  been  found 
to  apply  to  deeds  of  destination  ; — that  in  none  of  the 
cases  cited  had  the  Court  given  effect  to  a  partial  ap- 
plication of  the  Act;  for  in  all  the  cases,  and  particu- 
larly that  of  Kennedy  v.  Arbuthnot,  l3th  July  1722, 
M.  1681,  the  party  whose  name  bad  been  inserted  in 
the  blank  was  the  very  person  who  exhausted  the 
substitution,  and,  independently  of  that,  the  deed  had 
been  filled  up  in  that  case  by  a  writing  probative  ac- 
cording to  1681,  c.  5,  which  was  not  so  here. 

The  pursuer  also  reclaimed,  to  the  effect  of  getting 
a  rectification  of  the  interlocutor. 

Lord  Gillies. — Tbe  defender,  by  attempting  a  distinction  be- 
tween a  disposition  of  a  fee^sioiple  estate  and  an  entail,  destroys 
the  whole  basis  of  his  argument.  If  tbe  provisions  of  the  Act 
he  applicable  to  the  one,  they  must  be  applicable  to  the  other. 
There  are  few  deeds  of  settlement  where  tbe  maker  can  be  said 
to  have  completed  bis  intentions.  He  generally  reserves  power 
to  add,  revoke  or  alter,  after  completion ;  and  in  many  instances, 
as  for  example  in  the  Porterfield  and  Roxbui^h  caaea,  though 
the  relative  deeds  of  nomination  or  destination  might  labour 
under  some  nullity,  tbe  validity  of  the  original  deed  was  never 
disputed. 

The  Court,  without  hearing  the  counsel  for  the 
porsuer,  pronounced  the  following  interlocutor  :-— 

**  Alter  the  interlocutor  reclaimed  against,  and  reduce  tbe  de- 
cree of  reduction  libelled,  in  so  far  as  it  reduces  tbe  disposition 
and  deed  of  entail  libelled  ;  and  also  reduce  the  precept  and  re- 
tour  and  seisin  libelled,  under  which  the  defender  made  up  a  title 
to  tbe  estate  of  Balbithan  in  fee-simple ;  of  new,  reduce  the 
charter  of  resignation  libelled,  expede  in  virtue  of  tbe  procura- 
tory  of  resignation  in  the  aaid  disposition  and  deed  of  entail,  and 
tbe  instrument  of  sasine  expede  on  the  said  charter,  and  declare 
and  decern  accordingly ;  and  farther,  find,  declare,  and  decern, 
that  the  said  disposition  and  deed  of  entail  libelled,  bearing  date 
the  20tb  day  of  July  1803,  made  and  granted  by  the  deceased 
Lieutenant- General  Benjamin  Gordon  of  Balbithan,  is  a  valid, 
effectual,  and  subsisting  entail  of  tbe  lands  and  others  therein 
contained :  Quoad  ultra,  adhere  to  the  interlocutor  reclaimed 
against,  reserving  all  questions  of  expenses." 

Lord  Ordinary,  Jeffrey. — Act*  Skene  and  Macdowall ;  John 
and  W.  Dymock,  W.S.,  Afients. — Alt,  ;  Cranstoun, 

Anderson  and  Trotter,  W.S.,  Agents, — Mr  Holland,  CMr.— « 

[G.D.] 
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I7th  January  1835. 

Sfcond  Division. — (J.  R.) 

No.  114.— A.  I?.  B. 

Oath  in  Supplement— Paternity — Semiplena  Probatio — Proof 
-i^Circumslance*  which  held  to  amount  to  a  semiplena  probatio* 
so  as  to  entitle  a  parl^f  to  depone  in  tuppUment  in  the  queition  of 
the  paternity  of  a  natural  child. 

In  April  1832,  the  pursuer  presented  a  petition  to 
the  Sheriff  of  Edinburgh,  setting  forth,  that  on  11th 
Fi}br4iary  1830,  she  wasilelivered  of  a  female  child, 
of  which  she  alleged  thejdefender  was  .the  father,  and 
therefore' concluding  against  him  for  payment  of  in- 
lying, charges  and  aliment.  The  Sheriff-substitute 
appointed  the-defender  to  be  jpdiciairy  examined,  and 
allowed  a  proof.  It  appeared,  that  in  the  summer  of 
1829,  the  pursuer  occupied  t.wo  apjirtnients  vrithin 
tire  defender's  father's  house  in  L^narfc,  and  that  thp 
defender  was  accustomed  to  sleep  in  one  or  other  of 
•two  rooms  on  the  same  floor  with  the  pursuer's  apart- 
ments, and  seuarated  from  them  only  by  a  common 
f»artitioM.  'Tne  parties  were  in  the  habit  of  frequent-^ 
y  seeing  each  other ;  and  it  was  during  the  inohths 
of  May  knd  June  18:^9,  and  within  the  pursuer's  sleep^^ 
ing  apartment,  that  sexual  intercourse  was  said  to 
liave  taken  place.  The  pursuer,  in  November  1829, 
left  Lanark  and  went  to  reside  at  Leith  under  a  feign- 
ed name.  The  defender  having,  at  the  same  time, 
taktti\  up  his  residence  in  Edinburgh,  visited  the  pur- 
IM13F  at  her  lodgings,  in  Leith,  both  before  and  after 
the  birth  of  the 'child;  and  he  also,  sometime  after- 
wards, waited  on  Mr  Cochrane,  surgeon  in  Leith,  who 
attended  the  pursuer  during  the  birth,  when  he  in- 
quired for  ^nd  saw  the  child,  and  accompanied  Mr 
Oochrane's  daughter  with  the  child,  in  order  to  ascerv 
tain  the  residence  of  the  nnrse. 

The  Sheriff-substitute,  on  3d  May  1833, 

'*  having  considered  the  proof  adduced,  Finds  that  the  ad- 
misaion  by  the  dt fender  in  his  declaration,  and  the  proof  against 
hini,  do  not  an\,ount  to  a  semiplena  probatio ;  ij)id  therefore  aSf 
aoilziesr  byn :  But  finds  no  expenses  due  to  either  party,  and 
decerns,"     ' 

An  appeal,  at  the  pursuer's  instance,  to  the  Sheriff 
was  afterwards  dismissed.  The  pursuer  then  advo- 
cated, and  on  2lst  £)ecember  1833,  Lord  Mackenzie, 
Ordinary,  pronounced  this  interlocutor  and  note : 

'*  The  Lord  Ordinary  having  heard  parties*  procurators,  and 
thereafter  considered  the  closed  record,  proofadouced,  and  whole 
process,  Advocates  the  cause,  and  alters  the  interlocutors  of  the 
Sheriff:  Finds,  tb^t  the  evidence  in  this  cause  does  amount  to 
a  semiplena  probatio  that  the  defender  is  the  father  of  the  pur. 
suer'g  child ;  and,  therefore,  that  the  defender  is  liable  to  the 
pursuer  for  in-lying  expenses  and  aliment  of  the  said  child ;  but, 
before  modifying  the  same,  appoints  the  cause  to  be  enrolled : 
Finds  the  defender  liable  to  the  pursuer  in  expenses,  both  in 
this  Court  and  the  Inferior  Court,  of  which  appoints  an  account 
to  he  given  in ;  and,  when  lodged,  remits  to  the  auditor  to  tax 
the  same  and  report. 

**  Note, — If  this  were  an  action  for  seduction,  the  Lord  Or- 
dinary would  think  very  differently  of  the  proof;  but  the  question 
regards  only  the  aliment  of  the  child,  and  the  expenses  of  its 
birth.  It  appears,  then,  that  the  mother  was  living  and  sleeping 
in  a  flat  in  which  the  defender  was  also  living  end  sleeping  ;  and 
they  were  frequently  the  only  persons  in  that  flat  at  night,  no 
other  persona  being  in  a  situation  to  form  any  check  upon  them. 
The  woman  is  and  was  known  not  to  be  of  chaste  character ; 
for  the  defender  tells  that  she  had  a  bastard  before,  and  he  knew 
it.     The  defender  was  a  youth  of  eighteen.     They  were  on 


terms  of  ttiore  intimacy  than  delicacy ;  for  the  defender  adnntts 
that  they  talked  about  the  pursuer  being  with  child  aometime 
before  this  one  was  begotten,  though  she  was  not  really  with 
child  then.  Then  this  youth  is  not  only  with  her  in  the  solitude 
of  the  flat,  but  he  is  frequently  in  her  bed-chamber,  both  Ute  at 
night,  after  his  own  family  are  in  bed,  and  ^aily  in  the  moming. 
He  said  he  waa  there  only  for  a  light  or  a  glass  of  Water ;  but 
there  is  no  proof  of  that  Qualification  of  his  visits.  He  admits 
that  he  even  knocked  at  her  door,  and  made  her  open  it  after 
she  waa  in  bed,  but  says,  that  he  did  so  only  to  get  a  light  or 
glass  of  water,  which  he  got  accordingly  by  her  opening  the  door 
for  that  purpose  only ;  but  be  does  not  say  she  was  not  in  the 
dresaishe  slept  in  when  she  opened  the  door^  nor  U  tber«  any 
evidence  of  the  barmlesy  results- of  those  Interviews.  Then, 
wbUe  these  things  ^re  going  on,  the  pursuer  is  got  with  cbiU ; 
and .  there  is  no  evidence  that  any  other  man  had  vuapicioas  ac- 
cess to  the  mother.  Then,  .the  defender  goes  away  to  Edioburgb, 
and  the  pursuer  goes  to  Leith. .'  It  is  said  she  fonne^  a  ploL 
But,  at  that  time,  the  defender  seems  to  htfve  been  poor,  and 
she  toltf  Mr  Cochrane  that  she  Ipiew.he  could  give  her  nothing ; 
and,  in  fact, '  she  does  not  raise  action  against  him  for  a  long 
time,  and  which  does  not  look  like  a  plot.  The  familiarity'  of 
the  parties,  however,  does  not  cease,  though  the  defender  enters 
a  department  of  life  which  places-  him  in  a  different  rank.  She 
writes  him  »  letter,  which  he  destroys,  alleging,  however,  an 
apology  (in  itself  not  absurd)  but  not  proved.  But  she  sends 
for  him,  and  he  visits  her  over  and  over,  when  he  -admita  he 
knew  she  was  in  concealment  on  account  of  her  pregnancy,  and 
living  under  a  false  name.  One  of  these  visits  waS  In  conse- 
quence of  a  letter  produced,  which  is  a  kind  of  ailmmons,  that 
seems  strongly  to  infer  that  the  parties  bad  business  together, 
and  she  a  right  to  call  on  him.  Then,  after  he  admits  that  she 
laid  her  child  to  him,  he  goertq  wait  on  Mr  Coehrane,  evidently 
about  this  matter.  He  does  not,  indeedr  admit  the  paternity, 
or  give  her  an^  money,  but  withal  speaks  of  her  knowing"  he 
had  not  the  ability ;  and  be  sends  for  the  child  that  be  might 
see  it,  and  goes  along  with  it  to  its  nurse's  -house,  asl^ing  its 
name  by  the  way,  which  be  expfaiiis  only  by  saying  it  waa  from 
mere  curiosity.  The  Lord  Ordinary  cannot  help  thinking,  if 
ha  was  conscious  of  being  under  a  false  sccesation  alK>ut  thia 
child,  he  would  have  no  inclination  to  be  curious  about  it.  Then, 
again,  there  is  no  evidence  that  sny  other  man  was  baQed  upon 
by  the  pursuer  as  the  father,  or  acted  in  a  manner  affording  the 
least  suspicion  that  he  was  this  child's  father.  In  these  circum- 
stances, the  Lord  Ordinary  thin|v  the  probability  that  this 
defender,  and  no  other,  was  the  father,  sufficient  to  warrant  the 
oath  in  supplement.  But  he  does  not  wish  to  give  mote  than 
the  ordinary  allowance  for  the  child,  be<?ause.any  surplus  would 
probably  go  into  the  pocket  of  the  pursuer  herself,'  which  the 
Lord  Ordinary  does  not  think  proper." 

The  defender  having  reclaimed,  |;he  Court  (recalling' 
hia  I^ordship's  interlociitor  hoc  statu)  remitted  to  the 
Lord  Ordinary  to  allow  further  proof  to  both  parties. 
The  additional  proof  adduced  for  the  pursuer  served 
to  establish  the  intimacy  of  the  parties,  and  in  parti- 
cular, the  fact  of  the  defender  having  been  heard  one 
evening  in  the  beginning  of  June,  calling  upon  the  pur- 
suer from  the  common  lobby  in  which  their  apart- 
naents  were  situated,  to  speak  with  him,  who  thereupon 
left  her  apartment,  and  was  in  company  with  the  de- 
fender, in  one  or  other  of  the  adjoining  rooms,  occu- 
pied by  him  as  a  sleeping  chamber,  for  about  the  space 
of  an  hour.  The  defender  led  no  evidence  either  in 
this  or  the  Inferior  Court. 

On  advising  the  cause,  with  the  new  proof  and 
whole  previous  proceedings,  the  Lord  Ordinar]^  (Mon- 
creiff),  on  12th  December  1834,  pronounced  the  fol- 
lowing interlocutor  and  note : 

**  The  Lord  Ordinary  having  considered  the  closed  record, 
with  the  interlocutor  of  remit  by  the  Court,  the  declaration  of 
the  respondent,  the  proof  formerly  adduced,  and  the  new  proof 
led  under  Lord  Mackenzie's  interlocutor  of  7th  March  1834, 
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aad  baring  beard  parties*  procurators,  and  tbereafter  made  aviz- 
mndum,  and  having  explained  in  detail  bia  views  of  tbe  law  and 
facts  of  the  case  in  tbe  subjoined  note,  Finds  that  tbe  evidence 
in  process  does  not  amount  to  temipUna  probation,  so  as  to  entitle 
tbe  advocator  to  give  her  oath  in  supplemenf :  Therefore  dis- 
misses the  advocation,  and  remits  the  cause  timpiieiUr  to  the 
Sheriff;  and  decerns,  without  prejudice  to  tbe  parsuer  referring 
tbe  verily  of  her  libel  to  the  respondent's  oath*  if  she  shall  be,so 
advised  ;  but  in*  tbe  circumstanoes  of  tbe  case  finds  no  expenses 
due. 

*'  A'o/tf.-- As  tbe  Lord  Ordinary  differs  from  tbe  views  of  this 
case  taken  by  Lord  Mackenzie,  be  would,  from  respect  to  that 
opinion,  have  reported  it,  but  for  the  serious  expense  which  that 
would  lay  on  thb  parties.     Uei  therefore  ti)inks  it  his  duty  to 
give  his  qwn  jddgmentr  and  to  state  his  views  fully.     The  doc- 
trine of  aemipiena  probaiio,  as  sufficient  in  certain  known  cases  to 
admit  of  an  oath  oi  party  in  supplement,  though  perhaps  deeply 
founded  in  tbe^principles  of  human  nature,  and  in  strong  expe* 
diency,  is  in  itself  so  very  vague  and  undefined,  that  it  must  alw^ys 
give  rise  to  much  doubt  in  particular  cases  where  tbev  run  near  on 
the  confines  of  proband  no  ^iro^     Tbe  assumption  h\  every 
such  case  is,  that  the  material  fact  is  not  so  proved  that  a  verdict 
or  judgment,  as  on  a  thing  proved,  could  be  given ;  and  the.dif- 
ficuity  U  to  savt.wbat  shall  be  taken  as  a  sufficient  Aa(^ f^roo/ 
agreed  by  th$  uw,  on  considerations  of  necessity  and  expe^ 
diency,  to  ])t  taken  as  effectual  for  admitting  tbe  oath  of  the  one 
party  to  complete  tbe  evidedce,  instead  of  leaving  it,  as  in  other 
cases,  to  the  party  making  the  claim  to  prove  an  .uupraved  case 
by  ibe  oath  of  the  adversary.     FQr  clearing  so  arbitrary  a  ques- 
tion, something  like  a  rule  is  given  in  tbe  opinion  of  the  Lord 
President  (Blair),  in  the  cuse  of  Crajg  0.  Creigbton,  June  14^ 
]  809, '  That  a  temipiena  probatio  does  not  mean  merely  a  lui- 
pieion  /    That  suspicion  depends  merely  on  the  turn  of  mind  of 
Che  person  who  susp^Cs,  some  persons' suspecting  merely  where 
thera  is  possibility ;  but  that  a  temipUna  probatio  must  amount 
to  such  emdenee  aft  induces  a  reatonobte  Migf,  though  not  com* 
plete  evidenceJ'     The  Lord  Ordinary  thinks  this  just  and  rea- 
sonable. Mere  suspicion  depends  on  tbe  imagination,  and  habits, 
and  ways  of  thinking  of  tbe  individual  who  is  to  judge  |  and,  on 
the  other  band,  some  persons  are  so  hard  of  belief,  that  nothing 
but  direct  evidence  of  the  fact  will  satisfy  them.     The  difficulty 
is  to  draw  the  line  in  a  question  as  to  insufficient  prpof.     When 
the  Jbord  Ordinary^  first  read  the  proof  in  this  ease,  and  even 
during  the  debate,  nis  impression  was  very  strong  that  it  was  a 
case  of  reasonable  proof,  to  be  left  to  the  oath  of  the  pursuer. 
But  a  very  careful  consideration  of  the  evidence  has  brought 
him  to  a  different  result.  He  thinks  that  there  is  really  no  proof 
of  tbe  essential  ^point,  when  due  r^^rd  is  paid  to  all  the  circum* 
stances  which  attend  the  inconclusive  facts  relied  .oUr    He  must 
observe,  in  the  first  place,  that  the  testimony  of  the  new  wit- 
ness, Mrs  Nim'mo  (whose  testimony  was'obiected  to  as  that  of 
a  near  relation  of  tbe  pursuer,  but  has  since  been  admitted),  ap- 
pears to  the  Lord  Ordinary  to  give  no  aid  at  all  to  tbe  pursuer's 
case,  bat  rather,  to  make  against  it.     For,  with  reference  to  the 
oaly  point  in  her  evidence  relied. on,  it  is  to  be  observed,  that 
the.  pursuer,  in  tha'  record,  makes  no  aoermenl  of  any  sexual 
connexion  Between  her  and  the  defender,  ercepi  a  connexion 
said  to  have  taken  place  at  various  times,  ;>ar/ic«/iaWy  in  Afoy  and 
June  1889,  '  ia  taid  sUepin^  apartment  occupied  by  the  petitioner,* 
(See  Record,  Art.  6.  p.  16.)     The  supposition,  therefore,  of 
any  connexion  of  this  kind,  in  a  dijfitrent  place  in  the  beginning 
of  June  (too  late,  by  tbe  way,  for  tbe  birth  of  tbe  child,  on  the 
11  th  February),  is  not  within  the  condescendence,  and  cannot 
be  creditedt  on  any  doubtful  surmise,  against  the  pursuer**  own 
statement.     Though  the  ground  of  inference  were  stronger  than 
it  is,  it  could  only  be  material  as  a  reason  for  presuming  some- 
thing previous.     But  not  being  averred  at  all,  but,  on  the  con- 
trary, excluded  by  the  form  of  tbe  averment,  tbe  evidence  can- 
not be  taken  from  the  pursuer  as  even  admitting  of  such  an  in. 
ference,  seeing  that  she  must  know  the  truth,  and  has  not 
averred  any  such  /act.     And  then  the  effect  of  Mrs  Nimmo*s 
CTidence  is,  tbst  she  slept  constantly  in  tbe  same  room  with  the 
pursuer  from  tbe  16th  May  downwards, — was  there  every  night 
at  or  before  ten  o'clock, — saw  tbe  defender  often  there,— never 
saw  any  improper  familiarity, --never  suspected  any  thing,-«and 


was  in  the  room  all  tbe  time  on  tbe  only  oceaaion  when  tha 
defender  was  there  late  at  night  while  the  pursuer  was  in  bed. 
Indeed,  her  whole  statement  of  what  occurred  on  that  occa- 
sion, militates  very  strongly  against  the  probability  of  any  cri- 
minality being  involved  in  the  defender's  visits  to  the  pur- 
suer's room.     As  to  the  time,  therefore,  posterior  to  the  I6th 
May,  the  pursuer  seems  by  this  witness^  and  her  own  averment, 
to  have  actually  provided  a  watch,  which  almost  excludes  tbe 
suspicion  of  the  defender  having  intercourse  with  her  after  that 
date.     Possibilities  are  left,  but  no  more.     If  tbe  intercourse 
alleged  took  place,  the  Lord  Ordinary  believes  that  it  must  have, 
been  before  tbe  1 6th  May,  and  during'  the  time  when  the  wit- 
ness Swan  lived  in  the  house,  who  says  she  was  there  in  April 
and  the  be^intiing  of  May;     Here  agnin,  the  witnesa  constantly 
slept  with  the  pursuer.     Great  intimacy  witb  tbe  defender  is 
proved.     But  that  is  very  equivocal,  and  ia  one  view  tends  to 
remove  grounds  of  suspicion  which  would  otherwise  be  strong. 
The  question  is,  whether,  regarding  the  condition-  of  the  par- 
ties, there  is  any  prooi  of  improper  intimacy.     In  the  case  of 
Craig,  and  in  tbe  very  late  case  of  Martin,  May  17,  1834,  it  was 
observed,  that  all  the  circumstances  must  be  considered,  «id  that 
the  eharacter  and  situation  of  the  person  acpused  must  be  taken 
into  account.  •   So  nil  circumstances  must  be  considered  here. 
The  defender  was  a  lad  of  seventeen  ;^the  pursuer  a  woman,  of 
forty,  who  bad   a  child  before.     Sbe  might  be  very  likely  to 
seduce  the  young  man  ;  but  fully  as  likely  to  have  other  con- 
nexions which  she  might  wish  to  suppress.  .  On  the  other  hand, 
it  is  surely  not  very  improbable  that  the  defender,  meaning  no- 
thing,  and  suspecting  nothing,  should  never  think  of  the  situa- 
tions in  which  be  might  be  placed  with  her.      Where  such 
habits  in  the  presence  of  others  are  proved,  without  indecent  fa-f 
miliarity,  nothing  can  oe  inferred  from  mere  opportunities,  which 
are  in  consistency  witb  such  habits.    In  short,  it  appears  to  the 
Lord  Ordinary,  that  on  tbe  facts  which  occurred  at  Lanark,  sq 
far  as  they  appear,  it  is  no  case, — and  certainly  nothing  ap- 
proaching to  the  case  of  Martin,  last  referred  to.     Tbe  facts 
proved  to  have  occurred  in  Edinburgh  and  Leith,  are  at  first 
sight  calculated  to  make  a  strong  impression.     They  did  not. 
however,  satisfy  the  Court  formerly,  and  they  have  received 
little  additional  strength ;  and  on  fair  consideration^  the  very 
proof  of  close  intimacy,  for  years  before,  which   tbe  pursuer, 
has  brought,  with  a  due  regard  to  the  relative  ages  and  cir- 
cumstances of  the  parties,  goes  very  far  to  explain  these  mat- 
ters.    That  the  defender  should  have  visited  the  pursuer  in  such 
circumstances, — ^staid  with  her  alone  for  an  hour  at  a  time,  an4 
ajfterwards  taken  some  interest -about  tbe  child,  may,  abstractly* 
and  without  explanation,  appear  very  strange ';  but  many  st^ch 
appearances  may  exist  where  tbe  conclusion  would  be  quite  fal- 
laeioits.     Tbe  Lord  Ordinary  has  known  such  cases ;  and  in 
this  instance  the  fact  on  ttU  the  evidence  is,  that  the  defender 
denied,  from  the  Jirst  and  to  the  last,  that  be  had  any  concern 
witb  the  child,  or  that  there  was  any  ground  for  charging  him  aa 
the  father.     Ther^  is  nothing  here  half  so  strong  as  the  fact 
proved  in  the  case  of  Martin.     In  such  cases' the  conduct  of  the 
woman  is  alwayj  of  importance.     But  the  conduct  Of  the  pur- 
suer gives  little  probability  to  her  accusation.     According  to 
the  defender's  declaration,  on  which  she  founds,  sbe  did  not  at , 
all  impute  the  paternity  to  him  at  first,  but  when  he  a^ked  who 
was  the  iFather,  said  he  bad  nothing  to.do  with  that ;— the  destruc- 
tion of  the  first  letter  is  unfortunate.  .  But  it  was  before  tbe  birth 
of  tbe  child.    The  other  letter  again  admits  of  different  meanings. 
Then  it  wss  not  till  many  months  after  her  delivery  that  she 
instructed  Dr  Cochrane  to  inquire  after  tbe  defender.     He  wa« 
not  consulted  about  the  baptism  of  tbe  child,  nor  its  nursing,  &c 
There  could  be  no  difficulty  in  finding  him  when  he  was  alwaya 
to  be  heard  of  at  Miss  M*{)ona)d's ;  and  as  soon  as  Dr  Cochrane 
left  his  address,  the  defender  communicated  witb  him.     Ho 
entirely  denied  the  charge  wtien  madcf  but  it  is,  perhaps,  not  very 
wonderful  that  so  young  a  lad,  when  urgei  to  g.ve  moneif  to  the 
pursuer,  under  a  knowledge  of  the  equivocal  circumstances  into 
which  sbe  had  drawn  him,  should  say  that  he  had  no  money  to 
give,  or  that  he  should  deaire  to  see  that  there  was  a  child,  an 4 
where  it  was  7    But  the  end  is,  that  from  that  time  ( October 
1830),  the  date  of  theJKrti  known  accusation,  which  was  right 
months  after  the  biHh  of  the  child,  the  pursuer  took  no  step  till 
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the  date  of  the  petition  to  tbe  Sheriff  on  Sd  April  1892.  These 
things  give  little  strength  to  the  purauer'ft  case,  hot  make  mach 
against  it.  What  may  be  the  reality,  the  Lord  Ordinary  cannot 
tell.  The  pursuer  clearly  wished  to  conceal  every  thing  from 
her  friends  at  Lanark ;  and  that  may  account  for  the  mystery 
about  the  father  of  the  child.  She  has  herself  to  blame  for 
much  of  this  mystery.  The  Lord  Ordinary  only  thinks  that  the 
evidence,  as  it  stands,  is  not  such  as  to  induce  a  reasonable 
belief  that  the  defender  is  the  father  of  the  child.  He  may  be 
wrong  in  this  impression ;  but  cannot  help  it.  There  is,  hew- 
ever,  yet  a  plain  alternative :  The  pursuer  does  not  say  that  she 
has  proved  her  case.  She  wishes  to  prove  it  hy  her  own  oath. 
The  Lord  Ordinary  thinks  that  this  cannot  be  admitted.  But 
the  oath  of  the  defender  is  open.  All  pertinent  questions  may 
be  asked  before  the  general  question ;  and  the  result  is,  that 
there  being  no  proof  otherwise,  the  defender* t  oath,  and  not  the 
ptirtiier*s,  must  be  taken.  The  Lord  Ordinary  is  of  opinion, 
that  in  such  circumstances  there  is  less  danger  in  the  one  than 
in  the  other.*' 

The  pnrsaer  reclaimed : 

The  Lord  Jui/ice-CZMt.— -When  this  case  was  formerly  be- 
fore* us,  we  thought  that  some  farther  evidence  should  be  taken. 
The  case  is  not  free  from  difficulty.  I  agree  to  the  proposition, 
that  there  is  no  general  rule  for  admitting  a  party's  oath  in  sup- 
plement. That  is  always  dependent  on  circumstances,  and  we 
cannot  take  any  one  case  as  the  rule  for  deciding  another.  It  is 
impossible,  therefore,  to  draw  any  aid  from*  the  case  of  Martin. 
If  the  present  case  had  rested  on  the  declaration  of  tbe  defender 
alone,  I  would  be  inclined  to  think  that  enough  had  not  been 
made  out  to  warrant  the  admission  of  tbe  pursuer's  oath  in  sup- 
plement But  my  opinion  is  formed  from  the  other  evidence  in 
the  case, — from  the  defender's  own  line  of  conduct ;  for  I  cannot 
reconcile  his  visits  to  Leith  as  consistent  either  with  the  be- 
haviour of  an  innocent  man,  or  with  his  own  statement,  that  he 
spumed  tbe  charge  of  being  father  to  the  pursuer's  child  as  an 
attempt  at  imposition.  On  the  whole,  therefore,  I  think  there 
is  enough  in  the  case  to  admit  the  pursuer  to  her  oath  in  supple- 
ment. 

Lord  Glenlee, — In  all  questions  of  this  kind,  we  are  to  inquire 
what  the  circumstances  are,  and  then  when  we  have  ascertained 
them,  to  consider  under  what  rule  they  falL  There  may  be 
sometimes  a  strong  presumption  to  aid  tbe  fact  of  paternity, 
though  it  is  far  from  clear  that  that  is  to  be  held  as  sufficient  in 
all  cases.  In  regard  to  the  evidence  in  the  present  case,  it  is 
expressly  deponed  to,  that  the  pursuer's  apartments  were  a  place 
of  general  resort  to  other  persons  besides  the  defender.  Then 
Mrs  Nimmo,  and  the  other  witness  Swan,  speak  to  the  time 
when  the  alleged  intercourse  must  have  taken  place ;  and  it  did  not 
occur  to  them  that  there  had  been  any  thing  of  the  kind  between 
the  parties.  To  be  sure,  it  is  possible  that  an  intercourse  may 
have  taken  place,  but  is  a  mere  possibility  to  be  taken  as  enough  ? 
As  to  this  part  of  the  case,  then,  it  appears  to  me  that  the  evi- 
dence affords  no  stronger  ground  for  suspicion  than  a  mere  pos- 
sibility. Then  as  to  the  defender  going  to  Leith,  I  do  not  think 
it  ex  neeesMHate  imports  that  he  is  guilty.  He  had  formerly 
denied  that  hewasfatherofthepursuer's child,  and  the  question  is 
sot,  whether  his  conduct  was  prudent  or  tbe  reverse,  but  whether 
there  is  sufficient  evidence  to  warrant  tbe  pursuer's  oath  in  sup- 
plement being  received.  On  this  question  I  am  inclined  to 
agree  with  tbe  Lord  Ordinary.  When  a  person  is  in  a  dilemma, 
and  does  not  know  what  to  do,  the  best  way  is  for  him  to  do 
nothing.  But  that  rule  is  applied  only  to  men  of  years,  not  to 
a  youth,  who  may  have  thought  that  it  was  necessary  to  do  some- 
thing. 

Lord  Mgdwj/n  concurred  in  the  opinion  expressed  from  the 
chair. 

.  The  Court 

**  Alter  the  interlocutor  of  the  Lord  Ordinary  complained  of ;  Ad- 
vocate the  cause :  Find  facta  and  circumstances  proved  sufficient 
to  entitle  the  pursuer  to  her  oath  in  supplement :  Remit  to  the 
Lord  Ordinary  to  allow  her  oath  accordingly,  and  to  proceed 
Cbrther  in  the  cause  as  to  his  Lordship  shall  seem  just,  reserving 
to  his  Lordship  to  dispose  of  all  questions  of  expenses  hine 
inde,** 


Lords  Ordinary,  Mackenzie  and  Moncreiff. — Act,  T.  Mait- 
land;  Mackenzie  and  Macfarlane,  W.S.,  Agents, — AU,  Dean  of 
Faculty  (Hope);  John  Dymock,  W.S.,  4gmt— Mr  Thomson, 
Clerk.^lJ.R.] 


20th  January  1835. 

FiEST  Division. — (G.D.) 

No.  115. —  Reverend  George  Hekrt  Templbr 
(Graham's  Trustee),  and  his  Factor,  Pursuers^ 
V.  James  Gray  and  Wjluam  Whyte,  Defenders. 

Superior  and  Vassal — Non- Entry — A  superior  hating  entered 
into  an  agreement  with  hit  vassals,  v^ieh  was  brought  under  re-- 
duetion  6y  them  as  ultra  vires — HeUt  that  the  uassals  are,  not' 
withstanding,  bound  to  take  an  entry,  under  tke  deeiamtionf  that 
if  the  agreement  should  be  sustained,  the  superior  $houid  be  bound 
to  give  a  new  entry  at  his  own  eepense. 

The  porsaer,  as  trustee  of  the  late  Thomas  Graham 
of  Kinross,  brought  an  action  against  the  defenders 
to  enter  with  him  as  soperiors,  tbe  defence  againat 
which  was,  that  by  an  agreement  entered  Into  between 
tbe  pursuer  and  defenders,  and  other  feuars,  the  pur* 
suer  had  agreed  to  tax  the  entries  to  double  feu- 
duty,  and  to  convey  to  tbe  feuars  a  part  of  the  Kin- 
ross estate  as  a  washing  green,  in  consideration  of  the 
feuars  renouncing  certain  servitudes  over  a  eommon- 
ty,  of  which  the  pursuer  brought  an  action  of  divi- 
sion on  the  Act  1696,  c.  38,  and  obtained  decree  of 
division  in  the  absence  of  the  defenders,  and  of  cer- 
tain other  feuars  who  had  raised  reductions,  now  in 
dependence,  of  that  decree,  as  irregularly  obtained, 
and  also  of  the  foresaid  agreement,  as  ultra  vires  of 
the  pursuer,  who,  it  now  appeared,  had  no  power 
to  tax  the  entries  of  the  rassals,  or  to  alienate  anj 
part  of  the  entailed  estate,  so  that  until  it  was  set- 
tled whether  the  agreement  was  binding,  and  on 
what  terms  the  entries  fell  to  be  granted,  the  defen- 
ders could  not  be  called  on  to  enter  at  all.  The  pur- 
suer, on  the  other  hand,  maintained.  That  the  agree- 
ment was  quite  ralid ;  but  that  if  tbe  defender  was  uo- 
wiliing  to  take  an  entry  in  terms  thereof,  he  waa 
bound,  in  the  meantime,  to  enter  under  the  old  inres- 
titure,  reserving  the  rights  of  parties  as  they  might 
be  thereafter  ascertained;  and  tne  pursuer  produced 
a  letter  written  to  each  of  the  defenders  before  the 
present  action  was  raised,  requiring  them  to  enter, 
and  which  had  been  returned  throogn  the  Post-office 
as  refused. 

The  Lord  Ordinary,  on  l9th  June  1834, 

'*  before  answer,  allows  the  defenders,  within  eight  days,  to  give 
in  a  minute,  stating  the  manner  in  which  they  are  willing  to 
enter  with  the  superiors,  whether  upon  the  deed  of  agreement 
18*28,  which  is  the  subject  of  a  separate  process  of  redaction,  or 
upon  their  titles,  without  reference  to  that  agreement." 

The  defenders  accordingly  lodged  a  minnte,  stating 
that  they  had  always  been  willing  to  fake  an  entry 
unaffected  by  the  agreement  and  deed  of  division,  but 
this  had  not  yet  been  offered  to  them,  so  that  they 
could  only  take  an  entry  under  the  agreement  and 
decree  of  division,  which  they  were  now  willing  to 
do,  reserving  their  claims  for  a  new  entry  and  da- 
mages, as  the  Lord  Ordinary  had  expressed  an  opinion, 
that  the  reductions  could  not  be  suspensive  of  the  de- 
mand for  an  entry,  and  that  if  the  reductions  were 
successful,  the   pursuer  wuuld   be  bound  to  give  a 
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Mcond  entry,  and  be  liable  for  tbe  expenses  and 
damages  soslained  by  the  defenders. 

The  Lord  Ordinary  (Corehonse),  on  11th  July 
1834, 

"  Finds  the  lands  libelled,  belonging  to  the  siid  defenders,  are 
in  non-entry,  and  decerns  and  declares,  conform  to  the  conclu- 
sions of  tbe  libel  and  amendment  thereof,  against  them,  tbe  said 
James  Gray  and  William  Wbvte:  Finds  them  liable  in  ex- 
penses, with  the  exception  of  those  connected  with  the  amend- 
ment of  tbe  tibel,**  &c. 

The  defenders  reclaimed.    Tbe  Coart 

'*  Adhere  to  the  interlocutor  reclaimed  against,  with  this  altera* 
tion,  that  if  tbe  agreement  ander  reduction  is  sustained,  the  entry 
upon  that  footing  shall  be  at  tbe  charges  of  tbe  pursuers  in  this 
action ;  and  with  this  farther  alteration,  find  no  expenses  due  to 
cither  party,  and  decern.*' 

Lord  Ordihary^  Corehouse.— ^c/.  Keay  and  H.  J.  Robert- 
son; John  Campbell,  W.S.,  jigeni, — Alt,  Dean  of  Faculty 
(Hope)  and  Boswell;  Alexander  Boswell,  W,S.,  Agent, — Air 
Rolland,  Oerk [G.D.] 


20th  January  1835. 

FiBST  DlTI810M.^(G.  D.) 

No,  116. — William  Scott,  Pursuer^  v.  Lieutenant 

John  Selbib,  'Defender, 

Husband  and  Wife^* Aliment— Lunatic — A  hutband  who  had 
heen  aM$oiinedfrom  an  action  at  his  uri/e*t  instance  for  aliment, 
in  resped  he  offered  to  take  her  back  and  maintain  her,  and  who 
had  alio  need  inhibition  against  her^Held  liable  to  reimburse 
certain  parties  who  had  alimented  her  in  an  asjflum  after  she 
became  insane. 

This  was  an  action  at  the  pursuer's  instance,  as  as* 
stgnee  of  Andrew  Brown  and  Alexander  Smith,  both 
manufacturers  in  Dundee,  for  £107,  0.  5.  paid  by 
Brown,  and  £52,  6.  8.  paid  by  Smith  to  the  treasu* 
rer  of  the  Dundee  Lunatic  Asylum,  from  June  1827 
to  1st  March  1832,  for  boarding  and  clothing  the  de- 
fender's wife,  Mrs  Seibie,  conform  to  obligation  come 
under  by  Brown  and  Smith  (the  latter  of  whom  was 
Mrs  Selbie*s  brother),  as  required  by  the  rules  of  the 
establishment,  in  which  she  had  been  placed  in  May 
1825.  Tbe  defence  was,  that  the  defender  bad  not 
been  cfHisolted  as  to  the  expediency  of  placing  bis 
wife  in  the  asylum;  that  he  eould  only  be  liable  sub^ 
sidiarie,  after  her  own  funds  were  exhausted ;  and 
that  tbe  claim  of  Smith,  to  whom,  in  reality,  the 
whole  sum  was  due,  was  more  than  compensated  by 
a  sum  of  £350,  due  by  him  to  tlie  defender,  in  right 
of  his  wife,  which  objection  was  pleadable  against  the 
pursuer,  as  he  had  given  no  value  for  the  assigna- 
tion, and  was  a  mere  trustee  for  his  cedents.  It  ap~ 
peared  that  the  defender  was  married  to  his  said  wife 
(the  daughter  of  a  farmer)  in  1820;  that  she  had  a 
patrimony  of  about  £700,  one-half  of  which  still  re- 
mained vested  on  heritable  securitVr  in  the  hands 
of  a  Mr  Smart,  and  the  other  half  had  been  lent  to  her 
said  brother,  Mr  Smith,  who  became  bankrupt  in  1826, 
when  the  defender  clanked  on  his  estate,  and  subse- 
quently drew  dividends  to  the  amount  of  from  lis* 
to  12s.  per  pound,  under  a  trust-deed,  in  virtue  of 
a  condition  in  which  Smith  was  discharged  in  1830  by 
the  consent  of  np wards  of  four-fifths  of  his  creditors ; 
that  there  had  been  no  marriage-contract  executed 
betireen  the  defender  and  his  wife,  so  that  the  wife's 


funds  were  carried  to  the  defender /ur^  mari/f ,  except 
the  principal  sum  in  the  heritable  bond ;  that  the  defen- 
der had  found  it  necessary  to  execute  inhibition  against 
his  wife ;  that  he  was  assoilzied  from  an  action  for  ali- 
ment at  her  instance,  in  consequence  of  his  having 
stated,  that  she  had  voluntarily  deserted  his  society 
and  that  he  was  willing  to  take  her  back ;  that  she  bad 
subsequently  become  insane,  and  been  placed  by  her 
brother  in  the  Dundee  Lunatic  Asylum  in  Mav  1825, 
he  and  Brown  becoming  security  for  her  board  ;  that 
the  defender  had  paid  to  Smith  and  Brown  the  sums 
disbursed  by  them  for  his  wife's  maintenance  in  the 
asylum,  up  to  1st  July  1827|  which  payments,  how- 
ever, the  defender  alleged,  were  made  from  his  wife's 
proper  funds ;  and  that  the  defender's  income  con- 
sisted of  his  half-pay  as  a  lieutenant  in  the  navy,  and 
from  £20  to  £25  from  an  heritable  property  in  For- 
far. 

The  Lord  Ordinary  (Gorehonse),  on  3d  July  18S4p| 
pronounced  the  following  interlocutor  and  note: 

'*  Finds  the  defender  liable  for  £107, 0. 5.  Sterling,  with  interest, 
as  libelled  ;  and  also  for  the  sum  of  £52,  6.  8,  with  interest,  as' 
libelled,  advanced  by  Andrew  Brown  and  Alexander  Smith  on 
account  of  tbe  defender's  wife,  Mary  Smith  or  Seibie,  under 
deduction  of  the  value  of  tbe  articles  of  furniture  which  are  ad- 
mitted to  have  been  left  by  Mrs  Seibie  in  her  brother's  bouse 
when  she  was  removed  to  the  Lunatic  Asylum  at  Dundee ;  and 
allows  an  account  of  the  said  articles  to  be  given  in,  and  the  de* 
fender  to  put  in  special  objections  to  the  same,  if  so  advised. 

'*  Note, — The  defender's  wife  left  bis  family,  and,  on  account 
of  her  desertion,  he  was  assoilzied  from  an  action  at  her  instance 
for  aliment,  as  be  offered  to  take  her  back  and  to  maintain  her. 
It  appears  also  that  he  used  inhibition  against  her.  But  after 
she  became  insane,  and  was  put  into  the  Dundee  Asylum,  the 
obligation  on  his  part  to  aliment  her  again  became  effectual.  If 
he  was  not  satisfied  with  the  establishment  where  she  was  placed 
by  her  brother,  he  had  it  in  his  power  to  remove  her.  It  it 
proved  that  he  knew  where  she.  was  plaeed,  and  the  sum  charged 
by  the  institution  for  her  maintenance.  Tbe  defence  of  com- 
pensation is  untenable,  in  consequence  of  the  defender's  accession 
to  Alexander  Smith's  trust-deed,  in  virtue  of  which  he  drew  a 
dividend,  and  became  bound  to  discharge  tbe  bankrupt.  It  is 
not  enough  to  say  that  he  will  allow  the  interest  of  his  wife'a 
money  to  be  applied  to  her  support.  If  that  is  not  sufficient,  he 
must  make  up  tbe  shortcoming.  It  is  alleged  that  Mrs  Selbie» 
although  of  a  weak  understanding,  and  addicted  to  intemperance, 
is  not  insane,  and  therefore  not  the  proper  inmate  of  a  madhouse. 
But  there  is  no  offer  to  prove  this  averment.  It  is  contrary  to 
the  medical  certificate  referred  to ;  and  at  any  rate,  if  her  mind 
is  in  tbe  state  described  by  tbe  defender,  it  was  his  duty  either 
to  take  her  under  bis  own  protection,  and  place  her  in  a  proper 
situation,  or  allow  her  relations  to  maintain  her  at  bis  expense." 

The  defender  reclaimed,  bnt  the  Court 

'*  Refuse  tbe  desire  of  tbe  reclaiming  note ;  find  the  defender 
liable  in  tbe  expenses  incurred  since  tbe  date  of  tbe  Lord  Ordi* 
nary's  interlocutor ;  and,  quoad  ultra,  reserjre  all  questions  of 
expenses  to  tbe  final  issue  of  the  cause,  and  remit  the  account," 
&c. 

Lord  Ordinary,  Corehouse.— ^cf.  Keay  and  Psrper;  D.  Grant, 
Agent. — Alt.  Buchanan ;  Thomas  Deucbar,  Jf^/U.— Mr  Bell, 
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Wtk  January  1835. 
Second  DiristoN. — (J.  R.) 

No.  117. — Magdalbnb  and  Mary  Stead,  Pursuers^ 
V.  Jambs  Cox  (Stead  and  Paterson's  Trustee), 
Defender. 

Tnutee — Liftbility— Damages  ^-Parlt^s  having  purchased  cet" 
iain  sufyecttf  on  which  a  manufactory  was  erected,  furnished 
with  a  steam-engine  and  great  gearing,  and  which  subjects  were, 
at  the  time  of  the  purchase,  under  lease  ;  and  the  tenant  there' 
in  having  afterwards  been  sequestrated,  and  the  trustee  for  the 
creditors  having  claimed  the  ftroperty  of  the  large  machinery  tit 
the  manufactory,  and  also  retained  possesion  of  the  premises 

for  certain  years  of  the  lease'-' Circumstances  in  which  heUl^ 
that  the  trustee  was  liable  to  the  proprietors,  \st,  For  the  amount 
qf  damage  Sustained  by  them  in  consequence  of  such  retention  of 
the  subjeettt  and  2d,  For  the  loss  and  damage  sustainetl  in  con^ 
eequence  of  the  deterioration  or  disrepair  of  the  subjects  f  beyond 

•  their  ordinary  tear  and  wear  J  during  the  period  of  his  retention 
thereqf, 

.  In  182S,  the  parsuers  became  porchasers  of  a  small 

Eroperty  in  Leith  Walk,  which   belonged  to  their 
rother,  the  late  Mr  John  Stead,  and  on  which  he  had 
erected  a  card  manufactory,  containing  a  steam-en- 

Sine  and  great  gearing.  These  subjects  had  been  let 
y  Mr  Stead  to  the  company  of  Stead  and  Peterson, 
of  which  he  was  a  partner,  upon  a  lease  commencing 
Ist  April  1817,  and  ending  30th  June  1838,  and  for 
an  annual  rent  of  £360,  payable  at  30th  June  and 
30th  December,  half-yearly.  Mr  Stead  having  died 
ifisolrent  in  1819,  and  his  partner,  Mr  Paterson,  hav- 
ing continued  thereafter  to  take  the  benefit  of  the 
lease,  he  was  in  the  occupation  of  the  premises  at  the 
date  of  the  pursuers*  purchase ;  and  from  Whitsun- 
day 1823  till  the  period  of  his  sequestration  in  May 
1831,  Mr  Paterson,  as  tenant  in  the  sulyeots,  had 
paid  to  the  pursuers,  as  proprietors  thereof,  the  rent 
as  it  fell  due»  in  terms  of  the  lease.  The  defender 
having  been  appointed  trustee  on  the  estate  of  Pater- 
son, and  of  the  company  of  Stead  and  Paterson, 
brought  an  action  in  August  1831,  against  the  pur- 
suers, for  the  purpose  of  making  effectual  a  claim 
which  he  preferred  to  the  steam-engine  and  great 
gearing  belonging  to  the  manufactorv,  as  pertaining 
to  the  sequestrated  estate  under  his  charge.  The  de- 
oision  of  the  Court  in  that  case,  assoiiaieing  the  pur- 
suers, is  reported  ante^  Vol.  V.,  p.  404,  which  see ; 
and  the  defender  having  appealed,  the  judgment  was 
affirmed  in  the  House  of  Lords,  on  15th  August  1834, 
wie  antet  Vol.  VII.»  p.  13.  The  defender,  at  the 
same  time  that  he  claimed  the  property  of  the  great 
machinery,  having  also  retained  possession  of  the  pre- 
mises, the  pursuers,  in  December  1833,  brought  the 
present  action,  concluding  against  him  for  payment  of 
the  rents  due  at  and  since  SOth  December  1831,  and 
to  become  due  during  the  continuance  of  the  lease, 
and  alternatively  for  damages. 

After  a  debate  on  the  closed  record,  Lord  Jeffrey, 
Ordinary,  on  I6th  December  1834,  pronounced  the 
following  interloentor  and  note,  which,  and  the  above 
references,  fully  explain  the  circumstances  of  the  case : 

**  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  with  the  closed  record,  correspondence,  and  whole  pro- 
cess,»*l.  In  respect  of  the  continued  retention  of  the  premises 
by  the  bankrupt,  bv  the  defender,  the  trustee  for 
&  spite  of  repeated  applications  on  the  part  of  the 
"^^ietors,  to  be  admitted  to  possession  thereof, 


under  reservation  of  all  his  disputed  claims  (which  have  sinee 
been  finally  rejected),  Finds  the  said  trustee  liable  in  the  full 
rent  stipulated  by  the  lease  for  the  said  premises,  from  the  90th  of 
June  1831  till  the  30th  of  December  Cultent  1834,  with  interest 
upon  the  said  rents  from  their  respective  terms  of  payment.  2.  Finds 
the  said  defender  farther  liable  for  such  loss  and  damage  as  the  pur- 
suers may  be  enabled  to  instruct  they  have  sustained  by  the  deterio- 
ration of  the  said  premises  (beyond  the  ordinary  wear  and  tear  of 
such  subjects),  or  by  the  disrepair  into  which  they  may  have  fsllen, 
during  the  time  when  they  were  retained  by  the  defender,  or  the 
pursuers  excluded  by  him  from  the  possession  aad  occupancy 
thereof :  Remits  to  the  clerk  to  make  up  a  state  of  the  rents 
and  interests  for  Which  decree  should  be  given  under  the  first 
part  of  this  interlocutor,  and  appoints  the  cause  to  be  enrolled, 
that  parties  may  state  in  what  wajr  they  propose  that  the  damages 
which  may  be  due  under  the  findings  in  the  second  part  shall  be 
ascertained :  Reserving  to  the  pursuers  to  dairo  and  rank  on 
the  sequestrated  estate  tor  any  loss  they  may  sustain  by  the  im- 
possibility of  letting  the  said  premises  for  a  rent  equal  to  that 
stipulated  in  the  lease  to  the  bankrupt  for  the  period  yet  to  run 
of  that  original  lease  i  and  to  the  trustee  and  creditors  their  ob- 
jections to  such  ranking. 

"  Note.^To  explain  the  grounds  of  this  judgment,  it  is  ne- 
cessary to  premise  a  short  summary  of  the  case.  At  the  period 
of  the  sequestration  in  May  1831,  the  bankrupt  held  a  lease  of 
his  manufacturing  premises,  current  till  30th  June  1838.  The 
rent,  which  was  payable  on  30th  December  and  30th  June*  was 
j£d60  per  annum,  and  no  arrear  was  then  due,  except  for  the 
current  year.  In  January  preceding,  the  bankrupt  bad  intimated 
to  the  proprietors  (the  pursuers  of  this  action)  that,  unless  the 
rent  was  lowered,  he  must  abandon  the  lease,  and  probably  sub- 
mit to  sequestration  at  the  ensuing  term  ;  and  a  similar  state- 
ment was  afterwards  made  on  the  8th  of  February,  by  a  com- 
mittee of  his  creditors,  in  which  the  present  defender  (now  the 
statutory  trustee)  concurred.  The  pursuers  did  not  admit  hit 
right  to  leave  the  possession  at  that  time,  but  agreed  imme- 
diately to  look  out  for  another  tenant,  reserving  the  rights  of  all 
parties  entire.  The  sequestration  followed  on  18th  May ;  and 
the  Lord  Ordinary  thinks  it  clearly  established  that,  at  that 
period*  and  for  a  considerable  time  after,  it  was  the  understand- 
ing of  all  parties,  that  the  creditoi's  were  not  to  go  on  with  the 
lease  (which  it  Was  in  their  option  to  do,  as  it  was  granted  to 
assignees),  but  to  cede  possession  to  the  proprietors  on  the  SOth 
of  June  1 831 .  There  is  accordingly  a  long  correspondence  about 
a  proposed  sale  by  the  trustee  of  the  ntensila  and  small  ma- 
chinery, which  ends  in  the  proprietors  agreeing  to  withdraw 
their  hypothec  over  those  articles,  on  consignment  of  the  current 
rent ;  and  even  to  allow  them  to  remain  on  the  premises  for 
such  reasonable  time  after  the  30th  of  June  as  might  be  neces- 
sary to  bring  them  advantageously  to  sale,  provided  the  trustee 
would  engage  to  remove  them  at  any  time  upon  fifteen  days* 
notice  by  the  proprietors ;  and  on  this  footing,  evidently  con- 
templating the  immediate  resumption  of  possession  by  the  pro- 
prietors, things  are  substantially  settled  in  the  latter  ^nd  of 
June  1831.  Very  soon  aftetr,  however,  a  disagreement  arises 
from  the  trustee  claiming  the  property  of  a  steam-engine,  and 
certain  fixed  or  massive  machinery  (called  the  Great  Gearing), 
as  belonging  to  the  sequestrated  estate,  although  the  whole  had 
been  sold,  along  with  the  buildings,  to  the  proprietors  in  18*23, 
and  were  per  eiprestum  included  in  the  lease  as  a  part  of  the 
subject  let,  and  for  the  use  of  which  rent  had  accordingly  been 
stipulated  and  regularly  paid.  The  claim  was  of  course  re- 
sisted, and  the  trustee  required  to  cede  possession  of  every  thing 
included  in  the  lease.  This  he  positively  refused;  and,  found- 
ing partly  on  the  terms  oitktlaim  which  the  proprietors  had  by 
this  time  lodged  in  the  sequestration,  but  chiefly  on  his  alleged 
right  to  those  disputed  articles,  he  insisted  on  keeping  posses- 
si(Ai  of  the  whole  premises,  a^the  only  efiectual  security  for  the 
vindication  of  this  right,  and  shortly  after  raiaed  a  process  of 
declarator,  in  which  be  not  only  claimed  the  property  of  the 
steam-engine,  &c.,  but  repetition  of  a  large  proportion  of  the 
rents  actually  paid  by  the  bankrupt  for  several  preceding  years, 
as  having  been  erroneously  exacted  for  the  use  of  subjecta  which 
did  not  truly  belong  to  the  owners  of  the  soiK  In  this  process. 
Lord  Mackenzie  decided  against  him  at  all  points,  with  full  ex- 
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peotefl,  and  hit  interiocutor  haring  been  afterwards  unanimously 
idbered  to  by  the  Second  Division,  was  then  carried  to  appeal 
bj  the  trustee ;  and  it  was  not  till  14th  August  1834  (being  nine 
months  after  the  present  action  was  instituted),  that  the  matter 
WIS  finally  settled  by  the  afflrmdndie  of  those  judgments,  and  an 
sward  of  £200  of  farther  expenses  against  the  appellant. 
Daring  all  this  time  the  proprietors  were  entirely  excluded  from 
the  use  of  their  property ;  and.  though  they  made  repeated  and 
urgent  applications^  either  to  be  admitted  to  it,  or  at  least  to 
bare  the  premises  let,  reserving  the  claims  of  all  parties,  these 
were  uniformly  rejected  by  the  trustee ;  till  in  the  end  of  Sep- 
tember last,  after  the  judgment  of  the  House  of  Lords,  he  did 
give  op  the  possession,  under  mutual  reservation  of  their  respec- 
tire  claims  in  the  present  action,  which  had  been  raised  in  De- 
cember I8dS,  and  concluded,  If/,  For  the  full  rents  due  under 
the  lesse  for  the  whole  period  of  its  currency ;  and,  2^,  For  such 
damages  as  might  not  be  covered  by  any  detreet  for  rents  which 
could  be  obtained  under  the  first  conclusion.  The  Lord  Ordi- 
Bsry,  after  hearing  parties  very  fully,  disposed  of  the  case  by  the 
preceding  interlocutor,  of  which  it  will  now  be  very  easy  to  give 
the  grounds  and  reasons.  The  main  defence  originally  relied  on 
ii  at  an  end,  by  the  judgments  in  this  Court  and  the  House  of 
Lords,  in  the  trustee's  declarator ;  so  that  he  is  now  obliged  to 
fan  back  upon  that  founded  on  the  terms  of  the  pursuer's  ori^ 
final  claim  in  the  sequestration,  to  which  it  appears  plain  to  the 
Lord  Ordinary  that  he  attached  no  importance  at  the  beginning. 
Tbe  scope  and  substance  of  that  defence  was^  that  the  terms  of 
the  claim  so  made,  not  only  eruUfed^  but  compelled  him  to  retain 
possession  of  the  premises  for  the  "benefit  of  the  creditort,  for  the 
wbole  period  of  the  lease ;  and  yet,  upon  the  first  remonstrance 
of  tbe  proprietors,  in  July  183 i,  be  agreed  at  once  to  give  up 
earrjing  on  the  maoufactnre,— and  states  in  a  letter  of  the  idth 
of  that  month,  that,  to  avoid  liability  for  rent,  he  will  atop  the 
work,  and  remove  the  utensils  and  small  machinery,  *  but  cannot 
give  up  the  poasesaion  of  the  steam-engine  and  great  gearing, 
the  jueiiion  regarding  them  being  ttill  in  dependence," — and  after 
a  warning  addressed  to  him  on  the  18th  aa  to  the  probable  con- 
sequences of  thus  excluding  the  proprietors  from  access  to  sub- 
jects which  he  did  not  mean  to  use  for  his  own  purposes— he  again 
writes,  on  the  19th,  that  though  he  is  willing  to  remove  the 
ttocksnd  utensils  on  the  requisition  of  the  propriet6rs— *  the  trus- 
tee must  at  the  sanoe  time  retain  potsession  of  the  premUet,  wherein 
tbe  iteam -engine  and  machinery  are,  until  the  queifion  of  right  oj 
property  in  them  ia  decided  s  and,  if  they  are  found  to  belong  to 
tbe  trust-estate,  tfae  trustee  ia  not  afraid  of  any  claim  for  rente 
during  the  time  be  ia  obstructed  in  the  removal  or  occupation  of 
tbem.'  Theae  passages,  written  within  a  month  after  the  claim 
io  question  was  lodged  for  the  proprietors,  seem  to  demonstrate 
tbat  tbe  trustee  had  then  no  reliaift;e  on  the  right  which  he  now 
Bijs  tbat  claim  conferred  on  him,  to  keep  and  use  the  whole  pre- 
miies /or  lAtf  benefit  of  the  creditort,  and  joined  to  the  fact,  that 
from  sod  after  the  10th  of  July,  he  never  did  so  use  them » but  rest- 
ed bis  retention  of  the  works  entirdy  on  his-daim  to  the  steam- 
eogiue  and  large  machinery,  and  voluntarily  ceded  possession  as 
soon  as  that  cUim  was  finally  negatived  by  the  judgment  of  the 
House  of  Lords,  afiTord  conclusive  evidence  that  the  defence  to 
wbicb  be  haa  now  betaken  himself  was  not  then  considered  as 
Boiotainable ;  and  the  Lord  Ordinary  is  of  opinion  that  tbia  was 
s  much  sounder  view  of  the  matter  than  that  which  has  since 
been  asserted.  This  defence  is,  that  the  proprietors  having,  on 
tbe  lOtb  of  June  1831,  lodged  a  claim,  as  creditors,  for  the  whole 
mits  to  fall  due  nn^er  the  lease,'  till  its  expiration  in  1638^  bad 
tbas  recogniaed  tbe  right  of  the  trustee  and  creditors  to  hold 
potsession  of  tbe  eubjecta  for  all  that  period  (since  they  could 
Bot  have  both  tbe  rents  and  tbe  property),  and  that  after  receiving 
tbstdain,  t4e  trustee- was  both  entitled  and  obliged  tokeeppos- 
<«^0D,  for.  the  benefit  of  the  creditors.  To  make  good  this  de- 
fence, the  defefider  is  plainly  bound  to  show  that  the  claim  could 
bsve  no  other  meaning  than  is  here  pot  on  it — and  that  it  was 
intended  by  the  proprietors,  and  understood  by  him,  to  import 
tbat  tbe  possession  was  to  be  given  up  to  the  creditors,  not  for 
psjmentof  tbe/W//  reyit,  as  in  ordinary  cases,  but  for  a  mere 
composition,  or  dividend  on  the  rent,  out  of  the  sequestrated 
^ftate.  Now,  when  it  ia  considered  that  this  estate  has  as  yet 
yielded  no  dividend  (as  was  admitted  at  the  debate),  and  was 


never  expected,  and  is  not  now  likely  to  yield  sixpence  in  the 
pound,  it  seems  plain  enough  that  there  could  have  been  no  such 
intention  or  understanding  in  the  mind  of  any  rational  being. 
But  when  it  is  farther  recollected,  that  even  before  the  seques- 
tration, the  bankrupt  and  creditors  had  intimated  that  the  pre- 
mises were  to  be  given  up  at  the  end  of  the  current  half-year — 
and  that  negociations  about  removing  and  selling  off  the  stock 
and  utensils  were  in  progress  at  the  very  time  the  claim  was  given 
in,  and  actually  concluded  at  the  distance  of  weeks  thereafter, 
without  the  slightest  reference  to  its  terms,  it  is  manifest  that,  in 
point  of  fact,  there  was  no  such  intention.  The  words,  indeed, 
of  the  claim  are  far  from  necetwHlg  importing  the  absurdity 
which  is  ascribed  16  them  by  the  defender.  If  the  premises, 
though  given  up  to  the  owners,  could  not  be  let  or  turned  to  any 
profitable  use  for  the  remainder  of  the  lease,  then  the  whole 
rents  would  be  reclaimable  from  the  sequestrated  estate,  although 
the  claimants  were  in  possession  of  the  subjects,  and  it  was  pro- 
bable to  meet  this  possible  case  that  the  claim  waa  made  so  ample. 
But  the  conclusive  answer  to  the  whole  of  this  ground  of  plead- 
ing is,  that  whatever  ambiguity  might  have  existed  in  this  first 
daim,  given  in  on  the  10th  June  1831,  and  given  in  expressly 
'  tDtthout  prejudice  to  its  being  afterwards  corrected,*  it  waa  com- 
pletely removed,  and  the  plain  meaning  of  the  parties  demon* 
strdted  by  a  corrected  claim,  lodged  within  six  weeks  after  the 
first,  and  before  the  election  of  commissioned,  in  which  the  u/- 
most  possible  amount  of  the  claim  is  stated  exactly  as  before,  but 
'  deducting  the  value  of  the  possession  of  the  jtremisesjbr  the  re- 
maining  seven  tfears  of  the  lease,*  After  this  claim  waa  received 
and  ranked,  it  is  a  mere  absurdity  in  the  trustee  to  say  that  he 
understood  that  the  possession  was  to  be  given  over  to  him,  and 
the  claimants  to  rank  merely  for  a  dividend.  The  only  point  on 
which  the  Lord  Ordinary  had  a  doubt  was,  whether  the  trustee 
and  creditors  should  not  have  been  found  directly  liable  for  any 
deficiency  of  rents  which  may  occur  from  the  30th  December 
current  to  the  end  of  the  original  lease,  instead  of  a  right  being 
merely  reserved  to  the  pursuers  to  rank  for  such  deficiency  on 
the  bankrupt  estate.  If  he  could  have  believed  the  trustee,  when 
he  said  that  he  retained  possession,  because  he  thought  he  was 
entitled  to  it,  for  the  benefit  of  the  creditors,  be  would  undoubt- 
edly have  found  him  and  the  creditors  so  liable.  Since  a  trus. 
tee,  who  thus  adopts  a  lease,  and  takes  possession  under  it,  is  as 
much  bound  by  it  as  if  he  had  himself  been  the  original  tenant, 
and  must  answer  as  such  for  the  tonsequences  of  his  desertion. 
But  believing,  as  he  does,  that  the  trustee  never  really  ascribed 
his  possession  to  such  a  title,  as  is  indeed  demonstrated  by  the 
fact  that  he  never  did  attempt  to  use  the  auljeet  prafiiably  for 
the  creditors,  and  spontaneously  gave  it  up  as  soon  as  his  claim 
to  the  steam-engine,  &c.  was  finally  negatived,  he  must  consi- 
der it  as  a  mere  undue  retention  of  the  subject  in  security  of 
that  claim,  which,  though  eminently  unreasonable  and  unjust,  is 
quite  different  from  an  adoption  of  the  lease  as  tenant,  and  creates 
an  equivalent  responsibility  only  for  the  time  the  retention  was 
maintained.  There  are  varioua  proposals  in  the  correspondence 
not  very  consistent  with  the  claims  now  maintained  by  tbe  pur- 
suers :  But  as  these  were  all  made  conditional,  on  an  instant  re- 
storation of  the  possession,  to  which  the  trustee  would  never 
consent,  the  Lord  Ordinary  does  not  consider  them  as  standing 
in  the  way  of  the  just  rights  of  the  parties.** 

The  defender  reclaimed. 

The  Court  had  do  diflScalty,  except  as  to  the  lta« 
bility  of  the  defender  for  the  full  year's  rent  of  the 
premises,  during  the  time  he  retained  possession,  whick 
they  rather  thought  ought  to  be  modified  to  the  amount 
of  actual  loss  sustained.  Tbe  following  interlocutor 
was  pronounced : 

**  Find  the  defender  liable  to  the  pursuers  for  such  damages 
as  can  be  shown  to  have  been  sustained  by  them,  in  consequence 
of  the  retention  of  the  premises  held  in  lease  by  the  bankrupt 
from  the  30th  June  1831  till  the  30th  of  December  1 834,  varying 
in  80  far  the  interlocutor  of  the  Lord  Ordinary  ;  adhere  to  the 
interlocutor  quoad  ultra ;  and  with  this  variation  of  the  first  find- 
ing of  the  interlocutori  remit  to  his  Lordship  to  proceed  ac- 
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Mrdlngly*  reserving  to  his  Lordship  to  decide  all  questions  of 
expenses.** 

Lord  Ordinary,  Jeffrey.— ^c<.  Skene  snd  Whigham ;  James 
Taylor,  S.  S.  C,  Agent, — AlL  Dean  of  Faculty  (  HopeJ  &  More ; 
John  Murdoch,  S.S.C.,  A^enU—^T  Holland,  CUrk,^[J.R.] 


22d  January  1835. 

FiasT  Division. — (G.  D.) 

No.  118. — James  Robertson,  Pursuer^  v.  Peter 
Johnston  and  James  Gordon  (Hannat's  Trus- 
tees), Defenders, 

Arbitration-- 'Clause — It  being  Hipulated  hy  artidet  of  rovp  of 
the  tale  of  certain  woods,  that  ail  disputes  relative  to  Ike  sale  should 
be  rejerred  to  an  arbiter,  who  declared  his  willingness  to  accept 
-''action  of  damages  Jbr  an  alleged  deficiency  in  the  extent  of  the 
fBoodt  dismissed. 

The  pursuer  exposed  to  sale  certain  woods,  which 
were  purchased  by  the  defenders  under  articles  of 
roup,  which  provided,  that  all  disputes  as  to  the  sale 
should  be  referred  to  Mr  Mure.  This  provision  was 
embodied  in  the  contract  of  sale  in  the  following 
terms : 

'*  Further,  the  said  Peter  Johnston  and  James  Gordon,  as 
trustees  foresaid,  on  the  one  part,  and  the  said  James  Robertson, 
and  the  said  Robert  M*Kay  and  i^dam  Dickson,  his  cautioners, 
on  the  other  part,  do  hereby  submit  and  refer  the  import  and 
meaning  of  the  present  contract,  as  well  as  the  boundaries  of 
the  said  woods,  and  all  other  disputes  which  may  arise  regarding 
the  said  sale  in  any  manner,  to  the  determination  and  final  de- 
cision of  Willinm  Mure,  Esq.  of  Whitehill,  who  is  hereby  ap- 
pointed sole  arbiter,  and  whoseaward,  whether  verbal  or  in  writing, 
shall  be  final  and  binding  on  all  concerned.** 

The  pursuer  brought  the  present  action  against  the 
defender?,  on  account  of  an  alleged  deficiency  in  the 
extent  of  the  woods  sold  to  him,  against  which  it  was 
pleaded  in  limine.  That  the  pursuer  was  bound  to  re« 
fer  the  points  in  dispute  to  Mr  Mure,  who  was  willing 
to  accept  the  reference. 

The  Lord  Ordinary  (Corehouse)  6rst  sustained  the 
preliminary  defence  in  hoc  statu ;  and  thereafter,  on 
8th  July  1834,  bis  Lordship, 

"  In  respect  of  the  letter  from  Mr  Mure,  the  referee  under  the 
articles  of  roup,  agreeing  to  accept  the  reference,  dismisses  the 
action,  and  decerns :  Finds  the  pursuer  liable  in  expenses,  &c. 

The  pursuer  reclaimed,  but  the  Court  adhered,  with 
additional  expenses. 

Lord  Ordinary,  Corehouse.— ^c/.  Skene;  Thomas  Thor« 
burn,  W.S.,  Agent, — Alt.  Adam  Anderson;  Dickson  and  Stew- 
art, W.S.,  Agents — Mr  Holland,  Clerk.^lG.D.] 


22d  January  1835. 
First  Division.— (G.  D.) 

No.  119. — Mrs  Anne  Campbell  or  M'Leod,  Pur^ 
suer,  V.  Mrs  Flora  Nicolson  Macdonald  and 
Husband,  and  Mrs  Jean  Macdonald  Buchanan^ 
Defenders* 

Warrandice— Liability — Agent  and  Client — An  agent  having 
(ajier  the  objection  had  been  pointed  otU  to  him  J  taken  from  one 
client,  in  favour  of  another  client,  an  axsignation  to  a  bond,  to 
which  the  cedent  had  only  a  pro  indiviso  righl — Held  that  the 
agent  and  cedent  were  conjunctly  and  severally  liable  to  the  assign 
nee  for  the  contents  oflhe  bond. 

The  late  John  Macdonald,  of  Bornish,  granted  an 
heritable  bond,  in  September  1798,  to  the  late  Patrick 
Kicolson  of  Ardmore^  for  £300,  on  which  infeftment 


followed.  Mr  Nicolson  died  in  May  1820,  leaving 
two  daughters,  Mrs  Flora  Nicolson  Macdonald,  one 
of  the  defenders,  and  Mrs  Christian  Macdonald  or 
Scott.  The  agent  for  Mrs  Flora  Kicolson  Macdonald, 
the  late  Mr  Hector  Macdonald  Buchanan,  proceeding 
on  the  supposition  that  the  sole  right  to  the  abore  he- 
ritable bond  belonged  to  his  client,  under  her  fi&tber's 
marriage  contract,  made  up  titles  in  her  person  there- 
to, as  heiress  of  tailzie  and  provision  in  general  to  her 
&ther,  and  prevailed  on  Messrs  Hugh  Macqueen  and 
Donald  M*Intosh,  W.S.,  to  take  an  assignation  to  the 
bond,  with  warrandice  from  fact  and  deed ;  but  these 
gentlemen,  before  being  infeft,  having  discovered  that 
their  cedent's  sister  had  an  equal  right  to  the  bond 
with  herself,  insisted  on  Mr  Hector  Macdonald  Ba- 
chanan  and  his  client  taking  back  the  bond :  where- 
upon Mr  Hector  Macdonald  Buchanan,  who  was  also 
the  law  agent  of  the  pursuer,  obtained,  with  her  con- 
sent, an  assignation  to  the  bond  in  her  favour,  as  being 
a  proper  investment,  with  warrandice  from  fact  and 
deed,  and  paid  the  contents  from  her  fund*  to  Messrs 
Macqueen  and  M'Intosh.  On  this  assignation,  and 
the  unexecuted  precept  thereby  assigned,  the  pnrsner 
was  infeft  in  December  1833.  Mr  Hector  Macdonald 
Buchanan  died  in  1828,  and  the  affairs  of  Ranald 
Macdonald  of  Bornish,  the  heir  of  the  granter  of  th# 
bond,  having  become  embarrassed,  and  the  pursoer, 
in  endeavouring  to  recover  the  money,  having  been 
met  with  the  objection  to  her  title,  as  flowing  from 
one  only  of  the  original  creditor's  two  daughters,  and 
the  other  daughter,  Mrs  Scott,  being  dead,  and  her 
representative,  as  the  pursuer  alleged,  resident  in  the 
East  Indies,  the  pursuer  brought  the  present  action 
against  Mrs  Macdonald  Buchanan,  the  widow  and 
representative  of  Mr  Hector  Macdonald  Buchanan, 
and  against  Mrs  Flora  Nicolson  Macdonald,  who, 
without  having  any  sufficient  title  to  do  so,  had  as- 
signed the  bond  to  Messrs  Macqueen  and  M'Intosb, 
the  pursuer's  cedents,  as  conjunctly  and  severally  liable 
to  the  pursuer  for  the  sum  contained  in  the  bond,  with 
interest.  The  defender,  Mrs  Flora  Nicolson  Mac- 
donald, pleaded — That  the  other  defender,  Mrs  Hec- 
tor Macdonald  Buchanan,  was  primarily  liable  to  the 
pursuer  for  the  consequences  of  her  husband's  fault  or 
negligence  as  the  pursuer's  agent.  And  Mrs  Hector 
Macdonald  Buchanan,  on  the  other  hand,  pleaded-^ 
That  the  other  defender  was  primarily  liable;  and 
that,  at  all  events,  she  could  only  be  compel^  to 
furnish  a.  good  title,  which  might  be  obtained  from 
Mrs  Scott's  heir. 

The  Lord  Ordinary,  on  10th  July  1834>, 

'<  Decerns  against  bodi  defenders  for  payment  to  die  punmer  of 
the  principal  sum,  and  interest  thereof  as  libelled,  reserving  to 
the  said  defenders  their  relief  each  against  the  other  as  aocixrda, 
and  the  pursuer,  on  receiving  payment,  granting  a  conveyaoce  to 
the  heritable  bond,  in  as  far  as  she  has  right  thereto:  finds  the 
said  defenders  liable  in  expenses,"  &c. 

The  defender,  Mrs  Macdonald  Buchanan,  redaim* 
ed,  but  the  Court  adhered* 

Lord  Ordinary,  Corehouse. — Act.  Rutherfurd  and  George 
Moir;  John  Amott,  W.S.,  Agent.^^AU.  J.  S.  More;  John 
M'Kenzie,  W.E.  and  M.  N.  Macdonald,  W.S.,  Jgents^^Ms 
Rolland,  acrit.— [G.i).] 
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22d  January  1835. 

Second  DiyisioN.— (J.  R.) 

No.  120. — William  Hunter,  Pursuer^  v,  Thomas 

Falconer,  Defender. 

PriDci]MJ  and  Agent — Debtor  and  Creditor — Implied  Discharge 
—A  party  emplojftd  €U  a  hou$e  factor  having  been  tued  hy  hit 
principal  far  payment  of  a  balance  on  hit  factory  accourUt  ; 
ontf  Ae  factor  having  propoted  to  deHt  hit  principal  with  the 
apente  tf  certain  repairt  and  alterationt  upon  the  property t  t^ 
emmint  of  which  had  been  agreed  to  be  paid  by  the  ptineipatt 
fitker,  mho  had  gifted  to  him  the  property,  and  who  had  frequently 
wftd  the  factor  to  render  hit  accountt  therefor,  which  the  factor 
deiajf^  to  do,  until  teveral  yeart  had  elapted,  and  the  father  had 
become  bankrupt — Cireumttaneet  in  which  held,  that  the  prind" 
pal  wot  not  Ha&lefor  the  etpente  of  the  tepairt, 

« 

The  parener  bronght  Ibe  present  action,  jfirstf  for 
payment  of  £80S,  19.  9^.,  as  the  alleged  balance  doe 
hj  the  defender  at  Martinmas  1831,  on  a  certain  fac- 
tory account,  with  the  interest  on  the  different  articles 
composing  said  account,  from  the  sereral  dates  there- 
of; and,  secondly,  for  payment  of  £775,  4.  10.,  being 
the  balance  of  the  price  of  a  certain  property  sold  by 
the  defender  for  the  pursuer,  with  the  interest  thereof 
from  14th  April  1829,  under  deduction  of  a  partial 
,  payment  of  £400,  *'  and  of  such  other  payments  or 
articles  of  lawful  discharge  as  he  (the  defender)  can 
iostmct.*'  In  defence,  it  was  stated  that  there  fell  to 
be  deducted  from  the  claim  of  the  pursuer  certain 
soms  expended  by  the  defender  in  completing  ya- 
rioos  extensive  repairs  and  alterations  upon  the  pro- 
perty, with  the  amount  of  which  the  pursuer  had  not 
been  debited  in  the  accounts  of  the  defender,  as  first 
rendered,  in  consequence  of  an  understanding  that  the 
same  was  to  be  paid  by  the  pursuer's  father,  but  that, 
io  respect  of  that  gentleman  s  inability  since  to  do  so, 
tbe  def«hder  was  now  entitled  to  recover  payment 
tbereof  from  the  pursuer ;  and  that  on  s|iid  sums  being 
pot  to  the  credit-side  of  the  account,  a  balance  stood 
in  the  defender**  favour  of  £102,  16s.,  independently 
of  an  item  not  finally  ascertained,  and  of  interest. 

The  pursuer  denied  his  liability  for  the  expense  of 
said  repairs,  pleading — I.  That  tliey  were  not  made, 
or  directed  by  the  defender  to  be  made,  under  the 
employment  and  responsibility  of  the  pursuer,  but 
exdosively  under  the  directions,  at  least  exclusively 
on  the  responsibility  of  Mr  James  Hunter,  the  pnr- 
suer'i  father. — II.  That  thB  defender's  factory  ac- 
counts with  the  pursuer,  embracing  the  period  when 
the  repairs  are  said  to  have  been  made,  were  finally 
clofed  and  settled  without  any  reservation  of  any 
claim  in  regard  to  these  repairs,  or  even  notice  being 
taken  of  them. — III.  That  all  claim  again&t  the  pur- 
suer on  account  of  these  repairs  was  cut  ofl^  by  pre- 
^nption,  and  the  constitution  and  subsistence  of  any 
alleged  debt  against  the  pursuer  in  reference  to  them 
n^as  denied — IV.  That  even  on  the  supposition  that 
the  defender  had  been  originally  liable,  along  with 
Mr  James  Hunter,  to  the  defender  for  the  repairs  in 
qnestion,  all  claim  on  the  defend^*s  part  was  cut  off 
^y  his  own  conduct,  in  not  rendering  his  accounts 
until  after  Mr  Hunter's  insolvency,  and  thereby  de- 
pnring  the  pursuei"  of  tbe  benefit  of  the  payments 
which  were  repeatedly  tendered  by  Mr  Hunter  to  the 
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defender,  in  the  course  of  his  preying  correspondence 
for  a  settlement  of  accounts  between  him  and  tbe  de- 
fender.   • 

Tbe, defender  anstof reef— That  be  was  entitled  to 
put  the  repairs  in  questioii  to  the  pursuer's  debit,  in- 
asmuch as  (1.)  the  pursuer,  as  the  proprietor  of  the 
subjects  on  which  they  were  executed,  and  who  ex- 
pressly authorised  and  took  benefit  from-  them,  was 
the  original  and  primary  debtor  •  for  tliese  fepaiVs ; 
and  (2.J  although  the  defender  delayed  exacting  their 
amount,  in  consequence  of  the  proposal  by  the  pur- 
suer's father  gratuitously  to  pay  the  same  as  a  dona- 
tion to  his  son,  yet  there  was  no  legal  novation  of  the 
debt,  nor  any  transaction  under  which  the  defender 
agreed  to  accept  of  this  gratuitous  obligaut,  to  the 
effect  of  altogether  liberating  and  discharging  from 
any  claim  on  his  part  the  original  and  primary  debtor. 

The  Lord  Ordinary  (Medwyn),  on  2d  July  18S4| 
pronounced  this  interlocutor  and  note,  which  suffi- 
ciently explains  tbe  circumstances  of  the  case : 

«  Tbe  Lord  Ordinary  appoints  tbe  cause  to  be  enrolled  in 
his  band  roll  of  motions. 

"  Note. — The  most  important  facts  in  this  case  are  these  :— 
Mr  James  Hunter  having  acquired  right  to  certain  subjects  in 
Glasgow  (the  Star  Inn  and  Ingram  Court  property),  conveyed 
them  to  his  eldest  son,  the  pursuer,  with  right  to  tbe  rents  from 
Martinmas  1815.  as  a  provision  to  him.     The  defender,  who 
had  been  the  confidential  man  of  business  of  the  father,  is  by 
him  recommended  to  his  son,  and  be  is  appointed  by  the  pursuer 
factor  over  the  property  (Ist  June  1816),  with  ample  powers  of 
management.     It  is  stated  by  tbe  pursuer,  and  seems   to  be 
true,  that  James  Hunter  agreed  to  be  at  the  expense  of  tbe 
large  repairs  and  alterations  requisite  at  the  renewal  o.f  the 
leases  of  the  property,  and  to  relieve  the  pursuer  of  these,  while    ^ 
he  continued  liable  for  ordinary  repairs,  as  proprietor.     Tbe 
lease  of  the  Star  Inn  expired  in  May  1818b     Mr  James  Hunter 
corresponds  with  tbe  defender  about  these  repairs  (letters  15th 
November  1817,  19tb  January  1818,  26tb  January   1818),  and 
in  particular,  on  11  th  February  1818,  writes  tbe  defender,  *  You 
will  recollect  that  I  am  to  be  at  tbe  expense  of  these  repairs,* 
with  a  promise  to  pay  tbe  money  as  soon  as  the  amnunt  is 
stated.     This  is  further  corroborated  by  Mr  James  Hunter*s 
answer  of  19th  December  1819  to  the  defender*s  inquiry  of  1 1th 
December.     The  pursuer*s  accounts  from  Martinmas  1815  to 
Martinmas   1818  are  furnished   by  the  defender  (19th  April 
1819),  containing  sums  for  incideniul  repairs,  but  nothing  for 
the  repairs  on  tbe  renewal  of  the  lea.«e.     Tbe  pursuer's  second 
accounts,  from  Martinmas  1818  to  Whitsunday  18*22,  were  fur- 
nished by  tbe  defender,  also  containing  incidental  repairs  only  ; 
and  on  1 5th  July  1822.  this  and  the  preceding  account  were 
examined,  with  the  vouchers,  found  correct,  and  tbe  balance 
paid  and  discharged.     When  tbe  lease  of  the   Star   Inn   waa 
again  about  to  expire,  and  repairs  to  become  necessary,  the  pur- 
suer, 7th  January  1823,  stated  to  the  defender  that  his  father 
was  to  be  liable  for  the  amount.     The  defender  mentions  this 
to  Mr  James  Hunter,  who  answers,  9th  June   1823,  that  in 
this  '  Mr   William  Hunter  was  quite  correct,  and  as  soon  as 
you  inform  me  what  they  come  to,  I  will  send  you  a  bank  post 
bill  for  the  same.*     This  the  defender  notifies  to  tbe  pursuer, 
lOtb   August  1623.     Repairs  were  executed  accordingly,  tbe 
last  item  of  which  is  paid  by  the  defender  12th  May  1824. 
The  third  account  furnished  to  the  pursuer  by  the  defender  is 
from  Whitsunday  1822  to    Whitsunday   1826,  containing,  as 
usual,  ordinary  or  incidental  repairs,  but  none  of  the  repairs  on 
tbe  renewal  of  the  lease.     This  account  does  not  seem  to  have 
been  objected  to,  but  no  settlement  of  it  took  place.     After 
various  pressing  letters  from  the  pursuer  to  get  a  continual 
tion  of  these  accounts,  the  defender  writes  on  26th  5'ovember 
1830,  that  he  is  just  finishing  the  state  of  the  old  accounts  with 
his  father,  and  oe  wishes  to  postpone  sending  those  of  the 
pursuer  till  these  are  rendered,  on  account  of  tbe  repairs  which 
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were  entered  into  bis  father's  account.     The  pursuer  having 
stated  that  he  considered  bis  account  distinct  from  bis  fa- 
therms,  they  were  rendered  20tb  June  1831,  without  these  re^ 
pairs,  and  without  hinting  that  the  pursuer  was  liable  for  them. 
For  his  account,  Mr  James  Hunter  began  to  press  the  de- 
fender in  the  beginning  of  the  year  1816,  and  continued  to  urge 
this  in  a  series  of  perhaps  the  most  urgent  letters  which  were 
ever  addressed  by  a  principal  to  his  agent,  down  to  the  year 
1831,  when  they  were  at  last  rendered.     There  seems  no  suffi- 
cient apology  for  such  extraordinary  dilatoriness.     When  the 
account  Was  furnished  on  6lh  July  1881  to  Mr  Hunter,  it  con- 
tained the  various  sums  paid  by  the  defender  for  repairs  on  re- 
newals of  the  leases.     By  this  time  Mr  James  Hunter  had 
become  embarrassed,  and. unable  to  pay  (letter,  1  Ith  July  1831), 
and  the  consequence  has  been  the  present  claim  against  the  pur- 
suer for  payment.     It  is  nft  distinctly  stated,  but  it  is  of  con- 
'sequence  to  know,  when  first  Mr  Hunter  became  unable  to  pay 
this  sum.     He  states  in  his  letter,  28th  July  1831,  that  in  1824 
or  1825  he  could  have  paid.     There  is  a  most  urgent  letter,  81  st 
October  1829,  to  the  defender  as  to  settling  these  accounts, 
owing  to  certain  losses  that  had  occurred,  and  subsequent  letters 
of  a  like  import  on  Sd   March,  8th  June,  24th  July  1830,  &c. 
But  as  it  appears  by  letter  of  1 1th  July  1831,  that  he  did  not 
expect  the  balance  to  be  against  him,  these  requests  do  not  in- 
dicate any  ability  to  pay.     This  matter  will  require  farther  in- 
vestigation.    The  defender  was  fully  informed  that  the  pursuer 
was  to  be  relieved  of  the  expense  of  these  repairs  by  his  father, 
and  the  pursuer  was  apprised  that  the  defender  was  so,  and  that 
he  would  settle  the  amount  with  his  father,  by  the  very  im- 
portant letter,  15th  January  1825,  at  which  time  the  whole  re- 
pairs were  paid  for,  and  also  by  finding  his  instructions,  as  well 
as  those  of  his  father,  obeyed,  that  they  should  not  be  charged 
in  the  accounts  rendered  to  him.     On  the  other  hand,  the  pur- 
suer knew  that  the  accounts  had,  from  the  defender's  very  gross 
negligence,  not  been  settled  with  his  father ;  but  he  could  not 
know,  and  might  rather  suppose  the  reverse,  that  there  was  any 
balance  due  to  him  on  this  account.     IF  the  failure  of  the  de- 
fender to  attend  to  the  very  urgent  and  often  renewed  requests 
to  render  his  accounts  to  Mr  James  Hunter,  has  alone  prevented 
him  from  obtaining  payment,  in  consequence  of  bis  supervening 
bankruptcy,  and  thus  made  him  claim  the  amount  from  the  pur- 
suer, it  seems  not  very  equitable  that  the  pursuer  should  suffer 
from  the  neglect  of  the  defender,  which,  in  the  circumstsnces  of 
the  case,  was  culpable.     The  Lord  Ordinary  does  not  hold  that 
mere  neglect,  the  passive  act  of  a  creditor,  will  liberate  a  cnu- 
tioner,  or  party  against  whom  he  has  a  claim  of  relief ;  but  here 
there  was  a  neglect  to  obey  repeated  and  express  injunctions  to 
perform  an  ordinary  and  bounden  duty,  which,  ex  hyjwtheti, 
would  have  secured  payment  from  the  one  party,  who  had  un- 
dertaken to  pay  and  relieve  the  other,  while,  at  the  same  time, 
that  other  party  was  thrown  off  his  guard,  by  having  his  account 
settled  without  notice  of  these  other  claims  for  which  he  was 
entitled  to  hold  the  other  was  taken  as  the  sole  debtor.     There 
was  much  more  than  the  mere  passive  act  of  the  creditor.     It 
seems  Impossible  to  doubt  that  the  accounts,  which  were  settled 
and  discharged  up  to  Whitsunday  1822,  was  a  positive  act  of 
the  defender,  which,  with  the  delay  of  rendering  his  accounts 
which  prevented  psyment  being  made  as  promised,  cuts  off  all 
claim  for  prior  repairs.     It  is  said  that  at  this  time  the  sum 
claimed  in  this  account  amounted  to  j£792,  15.  8.     It  maybe 
more  doubtful  whether  the  subsequent  claim  is  also  cut  off, 
amounting  to  JCI77,  16.  7.     The  accounts  to  1826,  though  ren- 
dered,  have  not  been  settled,  although  they  do  not  seem  ob- 
jected to.     However,  here  too,  the  Lord  Ordinary  is  inclined  to 
hold,  from  the  conduct  of  the  party,  which  was  not  passive 
merely,  that  he  has  lost  his  claim  against  the  pursuer.     His 
conduct  was  a  practical  refusal  to  render  his  accounts  to  the 
debtor,  who  was  to  have  paid,  and  was  anxious  to  pay,  while 
these  articles  were  carefully  excluded  from  the  accounts  of  the 
other  party.     But  before  applying  these  principles,  it  is  neces- 
sary to  ascertain  whether  Mr  James  Hunter  was  in  a  capacity 
to  pay  at  the  time  he  offered,  and  when  his  inability  to  do  so  first 
took  place.*' 

Thereafter,  his  Lordship,  before  answer,  appointed 


a  minute  of  Mr  James  Honter*s  affairs  to  be  giren  in 
and  to  be  answered,  from  which  it  appeared  that, 
down  to  the  close  of  the  year  1829,  Mr  Hanter  was 
in  fi^ood  credit,  and  that  his  embarrassments  did  not 
occur  till  the  middle  of  the  following  year,  when,  hav- 
ing settled  with  his  creditors  by  a  composition,  he  re- 
ceived a  discharge  in  full.  On  advising  the  minute 
and  answers,  his  Lordship  pronounced  the  following 
interlocutor  and  note : 

"  15/4  November  1834. — The  Lord  Ordinary  having  consi- 
dered the  minute  for  William  Hunter,  with  the  answers  thereto 
for  Thomas  Falconer,  and  whole  process — Decerns  against  the 
defender  as  libelled;  finds  the  pursuer  entitled  to  expenses; 
allows  an  account,*'  &c. 

**  Note.—Ai  it  is  admitted  in  the  answers  to  the  minute,  tbat 
the  defender  did  not  bear  of  Mr  James  Hunter's  embarrass- 
ments till  July  1831,  and  there  is  no  denial  of  the  other  facU  in 
the  minute,  although  no  doubt  there  is  no  admission,  it  seems 
not  unwarrantable  to  hold  that  Mr  James  Hunter  could  and 
would  have  paid  this  account  in  the  year  18^,  or  preceding 
vears.  The  grounds  on  which,  on  this  supposition,  it  is  to  be 
held  that  he  was  alone  liable,  and  that  the  pursuer  was  liberated, 
have  been  fully  stated  in  the  note  of  )id  July  lasL*' 

The  defender  reclaimed.     The  Court  pronounced 

this  interlocutor  (signed  on  the  23d  inst.) : 

'*  In  respect  of  the  defender  having  at  the  bar  claimed  allow- 
ance for  certain  articles  of  discharge  posterior  to  the  date  of  the 
account  libelled,  to  which  no  objection  has  been  stated  by  the 
pursuer,  of  consent,  find  the  defender  entitled  to  credit,  as  at  the 
term  of  Martinmas  1831,  in  settling  with  the  pursuer,  for  the  sum 
of  £311,  8.  4^.  Sterling,  being  the  amount  of  the  articles  of 
abiitement  contained  in  the  state.  No.  of  process;  andaL^o, 
of  consent,  find  that  the  sum  of  J6803,  19.  94.,  first  eonclnded 
for  (less  the  foresaid  sum  of  jC31I,  8.  44),  shall  bear  interest  at 
the  rate  of  four  per  cent,  per  annum,  from  the  said  term  of  Mar- 
tinmas 18-31  till  payment;  and  that  the  other  sum  of  £775,  4s. 
lOd.,  second  concluded  for,  shall  bear  interest  at  the  like  rate  of 
four  per  cent,  from  the  term  of  Martinmas  1829  till  pnyraenr, 
less  the  sum  of  J6400  Sterling,  paid  by  the  defender  on  6th  July 
1831,  mentioned  and  agreed  to  be  deducted  therefrom  in  the 
libel ;  and  reserve  to  the  defender  all  claim  competent  to  him 
against  the  pursuer  for  a  proportion  of  the  expenses  in  an  action 
with  Shiells  and  Company,  and  to  the  pursuer  his  objections  as 
accordn  ;  and,  of  consent,  so  far  vary  and  recal  the  interlocutor 
complained  of ;  but,  quoad  ultra,  adhere  to  the  said  interlocutor, 
and  refuse  the  desire  of  the  reclaiming  note ;  of  new,  find  the 
pursuer  entitled  to  expenses,  of  which  allow  an  account,"  &c 

Lord  Ordinary,  Medwyn. — /fc/.  Whigham  ;  James  Bridges, 
W.S.,  A^enL—AU,  Penney;  W.  and  D.  Alleater,  W.  S.» 
Agenlt. — K ,  Clerk, — |  J.  R.  '\ 

2ild  January  1835. 
Second  Division. — (J.  R.) 

No.  121. — Miss  Margaret  Baldwin  Cdrrip,  Pur* 
suer,  V.  Da  Claud  Cvrrie  and  Pster  Jardine, 
Defenders, 

Dr  Claud  Currib,  Pursuer^  v.  Peter  Jardine  ajul 
Margaret  Baldwin  Currib,  De/hndersm 

Legacy — A  party  having,  on  the  astumption  that  she  had  rfghi  to 
dispose  of  the  $vm  ofiSSOO,  conveyed  the  said  sum  to  irttstees, 
to  be  invested  in  favour  of  her  daughter  in  Uferent,  and  her  chil- 
dren injee,  whom  Jailing,  the  ehilUren  of  the  truster's  son  infee^ 
with  a  provixion  that  the  daughter  should  be  entitled  to  receice 
payment  of  £\000,  part  of  the  said  sum  of£S500,  at  a  certain 
time  offer  the  trutter's  death  •  and  it  having  been  found  that  the 
truster  had  power  to  duqiote  only  cf  the  sum  of£\000 — Held 
that  the  daughter  was  entitled  to  payment  of  the  f%Ul  sunt  of 
jflOOO,  as  being  a  special  legacy,  independent  of,  and  precedent 
to,  the  inveAment   of  the  remainder  of  the  assumed  sum  of 
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^  The  late  Mrs  Jardine,  by  antenuptial  contract  of  mar- 
riage, entered  into  between  her  and  her  second  hudband, 
Mr  Peter  Jardine,  of  date  7th  January  \S0^,  reserved 
to  herself  the  free  nse  and  disposal  of  the  snm  of  £  1000, 
as  beiiigr  the  amoant  of  money  and  effects  of  which  she 
was  then  possessed,  which  was  thereby  declared  to  be 
her  exclusive  property,  and  independent  of  her  hus- 
band*sy«x  martti.  By  postnuptial  contract  of  marriage, 
executed  between  the  parties  on  24th  June  1U09,  the 
amount  of  money  and  effects  belonging  to  Mrs  Jar- 
dine,  at  the  date  of  the  marriage,  was  declared  to  be 
£3500,  in  place  of  £1000,  as  mentioned  in  the  former 
deed.  On  5th  August  1806,  Mr  and  Mrs  Jardine 
executed  a  deed  of  settlement,  whereby  they  conveyed 
their  whole  estate  to  trustees,  but  from  this  convey- 
ance there  was  excepted  the  sum  of  £3500,  as  that 
orer  which  Mr  Jardine  had  renounced  his  jus  mariii, 
and  the  right  to  dispose  of  which  was  thereby  re- 
served to  Mrs  Jardine.  By  this  deed,  the  property 
of  the  spouses  was  directed  to  be  divided  in  the  fol- 
lowing proportions  among  Mrs  Jardine's  children 
by  her  first  marriage: — viz.  one-third  to  Dr  Carrie; 
another  third  to  Samuel  Currie  in  liferent,  and  his 
children  in  fee ;  whom  failing,  to  Dr  and  Miss  Currie, 
eqaally  between  them ;  and  the  remaining  one-third 
to  Miss  Carrie,  as  follows: — via.  one-half  thereof  was 
to  be  paid  to  her  at  the  first  term  of  Whitsunday  or 
iMartinmas  saeceeding  her  majority  or  marriage  after 
Mrs  Jardine*s  death,  and  the  other  half  thereof,  which 
was  suhject  to  Mr  Jardine*s  liferent,  was,  after  his 
death,  to  be  paid  to  her  in  liferent ;  whom  failing,  to 
her  brothers,  equally  between  them ;  whom  failing, 
to  their  children  per  stirpes.  On  the  narrative  of  this 
deed,  and  in  virtue  of  the  power  of  disposal  therein 
reserved  as  to  the  sum  of  £3500,  Mrs  Jardhie,  on  2d 
June,  1 818,  executed  a  deed  of  settlement,  by  which 
she  conveyed  in  favour  of  certain  trustees, 

"all  tnd  haill  the  fore«aid  snm  of  ;€3500  Sterlinp^,  payable  as 
soon  after  my  decease  as  the  trustees,  under  the  furesaid  deed  of 
certlement,  shall  be  in  funds,  and  that  in  trui^t  for  the  purposes 
following,  m.  the  said  trustees  hereby  named  shall  lend  out  and 
Kcurt  oil  good  heritable  bonds,  or  in  the  purchase  of  heritable 
property,  the  foresaid  sum  of  £3500  Sterling,  and  take  the  rights 
and  securities  in  their  favour  so  conceived,  that  the  annual  pro- 
duce of  the  said  sum  shall  belong  and  be  paid  to  the  said  Mar- 
r^ret  Corrie  in  liferent  daring  all  the  days  and  years  o'f  her  life, 
tor  ber  liferent  use  allenarly,  and  to  her  children  as  after  men- 
tioned  in  fee,  excepting  to  the  extent,  and  In  the  events,  after 
apres&ed;  and  failing  lawful  children  of  the  said  Margaret 
Currie,  to  and  in  favour  of  the  lawful  children  of  the  said  Claud 
Currie,  my  son,  equally  amongst  them  in  fee :  Declaring,  that 
the  Mid  Margaret  Currie  shall  be  entitled  to  receive,  and  the 
»viid  trustees  are  hereby  authorised  and  directed  to  pay  to  her,  if 
«be  «bal}  demand  the  same,  any  time  after  the  expiration  of  one 
rt-ar  after  my  decease,  the  sum  of  £1000  Steriing,  part  of  the 
We»aid  principul  sum  hereby  vested  in  the  said  trustees,  to  be 
uM  and  disposed  of  by  ber,  the  said  Margaret  Currie,  as  the 
fb^n  think  proper,  for  which  sum  of  jC  1000  her  receipt  shall  be 
I  ^nffirient  exoneration,  and  the  remaining  Ruro  of  £2500  shall 
rf  m^in  subject  to  her  liferent  use  as  aforesaid,  and  belong  in  fee 
a*  above  expressed.'* 

Mrs  Jardine  died  in  November  1825,  having  been 
predeceased  by  her  son  Samuel  Cnrrie.  and  without 
leaving  issue  of  her  marriage  with  Mr  Jardine.  After 
her  death,  Mr  Jardine  brought  an  action  of  reduction 
(in  which  Dr  and  Miss  Currie  were  called  as  defen- 
<iers)  of  certain  conveyances  to  different  heritable 


subjects  in  and  about  Glasgow,  which  had  been  ac- 
quired by  the  spouses  during  marriage,  and  also  of 
the  postnuptial  contract  of  marriage  executed  in  1809, 
and  of  the  deed  of  settlement  of  1816,- in  so  far  as 
these  were  of  the  nature  of  donations  made  by  him  to 
bis  wife.  In  that  action.  Lord  Moncreiff,  Ordinary, 
found,  *'  that  the  whole  deeds  called  for  are  liable  to 
reduction  at  the  pursuer's  instance,  in  so  far  as  they 
have  the  effect  of  infringing  his  rights  under  the  ori- 
ginal marriage-contract ;"  and  to  that  judgment  the 
Court  adhered, — vide  aniCy  Vol.  II.  p.  483.  There- 
after,  his  Lordship,  on  11th  Marsh  1831,  pronounced 
this  interlocutor,  in  which  the  parties  acquiesced : 

**  The  Lord  Ordinary  having  resumed  consideration  of  this 
process,  and  the  interlocutors  now  final,  and  baving  heard  pa^tiea* 
procurators  on  the  remaining  points  of  the  cause,  finds  that,  in 
virtue  of  the  power  of  revocation  found  to  belong  to  the  pursuer, 
he  can  only  recal  the  consent  given  by  him  to  the  transactions, 
whereby  the  goods  in  communion  were  laid  out  in  the  purchase 
of  heritable  propertv,  and  the  titles  were  taken  in  favour  of  the 
deceased  Margaret  Baldwin,  his  wife,  to  the  effect  of  obtaining 
a  restitutio  in  iniegrutnt  and  placing  the  rights  of  the  parties  on 
the  same  footing,  aa  far  aa  circumstances  will  permit,  as  they 
would  have  stood  if  no  such  purchases  had  been  made :  There- 
fore finds  that  the  defenders,  as  deriving  right  from  the  said 
Margaret  Baldwin,  are  only  bound  to  convey  and  make  over  to 
the  pursuer  one  juat  and  equal  half  of  the  several  subjects  so 
purchased,  or  otherwise  to  pay  to  the  pursuer  a  sum  of  money 
equal  to  the  just  and  true  value  of  one-half  of  the  said  subjects, 
subject  in  either  case  to  the  deductions  or  qualifications  herein 
after  mentioned  :   Finds  that  the  parties  have  severally  declared, 
by  their  counsel,  that  they  are  willing  to  hold  the  value  of  the 
property  to  have  been  the  same  at  the  death  of  Mrs  Jardine, 
and  at  the  present  moment,  with  the  prices  paid  for  the  several 
subjects  when  originally  purchased :  Finds  that,  in  the  event  of 
no  conveyance  being  executed,  the  sum  to  become  due  to  the 
pursuer,  under  the  operation  of  this  and  the  former  interlocutors, 
will  be  one-half  of  the  value  of  the  property  aa  thus  agreed  on, 
after  deducting  from  the  whole  gross  funds  and  estate  existing 
at  the  death  of  Mrs  Jardine,  the  debts  then  due  by  the  parties, 
and  also  deducting  from  the  whole  free  estate,  the  sum  of  ^1000, 
which  Mrs  Jardine  had  power  to  dispose  of  by  the  original 
marriage-contract :   Finds  that  the  sum  of  jC2500,  being  part  of 
the  larger  sum  of  £3500,  provided  by  Mrs  Jardine  to  Miss  Mar- 
garet  Currie  by  her  d^ed  of  settlement,  must  be  considered  as  a 
part  of  her  share  of  the  goods  in  communion,  and  must  be  im- 
puted, in  the  adjustment  now  to  take  place,  to  the  one-half  share 
of  the  free  estate,  after  making  the  deductions  aforesaid,  which 
is  to  belong  to  the  representatives  of  Mrs  Jardine,  under  the 
principle  of  this  interlocutor;  decerns  and  ordains  the  defenders 
to  execute  and  deliver  valid  and  sufficient  deeds  of  conveyance 
to  the  pursuer,  of  one  just  and  equal  half  of  each  of  the  said 
heritable  subjects,  to  be  estimated  under  the  qualifications  above 
expressed ;  reserving  to  the  parties  to  take  such  further  steps  for 
dividing  the  property,  or  for  adjusting  their  respective  interests 
therein,  as  they  may  be  advised ;  and  finds  no  expenses  due  to 
either  party.** 

Dr  and  Miss  Currie  now  brought  separate  actions 
of  declarator,  &c.,  for  the  purpose  of  obtaining  a  divi- 
sion, according  to  their  respective  rights  and  interests, 
of  the  funds  and  effects  belonging  to  Mr  and  Mrs 
Jardine  at  the  dissolution  of  the  marriage.  These 
actions  were  conjoined.  On  the  one  hand.  Miss 
Currie^  inter  alia,  claimed — Ist,  Immediate  payment 
of  £1000,  being  the  sum  reserved  to  Mrs  Jardine  in 
the  antenuptial  contract  of  marriage.  2df  That  the 
sum  of  £:i2500,  being  the  balance  of  £3500,  contained 
in  the  deed  of  June  1818,  should  be  securetd  to  her  in 
liferent,  and  to  her  children  in  fee,  whom  failing,  to 
the  children  of  Dr  Currie :  And  pleaded — I.  The  deed 
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of  181 B  was  valid  in  favonr  ot  the  claimant,  because^ 
Bnder  the  antenuptial  marriage-contract,  Mri  Jardine 
was  entitled  to  one-half  of  the  goods  in  commonion, 
which  she  h^d.a  right  to  dispose  of  at  pleasure,  and 
in  executing  the  deed  of  *1818,  she.  mei:ely  exercised 
her  right  to  dispose  of  a  part  oP  th^se  goods. — II. 
Although  the  deeds  of  1809  and  1816,  bf  wliicb  Mm 
Jardine  reserved'  power  to  dispose  of  the  sunf  of 
£3500,  had  been  reduced  at  the  instance  of  Mr  Jar- 
dine, yet  they  had  not  been  reduced  at  the  instance, 
of  Mrs  Jardine's  heirs*  The  reservation- was  there- 
fore valid  against  them,  lind  had  t)een  carried  into  due 
etfieot  by  the  deed  of  1818,  which  had  not  been  chal- 
lenged even  by  Mr  Jardine. — III..  As  Mrs  Jardine 
must  be  pnBsumed  to  have  been,  and  actually  was, 
aware  of  her  husband's  rights,  it  followed,  that  even 
if  the  reduction  at  his  instance  could  have  any  effect 
on  her  powers  directly,  to  convey  the  sura  of  £3500, 
still  the  conveyance  would  be  valid  in  virtue  of  the 
rule  res  alienfi  scienter  legaia  vel  sub  Jalsa  demonstra" 
tione  non  vitiat  legatitm. 

On  the  other  hand,  Dr  Cnrrie  in  his  action,  inter 
alia,  concluded,  that  the  sum  of  £lOOO  should  be  dis- 
posed of  in  the  following  proportions : — viz.  that  £285, 
i 4s.  4d.  thereof  should  be  paid  to  Miss  Currie,  and 
that  the  balance  of  £7 1 4,  5.  8.  should  be  secured  to 
her  in  liferent,  and  to  her  children  in  fee ;  whom  fail- 
ing, to  the  children  of  Dr  Currie  in  fee  :  And  pleaded 
—That  as  the  settlement  executed  by  Mrs  Jardine  in 
1818,  under  the  reserved  powers  contained  in  the  set- 
tlement of  1816,  had  proceeded  upon  the  assumption 
that,  in  virtue  of  the  deeds  executed  by  lier  husband, 
he  had  validly  renounced  his  /u^  mariti  to  the  amount 
of  £3500,  which,  however,  was  not  true  in  point  of 
fact,  and  was  proved  to  have  been  erroneous  by  the 
result  of  the  reduction  at  his  instance  of  the  postnup- 
tial contract,  and  other  deeds  executed  by  htm,  m 
construing  that  deed,  effect  must  be  given  to  her  in- 
tention, which  evidently  was  to  apply  the  provisions 
of  that  deed  to  the  sum  as  to  which  her  husband's 
jus  mariti  was  excluded,  and  to  no  other  or  farther 
sum  whatever ;  so  that  Mrs  Jardine  having  disposed 
of  the  higher  sum  of  £3500,  which  she  had  erroneous- 
ly assumed  was  in  her  own  right,  on  the  principle  that 
Mjss  Currie  should  be  entitled  to  receive  payment  of 
two-sevenths  thereof,  and  that  the  remaining  five- 
sevenths  should  be  secured  as  directed  in  the  settle- 
ment, it  followed  that  the  same  rule  of  division 
should  be  applied  to  the  minor  sum  of  £1000,  as  to 
which  alone  it  had  been  found  that  Mrs  Jardine  had 
the  power  of  disposal. 

On  1 1th  July  1833,  the  I^ord  Ordinary  (Mackenzie) 
pronounced  the  following  interlocutor  and  *note,  which 
was  acquiesced  in  by  the  parties : 

"  The  Lord  Ordinary  having  heard  parties*  procurators,  and 
considered  the  conjoined  processes,  In  respect  to  the  suna  of 
jCIOOO  libelled*  finds  that  the  same  Tails  to  be  disposed  of  under 
the  provisions  of  the  deed  of  thelare  Mrs  Jardine,  dated  2d  June 
1818,  relating  to  the  sum  of  ^£3500  mentioned  in  that  deed  :  In 
respect  of  the  sum  of  £2500  libelled,  finds  that  the  same  must 
be  divided  into  two  equal  halves;  and  in  respect  to  one- half 
thereof,  being  £1250,  finds  that  the  same  falls  in  like  monner  to 
be  disposed  of  under  the  said  provisions  ;  but  in  respect  to  the 
other  half,  being  £12jO,  finds  that  the  same  does  not  fall 
Under  ths  said  deed,  and  that  Miss  M.  B.  Currie  has  no  right 


thereto  by  virtue  thereof,.Bnd  ordains  partiet  to  be  further  beard 
on  the  effect  of  these  findings. 

"  iVbfe.— The  view  in  which,  after  full  consideration,  the 
case  appears  to  the  Lord  Ordinary,  is  the  following:— in  re- 
gard  to  the  remainder,  t.  e.  to  the  £2500,  it  is  to  be  considered 
what  was  Mrs  Jardine'a  right  therein.  Pr^iout  to  any  grant 
iirom  berliusband,  she  had  right  to  this  part  yf  the  £3^  libeU 
led,  as  Co  tbe^'est  pf  the  estate  of  the  spogses,  by  the  communio 
bonorum  only,  i,  e.  right  to  one-half  fww  indiviso,  but  still  one- 
half  of  it,  subject  to  the  administration  of  her  husband.  Bat 
then  Mr  Jardine  (donatione  inter  virum  et  vxvrem}  renounced 
his  fus  mariii  to  the  extent  of  this  aiim  of  £2£M.  The  efiect 
of  that  renunciation  was. two-fold ;  \*t.  It  gave' his  wife  right  to 
his  half  of  it,  as  well  as  her  own.  t2<//y,  It  took  away  k'ls  power 
of  administration  of  both  bidvei  of  this  portion  of  the  goods  in 
communion.  '  As  to  her  own  half  of  it,  the  renunciation  did 
not,  and  could  not,  originally  or  properly  give  her  right  to  thit 
If  she  bad  not  held  that  right  before,  by  the  eommunUbwionim, 
the  renunciation  of  the  bosband'a  right  would  have  vested  no- 
thing in  her,  more  than  in  any  body  else.  1  n  regard  to  her  ori« 
ginal  half,  then  the  renunciation  did  and  could  onl^  bar  the  hus- 
band's administration.  As  to  the  husband*s  half,  it  did  give  her 
right  to  what  previously  was  in  him.  She,  then,  having  in  ber 
this  right  to  both  halves  of  this  sum,  ass^^ned  it  over  mortis 
sattim  to  her  trustees  by  the  deed  1818.  This  deed  is  no  legacy 
of  a  sum  payable  out  of  her  estate  genefally,  but  a  conveyance 
of  a  specific  subject,  which  she  assigns  and  transfers  to  bar  tru8- 
tees,  surrogating  and  tubttiiuting  them  in  her  full  right  to  the 
same,  i.  e.  her  full  right  to  this  sum  of  £3500.  She  died,  tnd 
by  her  death  this  right  vested  in  ber  mortis  causa  assignees. 
After  that,  then  the  husband  revoked  the  renunciation  of  bis 
Jus  mariti  (which  he  had  power  to  do)  in  regard  to  this  son). 
His  revocjition  was  more  extensive ;  but  that  is  of  no  moment 
He  might  have  revoked  this  renunciation  separately,  or  left  it 
only  standing  unrevoked,  as  he  pleased.  1 1  had  no  necessary 
connection  with  any  other  deed  of  his.  What,  then,  was  tbe 
effect  of  his  revocation  of  it  ?  Nothing  as  to  the  administration 
of  tbe  £2500  by  tbe  husband ;  for  the  marriage  was  ended,  ind 
consequently  nothing  as  to  the  wife*8  one-balf  of  this  sam,  for 
ber  right  to  that  did  not  stand  on  the  renunciation  of  her  hus- 
band, farther  than  as  it  was  thereby  secured  from  the  husband's 
administration.  The  only  effect  of  the  revocation  after  the 
wife's  death,  was  to  take  back  tbe  husband's  half  of  this  sum  of 
£2500.  It  could  have  no  greater  effect.  So  far,  however,  tbe 
revocation  evicted  part  of  tbe  special  subject  assigned  moHis 
causa  i  and  as  this  assignation  bore  no  warrandice,  snd  wis  ma- 
nifestly not  a  legatum  rei  alientK  scienter  legaia,  it  must,  so  far, 
defeat  tbe  assignation ;  but,  quoad  ultra,  it  stands  good.  Tbe 
revocation  cannot  in  any  wfty  defeat  farther." 

Thereafter,  Lord  Moncreiff  having  succeeded  Lord 
Mackenzie  in  the  Outer-House,  pronounced  this  in- 
terlocutor  and  note  on  2l8t  November  1834  (signed 
on  the  25th) : 

*•  The  Lord  Ordinary  having  considered  the  closed  record,  snd 
previous  proceedings  in  this  ctise,  and  heard  parties'  procurators 
on  the  questions  remaining  undecided  and  reserved ;  Finds  that 
Miss  Margaret  Baldwin  Currie,  pursuer  in  the  one  action,  tnd 
defender  in  the  other,  is  entitled  to  payment  in  full  of  the  sum 
of  XIOOO,  provided  to  her  by  tbe  deed  of  the  late  Mrs  Currie 
or  Jardine.  and  that  her  claim  to  the  said  sum  ought  not  t'o  fof- 
fer  any  defalcation,  either  in  consequence  of  tbe  4lecreet  of  re- 
duction of  the  various  other  deeds  referred  to  in  the  process,  or 
in  respect  of  the  judgment  of  Lord  Mackenrie  in  the  present 
process :  Therefore,  decerns  for  payment  of  the  said  mm.  in 
terms  of  the  libel  at  the  instance  of  the  said  Miss  Marcnrct 
Baldwin  Currie,  and  so  far  assoilzies  her  from  the  conclusions 
of  the  counter- action  against  her,  and  decerns;  and  appoints 
the  cause  to  be  enrolled,  in  order  that  any  points  remaining  to 
be  decided  mav  be  disposed  of:  Finds  Miss  Currie  entitled  to 
her  expenses  since  the  interlocutor  of  Lord  Muckenzie,  of  tie 
1  Ith  July  1833,  against  the  party  or  parties  for  whom  appearai.ro 
was  made  in  the  debate,  and  reserves  any  question  as  totbeotUT 
expenses. 
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<*  iV«<e.— The  Lord  Ordinary  thinks  it  m  very  clear  case,  that 
the  siiffl  of  £1000  ia  appoioted  to  be  paid  to  Miss  Currie,  in 
the  first  place,  if  she  requires  it,  whatever  may  happen  in  regard 
to  the  rest  of  the  £3500.  It  is  very  probable  that  Mrs  Jardine 
W8S  aware  of  the  doubt  as  to  the  validity  of  her  settlement  in 
regard  to  the  whole  of  the  remaining  sums  of  £2500 ;  and  if 
the  was,  and  had  that  in  her  mind,  no  one  can  doubt  that  she 
nesnt  to  give  the  £1000  absolutely  to  her  daughter,  as  the  thing 
which  she  knew  she  had  clearly  in  her  power.  But  if  it  should 
he  thought  that  she  had  not  this  in  contemplation,  the  question 
fitiU  is,  What  is  the  legal  and  fair  meaning  of  the  whole  clause? 
And  the  Lord  Ordinary  is  verv  decidedly  of  opinion,  that  it  im- 
purU  express  bequest  of  the  £1000  to  Miss  Currie,  in  the  first 
instance,  and  that  the  obligation  to  invest  the  remainder  of  the 
assumed  som  of  £3500,  is,  in  all  rational  and  equitable  construc- 
doD,  a  postponed  legacy,  which  can  only  take  effect  after  the 
other  has  been  provided  for.  If  the  contingency  of  defalcation 
had  been  contemplated,  the  provision  could  not  have  stood  in 
the  form  it  does,  on  any  other  supposition.  If  it  was  not  con- 
tenplated,  still  the  provision  is  so  conceived  as  to  require  the 
payoieDt  of  the  £\600,  as  independent  of,  and  precedent  to  any 
iorestmeot.  It  is  an  express  exception  from  the  obligation  to 
inrest." 

On  a  reclaiming  note  by  Dr  Currie,  the  Coart  ad' 

hered. 

Lords  (hdinmry,  Mackenzie  and  Moncreiff. — For  Dr  Currie, 
Dean  of  Faculty  (Hope)  and  More;  W.  A.  O.  and  R.  Ellis, 
W.S,  ^^en/f.—For  Miss  Currie,  Solicitor- General (M*Neill) 
asd  Forsyth;   David   Brown,  W.S.,  A^eni. — Mr    ThomsoOi 


23i  January  1835. 
Sbcono  Division. — (J.  R.) 

No.  122. — William  Horne,  Pursuer^  v.  The  Mar- 
quis OF  Breadalbame  and  Sir  John  Sinclair, 
Bart^  &c^  Blenders. 

Pre^cription-^Warrandice— Augmentation— Evictions-Statute, 
1617,  e.  12— /it  an  action  on  an  obligation  of  warrandice 
agatna  avgmetUaiion  qftlipend,  held,  I.  That  thecUdm  of  relief 
fiom  augmentations^  granted  forty  yean  before  the  date  of  the 
octioH^  IMS  barred  by  the  negative  prescription,-^! I,  That  pre^ 
Kription  ran  from  the  dale  of  each  augmentation^  without  refer* 
ence  to  the  approwU  of  an  interim  orjinat  scheme  of  locality, --^ 
III.  That  the  preteription  of  a  partial  eviction  of  the  teinds 
did  not  exclude  the  benefit  of  relief  from  augmentations  granted 
«KAtA  the  years  of  prescription. 

This  case  is  reported  ante,  Vol.  VI.  pp.  278,  et  seq,, 
wbich  see.  The  question  related  to  the  efiPect  of  an 
obligation  of  warrandice  against  augmentation  of  sti- 
pend, contained  in  the  ancient  titles  of  the  pursuer's 
unds.  The  Court,  while  they  sustained  the  clause  of 
warrandice  founded  on,  as  effectual  to  relieve  from  all 
fotareaagmentations,  remitted  the  case  for  the  opinion 
^f  the  whole  other  Judges,  '*  whether^  and  to  what  eX' 
^fnt  iheplea  of  the  negative  prescription  u  applicaBle  to, 
andean  he  maintained  in  defence  qj  the  present  action  f* 
On  this  question  the  following  opinion  was  returned 
kj  the  consulted  Judges  : 

"  In  1715,' by  a  contract  of  sale.  Lord  Glenorchy  sold  to 
Fnndi  Sinclair  certain  lands,  with  the  teinds,  and  this  cQn- 
^vi  contains  a  clause  of  warrandice,  the  first  part  oF  which  ia 
of  ft  more  general  nature ;  but  the  latter  part  is  in  these  words : 
-*'  Aod  to  warrant,  free  and  relieve  the  said  Francia  Sinclair 
\  *'^  i^is  foresaids  of  and  from  all  augmentations  of  ministers* 
Kipends  and  burdens  upon  the  teinds  of  the  said  haill  lands, 
l^ketber  \ij  augmentations,  new  erections  of  parishes,  and  ad- 
di:iun8l  stipends,  and  that  as  well  of  all  terms  and  years  bygone 
u  in  all  time  coming,  and  from  all  other  perils,  dangers,  incum- 


brancea  and  grounds  of  eviction  whatsoever,  as  well  not  named 
as  named,  bygone,  present,  or  to  come,  which  may  anywise  stop, 
hinder  or  impede  the  said  Francis  Sinclair,  or  bis  toresaids,  in 
the  peaceable  possession,  bruiking  and  enjoying  of  the  said  haill 
lands  and  pertinents  thereof  above  disponed,  and  teinds  of  tho 
same,  aod  intromissions  with  and  recovering  of  the  rents,  maills, 
profits,  and  duties  thereof,  in  all  time  coming,  at  all  hands  and 
against  all  deadly,*  under  the  special  exception  of  the  *  proportions 
of  stipend  money  and  victual  above  specified,  now  conditioned  and 
agreed  upon  to  be  paid  by  him,  the  said  Francis  Sinclair,  and  bis 
foresaids,  by  this  present  right  to  the  minister  serving  the  cure 
at  the  said  parish  kirk,  and  his  successors,  at  the  terms,  and  in 
the  manner  above  mentioned.*     This  contract  is  dated  the  28th 
March  and  20th  April  1715.     The  right  to  the  subjects  and 
warrandice  conveyed  by  this  contract  has  passed  through  various 
authors  into  the  pursuer,  Mr  Home,  who  now  pursues  the  Mar^ 
quis  of  Breadalbane  and  Sir  John  Sinclair,  as  representatives  of 
Lord  Glenorchy,  for  relief,  in  reference  to  time  both  past  and 
future,  from  certain  augmentations  of  stipend  obtained  by  the 
minister  of  the  parish  of  Wick,  within  which  the  lands  lie. 
These  appear  to  have  been  obtained  at  different  dates,  parti« 
cularly  in  1719,  1793,  1807  and  1823.     Ic  does  not  appear  that 
any  locality  of  these  augmentations  has  ever  been  approved  of; 
but  the  augmented  stipeiAl  has  been  paid  under  interim  locali- 
ties, and  in  this  way  a  portion  of  stipend  in  each  augmenta- 
tion has  been-  paid  out  of  the  lands  conveyed  to  Mr  Sinclair 
by  Lord  Glenorchy.     No  action  upon  the  obligation  of  war- 
randice and  relief  of  stipend  appears  ever  to  have  been  brought, 
in  consequence  of  any  of  these  evictions,  until  the  present  sum. 
nioos  was  raised  in  1828.     In  defence  against  this  action  va- 
rious pleas  have  been  stated,  but  the  only  one  in  reference  to 
which  the  opinion  of  the  First  Division  and  Lords  Ordinary  ia 
now  required,  is  that  of  the  negative  prescription,  the  question 
being  '  whether  and  to  what  extent  the  plea  of  the  negative  pre« 
scription  is  applicable  to,  and  can  be  maintained  in  defence  of 
the  present  action.*    It  appears  to  us  that  the  law  applicable 
to  this  question  is  to  be  found  in  the  Statute,  1617,  c.  12,  which, 
after  enacting  the  positive  prescription,  provides,  *  And  sick- 
like  his  Majesty,  with  advice  foresaid,  statutes  and  ordains  that 
all  actions  competent  of  the  law  upon  heritable  bonds,  rever- 
sions, contracts  or  others  whatsoever,  either  already  made,  or  to 
be  made  after  the  date  hereof,  shall  be  pursued  within  the  space 
of  fourty  years  after  the  date  of  the  same,  except  the  saids  rever- 
sions be  incorporate  within  the  body  of  the  infeftments  used 
and  produced  by  the  possessour  of  the  saids  lands,  for  his  title 
of  the  same,  or  registrated  in  the  Clerk  of  Register  his  books, 
in  the  which  case,  seeing  all  suspicion  of  falsehood  ceases,  roost 
justly  the  actions  upon  the  saids  reversions  ingrossed  and  regis* 
trated,  ought  to  be  perpetual ;  excepting  always  from  this  pre- 
sent Act  all  actions  of  warrandice  which  shall  not  prescribe  from 
the  date  of  the  bond  or  infeftment  whereupon  the  warrandice  ia 
aought,  but  only  from  the  date  of  distresse,  wbich  shall  prescribe, 
it  not  being  pursued  within  forty  years  as  said  is.*    Under  this  pro- 
vision, we  think  that  when  any  subject  is  warranted,  as  soon  as 
the  whole  or  any  part  of  it  is  evicted,  and  consequeotFyan  action  of 
warrandice  or  relief  in  reference  to  that  total  or  partial  eviction 
arises,  then  the  negative  prescription  begins  to  run  against  that 
action  from  the  date  qf  the  eviction  Or  distress.     The  conse- 
quence, we  think,  is,  that  if  the  eviction  be  total,  the  whole 
warrandice  may  be  lost  in  forty  years  from  its  date.     If  the 
eviction  be  partial,  the  warrandice  may  be  lost  to  that  extent, 
but  no  further.     We  do  not  think  that  the  whole  benefit  of  a 
clause  of  warrandice  can  be  lost  by  negative  prescription,  be- 
cause a  small  part  of  the  subject  warranted  has  been  evicted, 
and  action  for  that  partial  eviction  has  not  been  raised  within' 
forty  years.     To  apply  this  to  the  present  case  :  Part  of  tha 
aubject  disponed  by  Lord  Glenorchy  was  certain  teinds,  exposed, 
among  other  risks,  to  the  risk  of  eviction  by  the  mininter  for 
augmentation  of  his  stipend :  and  against  this  Lord  Glenorchy 
granted  an  obligation  of  warrandice  and  relief.     When,  after  the 
date  of  this  obligation,  the  minister  obtained  an  augmentation, 
we  think  that  the  obligation  of  warrandice  and  relief  instantly 
applied,  and  that  an  action  of  warrandice  and  relief  immediately 
arose.    For  as  soon  as  the  augmentation  was  granted,  it  instantly 
affected  the  teinds,  -and  the  minister  bad  hnmediate  right  to 
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tbe  date  of  tbe  petition  to  the  Sheriff  on  9d  April  1832.  These 
things  give  little  strength  to  the  pursuer's  case»  bat  make  much 
against  it.  What  may  be  the  reality,  the  Lord  Ordinary  cannot 
tell.  The  pursuer  dearly  wished  to  conceal  every  thing  from 
her  friends  at  Lanark ;  and  that  may  account  for  the  mystery 
ftbout  tbe  father  of  the  child.  She  has  herself  to  blame  for 
much  of  this  mystery.  The  Lord  Ordinary  only  thinks  that  the 
evidence,  as  it  stands,  is  not  such  as  to  induce  a  reasonable 
belief  that  the  defender  is  the  father  of  the  child.  He  may  be 
wrong  in  this  impression ;  but  cannot  help  it.  There  is,  how- 
ever, yet  a  plain  alternative :  The  pursuer  does  not  say  that  she 
liBs  proved  her  case.  She  wishes  to  prove  it  by  her  oum  oath. 
The  Lord  Ordinary  thinks  that  this  cannot  be  admitted.  But 
the  oath  of  the  defender  is  open.  All  pertinent  questions  may 
be  asked  before  the  general  question ;  and  the  result  is,  that 
there  being  no  proof  otherwise,  the  defender's  oath,  and  not  the 
purnter*St  must  be  taken.  The  Lord  Ordinary  is  of  opinion, 
that  in  such  circumstances  there  la  lesa  danger  in  the  one  than 
in  the  other." 

The  parsaer  reclaimed : 

The  Lord  Jus/ice- CZfrit.— When  this  case  was  formerly  be- 
fore* us,  we  thought  that  some  farther  evidence  should  be  taken. 
The  case  is  not  free  from  difficulty.  I  agree  to  the  proposition, 
that  there  is  no  general  role  for  admitting  a  party's  oath  in  sup- 
plement That  is  always  dependent  on  circumstances,  and  we 
cannot  take  any  one  case  as  the  rule  for  deciding  another.  It  is 
impossible,  therefore,  to  draw  any  aid  from' the  case  of  Martin. 
If  the  present  case  had  reitted  on  tbe  declaration  of  the  defender 
alone,  I  would  be  inclined  to  think  that  enough  had  not  been 
made  out  to  warrant  the  admission  of  the  pursuer's  oath  in  sup- 
plement But  my  opinion  is  formed  from  the  other  evidence  in 
the  case, — from  the  defender's  own  line  of  conduct ;  for  I  cannot 
reconcile  bis  visits  to  Leith  as  consistent  either  with  the  be- 
haviour of  an  innocent  man,  or  with  his  own  statement,  that  he 
spumed  the  charge  of  being  father  to  the  pursuer's  child  as  an 
attempt  at  imposition.  On  the  whole,  therefore,  I  think  there 
is  enough  in  the  case  to  admit  the  pursuer  to  her  oath  in  supple- 
ment. 

Lord  GUnlee. — In  all  questions  of  this  kind,  we  are  to  inquire 
what  the  circumstances  are,  and  then  when  we  have  ascertained 
them,  to  consider  under  what  rule  they  falL  There  may  be 
sometimes  a  strong  presumption  to  aid  the  fact  of  paternity, 
though  it  is  far  from  clear  that  that  is  to  be  held  as  sufficient  in 
all  cases.  In  regard  to  the  evidence  in  the  present  ease,  it  is 
expressly  deponed  to,  that  the  pursuer's  apartments  were  a  place 
of  general  resort  to  other  persons  besides  the  defender.  Then 
Mrs  Nimmo,  and  the  other  witness  Swan,  speak  to  the  time 
when  the  alleged  intercourse  must  have  taken  place;  and  it  did  not 
occur  to  them  that  there  had  been  any  thing  of  the  kind  between 
the  parties.  To  be  sure,  it  is  possible  that  an  intercourse  may 
bave  taken  place,  but  is  a  mere  possibility  to  be  taken  as  enough  ? 
As  to  this  part  of  the  case,  then,  it  appears  to  me  that  the  evi- 
dence affords  no  stronger  ground  for  suspicion  than  a  mere  pos- 
sibility. Then  as  to  the  defender  going  to  Leith,  I  do  not  think 
it  ex  neeetsiiate  imports  that  he  is  guilty.  He  had  formerly 
denied  that  hewasfatheroftbe  pursuer's  child,  and  tbe  question  is 
not,  whether  his  conduct  was  prudent  or  the  reverse,  but  whether 
there  is  sufficient  evidence  to  warrant  the  pursuer's  oath  in  sup- 
plement being  received.  On  this  question  I  am  inclined  to 
agree  with  tbe  Lord  Ordinary.  When  a  person  is  in  a  dilemma, 
and  does  not  know  what  to  do,  the  best  way  is  for  him  to  do 
nothing.  But  that  rule  is  applied  only  to  men  of  years,  not  to 
ft  youth,  who  may  have  thought  that  it  was  necessary  to  do  some- 
thing. 

Lnrd  Medwjfn  concurred  in  the  opinion  expressed  from  the 
chair. 

.  The  Court 

'*  Alter  the  interlocutor  of  the  Lord  Ordinary  complained  of ;  Ad- 
vocate the  cause  :  Find  facts  and  circomstsnces  proved  sufficient 
to  entitle  the  pursuer  to  her  oath  in  supplement :  Remit  to  the 
Lord  Ordinary  to  allow  her  oath  accordingly,  and  to  proceed 
Ciirther  in  the  cause  as  to  his  Lordship  shall  seem  just,  reserving 
to  bis  Lordship  to  dispose  of  all  questions  of  expenses  hine 
inde*** 


Lordt  Ordinary,  Mackenzie  and  Moncreiff.— ^fc/.  T.  Mait- 
land;  Mackenzie  and  Macfarlane,  W.S.,  Agents, — AU.  Dean  of 
Faculty  (Hope);  John  Dymock,  W.S.,  AgenL — Mr  Thomson, 
Cferit.— [J.«.] 


20th  January  18S5. 

First  Division.— (G.D.) 

No.  115. —  Reverend  George  Henry  Templer 
(Graham's  Trcsteb),  and  his  Factor,  Pursuers^ 
v.  James  Gray  and  Wilua.m  Whyte,  Defenders. 

Superior  and  Vassal — Non- Entry — A  superior  kanng  entered 
into  un  agreement  wUh  hit  MJfa/«,  tohieh  was  brought  %ttder  re' 
duetion  by  them  as  ultra  vires — HeUt  that  the  vassals  are,  not~ 
wUhttanding,  bound  lo  take  an  entry,  under  ihe  deelarationf  that 
if  the  agreement  should  be  sustained,  the  superior  should  be  bound 
to  give  a  new  entry  at  his  own  expense. 

The  porsoer,  as  trasteeofthe  late  Thomas  Graham 
of  Kinross,  brought  an  action  against  tbe  defenders 
to  enter  with  him  as  saperiors,  the  defence  against 
which  was,  that  bv  an  agreement  entered  into  between 
the  pursuer  and  defenders,  and  other  fenars,  the  por- 
suer  had  agreed  to  tax  the  entries  to  doable  feu- 
duty,  and  to  convey  to  the  fenars  a  part  of  the  Kin- 
ross estate  as  a  washing  green,  in  consideration  of  the 
fenars  renouncing  certain  servitudes  over  a  common- 
ty,  of  which  the  pursuer  brought  an  action  of  divi- 
sion on  the  Act  1696,  c  38,  and  obtained  decree  of 
division  in  the  absence  of  the  defenders,  and  of  cer- 
tain other  fenars  who  had  raised  reductions,  now  in 
dependence,  of  that  decree,  as  irregularly  obtained, 
and  also  of  the  foresaid  agreement,  as  ultra  vires  of 
the  pursuer,  who,  it  now  appeared,  had  no  power 
to  tax  the  entries  of  the'  vassals,  or  to  alienate  any 
part  of  the  entailed  estate,  so  that  until  it  was  set- 
tled whether  the  agreement  was  binding,  and  on 
what  terms  the  entries  fell  to  be  g^ranted,  the  defen- 
ders could  not  be  called  on  to  enter  at  all.  The  pur- 
suer, on  the  other  hand,  maintained,  That  the  agree* 
ment  was  quite  ralid ;  but  that  if  the  defender  was  un- 
willing to  take  an  entry  in  terms  thereof,  he  was 
bound,  in  the  meantime,  to  enter  under  the  old  inres- 
titure,  reserving  the  rights  of  parties  as  they  might 
be  thereafter  ascertained ;  and  the  pursuer  produced 
a  letter  written  to  each  of  the  defenders  before  the 
present  action  was  raised,  requiring  them  to  enter, 
and  which  had  been  returned  throngh  the  Po8t*ofioe 
as  refused. 

The  Lord  Ordinary,  on  l9th  June  1834, 

<*  before  answer,  allows  the  defenders,  within  eight  days,  to  give 
in  a  minute,  stating  the  manner  in  which  they  are  willing  to 
enter  with  the  superiors,  whether  upon  tbe  deed  of  sgreenaeDt 
1828,  which  is  the  subject  of  a  separate  process  of  reduction,  or 
upon  their  titles,  without  reference  to  that  agreement." 

The  defenders  accordingly  lodged  a  minute,  stating 
that  they  had  always  been  willing  to  take  an  entry 
unaffected  by  the  agreement  and  deed  of  division,  but 
this  had  not  yet  been  offered  to  them,  so  that  they 
could  only  take  an  entry  under  the  agreement  and 
decree  of  division,  which  they  were  now  willing  to 
do,  reserving  their  claims  for  a  new  entry  and  da- 
mages, as  the  Lord  Ordinary  had  expressed  an  opinion, 
that  the  reductions  could  not  be  suspensive  of  the  de- 
mand for  an  entry,  and  that  if  the  reductions  were 
successful,  the   pursuer  wuuld   be  bound  to  give  a 
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second  entry,  and  be  liable  for  tbe  expenses  and 
damages  sustained  by  the  defenders. 

The  Lord  Ordinary  (Corehouse),  on  11th  July 
1834, 

"  Flndf  the  lands  libelled»  belonging  to  the  nid  defender!,  are 
in  non-entry,  and  decerns  and  deelsres,  conform  to  the  conclu- 
sions of  the  libel  and  amendment  thereof,  against  them,  the  said 
Jsmes  Gray  and  William  Whvte:  Finds  them  liable  in  ex- 
penses, with  the  exception  of  those  connected  with  the  amend- 
ment of  the  libel,"  Sec. 

The  defenders  reclaimed.    The  Coart 

<*  Adhere  to  the  interlocutor  reclaimed  against,  with  this  altera* 
tion,  that  if  the  agreement  under  reduction  is  sustained,  the  entry 
upon  that  footing  shall  be  at  the  charges  of  the  pursuers  in  this 
sctioo ;  and  with  this  fiutber  alteiatiooi  find  no  expenses  due  to 
either  party,  and  decern.** 

Lord  Ordthtuy^  Corehouse.— ^e/.  Keay  and  H.  J.  Robert- 
son; John  Campbell,  W.S.,  Agenl.<^^Mt,  Dean  of  Faculty 
(Hope)  and  Bos  well;  Alexander  Boswell,  W.S.,  ^^en/. — Aur 
Rollsnd,  CUrk [G.D,^ 


2(HhJanuartf  1835. 

First  Ditisiom.^CG.  D.) 

No.  116. — ^William  Scott,  Pursuer^  v.  Liedtenant 

John  Selbie^  Defender, 

Hoshsnd  and  Wife— Aliment— Lunatic— ^  hu$bmtd  who  had 
been  attoilxied  from  an  tteiion  at  hU  unf^u  instance  for  aiinitnlf 
lit  respeei  he  offertd  to  take  her  back  and  maintain  her,  and  who 
had  alio  used  inhMlion  against  her  Meld  UaMe  to  reimburse 
certain  parties  who  had  alimented  her  in  an  asylum  afier  she 
became  insane* 

This  was  an  action  al  the  pursner^s  instance,  as  as- 
signee of  Andrew  Brown  and  Alexander  Smith,  both 
nanafaclnrers  in  Dundee,  for  £107,  0.  5.  paid  by 
Brown,  and  £52,  6.  8.  paid  by  Smith  to  the  treasu- 
rer of  the  Dundee  Lunatic  Asylum,  from  June  1827 
to  1st  March  183ij,  for  boarding  and  clothing  the  de- 
fender's wife,  Mrs  Selbie,  conform  to  obligation  come 
under  by  Brown  and  Smith  (the  latter  of  whom  was 
Mrs  Selbie's  brother),  as  required  by  the  rules  of  the 
establishment,  in  which  she  had  been  placed  in  May 
1825.  The  defence  was,  that  the  defender  had  not 
been  consulted  as  to  tbe  expediency  of  placing  his 
wife  in  the  asylum ;  that  be  eonld  only  be  liable  sub' 
sidtariCf  after  her  own  funds  were  exhausted;  and 
that  tbe  claim  of  Smith,  to  whom,  in  reality,  the 
whole  sum  was  due,  was  more  than  compensated  by 
a  snm  of  £350,  due  by  him  to  the  defender,  in  right 
of  bis  wife,  which  objection  was  pleadable  against  the 
porsoer,  as  be  had  given  no  ralue  for  the  assigna- 
tion, and  was  a  mere  trustee  for  his  cedents.  It  ap- 
peared that  the  defender  was  married  to  his  said  wife 
(the  daughter  of  a  farmer)  in  1820;  that  she  had  a 
patrimony  of  about  £700,  one-half  of  which  still  re- 
mained vested  on  heritable  securitVf  in  the  hands 
of  a  Mr  Smart,  and  the  o^ier  half  haa  been  lent  to  her 
said  brother,  Mr  Smith,  who  became  bankrupt  in  1826, 
when  the  defender  ranked  on  his  estate,  and  subse- 
quently drew  dividends  to  the  amount  of  from  lis. 
to  12s.  per  pound,  under  a  trust-deed,  in  virtue  of 
a  condition  in  which  Smith  was  discharged  in  1830  by 
the  consent  of  upwards  of  four-fifths  of  his  creditors ; 
that  there  had  oeen  no  marriage-contract  executed 
between  the  defender  and  his  wife,  so  that  the  wife*s   I 


funds  were  carried  to  the  defender /ur^  mariti,  except 
the  principal  sum  in  the  heritable  bond ;  that  the  defen- 
der had  found  it  necessary  to  execute  inhibition  against 
his  wife ;  that  he  was  assoilzied  from  an  action  for  ali- 
ment at  her  instance,  in  consequence  of  his  having 
stated,  that  she  had  voluntarily  deserted  his  society 
and  that  he  was  willing  to  take  her  back ;  that  she  bad 
subsequently  become  insane,  and  been  placed  by  her 
brother  in  tne  Dundee  Lunatic  Asylum  in  May  1825, 
he  and  Brown  becoming  security  for  her  board  ;  that 
the  defender  had  paid  to  Smith  and  Brown  the  sums 
disbursed  by  them  for  his  wife's  maintenance  in  the 
asylum,  up  to  1st  July  1827,  which  payments,  bow- 
e?er,  the  defender  alleged,  were  made  from  his  wife's 
proper  funds ;  and  that  the  defenders  income  con« 
sisted  of  his  half-pay  as  a  lieutenant  in  the  navy,  and 
from  £20  to  £25  from  an  heritable  property  in  For- 
far. 

The  Lord  Ordinary  (Corehonse),  on  Sd  July  1834^ 
pronounced  the  following  interlocutor  and  note : 

'*  Finds  the  defender  liable  for  ;€I07, 0. 5.  Sterling,  with  interest, 
as  libelled ;  and  also  for  the  sum  of  £52,  6.  8,  with  interest,  as 
libelled,  advanced  by  Andrew  Brown  and  Alexander  Smith  on 
account  of  the  defender's  wife,  Mary  Smith  or  Selbie,  undes 
deduction  of  the  value  of  the  articles  of  furniture  which  are  ad- 
mitted to  have  been  left  by  Mrs  Selbie  in  her  brother's  bouse 
when  she  was  removed  to  the  Lnnatic  Asylum  at  Dundee ;  and 
allows  an  account  of  the  said  articles  to  be  given  in,  and  tbe  de- 
fender to  put  in  special  objections  to  the  same,  if  so  advised. 

"  Note. — The  defender's  wife  left  his  family,  and,  on  account 
of  her  desertion,  he  was  assoilzied  from  an  action  at  her  instance 
for  aliment,  as  he  offered  to  take  her  back  and  to  maintain  her. 
It  appears  also  that  he  used  inhibition  against  her.  But  after 
she  became  insane,  and  was  put  into  the  Dundee  Asylum,  the 
obligation  on  his  part  to  aliment  her  again  became  effectual.  If 
he  was  not  satisfied  with  the  establishment  where  she  was  placed 
by  her  brother,  he  had  it  in  his  power  to  remove  her.  It  is 
proved  that  he  knew  where  she.  was  placed,  and  the  sum  charged 
by  the  institution  for  her  maintenance.  The  defence  of  com- 
pensation  is  untenable,  in  consequence  of  the  defender's  accession 
to  Alexander  Smith's  trust-deed,  in  virtue  of  which  he  drew  a 
dividend,  and  became  bound  to  discharge  tbe  bankrupt  It  it 
not  enough  to  say  that  he  will  allow  the  interest  of  bis  wife's 
money  to  be  applied  to  her  support.  K  that  is  not  sufficient  he 
must  make  up  tbe  shortcoming.  It  is  alleged  that  Mrs  Selbie, 
although  of  a  weak  understanding,  and  addicted  to  intemperance, 
is  not  insane,  and  therefore  not  the  proper  inmate  of  a  madhouse. 
But  there  is  no  offer  to  prove  this  averment.  It  is  contrary  to 
tbe  medical  certificate  referred  to ;  and  at  any  rate,  if  her  mind 
is  in  tbe  state  described  by  tbe  defender,  it  was  bis  duty  either 
to  take  her  under  his  own  protection,  and  place  her  in  a  proper 
situation,  or  allow  her  relations  to  maintain  her  at  his  expense.** 

The  defender  reclaimed,  but  the  Court 

"  Refuse  the  desire  of  the  reclaiming  note ;  find  the  defender 
liable  in  the  expenses  incurred  since  tbe  date  of  the  Lord  Ordi* 
nary's  interlocutor ;  and,  quoad  ultra,  reserye  all  questions  of 
expenses  to  tbe  final  issue  of  the  cause,  and  remit  the  account»" 
&c. 

Lord  Ordinary,  Corehouse.— ^cl.  Keay  and  Pyper;  D.  6r«nt» 
jigent.'^Mt.  Buchanan;  Thomas  Deucbar,  JJge/il.— >Mr  Bell, 
aerk,^lG.D.] 


142 


THE  SCOTTISH  JURIST. 


[Jan. 


20th  January  1835. 
Second  DnriaioN. — (J.  R.) 

No.  117. — Magdalbnb  and  Mary  Stead,  Pursuers^ 
V.  Jambs  Cox  (Stead  and  Paterson's  Trustee), 
Defender. 

Trustee — Liability — Damages —PaWie<  having  purchased  cer- 
iain  tuhftctS',  on  which  a  manufactoty  wtu  erected,  Jumithed 
with  a  tteam'^ngine  and  great  gearing,  and  which  tubfectt  were, 
at  the  time  6f  the  purchase,  under  lease  ;  and  the  tenant  there' 
in  having  afkerWards  been  sequestrated,  and  the  trustee  far  the 
creditors  having  claimed  the  ^troperty  of  the  large  machinery  in 
the  manufactory^  stnd  also  retained  possession  of  the  premises 

for  certain  years  of  the  lease — Circumstances  in  which  held, 
that  the  trustee  was  liable  to  the  proprietors,  \st.  For  the  amount 
<lf  damage  Sustained  by  them  in  consequence  of  such  retention  of 
the  subjects,  and  2</|  For  the  loss  and  damage  sustained  in  con- 
tequence  of  the  deterioration  or  disrepair  of  the  sulffects  f  beyond 

■  their  ordinary  tear  and  wear  J  during  the  period  of  his  retention 
thereqf, 

.  In  182S,  the  pursuers  became  purchasers  of  a  small 
property  in  Leith  Walk,  which  belonged  to  their 
Drother,  the  late  Mr  John  Stead,  and  oh  which  he  had 
erected  a  card  manufactory,  containing  a  steam-en- 
ffine  and  great  gearing.  These  subjects  had  been  let 
by  Mr  Stead  to  the  company  of  Stead  and  Paterson, 
of  which  he  was  a  partner,  upon  a  lease  commencing 
1st  April  1817,  and  ending  30th  June  1838,  and  for 
an  annualrent  of  dC360,  payable  at  30th  June  and 
SOth  December,  half-yearly.  Mr  Stead  having  died 
rasolrent  in  1819,  and  his  partner,  Mr  Paterson,  hav- 
ing continued  thereafter  to  take  the  benefit  of  the 
lease,  he  was  in  the  occupation  of  the  premises  at  the 
date  of  the  pursuers'  purchase ;  and  from  Whitsun- 
day 1823  till  the  period  of  his  sequestration  in  May 
1831,  Mr  Paterson,  as  tenant  in  the  sulyects,  had 
paid  to  the  pursuers,  as  proprietors  thereof,  the  rent 
as  it  fell  due^  in  terms  of  the  lease.  The  defender 
having  been  appointed  trustee  on  the  estate  of  Pater- 
son, and  of  the  company  of  Stead  and  Paterson, 
brought  an  action  in  August  1831,  against  the  pur- 
suers, for  the  purpose  of  making  effectual  a  claim 
which  he  preferred  to  the  steam-engine  and  ffreat 
gearing  belonging  to  the  manufactory,  as  pertaining 
to  the  sequestrated  estate  under  his  charge.  The  de- 
cision of  the  Court  in  that  case,  assoilaieing  the  pur- 
suers, is  reported  ante,  Vol.  V.,  p.  404,  which  see ; 
and  the  deiender  having  appealed,  the  judgment  was 
affirmed  in  the  House  of  Lords,  on  15th  August  1834, 
vide  ante,  Vol.  VII.,  p.  13.  The  defender,  at  the 
same  time  that  he  claimed  the  property  of  the  great 
machinery,  having  also  retained  possession  of  the  pre- 
mises, the  pursuers,  in  December  1833,  brought  the 
present  action,  concluding  against  him  for  payment  of 
the  rents  due  at  and  since  SOth  December  1831,  and 
to  become  due  during  the  continuance  of  the  lease, 
and  alternatively  for  damas^es. 

After  a  debate  on  the  closed  record,  Lord  Jeffrey, 
Osdinary,  on  I6th  December  1834,  pronounced  the 
following  interlocutor  and  note,  which,  and  the  above 
references,  fully  explain  the  circumstances  of  the  case : 

<«  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  with  the  closed  recoid,  correspondence,  and  whole  pro- 
cess,—1.  In  respect  of  the  continued  retention  of  the  premises 
held  in  lease  by  the  bankrupt,  by  the  defender,  the  trustee  for 
the  ereditors,  in  spite  of  repeated  applications  on  the  part  of  the 
pursuers,  the  proprietors,  to  be  admitted  to  possession  thereof, 


under  reservation  of  all  his  disputed  claims  (which  have  since 
been  finally  rejected),  Finds  the  said  trustee  liable  in  the  full 
rent  stipulated  by  the  lease  for  the  said  premises,  from  the  SOth  of 
June  1831  till  the  30th  of  December  cuttent  1834,  with  interest 
upon  the  said  rents  from  their  respective  terms  of  payment.  2.  Finds 
the  said  defender  further  liable  for  such  loss  and  dkmage  as  the  pur- 
suers may  be  enabled  to  instruct  they  have  sustained  by  the  deterio- 
ration of  the  said  premises  (beyond  the  ordinary  wear  and  tear  of 
such  subjects),  or  by  the  disrepair  into  which  they  may  have  f«llen» 
during  the  time  when  they  were  retained  by  the  defender,  or  the 
pursuers  excluded  by  him  from  the  possession  and  occupancy 
thereof:  Remits  to  the  clerk  to  make  up  a  state  of  the  rents 
and  interests  for  Which  decree  should  be  given  under  the  first 
part  of  this  interlocutor,  and  appoints  the  cause  to  be  enrolled, 
that  parties  may  state  in  what  wa^  they  propose  that  the  damages 
which  may  be  due  under  the  findings  in  the  second  part  shall  be 
ascertained  :  Reserving  to  the  pursuers  to  claim  and  fnnk.  on 
the  sequestrated  estate  for  any  loss  they  may  sustain  by  the  im- 
possibility  of  letting  the  said  premises  for  a  rent  equsl  to  that 
stipulated  in  the  lease  to  the  bankrupt  for  the  period  yet  to  run 
of  that  original  lease  ]  and  to  the  trustee  and  creditors  their  ob- 
jections to  such  ranking. 

"  Note To  explain  the  grounds  of  this  judgment,  it  is  ne- 
cessary to  premise  a  short  summary  of  the  case.  At  the  period 
of  the  sequestration  in  May  1831,  the  bankrupt  held  a  lease  of 
his  manutiacturing  premises,  current  till  30th  June  1838.  The 
rent,  which  was  payable  on  30tb  December  and  30th  June*  was 
j£d60  per  annum,  and  no  arrear  was  then  due,  except  for  the 
current  year.  In  January  preceding,  the  bankrupt  bad  intimated 
to  the  proprietors  (the  pursuers  of  this  action)  tbnt,  unless  the 
rent  was  lowered,  he  must  abandon  the  lease,  and  probably  sub- 
mit to  sequestration  at  the  ensuing  term  ;  and  a  similar  state- 
ment was  afterwards  made  on  the  8th  of  February,  by  a  com* 
mittee  of  his  creditors,  in  which  the  present  defender  (now  the 
statutory  trustee)  concurred.  The  pursuers  did  not  admit  his 
right  to  leave  the  possession  at  that  time,  but  agreed  imme- 
diately to  look  out  for  another  tenant,  reserving  the  rights  of  all 
parties  entire.  The  sequestration  followed  pn  18th  May ;  and 
the  Lord  Ordinary  thinks  it  clearly  established  that,  at  that 
period,  and  for  a  considerable  time  after,  it  was  the  understand- 
ing of  all  parties,  that  the  creditors  wei'e  not  to  go  on  with  the 
lease  (which  it  Was  in  their  option  to  do,  as  it  was  granted  to 
assignees),  but  to  Cede  possession  to  the  proprietors  on  the  dOth 
of  June  1831 .  There  is  accordingly  a  long  correspondence  about 
a  proposed  sale  by  the  trustee  of  the  utensils  and  small  ma- 
chinery, which  ends  in  the  proprietors  agreeing  to  withdraw 
their  hypothec  over  those  articles,  on  consignment  of  the  current 
rent ;  and  even  to  allow  them  to  remain  on  the  premises  for 
such  reasonable  time  after  the  SOth  of  June  as  might  be  neces- 
sary to  bring  them  advantageously  to  sale,  prorided  the  trustee 
would  engage  to  remove  thsm  at  any  time  upon  fifteen  days* 
notice  by  the  proprietors ;  and  on  this  footing,  evidently  con- 
templating the  immediate  resumption  of  possession  by  the  pro- 
prietors, things  are  substantially  settled  in  the  latter  bnd  of 
June  1831.  Very  soon  afteir,  however,  a  disagreement  arises, 
from  the  trustee  claiming  the  property  of  a  steam-engine,  and 
certain  fixed  or  massive  machinery  (called  the  Great  Gearing), 
as  belonging  to  the  sequestrated  estate,  although  the  whole  had 
been  sold,  along  with  the  buildings,  to  the  proprietors  in  1823, 
and  were  per  expressum  included  in  the  lease  as  a  part  of  the 
subject  let,  and  for  the  use  of  which  rent  bad  accordingly  been 
stipulated  and  regularly  paid.  The  claim  was  of  course  re- 
sisted, and  the  trustee  required  to  cede  possession  of  every  thing 
included  in  the  lease.  This  he  positively  refused;  and,  found- 
ing partly  on  the  terms  of  a  ^aim  which  the  proprietors  had  by 
this  time  lodged  in  the  sequestration,  but  chiefly  on  his  alleged 
right  to  those  disputed  articles,  he  insisted  on  keeping  posses- 
sicAi  of  the  whole  preniiises,  a^.  the  only  effectual  security  for  the 
vindication  of  this  right,  and  shortly  after  raised  a  process  of 
declarator,  in  which  he  not  oiiily  claimed  the  property  of  the 
steam-engine,  &c.,  but  repetition  of  a  large  proportion  of  the 
rents  actually  paid  by  the  bankrupt  for  several  preceding  years, 
as  having  been  erroneously  exacted  for  the  use  of  subjects  which 
did  not  truly  belong  to  the  owners  of  the  soil.  In  this  process. 
Lord  Mackenzie  decided  against  him  at  all  points,  with  full  ex- 
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pentea,  and  his  ioteriocutor  having  been  afterwards  unanimoasly 
adhered  to  by  the  Second  Division,  was  then  carried  to  appeal 
by  the  trustee  ;  and  it  was  not  till  14th  August  1834  (being  nine 
months  after  the  present  actioh  was  institated),  that  the  matter 
was  finalU  settled  by  the  afflrmdnde  of  those  judgments,  and  an 
•ward  of  j£200  of  farther  expenses  against  the  appellant. 
During  all  this  time  the  proprietors  were  entirely  excluded  from 
the  use  of  their  property ;  and,  though  they  made  repeated  and 
urgent  applications,  either  to  be  admitted  to  it»  or  at  least  to 
have  the  premises  let,  reserving  the  claims  of  all  parties,  these 
were  uniformly  rejected  by  the  trustee ;  till  in  the  end  of  Sep- 
tember last,  after  the  judgment  of  the  House  of  Lords,  he  did 
^ve  op  the  possession,  under  mutual  reservation  of  their  respec- 
tive claims  in  the  present  action,  which  had  been  raised  in  De- 
cember 1833,  and  concluded,  Isf,  For  the  full  rents  due  under 
the  lease  for  the  whole  period  of  its  currency ;  and,  2</,  For  such 
damages  as  might  not  be  covered  by  any  detreet  for  rents  which 
<ould  be  obtained  under  the  first  conclusion.  The  Lord  Ordi- 
nary, after  bearing  parties  very  fully,  disposed  of  the  case  by  the 
preceding  interlocutor,  of  which  it  will  now  be  very  easy  to  give 
the  grounds  and  reasons.  The  main  defence  originally  relied  on 
is  at  an  end,  by  the  judgments  in  this  Court  and  the  House  of 
Liords,  in  the  trustee's  declarator ;  so  that  he  is  now  obliged  to 
fall  back  upon  that  founded  on  the  terms  of  the  pursuer's  ori^ 
^iial  claim  in  the  sequestration,  to  which  it  appears  plain  to  the 
jLord  Ordinary  that  he  attached  no  importance  at  the  beginning. 
The  scope  and  substance  of  that  defence  was,  that  the  terms  of 
the  claim  so  made,  not  only  eniUied,  but  compglied  him  to  retain 
possession  of  the  premises  for  the  "benefit  of  the  credilort,  for  the 
whole  period  of  the  lease ;  and  yet,  upon  the  first  remonstrance 
t>f  the  proprietors,  in  July  iSSi,  be  agreed  at  once  to  give  up 
carrying  on  the  manufacture,— and  atates  in  a  letter  of  the  13th 
of  that  month,  that,  to  avoid  liability  for  rent,  be  will  stop  the 
work,  and  remove  the  utensils  and  small  machinery,  *  but  cannot 
give  up  the  possession  of  the  steam-engine  and  great  gearing, 
the  qiteition  regarding  them  being  still  in  dependence,* — and  after 
k  warning  addressed  to  him  on  the  18th  as  to  the  probable  con- 
sequencea  of  thus  excluding  the  proprietors  from  access  to  sub- 
jects which  he  did  not  mean  to  use  for  his  own  purposes-^he  again 
writes,  on  the  19th,  that  though  he  is  willing  to  remove  the 
stock  and  utensils  on  the  requisition  of  the  propriet6rs— '  the  trus- 
tee must  at  the  same  time  retain  possession  ofthepremueSf  wherein 
the  steam-engine  and  machinery  are,  until  the  question  of  right  o] 
property  in  them  is  decided  s  and,  if  they  are  found  to  belong  to 
the  trust-estate,  the  trustee  is  not  afraid  of  any  claim  for  rents 
during  ihp  time  he  is  obstructed  in  the  removal  or  occupation  of 
them.*  These  passages,  written  within  a  month  after  the  claim 
in  question  was  lodged  for  the  proprietors,  seem  to  demonstrate 
that  the  trustee  had  then  no  reliaiice  on  the  right  which  be  now 
says  that  claim  conferred  on  him,  to  keep  and  use  the  whole  pre- 
mises for  the  benefit  of  the  ereditors,  and  joined  to  the  fact,  that 
from  and  after  the  1 0th  of  July,  he  never  did  so  use  them^  but  rest- 
ed his  retention  of  the  works  entirely  on  his  claim  to  the  steam- 
engine  and  large  machinery,  and  voluntarily  ceded  possession  as 
soon  as  that  claim  was  finally  negatived  by  the  judgment  of  the 
House  of  Lords,  afford  conclusive  evidence  that  the  defence  to 
which  he  has  now  betaken  himself  was  not  then  considered  as 
maintainable ;  and  the  Lord  Ordinary  is  of  opinion  that  this  was 
a  much  sounder  view  of  the  matter  than  that  which  baa  since 
been  aaserted.  This  defence  is,  that  the  proprietors  having,  on 
the  10th  of  June  1831,  lodged  a  claim,  as  creditors,  for  the  whole 
rents  to  fall  due  under  the  lease,  till  its  expiration  in  1898^  bad 
thus  recognised  the  right  of  the  trustee  and  creditors  to  hold 
poaseasioii  of  the  aubjeeta  for  all  that  period  (since  they  could 
■ot  have  both  the  rents  and  the  property),  and  that  after  receiving 
that  claim,  tke  trustee- was  both  entitled  and  obliged  to  keep  pos- 
session, for.  the  benefit  of  the  creditors.  To  make  good  this  de- 
fence, the  defender  is  plainly  bound  to  show  that  the  claim  couM 
hffve  no  t)ther  meaning  than  is  here  put  on  it— and  that  it  was 
intended  by  the  proprietors,  and  understood  by  him,  to  import 
that  the  possession  was  to  be  given  up  to  the  creditors,  not  for 
psymetfit  of  the  full  rent,  as  in  ordinary  cases,  but  for  a  mere 
composition,  or  dividend  on  the  rent,  out  of  the  sequestrated 
estate.  Now,  when  it  is  considered  that  this  estate  has  as  yet 
yielded  no  dividend  (as  was  admitted  at  the  debute),  and  was 


never  expected,  and  is  not  now  likely  to  yield  sixpence  in  the 
pound,  it  seems  plain  enough  that  there  could  have  been  no  such 
intention  or  understanding  in  the  mind  of  any  rational  being. 
Bat  when  it  is  farther  recollected,  that  even  before  the  seques- 
tration, the  bankrupt  and  creditors  had  intimated  that  the  pre- 
mises were  to  be  given  up  at  the  end  of  the  current  half-year — 
and  that  negociations  about  removing  and  selling  off  the  stock 
and  utensils  were  in  progress  at  the  very  time  the  claim  was  given 
in,  and  actually  concluded  at  the  distance  of  weeks  thereafter, 
without  the  slightest  reference  to  its  terms,  it  is  manifest  that,  in 
point  of  fact,  there  was  no  such  intention.  The  words,  indeed, 
of  the  claim  are  far  from  necessarilg  importing  the  absurdity 
which  is  ascribed  to  them  by  the  defender.  If  the  premises, 
though  given  up  to  the  owners,  could  not  be  let  or  turned  to  any 
profitable  use  for  the  remainder  of  the  lease,  then  the  whole 
rents  would  be  reclaimable  from  the  sequestrated  estate,  although 
the  claimants  were  in  possession  of  the  subjects,  and  it  was  pro- 
bable to  meet  this  possible  case  that  the  claim  was  made  so  ample. 
But  the  conclusive  answer  to  the  whole  of  this  ground  of  plead- 
ing is,  that  whatever  ambiguity  might  have  existed  in  this  first 
claim,  given  in  on  the  10th  June  1831,  and  given  in  expressly 
'  without  prejudice  to  its  being  afterwards  corrected,*  it  was  com- 
pletely removed,  and  the  plain  meaning  of  the  parties  demon^ 
strdted  by  a  corrected  claim,  lodged  within  six  weeks  after  the 
first,  and  before  the  election  of  commissioners,  in  which  the  u/- 
most  possible  amount  of  the  claim  is  stated  exactly  as  before,  but 
'  deducting  the  value  of  the  possession  of  the  jtremises  Jbr  the  rv- 
maining  seven  ji/ears  of  the  lease.*  After  this  claim  was  received 
and  ranked,  it  is  a  mere  absurdity  in  the  trustee  to  say  that  he 
understood  that  the  possession  was  to  be  given  over  to  him,  and 
the  claimants  to  rank  merely  for  a  dividend.  The  only  point  on 
which  the  Lord  Ordinary  had  a  doubt  was,  whether  the  trustee 
and  creditors  should  not  have  been  found  directly  liable  for  any 
deficiency  of  rents  which  may  occur  from  the  30th  December 
current  to  the  end  of  the  original  lease,  instead  of  a  right  being 
merely  reserved  to  the  pursuers  to  rank  for  such  deficiency  on 
the  bankrupt  estate.  If  be  could  have  believed  the  trustee,  when 
he  said  that  he  retained  possession,  because  he  thought  be  waa 
entitled  to  it,  for  the  benefit  of  the  creditors,  he  would  undoubt- 
edly have  found  him  and  the  creditors  so  liable.  Since  a  trus- 
tee, who  thus  adopta  a  lease,  and  takes  possession  under  it,  is  as 
much  bound  by  it  as  if  he  had  himself  been  the  original  tenant, 
and  must  answer  as  such  for  the  eonse(j[uences  of  his  desertion. 
But  believing,  as  he  does,  that  the  truatee  never  really  ascribed 
his  possession  to  such  a  title,  as  is  indeed  demonstrated  by  the 
fact  that  he  never  did  attempt  to  use  the  subject  proJUably  for 
the  creditors,  and  spontaneously  gave  it  up  as  soon  as  his  claim 
to  the  steam-engine,  &c.  was  finally  negatived,  he  must  consi- 
der it  as  a  mere  undue  retention  of  the  subject  in  security  of 
that  claim,  which,  though  eminently  unreasonable  and  unjust,  is 
quite  different  from  an  adoption  of  the  lease  as  tenant,  and  creates 
an  equivalent  responsibility  only  for  the  time  the  retention  waa 
maintained.  There  are  various  proposala  in  the  correspondence 
not  very  consistent  with  the  claims  now  maintained  by  the  pur- 
suers :  But  as  these  were  all  made  conditional,  on  an  instant  re- 
storation of  the  possession,  to  which  the  trustee  would  never 
consent,  the  Lord  Ordinary  does  not  consider  them  as  standing 
in  the  way  of  the  just  rights  of  the  parties." 

The  defender  reclaimed. 

The  Court  had  do  difficalty,  except  as  to  the  lia- 
bility of  the  defender  for  the  full  vear*s  rent  of  the 
premisesy  during  the  time  be  retained  possession,  whick 
they  rather  thought  ought  to  be  modified  to  the  amount 
of  actual  loss  sustained.  The  following  interlocutor 
was  pronounced : 

'*  Find  the  defender  liable  to  the  pursuers  for  such  damages 
as  can  be  shown  to  haVe  been  sustained  by  them,  in  consequence 
of  the  retention  of  the  premises  held  in  lease  by  the  bankrupt 
from  the  30th  June  1831  till  the  30th  of  December  1834,  varying 
in  so  far  the  interlocutor  of  the  Lord  Ordinary  ;  adhere  to  the 
interlocutor  quoad  ultra ;  and  with  this  variation  of  the  first  find- 
ing of  the  interlocutor,  remit  to  his  Lordship  to  proceed  ac* 
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Mrdioglj,  reserving  to  his  Lordship  to  decide  all  questions  of 
expenses.'* 

Lord  Ordinary,  Jeffrey.— ^cl.  Skene  and  Wbigham ;  James 
Taylor,  S.S.  C,  Agent.^AlL  Dean  of  Faculty  (  Hope)  &  More ; 
John  Murdoch,  S.S.C.,  Agent.—  ^v  Holland,  C/erilr.— [J.i2..J 


22d  January  18S5. 
FiasT  Division. — (G»  D.) 
No.   118. — James  Robertson,  Pursuer^  v.  Peter 
Johnston  and  James  Gordon  (Hannat's  Trus- 
tees), Defenders, 

Arbitration— Clause — It  being  stipulated  hy  article*  of  roup  of 
the  salt  of  certain  woods,  that  all  disputes  relative  to  the  sale  should 
be  referred  to  an  arbiter,  who  declared  his  willingness  to  except 
'-'action  of  damages  Jbr  an  alleged  deficiency  in  the  extent  of  the 
fBoods  dismissed. 

The  pursuer  exposed  to  sale  certain  woods,  which 
were  purchased  hy  the  defenders  under  articles  of 
roup,  which  provided,  that  all  disputes  as  to  the  sale 
should  be  referred  to  Mr  Mure.  This  provision  was 
emhodied  in  the  contract  of  sale  in  the  following 
terms : 

'*  Further,  the  said  Peter  Johnston  and  James  Gordon,  as 
trustees  foresaid,  on  the  one  part,  and  the  said  James  Robertson, 
and  the  said  Robert  M'Kay  and  i^dam  Dickson,  his  cautioners, 
on  the  other  part,  do  hereby  submit  and  refer  the  import  and 
meaning  of  the  present  contract,  as  well  as  the  boundaries  of 
the  said  woods,  and  all  other  disputes  which  may  arise  regarding 
the  said  sale  in  any  manner,  to  the  determination  and  final  de- 
cision of  WilliRm  Mure,  Esq.  of  Whitehilt,  who  is  hereby  ap- 
pointed sole  arbiter,  and  whose  award,  whether  verbal  or  in  writing, 
shall  be  final  and  binding  on  all  concerned." 

The  pursuer  brought  the  present  action  against  the 
defenders,  on  account  of  an  alleged  deficiency  in  the 
extent  of  the  woods  sold  to  him,  against  which  it  was 
pleaded  in  limine.  That  the  pursuer  was  bound  to  re- 
fer the  points  in  dispute  to  Mr  Mure,  who  was  willing 
to  accept  the  reference. 

The  Lord  Ordinary  (Corehouse)  first  sustained  the 
preliminary  defence  in  hoc  statu ;  and  thereafter,  on 
8th  July  1834,  his  Lordship, 

"  In  respect  of  the  letter  from  Mr  More,  the  referee  under  the 
articles  of  roup,  agreeing  to  accept  the  reference,  dismisses  the 
action,  and  decerns  :  Finds  the  pursuer  liable  in  expenses,  &c. 

The  pursuer  reclaimed,  but  X\\e  Court  adhered,  with 
additional  expenses. 

Lord  Onlinaryt  Corehouse.*-^c/.  Skene;  Thomas  Thor« 
burn,  W.S.,  Agent, — Alt,  Adam  Anderson;  Dickson  and  Stew- 
art, W.S.,  Agents Mr  Holland,  Clerk.— [G.D.] 


22d  January  1835. 
First  Division.— (6.  D.) 

No.  119. — Mrs  Anne  Campbell  or  M'Leod,  Pur- 
suer, V.  Mrs  Flora  Nicolson  Macdonald  and 
Husband,  and  Mrs  Jean  Macdonald  Buchanan, 
Defenders* 

Warrandice— Liability — Agent  and  Client — An  agent  having 
(afier  the  objection  had  been  pointed  out  to  him)  taken  from  one 
client,  in  favour  of  another  client,  an  assignation  to  a  bond,  to 
which  the  cedent  had  only  a  pro  indiviso  right — Hc-td  that  the 
agent  and  cedent  were  conjunctly  and  severally  liable  to  the  assig' 
nee  for  the  contents  of  the  bond. 

The  late  John  Macdonald,  of  Bornish,  granted  an 
heritable  bond,  in  September  1798,  to  the  late  Patrick 
Nicolson  of  Ardmore^  for  £300,  on  which  infeftment 


followed.  Mr  Nicolson  died  in  May  1820,  leaving 
two  daughters,  Mrs  Flora  Nicolson  Macdonald,  one 
of  the  defenders,  and  Mrs  Christian  Macdonald  or 
Scott.  The  agent  for  Mrs  Flora  Nicolson  Macdonald, 
the  late  Mr  Hector  Macdonald  Buchanan,  proceeding 
on  the  supposition  that  the  sole  right  to  the  above  he- 
ritable bond  belonged  to  his  client,  under  her  father's 
marriage  contract,  made  up  titles  in  her  person  there- 
to, Hs  heiress  of  tailzie  and  provision  in  general  to  her 
&ther,  and  prevailed  on  Messrs  Hugh  Macqaeen  and 
Donald  M^ntosh,  W.S.,  to  take  an  assignation  to  th« 
bond,  with  warrandice  from  fact  and  deed ;  bot  these 
gentlemen,  before  being  infeft,  having  discovered  that 
their  cedent's  sister  had  an  equal  right  to  the  bond 
with  herself,  insisted  on  Mr  Hector  Macdonald  Bo« 
chanan  and  his  client  taking  back  the  bond :  where- 
upon Mr  Hector  Macdonald  Buchanan,  who  was  also 
the  law  agent  of  the  pursuer,  obtained,  with  her  con- 
sent, an  assignation  to  the  bond  in  her  favour,  a«  being 
a  proper  investment,  with  warrandice  from  fact  and 
deed,  and  paid  the  contents  from  her  fund*  to  Messrs 
Macqueen  and  M'Intosh.  On  this  assignation,  and 
the  unexecuted  precept  thereby  assigned,  the  pnrsner 
was  infeft  in  December  1833.  Mr  Hector  Macdonald 
Buchanan  died  in  1828,  and  the  affairs  of  Ranald 
Macdonald  of  Bornish,  the  heir  of  the  grantor  of  the 
bond,  having  become  embarrassed,  and  the  pnraner, 
in  endeavouring  to  recover  the  money,  having  been 
met  with  the  objection  to  her  title,  as  flowing  from 
one  only  of  the  original  creditors  two  daughters,  and 
the  other  daughter,  Mrs  Scott,  being  dead,  and  her 
representative,  as  the  pursuer  alleged,  resident  in  the 
East  Indies,  the  pursuer  brought  the  present  action 
against  Mrs  Macdonald  Buchanan,  the  widow  and 
representative  of  Mr  Hector  Macdonald  Buchanan, 
and  against  Mrs  Flora  Nicolson  Macdonald,  whoi 
without  having  any  sufficient  title  to  do  so,  bad  as- 
signed the  bond  to  Messrs  Maeqneen  and  M'Intoeh, 
the  pursuer's  cedents,  as  conjunctly  and  severally  liable 
to  the  pursuer  for  the  sum  contained  in  the  bond,  with 
interest.  The  defender,  Mrs  Flora  Nicolson  Mac- 
donald, pleaded — That  the  other  defender,  Mrs  Hec- 
tor Macdonald  Buchanan,  was  primarily  liable  to  the 
pursuer  for  the  consequences  of  her  husband's  faoU  or 
negligence  as  the  pursuer's  agent.  And  Mrs  Hector 
Macdonald  Buchanan,  on  the  other  hand,  pleaded--^ 
That  the  other  defender  was  primarily  liable;  and 
that,  at  all  events,  she  could  only  be  conpelUd  to 
furnish  a  good  title,  which  might  be  obtained  from 
Mrs  Scott's  heir. 

The  Lord  Ordinary,  on  10th  July  1834, 

"  Decerns  against  bodi  defenders  for  payment  to  the  pursuer  of 
the  principal  suoi,  and  interest  thereof  as  libelled,  reaenring  to 
the  said  defenders  their  relief  each  against  the  other  as  aoccwds, 
and  the  pursuer,  on  receiving  payment,  granting  a  conveyance  to 
the  heritable  bond,  in  as  far  as  she  has  fight  thereto:  Findatbe 
said  defenders  liable  in  ezpenaes,"  &c. 

The  defender,  Mrs  Macdonald  Bochanaa,  reddm* 
ed,  but  the  Court  adhered* 

Lord  Ordinary,  Corehouse. — Act.  Rutherfurd  and  George 
Moir;  John  Amott,  W.S.,  Agent — Alt,  J.  S.  More;  John 
M'Kenzie,  W.£.  and  M.  N.  Macdonald,  W.S.,  4g«jUs.— Mi 

Holland,  C/trrit.— [G.i).] 
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22d  January  1835. 

Second  Division.— (J.  R.) 

No.  120. — William  Hunter^  Pursuer^  v.  Thomas 

•    Falconer,  Defender^ 

^^  •  • 

Principal  and  Agent — Debtor  and  Creditor — Implied  Discharge 
— A  party  employed  om  a  hovte  Jactor  having  been  sued  by  his 
ftrincipal  for  payment  of  a  balance  on  his  /aciory  accountt  ; 
and  the  factor  having  propoaed  to  detU  his  prineipai  with  the 
expense  if  certain  repairs  and  alterations  upon  the  property,  thi 
amount  of  which  had  been  agreed  to  be  paid  by  the  principoTs 
Jather,  who  had  gifted  to  him  the  property^  and  who  had  frequently 
urged  the  factor  to  render  his  accounts  therefor,  which  the  factor 
delayed  to  do,  until  several  years  had  elapsed,  and  the  father  had 
become  bankrupt — Circumstances  in  which  held,  that  the  prinei^ 
pal  ufa$  not  liable  for  the  expense  of  the  tepairs. 

The  parsaer  bronght  ifae  present  action,  firsts  for 
payment  of  £803,  19.  9^.,  as  the  alleged  balance  dae 
oy  the  defender  at  Martinmas  1831,  on  a  certain  fac- 
tory account,  with  the  interest  on  the  different  articles 
composing  said  account,  from  the  several  dates  there- 
of; and,  secondly,  for  payment  of  £775,  4.  10.,  being 
the  balance  of  the  price  of  a  certain  property  sold  by 
the  defender  for  the  parsuer,  with  the  interest  thereof 
from  14th  April  1829,  nnder  deduction  of  a  partial 
payment  of  £4:00,  *'  and  of  such  other  payments  or 
articles  of  lawful  discharge  as  he  (the  defender)  can 
instruct.*'  In  defence,  it  was  stated  that  there  fell  to 
be  deducted  from  the  claim  of  the  pursuer  certain 
sums  expended  by  the  defender  in  completing  va- 
rious extensive  repairs  and  alterations  upon  the  pro- 
perty, with  the  amonnt  of  which  the  pnrsuer  had  not 
been  debited  in  the  accounts  of  the  defender,  as  first 
rendered,  in  conse<}uence  of  an  understanding  that  the 
same  was  to  be  paid  bv  the  pursuer's  father,  but  that, 
in  respect  of  that  gentleman  s  inability  since  to  do  so, 
the  def(Aider  was  now  entitled  to  recover  payment 
thereof  from  the  pnrsuer ;  and  that  on  said  sums  beinr 
put  to  the  credit-side  of  the  account,  a  balance  stood 
in  the  defender's  favour  of  £102,  IBs.,  independently 
of  an  item  not  finally  ascertained,  and  of  interest. 

The  pursuer  denied  his  liability  for  the  expense  of 
said  repairs,  pleading — I.  That  tliey  were  not  made, 
or  directed  by  the  defender  to  be  made,  under  the 
emplovment  and  responsibility  of  the  pursuer,  but 
exclusively  under  the  directions,  at  least  exclusively 
on  the  revponsibility  of  Mr  James  Hunter,  the  pur- 
suer's father. — If.  That  the  defender's  factory  ac- 
counts with  the  pursuer,  embracing  the  period  when 
the  repairs  are  said  to  have  been  made,  were  finally 
closed  and  settled  without  any  reservation  of  any 
claim  in  regard  to  these  repairs,  or  even  notice  being 
taken  of  them. — III.  That  all  claim  ag^in&t  the  pur- 
suer on  account  of  these  repairs  was  cut  off  by  pre- 
scription, and  the  constitution  and  subsistence  of  any 
alleged  debt  against  the  pursuer  in  reference  to  them 
was  denied. — IV.  That  even  on  the  supposition  that 
the  defender  had  been  originally  liable,  along  with 
Mr  James  Hunter,  to  the  defender  for  the  repairs  in 
question,  all  claim  on  the  defender's  part  was  cut  off 
by  his  own  conduct,  in  not  rendering  his  accounts 
until  after  Mr  Hunter's  insolvency,  and  thereby  de- 
priving the  pursuer  of  the  benefit  of  the  payments 
which  were  repeatedly  tendered  by  Mr  Hunter  to  the 
Vol.  VII. 


defender,  in  the  course  of  his  pressing  correspondence 
for  a  settlement  of  accounts  between  him  and  the  d6- 
fdnder.    * 

The/defender  ansivered-^ThnX  he  was  entitled  to 
put  the  repairs  in  question  to  the  pursuer's  debjt,  in- 
asmuch as  (1.)  the  pnrsuer,  as  the  proprietor  of  the 
subjects  on  which  they  were  executed,  and  who  ex- 
pressly authorised  and  took  benefit  from-  them,  was 
the  original  and  primary  debtor^  for  tliese  fepaiVs ; 
and  (2.)  although  the  defender  delayed  exacting  their 
amount,  in  consequence  of  the  proposal  by  the  pur- 
suer's father  gratuitously  to  pay  the  same  as  a  dona- 
tion to  his  son,  yet  there  was  no  legal  novation  of  the 
debt,  nor  any  transaction  under  which  the  defender 
agreed  to  accept  of  this  gratuitous  obligaut,  to  the 
effect  of  altogether  liberating  and  dischargiuff  from 
any  claim  on  his  part  the  original  and  primary  debtor. 

The  Lord  Ordinary  (Med wyn),  on  2d  Julv  18S4» 
pronounced  this  interlocutor  and  note,  which  suffi- 
ciently explains  the  circumstances  of  the  case : 


« 


The  Lord  Ordinary  appoints  the  cause  to  be  enrolled  in 
bU  hand  roll  of  motions. 

"  Note The  most  important  facts  in  this  case  are  these  :— 

Mr  James  Hunter  having  acquired  right  to  certain  subjects  in 
Glasgow  (the  Star  Inn  and  Ingram  Court  property),  conveyed 
them  to  bis  eldest  son,  the  pursuer,  with  right  to  the  rents  from 
Martinmas  1815,  as  a  provision  to  him.     The  defender,  who 
bad  been  the  confidential  man  of  business  of  the  father,  is  by 
him  recommended  to  his  son,  and  be  is  appointed  by  the  pursuer 
factor  over  the  property  (Ist  June  1816),  with  ample  powers  of 
management.     It  is  stated  by  the  pursuer,  snd  seems   to  be 
true,  that  James  Hunter  agreed  to  be  at  the  expense  of  the 
large  repairs  and  alterations  requisite  at  the  renewal  of  the 
leases  of  the  property,  and  to  relieve  the  pursuer  of  these,  while    ^ 
be  continued  liable  for  ordinary  repairs,  as  proprietor.     The 
lease  of  the  Star  Inn  expired  in  May  1818b     Mr  James  Hunter 
corresponds  with  the  defender  about  these  repairs  (letters  15th 
November  1817,  19th  January  1818,  26th  January   1818),  and 
in  particular,  on  lltb  February  1818,  writes  the  defender, '  You 
will  recollect  that  I  am  to  be  at  the  expense  of  these  repairs,* 
with  a  promise  to  pay  the  money  as  soon  as  the  amount  ia 
stated.     This  is  further  corroborated  by  Mr  James  Hunter's 
answer  of  19ch  December  1819  to  the  defender's  inquiry  of  1 1th 
December.     The  pursuer's  accounts  from  Martinmas  1815  to 
Martinmas   1818  are  furnished   by   the  defender  (19tb  April 
1819),  containing  sums  for  incidental  repairs,  but  nothing  for 
the  repairs  on  the  renewal  of  the  lease.     The  pursuer's  second 
accounts,  from  Martinmas  1818  to  Whitsunduy  18*22,  were  fur- 
nished by  the  defender,  also  containing  incidental  repairs  only  ; 
and  on  15th  July  1822,  this  and  the  preceding  account  were 
examined,  with  the  vourhera,  found  correct,  and   the  balance 
paid  and  discharged.     When  the  lea»e  of  the    Star   Inn   waa 
again  about  to  expire,  and  repairs  to  become  necessary,  the  pur- 
suer, 7th  January  1823,  stated  to  the  defender  that  his  father 
was  to  be  liable  for  the  amount.     The  defender  mentions  this 
to  Mr  James  Hunter,  who  answers,  9tb  June   1829,  that  in 
this  '  Mr   William  Hunter  was  quite  correct,  and  as  soon  as 
vou  inform  me  what  they  come  to,  I  will  send  you  a  bank  post 
bill  for  the  same.'     This  the  defender  notifies  to  the  pursuer, 
10th   August  1823.     Repairs  were  executed  accordingly,  the 
last  item  of  which  is  paid  by  the  defender  12th  May  1824. 
The  third  account  furnished  to  tbe  pursuer  by  the  defender  is 
from  Whitsunday  1822  to    Whitsunday   1826,  containing,  as 
usual,  ordinary  or  incidental  repairs,  but  none  of  tbe  repairs  on 
the  renewal  of  the  lease.     This  account  does  not  seem  to  have 
been  objected  to,  but  no  settlement  of  it  took  place.     After 
various  pressing  letters  from  the  pursuer  to  get  a  continua- 
tion of  these  accounts,  tbe  defender  writes  on  26th  5*ovember 
1830,  that  be  Is  just  finishing  the  state  of  the  old  accounts  with 
his  father,  and  he  wishes  to  postpone  sending  those  of  tbe 
pursuer  till  these  are  rendered,  on  account  of  tbe  repairs  which 

No.  X. 


14C 


THE  SCOTTISH  JURIST. 


[Jan. 


were  entered  into  his  father's  account.     The  pursuer  having 
stated  that  he  considered   his  account  distinct  from  his  fa- 
ther*8,  they  were  rendered  20th  June  1831,  without  these  r&- 
pRirs,  and  without  hinting  that  the  pursuer  was  liable  for  them. 
For  his  account,  Mr  James  Hunter  began  to  press  the  de- 
fender in  the  beginning  of  the  year  1816,  and  continued  to  urge 
this  in  a  series  of  perhaps  the  most  urgent  letters  which  were 
ever  addressed  by  a  principal  to  his  agent,  down  to  the  year 
1831,  when  tbev  were  at  last  rendered.     There  seems  no  suffi- 
cient apology  for  such  extraordinary  dilatoriness.     When  the 
account  Was  furnished  on  6th  July  1831  to  Mr  Hunter,  it  con- 
tained the  various  sums  paid  by  the  defender  for  repairs  on  re- 
newals of  the  leases.     By  this  time  Mr  James  Hunter  bad 
become  embarrassed,  and. unable  to  pay  (letter,  II th  July  1831), 
and  the  consequence  has  been  the  present  claim  against  the  pur- 
suer for  payment.     It  is  nA  distinctly  stated,  but  it  is  of  con- 
'sequence  to  know,  when  first  Mr  Hunter  became  unable  to  pay 
this  sum.     He  states  in  his  letter,  28th  July  1831,  that  in  1824 
or  1825  he  could  have  paid.     There  is  a  most  urgent  letter,  31st 
October  1829,  to  the  defender  as  to  settling  these  accounts, 
owing  to  certain  losses  that  had  occurred,  and  subsequent  letters 
of  a  like  import  on  dd   March,  8th  June,  24th  July  1830,  &c. 
But  as  it  appears  by  letter  of  Uth  July  1831,  that  he  did  not 
expect  the  balance  to  be  against  him,  these  requests  do  not  in- 
dicate any  ability  to  pay.     This  matter  will  require  farther  in- 
vestigation.    The  defender  was  fully  informed  that  the  pursuer 
was  to  be  relieved  of  the  expense  of  these  repairs  by  his  father, 
and  the  pursuer  was  apprised  that  the  defender  was  so,  and  that 
he  would  settle  the  amount  with  his  father,  by  the  very  im- 
portant letter,  15th  January  1825,  at  which  time  the  whole  re- 
pairs were  paid  for,  and  also  by  finding  his  instructions,  ns  well 
as  those  of  his  father,  obeyed,  that  they  should  not  be  charged 
in  the  accounts  rendered  to  him.     On  the  other  hand,  the  pur* 
tuer  knew  that  the  accounts  had,  from  the  defender's  very  gross 
negligence,  not  been  settled  with  his  father ;  but  he  could  not 
know,  and  might  rather  suppose  the  reverse,  that  there  was  any 
balance  due  to  him  on  this  account.     If  the  failure  of  the  de- 
fender to  attend  to  the  very  urgent  and  often  renewed  requests 
to  render  his  accounts  to  Mr  James  Hunter,  has  alone  prevented 
bim  from  obtaining  payment,  in  consequence  of  his  supervening 
bankruptcy,  and  thus  made  him  claim  the  amount  from  the  pur- 
auer,  it  seems  not  yery  equitable  that  the  pursuer  should  suffer 
from  the  neglect  of  the  defender,  which,  in  the  circumstances  of 
the  case,  was  culpable.     The  Lord  Ordinary  does  not  hold  that 
mere  neglect,  the  passive  act  of  a  creditor,  will  liberate  a  cnu- 
tioner,  or  party  against  whom  he  has  a  claim  of  relief ;  but  here 
there  was  a  neglect  to  obey  repeated  and  express  injunctions  to 
perform  an  ordinary  and  bounden  duty,  which,  ex  hyjwtheii, 
would  have  secured  payment  from  the  one  party,  who  had  un- 
dertaken to  pay  and  relieve  the  other,  while,  at  the  same  time, 
that  other  party  was  thrown  off  bis  guard,  by  having  his  account 
settled  without  notice  of  these  other  claims  for  which  he  was 
entitled  to  hold  the  other  was  taken  as  the  sole  debtor.     There 
was  much  more  than  the  mere  passive  act  of  the  creditor.     It 
seems  Impossible  to  doubt  that  the  accounts,  which  were  settled 
and  discharged  up  to  Whitsunday  1822,  was  a  positive  act  of 
the  defender,  which,  with  the  delay  of  rendering  his  accounts 
which  prevented  payment  being  made  as  promised,  cuts  off  all 
claim  for  prior  repairs.     It  is  said  that  at  this  time  the  sum 
claimed  in  this  account  amounted  to  j£792,  15.  8.     It  maybe 
more  doubtful  whether  the  subsequent  claim  is  also  cut  off, 
amounting  to  J6I77,  16.  7.     The  accounts  to  1826,  though  ren- 
dered,  have  not  been  settled,  although  they  do  not  seem  ob- 
jected to.     However,  here  too,  the  Lord  Ordinary  is  inclined  to 
hold,  from  the  conduct  of  the  party,  which  was  not  passive 
merely,  that  he  has  lost  his  claim  against  the  pursuer.     His 
conduct  was  a  practical  refusal  to  render  his  accounts  to  the 
debtor,  who  was  to  have  paid,  and  was  anxious  to  pay,  while 
these  articles  were  carefully  excluded  from  the  accounts  of  the 
other  party.     But  before  applying  these  principles,  it  is  neces- 
sary to  ascertain  whether  Mr  James   Hunter  was  in  a  capacity 
to  pay  at  the  time  he  offered,  and  when  his  inability  to  do  so  first 
took  place.*' 

ThereaftCFi  his  Lordsbip,  before  answer,  appointed 


a  minate  of  Mr  James  Hunter's  affairs  to  be  giren  in 
and  to  be  answered,  from  which  it  appeared  that, 
down  to  the  dose  of  the  year  1829,  Mr  Hanter  was 
in  fi^ood  credit,  and  that  liis  embarrassments  did  not 
occur  till  the  middle  of  the  following  year,  when,  hav- 
ing settled  with  his  creditors  by  a  composition,  he  re- 
ceived a  discharge  in  full.  On  advising  the  minate 
and  answers,  his  Lordship  pronounced  the  following 
interlocutor  and  note : 

"  15/4  November  1834.— The  Lord  Ordinary  having  coosi- 
dered  the  minute  for  William  Hunter,  with  the  answers  thereto 
for  Thomas  Falconer,  and  whole  process — Decerns  against  the 
defender  as  libelled;  finds  the  pursuer  entitled  to  expenses; 
allows  an  account,*'  &c. 

**  Note,-^A%  it  is  admitted  in  the  answers  to  the  minote,  tbat 
the  defender  did  not  bear  of  Mr  James  Hunter's  eoibarrasa- 
ments  till  July  1831,  and  there  is  no  denial  of  the  other  facts  in 
the  minute,  although  no  doubt  there  is  no  admission,  it  seems 
not  unwarrantable  to  bold  that  Mr  James  Hunter  could  and 
would  have  paid  this  account  in  the  year  IS^K),  or  preceding 
years.  The  grounds  on  which,  on  this  supposition,  it  is  to  be 
held  that  he  was  alone  liable,  and  that  the  pursuer  was  liberated, 
have  been  fully  stated  in  the  note  of  td  July  last." 

The  defender  reclaimed.  The  Court  pronoanced 
this  interlocutor  (signed  on  the  23d  inst.) : 

'*  In  respect  of  the  defender  having  at  the  bar  claimed  Allow- 
ance for  certain  articles  of  discharge  posterior  to  the  date  of  the 
account  libelled,  to  which  no  objection  has  been  stated  by  the 
pursuer,  of  consent,  find  the  defender  entitled  to  credit,  as  at  the 
term  of  Martinmas  1831,  in  settling  with  the  pursuer,  for  the  sum 
of  .£311,  8.  4^.  Sterling,  being  the  amount  of  the  articles  of 
abiitement  contained  in  the  state.  No.  of  process ;  and  also, 
of  consent,  find  that  the  sum  of  ^803,  19.  9^.,  first  eonclnded 
for  (less  the  foresaid  sum  of  j£31 1,  8.  44),  shall  bear  interest  at 
the  rate  of  four  per  cent,  per  annum,  from  the  said  term  of  Mar- 
tinmas 16-31  till  payment;  and  that  the  other  sum  of  jC775,  4s. 
lOd.,  second  concluded  for,  shall  bear  interest  at  the  like  rate  of 
four  per  cent,  from  the  term  of  Martinmas  1829  till  payment, 
less  the  sum  of  jC400  Sterling,  paid  by  the  defender  on  6th  July 
1831.  mentioned  and  agreed  to  be  deducted  therefrom  in  the 
libel ;  and  reserve  to  the  defender  all  ckiro  competent  to  bim 
against  the  pursuer  for  a  proportion  of  the  expenses  in  an  action 
with  Sbiells  and  Company,  and  to  the  pursuer  his  objections  as 
accords  ;  and,  of  consent,  so  far  vary  and  recal  the  interlocutor 
complaiiied'uf;  but,  quoad  ultra,  adhere  to  the  said  interlocutor, 
and  refuse  the  desire  of  the  reclaiming  note ;  of  new,  find  the 
pursuer  entitled  to  expenses,  of  which  allow  an  account,'*  &c 

Lord  Ordinary,  Medwyn. — Ad.  Whigham  ;  James  Bridges, 
W.S.,  JgenL—AH.  Penney;  W.  and  D.  AUester,  W.  S., 
AgenU. — V. ,  Clerk — |  J.  R.  '\ 

22d  January  1835. 
Second  Division. ^( J.  R.) 

No.  121. — Miss  Margaret  Baldwin  CoRRiCy  PuT" 
suer,  V.  Da  Claud  Cvrrie  and  Prter  Jardinr, 
Defenders, 

Da  Claud  Currib,  Pursuer^  v.  Peter  Jardine  atui 
Margaret  Baldwin  Cur  rib,  Defenders. 

Legacy — A  parly  having,  on  the  asium/Uion  thai  she  had  right  to 
dispose  of  the  ivm  of£S500,  conveyed  the  said  sum  to  trvUees, 
to  be  invested  in  favour  of  her  daughter  in  liferent,  and  her  cAi/- 
dren  injee,  whomJaUingt  the  children  of  the  truster's  son  in  fee, 
with  a  provision  that  the  daughter  should  be  entitled  to  receice 
payment  of  £\  000,  part  of  the  said  sum  of£S500,  at  a  certain 
time  aj'er  the  Irutter^s  death ;  and  it  having  been  found  that  the 
truster  had  power  to  dispote  only  cj  the  sum  of  £1000 — Hdd 
that  the  daughter  was  entitled  to  payment  of  the  fuU  sum  of 
jflOOO,  as  being  a  special  legacy,  tndef^endent  of,  and  precedent 
to,  the  invest nicnt  of  the  remainder  qf  the  assumed  sum  of 
£iioOO. 
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^  The  late  Mrs  Jardine,  by  antenuptial  contract  of  mar- 
riage, entered  into  between  her  and  her  second  huaband, 
Kir  Peter  Jardine,  of  date  7th  Jannary  J  804*,  reserved 
to  herself  the  free  nse  and  disposal  of  the  sum  of  £1000, 
as  being  the  amount  of  money  and  effects  of  which  she 
was  then  possessed,  which  was  thereby  declared  to  be 
her  exclusive  property,  and  independent  of  her  hus- 
hsind*9  Jug  marUi.  By  postnuptial  contract  of  marriage, 
executed  between  the  parties  on  24th  June  1U09,  the 
amount  of  money  and  effects  belonging  to  Mrs  Jar- 
dine,  at  the  date  of  the  marriage,  was  declared  to  be 
£3500,  in  place  of  £1000,  as  mentioned  in  the  former 
deed.  On  5th  August  1806,  Mr  and  Mrs  Jardine 
executed  a  deed  of  settlement,  whereby  they  conveyed 
their  whole  estate  to  trustees,  but  from  this  convey- 
ance there  was  excepted  the  sum  of  £3500,  as  that 
over  which  Mr  Jardine  had  renounced  hw  jus  mariti^ 
and  the  right  to  dispose  of  which  was  thereby  re- 
served to  Mrs  Jardine.  By  this  deed,  the  property 
of  the  spouses  was  directed  to  be  divided  in  the  fol- 
lowing oroportions  among  Mrs  Jardine*s  children 
by  her  first  marriage : — viz.  one-third  to  Dr  Cnrrie ; 
another  third  to  Samuel  Currie  in  liferent,  and  his 
children  in  fee ;  whom  failing,  to  Dr  and  Miss  Currie, 
equally  between  them ;  and  the  remaining  one-third 
to  Miss  Currie,  as  follows: — via.  one-half  thereof  was 
to  be  paid  to  her  at  the  first  term  of  Whitsunday  or 
Martinmas  succeeding  her  majority  or  marriage  after 
Mrs  Jardine's  death,  and  the  other  half  thereof,  which 
was  subject  to  Mr  Jardine's  liferent,  was,  after  his 
death,  to  be  paid  to  her  in  liferent ;  whom  failing,  to 
her  brothers,  equally  between  them ;  whom  failing, 
to  their  children  per  stirpes.  On  the  narrative  of  this 
deed,  and  in  virtue  of  the  power  of  disposal  therein 
reserved  as  to  the  sum  of  £3500,  Mrs  Jardfne,  on  2d 
June,  1818,  executed  a  deed  of  settlement,  by  which 
she  conveyed  in  favour  of  certain  trustees, 

**  all  and  baill  the  foresaid  snm  of  ;€3500  Sterlinjif,  payable  as 
soon  after  my  decease  m  the  trustees,  under  the  foresaid  deed  of 
aettlement,  shall  be  in  funds,  and  thnt  in  trust  for  the  purposes 
following,  Ytz.  the  said  trustees  hereby  named  shall  lend  out  and 
secure  on  good  heritable  bonds,  or  in  the  purchase  of  heritable 
property,  the  foresaid  sum  of  Xd500  Sterling,  and  take  the  rights 
and  securities  in  their  favour  so  conceived,  that  the  annual  pro- 
duce of  Che  said  sum  shall  belong  and  be  paid  to  the  said  Mar- 
garet Currie  in  liferent  during  all  the  days  and  years  o'f  her  life, 
for  her  liferent  use  allenarly,  and  to  her  children  as  after  men- 
tioned in  fee,  excepting  to  the  extent,  and  in  the  events,  after 
expressed;  and  failing  lawful  children  of  the  said  Margaret 
Currie*  to  and  in  favour  of  the  lawful  children  of  the  said  Claud 
Currie,  my  son,  equally  amongst  them  in  fee :  Declaring,  that 
the  said  Margaret  Currie  shall  be  entitled  to  receive,  and  the 
said  trustees  are  hereby  authorised  and  directed  to  pay  to  her,  if 
^he  shall  demand  the  same,  any  time  after  the  expiration  of  one 
year  after  my  decease,  the  sum  of  j£IOOO  Sterling,  part  of  the 
foresaid  principal  sum  hereby  vested  in  the  said  trustees,  to  be 
used  and  disposed  of  by  her,  the  said  Margaret  Currie,  as  Fbe 
shall  think  proper,  for  which  sum  of  £1000  her  receipt  rhall  be 
a  sufficient  exoneration,  and  the  remaining  sura  of  j£2500  shall 
remain  subject  to  her  liferent  use  as  aforesaid,  and  belong  in  fee 
as  above  expressed.'* 

Mrs  Jardine  died  in  November  1825,  having  been 

{predeceased  by  her  son  Samuel  Cnrrie,  and  without 
eaving  issue  of  her  marriage  with  Mr  Jardine.  After 
her  death,  Mr  Jardine  brought  an  action  of  reduction 
(in  which  Dr  and  Miss  Currie  were  called  as  defen- 
ders) of  certain  conveyances  to  di£Ferent  heritable 


subjects  in  and  about  Glasgow,  which  had  been  ac- 
quired by  the  spouses  during  marriage,  and  also  of 
the  postnuptial  contract  of  marriage  executed  in  1809, 
and  of  the  deed  of  settlement  of  1816,' in  so  far  as 
these  were  of  the  nature  of  donations  made  by  him  to 
his  wife.  In  that  action,  Lord  Moncreiff,  Ordinary, 
found,  "  that  the  whole  deeds  called  for  are  liable  to 
reduction  at  the  pursuer's  instance,  in  so  far  as  they, 
have  the  effect  of  infringing  his  rights  under  the  ori- 
ginal marriage-contract;"  and  to  that  judgment  the 
Court  adhered, — vide  ante,  VoL  II.  p.  483.  There- 
after, his  Lordship,  on  Uth  Marsh  1831,  pronounced 
this  interlocutor,  in  which  the  parties  acquiesced : 

'*  The  Lord  Ordinary  baring  resumed  consideration  of  this 
process,  and  the  interlocutors  now  final,  and  having  heard  parties* 
procurators  on  the  remaining  points  of  the  cause,  finds  that,  in 
virtue  of  the  power  of  revocation  found  to  belong  to  the  pursuer, 
be  can  only  recal  the  consent  given  by  him  to  the  transactions, 
whereby  the  goods  in  communion  were  laid  out  in  the  purchase 
of  heritab!e  propertv,  and  the  titles  were  taken  in  favour  of  the 
deceased  Margaret  Baldwin,  his  wife,  to  the  effect  of  obtaining 
a  restitutio  in  iniegrumt  and  placing  the  rights  of  the  parties  on 
the  same  footing,  as  far  as  circumstances  will  permit,  as  they 
would  have  stood  if  no  such  purchases  had  been  made  :  There- 
fore finds  that  the  defenders,  as  deriving  right  from  the  said 
Margaret  Baldwin,  are  only  bound  to  convey  and  make  over  to 
the  pursuer  one  just  and  equal  half  of  the  several  subjects  so 
purchased,  or  otherwise  to  pay  to  the  pursuer  a  sum  of  money 
equal  \o  the  just  and  true  value  of  one-half  of  the  said  subjects, 
subject  in  either  case  to  the  deductions  or  qualifications  herein 
after  mentioned  :  Finds  that  the  parties  have  severally  declared, 
by  their  counsel,  that  they  are  willing  to  hold  the  value  of  the 
property  to  have  been  the  same  at  the  death  of  Mrs  Jardine, 
and  at  the  present  moment,  with  the  prices  paid  for  the  several 
subjects  when  originally  purchased :  Finds  tliat,  in  the  event  of 
no  conveyance  being  executed,  the  sum  to  become  due  to  the 
pursuer,  under  the  operation  of  this  and  the  former  interlocutors, 
will  be  one-half  of  the  value  of  the  properly  as  thus  agreed  on, 
after  deducting  from  the  whole  gross  funda  and  estate  existing 
at  the  death  of  Mrs  Jardine,  the  debts  then  due  by  the  parties, 
and  also  deducting  from  the  whole  free  estate,  the  sum  of  j£  1 000, 
which  Mrs  Jardine  bad  power  to  dispose  of  by  the  original 
marriage-contract :  Finds  that  the  sum  of  £2dnO,  being  part  of 
the  larger  sum  of  ^3500,  provided  by  Mrs  Jardine  to  Miss  Mar- 
garet  Currie  by  her  d/ed  of  settlement,  must  be  considered  as  a 
part  of  her  share  of  the  goods  in  communion,  and  mu4t  be  im- 
puted, in  the  adjustment  now  to  take  place,  to  the  one-half  share 
of  the  free  estate,  after  making  the  deductions  aforesaid,  which 
is  to  belong  to  the  representatives  of  Mrs  Jardine,  under  the 
principle  of  this  interlocutor;  decerns  and  ordains  the  defenders 
to  execute  and  deliver  valid  and  sufficient  deeds  of  conveyance 
to  the  pursuer,  of  one  just  and  equal  half  of  each  of  the  said 
heritable  subjects,  to  be  estimated  under  the  qualifications  above 
expressed ;  reserring  to  the  parties  to  take  such  further  steps  for 
dividing  the  property,  or  for  adjusting  their  respective  interests 
therein,  as  they  may  be  advised ;  and  finds  no  expenses  due  to 
either  party.*' 

Dr  and  Miss  Currie  now  brought  separate  actions 
of  declarator,  &c.,  for  the  purpose  of  obtaining  a  divi- 
sion, according  to  their  respective  rights  and  interests, 
of  the  funds  and  effects  belonging  to  Mr  and  Mrs 
Jardine  at  the  dissolution  of  the  marriage.  These 
actions  were  conjoined.  On  the  one  hand.  Miss 
Curne,  inter  alia^  claimed — U/,  Immediate  payment 
of  £1000,  being  the  sum  reserved  to  Mrs  Jardine  in 
the  antenuptial  contract  of  marriage.  Scf,  That  the 
sum  of  £:i^500,  being  the  balance  of  £3500,  contained 
in  the  deed  of  June  1818,  should  be  secured  to  her  in 
liferent,  and  to  her  children  in  fee,  whom  failing,  to 
the  children  of  Dr  Currie :  And  pleaded-^L  The  deed 
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of  1818  was  valid  in  favoar  ot  the  claimant,  becanse, 
nnder  the  antenuptial  marriage-contract,  Mrs  Jardine 
was  entitled  to  one-half  of  the  goods  in  communion, 
which  she  htfd.a  right  to  dispose  of  at  pleasure,  and 
in  executing  the.  deed  of  *  181 8,  she.  mccely  exercised 
her  right  to  dispose  of  a  part  oP  th^se  goods. — 11. 
Alrhcnigh  the  deeds  of  1*809  ahd  1816,  by  wliicb  Mm 
Jardine  reserved'  power  to  dispose  of  the  sunf  of 
£3500,  had  been  reduced  at  the  instance  of  Mr  Jar- 
dine, yet  they  had  not  been  reduced  at  the  instance, 
of  Mrs  Jardine's  heirs.  The  reservation- was  there- 
fore valid  against  them,  and  had  been  carried  into  duo 
etfeot  by  the  deed  of  1818,  which  had  not  been  chal- 
lenged even  by  Mr  Jardine. — III..  As  Mrs  Jardine 
must  be  prt3sumed  to  have  been,  and  actually  was, 
aware  of  her  husband's  rights,  it  followed,  that  even 
if  the  reduction  at  his  instance  could  have  any  effect 
on  her  powers  directly-  to  convey  the  sura  of  £3500, 
Btin  the  conveyance  would  be  valid  in  virtue  of  the 
rule  res  aliena  scienter  legata  vel  sub  Jalsa  demqnsira'- 
Hone  non  viiiai  legatum. 

On  the  other  hand,  Dr  Currie  in  his  action,  inter 
alia,  concluded,  that  the  sum  of  £1000  should  be  dis- 
posed of  in  the  following  proportions : — viz.  that  £285, 
i4s.  4d.  thereof  should  be  paid  to  Miss  Currie,  and 
that  the  balance  of  £714,  5.  8.  should  be  secured  to 
her  in  liferent,  and  to  her  children  in  fee ;  whom  fail- 
ing, to  the  children  of  Dr  Currie  in  fee  :  And  pleaded 
— -That  as  the  settlement  executed  by  Mrs  Jardine  in 
1818,  under  the  reserved  powers  contained  in  the  set- 
tlement of  18] 6,  had  proceeded  upon  the  assumption 
that,  in  virtue  of  the  deeds  executed  by  her  husband, 
he  had  validly  renounced  his  ;us  mariii  to  the  amount 
of  £3500,  which,  however,  was  not  true  in  point  of 
fact,  and  was  proved  to  have  been  erroneous  by  the 
result  of  the  reduction  at  his  instance  of  the  postnup- 
tial contract,  and  other  deeds  executed  by  him,  m 
construing  that  deed,  effect  must  be  given  to  her  in- 
tention, which  evidently  was  to  apply  the  provisions 
of  that  deed  to  the  sum  as  to  which  her  husband's 
jus  mariti  was  excluded,  and  to  no  other  or  farther 
sum  whatever ;  so  that  Mrs  Jardine  having  disposed 
of  the  higher  sum  of  £3500,  which  she  had  erroneous- 
ly assumed  was  in  her  own  right,  on  the  principle  that 
Miss  Currie  should  be  entitled  to  receive  payment  of 
two-sevenths  thereof,  and  that  the  remaining  five- 
sevenths  should  be  secured  as  directed  in  the  settle- 
ment, it  followed  that  the  same  rule  of  division 
should  be  applied  to  the  minor  sum  of  £1000,  aa  to 
which  alone  it  had  been  found  that  Mrs  Jarditie  had 
the  power  of  disposal. 

On  1 1th  July  1833,  the  Lord  Ordinary  (Mackenzie) 
pronounced  the  following  interlocutor  andTiote,  which 
was  acquiesced  in  by  the  parties  : 


« 


The  Lord  Ordinary  having  beard  parties*  procurators,  and 
considered  the  conjoined  processes,  In  respect  to  the  sum  of 
j£IOOO  libelled,  finds  that  the  same  falls  to  be  dispojied  of  under 
the  provisions  of  the  deed  of  thelate  Mrs  Jardine,  dated  2d  June 
1818,  relating  to  the  sum  of  £3500  mentioned  in  that  deed  :  In 
respect  of  the  sum  of  £2500  libelled,  finds  that  the  same  must 
be  divided  into  two  equal  halves;  and  in  respect  to  one- half 
thereof,  being  £1250,  finds  that  the  same  falls  in  like  manner  to 
be  disposed  of  under  the  said  provisions  ;  but  in  respect  to  the 
ether  half,  being  £1250,  finds  that  the  same  does  not  fall 
under  the  said  deed,  and  that  Miss  M.  B,  Currie  has  no  right 


thereto  by  virtue  tbereof,.and  ordains  parties  to  be  further  hesrd 
on  the  effect  of  these  findings. 

"  JVb^e.— The  view  in  which,  after  full  consideration,  the 
cas$  appears  to  the  Lord  Ordinary,  is  tbe  following: — In  re- 
gard to  tbe  remainder,  t.  e,  to  the  £2500,  it  is  to  be  considered 
what  was  Mrs  Jardine's  right  therein.  Previous  to.  any  grant 
iirem  bertusband,  cbe  had  right  to  this  part  yf  the  J^d^OO  libel- 
led,  as  to  tbe^'est  pf  tbe  estate  of  the  spouses,  by  the  communio 
bonorum  Only,  t.  e.  right  to  one-half  prw  indiviso,  but  still  one- 
half  of  it,  subject  to  the  administration  of  her  husband.  But 
then  Mr  Jardine  (donaiione  inter  virum  et  vxorem)  renounced 
his  ;ii«  mariii  to  the  extent  of  this  sum  of  ^82500.  The  effect 
of  that  renunciation  was.two-fold;  14/,  It  gave' his  wile  right  to 
his  half  of  it,  as  well  as  her  own.  2<//y,  It  took  away  b^is  power 
of  administration  of  both  halves  of  this  portion  of  the  goods  in 
communion.  '  As  to  her  own  half  of  it,  tbe  renunciation  did 
not,  and  could  not,  originally  or  properly  give  her  right  to  that. 
If  she  had  not  held  that  right  before,  by  the  eommumobpnorum^ 
the  renunciation  of  tbe  husband's  right  would  have  vested  do- 
thing  in  her,  more  than  in  any  body  else.  1  n  regard  to  her  ori- 
ginal bslft  then  the  renunciation  did  and  could  only  bar  the  bus- 
band's  administration.  As  to  tbe  husband's  half,  it  did  give  her 
right  to  what  previously  was  in  him.  She,  then,  having  in  her 
this  right  to  both  halves  of  this  sum,  assijgned  it  over  mor/is 
sausa  to  her  trustees  by  the  deed  1818.  This  deed  is  no  legacy 
of  a  sum  payable  out  of  her  estate  genetally,  but  a  conveyance 
of  a  specific  aubject,  which  she  aasigns  and  transfer*  to  bar  trus- 
tees, surrogating  and  tubniiuiing  them  in  her  full  right  to  the 
same,  t.  e.  her  full  right  to  this  sum  of  £3500.  She  died,  and 
by  her  death  this  right  vested  in  her  mortis  cavsa  assignees. 
After  that,  then  the  husband  revoked  the  renunciation  of  h» 
jtiff  martlt  (which  he  had  power  to  do)  in  regard  to  this  sum. 
His  revoGption  was  more  extensive ;  but  that  is  of  no  moment. 
He  might  have  revoked  this  renunciation  separately,  or  left  it 
only  standing  unrevoked,  as  he  pleased.  It  had  no  necessary 
connection  with  any  other  deed  of  his.  What,  then,  was  the 
effect  of  his  revocation  of  it  ?  Nothing  as  to  the  administration 
of  the  £2500  by  the  husband  ;  for  the  marriage  was  ended,  and 
consequently  nothing  as  to  the  wife's  one^half  of  this  sum,  for 
her  right  to  that  did  not  stand  on  tbe  renunciation  of  her  hus- 
band, farther  than  as  it  was  thereby  secured  from  the  husband's 
administration.  The  only  effect  of  the  revocation  after  the 
wife's  death,  was  to  take  back  the  husband's  half  of  this  sum  of 
£2500.  It  could  have  no  greater  effect.  So  far,  however,  the 
revocation  evicted  part  of  the  special  subject  assigned  mortis 
causa  s  and  as  this  assignation  bore  no  warrandice,  snd  was  ma- 
nifestly not  a  i^atum  rei  aUenta  scienter  legat^tt  it  must,  so  far, 
defeat  the  assignation ;  but,  quo^d  ultra,  it  stands  good.  Tbe 
revocation  cannot  in  any  wfty  defeat  farther." 

Thereafter,  Lord  Moncreiff  having  succeeded  Lord 
Mackenzie  in  the  Oater- House,  pronounced  this  in- 
terlocutor and  note  on  2l8t  Norember  1834  (signed 
on  the  25tli) : 

'*  The  Lord  Ordinary  having  considered  tbe  closed  record,  and 
previous  proceedings  in  this  case,  and  heard  parties*  procurators 
on  the  questions  remaining  undecided  and  reserved ;  Finds  that 
Miss  Margaret  Baldwin  Currie,  pursuer  in  the  one  action,  and 
defender  in  the  other,  is  entitled  to  payment  in  full  of  the  sum 
of  j£1000,  provided  to  her  by  the  deed  of  the  late  Mrs  Currie 
or  Jardine,  and  that  her  claim  to  the  said  sum  ought  not  tb  suf> 
fer  any  defalcation,  either  in  consequence  of  the  decreet  of  re- 
duction of  the  various  other  deeds  referred  to  in  the  process,  or 
in  respect  of  the  judgment  of  Lord  Mackenzie  in  the  present 
process :  Therefore,  decerns  for  payment  of  the  said  sum.  in 
terms  of  the  libel  at  the  instance  of  the  said  Miss  Muri^^trpt 
Baldwin  Currie,  and  so  far  assoilzies  her  from  the  conclu>ions 
of  the  counter- action  against  her,  and  decerns ;  snd  appoints 
the  cause  to  be  enrolled,  in  order  that  any  points  remaining  to 
be  decided  mav  be  disposed  of:  Finds  Miss  Currie  entitled  to 
her  expenses  since  the  interlocutor  of  Lord  Muckenzie,  of  the 
I  Ith  July  1833,  against  the  party  or  parties  for  whom  appearanre 
was  made  in  the  debate,  and  reserves  any  question  as  to  the  oH.f  r 
expenses. 
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**  Note. — The  Lord  Ordinary  thinks  it  a  very  clear  case,  that 
the  sum  of  JS 1000  ia  appointed  to  be  paid  to  Miss  Currie,  in 
the  first  place,  if  she  requires  it,  whatever  may  happen  in  regard 
to  the  rest  of  the  £3500,  It  is  very  probable  that  Mrs  Jardine 
was  aware  of  the  doubt  as  to  the  validity  of  her  settlement  in 
regard  to  the  whole  of  the  remaining  sums  of  £2500 ;  and  if 
•he  was,  and  had  that  in  her  mind,  no  one  can  doubt  that  she 
meant  to  give  the  £\000  absolutely  to  her  daughter,  as  the  thing 
which  she  knew  she  had  clearly  in  her  power.  But  if  it  should 
be  thought  that  she  had  not  this  iu  contemplation,  the  question 
still  is.  What  is  the  legal  and  fair  meaning  of  the  whole  clause  ? 
And  the  Lord  Ordinary  is  very  decidedly  of  opinion,  that  it  im- 
ports express  bequest  of  the  JtlOOO  to  Miss  Currie,  in  the  first 
instance,  and  that  the  obligation  to  invest  the  remainder  of  the 
assumed  sum  of  £3500,  is,  in  all  rational  and  equitable  construe* 
tion,  a  postponed  legacy,  which  can  only  take  effect  after  the 
other  has  been  provided  for.  If  the  contingency  of  defalcation 
had  been  contemplated,  the  provision  could  not  have  stood  in 
the  form  it  does,  on  any  other  supposition.  If  it  was  not  con- 
templated, still  the  provision  is  so  conceived  as  to  require  the 
payment  of  the  £i600,  as  independent  of,  and  precedent  to  any 
investment.  It  is  an  express  exception  from  the  obligation  to 
invest." 

On  a  reclaiming  note  by  Dr  Carrie,  the  Coart  ad' 

hered. 

Lords  Ordinmrff,  Mackenzie  and  Moncreiff. — For  Dr  Currie, 
Dean  of  Faculty  (Hope)  and  More;  W.  A.  O.  and  R.  Ellis, 
W.S.,  ^g«n/«.~For  Miss  Currie,  Solicitor- General  (McNeill) 
and  Forsyth;  David  Brown,  W.S.,  Ageni, — Mr  Thomson, 
C&r*.— [J.J2.] 


23d  January  1835. 
SscoND  Division.— (J.  R.) 

No.  122. — Willi AK  Horne,  Pursuer^  v.  The  Mar- 
quis OP  Brbadalbanb  and  Sir  John  Sinclair, 
Bari^  &&,  Defenders, 

Prescription — Warrandice — Augmentation— Eviction— Statute, 
1617,  e.  18 — In  an  action  on  an  obligation  of  warrandice 
agminti  mugmentation  ofUlpend,  keld,  /.  That  the  claim  of  relief 
from  augmeniationM,  granted  forty  years  before  the  dale  of  the 
action,  was  barred  by  the  negative  prescription, — //•  That  pre-* 
seription  ran  from  the  date  of  each  augmentation,  without  refer* 
enee  to  the  approval  of  an  interim  or  final  scheme  of  locality.— 
III.  That  the  prescription  of  a  partial  eviction  of  the  teinds 
did  not  exclude  the  benefit  of  relief  from  augmentations  granted 
tvitkin  the  years  of  prescription* 

This  case  is  reported  ante,  Vol.  VI.  pp.  278,  et  seq,^ 
which  see.  The  question  related  to  the  effect  of  an 
obligation  of  warrandice  against  augmentation  of  sti- 
pend, contained  in  the  ancient  titles  of  the  pursuer's 
lands.  The  Court,  while  they  sustained  the  clause  of 
warrandice  founded  on,  as  efiectual  to  relieve  from  all 
future  augmentations,  remitted  the  case  for  the  opinion 
of  the  whole  other  Judges,  '*  whether,  and  to  what  ex* 
tent  the  plea  of  the  negative  prescription  is  appUcaSle  to, 
and  can  be  maintaineain  defence  of  the  present  action  f" 
On  this  question  the  following  opinion  was  returned 
by  the  consulted  Judges  : 


«« 


In  1715,' by  a  contract  of  sale.  Lord  Glenorchy  sold  to 
Francis  Sinclair  certain  lands,  with  the  teinds,  and  this  con- 
tract contains  a  clause  of  warrandice,  the  first  part  of  which  is 
of  a  more  general  nature ;  but  the  latter  part  is  in  these  words : 
— '  And  to  warrant,  free  and  relieve  the  said  Francis  Sinclair 
and  bis  foresaids  of  and  from  all  augmentations  of  ministers' 
stipends  and  burdens  upon  the  teinds  of  the  said  haill  lands, 
whether  by  augmentations,  new  erections  of  parishes,  and  ad- 
ditional stipends,  and  that  aa  well  of  all  terms  and  years  bygone 
as  in  all  time  coming,  and  from  all  other  perils,  dangers,  incum- 


brances and  grounds  of  eviction  whatsoever,  as  well  not  named 
as  named,  bygone,  present,  or  to  come,  which  may  anywise  stop, 
hinder  or  impede  the  said  Francis  Sinclair,  or  bis  toresaids,  in 
the  peaceable  possession,  bruiking  and  enjoying  of  the  said  haill 
lands  and  pertinents  thereof  above  disponed,  and  teinds  of  the 
same,  and  intromissions  with  and  recovering  of  the  rents,  maills, 
profits,  and  duties  thereof,  in  all  time  coming,  at  all  hands  and 
against  all  deadly,' under  the  special  exception  of  the  'proportions 
of  stipend  money  and  victual  above  specified,  now  conditioned  and 
agreed  upon  to  be  paid  by  him,  the  said  Francis  Sinclair,  and  bia 
foresaids,  by  this  present  right  to  the  minister  serving  the  cure 
at  the  said  parish  kirk,  and  his  successors,  at  the  terms,  and  in 
the  manner  above  mentioned.*    This  contract  is  dated  the  28th 
March  and  20th  April  1715.     The  right  to  the  subjects  and 
warrandice  conveyed  by  this  contract  has  passed  through  various 
authors  into  the  pursuer,  Mr  Home,  who  now  pursues  the  Mar^ 
quis  of  Breadalbane  and  Sir  John  Sinclair,  as  representatives  of 
Lord  Glenorchy,  for  relief,  in  reference  to  time  both  past  and 
future,  from  certain  augmentations  of  stipend  obtained  by  the 
minister  of  the  parish  of  Wick,  within  which  the  lauds  lie. 
These  appear  to  have  been  obtained  at  different  dates,  parti- 
cularly  in  1719,  1793,  1807  and  1823.     It  does  not  appear  that 
any  locality  of  these  augmentations  has  ever  been  approved  of ; 
but  the  augmented  stipeifd  has  been  paid  under  interim  locali- 
ties, and  in  this  way  a  portion  of  stipend  in  each  augmenta- 
tion has  been-  paid  out  of  the  lands  conveyed  to  Mr  Sinclair 
by  Lord  Glenorchy.     No  action  upon  the  obligation  of  war- 
randice and  relief  of  stipend  appears  ever  to  have  been  brought, 
in  consequence  of  any  of  these  evictions,  until  the  present  sum- 
mons was  raised  in  1828.     In  defence  against  this  action  va- 
rious pleas  have  been  stated,  but  the  only  one  in  reference  to 
which  the  opinion  of  the  First  Division  and  Lords  Ordinary  is 
now  required,  is  that  of  the  negative  prescription,  the  question 
being  *  whether  and  to  what  extent  the  plea  of  the  negative  pre- 
scription is  applicable  to,  and  can  be  maintained  in  defence  of 
the  present  action.'    It  appears  to  us  that  the  law  applicable 
to  this  question  is  to  be  found  in  the  Statute,  1617,  c.  12,  which, 
after  enacting  the  positive  prescription,  provides,  '  And  sick- 
like  his  Majesty,  with  advice  foresaid,  statutes  and  ordains  that 
all  actions  competent  of  the  law  upon  heritable  bonds,  rever- 
sions, contracts  or  others  whatsoever,  either  already  made,  or  to 
be  made  after  the  date  hereof,  shall  be  pursued  within  the  space 
of  fourty  years  after  the  date  of  the  same,  except  the  saids  rever- 
sions be  incorporate  within  the  body  of  the  infeftments  used 
and  produced  by  the  possessour  of  the  saids  lands,  for  his  title 
of  the  same,  or  registrated  in  the  Clerk  of  Register  his  books, 
in  the  which  case,  seeing  all  suspicion  of  falsehood  ceases,  most 
justly  the  actions  upon  the  saids  reversions  ingrossed  and  regis- 
trated, ought  to  be  perpetual ;  excepting  always  from  this  pre- 
sent Act  all  actions  of  warrandice  which  shall  not  prescribe  from 
the  date  of  the  bond  or  infeftmeut  whereupon  the  warrandice  it 
sought,  but  only  from  the  date  of  distresse,  which  shall  prescribe, 
it  not  being  pursued  within  forty  years  as  said  is.'    Under  this  pro- 
vision, we  think  that  when  any  subject  is  warranted,  as  soon  aa 
the  whole  or  any  part  of  it  is  evicted,  and  consequeotTy  an  action  of 
warrandice  or  relief  in  reference  to  that  total  or  partial  eviction 
arises,  theu  the  negative  prescription  begins  to  run  against  that 
action  from  the  date  of  the  eviction  dr  distress.     The  conse- 
quence, we  think,  is,  that  if  the  eviction  be  total,  the  whole 
warrandice  may  be  lost  in  forty  years  from  its  date.     If  the 
eviction  be  partial,  the  warrandice  may  be  lost  to  that  extent, 
but  no  further.     We  do  not  think  that  the  whole  benefit  of  a 
clause  of  warrandice  can  be  lost  by  negative  prescription,  be- 
cause a  small  part  of  the  subject  warranted  has  been  evicted, 
and  action  for  that  partial  eviction  has  not  been  raised  within 
forty  years.     To  apply  this  to  the  present  case  :  Part  of  the. 
subject  disponed  by  Lord  Glenorchy  was  certain  teinds,  exposed, 
among  other  risks,  to  the  risk  of  eviction  by  the  minister  for 
augmentation  of  his  stipend :  and  against  this  Lord  Glenorchy 
granted  an  obligation  of  warrandice  and  relief.     When,  after  the 
date  of  this  obligation,  the  miniiiter  obtained  an  augmentation* 
we  think  that  the  obligation  of  warrandice  and  relief  instantly 
applied,  and  that  an  action  of  warrandice  and  relief  immediately 
arose.    For  as  soon  as  the  augmentation  was  granted,  it  instantly 
affected  the  teinds,  and  the  minister  bod  Immediate  right  to 
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charge  any  teind-bolder,  as  intromitter  with  the  teinds,  for  the 
whole  amount  of  bis  augmented  stipend,  leaving  the  heritors  to 
their  relief  against  each  other.  Each  heritor's  teinds,  too,  be- 
came properly  and  ultimately  liable  for  a  certain  proportion  of 
the  augmentation.  Though  it  might  take  some  time  before  an 
interim  locality  was  settled,  and  a  very  long  time  before  a  6nal 
locality  was  settled,  yet  the  teinds  of  each  heritor  were  not  the  less, 
on  that  account,  truly  liable  to  the  burden  of  the  augmented  sti- 
pend in  certain  proportions  from  the  date  of  the  augmentation.  ^  It 
seems  to  us  clear,  therefore,  that  as  soon  as  an  augmentation 
was  granted,  an  action  arose  for  relief  from  the  augmentation, 
in  terms  of  the  obligation  of  warrandice,  and  consequently  the 
negative  prescription  began  to  run  against  that  action,  and 
against  the  obligation  of  warrandice  and  relief  pro  tanto*  We 
do  not  think  that  Mr  Sinclair,  or  his  successors,  were  limited 
to  a  set  of  actions  brought  from  year  to  year,  for  relief  from 
annual  payments  of  augmented  stipend.  We  think  they  were 
fully  entitled,  immediately  on  the  granting  of  each  augmenta- 
tion, to  have  broug)it  an  action  for  relief  from  tbbt  augmenta- 
tion, out  and  out,  in  all  time  coming ;  and  therefore,  we  think 
that  it  is  against  such  an  action  that  the  negative  prescription 
came  to  run.  Indeed,  the  present  action  contains  a  conclusion 
of  that  very  kind  for  relief  from  the  augmentations  in  all  time 
coming.  Neither  do  we  think  that  the  running  of  the  prescrip- 
tion could  be  delayed  by  an  interim  locality.  That  might  bar 
action  of  relief  by  the  heritors  inter  se,  for  extra  payments  of 
stipend,  but  had  nothing  to  do  with  the  relief  from  the  augmen- 
tation  due  to  one  heritor,  not  by  other  heritors,  but  by  his  au- 
thors, who  sold  him  the  teinds  with  warrandice  from  augmenta- 
tions, for  which  relief  action  became  instantly  coropeteiit,  and 
might  competently  conclude  for  relief  from  the  interim  locality 
Itself,  as  consequent  on  the  augmentation,  against  which  the 
warrandice  was  granted.  We  are  of  opinion,  therefore,  that  the 
negative  prescription  against  the  obligation  on  which  this  action 
is  founded,  ran  from  the  date  of  each  augmentation,  and  in  re- 
ference to  that  augmentation  ;  and  therefore  that  the  negative 
prescription  affords  a  defence  to  the  extent  of  the  augmenta- 
tions granted  forty  years  before  the  pursuer  raised  the  preFent 
action  of  relief,  as  has  been  found  bv  the  Lord  Ordinary.  We 
have  only  to  add,  that  we  do  not  think  that  the  whole  obliga- 
tion of  warrandice  and  relief  from  augmentations,  could  be  lost 
by  the  negative  prescription  running  after  the  granting  of  one 
or  more  augmentations,  partially  affecting  the  teinds,  more  than 
the  whole  of  the  warrandice  of  any  subject  is  lost  by  one  or  more 
evictions  of  parts  only  of  it,  followed  by  neglect  to  pureue  for 
relief  thereof  during  forty  yean.  We  think  that  what  prescribes 
under  the  Statute  1617  is  the  right  of  action  for  any  distress  or 
loss  actually  incurred  by  eviction ;  and  that  the  prescription  can- 
not extend  further  than  the  eviction.  The  contrary  rule  would 
expose  the  warrandice  of  great  estates  to  be  lost  by  the  most 
trifling  evictions  of  inconsiderable  parts ;  and  we  see  no  autho- 
rity for  extending  the  Statute  to  so  severe  an  effect." 

( Signed) .      *'  C. '  Hops.   David  Robbrtbok  Wiluamsom 

EwART.  Ad.  Gillies.  J.  H.  Mac- 
KENZts.  Geo.  Cranstgun.  James  W. 
MoNCRSiTF.    F.  Jeffrey.    John   Ful- 

LERTON.'* 

The  case  wan  finally  advised  on  the  above  opinion 
to-day,  when  the  Court  adhered  to  the  Lord  Ordi- 
nary's interlocator  (videantey  tU  supra,  p.  280),  giving 
effect  to  the  plea  of  the  negative  prescription,  and  re- 
mitted to  Lord  Moncreiff,  in  room  of  Lord  Macken- 
zie, to  dispose  of  the  remaining  points  of  the  caasCy 
reserving  the  question  of  expenses. 

Lord  Ordinary,  Mackenzie. — /tei.  Walker ;  Alexander  Mony- 
penny,  W.  S.,  Agent, — Alt.  (For  Marquis  of  Breadalbane,) 
Keay  and  Outram ;  H.  Davidson,  W.  S.,  Ageni,^{  For  Sir  John 
Sinclair),  More;  James  Bridges,  W.S.,  Agent. — Mr  Fetga- 
son,  acrk.-^[J.R.'\ 


2^  January  1835. 
Second  Divibion.^J.R.) 

No.  123. — William  Yoc7ng&  Alexander  Rodobr, 
Pursuers,  v,  DAaROCH's  Trustees  and  Gbnbral 
Darroch,  Defenders. 

Reduction — Fraud — Error — Statute,  1621,  c.  18 — A  party  hav- 
ing entered  into  an  arrangement  with  his  father^*  trusteeM,  whereby, 
on  condition  of  receiving,  inter  alia,  payment  from  the  truttees 
of  the  whole  unappropriated  trust-fundt  in  their  hantU,  he,  in- 
ter  alia,  renounced  a  claim /or  legitim  against  his  father's  estate  s 
and  having  subscribed  the  heads  of  an  agreement,  and  granted  a 
discharge  in  compliance  with  said  arrangement ;  and  certain  of 
his  creditors  having,  afier  his  death,  insisted  in  a  redMtction  oj 
said  agreement  and  discharge,  on  the  grounds  that  they  had  been 
obtained  by  means  of  misrepresentation  and  concealment  as  to 
the  amount  of  the  funds  in  the  possession  of  the  trustees, — or  at 
least,  iha(  the  said  discharge  had  been  granted  in  consequetice  of 
a  radical  error  as  to  the  real  amount  of  said  trutt-fundx,  and 
that  the  said  agreement  and  discharge  were  reducible  on  the  Act 
1021 — Circumttances  in  which  the  Court  refuud  to  reduce  said 
deeds  on  all  or  any  of  the  reasons  alleged. 

By  antenuptial  contract  of  marriage,  of  date  8th 
April  1791,  the  late  Duncan  Darroch,  Esq.,  conveyed 
his  estate  of  Goorock  to  himself,  and  the  neirs  of  the 
marriage  between  him  and  Miss  M'Larty,  in  the  order 
therein  named,  whom  failing,  to  the  heirs  appointed 
in  a  bond  of  tailzie  executed  by  him  in  1789.  Mr 
Darroch  afterwards  acquired  other  lands,  and  in 
January  1822,  he  executed  an  entail  of  Goorock,  and 
of  these  subsequent  acquisitions,  in  favour  of  himself 
and  the  heirs  of  his  body,  as  therein  mentioned, 
whom  failing,  of  General  Darroch,  the  defender,  and 
his  heirs,  and  a  series  of  other  heirs.  Mr  Darroch, 
also,  in  May  1822,  executed  a  trust- disposition  and 
settlement,  whereby  he  conveyed  his  whole  personal 
and  other  heritable  property,  with  the  exception  of 
the  estate  of  Gourock,  to  certain  trustees,  wnom  he 
directed,  after  payment  of  debts  and  legacies,  to  pur- 
chase, with  the  residue  of  the  trust-funds,  lands  or 
other  heritages,  and  convey  the  same  to  the  heirs 
of  tailzie  called  to  the  succession  of  Gourock,  in 
terms  of  the  entail  thereof.  Mr  Darroch's  eldest  sod, 
Malcolm,  predeceased  his  father,  and  at  the  death  of 
Mr  Duncan  Darroch,  on  l8th  June  1823,  his  second 
son  and  only  other  child,  Angus,  became  heir  of  entail 
in  the  estate  of  Gourock.  Ihe  trustees,  in  fulfilment 
of  the  purposes  of  Mr  Darroch *s  trust,  purchased  the 
lands  of  Drums  and  Barscube  for  £49,000,  but  by  the 
instructions  of  the  trust-deed,  they  were  vested  with 
a  discretionary  power  to  grant  or  withhold  a  convey* 
ance  thereof  in  favour  of  Angus  Darroch.  In  January 
1827»  Angus  Darroch  brought  an  action  of  count  and 
reckoning  against  his  father's  trustees,  in  which  he 
claimed  the  one-half  of  Mr  Darroch's  personal  estate 
as  legitim.  To  that  action  the  trustees  lodged  de- 
fences, but  it  proceeded  no  farther,  in  consequence  of 
a  negociation  for  a  compromise  baring  been  entered 
into,  and  finally  concluded  between  the  parties  in 
May  1827.  By  the  terms  of  that  arrangement,  Angus 
Darroch  agreed  to  renounce  his  claim  for  legitim,  to 
discharge  the  action  therefor,  and  to  consent  to  the 
lands  purchased  by  the  trustees  being  entailed  in  the 
manner  directed  by  his  father's  settlement,  on  condi- 
tion of  receiving  payment  from  the  trustees  of  the  an- 
appropriated  trust-funds  in  their  handsi  and  a  conrey- 
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ance  to  thd  estate  of  Drnms,  with  liberty  to  collect  the 
rents  thereof  at  Whitsunday  next  ensuing.  The  heads 
of  an  agreement  to  the  above  efifect  were  accordingly 
subscribed  by  Angus  Darroch  and  the  commissioner 
for  the  trustees,  on  the  lOth  and  12th  May  1827.  A 
discharge  to  the  trustees  was  also  granted,  of  the  latter 
date,  by  Angus,  to  whom  £1000  was  paid  to  account 
of  the  unappropriated  trust-money,  but  before  re- 
ceiving the  stipulated  conveyance  to  the  estate  of 
Drums,  Angus  Darroch  died,  without  issue :  where- 
upon the  trustees  conveyed  the  same  to  General 
Darroch,  as  heir  of  entail  of  Gourock,  when  it  also 
appeared  that  the  whole  trust-funds  were  more  than 
exhausted. 

The  porsners,  as  creditors  individually,  and  also  as 
assignees  of  certain  other  creditom  of  Angus  Darroch, 
brought  separate  actions  of  reduction  of  the  said 
agreement  and  discharge  against  the  defenders,  the 
trustees  of  Duncan  Darroch,  and  General  Darroch,  as 
heir  of  entail  in  possession,  on  the  grounds,  inter  alia, 
that  the  same  had  been  obtained  by  the  trustees  from 
Angus  Darroch  by  misrepresentation  and  conceal- 
ment as  to  the  amount  of  unappropriated  funds  in 
their  hands;  or  at  least,  that  Angus  Darroch  had 
entered  into  and  completed  said  transaction,  in  the 
belief  that  the  amount  of  those  funds  was  not  less 
than  £4000,  and  in  ignorance  that  the  fact  stood  other- 
wise, and  was  consequently  deceived  by  an  error  in 
essentialibus ;  and  that  the  transaction  was  reducible 
on  the  Act  1621.  There  was  also  a  conclusion  against 
the  defenders  for  payment  of  the  debts  sued  for.  To 
these  actions,  which  were  entirely  similar,  separate 

J»reliminary  defences,  also  in  the  same  terms,  were 
edged  for  the  defenders,  objecting  to  the  title  of  the 
pursuers  to  insist  on  the  grounds  taken  in  the  second 
and  third  reasons  of  reduction,  which  were  those  of 
fraud  and  essential  error.  It  was  agreed  that  the  re- 
sult of  Mr  Rodger's  action  should  be  held  to  determine 
the  other;  and  in  that  action,  the  Lord  Ordinary, 
Moncreiff,  on  15th  January  1831,  sustained  the  de- 
fences to  the  above  extent,  to  which  judgment  the 
Court  adhered — Vide  antej  Vol.  III.  p.  466.  In  con- 
sequence of  that  decision,  the  pursuers  brought  a 
supplementary  summons,  at  their  joint  instance,  as 
executors -dative  ad  omissa  of  Angus  Darroch,  against 
the  defenders.  To  this  summons  a  preliminary  de- 
fence was  also  stated  against  the  title  to  pursue ;  but 
the  defenders  having  afterwards  acquiesced  in  certain 
points  of  practice,  which,  before  answer,  were  remit- 
ted by  the  Lord  Ordinary  to  the  Commissary-clerk 
to  report  npon,  the  defences  were  repelled.  There- 
after, the  several  actions  having  been  conjoined,  a 
record  was  made  up  on  the  merits. 

The  pursuers  alleged,  that  the  nature  of  the  com- 
inonings  between  the  parties  antecedent  to  the  con- 
cluded agreement,  was  such  as  to  represent  and  induce 
Angus  Darroch  and  his  advisers  to  believe  that  the 
amount  of  unappropriated  funds  belonging  to  the 
trustees  would  be  more  than  sufficient  to  pay  the 
whole  of  Angus's  debts,  which  were  represented  to 
be  considerable ;  and,  besides  certain  correspondence, 
they  referred  to  a  particular  report  of  an  accountant, 
and  opinion  of  counsel,  from  which,  it  was  said,  Mr 
Angus  Darroch's  agents  were  authorised  to  infer,  and 


did  in  consequence  conclude,  that  the  amount  of  those 
funds  was  not  less  than  £4000  or  £5000.  On  the 
other  hand,  it  appeared  that  the  trustees  always 
avoided  to  give  countenance  to  any  implied  under- 
standing, that  the  funds  in  their  hands  amounted  to 
any  specific  sum  ;  and  in  particular,  that  when  it  was 
proposed  to  state  the  amount  thereof  in  the  heads  of 
agreement,  first  at  £4500,  and  afterwards  at  £4000, 
instead  of  the  proposal  being  complied  with,  the  draft 
of  said  deed,  which  was  finally  approved  of,  extended 
and  subscribed,  contained  no  such  statement,  but,  on 
the  contrary,  was  quite  general  in  that  particular. 

In  support  of  the  action,  the  pursuers  pleaded — I. 
That  the  agreement  and  discharge  in  question  bavins^ 
been  obtained  by  the  defenders  from  the  deceased 
Angus  Darroch,  by  wilful,  at  any  rate,  by  gross  mis« 
representation  and  concealment  as  to  the  amount 
of  unappropriated  funds  held  out  as  ready  to  be  im- 
mediately given  over  to  him,  was  reducible. — 11.  That 
the  said  agreement  and  discharge,  being  truly  an 
alienation  and  conveyance  of  a  valuable  right  and 
property,  in  prejudice  of  the  pursuers  and  their  ce- 
dents, the  onerous  creditors  of  the  said  Angus  Dar- 
roch, and  being  executed  by  him  in  favour  of  con- 
junct and  confident  persons  while  in  a  state  of  insol- 
vency, or,  at  least,  the  said  agreement  and  discharge 
having  had  the  effect  of  rendering  him  insolvent, 
were  null  and  void  as  against  the  pursuers  and  their 
constituents,  both  at  common  law  and  under  the  Act 
1621,  cap.  18. — III.  That  the  defenders,  by  intro- 
mitting  with  the  moveable  estate  and  effects  of  the 
said  deceased  Duncan  Darroch,  which  were  transmit- 
ted to  and  vested  in  the  said  Angus  Darroch  de  jure^ 
as  his  legitim,  and  as  such,  were  transmissible  to  his 
heirs,  ana  attachable  by  his  creditors  ;  or  otherwise^ 
the  said  defenders  having  taken  possession,  without  a 
valid  and  onerous  title,  of  the  whole  property  into 
which  the  said  legitim  was  converted,  haa  rendered 
themselves  liable,  at  least  to  the  value  of  the  subjects 
intromitted  with,  for  the  whole  debts  owing  by  the 
said  deceased  Angus  Darroch  at  his  death,  or  prior  to 
the  said  agreement  between  him  and  the  defenders^ 
under  reduction. 

Against  the  conclusions  of  the  action,  the  defen- 
ders, inter  alia,  pleaded — I.  It  being  untrue  that  there 
was  any  false  representation  or  deception  used,  or  that 
Mr  Angus  Darroch  signed  the  agreement,  in  the 
belief  that  the  unappropriated  trust-funds  amounted 
to  £4000 ;  and  his  proposal  that  the  unappropriated 
funds  should  be  guaranteed  to  that  extent,  or  to 
any  extent  whatever,  having  been  uniformly  reject- 
ed, there  was  no  ground  for  the  reductive  conclusion 
on  the  head  of  fraud,  or  of  error  Jn  essentialibus* 
— II.  It  being  untrue  that  when  Mr  Angus  Dar- 
roch entered  into  the  agreement  he  was  insolvent,  or 
that  the  consequence  of  the  agreement  was  to  render 
him  insolvent,  or  that  the  transaction  was  gratuitous, 
there  was  no  ground  for  the  reduction  under  the  Act 
1621,  or  at  common  law. — III.  Mr  Angus  Darroch's 
claim  to  legitim  having  been  excluded,  not  only  by  the 
fair  construction  of  his  father's  settlement,  but  like- 
wise by  his  homologation  of  that  deed,  and  of  the  en- 
tail, and  of  the  whole  proceedings  of  the  trustees,  and, 
moreover,  having  been  deliberately  abandoned  by  the 
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agreement  and  discharge,  the  porsneni  could  not  now 
avail  themselves  of  that  claim. — IV.  As  the  anap* 
propriated  trast-fonds  were  exhausted  by  the  payment 
made  to  Mr  Angus  Darroch,  there  were  no  grounds 
upon  which  the  conclusions  for  payment,  iu  the  sum- 
mons, could  be  supported. 

The  Lord  Ordinary  rJeflPrey),  on  15th  November 
1834>,  pronounced  the  following  interlocutor  and  note : 


<< 


The  Lord  Ordinary  haying  resumed  consideration  of  the  de- 
bate, with  the  closed  record,  whole  process,  and  productions — I. 
In  respect  that  both  parties  declare  that  they  have  no  further 
evidence  of  importance  to  offer  on  the  alleged  misrepresentation, 
concealment,  or  error  in  tubttanliaUbui^  which  form  the  leading 
reasons  of  reduction,  and  concur  in  asking  the  judgment  of  the 
Lord  Ordinary  on  the  documentary  evidence,  and  recorded  ad- 
missions a^  to  that  part  of  the  case :  Finds  that  there  is  no  suffi- 
cient evidence  to  support  the  reasons  of  reduction  now  specified, 
and  repels  those  reasons,  and  sustains  the  relative  defences  ac- 
cordingly. 2.  In  regard  to  the  reasons  of  reduction  founded  on 
the  Act  1621,  c.  18,  Finds  that,  independent  of  other  objections 
which  might  require  additional  proof,  it  is  impossible  to  hold 
that  the  trustees,  to  whom  the  discharge  sought  to  be  reduced 
was  granted,  were  either  conjunct  or  confident  persons  with  the 
granter  thereof,  and  that  the  provisions  of  the  Act  are  conse- 
quently inapplicable  to  the  case;  and  therefore  repels  those 
reasons  of  reduction  also,  and  sustains  the  relative  defences; 
and  on  thp  whole,  sustains  the  defences,  assoilzies  the  defendera 
from  all  the  conclusions  of  the  conjoined  actions,  and  decerns; 
Finds  the  defenders  entitled  to  expenses,*'  &c. 

**  Note, — The  charge  of  fraud,  or  wilful  misrepresentation, 
was  abandoned  at  the  debate;  an  J  the  question  came  to  be, 
whether  there  was  any  proof  of  such  erroneous  statements  on 
one  side,  and  such  radical  misapprehension  on  the  other,  as  should 
set  aside  a  transaction  deliberately  entered  into  by  a  man  of  full 
age,  and  concluded  with  the  advice  and  assistance  of  more  than 
one  respectable  man  of  business  ?  The  Lord  Ordinary  is  humbly 
of  opinion  that  there  is  no  such  proof.  It  is  needless  to  say  any 
thing  here  of  Mr  Darroch*s  claim  for  legitim,  and  of  the  defences 
against  that  claim,  founded  either  on  the  terms  of  the  marriage- 
contract  of  his  parents,  or  on  the  strong  and  repeated  acts  of 
homologation  alleged  against  himself  by  the  trustees :  It  is  enough 
to  say,  that  there  was  debateable  matter  enough  in  that  question, 
strongly  to  recommend  to  both  parties  the  expediency  of  an  ami- 
cable adjustment;  and  there  was  also  a  discretionary  power  in 
the  trustees,  though  certainly  not  to  be  used  in  an  arbitrary  or 
oppressive  manner,  to  exclude  Mr  Darroch  from  the  enjoyment 
of  the  purchased  lands,  till  they  were  satisfied  that  he  could  be 
safely  trusted  with  their  possession.  In  these  circumstances, 
it  was  proposed  that  Mr  Darroch  should  abandon  his  claim  for 
legitim,  and  that  the  trustees,  in  return,  should  inttantly  admit 
him  to  possession  of  the  purchased  lands,  and  at  the  same  time 
make  over  to  him  all  the  trust-funds  which  remained  vnappropri- 
ated  in  their  hands,  A  settlement  was  accordingly  effected,  after 
long  negociations  by  agents,  and  repeated  consultations  of  counsel 
on  these  terms ;  and  the  question  is,  whether  this  is  now  to  be 
opened  up  at  the  instance  of  Mr  D's  creditors  (he  himself  being 
dead),  on  the  ground  that  he  believed,  when  he  entered  into  it, 
that  there  was  a  much  larger  amount  of  unappropriated  funds 
Chan  has  turned  out  to  be  the  case?  They  say  he  had  reason  to 
expect  from  j^4000  to  ;£dO0O,  whereas  he  received  little,  if  any 
thing,  more  than  jBIOOO.  The  Lord  Ordinary's  impression  of 
the  case  is,  that  there  certainly  was  such  an  expectation  at  the 
beginning  of  the  negociation,  and  that  it  is  not  improbable  that 
it  may  have  continued  to  some  extent,  though  with  very  consi- 
derable abatement,  down  to  its  conclusion.  But  what  be  goes 
upon,  in  rejecting  this  ground  of  reduction,  is,  simply,  that  the 
trustees,  instead  of  encouraging  any  such  sanguine  expectations, 
seem  to  have  done  all  they  well  could  to  repress  it,  by  potitively 
refuting  to  guarantee  any  sum  whatever,  as  the  amount  of  the 
free  or  unappropriated  funds,  and  that  the  matter  plainly  ended 
by  Mr  Darroch  being  advised  to  execute  the  agreement  without 
any  such  guarantee,  and  to  take  his  chance  as  to  this  particular 
of  the  result*    It  seems  impossible  to  hold  that  Mr  M'lntyre*! 


report  (which,  after  all,  only  shows  a  balance  of  less  than 
JS2900  in  April  1826,  being  £4916,  liable  to  a  deduction  of 
j£2000,  with  two  yeare*  interest),  was  offered  or  received  as  a 
complete  or  responsible  statement  of  the  free  fund  in  April  1627, 
both  because  it  bears  date  about  a  year  before,  and  evidently  in- 
cludes only  what  had  passed  through  the  hands  of  the  professional 
agent  and  cashier  for  the  trust,  fiut  the  decisive  evidence  of 
the  case  is  to  be  found  in  the  correspondence  of  Darroch*s  agent 
with  the  agent  for  the  trustees,  and  in  the  terms  of  the  concluded 
agreement,  compared  with  those  of  the  draft  fint  prepared  by 
the  former.  On  the  23d  April,  1827,  Mr  Young,  W.  S.,  as 
agent  for  Mr  Darroch,  writes  to  the  trustees'  agent  (having 
formerlv  pressed  him  to  specify  the  amount  of  the  free  fund), 
that  *  the  proposal  for  the  settlement  (which  he  incloses)  is 
made  upon  the  understanding,  that  the  clear  fund  in  the  bands 
of  the  trustees  is  not  less  than  £4500.'  Mr  Clason  answers, 
that  many  particulara  in  the  letter  require  consideration,  and 
that  for  the  present  he  can  make  no  other  answer.  On  4th 
May,  Mr  Young  writes  again  to  Mr  Clason,  inclosing  a  draft 
of  the  beads  of  agreement,  which  he  says  he  was  instructed  by 
Mr  Darroch  to  submit  to  the  trustees,  the  6th  article  of  which 
is,  that  *  Mr  Darroch,  in  consenting  to  this  agreement,  does  so 
on  the  undemanding,  that  the  clear  funds  in  the  trustees'  bands, 
alluded  to  in  the  first  article,  do  not  amount  to  less  than  £4000.* 
No  written  answer  seems  to  have  been  made  to  their  communi- 
cation. But  on  the  llth  May,  Mr  Young  states  in  his  accounts, 
that  *  he  went  to  Greenock  at  the  request  of  Mr  Darroch  and 
Mr  Lade  (another  agent  of  Mr  D.  and  his  brother-in-law),  to 
be  present  at  the  settlement  with  his  father's  trustees  :  Meeting 
with  him  and  you,  arranging  as  to  the  settlement,  and  revising 
the  discharge  granted  by  Mr  Darroch ;  three  days  absent.*  And 
accordingly,  on  the  i2th  of  May,  the  heads  of  agreement  are 
regularly  executed,  Mr  Lade  being  one  of  the  instrumentary 
witnesses,  and  being  at  all  points  conformable  to  the  draft  for- 
warded by  Mr  Young  on  the  4th,  with  this  remarkable  exception, 
that  every  word  of  the  6th  article,  already  recited,  as  to  the  amount 
of  the  unappropriated  funds,  it  entirely  omitted.  Considering 
the  urgency  with  which  such  a  specification  had  been  previously 
pressed,  the  Lord  Ordinary  considers  the  omission  thus  deliber- 
ately consented  to,  as  complete  evidence  that  the  trvuiteesjiuall^ 
refused  to  guarantee  any  sum  whaleoer,  beyond  what  they  were 
then  to  pay  over,  or  even  to  sancHon  Mr  Darroch's  understanding 
that  any  farther  sum  would  be  paid ;  and  observing  that  tbe  pur- 
suers do  not  now  offer  any  evidence  of  what  passed  at  the  meet- 
ing to  obviate  this  conclusion,  he  holds  it  decisive  of  this  part 
of  the  question.  As  to  the  Act  1621,  it  may  well  be  doubted 
whether  its  provisions  are  at  all  applicable  to  such  a  case  as  tbe 
present,  or  whether  the  averment  of  Darroch's  insoloeney,  at  the 
time  of  granting  the  discharge,  is  legally  sufficient.  But  it  seems 
enough  that  the  trustees,  to  whom  it  was  granted — total  strangers 
to  his  blood,  and  so  far  from  being  objects  of  his  fiivour,  cba( 
tbe  only  relation  in  which  he  ever  contemplated  them  was  that 
of  adverse  parties  in  litigation— could  not,  without  manifest  ab- 
surdity, be  considered  either  as  cor\junct  or  as  confident  persons 
in  the  sense  of  that  Statute." 

The  pursuers  reclaimed : 

The  Lord  Justice-Clerk  saw  no  reason  to  alter  the  interlocutor, 
on  the  grounds  that  parole  communings  could  not  control 
writing,  and  that  the  lettera  in  process  put  the  idea  of  fraud  and 
deception  out  of  the  question ;  and  as  there  was  no  other  rele- 
vant ground  on  which  to  reduce  the  discharge,  be  concurred  in 
the  judgment  of  the  Lord  Ordinary. 

Lord  Glenlee  was  of  the  same  opinion. 

Lord  Medwyn  entirely  concurred.  He  had  some  difficulty  in 
seeing  how  the  creditore  bad  come  into  the  field,  since  tbe  deed 
had  not  been  objected  to  by  the  party  himselt  He  was  not 
aware  that  confirmation  conferred  a  right  of  action  of  this  na- 
ture ;  but  into  that  question  it  was  unnecessary  to  enter. 

The  Court 

"  Adhere,  with  additional  expenses,  reserving  the  pleas  of  both 
parties  as  to  tbe  expense  of  the  discussion  upon  the  preliminary 
defences  in  the  supplementary  action,  which  were  repelled ;  ap« 
point  an  account,"  &c. 
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Lord*  Ordinary,  Moncreiff  and  Jeffrey.— ^d.  Dean  of  Fa- 
cuUj  (  Hope)  and  Cuninghame ;  William  Young,  W.  S.,  Agent, 
— AU,  Skene  and  Shaw  Stewart ;  Andrew  Ciason,  W.S.»  AgenL 
^Mr  Holland,  Cterk.^J,  R.I 


24/ A  January  1835. 
Second  Ditision.— (J.R.) 

No.  124. — Rev.  George  Thomson,  &c.  (Mores' 
ExBCOTORs),  Raisers^  v.  Peter  Malcolm,  &c.y 
Claimants* 

Execulor — Debtor  and  Creditor— Writ — Arreatment — Reten- 
tion— Expenaes— /.  Exgcutora  having  paid  certain  bilU,  which 
were  accepted  6y  the  deceased  along  with  other  eo-obligantt,  at 
being  due  by  the  estate ;  and  having  delayed  to  exact  payment 
from  the  cO'-accepten  of  Jheir  shareSf  until  after  the  lapte  of  the 
sexennial  prescriptions  and  the  co-accepters,  when  ultimately 
sued  by  the  executors^  having  pled  prescription,  and  been  as- 
MoiUiedby  the  Sheriff-^ Held,  in  an  action  of  muttiplepoinding  at 
the  instance  of  the  executors,  that  they  were  not  bound  to  add  to 
the  fund  in  medio  the  amount  of  expenses  incurred  in  the 
action  with  the  co-acceplers,  nor  the  shares  of  the  debt  sued  for, 
but  not  recovered  from  the  debtors, — //.  The  executors  having, 
during  the  dependence  of  the  multi/tlepoinding,  referred  the  ques- 
tion, whether  they  were  bound,  in  claiming  a  dividend  from  the 
estate  of  a  legatee* s  husband,  on  a  debt  due  by  him  to  the  de- 
ceased, to  value  and  deduct  a  claim  of  retention  competent  to 
them  of  the  said  legatee's  share  of  the  residue  of  the  estate ;  and 
the  arbiter  having  decided  that  one-fourth  fell  to  be  deducted  on 
the  above  ground  from  the  executors*  claim — Held  that  the  exe- 
cutors were  not  bound  to  add  to  the  fund  in  medio  the  amount 
of  said  €leduetion,—III,  Found  that  the  executors,  who,  by  one 
cf  their  number,  had  advanced  certain  sums  to  three  of  the  lega- 
tees, to  account  of  their  legacies,  were  entitled,  notwithstanding 
that  arrestments  were  afterwards  used  in  their  hands  of  the  sums 
Jklling  due  to  those  legatees,  to  deduct  therefrom  the  sums  paid 
in  condescending  on  the  fund  in  medio. — iF.  A  legatee  havings 
by  an  informal  missive  letter,  neither  holograph  nor  stamped,  au- 
thorised a  certain  part  of  his  legacy  to  be  applied  by  the  executors 
towards  a  debt  due  to  the  estate  by  a  third  party — JFound  that  tiie 
executors  were  not  entitled,  in  a  question  with  a  poUerior  ar- 
resting creditor  of  the  legatee,  to  deduct  the  sum  which  they  were 
authorised  by  the  letter  to  appropriate  in  relief  of  t/te  estate, —  V, 
J%e  expenses  of  raising  and  bringing  into  Court  a  process  of 
multifUepoinding  cannot  be  deducted,  by  anticipation,  from  the 
fund  in  medio ;  and  the  claim  of  the  raisers  for  exjtenses  as  liti- 
gants falls  property  to  be  determined  at  the  end  of  the  cause* 

On  8lh  April  1816,  James  Mores  executed,  along 
with  his  wife,  a  deed  of  settlement,  whereby,  in  the 
event  of  her  sarvivance  withoat  issue,  he  provided  to 
her  an  annuity  of  £40,  and  the  beds^ bedding,  and  fur- 
niture of  his  best  room.  By  the  said  will,  Mr  Mores 
also  directed  that  a  sum  sufficient  for  answering  said 
annuity  should  be  set  apart,  and  invested  for  that 
purpose,  and  that  the  value  of  his  personal  estate 
should  be  computed,  of  which  he  bequeathed  one- 
fourth  to  his  widow,  but  of  whidi  only  £100  was 
payable  to  her  during  her  life.  Mr  Mores  farther  ap- 
pointed* the  sum  of  £40  to  be  invested  for  the  bene- 
fit of  poor  labourers  on  the  estate  of  Fetteresso ;  and 
the  residue  of  his  personal  estate,  aftef  deductingr  the 
sum  set  apart  for  his  wife's  annuity,  and  the  above 
sum  of  £  100,  if  paid  to  her,  he  directed  to  be  divided 
into  two  equal  portions, — the  one  whereof  was  to  be 
paid  to  his  sister  Mary,  and  the  other  to  the  children 
of  his  deceased  sister  Christian.  Finally,  it  was  pro- 
vided that  Mrs  Mores*  fourth  share  of  her  husband's 
estate  should  at  her  death  be  discharged  out  of  the 
fund  appropriated  for  her  annuity,  and  that  the  re« 


mainder  of  said  fund  should  be  divided  equally  be- 
tween Mary  Mores  and  Christian  Mores'  children. 
The  Rev.  Mr  Thomson  and  others  were  nominated 
executors  under  said  will,  and  on  James  Mores'  death 
in  February  1817,  they  accepted  of  the  trust,  and 
intromitted  with  his  estate.  Disputes  having  arisen 
as  to  the  rights  of  the  different  parties  interested,  the 
executors,  in  December  1829,  brought  the  present 
process  of  multiplepoinding,  for  the  purpose  of  hav- 
ing the  same  judicially  determined.  A  condescendence 
of  the  fund  in  medio  having  been  lodged  by  the  raisers, 
the  claimant,  Peter  Malcolm,  compeared,  and  objected 
to  the  executors  being  allowed  credit  for  the  follow- 
ing sums  as  proper  charges  against  the  estate : — viz. 
1^^,  £lOO  paid  to  the  widow,  in  respect  that  neither 
the  terms  of  the  will,  nor  the  circumstances  of  the 
estate,  authorised  such  payment,  there  being  a  defi- 
ciency of  funds,  and  it  being  the  meaning  of  the  settle- 
ment that  said  sum  was  only  to  be  paid  in  the  event 
of  there  being  a  surplus  after  investing  a  sum  sufficient 
for  answering  the  widow's  annuity.  2d,  £4,  0.  2.  as 
interest  of  the  principal  sum  of  £40,  appointed  by  the 
will  to  be  invested  for  relief  of  the  poor  on  the  estate 
of  Fetteresso,  for  a  similar  reason.  3^,  £69,  10.  2^.^ 
being  the  amount  of  law  expenses  incurred  in  an  ac- 
tion at  the  instance  of  the  widow  against  the  execu- 
tors, in  relation  to  her  annuity,  and  £29,  0.  5.,  being 
the  amount  of  expenses  incurred  in  another  action  at 
the  instance  of  the  executors  against  Tindal  and  Ste- 
venson, debtors  to  the  estate, — in  respect  (1.)  That 
the  former  sum  of  expenses  had  been  incurred  by 
means  of  unnecessary  litigation  on  the  part  of  two  of 
the  executors ;  (2.)  That  the  latter  sum  of  expenses 
had  been  incurred  in  an  unsuccessful  attempt  to  re- 
cover a  debt  which  the  executors  had  neglected  to 
sue  for  in  proper  time.  4/A,  £40  annually  paid  to 
the  widow,  in  respect  the  executors,  according  to  the 
fair  construction  of  the  settlement,  were  only  entitled 
to  make  this  payment,  if  the  interest  of  the  whole 
funds  was  equal  to  that  sum,  and  were  consequently 
only  entitled  to  take  credit  each  year  for  a  sum  equal 
to  the  interest  of  the  funds  in  their  hands.  5lh,  £20, 
4s.  lOd.  as  arrears  of  purchases  made  at  the  roup  of 
the  deceased's  effects,  in  respect  the  executors  were 
not  entitled  to  allow  credit  therefor,  at  least,  that 
they  were  bound  to  show  that  due  diligence  was  done 
to  recover  payment.  6M,  £l09,  4.  6.,  being  the 
amount'  of  certain  bills  in  which  Tindal  and  Stevenson 
were  co-obligants  with  the  truster,  in  respect  that  no 
demand  had  been  made  by  the  executors  against  those 
parties  for  their  respective  proportions  of  the  debt, 
until  after  prescription  had  run  upon  the  bills,  which 
afforded  a  good  defence  to  the  debtors  when  ultimate- 
ly sued  for  payment  at  the  instance  of  the  executors. 
7M  and  8ih,  Certain  sums  unrecovered  from  William 
Bruce  and  David  Colvin,  debtors  to  the  estate,  in  re- 
spect that  due  diligence  had  not  been  used  by  the 
executors  for  the  recovery  thereof. 

These  several  objections  were  answered  by  the 
raisers,  who,  moreover,  claimed,  inter  alia,  retention 
from  the  fund  in  medio, — U/,  Of  £  100  from  the  share 
of  the  trust-estate,  due  to  George  Silver,  in  terms  of 
a  missive  letter  granted  by  him,  whereby  he  autho- 
rised said  sum  to  be  applied  by  the  executors  towards 
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payment  of  certain  caationary  obligations  andertaken 
by  the  deceased  for  \yilliain  Bruce.  2d,  Of  £176,  7a. 
9d.  from  the  shares  of  George  Silver,  William  Silver, 
and  Alexander  Stevenson,  as  the  amount  of  the  sums 
advanced  to  those  parties  by  Mr  Christian,  one  of  the 
executors ;  and,  Sd,  A  sum  equivalent  to  the  expenses 
which  they  might  incur  in  this  action.  To  which  it 
was  answered  for  the  claimant — Ist,  That  the  mis- 
sive letter  referred  to  being  unstamped,  and  neither 
holograph  of  the  grantor  nor  tested,  was  unavailable 
to  the  executors,  either  as  an  assignation  or  a  discharge, 
in  a  question  with  the  claimant,  an  arresting  creditor. 
2df  That  the  advances  made  by  Mr  Christian,  besides 
being  neither  proved  nor  admitted,  did  not  authorise 
a  claim  at  the  instance  of  the  executors  which  could 
compete  with  the  claimant's  rights  as  a  creditor  using 
diligence.  Sdj  That  the  raisers*  claim  for  expenses 
depended  on  the  mode  of  their  conducting  the  cause. 
Lord  Fulierton,  Ordinary,  on  24th  December  1831, 
pronounced  this  interlocutor : 

**  Tbe  Lord  Ordinary  having  beard  parties*  procarators,  and 
considered  tbe  doeed  record,  repels  the  Ut.  2d,  4tb,  5cb,  7tb, 
and  8th  objections  to  tbe  first  article  of  tbe  condescendence,  and 
also  repels  tbe  first  bead  of  objection  tbird ;  but  with  regard  to 
the  second  bead  of  objection  tbird,  relative  to  tbe  expenses  of 
litigation  with  Stevenson,  reserves  consideration  of  the  same, 
and  also  of  tbe  sixtb  objection,  until  the  claims  are  given  in  in  the 
competition ;  also  reserves  tbe  claims  of  retention  advanced  in 
tbe  condescendence :  Appoints  tbe  raisers  to  amend  tbe  se- 
cond article  of  tbe  condescendence,  by  stating  specifically  tbe 
amount  of  tbe  debts  due  to  tbe  estate,  and  the  nature  and  pro- 
gress of  any  litigations  in  which  they  may  be  engaged  regarding 
them :  And  further,  appoints  parties  to  revise  and  lodge  their 
claims  on  or  before  tbe  third  sederunt-duy  in  January  next." 

The  claimant  having  reclaimed,  the  Court,  on  21st 
February  1832|  pronounced  the  following  interlocu- 
tor: 

«  The  Lords  having  considered  this  note,  with  the  other  pro- 
ceedings, and  heard  counsel  thereon,  Adhere  to  the  interlocutor 
complained  of,  touching  the  objections  therein  referred  to,  as  to 
tbe  amount  of  the  fund  in  medio,  and  the  consequent  liabilities 
of  the  executors  and  trustees  of  James  Mores  :  It  being  under- 
atood  that,  in  the  future  competition  between  the  several  claim- 
ants, including  the  widow,  all  questions  among  them  will  fall  to 
be  stated  and  decided  as  effeirs,  agreeably  to  the  just  rights  of 
the  parties  under  the  trust.** 

From  the  subsequent  proceedings  it  appeared  that 
the  executors  had,  during  the  dependence  of  the  ac- 
tion, submitted  to  the  determination  of  the  jSherifiF- 
substitute  of  Kincardineshire,  the  question,  whether 
they  were  bound,  in  claiming  a  dividend  from  the 
estate  of  William  Bruce,  upon  the  whole  debt  due 
by  him,  to  value  and  deduct  their  claim  of  retention 
for  Mrs  Bruce's  share,  in  right  of  her  mother,  JVlary 
Mores,  of  the  residue  of  the  deceased's  estate,  which 
Brnce's  trustees  had  insisted  should  be  done,  and  that 
the  arbiter  had  decided  that  one-fourth  should  be  de- 
ducted from  the  amount  of  the  executors'  claim  on 
account  of  said  lien. 

On  20th  December  1834,  Lord  Jeffrey,  Ordinary, 
before  whom  the  case  ultimately  depended,  pronounced 
this  interlocutor  and  note,  which  disposes  of  the  seve- 
ral points  undecided  by  Lord  Fulierton : 

**  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  with  the  closed  record,  and  whole  process,  finds,  I  mo. 
That  the  trustees,  the  nominal  raisers  of  this  multlplepoinding. 


are  not  bound  to  add  to  the  amoant  of  the  fiind  in  medio  con- 
descended  on  by  them,  the  sum  of  £79, 0.  6.,  being  tbe  amount 
of  expenses  incurred  by  them  in  an  unsuccessful  litigation  with 
Tindal  and  Stevenson,  in  respect  that  they  had  good  groands 
for  expecting  to  succeed  in  that  litigation,  and  yet  appear  to  have 
exercised  a  sound  discretion  in  not  talcing  it  by  advocation  to  tbe 
Court  of  Session.    2</o,  Finds  that  the  said  trustees  are  bound, 
hoc  statu,  and  liable  to  the  elfect  of  subsequent  recoveries  or  de- 
crees of  preference  in  this  action,  to  add  to  tbe  said  fund  in 
medio  the  amount  of  the  shares  for  which  Alexander  Stevenson 
and  Robert  Tindal  were  liable  with  Mores  the  truster,  on  cer- 
tain bills  accepted  by  those  parties  jointly,  and  ultimately  paid 
by  the  trustees,  in  respect  that  they  improperly  neglected  to 
make  their  claim  for  such  shares  effectual,  till  a  pretext  was  af- 
forded for  pleading  the  sexennial  prescription,  which  the  Sheriff 
(though  by  a  very  questionable  judgment)  did  ultimately  sos- 
tain.     Stto,  Finds  that  the  trustees  are  also  bound  hoc  statu,  and 
subject  to  the  efiTect  of  the  ultimate  settlement  with  William 
Bruce*s  estate  in  the  course  of  this  action,  to  add  to  the  fund 
tn  medio  the  amount  of  the  deduction  made  from  tbe  claim  of 
the  trust-estate,  on  the  estate  of  the  said  William  Brace,  in  con- 
sequence  of  an  award  of  the  Sheriff-substitute  of  Kincardine- 
shire, proceeding  on  a  reference  or  submission  to  him,  entered 
into  by  the  said  trustees,  after  this  action  had  been  for  some 
time  in  dependence,  in  respect  that  the  effect  of  such  award  ia 
prima  facie  to  diminish  the  trust-estate  and  fund  in  medio,  and 
that  it  was  improper  and  incompetent  for  tbe  trustees  to  go  into 
any  such  submission  during  tbe  dependence  of  this  action,  with- 
out the  distinct  concurrence  of  the  claimants.     4to,  Finds  that 
the  said  trustees  are  not  bound  to  add  to  tbe  fund  en  medio  tbe 
interests  actually  paid  by  them  on  the  legacy  of  j£40  to  tbe  poor 
of  Fetteresso,  in  respect  that  such  payments  were  made  bona 
Jide,  and  without  interpellation.     But  that  they  are  not  entitled 
to  pay  any  farther  interests  without  consent  of  the  claimants,  ex- 
cept upon  a  final  decree  of  preference  in  the  course  of  this  ac- 
tion.    5to,  Finds  that  the  trustees  are  not  entitled,  hoc  tiaiv,  to 
deduct  from  the  share  of  the  trust-estate  due  to  Georige  Silver, 
the  sura  of  JBIOO,  which  he,  by  his  missive  letter  (not  holograph 
or  tested),  directs  them  to  apply  in  discharge  of  their  claims  on 
the  estate  of  William  Bruce,  and  that  the  said  missive  letter 
cannot  compete  with  the  subsequent  arrestments  used  in  their 
hands  by  the  creditors  of  the  said  George  Silv<;r,  in  respect  thtt 
it  is  not  stamped  or  probative,  either  as  an  assignation  or  a  dis- 
charge, and  cannot  be  regarded  as  being  in  re  mercatoria,     6to, 
Finds  that  the  trustees  are  not  entitled,  hoc  statu,  to  deduct  the 
sum  of  JBi76,  7.  9.  from  the  shares  of  the  trust-estate  provided 
to  George  Silver,  William  Silver  and  Alexander  Stevenson,  to 
the  prejudice  of  the  creditors  of  those  persons  afterwards  arrest- 
ing in  their  hands,  nor  to  take  credit  in  condescending  in  the  fund 
in  medio  for  the  sum  now  mentioned,  in  respect  that,  for  any 
thing  that  yet  appears,  that  sum  was  advanced  to  those  parties 
(if  advanced  at  all),  without  warrant  or  authority  from  tbe  trus- 
tees by  Peter  Christian,  as  an  individual,  and  that  it  muat  there* 
fore  be  held,  in  any  question  with  arresting  creditors  or  assig- 
nees, with  completed  intimations,  as  still  attachable  in  their 
hands.     Imo,  Finds  that  there  is  nothing  in  the  form  or  wording 
of  the  summons  in  this  case  which  can  limit  tbe  responsibility 
of  the  trustees  to  funds  cxtwUly  recovered,  and  extant  in  their 
hands,  in  respect  that  the  law  will  presume  every  thing  to  be  so 
recovered  and  extant,  which  must  or  might  have  been  ao  recover- 
ed, but  for  gross  negligence  and  disregard  of  ordinary  prudence 
on  their  part.    8vo,  Finds  that  the  trustees  are  not  entitled,  hoc 
statu,  to  deduct  any  sum  from  the  fund  in  medio  on  account  of 
any  expenses  to  which  they  may  be  found  entitled  in  the  issue 
of  this  action,  in  respect  that  their  claim  for  such  expenses  as  li- 
tigants  cannot  be  judged  of  till  the  close  of  the  litigation  ;  and 
their  expenses  as  raisers,  though  moat  probably  to  be  charged,  in 
the  sequel,  on  the  fund  in  medio,  cannot,  with  propriety,  be  de- 
ducted by  anticipation  in  the  condescendence  of  its  amount : 
Appoints  the  cause  to  be  enrolled,  that  parties  may  state  whether 
they  require  any  farther  decerniture  to  give  effect  to  those  find- 
ings, and  in  what  way  they  propose  to  proceed  on  the  merits  of 
the  competition. 

**  Note. — The  reasons  assigned  for  tbe  preceding  findings,  se- 
veralty, will  sufficiently  explain  tbe  views  of  the  Lord  Ordinary. 
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But  as  the  two  first  may  appear  not  quite  consistent  with  each 
other,  it  may  be  proper  to  state,  that  the  Lord  Ordinary  has  or- 
dered the  shares  for  which  Stevenson  and  Tindal  were  liable  as 
joint  accepters  with  the  truster,  to  be  added  to  the  fund  m 
mediOf  because  he  thinks  the  omission  to  sue  them  for  those  shares 
for  months  and  years  after  the  trust- management  began,  was  a 
gross  and  palpable  neglect,  for  which  it  is  no  apology  to  say  that 
they  were  solvent,  and  that  there  was  a  chance  of  the  claim 
being  otherwise  compensated,  and  worse  than  no  apology  to  say 
that  one  of  their  number  had  private  knowledge  of  an  equUabiet 
but  not  legal  or  ayailable  defence  that  might  have  been  stated  by 
them  against  payment.  But  when  (upon  the  report  of  the  ac- 
countant) they  did  at  last  raise  such  a  suit,  the  Lord  Ordinary 
has  allowed  them  to  take  credit  for  the  expenses  of  the  litiga- 
tion, though  unsuccessful,  both  because  it  was  instituted  on  good 
and  respectable  advice,  and,  in  the  Lord  Ordinary's  opinion, 
ought  to  baye  issued  in  their  favour,  the  defence  of  the  sexennial 
prescription  not  being  available  (as  he  apprehends)  to  accepters, 
when  sued  in  relief  by  another  accepter  who  has  paid.  At  the 
same  time,  as  the  point  was  of  difficulty — as  the  sum  at  issue 
was  inconsiderable — and  as  trustees  in  the  country  were  entitled 
to  defer  to  the  consecutive  judgments  of  the  Sheriff-substitute 
and  principal  of  the  bounds,  he  thinks  they  are  not  to  be  blamed 
for  not  burdening  the  estate  with  the  serious  expenses  of  a  far- 
ther litigation  in  this  0>urt*  The  claimants  may  ultimately 
take  little  or  nothing  by  many  of  the  findings,  as  it  will  depend 
on  the  result  of  the  competition  whether  they  have  any  interest 
to  maintain  the  objections  of  which  they  dispose.  In  that  view, 
it  may  be  doubted  whether  the  greater  part  might  not  have  been 
reserved  timpliciter.  But  the  Lord  Ordinary  finding  a  separate 
record  closed  upon  this  part  of  the  case,  and  having  heard  a  very 
long  debate,  could  not  do  otherwise  than  give  judgment." 

The  rainers  reclaimed : 

iMrd  GlenUe  thought,  that  as  there  were  so  many  points  to 
be  taken  into  view,  it  was  difficult  to  form  an  opinion  on  the 
case,  and  was  therefore  for  recalling  the  interlocutor  hoc  statu, 
and  remitting  to  an  accountant. 

The  Lord  Jutiiee'Cterk  had  no  difficulty  on  the  point  touching 
the  award  by  the  arbiter  in  the  submission  ;  and  if  the  case  came 
back,  he  could  not  adhere  to  that  part  of  the  interlocutor. 

Lord  Medmyn  felt  prepared  to  decide  the' case.  With  regard 
to  the  second  finding  in  the  interlocutor,  he  agreed  with  the 
Lord  Ordinary  that  the  sexennial  prescription  did  not,  in  the 
circumstances,  a]>p]y.  But  it  did  not  appear  to  him  that  the 
executors  had  injured  the  estate  by  their  delay  to  enforce  pay- 
ment. As  to  the  partial  payments  of  the  legacies,  he  had  at  first 
some  difficulty,  but  when  he  saw  it  stated  in  the  accountant's  re- 
port, produced  in  process,  that  Mr  Christian  had  instructed  the 
fiict  of  his  having  made  the  payments,  he  was  not  disposed  to 
disturb  the  transaction. 

The  Coort  altimately  pronounced  the  following  in- 
terlocator  (signed  on  the  27th  Inst.) : 

**  Alter  the  second  and  third  findings  of  the  interlocutor  com- 
plained of,  and  lepel  the  ol]jections  to  the  condescendence  of  the 
fiiod  in  mtdiot  relative  thereto ;  also  alter  the  sixth  finding  of  the 
Interlocutor,  and  repel  the  relative  objection  to  the  condescen- 
dence, prorided  it  shall  be  instructed  that  the  alleged  payments 
to  aceoont  of  legacies  of  the  respective  parties  were  truly  made, 
as  alleged;  and,  quoad  ultras  adhere  to  the  said  interlocutor,  and 
remit  to  tbe  Lord  Ordinary  to  proceed  accordingly,  reserving  all 
questions  of  expenses,  it  being  understood  that  these  findings 
shall  not  affect  tbe  rights  of  the  widow." 

Lords  Ordinary^  Fullerton  and  Jeffrey. -*-^c/.  Skene  and 
Munro. — AU,    (For   Claimant,    Malcolm,)   Solicitor- Geneml 

(M<Nei]l)and  Moir.^(For  Widow),  Neaves Haig,  Hay  and 

Priogle,  W.a,  and  C.  F«  Davidson,  W.S.,  AgetUu^Mx  Thorn- 
sooy  aari.— [/./{.] 


Uth  January  1835. 
Srcono  Division. — (J.  R.) 

No.  125. — Messrs  Palmer  &  Company,  Pursuers,  v. 
Walter  Stirling  Glas,  D^ender, 

Foreign  —  Interest  —  Accumulation  —7.  In  an  action  againtt 
the  representative  of  the  debtor  resident  in  Scotland,  for  pay* 
ment  of  a  debt  incurred  in  India — HeU  that  interest  at  the  rate 
of  fen  per  cent,  was  exigible,  until  decree  was  pronounced  in  the 
action,  but  that  annual  accumulation  of  interest  ceased Jrom  the 
date  of  the  institution  of  the  action,  and  that,  after  decree, 
Britith  interest  only  was  due. — //.  A  Jbreign  company  Aaa* 
if^g  agreed  to  iU>ale  interest  from  the  balance  of  a  certain  ac^ 
count  due  by  their  debtor,  and  interest  having  been  abated  aC" 
cordingly  during  the  deblor*s  life — Circumstances  in  which  heldt 
that  the  creditors,  in  suing  the  representative  of  the  debtor  in 
this  country  for  payment,  were  not  precluded  from  claiming 
interest,  according  to  the  usage  of  the  foreign  country,  on  the 
debt  due  to  them,  after  the  death  of  the  debtor* 

Palmer  and  Company,  of  Calcutta,  had  extenslre 
transactions  with  Dr  John  Glas,  at  Bhangulpore,  from 
whom  they  held  an  English  penal  bond,  and  certain 
other  securities,  for  their  indemni6cation.  The  parties 
were  accustomed  to  settle  accounts  once  a  year;  and 
at  tbe  last  annual  settlement  which  took  place  between 
them,  on  30th  April  1822,  a  balance  of  411,418  sicca 
rupees  was  ascertained  to  be  due  by  Dr  Glas  to  Palmer 
and  Company.  Glas  died  on  3d  August  1822,  but 
bis  accounts  with  Palmer  and  Company  were  kept 
open,  and  not  brought  to  a  close  by  that  house,  until 
1827.  It  appeared  that  Dr  Glas,  who  cultivated  cer- 
tain indigo  plantations,  had  adopted  a  particular  sys- 
tem of  cultivation,  in  compliance  with  the  wishes  of 
Palmer  and  Company,  his  agents,  who,  in  conseauence, 
on  27th  July  1820,  addressed  to  him  the  following 
letter : 

"  Dear  Sir, — Accompanying,  you  will  receive  your  account- 
current  for  the  past  year,  exhibiting  a  balance  in  our  favour,  on 
the  SOtb  of  April  last,  ot  S.  R.  524,044.  Tbe  cheerful  man- 
ner in  which  you  came  in  to  our  plan  of  restricted  cultivation, 
and  tbe  seal  with  which  you  gave  effect  to  our  measures,  have 
not  been  unobserved  by  us,  and  we  are  sensible  that  much  sacri- 
fice and  exertion  were  requisite  to  enable  you  to  realise  such  a 
respectable  produce  as  you  did  last  year  upon  the  advances  to 
which  you  were  limited.  We  are  happy,  therefore,  to  throw 
every  facility  in  your  way  of  clearing  off  your  debt  to  us ;  and^ 
in  consideration  of  what  we  have  stated,  and  the  heavy  expense 
you  are  at  for  life  insurance,  we  have  determined  to  relieve  your 
account  this  year  from  all  charge  for  interest,  and  have  accord- 
ingly written  back  to  your  credit  sicca  rupees  58,441,  leaving  the 
actual  balance  against  you,  on  the  SOtb  of  April  last,  S.  R. 
465,603.  Further,  to  encourage  a  continuance  of  those  exer- 
tions which  we  have  witnessed  with  so  much  pleasure,  and 
which  we  do  not  despair  of  yet  effecting  your  emancipation,  we 
intend  that  the  balance  of  the  account  which  we  now  send  you 
shall  be  relieved  from  interest  altogether  for  the  future,  and  that 
the  new  account  shall  go  on  at  eight  per  cent.  Not  doubting 
that  these  arrangements  will  operate  as  we  wish,  we  remain,** 
&c. 

To  this  communication  Dr  Glas,  on  3d  Aogast 
thereafter,  replied  in  these  terms : 

"  I  am  duly  favoured  with  yours  of  the  27th  ultimo,  cover- 
ing my  account-current  up  to  tbe  90th  of  April  last,  which  I 
acknowledge  to  be  perfectly  just,  and  too  truly  correct  Your 
letter,  gentlemen,  on  the  subject,  is  so  kindly  expressed,  and 
altogether  so  liberal  and  unexpected,  that  my  feelings  on  the 
occasion  render  me  completely  incapable  of  expressing  my  grati- 
tude and  sincere  thanks  as  I  could  wish.  Permit  me  only  to 
add,  that  what  I  may  be  capable  of  doing,  shall  be  doos  to  meet 
your  wishes,  by,  geudemen,  youn,**  &e. 
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This  arrangement  was  practically  carried  into  effect 
by  Palmer  and  Company  transferring  the  abore  ba- 
lance of  465,603  sicca  rupees  to  an  account  opened  in 
their  books  under  the  title  of  "  John  Glas*s  old  ac* 
county**  and  stating  in  a  separate  account  their  current 
transactions  with  Glas.  On  the  old  account  no  in- 
terest was  charged  antecedent  to  Dr  61as*s  death,  nor 
up  to  the  date  of  the  next  annnal  balance  immediately 
subsequent  thereto.  Interest  at  the  rate  of  eight  per 
cent,  was  charged  upon  the  new  or  separate  account ; 
but  this  account  having  been  afterwards  superseded, 
the  old  account  was  ultimately  the  only  source  of 
debt  standing  against  Glas  in  Palmer  and  Company's 
books. 

In  September  1827,  Palmer  and  Company  brought 
the  present  action  against  the  defender,  residing  in 
Scotland,  as  representing  his  father,  the  late  Dr  Glas, 
for  payment  of  the  balance  due  as  at  26th  February  of 
that  year,  on  account-current  between  them  and  Dr 
Glas,  with  interest  thereon  since  that  date  at  ten  per 
cent.  The  account  libelled  contained  no  charge  of  in- 
terest, but  was  simply  balanced  annually  at  the  usual 
term,  from  April  1823  downwards.  Defences  having 
been  lodged,  amounting  in  substance  to  a  denial  of  the 
debt,  Palmer  and  Company,  in  January  1829,  brought 
a  supplementary  summons,  which  bore  to  proceed  upon 
a  corrected  account,  particularly  in  the  statement  of 
interest,  and  concluded  for  a  larger  balance  as  due  to 
the  pursuers  at  30th  April  1827,  with  interest  there- 
on from  that  date  at  the  rate  of  ten  per  cent.  In  the 
account  founded  on  in  this  summons,  interest  was 
charged  at  the  usual  rates  current  in  India,  and  on 
the  principle  of  annual  accumulations  at  the  end  of 
every  intervening  year  from  April  1823  downwards. 
These  actions  were  conjoined  on  lOth  March  1829. 
On  9th  December  1830,  the  defender's  trustee  was 
tisted  as  a  party  in  his  room;  and  on  11th  March 
1831,  the  assignees  of  Palmer  and  Company  were 
sisted  as  parties  pursuers.  Of  the  same  date,  the 
Lord  Ordinary  (Fullerton)  remitted  to  Mr  Donald 
Lindsay,  acconntant,  to  examine  into  the  claims  of 
the  pursuers,  and  to  report  thereon.  A  report  was 
accordingly  lodged  by  Mr  Lindsay,  in  which,  inier 
alia,  he  g^ve  it  as  his  opinion, 

"  that  the  pursuers  will  be  entitled  to  interest  on  the  balance  to 
be  found  due  to  them  on  the  accounts  libelled,  at  the  rate,  as 
concluded  for  by  them,  of  ten  per  cent,  (being  the  current  rate 
of  interest  in  India,  as  well  as  the  rate  stipulated  for  in  the  bond 
by  the  deceased  held  by  them),  from  the  dOth  April  1827,  when 
the  said  accounts  are  closed,  to  the  date  of  the  decree  in  the 
present  action ;  and  that  the  said  balance  and  interest  thereof 
should  be  converted  into  Sterling  money  at  the  rate  of  Is.  lO^d. 
per  sicca  rupee,  but  deducting  therefrom  the  charges  of  remit- 
tance to  this  country,  being  one  year's  interest  and  commission, 
at  the  rate  of  one  per  cent  on  the  amount — See  Shaw's  Re- 
pocts.  Vol  VI.,  92;  Kibble  0.  Graham's  Trustees,  2dd  Novem- 
bcr  1827.- 

Objections  to  this  report  were  given  in  for  the  de- 
fender, in  which,  inter  alia^  he  maintained  that  the 
claim  for  interest  could  not  be  sustained,  as  being 
contrary  to  the  express  terms  of  the  obligation  under- 
taken by  Palmer  and  Company,  and  which  was  not 
intended  by  these  parties  to  terminate  at  Dr  Glas's 
death,  as  was  evident  from  the  fact  of  their  having 
charged  no  interest  in  the  account  libelled  with  their 


original  summons, — at  least,  that  interest  beyond  eight 
per  cent,  could  not  be  charged  ;  and  that  annual  ac- 
cumulation of  interest  was  not  allowable,  in  respect 
of  the  delay  in  rendering  an  account  of  the  debt  sued 
for.  A  varietv  oi  proceedings  afterwards  took  place, 
and  Lord  Mackenzie,  Ordinary,  having  of  new  remit- 
ted to  Mr  Lindsay  to  report,  the  accountant,  on  the 
question  of  interest,  reported  the  following  as  his 
opinion : 

'*  The  accountant,  in  his  former  report,,  stated  it  as  his  opi- 
nion, that  the  promise  which  is  contained  in  the  letter  from  the 
pursuers  to  Dr  Glas,  above  referred  to,  was  given  as  a  personal 
encouragement  to  him,  and  that  it  was  not  obligatory  upon  the 
pursuers  after  his  death.  The  accountant  still  retains  the  opi- 
nion, that  the  pursuers  cannot  be  precluded  by  the  terms  of  that 
letter  alone  from  charging  such  interest  upon  the  balances  due 
to  them  after  Dr  Glas's  death,  as  they  would  have  been  legally 
entitled  to,  if  the  letter  in  question  had  not  existed.  The  argu- 
ment  of  the  defender,  founded  upon  the  circumstance  of  the 
account  produced  with  the  first  summons  raised  by  the  pursuers, 
and  which  is  signed  by  Palmer  and  Company,  being  stated  with- 
out interest,  was  not  brought  forward  in  the  discussion  which 
formerly  took  place  before  ,the  accountant ;  but  the  accountant 
is  inclined  to  think  that  the  pursuers,  notwithstanding  the  trans* 
mission  of  that  account,  were  still  entitled,  when  the  balance 
brought  out  thereon  was  not  admitted  by  the  defender,  to  rectify 
their  claim,  as  was  done  by  the  supplementary  summons.  The 
account  was  signed  by  the  pursuers,  but  it  was  with  the  usual 
proviso  of  errors  being  excepted;  and  accordingly,  in  the  se- 
cond account,  not  only  is  the  interest  in  the  pursuers'  favour  in- 
troduced, but  an  omission  to  the  prejudice  of  the  defender,  to 
the  extent  of  more  than  20,000  rupees,  is  rectified.  It  may  be 
true  that  the  pursuers  might  then  have  been  willing,  if  the  ba* 
lance  had  at  once  been  admitted,  to  have  passed  from  any  chaige 
of  interest ;  that,  however,  was  not  the  case ;  but,  on  the  con- 
trary, their  claims  have  been  altogether  denied,  and,  and  in  these 
circumstances,  the  accountant  does  not  thinlt  it  would  be  con- 
sistent with  equity  to  disallow  the  interest  (if  they  were  otheiw 
wise  legally  entitled  to  receive  it),  merely  on  the  ground  of  the 
claim  not  having  been  made  in  the  first  instance.  The  views, 
however,  which  have  been  taken  by  the  accountant  may  very 
possibly  be  erroneous,  and  he  has  therefore  subjoined  to  this  re- 
port alternative  states  of  the  balance  which  would  be  due  to  the 
pursuers,  supposing  the  Lord  Ordinary  to  be  of  opinion,  either 
that  they  are  not,  in  the  circumstances  of  the  case,  entitled  to  in- 
terest at  all,  or  that  the  interest  ought  not  to  have  been  annually 
accumulated,  as  has  been  done  in  the  accountant's  former  report.*' 

To  this  additional  report  a  note  of  objections  was 
given  in  for  the  defender,  to  which  answers  were 
lodged  for  the  pursuers.  Thereafter,  on  I9th  June 
1834,  Lord  Moncreiff,  before  whom  the  case  had  come 
to  depend,  pronounced  this  interlocutor : 

**  The  Lord  Ordinary  having  considered  the  dosed  record, 
with  the  report  and  additional  report  of  the  aceountant,  and  the 
various  objections  and  answers  for  the  parties ;  and  having  beard 
parties'  procurators  thereon,  approves  of  the  original  report  of 
the  accountant,  with  the  explanations  given  in  the  additional  re- 
port, subject  to  the  exception  herein  after  expressed,  and  under 
the  said  exception,  repels  the  objections  stated  thereto :  Finds 
that  the  pursuera  are  not  entitled  to  have  the  interest  accruing 
on  the  true  debt,  as  it  stood  at  the  date  of  the  execation  of  the 
original  summons  in  this  action,  accumulated  aonoally  into  a 
capiul  sum  posterior  to  the  said  date,  but  are  only  entitled  to 
simple  interest  from  the  execution  of  the  summons,  at  the  rate 
specified  by  the  accountant  till  decree  ^hall  be  pronounced,  and 
thereafter  till  payment,  at  the  rate  of  five  per  cent. ;  aod  with 
these  findings,  remits  of  new  to  the  accountant  to  report  the 
precise  balance  due,  calculated  to  the  1 1th  day  of  July  next ;  and 
reserves  the  question  of  expenses,  in  order  that  the  parties  may 
be  heard  thereon  before  decree  shall  be  pronounced* *' 

And  in  a  subjoined  note,  his  Lordship,  in  reference 
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to  the  qaettion  of  interest,  stated,  the  follovring  as  the 
grounds  of  his  opinion : 

*'  The  question  of  intereit,  in  tbe  different  Tiews  taken,  has 
appeared  to  tbe  Ijord  Ordinary  to  be  tbe  only  doubtful  point. — 
].*  Tbe  most  important  question  is,  whether  any  Interest  is 
cbargeable  on  tbe  old  account,  which,  in  reality,  seems  to  be  tbe 
vftqle  account,  tbe  balance  creating  tbe  debt  at  Dr  Glas's  death 
being -wholly  traceable  to  that.  The  plea  is,  that  there  was  an 
express  contract  that  no  interest  should  be  charged,  which,  if 
correct,  would  not  be  at  all  obviated  by  the  prospective  bond  of 
1814.  '  And  tbere'certai>ily  was  an  engagement  of  a  certain  sort, 
which  was  acted  on  doring.  Df  Glas'a  life,  to  state  no  interest 
on  that  account.  But  tbe  question  is.  Whether,  attending  to  tbe 
Considerations  on  which  that  engagement  proceeded,  it  could 
operate,  or  be  intended  to  operate,  after  the  debtor's  death  ? 
For  the  reasdhs  stated  by  tbe  accountant,  the  Lord  Ordinary 
thinks  that  it  co^1d  not  be  so  meant,  and  could  not  take  sucb 
effect  in  law;  and  be  should  have  thought  this'  clear  but  for 
the  one  fact,  that  the  pursuers  themselves,  when  they  raised 
their  original  action  In  1827,  four  years  after  Dr  Glas's  death f 
charged  no  interesi  on  the  account.  It  is  difficult  to  relieve  the 
case  of  the  impression  created  by  this  fact,  that  tbey  acted  under 
the  idea  that  this  was  the  meaning,  and  understood  effect  of  their 
contract  with  Dr  Glas ;  i^nd  tbe  Lord  Ordinary  cannot  say  that 
all  4oabt  is  removed  from  bis  mind  on  this  point.  But»  on  the 
whole,  he  is  of  opinion  that,  if  looking  at  what  was  actum  et 
tractatum  by  the  writings  and  accounts  with  Dr  Glas  himself, 
tbe  stipulation  could  only  be  held  legally  to  extend  to  bis  life- 
time, tbe  pursuers,  though  in  the  hope  of  payment  they  might 
apply  it  at  first  beyond  its  strict  limits,  ought  not  to  be  pre« 
eluded  from  reverting  in  proper  time  to  their  Icffal  rights,  more 
especially  in  constituting  their  debt,  with  a  view  to  a  mere  rank- 
ing on  a  bankrupt  estate.  2.  Tbe  Lord  Ordinary  thinks  it  a 
doubtful  question,  whether  there  should  be  any  annual  acct/mu- 
lation  after  the  death  of  tbe  debtor.  But,  on  tbe  whole,  he 
thinks  that  this  nuist  be  admitted  as  long  as  the  debt  continued 
to  be  purely  an  India  debt.  9.  But  be  is  of  opinion  that  annual 
accumul^ion  ought  not  to  be  allowed  after  an  action  was  brought 
for  payment  of  it  in  this  Court,  and  against  tbe  holders  of 
Scotch  funds.  If  decree  of  constitution  had  been  immediately 
obtained,  there  could  have  been  no  subsequent  accumulation  on 
that  decree  simply,  however  long  the  debt  might  have  remained 
unpaid ;  and  though  the  case  has  gone  into  discussion,  the  Lord 
Ordinary  can  see  no  good  reason  why  there  should  be  annual 
accumulation  in  this  case,  more  th^n  in  any  other  action  on  an 
open  account.  But  what  confirms  and  determines  his  opinion. 
on  this  point  is,  that  the  case  of  Kibble  against  Graham,  and 
afterwards  Graham's  trustees,  in  which  the  mode  of  charging 
interest  upon  an  India  debt  was  very  particularly  laid  down  by 
Lord  Chancellor  Eldon,  no  accumulation  was  allowed  after  the 
date  of  the  action.  This  might  be  inferred  from  tbe  terms  of 
tbe  judgment  itself,  as  quoted  by  Mr  Shaw,  iii  th^  report  of  tbe 
case,  November  528,  1827.  But  the  Lord  Ordinary,  upon  in- 
quiry, is  assured  that  it  was  so  in  fact.  Tbe  mercantile  accounts 
were  accumulated*aonually  till  tbe  date  of  the  action.  But  the 
libel  contained  no  conclusion  for  accumulation  after  its  date,  and 
and  the  point  having  been  expressly  stated  in  the  appellant's 
case  to  tbe  Hoiise  of  Lords,  the  special  judgment  pronounced 
on  21st  July  1820,  clearly  did  not  sanction  such  accumulation  ; 
and  neither  was  it  admitted  by  tbe  subsequent  interlocutors  of 
Court.  4.  The  Lord  Ordinary  would  have  bad  douht  as  to  tbe 
conrinnance  of  tBe  charge  of  ten  per  cent,  after  tbe  action  was 
in  Court :  But  he  considers  that  point  to  have  been  settled  by 
the  decision  in  the  case  Kibble  v,  Graham's  trustees,  November 
23,  1827,  under  the  previous  judgment  of  the  House  of  Lords, 
above  referred  to.** 

The  defender  reclaimed.  The  Court  ordered  mi- 
nntes  on  the  two  points  touching  tbe  claim  for  inter- 
est, and  accumulation  of  interest, — at  advising  which 
to-daVi 

The  Lord  Jniiice-Clerk  said,  that  he  had  read  the  minntes  with 
all  tbe  attention  in  bis  power,  and  saw  no  reason  for  altering  the 


interlocutor,  either  as  to  the  interest  on  the  old  debt,  or  as  to  tbe 
accumulation  of  interest  claimed* 

Lord  Medwyn  entirely  concurred.  From  tbe  terms  of  Palmer 
and  Company's  letter,  be  inferred  that  it  was  merely  optional  on 
the  part  of  Dr  GI9S  to  have  complied  with  their  wishes,  and 
since  the  hope  of  these  parties,  that  Dr  Glaa*s  exertions  would 
prove  beneficial  tb  their  interest,  was  cut  off  by  that  gentleman's 
death,  he  thynght  the  pursuers  were  entitled  to  recur  to  the  or- 
dinary rights  of  creditors.  He  conceived  the  party  was  treated 
better  here  than  in  the  case  of  Kibble.  With  regard  to  the  claim 
for  interest,  the  defender  had  little  to  say  against  the  judgment 
of  tbe  Lord  Ordinary.  '  In  reference  to  tbe  point  of  acpumuls* 
tion,  he  observed- it  stated  in  the  pursuers*  minute,  that  a  banker 
is  entitled  to  charge  interest  in  that  way,  but  that  the  other 
party  complain  that  accounts  were  not  furnished.  He  was  not 
awafe,  however,  of  any  case  where  a  banker's  accumulation  of 
interest  was  objected  to  on  any  sucb  ground. 

Lord  GUnlee  did  not  perceive  any  reason  for  altering  the  in- 
terlocutor. 

The  Court  adhered. 

Pursuers*  Authority. — Kibble  v,  Graham. 

LordM  Ordinary,  Fullerton,  Mackenzie  and  Moncreiff.— i^e/. 
Cuningbaroe;  J.  &  C.  Nairne,  W.S.,  ^j^nii.— ^/i.  Dean  of 
Faculty  (Hope)  and  Penney;  Robert  Roy,  W.S.,  ^g^n/— Mr 
Ferguson,  Clerk,'^\J,IL} 


27ih  January  1835. 

First  Divisiok. — (G.  D.) 

No.  126. — David  Smith,  Pursuer,  v.  Mary  Mack  ay 
AND  OTUKRSy  Children  qf  John  Mackay,  Defen* 
dert. 

Evidence — Jury  Trial — Held,  7.  Thai  the  tederunt-bookt  in  a 
tequestration  may  be  given  in  evidence,  to  prove  ihtU  a  party  had 
b^n  sequestrated. — //.  That  a  holograph  letler,'not  stamped  or 
tested,  may  be  given  in  evidence  by  a  party  challenging  it  as 
Jrccudulently  granted. 

Bankrupt — Deed— Conjunct  and  Confident — Fraud — Statute* 
.1621,  c.  18 — A  letter  by  A.  to  his  brother  B.,  dated  eight  months 
before  bankruptcy,  staling,  that  as  B*  had  auisted  him  in  pro* 
curing  an  advantageous  bargain  of  certain  sulffects,  and  had  also 
procured  for  him-  part  of  the  price,  he  (A.)  acknowledged  ihatf 
although  the  dispotUion  was  taken  in  his  name,  he  held  tht  pro^ 
perty  to  the  extent  qf  one-half  in  trust  for  the  family  qf  B;  and 
would  convey  accordingly  when  required, — being'  followed  by  a 
dinposUion  in  terms  thereof,  after  A,  had  been  rendered  bank* 
rupt'^Held,  in  a  reduction  against  B.  and  his  children,  on  tha 
ground  of  fraud,  and  on  the  Act  1621,  c.  18,  that  it  was  tnciim* 
bent  on  the  defenders  to  prove  the  inductive  causes  of  the  letter  g 
and  that  even  if  these  were  proved,  they  did  not  eontliltUe  a  true, 
just,  and  necessary  cause  in  such  a  transaction  between  brothers, 
conjunct  and  confident  persons ; — farther,  that  a  party  who  was 
admitted  to  have  obtained  a  disposition  'to  the  subjects  from  the 
Voluntary  trustee  of  A.,  was  entitled  to  lead  parole  proof,  and  to 
insist  for  a  verdict  in  a  reduction  raised  by  him,  in  which  an 
issue  had  been  adjusted,  without  any  obfection  being  taken  to  hie 
title  to  pursue. 

Ewen  Mackay,  a  partner  of  the  firm  of  M'lntyre* 
Mackay  and  Company,  distillers  in  AirdHe,  granted 
a  disposition,  dated  22d  Angast  1830,  in  favoar  of  the 
defenders,  the  children  of  bis  brother  John  Mackay, 
narrating,  that  by  missives  entered  into  between  the 
said  John  Mackay  and  William  Buchanan,  dated  12th 
September  1827,  Buchanan  had  agreed  to  convey  to 
John  Mackay,  or  any  other  person  to  be  named  by 
him,  certain  subjects,  called  the  Hall  Craig  Brewery, 
at  the  price  of  £330 : 

»*  That  the  said  John  Mackay  accordingly  entered  into  pos- 
session of  the  premises  at  the  term  specified  in  the  said  written 
ofTer,  and  has  been  in  possession  of  the  saoae  by  himself  or  his 


158 


THE  SCOTTISH  JURIST. 


[Jan. 


tenants  «Ter  since ;  but  as  the  greater  part  of  the  houses  were  in 
a  sUte  of  dilapidation,  and  as  the  said  John  Mackay  was  at  the 
time  embarrassed  in  his  circumstances,  and  could  not  raise  money 
or  obtain  credit,  either  to  pay  the  stipulated  price  or  to  build 
upon  the  property,  and  in  short,  that  he  could  not  take  the  bene- 
fit of  the  bargain,  which  was  considered  an  advantageous  one, 
without  assisUnce ;  thai  the  said  John  Mackay  applied,  inter 
alioi,  to  me,  the  said  Ewen  Mackay,  and  that  I  i^reed  to  ad- 
▼ance  the  money,  and  interpone  my  credit  for  the  purpose  of 
getting  the  bargain  completed,  and  a  new  house  built  upon  the 
property,  which  was  intended  as  an  inn  for  the  accommodation 
of  the  said  John  Mackay  himself,  upon  the  condition  that  I 
should  receiye  an  absolute  disposition  to  the  property,  and  that 
I  should  grant  a  letter  acknowledging  that  although  the  disposi- 
tion  had  been  taken  in  my  name  for  the  whole  property,  that  I 
beld  the  one-half  of  it  in  trust  for  behoof  of  the  children  of  the 
said  John  Mackay,  and  obliging  himself  to  execute  aconTeyance 
in  their  favour  at  any  time  when  called  upon  ;  that  in  terms  of 
this  arrangement  the  said  William  Buchanan,  upon  the  10th 
October  1829.  executed  in  my  favour  an  absolute  disposition  to 
the  whole  of  the  said  property,  and  that,  of  the  same  date,  I,  the 
said  Ewen  Mackay,  in  implement  of  my  part  of  the  said  fMrgain, 
granted  a  holograph  letter  in  the  following  terms: — *  Airdbie, 
JOth  Odober  1829.--Mr  John  Mackay,  as  you  hare  been  the 

Principal  means  of  procuring  me  an  advantageous  bargain  of  the 
lall  Craig  Brewery,  and  have  also  procured  for  me  a  part  of 
the  price,  although  the  disposition  is  in  my  name,  bears  the  price 
to  have  been  wholly  paid  by  me,  yet  I  hereby  acknowledge  that 
to  the  extent  of  the  one-half  of  the  property,  1  hold  the  premises 
only  in  trust  for  behoof  of  your  family,  and  will  not  only  account 
to  them  accordingly,  but  I  hereby  bind  myself,  at  any  time  when 
called  on,  to  execute  a  reconveyance  in  their  favour  to  that  ex- 
tent.' (Signed)  <  Ewbn  Mackay.*  Addressed  to  *  John 
Mackay,  Airdrie.'  And  now  seeing  that  the  said  John  Mackay 
has  called  on  me  for  implement  of  that  obligation,  therefore  i, 
the  said  Ewen  Mackay,  with  consent  of  the  said  John  Mackay, 
and  I,  the  said  John  Mackay,  for  all  right  or  interest  I  have  in 
the  subjects,  have  sold  and  disponed,  as  I  hereby  sell,  alienate, 
and  dispone  from  me,  my  heirs  and  successors,  to  and  in  favour 
of  the  children  of  the  said  John  Mackay,  one -half,  pro  indiviWf 
of  all  and  whole  the  foresaid  subjects,**  &c. 

It  appeared  that  of  the  same  date  with  the  back- 
letter  quoted  in  the  above  recited  disposition,  granted 
by  Ewen  to  John  Mackay,  £wen  had  granted  a  letter 
to  his  other  brother  Duncan,  in  the  following  terms : 

"  \Qih  October  1829. — At  your  request,  and  in  terms  of  our 
understanding,  a  conveyance  has  been  made  out  in  my  favour  by 
James  Rae,  of  all  and  whole  the  HmII  Craig  Brewery  and 
others,  situated  here ;  but  as  no  part  of  the  price  has  been  paid 
by  me — on  the  contrary,  as  the  same  baa  been  wholly  advanced, 
and  been  paid  by  you — and  as  it  is  but  proper  that  the  true  nature 
of  the  transaction  should  be  explained,  therefore  I  hereby  ac- 
knowledge that  the  said  conveyance,  although  granted  absolutely, 
yet  the  same  is  only  held  by  me  in  trust,  and  I  hind  myself,  not 
only  to  account  to  you  for  all  rents  and  others  which  I  msy  draw 
from  the  premises,  but  to  divest  myself  of  all  right  to  the  sub- 
jects in  your  favour,  and  that  whenever  required,  you  paying  the 
expense  of  all  writs  neressary ;  and  I  further  pledge  myself  not 
to  expede  any  infeftment  in  my  favour,  but  allow  (he  deeds  to 
lie  in  the  handa  of  any  person  you  choose,  for  your  behoof.— I 
am,*'  &c.  (Signed        '*  Kwen  Mackay." 

And  that  on  12th  May  1830,  Ewen  had  granted  to 
Duncan  Mackay  a  disposition  of  the  same  subjects, 
narrating, 

*<  that  the  Hall  Craig  Brewery,  &c.  having  sometime  ago  been 
offered  for  sale,  Duncan  Mackay,  residing  at  Westcraigs,  agreed 
to  become  purchaser ;  and  as  it  was  his  wish  that  these  subjects 
should  for  a  time  be  held  in  trust,  and  managed  by  me  fur  his 
behoof,  it  was  arranged  that  the  title  thereto  should  be  taken 
directly  in  my  name,  qualified  to  him,  by  an  obligation  on  my 
part  to  denude  in  his  favour,  on  my  being  required  so  to  do,  and 
to  account  to  him  for  the  rents  and  profits  arising  therefrom,  he 
having  advanced  the  price  of  said  subjects,  and  I  being  merely 


interposed  for  the  purpose  of  following  up  certain  arnungemeiits 
on  the  part  of  the  said  Duncan  Mackay,  whereby  I  was  to  act  as 
his  trustee :  It  was  also  conditioned,  that  on  the  disposition  to 
be  obtained  in  my  name  no  infeftment  should  be  taken,  but  that 
the  same,  with  the  unexecuted  procuratory  of  resignation  and 
precept  of  sasine,  should  be  assigned  to  the  said  Duncan  Mackay, 
when  he  should  think  proper  to  demand  from  me  a  conveyance 
to  the  said  subjects  io  his  favour,  in  order  to  their  being  fully 
vested  in  him,  and  his  heirs  and  successors  ;  and  considering  that 
the  said  Duncan  Mackay  having  accordingly  made  payment  of 
the  whole  price  of  the  said  subjects,  being  jCd90,  the  disposition 
thereto  was  obtained  in  my  name,  in  terms  of  the  said  arrange- 
roenf,  which  disposition  was  granted  by  James  Rae,**  &c. ; 
'*  And  now  seeing  that  I  am  called  upon  by  the  said  Duncan 
Mackay  to  implement  my  obligation  under  the  foresaid  agree- 
ment, by  divesting  myself  of  the  said  subjects  in  bis  favour,  as 
sole  purchaser,  and  as  having  advanced  the  said  sum  of  £2SO 
Sterling,  the  price  thereof,  and  I  having  already  accoanted  to  him 
for  the  bygone  rents  and  profits  arising  from  the  said  subjects ; 
Therefore  I,  the  said  Ewen  Mackay,  do  hereby  assign,  dispone, 
convey,  and  make  over  from  me,  my  heira  and  successors,  to  and 
in  favour  of  the  said  Duncan  Mackay,  and  his  heirs  and  succes- 
sors, heritably  and  irredeemably,  all  and  whole  the  aaid  sub- 
jects." 

The  firm  of  M*Intyre,  Mackay  and  Company,  har- 
ing  become  insolvent,  granted  a  trust-disposition  for 
behoof  of  their  creditors  on  19th  and  24th  May  1830, 
and  the  trustee  sold  the  foresaid  subjects  to  the  pur- 
suer. Duncan  Mackay  instructed  his  agent  to  aban- 
don all  claim  to  the  subjects,  and  the  present  action 
was  brought  to  set  aside  the  conveyance  of  the  one- 
half  thereof  by  Ewen  Mackay  to  John  Mackay's  chil- 
dren, as  being  fraudulent,  coilasive  and  to  the  preju- 
dice of  Ewen  s  creditors.     The  issues  were  :— 

'<  It  being  admitted  that  the  defender,  Ewen  Mackay,  was  a 
partner  of  the  Company  of  distillers  carrjnng  on  business  at 
Airdrie,  under  the  firm  of  M*Intyre,  Mackay  and  Company, 
during  the  period  when  it  carried  on  business  as  aforesaid :  It 
being  also  admitted  that  Alexander  Galloway,  agent  at  Airdrie 
for  the  National  Bank  of  Scotand,  was  trustee  for  the  creditors 
of  the  said  company,  and  the  individual  partners  thereof,  under 
the  disposition,  No.  9  of  process,  and  that  the  trustee  on  theStb 
day  of  March  1831  conveyed  the  distillery  and  other  property 
of  the  aaid  company  co  the  pursuer  by  disposition.  No.  25  of  pro- 
cess:— 

*•  1.  Whether,  on  or  about  the  10th  October  1829,  or  at  least 
at  the  time  when  the  letter,  No.  4  of  process,  was  granted,  the 
said  Ewen  Mackay  was  insolvent,  and,  without  true,  just  and 
necessary  cause,  granted  the  said  letter  to  a  conjunct  and  con- 
fident person  or  persons,  contrary  to  the  Statute,  1621,  c.  18? 

*<  2.  Whether  the  said  Ewen  Mackay  wus  notour  bankrupt  on 
the  said  lOib  day  of  October  1829,  or  at  least  within  sixty  days 
after  the  time  when  the  said  letter  was  granted  ;  and  whether, 
contrary  to  the  Statute,  1696,  c.  5.  the  said  Ewen  Mackvy 
granted  the  said  letter  in  satisfaction  or  security  of  a  prior  debt 
due  by  the  said  Ewen  Mackay  to  the  defenders,  or  any  of  them, 
in  preference  to  the  other  creditors  of  the  said  Ewen  Mackay? 

"  3.  Whether,  on  or  about  the  aaid  10th  day  of  October  18*^, 
or  at  least  on  the  day  when  the  said  letter  was  granted,  the  said 
Ewen  Mackay  fraudulently  granted  the  same,  to  the  injury  and 
damage  of  the  pursuer,  as  disponee  of  the  said  Alexander  Gal- 
loway ? 

**  4.  Whether,  on  or  about  the  13th  day  of  May  1830,  letters 
of  inhibition  were  executed  against  the  said  Ewen  Mackay  at 
the  instance  of  one  or  more  of  his  creditors,  and  published  on  or 
about  the  15th  day  of  said  month  and  year;  and  whether,  in 
violation  of  the  prohibition  contained  in  the  said  inhibition,  the 
said  Ewen  Mackay  granted  the  said  letter,  bearing  to  be  dated 
10th  October  1829,  to  the  injury  and  damage  of  the  said  credi- 
tors, or  any  of  them  ? 

«<  5.  Whether,  on  or  about  the  23d  day  of  August  1830,  when 
the  said  Ewen  Mackay  granted  the  disposition  and  assignation. 
No.  3  of  process,  the  said  Ewen  Mackay  was  insolvent,  and 
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witboot  true,  ju^  or  necessary  cause,  granted  the  same  to  a  con- 
junct or  confidential  person  or  persons,  contrary  to  the  Statute 
1621,  cap.  18? 

"  6.  Whether,  on  or  about  the  said  2dd  day  of  August  IBSO, 
the  said  Ewen  Mackay  was  notour  bankrupt;  and  whether, 
contrary  to  the  Statute,  1696,  c.  5,  be  granted  the  said  disposi- 
tion and  assignation  in  satisfaction  or  security  of  a  prior  debt 
due  by  bim  to  the  defenders,  or  any  of  them,  in  preference  to 
the  other  creditors  of  the  said  Ewen  Mackay  ? 

**  7.  Whether,  on  or  about  the  2dd  day  of  August  aforesaid, 
tbe  said  Ewen  Mackay  fraudulently  granted  the  said  disposition 
and  assignation,  to  the  injury  and  damage  of  the  pursuer,  as  as- 
signee of  the  said  Alexander  Galloway  ? 

**  8.  Whether,  on  or  about  the  13th  day  of  May  1830,  letters 
of  inhibition  were  executed  against  the  said  Ewen  Mackay,  at 
the  instance  of  one  or  more  of  his  creditors,  and  published  on  or 
about  the  fifteenth  of  the  said  month  and  year;  and  whether, 
in  violation  of  t|;e  prohibition  contained  in  the  said  inhibition, 
the  said  Ewen  Mackay  granted  the  said  disposition  and  assig- 
nation, to  the  injury  and  damage  of  the  creditors  aforesaid,  or 
any  of  them  ?** 

These  issues  having  come  to  be  tried  before  Lord 
Cringletie,  at  Glasgovr,  on  2d  October  1833,  the  pur- 
saer  gave  in  evidence  the  various  dispositions  above 
mentioned,  also  inhibition,  Patrick  Borthwick  against 
Ewen  Mackay,  as  a  partner  of  M'Intyre,  Mackay  and 
Company,  executed  13th  and  15th  May,  and  recorded 
23d  June  1830,  and  caption  at  Mr  Borthtvick's  in- 
stance, against  Ewen  Mackay,  for  the  debt  contained 
in  the  inhibition,  dated  and  signeted  15th  May  1830, 
with  execution  of  search  of  the  same  date;  to  the 
admissibility  of  which  documents  no  objection  was 
made.  But  the  pursuer  having  tendered  in  evidence 
the  sederunt-book  of  the  sequestration  of  the  estate 
of  John  Mackay,  containing  copy 

'*  of  the  act  sequestrating  the  estate  and  effects  of  John  Mac- 
kay, dated  17th  April  1827,  and  containing  copy  of  the  roup- 
roU,  page  64  of  said  book,  and  dated  24th  May  1827." 

The  defender  objected,  that  the  best  and  only  com- 
petent evidence  of  the  sequestration  of  John  Mackay 
was  the  act  of  sequestration,  or  the  deliverance  of  the 
Court  on  the  petition  for  sequestration  :  to  which  the 
pursuer  answered,  that  the  objection  might  be  good, 
if  any  thing  turned  on  the  particular  date  of  the  se- 
qoenration,  but  that  he  only  offered  the  sederunt- 
book  in  evidence  of  the  fact  that  John  Mackay  had 
been  sequestrated,  and  that  to  this  extent  the  sede- 
runt-book was  admissible  evidence,  as  was  evident 
from  the  consideration,  that  there  were  various  things 
in  the  sederunt-book  which  appeared  nowhere  else ; 
and  if  tbe  defenders'  views  were  adopted,  these  could 
not  be  proved  at  all.  Lord  Cringletie  overruled  the 
objection,  to  which  deliverance  the  defenders  excepted. 
An  objection  to  the  admissibility  of  the  letter  by 
Ewen  to  Duncan  Mackay,  of  10th  October  1829,  as 
not  being  probative,  although  holograph  of  Ewen 
Mackay,  was  also  overruled,  and  an  exception  taken. 
The  pursuer's  case  being  closed, 

"  tbe  counsel  for  tbe  defenders  did  then  contend  that  the  said 
pursuers  had  made  out  no  case  to  go  to  a  jury,  and  that  no  pu- 
role  testimony  of  the  facts  averred  could  be  admitted ;  because, 
Is/,  The  pursuer  has  no  special  assignation  from  Alexander 
Gallovray  (the  trustee),  or  from  any  creditor  of  Enren  Mackay, 
to  pursue  a  reduction  under  the  Acts  1621  and  1696 ;  2r/,  Be- 
cause be  has  not  established  any  debt  in  tbe  persons  of  the  in- 
dividuals named  on  the  9th  page  of  the  summons,  nor  that  these 
persons  were  or  are  his  authors  and  constituents ;  3d,  Because 


there  is  no  legal  evidence  of  the  subsistence  of  a  debt  due  by 
Ewen  Mackay  in  the  person  of  Patrick  Borthwick,  nor  of  any 
individual ;  and  the  pursuer  has  not  established  that  Patrick 
Borthwick  is  one  of  his  constituents,  or  that  he,  the  pursuer, 
has  right  to  any  debt  or  diligence  against  Ewen  Mackay ;  and 
did  insist  that  tbe  pursuer  bad 'failed  to  make  out,  by  competent 
evidence,  a  sufficient  case  to  entitle  bim  to  adduce  witnesses  ia 
the  cause  guoad  ultra  :  Whereupon  tbe  said  Lord  Cringletie 
did  then  and  there  observe,  that  the  issues  were  preceded  by  an 
admission  that  the  said  Alexander  Galloway  was  trustee  for  the 
creditors  oFM'Intyre,  Mackay  and  Company,  and  the  individual 
partners  thereof,  under  the  disposition,  No,  9  of  process,  and  bad 
conveyed  the  distillery  and  other  property  of  the  said  company 
to  the  pursuer,  by  the  disposition.  No.  25  of  process  ;  and  did 
give  it  as  bis  opinion,  that  the  pursuer  had  thereby  right  to  vin- 
dicate the  said  property ;  that  the  title  of  the  pursuer  to  have  the 
said  issues  tried  had  been  already  sustained ;  and  that  the  objec- 
tions now  made  were  of  the  nature  of  objections  to  tbe  pursuer's 
title ;  and  the  said  Lord  Cringletie  did  then  repel  the  said  ob- 
jections :  Whereupon  tbe  said  counsel  for  the  defenders  did  ex* 
cept  to  the  said  opinion  of  the  said  Lord  Cringletie,  and  tender- 
ed tbe  same  accordingly.'* 

Thereafter,  a  number  of  witnesses  were  examined  on 
both  sides,  and  the  defenders  gave  in  evidence  various 
documents ;  and 

**  the'counsel  for  the  said  pursuer  did  then  and  there  insist  before 
tbe  said  Lord  Cringletie,  that  the  said  evidence  adduced  on  the 
part  of  the  said  pursuer  did  entitle  him  to  a  verdict  on  the  said 
issues  ;  but  tbe  counsel  for  tbe  defenders  did  then  and  there  in- 
sist that  the  pursuer  was  not  entitled  to  a  verdict  on  the  evidence 
aforesaid,  but  that  the  said  defenders,  on  the  evidence  adduced 
by  them,  were  entitled  to  a  verdict :    Whereupon  the  said  Lord 
Cringletie  did  then  and  there  declare  and  deliver  his  opinion  to 
the  9aid  jury,  that  there  was  no  evidence  of  tbe  inductive  causes, 
mentioned  in  tbe  letter  of  lOtb  October  18*29,  by  Ewen  Mackay 
to  John  Mackay,  and  stated  as  bis  direction  on  the  law,  that  it 
was  incumbent  on  tbe  defenders  to  have  proved  tbe  same;  that 
even  if  the  circumstances  there  mentioned  had  been  proved,  they 
would  not,  in  his  opinion,  constitute  a  true,  just,  and  necessary 
cause  in  such  a  transaction  between  brothers,  conjunct  and  con* 
fident  persons  ;  that,  besides,  the  jury  would  take  into  their  con- 
sideration that  there  were  two  letters  by  Ewen  Mackay,  both 
dated  the  10th  October  1829^  the  one  acknowledging  that  Dun- 
can  Mackay  bad  paid  tbe  whole  price  of  the  subjects,  that  they 
belonged  to  Duncan,  and  promising  to  denude  in  his  favour 
when  called  on  so  to  do ;  the  other  letter  detailing  that  John 
Macksy  bad  made  a  good  bargain  for  bim,  Cwen,  and  in  consi- 
deration thereof,  promising  to  convey  a  half  of  tbe  subjects  to 
bis  family,  which  Ewen  had  accordingly  done  ;  that  it  was  sworn 
by  John  Simpson  that  he  was  employed  to  defend  the  convey- 
ance to  Duncan,  and  that  John  insisted  on  bis  doing  so,  but  that 
Mr  Simpson  had  been  obliged  to  abandon  the  claim.     The  jury 
would  then  judge  whether  the  conveyance  under  challenge  to 
John's  family  is  not  equally  fraudulent  as  the  other  in  favour  of 
Duncan ;  and  if  they  be  of  that  opinion,  they  might  find  for  tbe 
pursuers  on  tbe  3d,  5th,  and  7th  issues.     And  the  jury  aforesaid 
did  then  and  there  deliver  their  verdict  for  the  pursuer  upon  tbe 
said  3d,  dib,  and  7th  issues,  and  for  tbe  defenders  upon  the  1st, 
2d,  4th,  6th  and  8tb  issues :   Whereupon  the  counsel  for  tbe  said 
defenders  did  except  to  the  aforesaid  opinion  of  the  said  Lord 
Cringletie,  and  did  contend,  that  instead  of  the  direction  on  tbe 
law  given  by  his  Lordship  as  aforesaid,  he  should  have  directed 
the  jury  to  find  for  the  defenders,  by  directing  them,   Isi,  That 
as  the  pursuer  bad  not  proved  prior  insolvency,  nor  shown  him- 
self to  have  been  a  creditor,  or  in  the  right  of  any  creditor,  prior 
to  the  date  of  the  said  letter  of  lOtb  October  18*29,  by  Ewen 
Mackay  to  John  Mackay,  tbe  letter  and  subsequent  disposition 
were  valid,  although  only  a  donation  ;  2r/,  That  unless  it  were 
proved  that  tbe  said  letter  and  disposition  were  granted  in  pre- 
judice of  prior  creditors,  into  whose  place  he  bad  come,  tbe  pur- 
suer, even  if  a  posterior  creditor,  or  in  right  of  a  posterior  cre- 
ditor, was  not  entitled  to  a  verdict ;  and  3^/,  That  tbe  inductive 
causes  mentioned  in  tbe  said  letter  proved  to  be  of  a  true  date, 
were^  together  or  separately,  true,  just  and  necessary.     And  the 
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coansel  for  tbe  defenders  did  then  and  there  propose  the  fore- 
said exceptjons  to  the  direction  of  the  said  Lord  Cringletie,  and 
requested  him  to  sign  this  bill  of  exceptions/'  &c. 

Tbe  Coart  iff  ere  At  first  doubtful  as  to  the  admissi- 
bility of  the.sederuDt^booka^  eyidence  of  John  Mae- 
kay*s  eequestratioD  ;  but  on  Rearing  the  argument  for 
the  pnrsubr,  they  were  satisfied  on  this  point,  as  well 
as  on  tbe  others,  and  unanimously  disallowed  the  bill 
of  exceptions. 

Jury  Caute. — ^Xiord-  Cringletie.— ./tfc/»  Rutherford  and  Ras- 
•tell;  Wothenipoon.  &  Mack,  W.S.,  Agents, — AU,  Skene  and 
.Patterson  ;  John  CuUen,  W.S.,  Agent,^iG,D.'\ 


27ih  January  1835. 

FiBST  Division.— (G.  D.) 

No.  127. — Andrew  Jameson  and  Others  (Mrs 
TuRTON  or  Falconer's  Trustees),  Pursuers,  v, 
Mrs  M.  C.  Jackbs  or  Strachan  and  Others, 
Claimants, 

Husband  and  Wife — Marrii^- Contract — Clause— 7l  ft^in^  pro- 
vided btf  an  antenuptial  contract  of  marriagef  thai  the  whole 
fortune  fwith  a  certain  exception),  which  might  belong  to  the 
partiei  at  the  dissolution  of  the  marriage,  whether  conquest  or 
otherwise,  should  belong  one-half  thereof  to  the  survivor,  and  the 
other  half  to  the  survivor  in  liferent  allenarly,  and  the  children 
in  fie ;  and  the  parties  having  disponed  to  each  other  in  these 
terms  accordingly — Held  that  the  Mate  of  the  parties,  with  the 
1  foresaid  exception  (about  which  there  was  7W  dispute),  remained 
£    affectable  during  the  marriage,  by  their  onerous  debts  and  deeds. 

^     The  late  Mrs  L.  Turton  or  Falconer,  by  her  trust- 
-deed and  settlement,  dated  5th  August  1807,  convey- 
^ed  her  whole  property  to  the  pursuers  in  trust,  inter 
salia,  that  they  should  make  over  the  residue,  share 
'and  share  alike,  to  the  children  of  Mrs  Beilby  and  of 
'Mrs  Jackes  (of  whom  the  claimant,  MrsM.  C.  Jackes 
'or  Strachan  was  one),  on  their  attaining  the  age  of 
thirty ;  but  declaring,  that  their  shares  should  rest  at 
the  age  of  twenty-fire,  after  which,  it  should  be  com- 
petent for  the  trustees  to  make  such  advances  to  them 
as  they  thought  proper.     The  claimant,  Mrs  M.  C. 
Jackes  or  Strachan  was  married  to  Mr  Ralph  Strachan 
in  September  1821.     By  antenuptial  contract  of  mar- 
riage, entered  into   between   these    parties,  it  was 
provided  that  one-half  of  the  fortune  belonging  to 
Mrs  Strachan,  under  Mrs  Falconer's  deed  of  settle- 
ment, should  be  secured  in  the  hands  of  the  trustees 
under  that  settlement  to  her  and  the  children  of  the 
liiarriage,  whom  failing,  to  her  own  nearest  heirs  and 
assignees  whomsoever.     This  half  of  Mrs  8trachan*8 
fortune  was  not  the  subject  of  present   discussion. 
As  to  the  other  half,  the  contract  provided  that  it 
should 

"  be  divided  into  two  just  and  equal  shares,  and  the  one  just 
and  equal  half  thereof  shall  pertain  and  belong  to  the  surviving 
party,  and  his  or  her  heirs,  with  liberty  to  dispose  thereof  as  be 
or  she  may  think  proper ;  and  the  other  juat  and  equal  half 
thereof  shall  pertain  and  belong  to  the  survivor  in  liferent,  but 
for  his  or  her  liferent  use  only,  under  the  burden  and  provision 
after  mentioned ;  and  to  the  child  or  children  of  the  marriage, 
equally  among  them  in  fee ;  whom  failing  to  the  heirs  and  assig- 
nees whomsoever  of  the  predeceasing  husband  or  wife :  But  de- 
claring, that  the  surviving  party  shall  be  bound  to  maintain, 
clothe  and  educate  the  said  child  or  children  In  a  proper  and 
suitable  manner  becoming  their  station,  until  they  shall  respec- 
tively arrive  at  the  age  of  majority  :  And  for  these  purposes,  the 
aaid  Ralph  Strachan  and  May  Christina  Jackes  do  hereby  mu- 


tually and  reciprocally,  under  tbe  provision,  after  ncntioncdy 
give,  grant,  assign  and  dispone,  each  of  them  to  the  other,  in 
case  of  his  or  her  surviving,  and  to  his  or  her  heirs  and  asaignees 
whomsoever,  the  just  and  equal  half  of  al^and  sundry  lands,  he- 
ritajges,  houses  tenements  and  other  heritable  sulqects,  and  of 
all  goods,  gear,'  debts  and  suma  of  money,  or  other  heritable 
estate  whatever,  pertaining  and  belonging,  or  that  shall  pertain 
and  belong,  or  to  be  due  and  addebted,  to  them  or  either  of 
them,  and  at  their  disposal  at  the  diaaolution  of  the  marriage  by 
the  death  of  any  one  of  them,  with  full  power  and  liberty  to  the 
surrivor  to  use  and  dispose  thereof  at  pleasure ;  and  for  that  ef- 
fect, they  hereby  dispone,  assign,  and  make  over  to  each  other 
all  the  writs  and  evidents  of  the  aaid  heritable  subjects,  and  all 
bonds,  bills,  and  other  documents  and  instructions  of  the  aaid 
moveable  subjects ;  and  in  like  milnner  the  said  pardea  do  here- 
by mutually  and  reciprocally  give,  grant,  assign,  and  disponey 
each  of  them  to  the  other,  in  case  of  him  or  her  surviving,  in 
liferent,  for  his  or  her  liferent  use  only,  under  the  burden  and 
provision  after  mentioned,  and  to  the  child  or  children  of  the 
marriage,  equally  among  them  in  fee ;  whom  failing,  to  the  heirs 
and  assignees  whomsoever  of  the  predeceasing  husband  or  wife, 
the  other  just  and  equal  half  of  the  said  whole  lands  and  other 
heritages,  and  half  of  the  whole  goods  and  gear,  and  other  naove- 
ables,  which  shall  pertain  and  belong,  or  be  due  and  addebted  to 
them,  and  at  their  disposal,  at  the  dissolution  of  tbe  marriage, 
in  manner  before  written.** 

Mrs  Strachan  attained  the  age  of  twenty-five  on  18th 
February  1826,  and  the  age  of  thirty  on  18th  February 
1831.  The  trustees  invested  the  one-half  of  Mrtf 
Strachan's  said  fortune  in  trust  to  themselves,  for  be- 
hoof of  her  and  tbe  children  of  the  marriage,  &e^  in 
terms  of  the  contract.  The  otheir  half  formed  the  fund 
in  medio^  amounting  to  £5620,  Is.,  in  the  present  pro- 
cess of  multiplepoinding,  which  was  brought  by  the 
trustees,  and  in  which  they  claimed  deduction  of 
£4759,  15.  10|.,  advanced  by  themJtoMr  and  Mrs 
Strachan  at  various  times  from  1822  to  18S4.  Another 
claimant,  Mr  Beilby,  claimed  to  be  preferred  to  the 
extent  of  £2000,  with  interest  from  Martinmas  I8i8, 
contained  in  a  personal  bond  and  assignation  by  Mr 
and  Mrs  Strachan  to  him,  by  which  they  assigned  to 
him  in  security,  Mrs  Strachan's  share  of  Mrs  Falconers 
succession,  which  assignation  was  intimated  to  the 
trustees  on  20th  November  1826,  and  in  virtue  of 
which  bond  and  assignation  Mr  Beilby  maintained  he 
was  entitled  to  be  ranked  preferably  to  the  trustees!, 
whose  advances  were  made  subsequent  thereto,  ex- 
cept to  the  extent  of  £600  advanced  by  them  in  1822. 
Mrs  Strachan  and  her  children,  on  the  contrary,  main- 
tained. That  the  trustees  were  not  entitled  to  retain 
the  advances  made  by  them,  nor  was  Mr  Beilby  en- 
titled to  be  ranked  on  the  fund  in  medio  for  his  debt, 
in  respect  that,  laying  out  of  view  the  half  of  Mrs 
Strachan's  fortune,  vested  in  the  trustees,  for  1»ehoof 
of  her  in  liferent,  and  her  children  in  fee,  one-half  of 
the  remaining  moiety,  or,  in  other  words,  one-fourth 
of  the  fortune  of  Mrs  Strachan  was  to  be  vested  for 
the  behoof  of  the  children  of  the  marriage  in  fee,  and 
must  accordingly  be  set  apart  for  them,  so  as  not  to 
be  affectable  by  the  debts  or  deeds  of  their  parents, 
whose  right  to  that  portion  was  restricted  by  the 
terms  of  tbe  marriage-contract  to  a  mere  liferent, — 
and  the  other  half  belonged  to  the  survivor  at  the  dis- 
solution of  the  marriage,  and  was  not  affectable  by  Mr 
or  Mrs  Strachan's  debts  or  deeds. 

The  Lord  Ordinary  (FuUerton),  on  Sd  July  1834, 

'*  Finds,  that  this  is  a  multiplepoinding  and  exoneration  brought 
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by  the  trustees  oftbe  late  Mrs  Falconer,  widow  of  Jobn  Falconer, 
£sq.  of  Dum  :  Finds  that  Mrs  Elizabeth  Sarah  Jackes,  daughter 
of  Mr  George  Jackes,  is  a  claimant  and  defender  in  this  action, 
being  one  of  the  parties  taking  benefit  under  Mrs  Falconer's 
trust Mieed :  Finds  that,  by  the  marriage-contract  entefed  into 
between  the  said  Mrs  May  Christina  Jackes  and  her  husband, 
ID  September  1831,  to  which  tbe  foresaid  trustees  were  parties, 
it  was  Conditioned,  that,  with  the  exception  of  tbe  one-half  of 
Miss  Jackes*  fortune  falling  to  her  under  the  foresaid  trust-deed, 
*  the  whole  fortune  which  might  belong  to  the  said  May  Chris- 
tina Jackes  and  Ralph  Strachan,  or  either  of  them,  and  be  at 
their  disposal  at  tbe  dissolution  of  the  said  marriage,  by  the  death 
of  either  of  them,  whether  conquest  or  otherwise,  should  be 
divided  into  twojujst  and  equal  shares,  and  the  onejust  and  equal 
half  thereof  should  pertain  and  belong  to  the  surriving  party,  and 
his  or  her  heirs,  with  liberty  to  dispose  tbereof  as  he  or  she 
might  think  proper ;  and  the  other  just  and  equal  half  thereof 
should  belong  to  the  survivor  in  liferent,  but  for  his  or  her  life- 
rent use  only,  under  the  burden  and  provision  after  mentioned, 
and  to  the  child  or  children  of  the  marriage,  equally  among  Ibem 
in  fee:*  Finds  that,  in  implement  of  these  conditions,  the  parties  ' 
reciprocally  disponed  one-half  of  all  the  property,  heritable  and 
moveable,  which  should  pertain  and  belong  to  them,  or  either  of 
them,  at  the  dissolution  of  the  marriage,  *  each  of  them  to  the 
other,  in  case  of  his  or  her  survivancy,  and  to  his  or  her  heirs 
or  assignees  whomsoever  ;*  and  the  other  half  of  the  whole  pro- 
perty so  belonging  to  them  at  the  dissolution  of  the  marriage, 
tbey  disponed  each  ef  them  to  the  other,  in  case  of  his  or  her 
survivancj  in  liferent,  for  his  or  her  liferent  use  only,  and  to  the 
child  or  children  of  the  marriage,  equally  among  them  in  fee : 
Finds  that,  with  the  exception  above  mentioned  of  one-half 
of  Miss  Jackes*  fortune,  no  part  of  the  estate  and  effects  belong- 
ing to  the  contracting  parties  was  by  the  foresaid  provisions  of 
tbe  marriage-contract  placed  beyond  tbe  reach  of  their  adminis- 
tration, or  protected  from  the  operation  of  their  onerous  debts  and 
deeds  during  the  existence  of  the  marriage,  and  to  that  extent 
sustains  the  pleas  of  the  pursuers,  and  decerns  :  But  in  respect 
the  parties  diner  as  to  the  meaning  of  the  above-mentioned  ex- 
ception of  tbe  one-half  of  the  fortune  belonging  to  Miss  Jackes, 
appoints  the  case  to  be  enrolled,  that  parties  may  be  heard  upon 
the  disposal  of  that  and  the  other  points  in  the  cause. 

**  Note. — It  was  provided  by  the  marriage-contract,  that  one- 
half  of  tbe  fortune  falling  to  Mrs  May  (Christina  Stracban  by 
Mrs  Falconer's  trust-deed  should  be  secured  to  her  in  liferent, 
and  to  the  children  of  the  marriage  in  fee,  by  being  paid  over, 
so  soon  as  it  became  due,  to  certain  trustees  for  that  purpose. 
That  naatter  is  not  at  present  the  subject  of  discussion.  The 
whole  reroaininff  fortune  of  the  spouses,  at  the  dissolution  of 
the  marriage,  whether  befonging  to  them  at  the  date,  or  acquired 
by  them  during  the  standing  of  the  marriage,  was  divided  into 
halves ;  the  one- half  being  disponed  to  the  survivor,  and  his  or 
her  beirt  Or  assignees,  and  the  other  to  the  survivor  in  liferent, 
for  his  or^  her  liferent  use  allenarly,  and  tbe  children  of  the 
msrriage  in  fee.  On  the  first  half  there  can  be  no  doubt,  and 
even  in  regard  to  tbe  second,  there  being  a  mere  conveyance  to 
tbe  children  naseituris  of  the  fee  of  the  property  and  eflects  be- 
longing to  the  married  parties  at  the  dissolution  of  the  marriage, 
it  could  not,  in  the  opinion  of  the  Lord  Ordinary,  aifect  or  re- 
itrain  the  administration  of  the  spouses  during  the  existence  of 
the  marriage.  He  therefore  thfaiks  that  the  trustees  are  entitled 
to  take  credit  for  all  the  sums  paid  by  them  to  Mr  Stracban, 
whose  Jus  mariti  was  not  excluded,  in  so  far  as  those  payments 
are  consistent  with  tbe  limits  arising  from  the  exception  above 
mentioned.^  The  question  as  to  the  true  meaning  and  extent  of 
the  exception  does  not  seem  to  be  properly  raised  under  this 
record  ;  and,  on  the  application  of  the  parties,  the  Lord  Ordinary 
reserves  it  for  further  discussion." 

Thereafter,  on  lOth  July  1834, 

"  The  Lord  Ordinaiy  having  heard  counsel  for  the  parties, 
prefers  tbe  claimant,  W.  T.  Beilby  and  mandatory,  in  virtue  of 
their  claim  upon  the  fund  in  metiio  :  Finds  that  the  liquidated 
penalty  in  bis  security  must  be  limited  to  the  expenses  incurred, 
amounting,  per  account  produced,  to  ;£49, 0.  S. :  Finds  him  also 
entitled  to  the  expense  of  extract,  and  decerns  in  the  preference, 
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and  against  the  reisers  of  the  roultiplepoinding,  for  payment  ac- 
cordingly ;  and  grants  warrant  for  extract  ad  inlerim" 

At  advising  reclaiming  notes, 

J.ord  Balgray  said,  As  to  the  otie-half  of  Mrs  Strachan's  for- 
tune, the  matter  is  quite  clear,  and  there  is  no  dispute.  As  to 
the  other  half,  the  contract  of  marriage  extends  to  the  conquest; 
and  suppose  the  parties  had  had  £500  lent  out  at  interest,  could 
it  be  said  that  that  j£500  was  not  liable  for  tbe  busbaiTd*s  debts, 
and  could  not  be  attached  by  tbe  creditors  during  tbe  subsistence 
of  the  marriage  ?     It  is  quite  cut  of  the  question. 

Lord  Gillies.^The  difficulty  here  arises  from  confounding  two 
distinct  provisions,  which  are  not  sufficiently  separated  by  the 
Lord  Ordinary.  Tbe  conveyance  by  the  spouses  to  each  other 
is  not  immediate,  but  prospective.  They  convey  to  the  survivor 
absolutely  the  half  of  what  shall  belong  to  them  at  tbe  dissolu- 
tion of  the  marriage.  This,  as  Lord  Balgray  observes,  includes 
conquest,  it  is  not  the  half  of  their  pre&ent  fortune.  Now, 
suppose  that,  instead  of  the  present  fund  in  medio,  there  had 
been  conquest  amounting  to  two  or  three  hundred  thousand 
pounds  acquired  in  trade,  could  it  have  been  maintained  that  this 
belonged  to  the  wife  and  children,  and  was  not  liable  for  the 
busband*s  debts  ?  Such  a  plea  would  be  quite  out  of  the  ques- 
tion. The  marriage  ia  still  in  subsistence,  and  there  may  be 
nothing  at  the  dissolution  of  it.  Tbe  eonveyance  of  the  other 
half  to  the  trustees,  for  behoof  of  the  wife  in  liferent  and  the 
children  in  fee.  Is  quite  different.  It  is  a  conveyance  of  the  half 
of  Mrs  Stracban*8  interest  under  Mre  Falconefs  settlement.  I 
am  for  adhering. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  The  first  part 
of  the  deed  has  been,  perhaps,  too  weakly  called  the  narrative. 
It  is  rather  part  of  the  dispositive  clause.  But  it  is  not  neces- 
sary  to  go  on  that.  Tbe  dispositive  clause  was  clearly  not  to 
operate  immediately,  but  on  the  dissolution  of  the  marriage,  and 
in  case  of  survivancy.  It  is  a  disposition  by  the  one  to  tbe  other 
(though  it  cannot  be  said  which),  to  take  effect  at  the  dissolu- 
tion. We  cannot  suppose  it  to  be  a  disposition  by  the  husband 
to  the  wife,  and  by  the  wife  to  tbe  husband,  to  earry  instantly  to 
each  tbe  property  of  the  other.  Now,  belonging,  or  which  shall 
belong,  means  nothing  more  than  what  shall  belong  to  tbe  parties 
at  tbe  dissolution  of  the  marriage.  Therefore,  I  think  tbe  Lord 
Ordinary  is  right.  The  case  referred  to  by  Mr  Cuninghame 
was  not  in  point  It  applied  to  a  special  fund,  which  is  quite 
different  from  a  general  conveyance  of  conquest. 

I»ord  President. — I  am  of  the  same  opinion.  It  is  no  doubt 
competent  to  exclude  tbe  jus  mariti^  but  that  is  not  done  here. 

In  regard  to  Mr  Beilby*t  being  found  entitled  to 
expenses, 

Lord  Balgray  said,  A  party  having  a  bond  which  stipulates  a 
penalty,  has  a  right,  in  consequence  of  the  penalty  in  his  bond, 
to  get  his  expenses  out  of  tbe  common  fond,  although  there  is 
no  opposition  at  all. 

Lord  Giilies  agreed.  It  might  be  different  if  there  was  no 
penalty. 

Lord  President  also  agreed.  The  penalty  coven  the  ex- 
penses. 

It  was  however  suggested  that  this  point  should  be 
remitted  to  the  Ordinary.    The  Court 

*'  Adhere  to  the  interlocutor  of  tbe  Lord  Ordinary,  of  date  9d 
July  1834,  and  refuse  the  desire  of  the  reclaiming  note  for  Mre 
Stracban  and  otbere;  Of  consent  of  Mr  Beilby,  alter  the  inter- 
locutor of  10th  July  1834,  so  far  as  to  prefer,  primo  hcv,  the 
pureuera,  Mrs  Falconer's  trustees,  on  tbe  fund  in  medio,  for  the 
principal  sum  of  ^600,  with  interest  and  penalty  corresponding 
thereto,  forming  tbe  first  article  of  the  claim  of  retention  made 
by  the  said  trustees,  the  said  penalty  to  be  restricted  to  the 
amount  of  the  actual  expenses  inrurred  by  them  in  having  the 
said  claim  sustained ;  prefer  them  also  for  the  expense  of  raising 
and  bringing  into  Court  this  action  of  multiplepoinding,  and  re- 
mit tbe  account  thereof  to  the  auditor  when  given  in,  to  tax  the 
same  and  to  report,  and  in  the  meanwhile  recal  the  said  interlo- 
cutor, in  so  far  as  it  finds  expenses  due  to  Mr  Beilby,  and  remit 
to  the  Lord  Ordinary  to  hear  parties  as  to  his  claim  tor  these  ex- 
penses, and  to  do  otherwise  as  shall  be  just :   Quoad  uitra,  ado 
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here  to  tbe  said  interlocutor  of  lOth  July  1834^  reserving  the 
question  of  expenses  of  the  discussion  in  tbe  Inner- House  for 
discussion  before  tbe  Lord  Ordinary,  and  remit  to  bis  Lordsbip 
to  proceed  furtber  in  tbe  cause." 

Lord  Ordinarif,  Fullerton. — AcL  Dean  of  Faculty  (Hope) 
and  Adam  Anderson;  Alexander  Monypenny,  W.S.,  Agent,—^ 
jIU.  Cuninghame,  Sandford  and  Marshall ;  John  Gibson,  Jun., 
W.S.,  and  J.  B.  Watt,  Agents [G.D.] 


Ttth  January  1B35. 

Second  Division. — (G.  D.) 

No.  128. —  Mrs  Agnes  Wright  or  Clark  and 
Francis  William  Clark,  her  Hvsband,  Pur* 
suersy  V.  Mrs  Mary  Wright  or  Burns,  Mrs 
Diana  Wright  or  Stewart,  and  their  Husbands^ 
Defenders. 

Parent  and  Child— Dead's  Part— Legitim— Fori?«familiation— 
Collation — Circumstances  in  which  a  father ^  who  died  intestate 
leaving  three  daughters,  having,  by  the  contract  of  marriage  of 
his  first  married  datiphter,  seeureft  to  her  a  provision  of  £4000, 
declaring  said  sum  to  be  **  in  full  of  her  legit im,  and  bairn's  part 
of  gear  failing  to  her  as  a  child  of  her  Jat  her*  s  family  ^  her  father's 
gocd'wUl  excepted '' — havings  on  the  occasion  of  the  nuirriage  of 
his  st'cond  married  daughter^  conret/ed  to  her  heritable  and  pcr^ 
sonal  bonds  to  the  nmount  of  £6125^  without  any  such  declara^ 
Ijon, — having,  by  the  contract  of  marriaue  of  his  third  married 
daughter,  become  bound  to  pay  to  her  £3020,  by  assigning  and 
delivering  to  her  certain  heritable  and  p€r<ional  hands  held  by  him 
to  thai  amount,  declaring  thatt  over  and  above  said  sum,  she 
should  receive  at  his  decUh  whatever  he  might  think  proper  to  give 
her  by  his  tetUetneni ;  and  in  the  event  of  his  dying  intestate, 
that  she  should  receive  the  various  sums  standing  in  her  name 
in  the  securities  therein  specified,  amounting  together  to  ^2675, 
whicht  with  the  sum  advanced^  were  stated  to  make  her  patrimony 
£5695  Sterling,  of  which  provisions  she  accepted  at  in  full  "  of 
all  baim*s  part  of  gear,  legitime  portion-natural,  executry,  and 
every  other  thing  else  that  she  or  htr  husband  might  aik  or  crave 
of  her  said  father,  or  his  representatives^  through  his  death,  or  the 
death  of  his  Ic  *  wife,  or  in  any  other  manner  of  way  whatever, 
vnless  her  fattier  shall  be  inclined,  from  good- will  and  favour 
towards  his  said  daughter,  to  make  any  farther  provision  in  her 
favour;"  and  two  of  the  foresaid  securities  provided  to  her,  amount'- 
ing  to  £1525,  having  been  afterwards  paid  up  in  the  father*s 
lifetime,  without  being  reinvested — Held,  I.  That  the  first  and 
last  married  daughters  had  discharged  their  leaitim  or  bairn*M 
part  o^  gear,—!!.  That  the  last  married  daughter  had  also  dis- 
charged her  share  of  the  dead*s  part, — ///.  That  the  last  married 
daughter  was  entitled,  over  and  above  the  j£3020,  to  the  amount 
of  the  securities  specified  in  her  marriage-contract,  including  the 
two  (amounting  to  xl525^  which  had  been  paid  fi/7.— /T.  That 
the  second  married  daughter  had  not  discharged  her  claims  either 
of  legitim  or  dead's  part,  and  was  not  bounds  before  claiming 
them,  to  collate  the  special  provisions  in  her  favour,— ^V.  That 
the  father's  personal  estate  fell  to  be  divided  into  two  parts,  of 
which  the  one-hat/,  as  legUim,  belonged  to  the  second  married 
daughter,  and  the  other  half,  as  executry  or  dead's  part,  was  divi- 
sible equally  between  her  and  the  first  married  daughter. 

The  late  Mr  James  Wright,  writer,  Stirling,  died 
jntestate  on  12th  May  1831,  leaving  three  daiigliters, 
the  parties  to  tbe  present  processes,  viz.  Mrs  Clark, 
Mrs  Burns  and  Mrs  Stewart.  Mr  Wright's  wife,  who 
died  several  years  before  him,  had  conveyed  to  him, 
by  marriage-contract,  her  whole  property  of  every 
description.  Mr  Wright's  only  son,  Matthew,  died 
about  four  months  before  his  father,  who  had  given 
him  about  £l0,420,  on  his  commencing  bus^iness  as  a 
writer  to  the  Signet,  which  sum  was,  on  Matthew's 
death,  divided  equally  amongst  his  three  sisters.  Mr 
Wright    had  also    given    portions  to  each  of   his 


danghters,  on  their  respective  marriages^  His  whole 
fortune  amounted  to  about  £40,000,  and  after  deduct- 
ing tbe  above  sum  to  his  son,  and  tbe  marriage  por- 
tions to  his  daughters,  there  remained  about  £14,000 
of  personal  fundii,  and  heritable  property  worth  about 
£2200.  The  heritable  property,  it  was  agreed,  fell 
to  be  divided  equally  amongst  Mr  Wright's  three 
daughters,  as  heirs-portioners,  but  various  disputes 
arose  as  to  the  personal  succession,  particularly,  whe- 
ther both  Mrs  Burns  and  Mrs  Stewart  had  di^char^ed 
their  legitim,  and  whether  Mrs  Burns  had  also  dis- 
charged her  share  of  the  dead's  part,  which  were  the 
views  contended  for  by  Mrs  Clark,  who,  on  this  foot- 
ing, claimed  three-fourths  of  the  whole  personal  suc- 
cession,— one-half  as  legitim,  and  the  half  of  the  re- 
mainder as  her  share  of  the  dead's  part,  divisible  be- 
tween her  and  Mrs  Stewart ;  or  whether,  on  the  other 
hand,  Mrs  Clark  was  in  all  respects  to  be  put  on  the 
same  footing  with  her  sisters,  so  that  the  succession 
should  divide  into  three  equal  parts,  which  was  the 
view  contended  for  by  Mrs  Burns  and  Mrs  Stewart* 
There  were  also  certain  subsidiary  qaestions,  viz. 
whether  Mrs  Burns,  though  excluded  from  the  dead  s 
part,  was  entitled,  under  her  contract  of  marriage,  to 
a  disputed  sum  of  £l500,  to  make  up  what  was  alleged 
to  be  her  full  marriage  portion ;  whether  Mrs  Clark 
was  bound  to  collate  her  marriage  portion,  or  to  im- 
pute it  in  payment  of  the  legitim  ;  and  whether  Mrt 
Clark  was  entitled  to  tbe  half  of  a  sum  of  £1 100,  con- 
tained in  a  security  held  by  her  father  over  tbe  lands 
of  Balhaldies,  to  which  he  had  obtained  an  assigna- 
tion in  favour  of  himself  in  liferent,  and  of  Mrs  Clark 
and  Mrs  Burns  equally  in  fee, — Mrs  Barns's  half  of 
which  was  made  part  of  her  marriage  provision,  but 
Mrs  Clark's  half  of  which  was  not,  although  the  des- 
tination was  allowed  by  Mr  Wright  to  remain  un- 
altered. These  questions  were  raised  by  an  action  of 
count  and  reckoning  at  the  instance  of  Mr  and  Mrs 
Clark,  and  by  various  other  action^  conjoined  there- 
with, but  all  of  which  virtually  resolved  into  a  pro- 
cess, for  distributing  the  personal  succession  of  Mr 
Wright. 

The  first  married  of  Mr  Wright's  daughters  was  Mrs 
Stewart.  By  antenuptial  contract  of  marriage,  enter- 
ed into  between  her,  with  consent  of  her  father  on  the 
one  part,  and  Dr  John  Stewart  (her  husband)  on  the 
other  part,  Or  Stewart  conveyed  to  his  intended  wife, 
without  prejudice  to  her  legal  provisions,  and  to  him- 
self in  conjunct  fee  and  liferent,  and  to  the  children  of 
the  marriage,  in  such  proportions  as  the  parties  might 
afterwards  fix,  bis  whole  property,  heritable  and  move- 
able, then  belonging,  or  which  should  belong  to  him 
at  the  dissolution  of  the  marriage : 

"  For  the  which  causes,  and  on  the  other  part,  the  said  James 
Wright,  for  and  on  account  of  the  said  Diana  Wright,  his  daugh- 
ter, binds  and  obliges  himself,  his  heirs,  executors  and  succes- 
sors, betwixt  and  the  term  of  Martinmas  next,  to  lend  out,  upon 
good  heritable  security,  the  sum  of  jC4000  Sterling  as  the  portion 
of  tbe  said  Diana  Wright,  and  to  take  the  bond  or  other  securiry 
in  favour  of  herself  in  liferent,  and  the  children  of  the  ssid  mar- 
riage equally  in  fee,  and  failing  of  such  children,  to  herself  and 
her  heirs  and  disponees  whomsoever  in  fee,  ezclasive  always  of 
the  jure  mariti  of  her  said  intended  husband,  which  right  be 
hereby  renounces:*' 
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Declaring  tbat  a  £2000  bond,  tberetn  mentioned, 
sboald  be  imputed  in  part  of  tbe  said  £4000 ; 

'*  and  declaring  aUo,  that  the  §aid  sum  of  ^4000  Sterling  ia  in 
full  of  her  legitim  and  bairn*8  part  of  gear  falling  to  her  aa  a  child 
of  her  father's  family,  her  father's  gooid-will  excepted." 

On  the  envelope  which  inclosed  tbe  draft  of  the 
above  contract,  found  in  Mr  Wright's  repositories, 
there  was  tbe  following  writing,  holograph  of  Mr 
Wright : 

**  Inclosed  is  draft  of  the  contract  of  marriage  between  Diana 
Wright,  my  daughter,  and  Doctor  John  Stewart  of  Perth,  and 
nendry  letters,  &c.  concerning  the  investment  of  ^4000,  giren 
by  me  as  her  patrimony.  I  also  made  and  gifted  to  her  and  be^ 
husband  other  sums,  of  which  they  made  tbe  proper  nse,  in  rear- 
ing up  their  young  family.** 

On  8tb  October  1824,  Dr  Stewart  granted  to  Mr 
Wright  a  discbarge,  bearing,  that  Mr  Wright  bad  in* 
vested  on  heritable  security,  in  favour  of  Dr  and  Mrs 
Stewart  and  their  children,  various  sums, 

**  making,  together,  JC4000  Sterling,  being  the  sum  payable  tons 
by  the  said  James  Wright  in  our  contract  of  marriage,  as  tbe 
patrimony  of  bis  said  daughter;  and  be  having  also  paid  to  us  the 
interest  on  said  sum,  he  is  hereby  discharged  of  the  same.  And 
I,  the  said  John  Stewart,  do  hereby  acknowledge  to  have  re- 
ceived from  the  said  James  Wright  the  heritable  bond  above 
mentioned,**  &c. 

There  was  found  in  Mr  Wrigbt*s  repositories  a  bo- 
lugraph  roemorandani,  of  tbe  same  date  with  tbe  above 
disicbarge,  in  these  terms : 

"  Pfbth,  8/A  October  1824. 
**  This  dav  I  have  delivered  up  to  Mr  John  Stewart,  my  son- 
in-law,  the  title-deeds  of  his  dwelling-house  and  offices  at  Perth, 
and  the  heritable  bond  and  instrument  of  sasine  for  j£2600  Ster- 
ling, mentioned  in  his  discbaige  to  me  of  this  date.  And  I  here- 
by declare  that  all  accounts  betwixt  him  and  bis  spouse  and 
sne  are  settled  and  discharged  up  to  this  date.** 

(Signed)        "James  Wright.** 

This  memorandum  was  backed  by  Mr  Wright  thus : 

"  Copy,  Receipt  by  Dr  Stewart  to  me. 
*'  ^V.  17.— Besides  the  £4CKfo  of  patrimony,  I  gifted  to  them 
several  hundred  pounds,  and  consider  them  fully  and  amply  pro- 
vided for  out  of  my  means  and  estate.**     (Signed)   **  J.  W.'* 

Tbe  second  married  of  Mr  Wright's  daughters  was 
Mrs  Clark,  tbe  eldest.  On  tbe  occasion  of  her  mar- 
riage no  contract  was  entered  into,  but  Mr  Wright 
executed  in  her  faronr  a  disposition  and  assignation 
of  certain  heritable  bonds,  and  of  a  personal  bond  to 
the  amount  in  whole  of  £6125,  exclusive  of  her  in- 
tended busband'sjWm/irtVi.  This  disposition  and  assig- 
nation narrated,  that 

**  whereas  my  eldest  daughter,  Agnes  Wright,  is  about  to  be 
married  to  Francis  William  Clark,  writer  in  Stirling,  for  that 
reason,  and  for  tbe  love,  favour  and  affection  I  have  and  bear  to 
my  said  daughter,  I  have  resolved  to  convey  and  make  over  to 
her  the  bonds  and  securities  after  mentioned,  but  under  tbe  re- 
servations after  inserted.  And  seeing  tbat  Archibald  Farquhar- 
son  of  Finzean,  Es^q.  and  Robert  Barclay  Allardyce  of  Ury  and 
Allardyce,  E»q.,  by  their  heritable  bond  and  disposition  in  secu- 
rity, dated  the  'ioth  day  of  June  1818,  for  the  causes  therein  men«> 
tioned,  bound  and  obliged  themselves,  their  heirs,  etecutors  and 
successors,  conjunctly  and  severally,  to  make  payment  to  me,  the 
fsid  James  Wright,  and  tbe  said  Agnes  Wright,  my  ehirst  daugh- 
ter, and  to  tbe  longest  liverof  us,  and  tothe  heirsand  assijirnees  of 
the  last  liver,  exclusive  always  of  the  jus  mariti  of  any  husband 
the  said  Agnes  Wright  might  have,  and  thut  at  the  term  of  Mar- 
tinmas then  near,  tbe  sum  of  jC^MHX)  Sterling  :** 

(Here  the  bund  and  dispottition  in  security  was  nar- 
rated.    The  deed  then  continued): 


*'  Therefore,  and  for  other  causes  expressed  in  the  narrative 
hereof,  witt  ye  me  to  have  assigned  and  disponed,  as  I  do  here- 
by give,  grant,  assign  and  dispone  and  make  over,  from  me,  my. 
heirs,  assignees,  executors  and  successolv,  to  and  in  favour  of 
tbe  said  Agnes  Wright,  my  eldest  daughter,  and  her  heirs  and 
assignees  whatsomever,  but  exclusive  of  tbe  ;*usmart/i  of  ber  hus- 
band, the  foresaid  principal  sum  of  £3000  Sterling,  with  the  in- 
terest due  or  to  become  due  thereon,  together  with  the  penalties 
before  expressed  in  case  of  not  punctual  payment ;  as  also,  I 
convey,  dispone,  and  makeover  all  right  and  interest,  and  life- 
rent right,  pertaining  to  me  or  my  foresaids  in  the  same  :  And 
in  farther  security  to  her  and  her  foresaids  thereof,  I  do  hereby 
sell,  alienate,  and  dispone,  to  and  in  favour  of  the  said  Agnt  i 
Wright  and  her  foresaids,  heritably  but  redeemably,"  the  lands 
therein  described,  secluding  her  husband's  jms  mariti.  *'  And 
likewise  considering  that  James  (vraham  of  Bliiirquhoil  aliaa 
Leitchtown,  by  heritable  bond  and  disposition  in  security,  dated 
the  8th  day  of  July  182S,  for  the  causes  therein  mentioned,  bound 
and  obliged  him,  his  heirs,  executors  and  successors,  to  content 
and  repay  to  me,  the  said  James  Wright,  my  heirs  or  assignees,  the 
sum  of  j62260  Sterling,  and  that  at  tbe  term  of  Martinmas  then 
next. — (ilere  the  bond  was  narrated) — "  Therefore,  1  hereby  as- 
sign, dispone,  convey,  and  make  over  to  tbe  said  Agnes  Wright) 
and  her  heirs  and  assignees,  but  secluding  tbe  juj  mariti  of  bdr 
husband,  tbe  just  and  equal  half  of  the  said  sum  of  £2250  Ster- 
ling, together  with  the  just  and  equal  half  of  tbe  interest  and  pe- 
nalties corresponding  and  efieiring  thereto,*' 

together  with  tbe  lands  therein  described  in  security  S 

"  And  farther  considering,  that  whereas  Dr  Alexander  Slew- 
art  of  Bonskeid,  by  bis  personal  bond,  dated  tbe  8tb  day  of  May 
1 824,  acknowledged  to  have  bad  borrowed  then  and  formerly 
from  me  the  sum  of  £\4Q0  Steriing,  whirh  sum  of  J^UOO 
Sterling  be  bound  and  obliged  him,  his  heirs,  executors  and 
successors,  to  make  payment  to  me,  tbe  said  James  Wright, 
and  tbe  said  Agnes  Wright,  my  daughter,  and  longest  liver  of 
us  two,  in  conjunct  fee  and  liferent,  and  to  tbe  heirs  and  essig- 
nees  of  the  longest  liver,  at  the  term  of  Whitsunday  1625/ 
**  Therefore,  I  hereby  make  and  constitute  the  said  Agnes  Wright, 
her  heirs  and  assignees,  but  secluding  they^  tnariti  of  her  hus- 
band, my  lawful  cessioners  and  assignees,  not  only  in  and  to  the 
foresaid  principal  sum  of  ^1400  Sterling,  interest  due  or  to  be- 
come due  thereon,  and  penalties  attached  thereto,  if  incurred^ 
but  also  in  and  to  all  right,  title,  and  interest,  which  I,  my  heirs 
or  successors,  may  have  to  tbe  same,  and  also  in  and  to  the  said 
bond  itself,**  &c. 

but  reserving  bis  ovrn  liferent  thereof*  And  fartbef 
considering,  that  Archibald  Hetcber  and  others,  by 
their  personal  bond,  dated  23d  May  1825,  bound 
themselves 

**  to  content  and  repay  to  me  the  said  James  Wright  in  liferent, 
and  to  tbe  said  Agnes  Wright  and  Mary  Wright,  my  daughters, 
and  their  heirs,  executors,  and  assignees  whatsomever,  equally, 
share  and  share  alike,  in  fee ;  and  that  at  and  against  the  term  of 
Marrinmas  next  to  come,**  the  sum  of  £  1 200  Sterling :  **  There* 
fore,  I  hereby  make  and  constitute  the  said  Agnes  Wright,  and 
her  heirs  and  assignees  whatsomever,  hut  secluding  thejui  mariti 
of  her  husband,  my  lawful  cessioners  and  assignees,  not  only  in 
and  to  the  half  of  the  said  principal  sum  of  j£  1200  Sterling,  and 
the  interest  to  become  due  thereon,  and  penalties  corresponding 
thereto,  but  also  to  all  right,  title  and  interest,  which  I  or  my 
heirs  or  successors  may  have  therein,  and  also  in  and  to  the  said 
principal  bond  itself,**  &c. 

The  deed  concluded  with  procuratory  of  resigna- 
tion and  precept  of  sasine  in  usual  form,  and  contained 
no  declaration  that  the  provisions  thereby  granted  to 
Mrs  Clark  should  be  in  full  of  her  legitim  or  othef 
claims. 

On  14th  November  1825,  Mrs  Clark  granted  to 
her  father  an  acknowledgment  in  tbe  following  terms  : 

••  Dear  Fathfr, — T  acknowledge  to  have  received  from  ytiu 
£G0  Sterling,  as  half  a  year's  interest  on  J^SOOO,  contained  in 


164. 


THE  SCOTTISH  JURIST. 


[Jan. 


Finzean's  bond,  assigned  by  yoo  to  me,  and  which  half-year's 
interest  is  from  Whitsunday  ]825  to  Martinmns  that  year; 
which  bond,  and  instrument  of  sasine  thereon,  you  lately  con- 
veyed to  me  in  part  of  my  patrimony. — Your  affectionate 
daughter,"  (Signed)  "  Agneb  Clark.** 

The  last  married  of  Mr  Wright'«  dangbters  was 
Mrs  Burns,  the  youngest.  An  antennptial  contract  of 
marriage  was  entered  into  between  her,  with  ber  fa- 
ther's consent  and  Mr  Boms,  dated  23d  January 
1828,  which  bore: 

'*  In  contemplation  of  which  marriage,  and  in  consideration 
of  the  tocher  after  mentioned,  given  by  the  said  James  Wright 
to  his  said  daughter,  Mary  Wright,  the  said  Reverend  John 
Burns  has  sold,  alienated,  conveyed  and  disponed,  lijceas  he 
hereby  sells,  alienates,  conveys  and  dispones,  from  him,  his  heirs 
and  successors,  to  and  in  favour  of  the  said  Mary  Wright,  her  heirs 
and  assignees  whomsoever,  heritably  and  irredeemably,  all  and 
whole  the  lands  of  Garvald,'*  and  others  therein  described : 
'*  But  reserving  to  the  said  Reverend  John  Burns  his  liferent 
use  and  right  of  the  haill  premises  during  all  the  days  and  years 
of  his  natural  life ;  and  declaring,  that  in  the  event  of  there 
being  children  procreated  of  the  present  intended  marriage,  they 
■hall  succeed  to  the  whole  lands  and  others  above  disponed,  after 
the  decease  of  their  parents,  in  such  parts  and  proportions  as 
the  said  Mary  Wright  and  her  said  intended  husband  shall  fix 
and  determine  by  a  mutual  deed  of  settlement." 

The  contract  fartber  bore : 

"  In  contemplation  of  the  said  provision  above  written,  made 
by  the  said  Reverend  John  Burns  in  favour  of  the  said  Mary 
Wright,  the  said  James  Wright  hereby  binds  and  obliges  him- 
self, bis  heirs,  executors  and  successors,  to  content  and  pay  to 
the  said  Mary  Wright,  upon  her  marriage  day,  the  sum  of  £3020 
Sterling,  but  exclusive  of  the  jui  mariti,  courtesy  of  Scotland, 
or  right  of  administration  of  her  intended  husband,  in  any  man- 
ner  of  way ;  declaring,  that  the  same  shall  neither  be  liable  for 
his  deeds  nor  debts,  nor  subject  to  the  legal  diligence  of  his  cre- 
ditors ;  and  that  in  manner  following,  viz.  Firtt,  by  delivering 
to  the  said  Mary  Wright,  upon  the  said  day,  the  securities  con. 
nected  with  the  estate  of  Balhaldies  conceived  in  her  name,  as 
after  mentioned,  which  securities  were  effected  by  the  proper 
money  of  the  said  James  Wright,  although  taken  in  name  of 
his  daughter  the  said  Mary  Wright,  she  having  advanced  no  part 
thereof;  namely:** 

Disposition  and  assignation  by  Robert  Keith,  in  fa- 
vour of  the  said  Mary  Wright,  of  an  heritable  security 
over  tbe  said  estate  of  Balhaldies  for  £500,  with  the 
infeftment  thereon :  Disposition  and  assignation  by 
John  Sharp,  in  favour  of  the  said  Mary  Wright,  of  an 
heritable  debt  and  security  over  the  said  estate  of 
Balhaldies  for  £500,  with  infeftment  thereon,  and  as- 
signation by  John  Sharp  of  a  personal  debt  of  £420, 
due  by  the  proprietor  of  the  said  estate  of  Balhaldies 
— amounting,  together,  said  securities  to  £1420  Ster- 
ling: 

"  Secondly,  By  delivering  in  cash  to  the  said  Mary  Wright,  upon 
her  said  marriage  day,  the  sum  of  j£l600  Sterling,  tbuo  making 
up  the  above  mentioned  sum  of  £3020  Sterling.  Moreover, 
the  said  James  Wright  hereby  declares,  that  over  and  above  tbe 
foresaid  sum  of  £9020  Sterling,  the  said  Mary  Wright  shall  re- 
receive  at  his  death  whatsoever  farther  provisions  he  may  think 
proper  to  give  her  under  his  settlpments;  and  in  tbe  event  of 
his  dying  intestate,  and  without  making  a  settlement  quoenl  ber, 
he  hereby  declares,  that  she  shall  be  entitled  to  tbe  various  sums 
of  money  standing  in  her  name  in  the  after-mentioned  bonds 
and  securities  ;^*r.i/,  In  the  one-half  of  the  sum  of  £2*250  Stpr- 
ling,  secured  over  the  estate  of  Leitchtown,  and  conveyed  by 
her  father  to  her ;  second.  In  the  one-half  of  the  sum  of  £1200 
Sterling,  contained  in  Messrs  and  Mrs  Fletcher  of  Edinburgh's 
personal  bund;  third,  In  tbe  half  of  an  heritable  debt  of  £i  100 


Sterling,  secured  over  the  said  estate  of  Balhaldies ;  mii,  fourth. 
In  the  sum  of  £400  Sterling,  secured  over  Silvermills,  near 
Edinburgh — making  in  whole  the  sum  of  £2675  Sterling,  which, 
with  the  sum  of  £9020  Sterling  now  advanced,  makes  her  pa- 
trimony to  be  £5695  Sterling ;  which  sum  of  £9020  Sterling, 
the  additional  provisions  to  be  made  for  the  said  Mary  Wright 
in  her  said  father's  settlements,  or  in  place  thereof,  as  before 
mentioned,  the  sums  of  money  which  may  be  standing  in  her 
name  in  the  above  mentioned  securities  at  the  time  of  his  death, 
she  tbe  said  Mary  Wright,  and  her  said  intended  husband,  the  said 
Reverend  John  Burns,  hereby  accept  of  as  in  full  satisfaction 
and  payment  to  her  and  her  said  intended  husband,  of  all  bairn's 
part  of  gear,  legitim,  portion-natural,  executry,  and  every  other 
thing  else  that  she  or  he  might  ask  or  crave  of  the  said  James 
Wright  her  father,  or  his  representatives,  through  his  death,  or 
the  death  of  the  said  Mary  Powell  bis  spouse,  or  in  any  other 
manner  of  way  whatever,  unless  her  said  father  shall  be  inclined, 
from  good-will  and  favour  towards  his  said  daughter,  to  make 
any  further  provision  in  her  favour.  And  in  order  that  the 
said  James  Wright  may  be  the  better  enabled  to  test  upon  the 
said  securities,  bonds  and  others  before  mentioned,  or  to  uplift 
the  money  contained  therein,  or  in  assigning,  diaponing,  con- 
veying  or  alienating  the  whole  or  any  part  thereof  to  any  person 
or  persons  whom  he  may  think  fit,  either  onerously,  gratuitously 
or  otherwise,  by  deeds  inter  vivos  or  morti»  causa,  the  said  Mary 
Wright,  and  her  said  intended  husband,  tbe  said  Reverend  John 
Burns,  hereby  bind  and  oblige  themselves,  their  heirs,  executors 
and  successors  whomsoever,  to  ratify,  approve  of,  and  confirm 
whatever  the  said  James  Wright  may  do  or  cause  to  be  done  in 
the  premises  thereanent,  and  if  needful,  to  make,  grant,  aob- 
scribe  and  deliver  to  the  said  James  Wright,  bis  heirs  and  assig- 
nees,  all  necessary  writs,  deeds  and  conveyances,  for  fully  vest- 
ing and  establishing  the  premises  in  their  persons.** 

By  tbi9  contract,  Mr  Bums  renounced  hin  jus  mariti 
and  right  of  courtesy  over  the  whole  heritable  and 
moveable  property  then  belonging,  or  which  might 
afterwards  belong  to  his  wife.  The  contract  con- 
cluded with  procuratory  of  resignation  and  precept  of 
sasine. 

On  2d  August  1830,  Mr  and  Mrs  Bums  granted  a 
discharge  to  Mr  Wright,  acknowledging  that  Mr 
Wright  had  delivered  to  Mrs  Burns  the  securities 
connected  with  the  estate  of  Balhaldies,  extending  to 
£1420,  and  had  paid  her  in  cash  £1600,  amounting, 
together,  to  £3020,  and  tberefore  discharging  Mr 
Wright 

"  and  his  heirs,  executors  and  stiecestors,  of  tbe  foresaid  princi- 
pal sum  of  £3020  Sterling,  and  of  all  claims  following  thereon. 
as  well  as  of  tbe  said  contract  of  marriage  itself,  in  so  far  as  it 
relates  to  the  said  obligation  for  payment  of  the  said  sum  of 
£30*20  Sterling,  and  of  all  action,  diligence  and  execution,  com- 
petent thereon." 

The  debtors  in  the  bonds  over  Silvermills  and  Leitch- 
town, without  being  called  on  by  Mr  Wright,  voian* 
tarily  paid  np  the  same,  the  former  in  1829,  and  tlie 
latter  in  183 1.  The  amount  of  these  two  bonds,  being 
£1525,  was  not  reinvested  by  Mr  Wright  in  name  of 
Mrs  Burns.  The  other  securities  provided  to  lier 
remained  outstanding  at  hit»  death,  so  that  she  re- 
ceived in  whole  £4170.  A  note,  holograph  of  Mr 
Wright,  dated  23d  January  1828  (but  the  latter  part 
of  which  had  evidently,  from  the  allusion  to  the  Sil- 
vermilTs  bond,  been  written  at  a  later  period),  was 
found  in  his  repositories,  specifying  the  sums  pro- 
vided to  Mrs  Burns  by  her  marriage-contract,  vie. 
the  transfers  from  Keith,  Sharpe  and  William  Wright, 
and  ca$h  paid  her,  amounting  together  to  £3020  0  0 
The  note  then  continued: 
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Brought  forward,  ^88020    0    0 
Payable  to  her  at  her  father's  death,  by  her  con- 
tract of  marriage : — 

1.  The  half  of  £2250,  which  was  secured  on  the 

estate  of  Leitchtown,        .        £1125    00 

2.  The  one.  half  of  ^£1200,  due  l^ 

Messrs  and  Mrs  Fletcher  of  Edin- 
burgh, personal  bond,  .  600    0    0 

a  The  half  of  an  heritable  debt  of 
jCI  100,  secured  on  the  estate  of 
Balhaldies,  .  550    0    0 

4.  The  sum  that  was  secured  on  the 
lands  of  SilvermilU,  at  Edin- 
burgh,  but  which  was  obliged  to 
be  received  by  Mr  Wright  at 
the  death  of  borrower  in  1829,        400    0    0 

2675    0    0 


^€5695    0    0 
The  ^ame  holograph  memorandum  contained  a  note 
of  Mrs  Clark's  provisions  as  follows : 

Mas  Clark.  2d  September  1825. 

1.  BondFinzean,  J^dOOO    0    0 

2.  HttU  of  je2250,  Leitchtown,  £1125    0    0 

3.  Boiiskeid's  bond,          .          •  1400    0    0 

4.  Half  of  Fletcher*ii  bond,          -  600    0    0 

3125    0    0 

je6I25    0    0  

5695    0    0  *    je6125    0    0 


^530    0    0 


On  7th  May  1829,  Mr  Wright  wrote  Mrs  Burns  as 
follows : 

••  My  Dear  Mrs  Burns,-— I  have  to  inform  you  that  the 
laird  of  SilvermilU  died  lately ;  and  his  executors  having  inti- 
mated to  me  that  the  £400  which  I  lent  on  his  property  is  to  be 
paid  up  at  this  term,  and  therefore  you  and  I  and  Matthew  will 
have  to  grant  a  discharge  and  renunciation  of  that  debt.  But 
re^c  assured,  that  how  soon  I  find  an  eligible  security,  the  j£400 
tftill  be  lent  out,  in  my  name  and  yours,  as  in  the  present  bond 
over  SilvermilU  ;  that  U,  to  you  and  your  heirs  after  my  de- 
cease, Xcc. ;  and  I  will  send  the  discharge  to  you  when  it  comes 
from  Edinburgh.  In  the  meantime,  remain,  my  dear  Mrs  Bums, 
your  ever  aff«2Ctionate  father.**  (Signed)    "  James  Wright.*' 

And  on  sending  the  discharge  of  the  hond  to  Mr 
Burns  to  he  signed,  on  23d  November  1829,  Mr 
Wright  added,  "  I  wrote  to  Mary  formerly  that  1 
would  lend  oat  the  £400  in  the  same  way  how  soon 
a  proper  security  would  be  got."  Mrs  Burns  wrote 
to  her  father,  requesting  an  explicit  and  formal 
obligation  to  reinvest  the  money  before  signing  the 
discharge.  Mr  Wright  answered,  that  by  the  mar- 
riage-contract, of  which  he  sent  her  a  copy,  she  was 
bound  to  co-operate  with  him  in  granting  a  discharge ; 
and  that,  as  he  had  not  called  up  the  money  volun- 
tarily, he  hoped  she  would  do  so  immediately.  Mrs 
Burns  replied,  on  8th  December  1829 : 

"  That  part  of  the  contract  which  you  have  taken  the  trouble 
to  transcribe,  was  quite  unnecessary,  as  I  have  perused  the  one 
in  my  possession  too  often  to  require  a  copy;  and  when  I  re- 
quested an  obligation  respecting  the  sum  in  question,  I  referred 
not  to  the  contract,  but  to  justice.  You  assured  me,  not  only 
when  alone,  but  in  presence  of  others,  that  it  was  verbaiim  with 
Mrs  Clark's;  and  you  added  with  emphasis,  repeatedly,  that  yon 
would  never  make  me  worse  than  Mrs  Clark,  and  that  we  should 
never  regret  having  trusted  you.  Now,  as  you  probably  have  a 
copy  of  your  arrangements  in  favour  of  Mrs  Clark,  you  will  do 
well  to  compare  the  two  before  you  urge  me  to  a  step  for  which 
I  certainly  was  not  prepared.  By  the  comparison  you  will  ob- 
serve a  very  striking  difference  in  her  favour :  Besides  having 


^6125  entirely  at  her  own  disposal,  she  has  also  a  claim  upon 
moveables,  should  you  not  make  a  will,  which  I  have  not. 
What  moveables  comprehend,  I  need  not  inform  you.  1  have 
just  to  add,  that  as  £  1600  is  all  that  is  at  my  disposal,  so  I  would 
hope  that  you  would  at  once  acquiesce  in  my  request,  and  con- 
firm and  strengthen  that  affection  and  respect  which  your  conduct 
as  a  parent  has  ever  called  forth." 

Mr  Wright  then  wrote  his  son  Matthew  on  the 
subject,  who  answered  on  10th  December  1829: 

*'  The  request  is  most  reasonable,  and  which  Mrs  B.  is  bound 
to  comply  with,  a<4  the  second  class  of  provisions,  including  the 
bond  over  Silvermills,  is  only  disponed  conditionally  in  the  event 
of  no  settlement,  and  of  course  you  have  the  absolute  power  of 
disposal ;  and  this  being  the  case,  such  conduct  is  foolish.  If 
you  think  proper,  you  can  mention  my  opinion.** 

On  nth  December  1829,  Mr  Wright  wrote  to  Mrs 
Burns  : 

'*  My  Dear  Mary. — You  never  was  more  foolish  than  at  pre- 
sent. Please  return  the  inclosed  letter  from  Mr  Crombie,  and 
the  discharge,  sifrned  or  unsigned,  that  I  may  take  it  with  me  to 
Edinburgh ;  and,  notwithstanding  all  you  have  done,  you  will 
still  find  me  your  affectionate  father." 

(Signed)        «  James  Wright." 

The  discharge  was  then  signed  by  Mrs  Burns.  She 
also  signed  the  discharge  of  the  bond  for  £2250  over 
Leitchtown  in  1831.  The  half  of  the  sum  in  this 
bond,  provided  to  Mrs  Clark  by  her  contract  of  mar- 
riage, was  deposited  in  bank  under  missive  of  agree- 
ment between  her  father  and  her,  until  it  should  be 
again  lent  out  in  terms  of  the  contract.  Mrs  Burns*8 
half  of  it,  as  already  mentioned,  was  not  reinvested, 
nor  was  any  arrangement  made  regarding  it.  Mr 
and  Mrs  Clark  resided  with  Mr  Wright  till  his  death, 
Mr  Clark,  both  before  and  after  his  marriage,  having 
been  his  partner  in  business. 

In  these  circumstances,  Mr  and  Mrs  Clark  main* 
tained  the  following  pleas : — I.  According  to  the  true 
construction  of  the  contracts  of  marriage  between  Mrs 
Stewart  and  Mrs  Burns  and  their  husbands,  these 
ladies  have,  in  return  for  the  provisions  then  settled 
upon  them  by  their  father,  discharged  their  olaim  of 
legitim. — 11.  The  respondent,  Mrs  Burns,  has,  accord- 
ing to  the  true  import  and  meaning  of  her  contract 
of  marriage,  also  renounced  and  discharged  all  right 
to  her  father's  executry  or  dead*s  part,  and  all  claims 
upon  his  succession  or  estate,  and  that  of  her  late 
mother. — III.  The  pursuer,  Mrs  Clark,  in  terms  of 
the  bonds  of  provision  by  her  father  in  her  favour,  is 
entitled  both  to  these  special  provisions  and  to  her 
legal  rights  of  legitim  and  share  of  the  dead's  part.— 
IV.  In  calculating  the  legitim  or  dead's  part,  the  pur- 
suers are  not  bound  to  impute  to  account  of  these 
claims  the  special  provisions  received  by  Mrs  Clark 
from  her  father  during  his  lifetime;  and, at  all  events, 
they  are  not  bound  to  collate  the  heritable  bonds 
forming  the  principal  parts  of  these  provisions.  In 
case,  however,  it  should  be  held  that  the  pursuers  are 
bound  to  collate  Mrs  Clark's  provisions  in  whole  or 
in  part,  the  defenders,  in  so  tar  as  one  or  other  ot 
them  may  be  interested  in  Mr  Wright's  succession, 
are  in  like  manner  bound  to  collate  their  provisions. 
— V.  The  result  of  the  various  deeds  executed  by  the 
late  Mr  Wright,  in  regard  to  the  distribution  of  his 
property  among  his  children,  is,  that  the  personal 
estate  divides  into  two  parts,  of  which  one-half,  as 
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legitiin,  falls  to  the  pursuer  Mrs  Clark,  and  the  other 
half,  as  execQtry  or  dead's  part,  is  divisihie  equally 
between  her  and  her  sister,  Mrs  Stenrart. 

Mr  and  Mrs  Burns  pieaded^^h  That,  in  the  cir- 
comstances  of  the  case,  the  provisions  made  by  Mr 
Wright  to  his  three  daughters,  upon  their  respective 
marriages,  stand  on  precisely  the  sanae  footing,  in  so 
far  as  the  succession  to  his  moveable  estate  is  con- 
cerned, in  which  they  are  equally  interested. — II. 
That  it  is  clear,  from  the  circumstances  in  which  these 
provisions  were  made  by  Mr  Wright  to  his  daughters 
(his  son  being  at  that  time  alive)*  that  they  were 
given  in  satisfaction  of  their  respective  patrimonies, 
and  that  such  was  his  intention ;  and  that  they  were 
accepted  under  this  condition,  in  particular  as  regards 
the  pursuer  Mrs  Clark,  is  clearly  evinced  from  the 
terms  of  the  respective  deeds  by  which  these  provi- 
sions were  made,  from  the  memoranda  found  m  Mr 
Wright's  repositories,  and  from  the  acknowledgment 
granted  by  Mrs  Clark,  of  having  received  payment  of 
a  proportion  of  her  provision  as  part  of  her  "  patri- 
mony."— III.  The  clause  in  Mrs  Burns's  contract  of 
marriage  does  not  imply  or  express  an  absolute  dis- 
charge of  her  claim  of  legitim.  The  effect  of  the 
<)lause  depended  on  the  fulfilment  of  the  condition, 
that  Mrs  Burns  received  the  full  amount  of  the  pro- 
visions stipulated  by  the  contract,  failing  which  the 
clause  is  inoperativei  and  Mrs  Burns  is  not  precluded 
from  her  share  of  her  father's  legitim. — IV.  Upon 
anv  view  of  the  clause  in  question,  Mrs  Burns  is  en- 
titled to  rank,  under  her  marriage-contract,  for  the 
difference  between  the  sums  actually  received  by  her 
and  those  stipulated  to  be  paid  by  that  deed. — V.  The 
clause  of  discharge  does  not  import  a  renunciation  on 
the  part  of  Mrs  Burns  of  her  share  of  the  dead*s  part 
of  her  father's  succession^  which  comprehends  the 
whole  of  Mr  Wright's  personal  estate. — VI.  Mr 
Wright  having  died  intestate,  that  circumstance  en- 
titled Mrs  Burns  to  a  share  of  the  dead's  part,  in  vir- 
tue of  the  express  reservation  in  her  contract  of  mar- 
riage of  her  father's  good- will. — VII.  Mrs  Clark  (even 
if  her  claim  of  legitim  hM  not  been  discharged)  is 
bound  to  impute,  in  part  payment  thereof,  all  sums  of 
jnonevi  or  bonds  received  or  assigned  to  her  by  her 
father,  in  contemplation  of  her  marriage. — VIII.  In 
the  circumstances  of  the  case,  the  residence  of  the 
pursuers  with  Mr  Wright  cannot  be  held  as  giving 
them  any  advantage  over  his  other  daughters. 

The  following  pleas  were  stated  for  Dr  and  Mrs 
Stewart: — I.  The  claimant,  Mrs  Stewart,  as  one  of 
her  father's  next  of  kin,  is  entitled  to  draw  the  third 
of  the  dead's  part  of  her  father's  personal  property, 
each  of  her  two  sisters  drawing  also  one-fthird. — II. 
The  dead's  part,  in  the  circumstances  of  this  case, 
amounts  to  the  whole  free  personal  property,  in  re- 
spect that  all  the  daughters  received  provisions  from 
their  father,  which  were  intended  to  be  in  satisfaction 
of  their  legitim,  and  that  Mr  Wright  himself  succeed- 
ed)  by  virtue  of  the  postnuptial  contract,  to  the  share 
of  the  goods  in  communion  which  belonged  to  bis 
wife  at  the  dissolution  of  the  marriage. — III.  Even 
supposing  that  Mrs  Clark's  olaim  of  legitim  had  not 
been  satisfied  or  discharged,  she  is  bound  to  impute, 
in  extinction  of  that  claim,  whatever  sums  of  money, 


or  bonds  for  lent  money,  were  paid  or  assigned  to  her 
or  her  husband  by  the  late  Mr  Wright,  in  the  dispo- 
sition and  assignation  granted  by  him  in  contemplation 
of  the  marriage. — IV.  No  express  discharge  of  legitim 
having  been  granted  by  Mrs  Stewart,  or  demanded 
from  her,  and  the  payments  made  to  her  and  Dr 
Stewart,  in  so  far  as  they  bear  to  be  in  full  of  legitim, 
having  been  qualified  by  an  express  exception  of  Mr 
Wright's  good-will,  and  Mr  Wright  having  died  in- 
testate, or  at  least  no  will  having  been  discovered  or 
produced,  it  must  be  presumed  that  he  intended  that 
the  claimants  roust  stand  on  the  same  footing  with 
any  of  his  other  daughters. — V.  Though  Mrs  Clark 
continued  to  reside  in  family  with  her  father,  she 
must,  in  the  circumstances  of  this  case,  and  so  far  as 
the  succession  to  his  estate  is  concerned,  be  held  to 
be  equally  forisfamiliated  with  either  of  her  two  sis- 
ters.— VI.  Supposing  Mr  and  Mrs  Burns  to  have 
discharged  all  claims  upon  the  dead's  part,  the  half 
thereof  will  fall  and  belong  to  the  claimant  Mrs  Stew<« 
art,  and  the  other  half  to  Mrs  Clark. — VII.  The  ad- 
vances made  to  Mrs  Clark,  on  the  occasion  and  in  the 
view  of  her  marriage,  being  of  greater  amount,  hut 
of  the  very  same  kind  and  description  with  those  made 
to  her  two  sisters  on  their  respective  marriages,  and 
her  marriage  having  been  intermediate  between  the 
marriages  of  her  sisters,  must,  so  far  as  the  succession 
to  Mr  Wright's  estate  is  concerned,  be  held  to  stand 
on  the  same  footing  in  regard  to  the  legitim  and  dead's "" 
part. 

There  was  also  a  dispute,  not  necessary  to  be  no- 
ticed, as  to  the  custody  of  the  papers  connected  with 
the  late  firm  of  Wright  and  Clark,  and  as  to  the  cus- 
tody of  the  title-deeds  of  the  heritable  property. 

The  Lord  Ordinary  (Moncreiff),  on  25 th  Novem- 
ber 1834,  made  avizandum  on  cases  to  the  Court,  with 
the  following 

"  I^ote, — Though  the  Lord  Ordinaiy  heard  counsel  in  this 
case  at  great  length,  the  debate  was  not  concluded  when  the  cases 
were  ordered.  And,  as  the  papers  are  all  already  printed,  tfaej 
may  be  boxed  immediately,  and  a  judgment  of  the  Court  at  once 
obtained.  lu  the  shape  io  which  the  case  stands  upon  the  re- 
eord,  there  can  be  no  doubt,  1.  That  all  insinuations  as  to  the 
capacity  of  Mr  Wright  are  touUy  irrelevant.  2.  That  all  in- 
•inuations  as  to  any  of  the  deeds  having  been  fraudulently  ob- 
tained or  executed  are  equally  i  rrele vant  3.  That  all  statemeota 
directed  to  the  supposi^on  that  there  may  have  been  a  deed  of 
settlement  of  Mr  Wright  which  has  not  been  discovered,  are 
also  irrelevant  and  out  of  place ;  and,  4.  That,  in  regard  to  all 
the  facts  on  which  the  material  questions  between  the  parries 
arise,  they  appear  to  be  sufficiently  agreed  upon,  or  ascertained 
by  the  documents  in  process.  The  Lord  Ordinary  will  only 
intimate  bis  impression  with  regard  to  the  general  character  and 
leading  points  of  the  case.  He  is  of  opinion  that  it  is  a  case 
which  must  be  determined  according  to  established  rules  of  law. 
It  is  npt  for  the  Court  to  consider  what  Mr  Wright  ought  to 
have  done  in  the  distribution  of  his  property ;— what  it  might 
have  been  natural  for  him  to  do ;— 'Whether,  in  the  result,  the 
distribution  is  fair  and  equal  or  not ;  or  any  such  question.  The 
single  question  is,  what  Mr  Wright  has  done,  whether  in  trans- 
acting with  his  daughters  and  their  husbands,  or  by  any  testa- 
mentary instrument.  There  is  no  testamentary  deed  or  writing 
produced ; — And  therefore  the  case  altogether  depends  on  the 
deeds  and  transactions  imUr  vivoi,  between  Mr  Wright  and  the 
present  parties  respectively.  And  it  does  appear  to  the  Lord 
Ordinary,  that  as  upon  the  marriage  of  each  of  the  parties  regular 
deeds  were  executed,  the  questions  arising  ought  to  be  deter- 
mined according  to  the  legal  import  and  effect  of  those  deeds. 
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He  does  not  think  tliBt  any  of  the  parties  gain  much  br  the  re- 
ference to  other  writings  :-^Bot  if  be  were  to  decide  the  cause* 
be  should  think  it  bis  duty  to  regulate  his  judgment  by  the  deeds 
regularly  executed ;  except,  perhaps,  in  one  minor  point,  where 
certain  holograph  letters  may  deserve  consideration :  1.  It  is 
too  clear  for  argument,  that  all  claim  to  legitim  by  Mrs  Stewart 
is  effectually  discharged.  Unless  the  law  is  to  b?  rescinded,  the 
contrary  cannot  be  maintained.  2.  The  Lord  Ordinary  thinks 
it  equally  clear,  that  all  claim  of  legitim  by  Mrs  Burns  is  also 
effectually  discharged.  A  very  anxious  attempt  is  made  to 
maintain  that  the  express  discharge  in  the  deed  is  qualified  by 
■  condition,  that  either  the  securities  then  standing  in  the  name 
of  Mrs  Bums  should  be  preserved  to  her,  or  that  an  equal  sum 
should  be  settled  to  her  by  the  voluntary  deed  of  Mr  Wright. 
The  Lord  Ordinary  is  unable  so  to  construe  the  marriage-con- 
tnct,  which  appears  to  htm' to  be  clear  and  unambiguous,  giving 
the  JC9020  absolutely  to  Mrs  Bums,  and  leaving  the  other  sum 
of  Je2675  dependent  on  the  will  of  Mr  Wright.  But  if  there 
be  any  claim  to  the  full  amount  of  that  sum,  it  would  still  be 
only  a  ciaim  to  be  made  available  at  the  death  of  Mr  Wright,  and 
not  a  etmdition,  which,  on  the  change  of  the  securities,  would 
extinguish  the  discharge  of  the  legitim.  3.  Neither  in  the  Lord 
Ordinary  able  to  see  any  legal  ground  for  holding  that  Mrs  Burns*8 
claim  to  a  share  of  the  dead's  part  is  not  also  discharged.  That 
a  child^s  claim  to  dead's  psrt  may  be  discharged,  is  settled  by  all 
the  authorities.  That  the  terms  ere'cutry  and  dead*i  part  are 
considered  as  synonymous  in  such  a  deed,  is  also  clear  from  the 
authorities  quoted,  and  particularly  the  case  of  Campbells  against 
Lady  Inverliver,  July  21,  1738,  as  reported  by  U.  Home  and 
Kilkerran.  And  the  purpose  of  any  such  discbarge  must  always 
be  to  provide  for  the  very  case  of  the  father  dying  intestate.  If 
there  be  ground  for  claiming  the  sum  of  ^1523,  which  was  paid 
up  to  the  holders  of  the  securities,  it  must  be  on  a  different  ground 
from  any  qualification  of  the  express  dischai^ge  of  the  executry. 
4.  The  Lord  Ordinary  thinks  it  a  question  fairly  open  to  argu- 
ment, whether  that  sum  of  ^1525  may  be  justly  claimed  as  sur- 
m»atum,  or  something  like  surrogatum,  of  the  sums  in  the  secu- 
rities, which  were  railed  up  by  the  creditors,  and  not  paid  up 
voluntarily  by  Mr  Wright,  upon  the  presumed  intention  of  Mr 
Wright  in  the  marriage-contract,  and  the  admitted  circumstances 
under  which  be  so  put  an  end  to  those  securities.  But  the  Lord 
Ordinary  must  confess,  that,  if  it  be  held  that  the  executry  is 
discharged  by  the  marriage- con  tract,  he  should  find  great  difficulty 
in  seeing  a  safe  and  solid  legal  ground  for  coming  to  this  con- 
clusion ;  because  be  thinks  that  every  thing,  as  to  the  sums 
mentioned  in  the  marriage-contract  beyond  the  £^020,  depended 
on  the  will  of  Mr  Wright,  and  that  he  has  not  expressed  any 
such  will  in  any  legal  form.  At  the  same  time,  Afr  Wright*s 
letter  of  the  7th  May  1829,  at  least  with  regard  to  the  j£400, 
may  be  admissible  in  this  particular  point,  and  may  be  deserving 
of  the  serious  consideration  of  the  Court.  5.  The  Lord  Or- 
dinary is  of  opinion,  that,  according  to  the  terms  and  legal  im- 
port of  the  deed  in  favour  of  Mrs  Clark  at  her  marriage,  the 
acceptance  of  the  provisions  thereby  made  in  her  favour  cannot 
be  held  to  import  a  discharge  of  the  legitim.  The  rule  is  fixed, 
that  legitim  is  not  discharged  6y  implication ;  and  there  are  no 
words  in  this  deed  which  have  ever  been  held  to  import  a  dis- 
cbarge of  legitim.  And,  although  there  is  much  argument  used 
by  both  parties  on  this  point,  the  Lord  Ordinary  is  not  able  to 
find  authority  for  holding,  that  without  any  words  of  discharge, 
a  discharge  may  be  inferred  from  collateral  circumstances ;  while 
the  circumstances  relied  on  are  also  of  very  doubtful  effect.  6. 
The  Lord  Ordinary  is  of  opinion,  that,  if  the  legitim  has  been 
disciiarged,  both  by  Mrs  Stewart  and  by  Mrs  Burns,  Mrs  Clark 
is  not  bound  to  collate  her  special  provisions  before  claiming 
legitim  ;  because  *  collation  is  admitted  only  among  those  who 
are  entitled  to  a  legitim  ;*  and  farther,  that  collation  does  not 
take  place  as  to  the  dead's  part.  There  are  some  other  points 
of  less  importance  discussed  in  the  cases ;  but  the  Lord  Ordi- 
nary does  not  think  it  necessary,  in  reporting  the  cause,  to  ex- 
press any  opinion  concerning  them.  The  case  is  certainly  a 
hard  one,  especially  in  regard  to  Mr  and  Mrs  Burns :  But  the 
Lord  Ordinary  would  be  afraid  of  shaking  well-established  prin- 
ciples and,  rules  of  law,  in  yielding  to  such  feelings  of  hardship, 
or  judging  of  the  effect  of  solemn  deeds  by  loose  notions  of  what 


it  may  be  thought  would  have  been  equitable  or  fair.  No  result 
could  possibly  have  been  more  opposite  to  the  admitted  intetUion 
of  Mr  Hogg  of  New  Liston,  than  the  decision  by  which  the 
0tte«half  of  his  moveable  estate  was  adjudged  to  Mrs  Lasbley 
exclusively  as  legitim,  in  respect  of  tbe  discharges  granted  by  hia 
other  younger  children." 

At  advising, 

The  Lord  Jusiice.Clerk.-^Mj  Lords,  in  this  case  none  of  ut 
gave  any  opinion  at  the  time  that  we  beard  the  very  able  argu- 
ment at  the  bar,  but  I  must  set  out  with  saying,  that,  having  very 
deliberately  considered  this  volume,  which  contains  very  able 
cases  as  well  as  a  most  voluminous  record,  with  an  appendix 
containing  tbe  various  documents  produced,  without  having  read 
one  word  of  the  opinion  expressed  by  tbe  Lord  Ordinary  in  bis 
note,  I  arrived  at  the  very  same  conclusions  which  I  find  that 
bis  Lordship  has  done  on  every  point  of  tlie  case,  except  one.  The 
point  on  which  I  thus  dififered  from  his  Lordship  was,  as  to  the 
special  claim  by  Mrs  Burns  for  certain  sums  specially  mentioned 
in  her  contract  of  marriage.  I  was  perfectly  satisfied  that  both 
the  defenders  have  completely  discharged  their  claims  to  legitim, 
and  I  am  satisfied  that  one  of  them  has  also  discharged  her  claim 
on  the  executry.  But  on  the  point  as  to  Mrs  Burn8*8  special 
claim,  I  wished  to  hear  farther  argument,  and  that  argument  we 
have  now  heard.  Since  the  case  was  last  before  your  Lordships, 
I  have  again  attentively  considered  the  record,  the  cases,  and  the 
productions,  and  I  am  now  completely  satisfied  that  Mrs  Burns 
has  given  us  tbe  true  meaning  of  tbe  obligation  which  was  under- 
taken by  her  father  when  she  granted  the  broad  discbarge  now 
founded  on  against  her.  I  am  aware  that  this  is  a  delicate  ques- 
tion, and  that  your  Lordships  are  called  upon  to  decide  it  on 
legal  and  also  upon  equitable  principles.  I  have  certainly  formed 
a  very  clear  opinion  as  to  the  ampleness  and  sufficiency  of  the 
discharge  by  Mr  and  Mrs  Burns  of  every  right  competent  to 
them,  either  against  their  father  or  his  succession ;  for  I  have  not 
the  least  doubt  that  the  discharge  of  tbe  claim  of  executry  does 
include  a  discharge  of  the  claim  to  the  dead*s  part.  But  while 
I  have  formed  this  opinion  as  to  the  sufficiency  of  the  discbarge 
by  them,  I  have  also  formed  a  very  clear  opinion  as  to  the  prin- 
ciples upon  which  we  have  to  determine  and  decide  what  were 
the  obligations  undertaken  by  the  father  to  them  when  they 
executed  that  discharge.  It  is  a  very  delicate  question  indeed, 
to  be  called  on  to  decide  on  tbe  meaning  and  intention  of  tbe 
parties ;  but  when  they  have  executed  a  deed,  based  on  the  prin- 
ciples of  botuijides,  and  where  there  is  not  tbe  least  ground  to 
suppose  that  the  one  party  meant  to  take  advantage  of  the  other, 
but  that  every  thing  was  to  be  done  on  the  most  equitable  terms, 
then  I  apprehend  that  that  principle  of  bonajidet  comes  to  be  of 
extreme  importance  in  tbe  present  case ;  and  it  does  appear  to 
me,  that  when  Mr  Wright's  eldest  daughter  insists  that  full  effect 
be  given  to  the  discharge  by  Mrs  Burns,  that  it  is  made  out  upon 
grounds  sufficient  in  law,  and  certainly  upon  the  broad  principles 
of  equity,  that  she  is  entitled  to  say,  you  must  give  effect  to  tbe 
declared  purpose  and  view  of  her  father  in  the  counterpart  of 
the  deed.  Your  Lordships  are  fully  aware  of  the  important 
clause  in  page  38  of  the  appendix.  But  before  making  any  re- 
roarka  on  this  clause,  I  roust  notice  what  appears  to  me  to  be 
extremely  important,  namely,  the  commencement  of  the  deed. 
Your  Lordships  are  aware  that  the  property  of  Mr  Burns  did 
not  turn  out  to  be  so  good  or  so  valuable  a  consideration  as  was 
expected  at  the  time  when  the  contract  was  entered  into ;  but 
we  have  this  gentleman  conveying  to  her  his  property  of  Garvald 
out  and  out ;  «nd  as  this  property  was  at  tbe  time  considered  to 
be  valuable,  there  is  no  doubt  that  this  consideration  must  have 
weighed  strongly  on  the  minds  of  all  tbe  contracting  parties. 
Tbe  contract,  to  which  tbe  father  was  a  party,  proceeds  thus : — 
**  In  contemplation  of  the  said  provisions  above  written,  made 
by  the  said  Rev.  John  Burns  in  favour  of  tbe  said  Mary 
Wright,  the  said  James  Wright  hereby  binds  and  obliges  him- 
self, &c.,  to  content  and  pay  to  tbe  said  Mary  Wright,  upo7i  her 
marriage  datf,  tbe  sum  ot  J^dO^O  Sterling."  Then  follows  an 
enumeration  of  tbe  different  securities  and  sums  of  money  con- 
veyed or  paid  to  her  on  her  marriage  day,  which,  at  tbe  middle 
of  page  SB,  are  stated  to  make  "  up  the  above  mentioned  sum 
of  ^:j020  Steiling.*'    Then,  my  Lords,  there  follows  a  clause  in 
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these  terms,  upon  wbich  I  lay  very  great  stress  :->"  MoreoTer, 
the  said  James  Wright  hereby  declares,  that  over  and  above  the 
foresaid  sum  of  j£>)0-20,  the  said  Mary  Wright  shall  rec^ivtf/*— 
your  Lordships  will  observe — '*  thaii  receive**  **  at  his  death,  what- 
ever farther  provisions  he  may  think  proper  to  give  her  under 
his  settlements.  And  in  the  event  of  his  dying  intestate," — (the 
case  which  your  Lordships  know  has  happened,) — "and  without 
making  a  settlement  quoad  her,  he  hereby  declares,  that  she 
shall  be  entitled  to  the  various  sums  of  money  standing  in  her 
name  in  the  after-mentioned  bonds  and  securities."  Here  your 
Lordships  observe  a  declaration,  that  she  shall  receive  the 
various  sum  of  money  then  *'  standing  in  her  name**  in  the  four 
bonds  which  are  there  enumerated,  making,  as  the  deed  proceed** 
"  in  whole  the  sum  of  £'2675  Sterling,  which,  with  the  sum  of 
£JKH20  Sterling,  now  advanced,  makes  her  patrimony  to  be 
£5695  Sterling."  Here  there  ia  no  ambiguity  or  doubt  as  to 
what  Mrs  Burns  is  entitled  to  receive,  and  it  appears  to  me  to 
have  been  clearly  the  intention  of  the  parties,  that  in  the  event 
of  Mr  Wright  not  making  a  settlement  quoad  her,  that  Mrs 
Burn8*s  patrimony  was  to  be  £5695.  The  contract  goes  on  to 
state, — **  which  sum  of  jC^20  Sterling,  the  additional  provi- 
sions to  be  made  for  the  Kaid  Mary  Wright  in  her  said  father's 
settlements,  or  in  place  thereof,  as  before  mentioned,  the  sums 
of  money  which  may  be  standing  in  her  name  in  the  above*men« 
tioned  securities  at  the  time  of  his  said  death,  she,  the  said  Mary 
Wright,  and  her  said  intended  husband,  the  said  Rev.  John 
Burns,  hereby  accept  of  as  in  full  satisfaction  and  payment  to 
her  and  her  said  intended  husband,  of  all  bairn*s  part  of  gear, 
legitim,  portion-natural,  executry,  and  every  other  thing  else  that 
she  or  be  might  ask  or  crave  of  the  said  James  Wright,  her  father, 
or  his  representatives,  through  his  death,  or  the  death  of  the  said 
Mary  Powell,  his  spouse,  or  in  any  other  manner  of  way  what- 
ever,  unless  her  said  father  shall  be  incliiled  from  good-will  and 
favour  towards  his  said  daughter,  to  make  any  farther  provisions 
in  her  favour."  Now,  my  Lords,  looking  at  those  chiuses  of 
this  deed,  it  appears  to  me  that  its  meaning  and  import  is,  that 
Mrs  Burns  shall  be  entitled,  over  and  above  the  specific  sums 
thus  pttid  down  to  her  on  her  marriage  day,  to  any  sums  which 
he  may  provide  for  her  in  his  settlement.  But  if  there  be  no 
settlement,  then  we  have  a  separate  set  of  provisions  amounting 
to  £'2675t  to  which,  in  that  case,  Mrs  Burns  was  entitled.  It 
was  in  respect  of  the  advance  or  payment  so  made  on  the  occa- 
sion of  the  marriage,  and  on  the  assurance  that  she  would  re- 
ceive some  proviiiion  under  Mr  Wright*s  settlement,  if  he  exe- 
cuted any  such  deed,  and  failing  his  doing  so,  that  she  should 
receive  tbe  whole  sum  of  j£2675,  that  Mr  and  Mrs  Burns  grant- 
ed the  present  discharge.  With  regard  to  that  part  of  the  deed 
which  contains  an  obligation  on  the  parties  to  join  with  Mr 
Wright  in  deeds  discharging  or  calling  up  the  sums  contained  in 
the  bonds  so  provided  to  Mrs  Burns,  1  think  the  answer  of  the 
Dean  of  Faculty  was  most  triumphant  and  satisfactory ;  because, 
as  power  was  reserved  by  Mr  Wright  to  test  upon  these  bonds, 
ttiid  to  make  farther  provisions  upon  Mrs  Burns,  it  was  neces- 
sary, if  be  was  to  exercise  that  power,  that  he  should  have  full 
control  over  his  estate.  If,  however,  Mr  Wright  did  not  exercise 
the  power  which  he  thus  reserved,  of  making  farther  provision  to 
Mr  and  Mrs  Bums  in  his  deed  of  settlement,  then  they  must  be 
entitled  to  get  the  sums  which  were  contained  in  the  lionds, 
because  the  declaration  is,  that  Mrs  Bunis's  patrimony  is  to  be 
^5695,  and  these  sums  are  necessary  to  make  up  that  patri- 
mony. With  such  a  declaration  in  tbe  face  of  this  deed,  as  the 
consideration  for  which  she  grants  the  discharge,  in  a  deed  too, 
to  which  the  father,  and  the  husband  who  was  making  most 
ample  and  liberal  provisions  for  his  wife,  are  both  parties  ;  and 
seeing  tbe  very  liberal  manner  in  wbich  the  father  conducts  him- 
self towards  her,  1  think  that,  upon  the  principles  of  sacred  jus- 
tice, and  clear  principles  of  law  and  equity,  we  cannot  deal  with 
this  deed  in  any  other  way  than  as  a  lair  contract  between  man 
and  man ;  and  I  put  upon  it  that  construction  which  is  borne 
out  by  the  words  of  it,  that  he  was  bound  to  make  a  liberal  and 
farther  provision  for  her ;  but  if  he  did  not  make  such  farther 
settlement  or  provision,  then  that  Mrs  Burns  should  have  right 
to  the  sums  described  in  her  contract,  by  which  her  patrimony 
should  amount  to  Jh695.  Holding,  therefore,  that  Mr  Wright 
^U  acting  merely  from  paterna)  motivesi  and  that  he  entered  into 


this  contract  on  the  principlea  of  bona  fidet,  and  that  all  tbe 
parties  acted  on  the  same  principle,  I  hold  that  the  priyciplea  of 
bonajides  must  apply  to  the  whole  deed,— we  cannot  lay  bold  of 
a  complete  counter  discharge  on  the  one  band,  leaving  out  tbe 
consideration  on  the  other,  but  we  must  take  the  discharge  and 
the  consideration  together.  Now,  I  cannot  see  upon  what  prin- 
ciple it  can  be  maintained,  that  the  only  consideration  for  this 
discharge  was  tbe  ^d020  paid  down  on  the  otcasion  of  the  mar- 
riage. On  the  contrary,  it  appeara  to  me  that  it  was  on  tbe  re- 
liance that  an  ample  provision  would  be  made  to  Mrs  Bums  ia 
her  father's  settlement,  but  it  is  admitted  on  all  hands  that  no 
settlement  was  made  by  Mr  Wright.  And  tbe  provision  in  tbe 
contract  for  the  case  of  Mr  Wright  not  making  a  settlement  is* 
that  Mrs  Bums  shall  have  right  to  the  sum  standing  in  her  name 
in  certain  bonds.  The  words  **  farther  provision"  in  that  clause 
are,  I  think,  extremely  important,  because  they  demoostrate 
'  clearly  tbe  impossibility  of  holding  that  tbe  £30SD  waa  to  be 
the  whole  fortune  of  this  woman.  For  Mr  Wright  declares  that 
he  is  to  make  a  farther  provision  for  her,  which  unquestionably 
be  must  have  meant  at  the  time  to  do,  but  if  he  die  intestate  and 
make  no  settlement,  then  the  declaration  is,  that  Mrs  Bums 
shall  have  right  to  the  contents  of  tbe  bonds  standing  in  her 
name  at  the  date  of  the  contract.  Such  being  the  fact,  are  we 
to  find  that  no  substantial  benefit  is  to  arise  from  that  wbich  was 
held  out  to  these  parties,  and  that  this  was  all  a  delusion  ?  Are 
we  to  suppose  that  Mr  Wright  took  care  to  have  tbe  contract 
framed  in  such  a  manner  as  to  entitle  him  to  say,  thai  whatever 
your  supposition,  or  whatever  your  reliance  was  upon  its  terms, 
I  really  meant  no  such  thing.  If  we  were  to  do  so^  I  think  we 
would  attach  to  the  memory  of  this  man  a  lasting  stigma,  which 
I  do  not  feel  warranted  in  attaching  to  it.  It  appears  to  me 
that  Mr  Wright  meant  fairly  to  state  what  his  views  were, — that 
he  has  manifested  these  views  by  the  declarations  which  be  has 
made ;  and  that  it  would  be  a  breach,  both  of  law  and  equity,  not 
to  give  effect  to  them.  I  cannot  deny  effect  to  these  declarations 
by  putting  a  construction  upon  this  deed  which  would  satach 
discredit  to  the  memory  of  Mr  Wright,  for  I  think  be  meant  to 
act  fairly,  and  had  no  wish  to  create  hopes  or  expectations  that 
he  did  not  mean  to  realise.  But  if  he  did  not  mean  what  these 
parties  supposed,  that,  in  addition  to  the  j£3020,  they  were  to 
have  a  substantial  interest  in  tbe  succession,  then,  when  he  got 
this  discharge  from  them,  he,  a  professional  man,  must  be  held 
to  have  imposed  on  these  parties,  who  had  no  legal  adviser,  by 
having  the  deed  drawn  in  such  an  ambiguous  way,  which  would 
have  been  extremely  wrong.  But  I  can  put  no  such  construc- 
tion upon  this  deed.  I  cannot  believe  that  he  reserved,  or  intend- 
ed to  reserve  a  power  to  cut  off  Mra  Burns  with  a  shilling  or  a 
farthing,  or  that  be  meant  to  give  them  nothing.  Then,  what 
takes  place  ?  In  the  first  instance,  the  debtor  in  one  of  the  bonds 
forces  Mr  Wright  to  take  payment  of  its  contents,  and  another  of 
tbe  debtors  dies.  In  neither  instance  did  Mr  Wright  ask  up  the 
money ;  but  when  he  did  receive  it,  he  commenced  looking  out 
for  a  new  investment,  which,  however,  he  never  obtained ;  and 
your  Lordships  are  asked  to  hold,  in  such  cirpunistances,  that 
Mr  and  Mrs  Burns  have  no  right  to  the  sums  which  were  so  paid 
up.  When  payment  was  thus  offered  of  the  contents  of  one  of  tbe 
bonds,  tbe  correspondence  took  place  between  Mr  Wright  and 
Mrs  Burns,  which  is  printed  in  the  appendix,  which  shows  that 
Mrs  Burns  made  some  objections  to  this  money  being  received 
by  Mr  Wright,  in  which  she  was,  no  doubt,  acting  a  very  foolish 
part.  But  there  is  nothing  in  that  correspondence  to  show  that 
he  changed  his  intentions  towards  Mrs  Burns,  or  (hat  be  did  not 
still  intend  that  she  should  have  all  the  suois  which  had  been 
standing  in  her  name.  I  hold  that  there  was  to  be  clearly  and 
substantially  a  farther  provision  to  this  lady;  and  the  question  is, 
whether  I  am  not  entitled  to  put  upon  this  deed  that  sort  of  con- 
struction which  will  give  her  substantial  justice.  In  doing  so, 
we  will  give  her  nothing  but  what  her  father  meant  her  to  re- 
ceive. But  if  we  do  not,  I  think  we  will  fall  short  of  giving 
that  which  was  fairly  held  out  to  her  by  her  father  in  her  coo- 
tract  of  marriage.  Now,  it  appears  to  me  that  we  have  autho- 
rity on  which  we  can  rely,  that,  in  construing  this  contract,  we 
cannot  look  at  any  prior  writings  which  may  have  passed  between 
the  parties,— that  is  a  point  wbich  I  hold  to  be  quite  fixed  by 
the  case  of  Gordon,  referred  to  b^  f/h  Keay,— but  while  I  do 
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not  dispate  this  doctrine,  I  tbink  that,  in  a  question  of  interpre- 
tation of  a  deed  like  the  present,  we  are  entitled  to  gpitber  the 
intention  of  the  parties  from  all  their  conduct,  and  that  we  are 
entitled  to  look  to  every  letter  and  scrap  of  paper  written  afltsr 
the  date  of  the  contract.  This  I  bold  to  be  perfectly  legitimate, 
and  if  it  be  so,  let  us  look  narrowly  into  wbat  is  proved  in  the 
writings  in  process  to  have  been  Mr  Wrigbt*s  understanding  of 
this  contract.  In  the  Jiru  place,  I  must  say  that  I  cannot  lay 
out  of  mind  the  reservation  contained  in  the  discharge.  The 
discbarge  was  prepared  in  the  office  of  Mr  Wright,  and  was  either 
drawn  or  revised  by  Mr  Wright  himself.  In  this  discharge  Mrs 
Burns  acknowledges  the  payment  of  jC3020.  She  discbarges 
this  sum,  and  all  claims  following  on  it,  as  well  as  the  contract 
of  marriage,  in  so  far  as  it  relates  to  the  said  obligation  for  pay- 
ment of  the  said  sum  of  j£d020.  But  the  discharge  goes  no 
further,  and  there  is  an  implied  reservation  as  to  something  more. 
f<low,  my  Lords,  I  conceive  that  this  special  discharge  and  reserva- 
tion show  Mr  Wright's  understanding  of  the  obligation  which  be 
bad  undertaken  in  Mrs  Burns's  contract  of  marriage;  and  I  can- 
not conceive  the  use  of  a  reservation,  unless  it  had  reference  to 
a  farther  obligation,  or  substantial  additional  provision,  which 
was  to  be  made  to  Mrs  Burns.  In  the  second  place,  your  Lord- 
ahips  have  the  holograph  memorandum  on  page  50  of  the  ap- 

Sendix,  with  which  you  are  perfectly  familiar.  It  was  explained 
y  the  Dean  of  Faculty,  that  the  title  prefixed  to  that  memo- 
randum, as  printed  in  the  appendix,  was  not  holograph  of  Mr 
Wright,  but  was  merely  a  description  of  the  documenL  But 
the  body  of  the  memorandum,  and  the  marking — "  Mrs  Burns, 
^5695*' — on  the  back,  are  all  holograph  of  Mr  Wright.  In  that 
document  there  is  entered  by  Mr  Wright  himself,  as  payable  to 
Mrs  Burns  '*  cU  her  /other's  death,  by  her  contract  of  marriage, 
**  lit.  The  half  of  i^2050,  which  was  secured  on  the  estate  of 
Iieitchtown  .  .  ^1125    0    0 

"  2d,  The  one  half  of  ^1200,  due  by  Messrs  and 

Mrs  Fletcher  of  Edinburgh's  personal  bond  600  0  0 
*'  a/.  The  half  of  an  heriuble  debt  of  ^1100,  se- 
cured on  the  estate  of  Balhaldies  *  550  0  0 
'*  4th,  The  sum  that  was  secured  on  the  lands  of 
Silvermills  at  Edinburgh,  but  which  was 
obliged  to  be  received  by  Mr  Wright  at  the 
death  of  the  borrower  in  1829               .  400    0    0 


which,  with  the  before  mentioned  sum  of 


^2675    0    0" 
3020   0   0 


makes  £5605  0  0. 
This  document  I  consider  to  be  of  very  great  importance,  be- 
cause it  contains  a  statement  of  the  sums  which  Mr  Wright 
held  to  be  payable  to  Mrs  Burns  at  his  death,  under  ber  con- 
tract of  marriage,  and  it  contains  the  two  sums  ofi;ll25and 
^400  now  in  dispute,  although  these  sums  had  been  previously 
received  by  Mr  Wright.  It  is  quite  clear,  from  the  terms  in 
which. these  two  sums  are  entered  in  this  state,  that  they  had 
been  previously  received  by  Mr  Wright ;  and  the  fact  that  he  enters 
them  as  being  still  payable  to  Mrs  Burns,  is  perfect  demonstra- 
tion, under  Mr  Wright's  own  band,  that  he  bad  the  same  views 
»8  to  the  meaning  of  this  contract  which  I  have.  This  memo- 
irandum,  with  the  dedarjations  which  it  contains,  are  extremely 
inapoitant.  It  is  holograph  of  Mr  WrighL  It  states  cor- 
rectly to  a  fraction,  the  sums  in  the  bonds  and  in  the  contract. 
Its  Ude,  also  holograph  of  Mr  Wright,  is,  "  Mrs  Mary  Wright 
alias  Bums,  £5695,"  and  this  document  is  laid  carefully  past 
amongst  his  papers.  I  bold  this  document  to  be  very  little  short 
of  a  settlement ;  and  if  this  man's  name  had  been  put  to  it,  there 
never  could  have  been  a  question  upon  the  subject.  It  would 
bave  been  a  settlement  in  favour  of  Mrs  Burns  ;  and  while  it 
would  have  given  her  a  title  to  claim  the  amount  from  his  repre- 
sentatives, would  bave  been  a  sufficient  authority  for  them  to 
pay.  Besides,  it  is  declared  in  this  memorandum,  that  it  is  in 
respect  of  her  contract  of  marriage  that  this  sum  is  payable  to 
5lr8  Burns  at  her  father's  death,  which  alone  shows  clearly 
Mr  Wright's  understanding  of  its  terms ;  and  therefore  the  con- 
struction which  I  put  upon  this  deed  is  no  other  construction 
than  that  which  he  has  actually  put  upon  it.  In  the  third  place, 
pay  Lords,  there  is  the  valuable  and  important  document,  holo- 


graph of  Mr  Wright,  regarding  the  provisions  both  to  Mrs  Clark 
and  Mrs  Burns,  in  which  we  have  the  whole  provisions  to  these 
parties  set  down  as  of  precisely  the  same  nature,  and  as  if  the 
difference  in  amount  was  the  only  difference  between  them. 
The  document  is  dated  2d  September  1825,  and  is  marked 
"  Mrs  Clark ;"  and  after  specifying  ber  provisions,  amounting  to 
j£6125,  there  is  on  the  left-hand  side  of  the  document  the  fol- 
lowing marking,  holograph  of  Mr  Wright  i 

^6125    0    U 
5695    0    0 


£530  0  0 
The  £5695  being  the  exact  amount  of  Mrs  Barns*S  patrimony, 
Mr  Wright  subtracts  the  lesser  of  these  provisions  from  the 
greater,  and  on  contrasting  the  one  with  the  other,  be  makes 
the  only  difference  between  them  the  difference  in  amount, 
namely  £530.  This  farther  declaration,  under  this  gentleman's 
own  hand,  I  hold  to  be  a  piece  of  important  evidence.  Then, 
my  Lords,  there  is  the  correspondence  between  Mr  Wright  and 
Airs  Burns,  as  to  discharging  the  Silvermili's  bond.  It  is  evi- 
dent that  Mrs  Burns  was  extremely  ill-advised  in  this  mat- 
ter, but  in  all  probability  the  correspondence  had  arisen  in  con- 
sequence of  the  obligations  which  had  fallen  on  Mr  Burns  by 
his  brother's  debts,  which  had  very  much  diminished  the  value 
of  his  property;  and  being  soured  at  this,  Mrs  Burns  wrote  the 
foolish  letters  which  are  now  before  us.  I  see  nothing,  how- 
ever, in  this  correspondence,  which  shows  that  Mr  Wright 
changed  his  opinion  of  Mrs  Burns,  or  as  to  the  obligations  which 
he  was  under  to  her.  When  she  a»ks  him  for  an  obligation 
upon  stamped  paper,  he  says  that  she  had  not  examined  the 
contract,  because  it  is  upon  stamped  paper,  and  is  equally  bind- 
ing on  me  as  on  you.  Now  if  by  this  Mr  Wright  meant  to  hold 
out  to  Mrs  Burns,  that,  under  her  contract,  she  had  a  right 
to  the  sums  which' he  did  not  intend  and  did  not  think  that  he 
was  bound  to  give  her,  and  that  be  did  it  fur  the  purpose  of  de- 
ception, I  say  that  it  was  the  grossest  fraud  that  a  father  could 
commit  upon  a  child.  But  Mr  Wright  was  perfectly  incapable 
of  any  thing  of  this  kind.  All  that  be  says  is,  that  though  yoa 
press  for  security,  I  think  you  are  perfectly  secured ;  and  as  be 
had  seen  that,  according  to  the  vulgar  notion,  she  did  not 
think  herself  secure,  unless  upon  stamped  paper,  he  tells  ber 
that  she  is  already  secured  upon  stamp  paper:  You  have  a 
contract  of  marriage,  which  is  on  sumped  paper;  and  you 
are  a  very  foolish  woman  for  entertaining  such  ideas,  and 
for  acting  as  you  have  done ;  but  notwithstanding  all  you 
have  done,  you  will  still  find  me  your  affectionate  father. 
With  all  this  evidence  of  Mr  Wright's  understanding  of  this 
contract,  are  we  to  suppose  that  he  meant  to  deprive  this  daughter 
of  upwards  of  ^1500  of  her  patrimony.  Being  unable  to  form 
any  such  opinion,  I  am  brought  back  to  the  fair  and  bona  fide 
construction  of  this  marriage-contract,  by  which  the  husband  and 
wife  surrendered  all  legal  claims  against  the  father  and  his  estate, 
and  in  which  he  declared  that  Mrs  Burns  shall  have  right  to  an 
additional  provision,  if  he  did  not  make  a  settlement  as  to  her, 
which  would  make  her  patrimony  amount  to  ^5695.  I  am  there- 
fore for  sustaining  the  claim  of  Mrs  Burns  for  the  two  sums 
which  were  so  accidentally  paid  up  to  Mr  Wright,  who  had  no 
intention  of  calling  up  these  bonds,  and  who  never  indicated  a 
purpose  contrary  or  at  variance  with  the  declaration  in  Mrs 
Burns's  contract  of  marriage.  By  putting  them  in  possession 
of  these  sums,  they  will  only  be  put  in  possession  of  what  was 
declared  to  be  their  patrimony.  Such  is  my  opinion,  and  the 
grounds  upon  which  it  is  formed,  as  to  this  claim ;  for  upon  all 
the  other  points,  my  opinion  entirely  coincides  with  that  given 
and  expressed  by  the  Lord  Ordinary. 

Lord  Glenlee, — I  concur  with  your  Lordship  on  all  the  points, 
except  as  to  the  £\525,  The  contract  of  marriage  entered  into 
by  Mrs  Burns  is  in  a  peculiar  style,  and  it  does  not  appear  to 
me  to  be  a  good  style.  However,  there  is  generally  in  all  dis- 
charges of  the  legitim  a  reservation  of  all  farther  sums  which  the 
father  may  please  to  give.  This  chance,  and  the  jCd020,  were  the 
considerations  here  given  for  the  discharge.  Besides  the  ;£3020, 
she  is  to  have  the  **  sums  of  money  standing  in  her  name"  in  the 
bonds  and  securities  therein  specified,  at  Mr  Wright's  death,  but 
Mr  Wright  is  to  have  power  to  test  upon  and  dispose  of,  cither 


no 


THE  SCOTTISH  JURIST. 


[Jan. 


onerously  or  gratuitously,  the  whole  of  these  sums  as  be  may 
think  fit,  and  Mr  and  Mrs  Burns  become  bound  to  concur  in  all 
deeds  which  may  be  considered  necessary  to  enable  him  to  do  so. 
Mrs  Burns  is  thus  only  to  hare  the  sums  standing  in  her  name 
in  these  securities  at  the  time  of  Mr  WrighCs  death.  It  is  im- 
possible for  me  to  conceive  that  the  father  was  not  entitled,  by 
uplifting  the  money,  without  reinvesting  it,  or  in  any  other  way 
be  chose,  to  disappoint  the  conditional  destination.  Suppose 
Mr  Wright  bad  left  a  settlement,  giving  only  a  small  sum  to 
Mrs  Burns,  could  she  have  objected,  and  said  it  was  too  little  ? 
Mr  Wright,  although  he  had  left  her  nothing,  would  just  have 
been  taking  the  benefit  of  the  clause  in  the  deed  which  entitled 
bim  to  do  so.  I  ran  conceive  that  these  people  bad  a  strong  ex- 
pectation that  the  father  would  give  tbem  the  whole  £5^95  at 
his  death.  But  be  had  a  clear  right  to  disappoint  tbem  if  he 
chose,  and  it  appears  to  me  that,  to  the  extent  of  the  ^1525 
called  up,  he  did  so.  I  agree  with  the  Lord  Ordinary,  that  really 
and  truly  there  is  no  foundation  whatever  for  this  claim  on  the 
face  of  the  contract.  With  regard  to  the  correspondence  between 
Mr  Wright  and  Mrs  Burns  as  to  the  £400  bond,  I  own  it  rather 
struck  me  as  unfavourable  to  the  claim.  One  thing  is  pretty 
clear,  that  Mrs  Burns  appears  to  have  been  quite  aware,  that 
unless  she  got  a  separate  bond  and  obligation,  she  had  no  secu- 
rity whatever,  in  virtue  of  the  contract  of  marriage,  beyond  the 
£9020,  and  she  remonstrates  on  the  great  difference  which  this 
makes  between  her  and  her  sister  Mrs  Clark.  She  requires, 
before  signing  the  di<icharge,  an  obligation  on  stamp  to  reinvest 
the  money,  which  Mr  Wright  refuses  to  grant,  but  refers  her  to 
the  contract  of  m8rriuge>  as  already  containing  on  stamp  all  that 
he  was  bound  to  fulfil.  It  is  said  Mr  Wright  wrote  that  he 
would  reinvest  the  money  if  a  good  opportunity  should  occur, 
but  this  was  the  mere  indication  of  a  purpose.  He  refused  to 
grant  her  any  obligation  to  that  efiTect,  which  struck  me  very 
much,  as  he  had  here  an  opportunity  of  putting  it  on  that  footing 
if  be  bad  chosen,  but  instead  thereof,  he  resolved  to  keep  the  mat- 
ter in  his  own  power.  He  neither  renews  the  obligation  to  her, 
nor  does  he  afterwards  reinvest  the  money.  Then  as  to  the 
Leitchtown  bond,  it  was  got  up  without  the  intervention  of  Mrs 
Bums  at  all.  He  would  not  have  uplifted  it  if  be  could  have 
helped  it,  but  then  he  could  have  lent  it  to  some  other  person. 
Instead  of  doing  so,  or  setting  it  aside  for  her  security,  he  mixed 
it  with  his  own  cash,  and  thereby,  I  think,  altered  the  destina- 
tion of  it.  We  must  infer  that  Mr  Wright  did  not  mean  to 
continue  to  Mrs  Burns  the  benefit  of  the  sums  contained  in  these 
two  bonds ;  and  by  the  contract,  she  was  only  to  have  what 
stood  in  her  name  at  the  time  of  Mr  Wright's  death.  I  there- 
fore concur  in  the  opinion  of  the  Lord  Ordinary,  who  states  thdt 
the  claim  of  Mrs  Burns  may  be  reasonable,  but  that  it  cannot  be 
given  effect  to  by  this  CourL 

Lord  Meadowhank I  have  read  the  papers,  and  formed  a 

clear  opinion.  But  it  would  not  be  satisfactory  to  the  parties, 
or  to  my  own  mind,  were  I  to  indicate  that  opinion,  not  having 
heard  the  argument. 

Lord  Medwyn, — J  have  formed  an  opinion  as  to  the  j£1525,  dif. 
ferent  from  that  of  Lord  Glenlee,  but  I  still  express  that  opinion 
with  more  than  usual  diffidence.  The  contract  first  provides,  that 
Mrs  Burns  shall  be  entitled  to  the  sums  of  money  standing  in  her 
name  in  the  bonds,  and  securities  therein  specified.  Had  the 
clause  stopped  here,  there  could  have  been  no  doubt,  but  the  ques« 
tion  is,  whether  the  meaning  is  controlled  or  altered  by  the  sub- 
sequent words,  **  which  may  be  standing  in  her  name  at  the 
time  of  his  (Mr  Wright's)  de<ith.**  It  is  important  in  this  case, 
that  Mr  Wright  apparently  wished  the  securities  to  remain  in 
the  same  state  in  which  they  were.  There  is  no  indication  that 
he  meant  to  make  any  change.  As  to  Silvermills,  the  money 
was  forced  upon  him.  I  have  examined  the  correspondence  be- 
tween bim  and  Mrs  Burns  as  to  this  bond.  In  his  letter  to  her 
of  7th  May  1829,  he  says :  "  Rest  assured  that  so  soon  as  I  find 
an  eligible  security,  the  jC400  will  be  lent  out  in  my  name  and 
yours,  as  in  the  present  bond  over  Silvermills.**  There  is  after- 
wards some  irritation;  but  in  his  letter  of  4th  December  1829, 
Mr  Wright  refers  to  the  contract  of  marriage  as  already  bind- 
ing him,  at  his  decease,  to  fulfil  the  obligation  which  she  re- 
quired him  to  grant ;  and  he  writes  to  her  in  terms  which  do  not, 
lip  to  that  time  at  least,  indicate  any  change  in  his  intentions. 


I  lay  Tery  great  stress  on  the  holograph  note  by  Mr  Wright,  of 
the  provisions  to  Mrs  Bums,  which  clearly  shows  that  he  con- 
ceived  the  sums  in  the  securities  specified  in  the  contract  to  be 
thereby  payable  to  her  at  his  death.  This  note  is  tubsequeni 
to  the  correspondence,  in  which  there  had  been  some  quarrel, 
and  subsequent  to  the  SilvermilPs  bond  having  been  paid  up. 
The  sum  secured  over  Leitchtown  was  drawn  without  requir- 
ing Mrs  Burns  to  be  a  party  to  the  discbarge.  I  think  Mr 
Wright's  holograph  memoranda  are  very  good  evidence  to  show 
what  his  intentions  were.  The  memorandum,  specifying  wbac 
was  payable  to  Mrs  Bums  by  her  contract  of  marriage  at  her 
father's  death,  is  most  important,  although  I  would  hesitate  a 
little  in  going  so  far  as  the  Lord  Justice-Clerk,  in  holding  that, 
if  signed,  it  would  have  been  a  settlement.  It  is,  however,  ex« 
oeediogly  good  evidence,  to  show  what  this  gentleman's  views 
were  of  the  obligations  undertaken  by  him,  down  at  least  to  July 
1890;  and  that  the  temporary  irritation  which  unquestionably 
at  one  time  did  exist,  was  closed  by  his  writing  to  bis  daughter 
that  she  would  ever  find  him  her  affectionate  father.  It  is  said 
that  he  changed  his  intention  here,  because,  when  the  Leitch- 
town bond  was  paid  up,  he  set  aside  j£l  125  thereof  to  Mrs 
Clark,  but  no  part  of  it  to  Mrs  Burns.  But  there  was  a  good 
reason  for  this,  as  Mrs  Clark  had  an  immediate  right  to  her 
share  of  this  bond,  but  Mrs  Bums  had  no  right  till  her  father's 
death.  These  are  the  grounds  on  which  I  have  come  to  the 
opinion,  that  this  old  gentleman  put  the  same  construction  on 
the  contract  which  I  do,  viz.  that  Mrs  Burns  was  to  be  entitled 
to  the  full  sum  necessary  to  make  up  her  patrimony  to  Jt5695. 
On  the  other  points  of  the  case,  I  have  no  difficulty  in  agreeing 
with  your  Lordships  and  the  Lord  Ordinary. 

Lord  Meadowbank, — The  Leitchtown  money  did  not  fidi  to 
Mrs  Clark  during  her  father*8  lifetime.  It  was  liferented  by  Mr 
Wright.  It  was  the  Finzean  bond  which  was  immediately  pay- 
able to  her,  by  the  assignation  granted  at  her  marriage. 

Lord  hiedwyn. — I  did  not  turn  over  the  page  in  looking  at  the 
deed  just  now.     But  I  see  it  is  as  your  Lordship  says. 

Lord  Jattiee'Clerk, — We  must  have  distinct  findings,  that  the 
claims  of  Mrs  Burns  to  thelegitim  and  dead's  part  are  discharged, 
but  that  she  is  entitled  to  the  sums  in  the  bonds,  so  as  to  make 
up  her  patrimony  of  £5695.  We  are  all  quite  satisfied  as  to  the 
whole  points  in  the  case,  except  this  as  to  the  JC1525,  on  which 
there  is  a  difference  of  opinion.  The  findings  will  be  embodied 
in  the  interlocutor,  learing  open  only  the  question,  whether  tbe 
£2615  is  a  burden  on  the  heritage  or  moveables,  wbieh  has 
not  been  argued. 

The  Court  pronounced  the  following  interlocutor  : 

"  The  Lords,  on  the  report  of  Lord  Moncreiff,  having  ad- 
vised  the  conjoined  processes,  with  tbe  eases  for  tbe  parties,  and 
also  heard  counsel  thereon— Find,  Imo,  Tliat  tbe  claims  of 
legitim  or  bairn's  part  of  gear,  competent  to  Mrs  Mary  Wright 
or  Burns,  and  Mrs  Diana  Wright  or  Stewart,  respectively,  at 
the  death  of  their  father,  the  late  James  Wright,  were  effectually 
discharged  by  them  in  their  several  contracts  of  marriage,  SSdo, 
That  the  claims  of  the  said  Mrs  Bums  on  the  executry  or  dead*s 
part  of  gear  of  her  said  father,  were  also  effectually  discharged 
by  her  in  her  said  contract  of  marriage ;  hut  that  the  similar 
claims  of  the  said  Mrs  Stewart  were  not  so  discharged.  Sft'o, 
That  over  and  above  the  sum  of  J£d020,  paid  down  to  the  aaid 
Mrs  Burns  on  the  day  of  her  marriage,  she  was  farther  entitled 
at  her  father's  death,  to  claim  the  whole  of  tbe  sums  specially 
provided  to  her  by  her  said  contract,  including  therein,  the  one- 
half  of  the  sum  that  stood  secured  by  bond  over  tbe  estate  of 
Leitchtown  for  the  sum  of  ^2250,  and  the  whole  of  the  sum  of 
£400,  secured  over  Silvermills,  near  £dtnburgh,  and  that  not- 
withstanding of  any  change  in  the  state  of  these  securities  in  the 
lifetime  of  her  father.  4to,  That  Mrs  Agnes  Wright  or  Clarik, 
also  daughter  of  the  said  deceased  James  Wright,  had  not  dis- 
charged her  claims,  either  of  legitim  or  executry :  That  she  is 
not  bound  to  collate  the  special  provisions  in  her  favour  before 
claiming  her  shares  of  legitim  and  executry;  and  that  she  is  also 
entitled  to  claim  the  one-half  of  the  sum  of  j6I100  in  the  bond 
over  the  estate  of  Balhaldies.  5io,  That  the  personal  estate  of 
the  said  deceased  James  Wright  falls  to  be  divided  into  two 
parts,  of  which  the  one-half,  as  legitim,  belongs  to  the  said  Mrs 
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GUrkt  and  the  other  half,  m  exeeatry,  becomes  difiiiUe  equallf 
between  the  said  Mrs  Clark  and  Mrs  Stewart  *.  Remit  to  the 
Lord  Ordinary  to  applv  these  findings,  to  hear  parties  as  to 
whether  the  burden  of  the  said  stipulattons  in  Mrs  Bums*s  con- 
tract of  marriage  is  to  fall  on  the  heirs  in  the  heritage,  or  on  the 
executors  of  her  said  father ;  and  also  on  any  other  points  in 
dispute,  not  decided  by  the  present  interlocutor ;  and,  quoad  ultra, 
to  proceed  farther  as  to  his  liordsbip  shall  seem  just.*' 

Pursuers*  Authorities.— (2.)  Stair,  p.  748,  Sandeslands,  Janu- 
ary 27,  1680.  Henderson,  26th  July  1782 ;  Mor.  8191.  Rid- 
dell  V.  Dalton,  28th  November  1781 ;  Mor.  6437.  M'Kinnon 
a.  M'Donsld,  24th  February  1763;  Mor.  6451  and  227a  Hep- 
bum  a.  Hepburn;  Mor.  5056.  Sinclairs,  29th  July  1768; 
Mor.  818^  Campbells  v.  Lady  Inrerliver  and  Husband,  2l«t 
July  1738;  Mor.  9265  and  8187.  Martin  v.  Agnew,  22d 
February  1749;  Mor.  8167.  Ersk.  III.  9,  23  and  26.  (3,) 
Stair,  III.  8»45.  Bank.  Vol.  II.  p.  381,  sects.  16  and  19. 
Ersk.  III.  9. 23.  Beirs  Prin.  last  Edit.,  sec.  1587.  24tb 
February  1627,  Ross.  16tb  July  1678,  Murray.  14th  Febru- 
ary 1677,  Duke  of  Boccleuch.  18tb  January  1726,  Nisbets. 
December  1726,  Lady  Balmain.  6th  February  1777,  Lawsons. 
Morison,  p.  11,459.  Foce  Presumption.  Ibid,  8190.  Elcbies, 
No.  I,  Stirling  v.  Luke,  June  1732.  Elcbies,  voce  Legitim. 
Burden,  29tb  June  1738,  Elcbies.  Mutual  Contract,  No.  7. 
Hog  V.  Hog.  7th  June  1791  ;  Mor.  8193.  (4.)  Nisbets  v. 
Nisbet,  18cb  January  1726;  Mor.  11,460.  Wedderburn,  &c.  v. 
Dundas,  12th  June  1827;  5  S.  and  D.  790.  Marshall  v.  Mar. 
shall,  21st  November  1829;  8  S.  and  D.  110.  Gait,  &c.  19tb 
January  1830;  8  S.  and  D.  332.  Stair,  III.  8,  46.  Bank. 
Vol.  iL  p.  361,  sects.  16  and  19.  Ersk.  III.  9,  24  and  25. 
Bell's  Prin.  3d  Edit  sec.  1588.  Jsck  v.  Jacks,  20th  Derem- 
ber]673;  Mor.  2366.  Reccart,  19th  November  1720;  Mur. 
2378. 

Authorities  for  Mr  and  Mrs  Burns. — (1.  and  2.)  Ersk.  I.  1, 
52.  Phillips  on  Evidence,  6th  Edit.  Vol.  L  p.  562.  Harris 
«.  Churehill  and  Price ;  I  S.  and  D.  370.  Flockbart  v.  Lawson, 
9  S.  and  D.  873.  (5.  and  6.)  Ersk.  B.  III.  tit.  9,  sec.  24. 
Skinner  *.  Skinner,  December  20,  1775;  Mor.  8172.  Pringle 
9.  Pringle,  June  80,  1741 :  Elcbies*  Decisions.  Anderson  v, 
Anderson ;  Diet.  p.  5054.  Hepburn  v,  Hepburn,  June  24,  1785  ; 
Diet.  p. 5086.  (7.)  Henderson;  Mor.  8191.  Riddel  v.  Dalton; 
Mor.  6457.  M*Kinnon  v.  M'Donald,  24th  February  1763; 
Mor.  6451.  Milne,  5th  December  1822.  Carmicbael,  8tb 
February  1823.  Ersk.  III.  9,  25.  Skinner  v.  Skinner,  20th 
December  1775.  Martin  v.  Agnew;  Mor.  8167.  Russel  v. 
Brown,  8th  December  1687;  Harcane,  p.  129,  Dirleton's 
Doubts,  8vo.  Edit.  p.  18a 

Lord  Ordinary^  Moncreiff. — Act.  Jameson  and  Christison ; 
William   Renny,  W.S.,  Jgent, — Mt,  ,  J.  S.  More 

and  Gnibam  Speirs;  James  Wright,  W.S.,  Agent, — Mr  Thom- 
son, C/rr*.— [G.Z?.] 


21th  January  1835. 
Sfcond  Division. — (J.  R.) 

No.  129. — Samuel  M*Knioht  and  James  Mure, 
Advocators^  v.  William  and  Samuel  Green,  Rc' 
spondents, 

Poinding-^Diligenee— 1.  It  is  not  a  fatal  objection  to  a  poindings 
thai  Ike  meitenger  does  not  stale  in  his  execution  f  which  contained 
a  Mckedute  and  valuation  of  the  effects  poinded),  that  he  left  a 
note  of  the  appraised  values  of  the  goods  with  the  debtor  or  cus^ 
todiers,  but  merely  states  that  he  left  with  them  "  a  copy  of  ta/i- 
mation  of  the  execution  of  the  said  poinding,  containing  a  note 
of  the  effects  poinded,"  2.  Certain  trunks,  with  their  contents, 
eomiiting  of  various  articles  of  difirent  kinds  and  values^  hav^ 
ing  been  appraised,  each  trunk  and  its  contents  in  cumulo,  in 
place  of  each  article  being  separately  valued-^Hdd  the  execution 
of  poinding  is  irregular. 

The  acJTocators  were  creditors  of  William  Augas- 
tns  Clarke,  and  bad  poinded  certain  efFects,  the  pro- 
perty of  their  debtor,  which  had  been  previously 
arretted  by  the  respondents,  who  were  also  creditors 


of  Clarke.  The  respondents  presented  a  petition  to 
the  Steward  of  Kirkcudbright,  praying  to  have  the 
sale  of  the  poinded  goods  interdicted,  on  the  grounds, 
inter  alia,  that  the  poinding  was  inept,  in  respect,  ]#/, 
That  the  articles  poinded  were  nut  properly  appraised ; 
and,  2d,  That  a  schedule  of  poinding,  with  a  note  of 
the  appraised  values,  was  not  left  with  the  custodiers 
of  the  goods.  From  the  execution  of  poinding  pro* 
duced,  it  appeared  that  of  the  effects  poinded  there 
were  several  trunks,  in  which  were  deposited  various 
articles  of  different  kinds  and  values,  and  that  each 
trunk,  with  its  contents,  was  appraised  at  a  certain 
sum,  which  expressed  the  value  of  the  lot,  but  not 
that  of  each  separate  article.  The  execution  duly 
narrated  the  offer  of  the  goods  back  to  the  debtor, 
and  the  adjudication  of  theni  to  the  creditors,  and  con- 
cluded with  the  following  attestation  by  the  messen* 
gen 

*'•  And  I  made,  subscribed,  and  left  for  tbe  said  William  Augustus 
Clarke,  with  bis  wife,  within  the  house  in  Castle- Douglas  oc- 
cupied by  her  and  bis  family,  and  I  delivered  to  each  of  the  said 
Allan  Bell  and  Alexander  Johnstone,  both  personally  appre<- 
ben(led,  and  left  for  the  said  Samuel  Mouncy,  with  his  maid- 
servant,  within  his  dwelling-house  in  Castle-Douglas,  to  be  given 
to  him,  because  I  could  not  apprehend  him  personally,  a  just 
copy  of  intimation  of  the  execution  of  the  said  poinding,  contain- 
ing a  note  of  the  effects  poinded  respectively  in  their  possession. 
Which  schedule  of  poinding  and  copies  of  intimation  were  duly 
subscribed  by  me,"  &c. 

The  Steward-substitute,  on  8th  May  1834,  pro** 
nounced  this  interlocutor: 

"  Having  considered  the  closed  record,  and  whole  process,  and 
advised  with  the  Steward,  finds  that  the  execution  of  poinding 
is  irregular ;  frst,  in  respect  of  the  manner  in  which,  in  terms 
of  it,  the  goods  poinded  appear  to  have  been  appraised,  namely, 
not  by  each  article,  or  set  of  articles  of  the  same  description, 
being  appraised  separately,  but  by  their  being  in  some  instances 
appraised  in  slump,  as  enumerated,  with  the  addition  of  others 
not  specified,  but  comprehended  under  an  *  &c. ;'  and  in  another 
instance,  by  their  being  appraised  in  slump,  or  under  one  bead, 
comprehending  a  great  variety  of  different  kinds  of  articles ;  and, 
secondly,  in  respect  that  the  execution  does  not  bear  that  a  note 
of  the  appraised  values  of  the  poinded  goods  was  left  with  the 
debtor,  or  those  in  whose  custody  the  goods  were,  but  merely  a 
note  of  the  goods  themselves,  and  therefore  confirms  the  inter- 
dict prayed  for,  and  prohibits  and  discharges  the  respondents 
from  selling,  or  otherwise  interfering  with  the  poinded  effects, 
and  finds  them  liable  in  expenses,  of  which  allows  an  account 
to  be  given  in  between  and  next  Court." 

And,  thereafter,  on  advising  a  reclaiming  petition 
for  the  advocators,  the  Steward,  in  a  note  subjoined 
to  his  interlocutor  adhering  to  the  above  judgment| 
stated  the  following  as  the  grounds  of  his  decision : 

'*  As  to  the  other  points  argued  in  the  petition,  the  Steward 
shall  merely  observe,  Itt,  That  it  still  does  not  appear  to  him, 
that  the  manner  of  appraisement  was  correct,  or  that,  under  such 
a  form  of  appraisement,  the  sale  could  be  fairly  and  properly 
carried  through ;  for  it  is  to  be  kept  in  view,  that  the  goods  are 
to  be  exposed  at  the  upset  prices  fixed,  that  is,  the  appraised 
values ;  and  when  no  one  offers  the  appraised  values,  they  are 
to  be  handed  over  to  the  creditors.  How  can  this  be  properly 
done,  and  with  due  regard  to  the  interest  of  the  debtor,  under 
such  an  appraisement  as  baa  been  made  ?  The  goods  in  each 
trunk  or  package  cannot  be  separated,  because  there  is  no  sepa- 
rate value,  the  trunk  and  its  whole  contents  having  been  appraised 
in  slump.  Is  the  whole,  then,  to  be  put  up  in  one  lot?  and  if 
no  person  is  there  who  is  disposed  to  purchase  the  mingled  mass 
of  different  descriptions  of  articles  of  which  it  is  composed  (aK 
though  there  might  be  many  who  would  bid  for  them  apart),  is 
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it,  then,  to  be  at  once  handed  over  to  the  creditors  at  the  ap- 
praised vdlue?  'Idlfft  That  the  Statute  provides,  not  merely  that 
a  note,  or  schedule,  or  inventory,  as  it  is  called  by  the  petitioners, 
of  the  poinded  goods,  shall  bo  left  with  the  debtor,  but  specially, 
that,  along  with  the  poinded  goods,  there  shall  be  left  *  a  schedule 
of  the  poinded  goods,  with  a  note  of  appraised  values.*  In  the 
prebent  instance,  *  a  note  of  the  effects  poinded*  is  stated  in  the 
execution  to  have  been  left.  If  it  bad  been  stated  that  a  sche- 
dule of  the  effects  poinded  had  been  left,  could  it,  with  reference 
to  the  terms  of  the  Statute,  have  been  held  that  a  note  of  the 
appraised  values  had  been  left?  and  if  not,  it  appears  difficult  to 
bold  that  it  could  be  so  ;  because  in  the  execution,  the  word  note 
is  substituted  for  schedule,  what  it  declares  to  have  been  left 
being  'a  note  of  the  effects  poinded,'  without  stating  one  word 
of  there  having  been  also  left  *  a  note  of  the  appraised  values, 
which  the  act  expressly  requires,  in  addition  to  the  schedule  of 
the  poinded  goods.*" 

This  judj^ment  the  advocators  brought  under  review 
by  advocation ;  and  on  advitting  the  process,  the  Lord 
Ordinary  (Medwyn),  on  12th  November  1834,  pro- 
nounced the  following  interlocutor  and  note : 

"  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties, 
and  advised  the  process,  Advocates  the  cause  ;  recals  the  interlo- 
cutor submitted  to  review ;  finds  that  it  is  not  a  nullity  fatal  to 
the  diligence,  that  the  mej^senger  did  not  state  in  his  execution 
that  he  had  left  a  note  of  the  appraised  values  with  the  debtor  or 
custodiers ;  but  finds  that  the  poinding  of  the  trunks,  with  their 
contents,  were  not  duly  poinded  by  the  messenger,  in  respect 
that  the  articles  contained  in  them,  being  of  various  different 
kinds  and  values,  were  not  separately  valued  by  the  appraisers ; 
and  with  these  findings,  appoints  the  cause  to  be  called. 

"  Note. — The  Lord  Ordinary  can  find  no  case  where  it  baa 
been  held  that  the  omission  to  state  in  the  messenger's  execution 
of  poinding,  that  he  left  a  note  of  the  appraised  values  with  the 
debtor  or  custodier,  is  a  nullity  of  the  poinding.  No  such  nullity 
is  declared  by  the  Bankrupt  Act ;  and  as  this  is  a  part  of  the 
procedure  by  the  messenger  after  he  has  so  far  completed  the 
poinding,  and  declared  the  poinded  effects  to  be  the  property  of 
the  poinding  creditors,  the  Lord  Ordinary  is  not  inclined  to  hold 
that  the  proceedings  are  null  on  account  of  this  omission.  It 
18  true  that,  for  the  omission  of  what  may  be  thought  even  of  less 
importance,  it  has  been  sometimes  held  that  an  inhibition  is  null. 
It  having  been  so  decided,  these  precedents  roust  be  followed  ; 
but  this  u  no  ground  for  extending  such  critical  effects  to  another 
•pedes  of  diligence ;  and  there  is  this  difference,  that  the  dili- 
gence of  inhibition  enters  the  records,  and  affects  the  landed 
rights  of  the  country,  and  it  may  be  held  that  more  than  ordinary 
precision  is  required  for  securing  the  effects  of  such  diligence. 
The  other  ground  on  which  the  Steward  rests  his  judgment, 
Beems  in  this  instance  well  founded ;  but  the  Lord  Ordinary 
does  not  mean  to  introduceany  greater  strictness  than  has  hitherto 
been  observed,  or  the  nature  of  the  case  admits  of.  It  may  be 
impossible,  as  in  the  case  ot  a  poinding  of  a  flock  of  sheep,  or 
the  contents  of  a  stack-yard,  to  be  very  minute  and  particular 
as  to  each  article  ;  but  in  the  present  case,  it  is  quite  clear  that 
the  appreciation  was  not  of  each  article,  as  easily  might  have 
been,  but  mere  guess  work.  Upon  looking  into  the  execution, 
it  would  appear  that  the  objection  which  has  been  sustained  only 
applies  to  the  trunks  and  their  contents.  Besides,  it  was  stated 
that  there  were  other  objections  to  the  procedure  in  the  poind- 
ing." 

The  respondents  reclaimed.  The  Court,  ou  I2th 
December,  ordered  minutes  as  to  the  practice. 

The  Lord  Juslice-Clerk  said,  In  cases  of  this  kind  I  am  al- 
ways anxious  to  know  the  grounds  on  which  we  are  to  proceed. 
If  it  is  fehown  that  the  practice  is  contrary  to  the  Act  of  Parlia- 
ment, we  shall  give  an  opinion  upon  it,  and  correct  the  proceed- 
ings of  messengers.  I  am  moved  by  the  view  of  the  Dean  of 
Faculty,  as  to  what  is  required  by  the  Act  of  Parliament.  In 
this  execution  there  are  put  down  all  the  articles  poinded,  with 
their  appraised  values.  Now,  is  this  not  a  sufficient  execution  ? 
The  Act  does  not  require  that  there  shall  be  a  separate  note. 

Lord  Medwtfn,^-The  ground  I  went  upon  in  deciding  this  case 


in  the  Outer- House  was,  that  it  is  not  the  inclination  of  the 
law  to  infer  nullities.  With  regard  to  the  case  of  Tullis  (18th 
June  1817),  which  has  been  referred  to,  I  was  quite  aware  of  it. 
The  Act  of  Sederunt  says  nothing  as  to  leaving  a  note  of  the 
appraised  values  with  the  debtor. 

The  case,  on  the  additional  pleadings  ordered^  was 
finally  advised  to-day, — when 

The  Lord  Juttice-Cterk  observed,  In  this  case  we  ordered 
minutes  for  the  purpose  of  ascertaining  the  practice ;  and  after 
having  considered  these  papecs,  I  have  seen  no  reason  to  alter 
the  interlocutor.     It  appears  to  me  to  be  clear,  that  there  ia 
neither  laid  down  in  the  Statute,  nor  in  the  books  of  styles,  nor 
observed  in  practice,  any  formula  regarding  the  matter  at  is^ue. 
What  is  it  that  the  Statute  requires  ?     The  Bankrupt  Act  re- 
quires that  the  messenger  employed  in  executing  a  poinding, 
shall  leave  the  poinded  goods  in  the  bands  of  the  debtor,  **  with 
a  schedule  of  the   poinded   goods,  and   note  of  the  appreised 
values  ;*'  but  it  does  not  say  that  there  shall  be  two  separate  do- 
cuments, and  that  if  both  are  not  left,  that  the  poinding  shall  be 
ineffectual.     There  is  nothing  of  this  kind  said ;  and  it  appears 
to  me  to  be  a  sufficient  compliance  with  the  Statute,  if  there  ia 
left  with  the  debtor  a  schedule  of  the  poinding,  containing  a 
notandum  of  the  appraised  values.     And  for  this,  I  find  that  I 
have  the  authority  of  Mr  Erskine,  who  says,  that  it  is  the  duty 
of  the  messenger  to  deliver  to  the  debtor  **  a  copy  of  the  war- 
rant and  its  executions,  containing  a  full  note  of  the  appraised 
values,**  which  is  just  the  very  proposition  for  which  1  contend  ; 
and  in  stating  which,  Mr  Erskine  clearly  contemplates  that  one 
document  was  sufficient  for  the  purpose  mentioned.     Now«  when 
I  look  to  the  schedule  in  this  case,  it  contains  a  note  of  the  ap. 
praised  values ;  and,  although  it  may  not  be  very  grammatically 
expressed,  I  apprehend  there  is  substantially  every  thing  con- 
tained in  it  that  is  required. 

Lord$  GUnlee  and  Meadowbank  concurred. 

Lord  Medwyn, — I  am  confirmed  in  my  former  opinion.  The 
forms  of  style  do  not  imply  that  two  documents  are  requisite.  A 
poinding  is  a  different  kind  of  diligeiu:e  from  the  execution  uf 
an  inhibition  and  an  arrestment.  It  is  a  proceedmg  which  ia 
followed  up  by  a  decree,  and  a  decree,  too,  which  is  carried  into 
effect.  The  note  left  with  the  debtor  is  not  so  much  for  his 
benefit  as  fur  that  of  the  creditor.  I  am  not  prepared  to  aay 
that  it  is  one  of  the  essentials  of  the  poinding,  and  that  without 
it  the  diligence  will  be  null ;  and  it  will  be  observed  that  the 
Act  of  Sederunt,  I4tb  December  1805,  which  was  thought  to 
supply  some  deficiencies  in  the  Bankrupt  Statute  to  which  it 
refers,  says  nothing  upon  the  subject. 

The  Court  adhered. 

Lord  Ordinaryn  Medwyu.— ^c/.  Dean  of  Faculty  (  Hope)  and 
Graham  Bell;  John  Ronald,  S.S. C,  Agent, — AU.  Skene  and 
Marshall ;  William  Oalrymple,  S.  S.  C.,  Agent. — Mr  Ferguson, 

Oerk.-'iJ.E,] 


2Slh  January  1835. 
First  Division.  — (  G.  D. ) 

No.  130. — John  Drysdalb,  Pursuer^  v.  James 
Nairnb,  VV.S.y  AND  Others,  Defenders, 

Res  Judicata — Decreet  in  Foro — Reduction — College  of  Jus- 
tice— Statute,  1694,  c.  2*20 — Trustee — Held  not  relevant  io 
infer  reduction  of  a  decreet  in  [oro  of  the  Court  of  Session  setting 
aside  a  disposition  as  execulei/,  on  deaihbedt  Is^,  That  the  party 
called  a*  defender  in  the  present  action,  at  the  instance  of  the  deaths 
bed  disponee,  had  taken  an  assi^tiation  to  the  current  process 
and  a  disposition  to  the  lands  Jrom  the  heir-at'law,  after  decreet 
of  reduction  had  been  obtained  by  the  heir,  but  while  the  ease  was 
still  ojfen  on  representation  ;  2r/,  That  he  had,  while  he  was  an 
undischarged  trasteefor  the  defunct  and  her  creditors^  purchased 
the  lands  Jfrom  an  heritable  creditor  at  a  public  sale* 

The  late  Mrs  Ann  Duncan  or  Wilson  succeeded, 
in  1813,  to  a  property  called  Balgray,  near  Glasgow, 
which  being  encumbered  with  debts,  she,  on  9th  July 
of  that  year,  granted  a  trust-disposition  ihereof,  with 
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a  power  of  sale,  to  Mr  Nairne,  W.S.,  and  Mr  Alex- 
ander Cowan,  Valleyfield,  who  were  thereupon  infeft. 
Mrs  Wilson  died  in  1818,  having  executed  several 
mortis  cmisa  deeds,  the  last  of  which  was  dated  26th 
Noveroher  1818,  being  within  a  few  days  of  her  death, 
and  by  which  she  conveyed  her  whole  estates  to  the 
pursuer,  her  uncle,  under  the  burden  of  her  debts. 
John  Duncan,  the  heir-at-law  of  Mrs  Wilson,  brought 
a  reduction  of  the  settlement  in  the  pursuer  s  favour, 
on  the  ground  of  death-bed,  and  made  op  a  title  to 
the  lands  of  Balgray,  which  had  in  the  meantime  been 
exposed  to  sale  by  Miss  Robertson,  an  heritable  cre- 
ditor, and  purchased  by  Mr  Nairne  on  !!?l8t  February 
1821,  at  the  upset  price  of  £4600.  This  price,  as  it 
then  appeared,  fell  short  of  the  advances  and  obliga- 
tions undertaken  by  the  trustees,  iVIr  Nairne  and  Mr 
Cowan,  by'  £1200;  and  it  was,  as  Mr  Nairne  stated, 
with  the  view  of  holding  the  lands  till  a  better  price 
could  be  obtained,  so  as  in  part  to  indemnify  the 
trustees,  that  the  purchase  was  made  by  Mr  Nairne, 
which  he  at  the  same  time  intimated  to  Duncan,  the 
hetr-at-law,  he  was  willing  to  make  over  to  him  at 
any  time  within  Gve  years.  A  submission  was  there- 
after entered  into,  dated  I7th  and  18th  April  1821, 
between  Duncan,  the  heir-at-law,  and  the  trustees, 
referring  all  disputes  between  them  to  James  Mon- 
creiff  and  Henry  Cockburn,  Esqrs.,  advocates  (after- 
wards Lord  Moncreiff  and  the  Solicitor-General), 
with  power  to  the  arbiters  to  ordain  Duncan  to  convey 
the  lands  of  Balgray  to  the  trustees,^  on  being  relieved 
of  the  burdens  affecting  the  same,  provided  thev  saw 
ctLuse  so  to  do.  The  arbiters  issued  a  decree-aroitral, 
finding  a  balance  due  to  the  trustees  of  £3123,  18.  5, 
and  ordaining  Duncan,  failing  his  paying  this  sum  at 
Whitsunday  1822,  to  dispone  the  lands  to  the  trustees, 
absolutely  and  irredeemably.  Mr  Nairne  advanced 
to  Duncan  an  additional  £lOO  to  meet  expenses,  &c., 
and  Duncan,  on  6th  April  1822,  executed  an  absolute 
disposition  of  the  property  in  favour  of  Nairne,  who, 
it  was  said,  had  agreed  to  relieve  his  co-trustee  of  all 
liability,  and  the  property  was  resold  by  Mr  Nairne 
in  1823  for  £4850,  leaving,  as  he  alleged,  a  deficiency 
of  £2650.  In  the  meantime,  in  the  action  of  reduction 
brought  by  Duncan  of  the  deathbed  deed  in  favour  of 
Drysdale,  Lord  Pitmilly  (in  November  1820)  reduced, 
decerned,  and  declared  in  terms  of  the  libel.  Against 
this  interlocutor  Drysdale  lodged  a  full  representation, 
to  which  answers  were  lodged  by  Mr  Nairne,  who 
had  sisted  himself  in  the  action ;  and  after  various 
proceedings,  the  Lord  Ordinary,  on  11th  .July  18'i2, 
adhered  to  his  former  judgment  reducinc"  the  deed. 
In  April  1830,  the  present  action  was  Drought  by 
Drysdale  against  Mr  Nairne,  and  Mr  Black  who  had 
purchased  the  lands  from  him,  and  also  against  Dnn- 
can,  to  reduce  the  disposition  by  Miss  Robertson,  the 
heritable  creditor,  to  Mr  Nairne, — the  disposition  by 
Duncan  to  Nairne, — the  decree  of  reduction  of  the 
deathbed  deed, — and  the  disposition  by  Nairne  to 
Black — all  on  tbe  grounds,  1.  That  the  disposition 
by  the  heritable  creditor  to  Nairne  had  been  effected 
while  Nairne  was  an  undischarged  trustee  of  Mrs 
Wilson,  the  pursuer  s  predecessor  in  the  lands,  and 
was  therefore  null  as  contra  donos  mores.  2.  That  the 
disposition  by   Duncan  to  Nairne  proceeded  on  an 


agreement  mftde  during  the  dependence  of  the  redue* 
tion  of  the  deathbed  deed,  by  which  agreement  Nairne 
became  bound  to  pay  to  Duncan  £100  for  a  convey- 
ance and  discharge,  contrary  to  the  rules  of  the  com* 
mon  law,  and  to  the  Act  1594,  c.  220,  by  which  a  sale  to 
a  member  of  the  College  of  Justice,  in  such  circum- 
stances, is  declared  a  pactum  iilicitum.  3.  That  the 
disposition  to  Black,  flowing  from  one  non  habente 
potestatem^  was  also  null. 

The  defences  were: — 1.  The  pursuer  has  no  title  to 
insist  in  this  action,  in  respect  that  tl^e  settlement, 
which  is  his  title,  is  null  and  void,  as  having  been 
granted  gratuitously  on' deathbf^d,  and  has  on  that 
account  been  rescinded  by  a  final  decree  of  this 
Court, — and  all  objections  to  the  pursoer^s  title  have 
been  expressly  reserved.  2.  That  decree,  besides 
being  well-founded  on  its  merits,  ts  unchallengeable 
at  the  pursuer's  instance,  in  respect  it  was  pronounced 
in  foro  content ioso  against  him,  and  is  ret  judicata. 
3.  This  challenge  is  excluded,  U^  By  the  preferable 
conveyance  obtained  by  the  defender,  Mr  Nairne, 
froin  Miss  Robertson,  under  the  power  of  sale  con- 
ferred upon  her  by  Mrs  Wilson;  2^/y,  By  the  volun- 
tary conveyance  in  implement  thereof,  and  of  the  de- 
cree-arbitral obtained  by  him  from  Mrs  Wilson *«  en- 
tered heir-at-law,  and  the  infeftment  thereon.  4.  The 
purchase  of  Mr  Nairne  is  not  challengeable  on  the 
grounds  set  forth  in  the  summons,  in  respect  it  was 
made  only  in  order  to  prevent  unnecest^ary  loss  to 
all  concerned,  and  so  as  to  secure  to  the  truster's  heir 
any  eventual  reversion  of  the  property ;  and  that  the 
truster's  heir,  on  receiving  a  complete  accounting 
from  Mr  Nairne,  corroborated  that  conveyance,  and 
granted  a  supplementary  conveyance  in  implement 
thereof.  5.  The  conveyance  by  John  Duncan  to  the 
defender,  is  not  challengeable  on  the  ground  libelled, 
in  respect,  not  only  that  even  if  there  had  been 
simply  a  sale,  it  would  not  have  been  challengeable 
at  common  law,  or  on  the  Statute,  1594,  c.  220 ;  but 
that  conveyance  was  granted  in  implement  of  prior  ob- 
ligations untertnken  by  Duncan's  author  and  by  him- 
self, and  constituted  against  him  by  decree-arbitral. 
6.  The  other  writs  under  challenge,  are  altogether 
unobjectionable.  7.  Even  if  the  title  upon  which  the 
pursuer  founds  were  a  subsisting  and  valid  right,  and 
all  the  preceding  defences  were  obviated,  the  subjects 
in  dispute  would  remain  burdened  with  the  large  debt 
incurred  to  the  defender  Mr  Nairne,  and  his  co-trus- 
tee ;  and  the  pursuer  could  not  claim  the  property, 
without  redeeming  the  same,  by  paying  that  debt. 

The  Lord  Ordinary  (Jeffrey),  on  11th  July  1834, 
pronounced  the  following  interlocutor  and  note  : 

"  Tbe  Lord  Ordinary  having  resumed  consideration  of  tbe 
cause.  Finds,  Imo,  That  the  pursuer  has  made  no  allegations  re- 
levant to  infer  reduction  of  the  decreet  tn/oro,  of  this  Court,  of 
December  1822,  setting  aside  tbe  disposition  in  bis  favour  by  the 
late  Mrs  Wilson,  on  the  ground  of  deathbed ;  and  therefore  sus- 
tains tbe  defences,  and  assoilzies  the  defender  from  tbe  conclu- 
sions of  this  action,  in  so  far  as  they  apply  to  that  decreet,  and 
decerns:  2<io,  Finds,  Tbat  as  tbe  pursuer's  title  and  interest  to 
challenge  the  other  writs  now  sought  to  be  reduced,  depends 
entirely  on  the  disposition  above  mentioned,  which  stands  re» 
duced  by  the  decreet  in  foro,  and  by  the  finding  and  de cerniture 
above  written,  tbe  said  pursuer  has  no  title  to  insist  farther  in 
tbe  conclusions  of  this  action,  and  is  excluded  by  the  res  judicata 
constituted  by  tbe  said  decreet  in  foro  i  and  therefore  dismisses 
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the  action  m  to  those  other  writs,  assoilsies  tlie  defenders,  and 
decerns :  Finds  the  pursuer  liable  in  expenses/'  &c. 

"  Note, — The  grounds  of  reduction  of  the  decreet  1822 
(which  was  undoubtedly  b  decreet  in/orot  having  been  originally 
pronounced  after  a  full  debate,  and  adhered  to  on  advising  two 
long  representations),  do  not  import  any  denial  of  the  fact  or 
the  law  of  deathbed,  or  in  any  respect  impugn  that  decreet  on 
its  merits,  but  resolve  altogether  into  personal  objections  to 
the  right  of  the  defender,  Mr  Nairne,  to  maintain  the  action  on 
which  it  was  pronounced.  The  admitted  fact  is,  that  Mr 
Nairne  purchased  the  lands  of  the  defunct,  and  took  an  nssig- 
nation  to  the  current  process  from  the  hetr-at.law,  after  de- 
creet of  reduction  had  been  obtained  by  the  heir  himself,  but 
while  the  case  was  still  open  on  representation  :  And  the  first  rea- 
son of  reduction  accordingly  is,  that  he  being  a  member  of  the 
College  of  Justice,  was  not  entitled  to  make  such  a  purchase,  and 
that  all  subsequent  proceedings  in  the  action  were  null,  by  the  Act 
1594,  c.  220.  The  other  reason  mainly  relied  on  was,  that  he 
having  been  a  trustee  on  the  property  for  the  defunct  and  her 
creditors,  was  disabled  from  purchasing  that  property,  and  that  the 
transaction,  on  this  separate  ground  also,  was  radically  nulL 
The  Lord  Ordinary  is  of  opinion,  that  both  these  allegations 
are  irrelevant.  Neither  of  them  appears  to  have  been  stated 
during  the  six  months  of  active  litigation  that  took  place  in  the 
original  action,  after  Mr  Nairne  had  been  sisted  as  pursuer,  by 
the  designation  of  a  writer  to  the  Signet,  and  upon  a  full  narra- 
tive of  the  title  which  he  had  acquired  :  and  the  Lford  Ordinary 
has  great  doubt  whether  he  would  not  have  been  bound  now  to 
reject  them,  as  competent  and  omitted  in  the  proper  suit.  But 
however  that  may  be,  be  thinks  it  impof^sible  to  admit  them  as 
grounds  for  reducing  the  final  decreet  by  which  that  suit  fi'as  ter- 
minated. Ul,  As  to  the  Act  1594,  c.  220,  the  penalty  annexed 
to  its  contravention,  if  it  could  be  thought  to  be  incurred  in  a 
case  like  the  present,  is,  not  the  utility  of  the  subsequent  step 
of  the  process,  but  simply  the  forfeiture  of  office,  or  statvty  on 
the  part  of  the  supposed  delinquent,  and  this  has  accordingly 
been  settled  as  the  just  and  practical  construction  of  the  Statute 
for  a  period  of  two  hundred  years.  See  the  cases  of  Richard- 
aon  against  Sinclair,  SOth  July  1635,  Mor.  p.  2310;  Purves 
against  Keith,  20th  December,  J6B3,  Mor.  9500;  Sir  S.  Home 
against  Lord  Home,  15th  December,  1713,  M.  9502.  2d,  As 
to  the  supposed  unlawfulness  and  incompetency  of  a  purchase 
made  by  a  trustee,  of  property  of  which  he  had  a  charge  in  that 
particular  relation,  this  may  no  doubt  be  a  relevant  ground  for 
reducing  the  purchase  of  such  property  at  the  instance  of  any 
one  having  a  title  and  interest  to  pursue  such  a  reduction*  But 
it  is  no  ground  for  challenging  the  proceedings  of  a  trustee  in  fol- 
lowing'out  the  reduction  of  a  deathbed  deed,  by  which  the  applica- 
tion of  the  property  to  the  purposes  of  the  trust  was  or  might  have 
been  impeded.  On  the  contrary,  it  might  have  been  a  high  and  im- 
portantduty  in  the  trustee  to  obtain  such  a  reduction ;  and,  after 
obtaining  it,  be  would  of  course  be  liable  to  account  as  trustee  to 
all  concerned,  in  the  same  manner  as  before.  It  is  obviously 
impossible  to  hold  that  he  was  trustee  in  this  case ;  for  the  death- 
bed disponee,  whose  right  only  emerged  three  or  four  days  be- 
fore the  death  of  the  truster,  and  who  does  not  seriously  dispute 
that  this  right  was  reducible  (as  it  was  in  fact  at  once  reduced) 
at  the  instance  of  the  heir-at  law,  for  whom,  and  for  the  credi- 
tors of  the  defunct,  the  trustee  had  been  invested  for  years  be- 
fore with  full  powers  of  sale  and  administration.  The  Lord 
Ordinary  having  decided  the  case  on  the  preliminary  question 
of  the  validity  of  the  decreet  in  foro  of  1822,  and  the  subi^equent 
defeasance  of  the  pursuer's  title  guoad  ttltra,  as  to  which  alone 
the  case  was  fully  debated  before  him,  is  not,  of  course,  entitled 
to  give  any  judicial  opinion  on  the  general  merits  of  the  cause. 
But  he  thinks  it  due  to  the  principal  defender  (  Mr  Nairne)  to 
tay,  that  after  a  careful  perusal  of  the  record,  and  the  whole  re- 
lative documents,  he  has  not  seen  the  slightest  reason  for  ques- 
tioning the  fairness  and  liberality  of  his  conduct ;  and  he  may 
add,  that  he  is  altogether  unable  to  understand  how  the  pursuer 
can  expect  to  get  rid  of  the  titles  in  Mr  Nairne*s  person,  with- 
out reducing  the  decreet-arbitral  of  Lord  Moncrciff  and  the  So- 
licitor-General, which  is  not  included  in  this  action,  or  what 
interest  he  can  expect  to  derive  even  from  success  in  this  pro- 
cess, while  there  is  any  heir-at  law  of  the  defunct  in  existence.'* 


The  porsaer  reclaimed,  bat  the  Coart  adhered^ 

Lord  Ordinary,  Jeffrey. — Act,  Cuninghame  and  James  An- 
derson ;  David  Manson,  S.  S.  C,  Agent,— AU.  Rutherfurd  and 
Marshall;  J.  &  C.  Nairne,  W.S.,  Agentu^Wt  Holland,  Clerk. 

2Sth  January  1835. 
Second  Dzyision. — (J.  R.) 

No.  131. — Earl  op  Dunmore,  Pursuer ^  r.  Colik 
M^InturneRi  &C|  Defenderi. 

Arbitration^— Submission— Decreet-Arbitral,  Reduction  oT — A 
reference  ai  to  disputed  marchet  being  entered  into  between  A» 
and  B,  to  iufo  arbiters,  who  devolved  the  submission  on  an  oifers- 
man,  against  which  devolution  A»  obtained  and  intimated  an  in~ 
terdict,  on  the  allegation  that  the  devolution  was  Ulegal;  and  the 
arbiter  named  by  A,  having  died;  and  the  vversman  and  ««r- 
vioing  arbiter  having  thereafter  perambulated  and  fixed  the 
marches,  and  engrossed  the  result  oj  their  inspection  in  a  mimutff 
all  in  presence  of  one  of  the  parties,  but  in  the  absence  of  the  other 
party,  and  without  notice  having  been  given  to  him  or  to  his 
agent ;  and  this  minute  having  been  thereafter,  in  the  /ace  of 
A/s  remonstrances,  embodied  into  a  decree-arbitrtU,  subscribed 
by  the  oversman^-^JDecree'-arbitral  reduced, 

A  separate  point  in  this  case,  which  was  an  action 
of  reduction  of  a  decree-arbitral,  is  reported  ante,  VoL 
r.  p.  167,  which  see.  The  case  having  gone  back  to 
the  Outer- House  on  the  remaining  points,  an  addi-« 
tional  record  was  made  up,  on  the  motion  of  the  pur^ 
Buer,  on  the  ground  of  res  noviter  veniens  ad  notitiam  ; 
on  advising  which,  with  the  previous  closed  record. 
Lord  MoncreifF,  Ordinary,  on  13th  May  1834,  pro* 
nounced  the  following  interlocutor : 

*'  The  Lord  Ordinary  haring  considered  the  original  closed 
record,  with  the  interlocutors  of  the  former  Lord  Ordmary  and 
the  Court,  on  a  particular  point  in  the  cause,  and  the  new  re<*onl 
made  up  on  the  averment  of  res  niwiter  veniens  ad  notitiam,  and 
interiocutor  relative  thereto ;  and  having  repeatedly  heard  partiea' 
procurators  thereon,  and  thereafter  made  avizandum,  and  cod* 
sidered  the  writs  produced,  and  whole  process, — Finds  that  the 
pursuer  has  condescended  on  facts  relevant  to  reduce  the  decreet- 
arbitral  called  for  and  produced:  But  in  respect  that,  though 
many  of  the  facts  relied  on  by  the  pursuer  are  either  admitted 
or  proved  scripto,  there  are  other  material  averments  on  wbicb 
the  parties  are  at  variance,  appoints  the  cause  to  be  enrolled,  in 
order  that  the  pursuer  may  state  whether  he  demands  a  proof 
of  the  disputed  facts  averred  by  him,  or  is  content  to  hold  the 
case  concluded,  and  allow  it  to  be  advised  on  the  proof  and  ad« 
missions  already  in  process;  and  further,  in  order  that,  incase 
a  proof  is  to  take  place,  it  may  be  determined  in  what  manner 
such  proof  should  be  proceeded  in«** 

His  Lordship,  in  a  note,  adverted  to  those  arer<- 
ments  of  the  pursuer,  not  admitted,  which  he  held  to 
be  relevant  grounds  of  action ;  but  that  part  of  the 
case  was  superseded,  in  consequence  of  the  pursuer 
having  agreed,  by  a  minute  renouncing  farther  pro* 
bation,  to  take  a  decision  upon  the  proof  and  admis-> 
sions  already  in  process. 

The  facts,  as  admitted  or  proved  scripto  (so  far  as 
proceeded  on  by  the  Court),  were  the  following,  viz. : 
That  the  parlies,  in  February  and  April  1821,  had 
entered  into  a  submission  to  two  arbiters  mutually 
chosen  (who  were  empowered,  in  the  event  of  their 
differing,  to  name  an  ovorsnian),  for  the  purpose  of 
settling  certain  disputed  marches  between  their  re- 
spective properties  :  That  the  arbiters  having  accepted 
of  the  submission,  and  made  choice  of  a  clerk  (vis.  Mr 
Yuill,  the  agent  of  Mr  M*Inturner,  one  of  the  parlies 
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submitters),  they  met  in  July  1821  on  the  gfronnds  of 
the  lands,  and  examined  certain  witnesses  for  the 
parsoer,  and  perambalated  the  marches,  but  pro- 
nounced  no  decree-arbitral :  That  thereafter  the  ar- 
biters baring,  by  a  minute,  signed  by  them  on  5th 
August  1822,  devolved  the  submission  upon  an  overs- 
man,  the  pursuer's  agent,  Mr  Peterson,  on  that  fact 
being  communicated  to  him,  applied  for  and  obtained 
from  the  Sheriff  of  Argyleshire  an  interdict,  pro- 
hibiting the  interference  either  of  M'Inturner  or  of 
the  arbiters  and  oversman  with  the  line  of  marches, 
on  the  ground  that  the  arbiters  bad  not  differed  in 
opinion,  and  that  the  devolution  was  illegal ;  which 
interdict  was  duly  intimated  to  each  of  the  parties, 
with  the  exception  of  the  arbiter  nominated  op  the 
part  of  the  pursuer,  who  had  died  shortly  after  hav- 
ing subscribed  the  minute  of  devolution :  That  from 
that  time  matters  remained  in  stalu  quo  until  14th 
September  1824,  when  the  oversman,  accompanied 
by  the  surviving  arbiter,  and  by  M*lnturner,  per- 
ambulated the  grounds,  and  determined  on  a  par- 
ticular line  of  march  ;  the  result  of  which  inspection 
the  oversman,  immediately  afterwards,  in  M^ntur- 
ner*s  house,  and  with  the  assistance  of  Mr  Yuill,  the 
clerk  to  the  submission,  engrossed  in  a  minute,  which 
proceeded  in  the  joint  names  of  the  surviving  arbiter 
and  of  himself,  and  was  subscribed  by  both  these  par- 
ties :  That  these  proceedings  had  taken  place  without 
the  knowledge  of  the  pursuer,  or  of  ois  agent,  to 
whom  no  notice  had  been  sent  of  the  oversman*s  in- 
tention to  inspect  the  gronnds,  the  only  intimation 
which  was  given  by  the  oversman  being  a  verbal  no- 
tice made  by  him  on  the  morning  of  the  same  day 
to  a  tenant  of  the  pursuer,  who  had  a  distillery  in  the 
neighbourhood,  and  acted  as  a  sort  of  partial  over- 
seer for  the  pursuer,  but  who  did  not  attend  on  the 
occasion :  That  on  a  copy  of  the  above  minute  being 
transmitted  to  the  pursuer's  agent,  he  addressed  a 
letter  to  the  oversman,  complaining  of  the  proceed- 
ings, and  forbidding  him  to  execute  a  decree-arbitral, 
which,  however,  was  made  out  in  terms  of  the  pre- 
vious minute,  and  subscribed  by  the  oversman  on 
26th  November  1824. 

In  these  circumstances,  Lord  Dunmore  contended, 
that  the  decree-arbitral,  even  although  it  were  unob- 
jectionable on  other  gronnds,  was  reducible,  in  respect 
that  no  person  was  present  on  his  behalf  at  the  vi- 
sitation of  the  subjects  and  perambulation  of  the  mar- 
ches on  which  it  was  founded. 

The  Lord  Ordinary,  on  6th  June  1834,  ordered 
cases  for  the  purpose  of  being  reported  to  the  Court, 
and  added  a  note,  stating,  that  he  would  have  de- 
cided the  cause  "  had  time  permitted  him  to  do  it  in 
a  satisfactory  manner,  before  being  removed  to  a  dif- 
ferent place  in  the  Conrt,*'  but  that  his  opinion  was, 
that  enough  was  admitted,  and  proved  scripto,  to  re- 
duce the  decree-arbitral.  Thereafter,  on  5th  De- 
cember, Lord  Cockbnrn  made  avizandum  with  the 
process  to  the  Conrt. 

The  case  was  advised  to-day. 

7*he  Lord  Juslice'CUrk, — In  judging  of  this  case,  which  I  hold 
to  be  an  important  one  in  the  law  uf  arbitrHtion,  I  lay  out  of  view 
many  things  which  were  held  to  be  relevant  by  the  Lord  Ordinary, 
before  the  pursuer  restricted  himself  to  the  facts  admitted  and 


proved  scripto.  In  the  first  place,  I  disregard  the  allegation,  that 
there  was  no  difference  of  opinion  between  the  two  arbiters,  and 
hold  it  to  be  clear,  that  there  was  a  devolution  upon  Fletcher  as 
oversman.  I  alHo  lay  out  of  consideration  the  averoaent,  that 
the  arbiters  were  unduly  wrought  upon,  and  that  the  clerk  acted 
improperly.  But  then  there  are  circumstances  remaining  which 
I  conceive  to  be  essential  in  the  determination  of  the  case.  In 
ihefirit  place,  it  is  established  that  the  oversman,  accompanied 
by  the  surviving  arbiter,  and  by  M*Inturner,  a  pfirty  in  tbe 
cause,  did  proceed  to  make  un  inspection  of  the  grounds.  Then, 
it  is  also  clear  that  notice  was  given  to  Mr  Harvie,  who  was  not 
the  agent  of  tbe  Earl  of  Dunmore,  but  a  person  who  merely 
occasionally  transacted  his  Lordship's  business,  and  who  did  not 
attend  the  inspection.  In  the  second  place,  it  appears  that  the 
result  of  the  inspection  was  embodied  in  a  minute  in  tbe  names 
of  the  oversman  and  surviving  arbiter,  and  afterwards  engrossed 
in  a  decree-arbitral.  Then  I  go  upon  the  fact  that  this  minute 
is  communicated  to  Mr  Paterson,  the  Earl's  agent,  who  ought 
to  have  got  notice  of  the  inspection,  but  then  there  is  this  ne- 
glect in  the  proceedings,  that  the  oversman  did  not,  aa  he  ought 
to  have  done,  certiorate  to  Lord  Dunmore  or  his  agent,  that  if 
he  failed  to  appear  by  a  certain  day,  and  attend  an  inspection  of 
the  grounds,  tbe  oversman  would  proceed  to  conclude  the  sub- 
mission. Under  these  circumstances,  I  am  perfectly  clear  that 
the  inspection  which  was  made,  with  the  assistance  of  one  party 
to  state  his  own  case,  and  in  the  absence  of  the  other  party,  was 
an  improper  proceeding,  and  /contrary  to  the  clearest  principles 
of  justice  which  roust  settle  every  case  between  man  and  roan, 
and  which  ride  over  all  submissions.  I  am  therefore  for  re- 
ducing this  decree-arbitral. 

Lord  Gleniee. — I  am  of  the  same  opinion. 

Lord  Meadowbank.^'l  have  no  doubts  whatsoever  of  the  views 
which  have  been  delivered  from  the  chair. 

Lord  Medwyn, —  I  entirely  concur,  and  read  the  case  in  the 
same  way  that  has  been  done  by  your  Lordship.  It  is  clear  that 
no  intimation  was  given  to  Mr  Paterson,  and  if  tbe  oversman, 
at  the  distance  of  two  years,  chose  to  proceed  to  settle  the  mat- 
ter in  dispute,  it  was  but  reasonable  that  notice  should  have  been 
given  of  bis  intention  to  Lord  Dunmore.  I  find  no  fault  with 
bis  taking  the  surviving  arbiter  along  with  him,  had  be  also 
taken  Mr  Paterson.  Under  these  circumstances,  it  is  clear  that 
Lord  Dunmore's  interest  was  disregarded.  There  is  also  another 
circumstance  to  be  attended  to,  and  that  is,  that  an  interdict  was 
applied  for  and  granted  against  the  interference  of  tbe  arbiters ; 
and  I  observe  it  stated  by  the  defenders,  that  the  petition  for  in* 
terdict  was  called  in  Court.  They  say,  however,  that  tbe  in- 
terdict had  lapsed  at  the  time  when  the  oversman  proceeded  to 
inspect  the  grounds.  But  to  that  I  cannot  agree.  The  pro- 
cess might  have  fallen  asleep,  but  the  interdict  did  not  in  conse« 
quence  fall.  Fletcher,  therefore,  acted  in  the  face  of  a  subsist- 
ing interdict ;  and  upon  that  ground  also,  as  well  as  tbe  other 
circumstances  of  the  case,  I  am  for  reducing. 

The  Court 

"  Sustain  the  reasons  of  reduction  of  tbe  dccreet-arbitral,  reduce 
and  decern,  and  declare  accordingly :  But  before  finding  as  to 
expenses  of  process,  ordain  the  accounts  thereof  to  be  given  in 
by  the  partie.o,  and  allow  these,  when  lodged,  to  be  mutually 
seen  and  interchanged,  and  them  to  be  further  heard  thereon  at 
next  calling  :  But  in  so  far  as  regards  Harkness  and  Yuill,  as- 
soilzie them,  and  decern." 

Pursuer's  Authorities. — Heggie  v.  Stark  and  Selkrig,  1st 
February  1825;  S.  &  D.  VoL  III.  p.  488.  Sharp  and  Others 
v.  Bickerdyke,  House  of  Lords,  24tb  February  1815;  Dow's 
Reports  Vol.  III.  p.  101  Glennie  v.  M*Phail,  24tb  February 
1825:  S.  &  D.  Vol.  in.  p.  574. 

Defenders*  Authority. — Spearman  v.  Pitlob,  28th  February 
1828;  S.  &  D.  Vol.  VL  p.  645. 

Lords  Ord in art/^  Moncreiffand  Cockburn. — ^ct,  J.  A.  Mur- 
ray and  Tait;  Tait  &  Young,  W.S.,  Agents,— ^AlL  Dean  of 
Faculty  (Hope) and  Marshall  ;  James  Stuart,  S.S.C.»  Jgent* 
— Mr  Ferguson,  Clerk. — [J.R.] 
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29th  January  1835- 
First  Division.— (G.  D.) 

No.  132. — William  Fleming,  Suspender ^  v,  Eliza- 
beth Donaldson  and  Others,  Chargers, 

Suspension — Procens — Husband  and  Wife — Circutfutancen  in 
which  a  husband  being  decerned  against  by  the  Sheriff  to  deliver 
certain  trifling  paraphernal  articles  to  his  deceased  wi/e*$  next  of 
kin  f  without  regard  to  his  allegation  that  these  were  lialUe  for 
the  funeral  expenses  J,  and  also  to  pay  £7,  iOt.  of  expenses  of 
process;  and  having  raised  a  reductiim  of  the  Sheriff s  decreet^ 
and  presented  a  bill  of  suspension  and  libermtinn,  so  far  as  re- 
garded  the  expenses  for  which  he  had  been  impritontd't-The  Court 
remitted  to  pa$s  the  bill  on  juratory  caution. 

The  8U8pen(ier*8  wife  died  in  Jane  1834,  and  tlie 
f(n«pender  alleged  that  he  had  paid*  part  of  the  funeral 
expenses,  amounting  to  £8,  7.  1 1.  The  sisters  of  the 
suspender's  wife  having  presented  an  application  to 
the  Sheriff  to  appraise  and  sell  the  goods  in  com- 
manion,  and  to  ordain  the  snspender  to  deliver  to 
tbem  certain  trifling  paraphernal  articles.  The  goods 
in  communion  were  appraised  at  £36,  0.  9.,  which  the 
snspender  alleged  was  not  nearly  equivalent  to  the 
debts,  and  he  maintained  that  he  was  entitled  to  re- 
tain the  paraphernal  articles  (only  part  of  which  were 
in  his  possession)  towards  paying  the  foresaid  sum  of 
funeral  expenses.  The  chargers  abandoned  their 
claim  on  the  goods  in  communion  ;  and  the  Sheriff 
found,  in  respect  the  marriage  had  subsisted  more 
than  year  and  day,  that  the  chargers  were  entitled 
to  possession  of  the  paraphernal  goods,  and  that  the 
suspender  was  not  entitled  to  retain  the  same  for  the 
funeral  expenses,  as  these  last  were  preferable  over 
the  goods  in  communion.  The  Sheriff  therefore  de- 
cerned against  the  defender  for  delivery  of  the  para* 
phernal  articles,  and  for  £7,  10s.  of  expenses,  besides 
the  dues  of  extract.  The  suspender,  being  imprisoned 
for  these  expenses,  raised  a  reduction  of  the  Sheriff*s 
decree,  and  presented  the  present  bill  of  suspension 
and  liberation,  without  caution  or  on  juratory  caution. 
Lord  Cockburn,  Ordinary,  on  20th  January  1835, 

"  In  respect  that  the  bill  complains  of  the  decree  of  the  Inferior 
Court,  only  in  so  far  as  regards  the  expenses,  to  which  extent 
alone  it  is  said  that  that  decree  has  been  enforced, — in  respect 
that  no  advocation  was  brought, — and  in  respect  of  the  cases  of 
Sbiels,  2d  July  1825,  and  Scott,  26tb  November  1831— Re- 
fuses  the  bill ;  finds  the  suspender  liable  in  expenses,  which  mo- 
difies to  £4,  and  decerns;  reserving  to  the  complatner  any  re- 
dress to  which  be  may  be  entitled,  under  the  reduction  which  be 
states  himself  to  be  in  the  eourse  of  prosecuting.** 

The  suspender  reclaimed,  and  the  Court  altered,  and 
remitted  to  pass  on  juratory  caution. 

Lord  Ordinary,  Cockbum.  — jlct,  James  Anderson ;  John 
GuUen,  W.S.,  Agent.  ^  Alt.  A.  M'Neill;  Charles  Fisher, 
S.S.C.,  Ageni Air  Bell,  CUrk [G.D.] 


remitted  to  repone  him  on  pajrment  of  such  expenses 
aa  the  Lord  Ordinary  should  think  reasonable. 

Lord  Ordinary,  Cockburn. — Act.  Deas;  F.  L.  Roy,  W.S.« 
Agent. — Alt.  Wood;  Thonaa  Landale,  S.S.C.,  Agent. — Mr 
Bell,  Clerk.'-[G.D.\ 


29/A  January  1835. 
First  Division.— (6.  D.) 

No.  133. — Thomas  Miller,  Suspender,  v.  3amzs 
LuNDiN  Cooper,  Charger. 

Process — Repoiiing —  Suspension. 

A  bill  of  suspension  being  passed,  in  respect  the 
charger  had  failed  to  attend  the  second  diet  fixed  for 
his  examination  on  a  reference  to  his  oath — the  Court 


29/ A  January  1835^ 
First  Division.— (G.D.> 

No.  134. — John  Masson,  Suspender,  v.  Petek 

Cromar,  Charger. 

Process  —  Suspension — Liberation — Reclaiming  Note — A  re^ 
claiming  note  against  an  interlocutor  pasting  a  Mi  of  tuMpenriam 
and  liberation,  presented  after  the  Utters  had  been  expede^  andJhe 
suspender  WteraUd,  refwed  at  incompetent. 

• 

A  bill  of  suspension  and  liberation  at  the  saspen-' 
der's  instance  was  passed  on  consignation  by  Lord 
Cockburn,  Ordinary  on  the  Bills,  oif  19th  December 
1834.  After  the  letters  had  been  expede,  and  the  sua- 
pender  liberated,  thre  present  reclaiming  note  was  pre-* 
sented  against  the  interlocutor  passing  the  bill.  06" 
jecled — The  note  is  incompetent,  as  there  is  now  na 
bill  before  the  Court.  What  was  the  bill  is  now  on 
record,  and  forms  merely  the  want  of  the  expede 
letters.  Answered — When  a  bill  of  suspension  and 
liberation  is  presented,  the  letters  may  be  expede  im- 
mediately, so  that  in  this  view  the  charger  coold  not 
reclaim  at  all. 

Lord  Balgray, — The  charter  should  have  applied  to  the  Or* 
dinary  for  time  to  reclaim. 

Lord  6i7/fe«.— This  is  likes  bill  which  I  recollect  being  pre- 
sented,  to  get  suspension  of  a  sentence  awarding  punishment  oo 
the  pillory.  But  before  the  bill  was  passed,  the  punishment  bad 
been  inflicted.  Why  did  the  charger  not  apply  to  the  Ordinary 
for  time  to  redaim  ? 

The  Court  refused  the  note  as  incompetent,  with 
£3,  38.  of  expenses. 

Lard  Ordinary,  Cockburn.— if c^  Russell ;  Greig  &  Morton, 
W.3.,  Agents. — Alt.  P.  Robertson  and  Fordyce  ;  T.  Megget, 
W.S.,  Agent — Mr  Rolland,  Clerk.-~IG.D.] 


29/A  January  1835. 

FiasT  Division. — (O.  D.) 

No.  135. — William  Martin,  Pursuer^  v.  Richarix 

WatsoW,  Defender. 

Heritable  Creditors-Pledge— Bona  and  Mala  Fides— TAeife&for 
in  an  heritable  security  having  borrowed  the  amount  necessary  to 
redeem  the  Sftbjects  from  a  party  to  whom  he  pledged  the  tii/e^ 
deeds,  and  who,  before  the  heritable  creditor  was  denuded,  raised 
an  action  against  him  to  compel  an  assignation  to  the  bond,  and 
used  inhibition  on  the  dependence,  in  the  face  of  which  diligence 
the  herUaJMe  creditor  reconveyed  to  the  debtor,  who  sold  the  sub' 
jecls — Held  that  the  heritable  creditor  was  liable  to  the  party  who 
advanced  the  money  for  the  amount  due  to  him. 

Thomas  Paton,  weaver  in  Lanark,  granted  a  re- 
deemable disposition  to  Richard  Watson,  shoemaker 
there,  in  security  of  £30,  on  25th  March  1796.  On 
18th  October  1805,  James  Paton,  eon  of  Thomas,  who 
had  succeeded  his  father,  borrowed  from  the  pursuer 
Martin,  £34  to  pay  the  principal  and  interest  then 
due  on  the  bond»  and  placed,  or  caused  Watson  to 
place  the  title-deeds  in  the  pursuer's  hands,  to  be  re- 
tained, it  was  said,  until  an  assignation  should  be 
granted  in  his  favour^  by  Watsun  the  defender,  to 
whom  the  money  was  paid.    Some  time  after  this. 
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Paton,  with  the  conaent  of  the  pursaei;  and  defender, 
sold  a  part  of  the  suhjeets  for  £20,  lOg^  ^hereof 
£19,  59.  was  paid  to  %he  pqrsaer  in  part  of  the  sum 
advanced  by  him.  On  27th  July  1824,  the  present 
action  was  raised  against  Watson,  and  a  similar  ac- 
tion against  Paton,  concluding  that  they  should  be 
ordained  to  gprant  a  valid  assignation  to  the  bond  in 
the  pursuer's  favour,  or  to  pay  him  the  amount  due 
to  him.  On  the  dependence  of  the  action  against 
Watson,  the  pursuer  used  inhibition  in  August  1824, 
being  a  few  weeks  after  the  action  had  been  called  in 
Court  A  reference  having  been  entered  into  between 
the  pursuer  and  Paton,  the  referee,  on  5th  February 
1830,  pronounced  an  award,  finding 

'•  it  admitted  by  the  add  Thomas  Paton  that  the  said  William 
Martin  advanced,  for  behoof  of  bis  father,  whom  he  represent*, 
on  the  18tb  October  1805,  the  sum  of  £34 ;  and  that  the  sun, 
with  interest  thereon,  is  still  due,  with  deduction  of  £19,  5s. 
Sterling  paid  on  the  18th  August  1814,  and  8e.  paid  on  the  2d 
Karch  1815 ;  and  therefore  1  find  the  said  Thomas  Paton  liable 
to  the  said  William  Martin  in  payment  of  the  said  sum  and  in- 
terest, under  deduction  as  aforesaid," — *'  upon  payment  of  which 
sums,  and  interest,  the  said  William  Martin  shall  be  bound  to 
deliver  up  the  title^^leeds  held  by  him  in  pledge.** 

A  preliminary  defence,  founded  on  this  reference, 
was  sustained  to  a  certain  effect  in  Paton's  action,  and 
the  case  proceeded  against  Watson,  who,  during  the 
dependence,  reconvoyed  the  subjects  to  Paton,  who 
sold  the  same  to  a  third  party.  Watson  stated  in 
defence,  that  he  had  received  the  redemption-money 
from  Paton  on  18th  October  1805,  and  upon  that  oc- 
casion had  delivered  up  to  Paton  the  disposition  in 
security,  and  the  previous  title-deeds  of  the  subjects ; 
and  that  he  was  no  party  to  any  arrangement  with 
the  pursuer,  and  never  engaged  to  grant  him  an  assig- 
nation to  the  bond. 

The  Lord  Ordinary  (Corehouse,)  on  11th  March 
1834, 

"  Conjoins  this  action  with  the  action  at  the  instance  of  the 
pursuer  against  Thomas  Paton  ;  decerns  against  the  defender, 
Richard  Watson,  in  terms  of  the  libel ;  finds  him  liable  in  ex- 
penses, and  remits  the  account  thereof  to  the  auditor  to  be  tax- 
ed, and  to  report ;  reserving  all  questions  of  relief  between  him 
and  the  defender  Paton  ;  assoilzies  the  defender  Thomas  Paton 
from  the  conclusions  of  the  action,  in  respect  of  the  decrecrar- 
Utral  produced ;  but  finda  him  not  entitled  to  expenses,  and  de- 
cerns. 

*'  Ablr.— The  late  Thomas  Paton  disponed  the  subjects  men- 
tioned in  the  libel  to  the  defender  Watson,  in  security  of  a  loan 
of  £9(k  James  Paton,  the  son  of  Thomas,  borrowed  £30  from 
the  pursuer  to  redeem  the  subjects,  and  as  a  pledge  for  repay- 
ment, put  the  title-deeds,  or  caused  the  defender  Watson  to  put 
them  wto  the  pursuer's  hands.  This  pledge  would  not  have 
constituted  an  heritable  security  in  favour  of  the  pursuer  in  a 
question  with  Paton*8  creditors ;  but  it  is  sufficient  evidence  in  a 
question  with  Paton  and  his  representatives,  that  it  was  intend- 
ed that  the  pursuer  should  have  an  heritable  security,  or  at  least 
that  the  leronveyance  from  Watson  was  to  be  in  his  favour. 
Paton  paid  the  redemption-money  thus  borrowed  from  the  pur* 
euer  to  Watson,  and  before  any  deed  of  reconveyance  was  grant- 
ed, the  present  action  was  raised  by  the  pursuer  against  Watson, 
and  inhibition  used  upon  the  dependence.  In  the  face  of  that 
diligence  Watson  reconvejred  the  subject  to  the  defender  Paton, 
by  whom  it  has  been  lold,  and  the  pursuer,  in  consequence,  de* 
prived  of  the  security  to  which  he  was  entitled,  and  which  the 
defender,  Watson,  had  no  interest  to  withhold.  Although  Wat- 
son's allegation  were  true,  that  be  delivered  up  the  title-deeds  to 
Paton  w£en  the  redemption* money  was  naid,  yet,  as  he  had  not 
retrocessed  Paton  before  the  present  action  was  raised,  and  iU" 
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hibition  used  upon  it,  be  was  not  entitled  to  defeat  that  diligence. 
If  he  could  not  have  obtained  Paton's  consent  that  the  recon- 
veyance should  be  taken  to  the  pursuer,  be  ought  to  have  called 
b6th  in  a  niultiplepoioding ;  and  it  waa  to  secure  him  in  this  re- 
spect that  the  present  supplementary  action  wa^  directed  to 
be  brought  against  Paton,  notwithstanding  the  decree-arbitral 
which  was  pronounced  as  between  the  pursuer  and  Paton,  on  the 
reference  which  these  parties  entered  into  during  the  proceedings. 
An  intiflsatiiMi  of  the  action  to  Paton  might  perhaps  have  been 
sufficient,  but  the  mode  followed  seems  the  most  correct** 

Watson  and  Paton  both  reclaimed.    At  advising, 

Lord  Balgrajf  said.  This  case  is  to  be  decided  on  plain  prin- 
ciples  of  the  common  law.  It  is  clear  that  Watson  had  no  pro- 
per interest  in  the  matter.  All  he  had  to  do  was,  to  act  evenly 
between  the  parties.  Now  when  1  see  that,  before  any  thing 
was  done  by  him,  this  action  was  raised,  and  inhibition  used 
thereon,  must  I  not  hold  that  this  was  legal  intimation  to  him  of 
bow  matters  stood  ?  He  should,  after  this,  have  been  etxremely 
cautious.  In  a  case  like  this,  relating  to  an  heritable  security, 
hona  or  malajidet  is  every  thing.  Even  supposing  the  intima- 
tion to  Watson  had  been  by  a  mere  common  letter,  it  would 
have  been  sufficient  to  put  him  on  his  guard,  and  to  place  him 
in  mala  fide  to  act  as  he  has  done. 

Lord  Mackenzie. — There  is  a  little  difficulty  as  to  the  effect 
of  the  inhibition.  I  have  no  doubt,  however,  that  as  soon  as 
an  action  was  brought,  claiming  an  heritable  security,  Watson 
was  in  mala  fide  to  reconvey  to  Paton,  or  to  assign  the  bond 
to  a  third  party ;  nevertheless,  he  chpse  to  reconvey.  Now  this 
action  concludes  against  him  still  to  assign  to  Martin.  By  this 
rash  act  of  Watson's,  for  1  don't  suppose  it  an  intentional  fraud, 
be  has  placed  himself  in  an  odd  situation.  If  Martin  was  for- 
meriy  entitled  to  get  the  security,  I  have  no  doubt  be  is  entitled, 
on  the  ground  of  litigiosity,  to  get  it  still.  But  what  puzzles  me 
is,  that  there  is  no  eridence,  as  in  a  question  with  Paton,  that 
Watson  is  entitled  to  this  security  at  all.  It  is  true  Wateon 
may  be  decerned  against,  but  he  is  only  a  secondary  party;  and 
surely  there  must  be  some  decree  against  Paton,  who,  by  some 
strange  manoBuvre,  has  got  out  of  the  field,  and  even  got  absol- 
vitor. It  is  not  found  by  the  decree -arbitral  that  Paton  ia 
bound  to  grant  the  security,  which  would  have  been  as  good  as 
a  decree  of  the  Ordinary.  I  don't  say  that  the  decree-arbitral 
finds  the  contrary,  but  it  does  not  find  this.  Therefore  I  have  a 
difficulty  in  decerning  against  Watson,  while  there  is  no  decer- 
niture  against  Paton.  Paton  has  been  assoilzied  from  part  of 
the  claim,  and  what  would  have  been  the  consequence  had  he 
been  assoilzied  altogether? 

Skene, for  pursuer, ^There  is  a  reclaiming  note  here  which 
brings  Paton's  case  under  review. 

Lord  GiUiet,^l  think  the  litigiosity  goes  farther  than  what  is 
said.  If  I  bring  an  action  against  a  defender,  who  says  that  a 
third  party  has  a  better  right  than  me,  such  a  defender  should 
bring  a  multtplepoinding. 

Lord  President, — I  am  not  very  sure  about  the  competeney  of 
a  multiplepoinding,  which  we  see  lately  attempted  in  competi- 
tions about  heritable  rights.  But  Watson  might  have  brought 
Paton  into  the  field. 

Lord  Mackenzie, — Supposing  Paton's  averment  to  be,  that 
the  titles  were  merely  deposited  in  the  English  way  as  a  pledge^ 
where  is  the  evidence  that  this  is  false  ?  The  prayer  of  Paton's 
reclaiming  note  does  not  relieve  my  difficulty,  as  1  see  no  evi- 
dence in  process  that  the  title-deeds  were  deposited  in  any  other 
way  than  as  a  pledge^  although  this  was  probably  not  the  fact. 

Lord  i/a(graiy.— A  deposit  of  title-deeda  will  not  make  an 
heritable  security,  but  it  certainly  implies  a  power  to  make  out 
one. 

The  Conrt  adhered* 

Lord  Ordinary f  Corehouse. — Jet,  Skene;  James  Pedie,  W.S., 
Agent, — Alt,  Dean  of  Faculty  (Hope)  and  H.  J.  Robertson.—- 
D.,  C/^rA.— [C.D.J 
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29th  Januar^JBSS. 
F1B8T  Division. — (G.  D.) 

Nou  1S6« — Liect£nakt-Colonel  Kobehx  Henry, 
Pursuer,  v.  Dawjd  Burns  and  OthkrSi  Defen^ 
ders. 

Arbitration'— Subinission-— Assignation — Wliere  a  tuhmiuion 
has   been  'entered  inta   •/  atl^d^maudtf  claimit  ditputet,  and  ' 
dtfferencei  then  exiHing  between  the  jHtrtie*,  U  ii  competent  for  * 
one  of  themf'by  ipecial  as$ignatiohf  to  convey  hii  claim  to  a  third 
party,  to  the  effect  of  enabling  the  astignee  tq  make  appearance 
and. obtain  decree  in  hit  awn  name  in  the  suhmi$non. 

On  SUt  July  1SS9,  Mr  BornB,' writer  in  Perth,  and 
Lieutenant-Colonel  Henry  of  Woodend,  entered  into 
a  general  submission  to  two  arbiters,  of  "all  demands, 
claims,  disputes  and  differences  between  them^  °£^" 
any  account,  occasion  or  transaction  whateyer.**  The 
suDmission  contained  all  usual  clauses,  and  bound  t^he 
heirs  and  reptesentatives  of  the  parties  to  implement 
the  decreets  to  be  pronounced,  and  declared  that  the 
submission  should  exist  notwithstanding  the  death  of 
either  of  the  parties.  On  1st  February  J 830,  Mr 
Burnt  granted  to  Bailie  Henry  Hepburn  an  assigna- 
tion of  a  claim  which  he  had  lodged  in  the  submission 
against*  Colonel  IJenry,  amoanting  to  £2114,9.  5., 
besides  interest, 

'f  with  power  to  him  io  obtain  decreet  ordecreetn-arbitral,  in- 
ierino  or  final,  in  bin  own  name,  or  to  sue  forth  and  recorer  pay- 
ment of  suclfas  maybe  obtained  in  mv  name,  and,  in  general, 
my  said  whole  debt,  with  all  that  has  followed,  or  is  competent 
to  follow  thereupon,  with  the  whole  grounds  and  instructions  of 
tbe  same,  surrodps^ng  and  substituting  the  said  Henry'  Hepburn 
in  myfuU  right  and  place  of  the  premises^" 

This  assignation  was  intimated,  and  a  minute 
lodged  for  Bailie  Hepburn,  craying  that  a  decreet 
should  be  issued  in  his  name^  This  wfts  objected  to 
by  Colonel  Henry,  but  the decreet-arhitral,  pronounced 
on  3d  June  1831,.coBtained>fii^er  a//a,.the  following 
Ending :  .         '. 

**  Eighth,^  <<  The  arbiters  find,  that  Mr  Henry  Hepburn  has, 
in  virtue  of  the  assignation  duly  Intimated,  produced  by  him, 
right  to  the  sum  so  found  due  to  Mr  David  Bums,  and  is  en- 
titled to  have  decree  in  his  name  and  favours  for  tbe  saotf,  sub^ 
jcct  always  to  the  conditions  after  specified ;" 

and  in  the  conclu.ding*part  of  the  decreet,  the  arbiters 

"  decern  and  ordain  the  said  Colonel  Robert  Henry  to  make 
payment  to  the  said  Henry  Hepburn,  as  assignee  foresaid,  of 
the  said  sum  of  j6529,  2.  6.  Sterling,  with  legal  interest  from 
and  after  this  date,  till  the  same  is  paid.*' 

The  pursuer.  Colonel  Henry,  brought  a  reduction 
of  this  aecreet-arbitral,  on  the  ground  of  corrupt  par- 
tiality on  the  part  of  tlie  arbiters,  and  a  great  yariety 
of  other  grounds,  one  of  which  was,  that  it  was  uUra 
vires  of  the  arbiters  to  recognise  the  assignation  in 
fayour  of  Bailie  Hepburn,  and  to  pronounce  decree  in 
his  name;  and  that  the  whole  proceedings  were  there- 
by yitiated.  The  plea  of  corrupt  partiality  was  aban- 
doned, after  an  issue  had  been  adjusted  for  trial ;  and 
the  cause  hayinff  come  back  to  Lord  Moncreiff,  Ordi- 
nary, his  Lordsliip,  on  30th  May  1834,  ordered  cases 
on  the  whole  cause  to  be  reported  to  the  Court,  and 
issued  the  following  note : 

"  The  principal  question  which  arises  in  this  case,  now  that 
the  charges  of  corrupt  partiality  are  wholly  removed  from  it, 
appears  to  the  Iiord  Ordinary  to  be  in  a  great  meanure  new,  and 
of  considerable  importance.     The  question  is,  whether,  where 


a  submission  h^s  \^en  entered  into  between  two  parties  for  tbe 
decision  of  all  questipns,  claims,  an^  disputes',  at  that  time  ex- 
isting between  {hem,  it  is 'competent  for  one  of  the  parties,  by 
special  assignation,  to  convey  his  contingent  claim  under  the 
submission  to  a  third  party,  to  tbe  effect  of  enabling  that  third 
party  to  make  appearance,  and  become  directly  tbe  party  in  the 
arbitration  ?  and  whether  it  is  competent  for  the  arbiters  to  give 
decree  to  that  assignee  nominatim,  notwithstanding  an  objection 
•by  the  o^her  party  to  the  competency  of  the  proceeding  ?  The 
Lord  Ordinary  has  idifficulty  In  ),hinKing  that  such  a  decree  ii 
competent.      For  a  submission  being    merely  a  contnict,  and 
.  the  motives  and  good  faith  on  which  it  may  be  enfered  into  fery 
often  depending  on  the  knowledge  of  tbe  character  of  tbe  perton 
who  is  tbe  other  party  to  it,  it  seems  to  be^difliculc  to  say  that 
either  of 'the  parties  can,  by  his  voluntary  act*  change  the  nature 
.of'it,  Bp  as  to  (;pmpel  his  opponent  to  proceed  in  such   a  trans- 
action with  a  third  party,  with  whpm  he  never  agreed  to  enter 
into  any  arburatioA.     1  may  be  willing  to  eAtei.iniio  an  arbitra- 
tion with' a  friend  or  neighbour,  for  ibe  settlement  of  accounts 
between  Us,  or  even  to  submit  a  disputed  matter  with  a  person 
whom,  though  I  have  differed  with  him,  1  know  to  be  a  man  of 
honour  and  fairness,  ntber  than  go  into  a  •  cpurt  of  law ;  and 
yetn  if  1  had  expected  to  have  for  my  opponent  perhaps  the  most 
notorious  and  troublesome  litigant  in  tbeCoucts  of  the  country, 
t  would  not  have  entered  into  any  sdcb  contract.     With  a  view, 
therefore,  to  the  bonafidet  of  arbitrations.  It  seems  to  be  an  im- 
portant question,  w:hether  such  a  change,  in  an  essential  point 
of  the  transaction,  can  be  forced  upon  a  man  against  his  will  ? 
Cases  of  bankruptcy  have  occurred.     But  tbungh  such  cases 
are  not  free  ironi  doubt  in  principle,  they  do  not  reach  tbe  present 
case.     For,  in  such  cases,  there  is  no  voluntary  assignation  of 
the  particular  claim  in  (he  arbitration.    .The  immediate  interest 
in  it  merely  passes  by  the  Act  of  the  law  with  the  other  estate 
of  the  bankrupt,  and  the  bankrupt  himself  continues  to  hares 
direct  interest     The  trustee  is  merely  sisted  to  enable  him  to 
go  on.    .But  if  it  be  essential,  in  order  to  make  a  submission 
binding  with  the  h^ir.ofthe  pafty,  that  this  should  be  expressly 
provided,  it  is  difficult  to  see  how,  without  any  sucb  clause,  it 
should  be  made  to  pass  in  the  much  stronger  case  of  an  assignef. 
There  are  other  points  in  the  case,  into  which  the  Lord   Ordi- 
nary shall  not  enter.     But  be  has  also  doubt  whether  tbe  sub- 
mission is  exhausted,  in  so  far  as  an  effectual  decision  was' not 
pronounced  on  tbe  claim  of  retention  regarding  M'Lacblan's 
Dond.     If  the'  parties  can  agree  aa  to  abridging  tbe  record,  bf 
throwing  out  the  statements  as  to  corruption,  it  would  make  tbe 
case  simpler,  and  lessen  expense.     If  tbey.do  not  agree,  it  nust 
go  as  it  IS.*' 

At  adrising, 

Lord  Balgray  said,  .1  can  ieeno  difference  between  this  cast 
and  the  .case  of  a  trustee  for  creditors,  w)ia  is  entitled  to  sppesr 
in  a  submission,  and  obtain  decree,  if  bis  constituent's  claim  be 
successful.  Tbe  point  is  certainly  a  new  ^ne,  biit  I  think  it  at- 
tended with  no  difficulty.  Your  Lordships  will  attend,  to  this, 
that  in  cases  of  copartnery,  sales  of  moveables,  &c.,  the  articles 
almost  always  contain  a  stipulation,  that  if  any  differences  shall 
arise,  these  shall  be  referred.  Now,  is  it  possible  to  deny  that 
a  'partner  of  a  concern,  or  a  purchaser  at  a  roup,  is  not  entitled 
to  assign  his  right  cum  omni  causa,  including  this  stipulation  ai 
to  a  reference.  I  really  can  see  no  difficulty  in  such  a  case. 
Suppose  Bailie  Hepburn  bad  used  arrestment,  and  got  decree  of 
forthcoming,  and  produced  his  decree,  and  claimed  on  it  in  tbe 
submission  as  an  assignation,  would  he  not  have  been  entitled 
to  get  the  decreet-arhitral  in  his  own  name.  I  see  no  difference 
here. 

Lord  Oi7/tet.— I  am  of  the  same  opinion.  I  see  no  incon- 
venience in  sucb  a  form  of  proceeding  as  was  here  adopted,  sod 
no  difficulty.  I  can  understand  a  deteetut  perwHrn  in  tbe  case  of 
a  tenant  or  a  servant,  but  I  cannot  understand  it  in  tbe  case  of 
an  adversary  in  a  submission  or  litigation. 

Lord  Uackenoe  agreed.  It  is  past  all  question  that  a  party 
can  assign  tbe  benefit  of  a  submission  ;  and  if  so,  why  not  tbe 
right  to  appear?  It  has  been  found  competent  to  give  decree 
in  favour  of  a  trustee  for  creditors,  and  bow  can  he  be  in  a  better 
situation  than  an  expreu  assignee  ?    He  might  be  worse,  but  he 
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ciinnot  be  better.  There  ii  no  posiibilitf  of  injustice  in  giving 
dcrree  to  an  assignee,  in  place  of  to  the  party  granting  the  assig- 
nation. 

Lord  Prttident  also  Agreed. 

The  Court  repelled  the*  reasons  of  redaotion,  tfnd 
as8uil«ied  the  defenders,  with  expenaes. 

Pursuer's  Autfaorities.— Ersk.  IV.  3,  29,  32,  and*  95.  Lady 
Elixabeth  Mairland,  18th  May  1796;  Mor.  641. 

Defenders*  Authorities.— Barbour  o.  Wright,  21  st  November 
1  Ail ;  F.C.  Grant  v.  Girdwood  and  Company,  2dd  June  1820 ; 
F.(;.  Anderson  v.  Wood.  25tb  May  1821 ;  S.  and  D.  Kidd 
9.  Patemon,  i9th  June  1801 ;  F.C.  Johnston  o.  Cheape,  9th 
June  I817>  5  Duw,  247.  Stewart,  2l6t  February  1822;  S. 
and  D. 

• 

J.'*rH  Ordinary^  Moncnxff.^-AcL  Skene  and  Wood  ;  W.  and 
J.  B.  Douglas,  W.S..  Aiientt,^AU,  Dean  of  Faculty  (  Hope) 
and  Wood;  George  Kitchie,  W.S.,^g<m/ Mr  Holland, C/nir. 


29/A  January  1835. 
Sec6ko'  Division. — (G.  D.) 

No.  137 — John  Hdntkb,W.S.  (McDonald's  Trust 
T£e),  Purtuerf  v»  George  Geodks,  Defender, 

04th  of  Reference — Proof— 7.  An  action  being  brought  for  a 
gum  of  money t  of  Unt  by  a  parly  (then  a  bank  agent)  to  the  de- 

Jc'ider,  who  deponed  on  a  reference  to  hit  oath^  that  he  received 
the  n^oney,  but  underttood  it  to  be  the  balance  on  h{$  tate  father* t 
account  with  the  banki  and  it  apftearing  from  that  account, 
produced  by  the  defender  on  the  pursuer's  requisition,  that  the 
botany  wan  against  the  defender's  father,  and  had  been  paid  by 
the  defender^  who  admitted  thtd  he  had  paid  no  other  sums,  but 
deponed  that  he  was  satisfied  the  money  was  accounted  for,  and 
that  hit  reason  for  so  deponing  was,  that  the  party  who  advanced 
the  money  was  sati*Jied  it  was  accounted  for — Circumstances  in 
foMch  held,  that  retling^owing  was  proved  by  the  oath.^^IL  Ob' 
served,  fXst^J  That  it  is  competent,  ovi  such  a  reference  to  oath, 
to  inttrrmgate  the  defender  as  to  the  terms  of  an  acknowledgment, 
saiil  to  have  been  given  by  him  for  the  money,  and  to  exhibit  to 
him  the  acknpwfedj^ment,  for  the  purpose  of  refreshing  his  me- 
ns^ry  •  (2t,J   To  ask  him  whether  he  is  witling  to  produce  his 

f.ither*s  bank  account  which  he  had  received,  and  which  he  had 
premou sly  sworn  corresponded  with  what  he  was  told  as  to  the 
stale  ofit;  f^l,)  To  caU  upon  him  to  produce  the  documents 
as  to  the  final  xettlement  of  that  account,  the  existence  of  which 
he  had  to  a  certain  extent  admitted, — III,  Circumstances  in 
which  a  rc'cxamination  was  allowed,  after  an  oath  had  been  rv- 
ported. 

The  pursner,  as  trust-assignee  for  the  creditors  of 
Charles  McDonald,  late  agent  at'Huntly  fot  the  Bank- 
ing'Company  in  Aberdeen,  brought,  an  action  against 
the  defender  for  £300  Sterling,  said  to  have  been  bor- 
rowed by  the  ^defender  from  M'Donald  on  13tb  May 
1829,  ;^nd  to  be  stril  resting-owing,  with  interest  from 
that  dtfle.  Thfi  defender  denied  having  either  bor- 
rowed or  being  owing  the  moneys  wnereupon  the 
pursuer  referred  the  whole  case  to  the  oath  of  the 
defender,  who,  on  23d  September  1834,  deponed  that 
he  knew  M'Donald ;  that  the  deponent  was  at  Corn- 
hill  market  in  May  1829: 

*'  That  he  took  money  with  him  to  that  market ;  and  he 
thinks  the  amount  was  between  £300  and  £400 :  That  he  re- 
cuUects  where  he  got  that  money :  That  he  got  some  part  of  the 
money  from  the  said  Charles  McDonald  on  the  deponent's  fa- 
ther's account:  That  the  money  so  got  from  Mr  M* Donald 
amounted,  as  he  thinks,  to  about  £300 :  That  he  thinks  be  got 
this  money  from  Mr  M* Donald  the  day  previous  to  the  said  Corn- 
bill  maricet :  That  the  deponent  was  in  Huntly  the  day  pre- 
vious to  said  market :  That  he  saw  M'Donald  in  Huntly  on 
that  day,  and  in  the  bankingoffice  at   Huntly:     That  Mr 


M'Donald  said,  in  answer  to  the  deponent's  inquiry,  that  he, 
M'Donald,  did  not  know  bow  much  money  the  deponent's  fa- 
ther had  at  bis  credit  in  the  bank.  Interrogated,  and  desired  to 
state  what  further  took  place?  Depones,  That  Mr  M'Donald 
gave  the  deponent  the  sum  oT  money  befdie  deponed  to,  on  the 
deponent's  fatherV  account,  and  said  that  he  would  afterwards 
explain  how  the  deponent*8  fathe}'*s  account  stood :  That  tho 
deponent'  gave  an  acknowledgment  to  M'Donald  for  the  sum 
so  received  from  him,  and  this  was  all  that  took  place.  Inter* 
rogated.  In  what  terms  the  said  acknowledgment  was  ?'* 

This  question  was  objected  to,  and  the  coromisaion- 
er  (the  Mheriff-substituro  of  Aberdeenshire)  sustained 
the  objection,  in  respect  it  was  "  not  competent  to 
examine  a  party  upon  oath  on  thcL  terms  of  a  written 
document  not  founded  on.*'-  The  defender  farther 
deponed,  that  he  frequently  saw  M'Donald  subsequent 
to  the  said  market ;  that  at  one  of  these  meetings,  in 
September  lt$29,  M'Donald  told  him  that  the  depo- 
nent's father' had  only  about  £11 2,  IQs.,  and  not  £300 
in  the  bank ;  that  the  deponent's  father  had  died  io 
December  1828,  being  before  the  deponent  received 
the  money  froiti  M'Donald ;  that  M'Donald  said,  that 
to  save  the  defender  the  expense  of  confirmation,  he 
would  make  the  deponent's  father  debtor  to  the  banl^ 
in  the  difference,  between  said  £ll2,  I0s..and  £300. 

"  Depones,  That  he  never  had  any  further  conversation  with 
M'Donald  relative  to  the  said  transaction.  Interrogated,  Whe- 
ther the  deponent  ever  expede  a  confirmation  to  his  father? 
Depones,  That  he  did.  Depones,  That  his  father  was  a  farmer 
and  cattle-dealer.  Interro^ted,  Upon  whose  authority,  or  on 
what  ground,  he  applied  in  May  1829  to  M'Donald  for  money 
on  his  father's  account  ?  Depones,  That  he  applied  for  it  on  the 
ground  that  be  had  been  app.iinted  executor  by  and  for  his  fa- 
ther. Interrogated,  Whether  he  knew  that  M'Donald  Subse- 
quently became  bankrupt  ?  Depones,  That  he  did  bear  that 
M'Donald  'became  bankrupt  in  1830.  Interrogated,  Whether  in 
the  present  year  the  deponent  had  a  meeting  with  M'Donald  on 
the  subject  of  the  said  transaction  ?  Depones,  That  he  saw 
M'Donald  in  February  last :  That  he  Called  on  him  in  conse- 
quence of  a  letter  froip  the  pursuer,  Mr  Hunter,  to  inquire  how 
he  bad  been  applied  to  about  the  transaction :  That  M'Donald 
said  that  be  bad  no  recollection  of  the  transaction,  and  pro- 
mised to  give  the  deponent  a  letter  to  the  pursuer  oh  the  sub* 
ject:  That  be  did  not  offer  M'Donald  any  money  on  this  oc- 
casion. Interrogated,  Whether  he  ever  offered,  or  gave  to 
M'Donald,  on  any  other  occasion,  any  money  with  reference  to 
the  transactions  above  deponed  to?  Depones,  That  he  never 
did.  Depones,  That  he  never  paid  back  any-part  of  the  sum 
received  from  M'Donald  before  deponed  to.  Interrogated, 
Whether  he  is  willing  to  produce  the  appointment  of  himself  aa 
executor  to  his  father  above  mentioned  ?  Depones,  That  he  is. 
Depones,  That  he  supposes  it  is  at  home.  Interrogated,  Whe'.' 
ther,  at  the  period  when  he  drew  the  said  sum  of  money  from 
Mr  M'Donald,  he  bad  expede  a  confirmation  to  his  father?  De- 
pones, That  he  is  not  sure  whether  he  had  or  not,  but  he  ra^ 
ther  thinks  it  was  after.  Interrogated,  If  he  has  in  his  posses- 
sion, and  is  willing  to  produce  this  confirmation?  Objected  that 
the  pursuer  is  not  jentitled,  under  this  reference,  which'  is  a 
transaction  depending  entirely  upon  the  oath  of  the  defender,  to 
refer  to  the  tenor  of,  and.still  less  to  require  him  to  produce  any 
written  document.  The  commissioner  sustains  the  objection,  and 
the  question  was  passed  from.  Interrogated,  Whether  the  bank 
account  of  the  deponent's  father  is  in  hU  possession,  or  was  ever 
exhibited  to  him  ?  Depones,  That  he  received  from  Mr  M'Donald 
a  copy  of  his  father'^  bank  account,  as  he  thinks,  in  September 
1829,  and  at  the  same  time  of  the  conversation  before  deponed 
to.  Interrogated,  Whether  the  balance  on  said  account,  as  in 
the  beginning  of  May  1829,  corresponded  with  what  M'Donald 
at  that  time  stated  it  to  be  ?  Depones,  That  it  did.  Interrogated, 
If  be  is  willing  to  produce  said  account  ?  Objected  to  for  the 
defender*s  counsel,  that  this  question  should  not  be  put,  and  the 
commissioner  sustains  the  objection.    Depones,  That  hs  does 
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not  recollect  of  having  stated  any  objection*  to  M*Dona]d  to  the 
account  furnished  by  him.  On  the  deposition  being  read  over, 
the  defender's  counsel  called  the  deponent*s  attention  to  that 
part  of  the  deposition  which  states,,  that  the  deponent  never  gave 
back,  or  offered  to  M'Donald  on  any  occasion,  any  money,  with 
reference  to  the  transactions  before  deponed  to,  depones,  That 
the  deponent's  father  had  a  cash-account  with  M*Donald,  as  agent 
for  the  Aberdeen  Bank,  and  the  deponent  paid  to  Mr  Macpher- 
son,  who  succeeded  Mr  M' Donald  as  bank  agent  at  Huntly,  the 
balance  due  on  his  father's  cash-account,  when  the  deponent  re- 
ceived up  the  bond.  Interrogated,  How  much  he  paid  on  this 
occasion  ?  Depones,  That  he  thinks  it  was  jC  178,  lOs.,  being  the 
balance  of  the  said  £300.  Interrogated,  When  this  took  place  ? 
Depones,  That  he  does  not  recollect,  but  thinks  it  was  about  a 
year  after  Macpberson  was  appointed  bank  agent.  Interrogated, 
For  what  sum  bis  father  had  a  eash-credit  ?  Depones,  That  he 
bad  a  credit  for  £600.  Interrogated,  Whether  he  has  any  do- 
cuments relative  to  his  settlement  with  Macpberson,  or  the  Bank, 
on  that  occasion ;  and  particularly.  Whether  an  account  was  ren- 
dered to  him  by  Macpberson  or  the  Bank,  of  the  balance  he  was 
called  upon  to  pay  ?  Depones,  That  he  has  the  bond  for  the  cash- 
account«  but  he  has  no  recollection  whether  an  account  was 
rendered  to  him  by  Macpberson  or  not.  And  being  called  upon 
to  produce  the  said  documents;  objected  to  as  incompetent. 
And  the  commissioner  having  heard  parties  verbally*  sustains 
the  objection.  Interrogated,  Of  what  articles  the  Bank's  ac- 
count consisted  at  this  time?  depones.  That  he  does  not  recol- 
lect of  what  the  balance  was  composed,  but  he  paid  the  balance, 
bowever  made  up,  and  got  up  the  bond  as  above  deponed,  to. 
Interrogated,  Whether,  in  giving  up  an  inventory  ot  what  his 
father  was  possessed  of  at  his  death,  on  occasion  of  his  confir- 
mation, be  included  any  sum  as  due  by  the  Bank  to  his  father? 
Objected,  that  this  question  has  no  reference  to  the  accounting 
between  the  defender  and  the  Bank,  or  any  claim  at  the  instance 
of  M* Donald  or  the  Bank  against  the  defender,  but  is  plainly 
proposed  for  an  irrelevant  and  invidious  purpose.  The  com- 
missioner  sustains  the  objection.  The  commissioner  was  re- 
quested to  put  the  general  question.  Whether  the  deponent  is 
resting.owing  the  debt  sued  for  ?  The  pursuer  objecu  to  this 
question  being  put  by  the  commissioner. — AU  which  is 
Uuth,"  &c. 

On  25th  Noyember  18S4»  the  Lord  Ordinary  (Jef- 
frey), 

**  In  respect  that  the  commissioner  has  sustained  several  ob- 
jections to  the  course  of  examination  proposed  by  the  pursuer, 
which  ought  to  have  been  repelled,— >that  the  oath  itself  is  in 
several  paru  ambiguous  or  inconsistent, — and  that  it  is  not  yet 
completed  by  answering  the  general  question,  of  whether  the 
deht  pursued  for  is  resting-owin^  or  not ;  Before  answer,  ap- 
points the  defender  to  be  re-ezammed  upon  the  reference ;  grants 
commission,"  &c 

His  Lordship  added  the  following 

**  JVbitf.— -The  Lord  Ordinary  is  fully  aware  of  the  danger 
and  inexpediency  of  granting  re-examinations  after  an  oath  has 
been  reported ;  but  this  is  plainly  a  case  of  a  very  suspicious 
character,  and  in  which  it  would  be  particularly  unadvisable  to 
narrow  the  undoubted  privilege  of  a  party  referring  to  refresh 
Che  memory,^  and  probe  the  conscience  of  bis  opponent,  as  well 
as  to  test  bis  veracity  by  all  competent  interrogatories,  how- 
ever minute  and  detailed.  In  the  Lord  Ordinary's  opinion,  the 
former  commissioner  has  unduly  abridged  this  privilege,  and  that 
in  several  important  particulars ;  especially — li/.  By  refusing  to 
put  the  interrogatory,  as  to  the  terms  of  the  acknowledgment 
given,  or  to  allow  the  acknowledgment  itself  to  be  exhibited  to 
the  deponent ;  2ti,  By  refusing  to  put  the  interrogatory,  whether 
be  Is  willing  to  produce  the  account  he  says  be  received  from 
the  Bank,  and  which  he  bad  sworn  corresponded  with  what 
M'Donald  bad  previously  said  as  to  the  state  of  that  account ; 
and  ddf  By  refusing  to  order  production  of  the  documents  rela- 
tive to  his  final  settlement  of  that  account,  the  existence  of 
which  he,  to  a  certain  extent,  admitted.  As  to  the  first  of  these 
points,  the  Lord  Ordinaiy  is  clearly  of  opinion  that  it  was  quite 
competent  to  ask  iu  what  terms  the  acanowledgment  was  ex- 


pressed, or  more  particularly,  whether  it  contained  a  promise  to 
repay  the  money  to  McDonald.  If  there  had  been  no  writing 
on  the  subject,  it  seems  scarcely  doubtful  that  the  deponent 
might  have  been  asked,  whether  at  the  time  he  promised  to  pay 
badL  the  money  to  M* Donald ;  and  the  question  of  competency 

fdainly  cannot  be  affected  by  the  circumstance  of  the  acknow- 
edgment  being  in  writing.     As  to  the  fitness  of  showing  that 
writing  to' tbe  deponent,  the  Lord  Ordinary  thinks  there  is  u 
little  doubt ;  not  certainly  for  the  purpose  of  rearing  it  up  as  a 
ground  of  obligation,  or  in  any  way  evading  the  Stamp  Acts,  but 
merely  for  the  purpose  of  refreshing  his  memory,  and  perbsps 
stimulating  his  conscience  as  to  his  having  actually  made  soch 
a  promise, — to  which,  if  it  had  been  verlml,  it  is  thought  he  could 
not  have  refused  to  speak.     By  allowing  such  exhibition,  it  ap- 
pears to  the  Lord  Ordinary  that  there  would  not  have  been  the 
least  approach  to  any  recognition  of  the  writing  as  of  any  force 
or  validity,  either  as  an  obligation  or  as  evidence ;  and  after  soch 
exhibition,  as  well  as  before,  it  must  have  been  by  the  oath,  sad 
the  oath  alone,  that  the  case  would  still  be  decided.  If  heswors 
that  be  never  subscribed  it,  or  that  he  subscribed  it  without  read- 
ing it,  there  would  be  an  end  in  this  cause  of  all  inquiry  into  the 
existence  or  effect  of  that  acknowledgment ;  while,  if  he  swors 
that  he  signed  it  knowingly,  the  oath  would  merely  import,  snd 
ought  perhaps  merely  to  express,  that  having  seen  that  writiqg, 
he  is  now  certain  that  at  receiving  the  money,  he  did  promise  to 
pay  it  back  to  M* Donald,  whenever  he  might  demand  it;  a  fict 
which  seems  obviously  material  to  the  issue,  especially  if  fol- 
lowed up  by  the  questions,  how  he  came  to  make  that  promi&e, 
and  whether  or  why  he  broke  it,  &c.     Upon  the  second  point,  si 
to  producing  the  bank  account,  the  matter  seems  still  clearer. 
He  not  only  refers  to  that  account  in  his  oath,  but  swears  that 
it  corresponded  with  a  certain  previous  statement  of  M'Donald. 
Its  tenor,  in  this  respect,  therefore,  is  truly  a  part  of  his  oatb ; 
and  being  in  his  own  possession,  it  seems  to  the  Lord  0rdina7 
that  it  ouffht  clearly  to  have  been  exhibited.     It  is  noaterial  even 
to  himself,  that  if  bis  memory  deceived  him  in  this  respect,  the 
error  should  be  corrected.   It  is  still  more  material  that  the  other 
party  should  not  suffer  by  his  falsehood  or  rashness,  if  by  meani 
of  a  farther  or  more  sifting  examination,  the  oath  may  be  made 
consistent  with  truth.     Acco'rdingly,  upon  a  similar  ground,  a 
re<examination  was  ordered  in  the  case  of  Fraser,  V7th  June 
1800,  Fac.  Col.,  and  very  recently  in  that  of  Young  and  Pol- 
lock, 25th  May  1832  ^10,  Shaw,  570).     The  case  of  Cooper 
against  Hamilton,  which  is  most  fully  stated  in  Wilson  and 
Shaw's  Appeal  Cases,  Vol.  II.  p.  59,  is  still  more  decisive  as 
to  the  right  of  a  party,  even  without  a  re-examination,  to  see  and 
to  found  on  the  tenor  of  all  writings  referred  to  in  an  oath  of  re- 
ference, though  not  produced  to  the  deponent  at  his  examina- 
tion.    The  same  observations  apply  to  the  third  article  above 
mentioned.     If  there  be  any  such  documents,  the  deponent  ii 
bound  to  refer  to  them,  to  correct  any  misrecollection  which  maj 
have  been  produced  by  the  lapse  of  years ;  and  the  pursuer  is  en- 
titled to  see  them,  either  to  aid  in  clearing  up  such  roisrecoliec- 
tions,  or  to  force  the  deponent  out  of  a  false  statement    The 
Lord  Ordinary  has  said,  that  the  oath  is  in  some  respects  ambi- 
guous  or  contradictory.     He  alludes,  in  part,  to  the  statement 
made  peremptorily  in  the  early  part  of  the  deposition,  that  the 
money  was  got  from  M* Donald  on  his  (the  deponent's)  father's 
account,  when  it  appears  from  the  sequel,  that  the  father  bad 
been  dead  for  six  months ;  and  that  the  money,  in  so  far  u  it 
was  an  advance,  must  therefore  have  been  obtained  on  the  de- 
ponent's own  account  only,  but  chiefly  to  the  plain  and  uncondi- 
tional admission  near  the  close  of  the  original  examination,  that 
be  never  afterwards  gave  M*Donald  any  money  with  reference 
to  this  transaction,  and  never  paid  back  any  part  of  the  sura  re- 
ceived from -M'Donald  before  deponed  to.     Upon  this  state- 
ment the  deposition  is  apparently  closed,,  without  objection  or 
offer  of  explanation.     And  it  is  only  upon  reading  it  over,  be- 
fore sigtiing,  that,  upon  his  attention  being  called  to  this  admis- 
sion by  bis  own  counsel,  the  deponent  makes  the  statement  as  to 
a  repayment  to  Macpberson,  a  succeeding  bank  agent, — ss  to 
which  the  account  and  documents  already  mentioned  as  withheld 
are  referred  to,  and  required  to  be  seen  by  the  pursuer.  The  wtj 
in  which  the  statement  proposed  to  be  thus  tested  is  made.seenu 
to  furnish  a  strong  additional  reason  for  allowing  the  test  to  be 
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uniparingly  applied.  Reference  was  made  at  the  debate  to  cer. 
tain  extracu  from  the  Bank  books,  by  which  the  falsehood  of  the 
deponent's  statement,  as  to  the  accounts  furnished  at  the  settle* 
ment  made  by  him  with  that  body,  seem  strongly  established. 
The  Lord  Ordinary,  however,  is  of  opinion,  that  those  cannot 
be  founded  on  in  this  process  to  invalidate  the  oath.  But  as  a 
re-examination  is  granted,  be  thinks  their  tenor  should  be  pre- 
viously communicated  to  the  deponent ;  and  that,  after  this  is 
done,  be  may  be  interrogated  as  to  the  way  he  reconciles  them 
with  his  former  statement.  If  he  declines  looking  at  them,  or 
answering  in  regard  to  them,  the  oath  must  be  taken  as  he  makes 
it.  But  the  consequences  may  be  serious  in  relation  to  proceed- 
ings of  a  different  description.  The  Lord  Ordinary  has  required 
the  defender  to  come  to  Edinburgh  for  examination,  because  the 
case  is  now  so  serious  as  to  require  the  assistance  of  counsel,  and 
bis  attendance  here  must  he  less  burdensome  than  their  journey 
to  such  a  distance.  The  Lord  Ordinary  observes,  that  in  some 
early  eases,  sifting  questions  are  rejected,  and  re-examination 
refused  ob  meium  perfuri,  that  is,  as  he  understands,  lest  the 
party,  when  reluctantly  driven  to  answer  by  the  force  of  truth, 
shall  contradict  a  false  statement  originally  made,  either  from 
rashneas  or  dishonesty ;  but  he  has  no  idea  that  any  countenance 
can  be  given  to  so  strange  a  scruple  at  the  present  day.  The 
party  referring  has,  at  all  events,  a  right  to  get  all  the  truth  that, 
by  any  legal  method,  he  can  extract  from  his  opponent ;  and  even 
as  to  him,  he  is  plainly  in  far  less  danger  of  the  pains  of  perjury 
if  he  is  driven,  whether  by  skilful  interrogation,  or  exhibition  of 
documents,  to  retract  a  false  statement,  originally  hazarded, 
while  still  under  examination  in  the  civil  suit,  than  if  left  to 
vindicate  that  false  statement  after  it  has  been  made  the  instru- 
ment of  scandalous  injustice  in  a  criminal  action.* 

The  defender  being  re-examined  on  lOth  Decem- 
ber 1834, 

'*  and  his  former  deposition  having  been  read  over  to  him,  and 
interrogated,  and  his  attention  being  called  to  that  part  of  his 
former  deposition  in  which  he  stated  that  he  had  received  from 
M' Donald  a  copy  of  his  father's  bank  account;  and  being  re- 
quired to  produce  the  said  bank  account,  depones  and  produces 
a  document  titled  on  the  back — '  Mr  John  Oeddes,  farmer, 
Haddoch,  2d  September  1890,'— which  is  marked  by  the  de- 
ponent, commissioner,  and  clerk,  as  relative  hereto.  And  de- 
pones. That  he  received  the  same  from  M'Donald.  And  being 
interrogated.  Whether  the  said  account  now  produced  shows  any 
pa3rment  made  by  M* Donald  to  the  deponent  in  May  1829? — the 
deponent*  upon  inspection  of  the  said  account,  depones.  That  it 
does  not.  And  being  farther  interrogated,  depones.  That  the 
said  account  appears  to  have  been  balanced  after  his  father's 
death,  and  by  it  there  is  stated  to  be  a  balance  due  by  the  de- 

Sonent's  father  to  the  Bank ; — ^bot  the  deponent  adds.  That  Mr 
I'I>onaId,  at  a  previous  meeting  which  took  place  after  the  de- 
ponent had  got  the  money,  stated  that  there  was  a  balance  due 
by  the  Bank  to  the  deponent's  father,  but  that  he  would  make 
the  deponent's  father  apparently  debtor  to  the  Bank,  bv  getting  an 
order  upon  the  Bank  by  a  person  of  the  name  of  John  Geddes, 
who  lived  at  Bodylaird,  near  Huntly ;  and  McDonald  explained, 
that  his  object  for  doing  this  was  to  save  the  deponent  from 
confirming.  And  his  attention  being  called  to  that  part  of  his 
former  deposition,  in  which,  being  interrogated,  *  Whether  the 
balance  of  said  account*  (that  is,  his  father's  account  with  the 
Bank),  'as  in  the  beginning  of  May  1829,  corresponded  with 
what  M'Donald  at  that  time  stated  it  to  be  ;*  and  in  which  part 
of  said  deposition  he  deponed  '  that  it  did ;'  and  being  now  re- 
quired to  say  whether  the  entry  in  the  account  now  produced 
corresponded  with  what  M*Donatd  stated  at  the  time  of  de- 
livering it  ?  Depones,  That  it  does  not  correspond  with  what 
M'Donald  at  the  time  stated  the  real  balance  to  be.  And  being 
interrogated.  In  what  particular  the  statement  of  McDonald 
differed  from  the  account  delivered  to  him  ?  Depones,  That  it 
differed  in  this,  that  McDonald  stated  that  there  was  money  due 
by  the  Bank  to  the  deponent's  father,  while,  by  the  account,  his 
father  is  made  debtor  to  the  Bank.  And  being  interrogated, 
depones,  That  he  thinks  McDonald  mentioned  the  sum  which 
was  doe  by  the  Bank  to  the  deponent's  father,  but  he  does  not 
now  recollect  what  he  stated  it  to  be.     And  being  farther  in- 


terrogated, depones.  That  before  he  got  up  his  father's  bond  to 
the  Bank,  he  paid  to  the  Bank  the  two  sums  of  J£1C10,  and 
jCI47,  10s.  entered  in  the  account;  and  depones.  That  the  last 
of  these  sums  the  deponent  paid  to  Mr  Macpherson,  who  suc- 
ceeded M'Donald  in  the  agency  of  the  Bank  at  Huntly,  but  he 
does  not  recollect  to  whom  the  first  sum  was  paid,  whether  to 
M'Dondd  or  Macpheraon.  Depones,  That  he  never  paid  any 
other  sums  on  his  father's  account,  after  his  father's  death,  either 
to  Macpheraon  or  M'Donald.  And  the  commissioner  having 
directed  the  deponent's  attention  to  the  fact,  that  the  jC  147,  lOs., 
entered  in  the  account  as  paid  by  him,  beare  to  be  dated  2d 
September  1830,  and  that  he  has  deponed,  that  he  made  that 
payment  to  Macpherson  as  the  successor  of  M*Donald,  the  de- 
ponent is  required  to  say,  how  he  reconciles  that  with  his  pre- 
vious statement,  that  the  said  account  was  delivered  to  him  by 
M' Donald  at  a  meeting  which  he  had  with  him  as  bank  agent  r 
Depones,  That  he  still  thinks  that  the  account  produced  was 
got  from  M'Donald,  and  that  he  does  not  think  he  ever  got  any 
account  from  Macpherson.  And  being  farther  interrogated* 
depones.  That  he  is  satisfied  he  got  the  account  from  M'Donald 
before  be  paid  the  j6147,  10s.,  and  that  the  account  was  gol 
while  M*Donald  was  bank  agent.  And  after  his  attention  had 
been  repeatedlv  called  to  the  subject,  depones.  That  he  can  give 
no  farther  explanation  in  regard  to  it ;  but  adds,  that  his  memory 
may  have  failed  him,  and  that  he  may  have  got  it  from  Mac- 
pheraon ;  and  if  he  did  so,  he  cannot  recollect  whether  he  gol 
another  account  from  M'Donald  or  not.  And  being  interro- 
gated for  the  pureuer.  What  induced  him  to  make  the  foresaid 
payments  ?  Depones,  That  the  cautionera  in  the  bond  were  push« 
mg  him  to  get  it  up.  And  being  interrogated,  Whether,  when 
he  got  the  £900  from  M'Donald,  as  deponed  to  in  his  former 
deposition,  he  gave  an  acknowledgment  to  M'Donald  for  the 
money  ?  Depones,  Not  that  he  recollects.  And  his  attention 
being  now  called  to  his  former  deposition,  in  which  he  depones, 
'  that  he  gave  an  acknowledgment  to  M'Donald  for  the  sums  so 
received  from  him;'  and  being  asked  to  reconcile  these  two 
statements ;  depones.  That  to  the  best  of  his  recollection,  he 
gave  no  acknowledgment.  And  being  shown  a  document.  No. 
3  of  process,  and  interrogated,  Whether  the  signature  adhibited 
to  it  ts  his  signature  ?  Depones,  That  he  thinks  it  is.  And  the 
deponent  being  required  to  peruse,  and  having  perused  the  said 
document,  and  being  again  required  to  say  whether  he  gave  any 
acknowledgment  to  M'Donald  for  the  money  he  got  from  him? 
Depones,  That  he  does  not  remember  having  given  any^nordoea 
he  think  he  gave  him  the  document  which  has  just  been  perused 
by  the  deponent ;  but  depones,  that  he  won't  take  upon  himself 
to  swear  that  he  did  not  give  M'Donald  an  acknowledgment  at 
the  time,  nor  will  he  swear  that  he  did  not  deliver  to  him  the 
document  which  he  has  now  read.  And  being  interrogatedy 
Whether  he  thinks  it  probable  that  he  gave  M'Donald  the  fore- 
said document  ?  Depones,  That  he  might,  and  be  will  not  swear 
against  it ;  but  that  he  cannot  recollect  And  being  interrogated. 
Whether,  after  receiving  the  £300  from  McDonald,  the  de- 
ponent never  paid  M'U&nald  any  money  on  his  own  account  ? 
Depones,  That  he  never  did,  and  M'Donald  never  asked  any,  for 
M'Donald  knew  that  none  was  due ;  and  no  demand  was  ever 
made  on  him,  on  M'Donald's  account,  till  he  received  Mr  Hun- 
ter's letter  last  winter.  And  being  interrogated  by  the  com- 
missioner, Whether  be  explained  to  M'Donald,  when  be  got  the 
money  from  him,  on  what  ground  the  deponent  had  right  to  any 
money  that  might  be  due  to  his  father  bj  the  Bank  ?  Depones, 
That  he  told  M'Donald  that  he  was  his  father's  executor,  but  he 
did  not  show  him  any  confirmation  in  the  deponent's  fiivour, 
nor  did  he  show  M'Donald  his  father's  will;  but  he  believes 
M'Donald  knew  about  it.  And  the  counsel  for  the  defender 
having  required  the  punuer,  who  has  now  stated  that  his  tpocial 
interrogatories  are  concluded,  to  put  the  general  question  of  whe- 
ther the  debt  puraued  for  is  resting-owing  or  not ;  and  the  pur- 
suer having  declined  to  do  so,  he  requested  the  commissioner 
to  put  thai  question ;  and  the  pursuer  having,  under  the  special 
circumstances  of  the  case,  objected  to  the  question  being  put, 
the  commissioner,  in  respect  of  the  terms  of  the  Lord  Ordi- 
nary's interlocutor,  conceives  that  the  question  ought  to  be  put. 
And  the  deponent  being  interrogated.  Whether  the  sum  of  j£900, 
received  by  him  from  M'Donald  as  previously  deponed  to,  is  still 
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resting:-owing  by  the  deponent  or  not  ?  Depones  in  answer.  That 
Mr  M* Donald  wan  satisfied  that  the  money  was  accounted  for ; 
and  depones  that  the  debt  is  not  due,  and  that  bis  reason  for  so 
deponing  is,  that  as  before  stated,  Mr  McDonald  was  satisfied 
that  the  money  was  accounted  for.     All  which  is  truth/*  &c. 

The  defender's  father's  bank  account,  referred  to  in 
this  depositioni  bore  a  balance  due  to  the  Bank,  as  at 
20th  December  1828,  of  about  £220,  amounting,  with 
interest,  as  at  2d  September  1830,  to  £247,  10s., 
which  was  extinguished  by  two  payments  made  by 
the  defender,  the  one  of  £100  on  15th  April  1830, 
and  the  other  of  £l47,  10s.  on  2d  September  1830. 

On  20th  December  1834,  the  Lord  Ordinary  (Jef- 
frey) pronounced  the  following  interlocutor  and  note : 

"  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  with  the  two  several  depositions  of  the  defender,  and 
whole  process ;  Finds,  that  by  the  tenor  of  the  said  depositions, 
the  constitution  of  the  debt  pursued  for  is  sufficiently  established, 
and  no  facts  deponed  to  which  import  that  it  was  ever  paid,  or 
in  anv  other  way  satisfied,  discharged;  or  extinguished  :  Finds, 
therefore,  tliat  the  pursuer  has  proved  the  debt  to  be  resting- 
owing  by  the  said  oath  of  the  defender ;  and,  accordingly,  repels 
the  defences,  and  decerns  in  terms  of  the  conclusions  of  the  libel : 
Finds  expenses  due/'  &c. 

'*  Note. — The  Lord  Ordinary  is  perfectly  aware  that  he  has 
nothing  to  do  with  the  credit  due  to  an  oath  of  reference,  and 
must  give  effect  to  itt  if  at  all  intelligible,  however  palpably  and 
disgracefully  false  it  may  appear.  But,  in  order  to  give  effect  to 
it,  its  true  tenor  and  import  must,  at  all  events,  be  ascertained  ; 
and,  where  it  is  made  up  of  a  series  of  flat  contradictions  and 
glaring  inconsistencies,  this  is  not  so  ea«y.  He  supposes,  how- 
ever, that  he  must  take  the  deponent's  latt  statements,  when 
positive,  as  entirely  superseding  the  first ;  and  reconcile  minor 
incongruities,  so  as,  if  possible,  to  support  his  substantive  aver- 
ments. The  oath  is  the  pursuer's  evidence,  and  it  is  for  him 
to  show  that  restingowing  is  sufficiently  proved  by  its  tenor. 
If  it  were  entirely  unintelligible,  the  defender  would  be  entitled 
to  be  assoilzied.  Now,  the  oath,  in  this  case,  certainly  is  not 
very  intelligible  in  all  its  parts.  But  the  Lord  Ordinary  is  of 
opinion,  that  resting-owing  is  sufficiently  proved  by  its  tenor. 
He  thinks  the  eomtUution  of  the  debt,  as  a  debt  due  to  M' Don- 
ald, clearly  fnough  established.  The  advance  of  the  £300  by 
that  person,  on  Idth  May  1829,  is  fully  admitted ;  and  though 
something  is  said  of  its  being  advanced  out  of  the  balance  due 
on  the  father's  account  with  the  Bank ;  yet,  the  true  tenor  of 
the  oath  is,  not  that  it  was  actually  so  advanced, — all  that  is  said 
is,  that  the  state  of  that  account  was  not  then  known,  but  that 
an  account  would  be  afterwards  rendered,  from  which  it  would 
appear.  The  nature  of  the  debt  was  therefore  in  pendente  (or 
at  least  unknown)  at  the  time  of  the  advance.  If  there  was 
j£aOO  at  the  father's  credit,  then  it  was  a  transaction  with  the 
Bank.  But  if  there  was  nothing  at  bis  credit,  it  was  necessarily 
an  advance  by  M'Donald,  for  it  is  not  pretended  that  the  son 
ever  had  any  account  with  the  Bank.  Now,  passing  over  the 
•disgraceful  contradictions  as  to  what  M'Donald  said  on  the 
stale  of  the  father's  account,  and  by  payment  of  what  sums  that 
account  was  ultimately  settled, — there  are  two  things  very  clearly 
proved  by  the  oath :  U/,  That  a  state  of  the  father's  account 
was  furnished,  with  which  the  deponent  was  sa|isfied,  and  in 
terms  of  which  he  actually  settled,  by  payment  of  the  precise 
balance  then  specified :  And,  2</,  That  he  never  paid,  either 
to  M' Donald  or  to  the  Bank,  any  other  sums  than  those  com- 
posing that  balance  subsequent  to  the  advance  in  May  1829. 
Now,  the  account  thus  described,  adopted,  and  settled  by  the 
deponent,  is  at  last  produced  by  him,  and  its  tenor  is  truly  a  part 
of  his  deposition;  and,  taken  along  with  the  rest  of  that  depo- 
sition, it  clearly  establishes  these  three  things:  lii.  That  at 
the  father's  death,  and  in  May  1829,  there  was  nothing  due  to  him 
bv  the  Bank ;  but,  on  the  contrary,  that  he  was  indebted  to  it 
ill  the  sum  of  £245,  10s.  2d,  That  the  advance  of^aOO  in 
M\y  1829  to  the  deponent,  is  nowhere  entered  or  noticed  in 
tb:it  account,  or  at  all  recognised  as  a  bank  transaction.  And, 
J  /,  That  the  only  payments  he  ever  made,  were  two  sums  (in 


April  and  in  September  1830),  making  together  the  precise 
balance  of  £245,  lOs.  due  at  the  father's  death ;  by  the  eztinctioo 
of  which,  at  the  last  of  these  dates,  the  account  was  finally  closed, 
and  the  bond  given  up  to  the  cautioners.  The  Locd  Ordinary 
holds  it,  therefore,  to  be  completely  proved,  by  the  oath  and  re- 
lative productions  made  by  the  deponent  himself,  that  the  XdOO 
was  advanced  by  M'Donald  personally  to  the  defender ;  that  it 
never  was  credited  to  the  Bank,  or  due  to  it ; — and  finally,  that 
no  part  of  it  was  ever  repaid,  either  to  the  Bank  or  to  M'Don- 
ald,— and  that  the  whole  is  consequently  still  resting -owing  to 
the  person  by  whom  it  was  advanced,  if  this  be  the  true  result 
of  the  facts  establikhed  by  the  oath,  it  is  supposed  to  be  plain 
enough  that  the  defender  could  not  alter  or  at  aU  affect  that  re«> 
suit,  by  swearing,  that,  in  bis  opinion,  the  debt  was  not  resting- 
owing. That  is  a  conclusion  in  law  over  which  he  has  no  con- 
trol. But,  in  truth,  be  has  qualified  his  opinion  in  such  a  way 
as  to  remove  all  difficulty.  For  all  that  he  says  in  answer  to  that 
general  question  is,  '  that  M'Donald  was  satijied  that  the  money 
was  accounted  for ;'  and  therefore,  and/or  that  reason  aUme,  be 
thinks  the  debt  is  not  resting-owing.  Now,  the  Lord  Ordinaiy 
conceives  this  to  be  clearly  an  extrinsic  quality  in  the  oath,  if  it 
be  not  something  still  more  irrelevant; — for  \st.  It  is  an  aver- 
ment, not  as  to  any  fact  known  to  the  deponent,  but  as  to  the 
slate  of  another  j)er»on*s  mind,  from  whom  he  does  not  say  he 
ever  received  any  statement  of  his  satisfaction;  who  is  in  fact, 
through  his  trustee,  the  pursuer  of  this  action ;  and  whom  he 
represents,  indeed,  in  another  part  of  his  deposition,  as  having 
professed  to  have  no  recollection  on  the  subject ; — and,  2Jly, 
Unless  the  whole  of  the  rest  of  the  oath  is  supposed  to  be  re- 
tracted, M^DonaitCs  being  satisfied  was  palpably  no  ground  what- 
ever for  inferring  that  the  debt  was  not  resting-owing.  The 
whole  scope  of  the  defence  is,  that  it  was  the  Bank,  and  not 
M'Donald,  to  whom  it  was  due.  If  it  was  ever  accounted  for 
at  all,  therefore,  it  must  have  been  by  the  defender's  subsequent 
payments  to  the  Bank, — the  last  and  largest  of  which  (if  not 
both)  he  swears  to  have  been  made  to  M' Donald's  aucresaor  in 
the  agency,  and  long  after  the  period  of  his  removd.  The  only 
ground  assigned  for  the  legal  inference  (for  it  is  no  more),  that 
the  debt  is  not  resting-owing,  is  therefore  manifestly  irrelevant 
to  support  that  conclusion,  even  if  it  were  a  fact  capable  of  being 
proved  by  the  oath  of  the  defender,  instead  of  a  most  improbable 
and  rash  conjecture  as  to  the  sentiments  of  another  persoo." 

The  defender  reclaimed.     At  advising. 

Lord  Glenlee, — I  am  inclined  to  concur  with  the  Lord  Ordi- 
nary. The  defender  says  the  money  was  advanced  to  him  by 
McDonald  on  his  father's  ca^ih  account.  He  is  asked  to  pro- 
duce the  account,  and  I  can  have  no  doubt  that  he  was  bound  to 
do  so.  In  his  first  deposition,  he  states  that  M*Donald  had  said 
"  he  had  no  recollection  of  the  transaction."  We  have,  there- 
fore, bis  express  deposition  that  M'Donald  had  no  recollection 
of  the  matter,  and  his  admission  that  he  never  paid  back  the 
money.  Then,  when  we  come  to  his  last  deposition,  it  will  be 
seen  that  the  defender  says  that  M'Donald  was  satisfied  that 
the  money  was  accounted  for,  but  be  does  not  say  how  be  was 
satisfit'd,  or  state  the  grounds  why  he  was  so.  In  these  dream- 
stances,  I  am  in  favour  of  the  interlocutor. 

Lvrd  Mead'twbank.'-'l  am  of  the  same  opinion. 

Lord  Medivyn. — I  cannot  say  that  I  entertain  the  nme  views 
with  the  Lord  Ordinary  on  all  the  pointa  touching  this  oath. 
It  is  the  first  time  that  I  have  seen,  a  party  asked,  whether  he 
has  any  account,  and  called  on  to  produce  it,  and  then  that  ac- 
count is  set  up  against  his  oath.  We  must  take  the  oath  by 
itself.  But  with  that  observation,  I  think  1  may  concur  in  8up> 
porting  the  interlocutor.  His  l^ordship  then  adverted  to  the 
different  points  of  the  defender's  deposition  on  which  he  foooded 
his  opinion. 

Lord  Justice-Cterk. — I  concur  in  thinking  that  the  oatb  esta- 
blishes that  the  money  wa^ not  repaid.  lam  not  for  allowing  the 
use  of  documents  to  contradict  an  oath,  but  when  a  party  him- 
self in  his  deposition  refers  to  documents,  these  fall  to  be  con- 
sidered as  forming  part  of  the  oath.  I  am  therefore  quite  dear 
that  this  oath  establishes  the  interlocutor  of  the  Lord  Ordinary. 
We  may  however  adhere  to  the  interlocutor,  without  adopdng 
all  the  views  of  his  Lordship,  which  are  to  be  eonaidered  as  but 
the  train  of  reasoning  by  which  he  has  arrived  at  his  coneliisioo. 
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The  Court  adhered* 

Lard  Ordinary^  Jeffrey. — AcL  Adam  Anderson ;  John  Hun- 
ter, W.8.,  Agent, — AU,  Pjper;  Macmtllan  and  Grant,  W.S., 
^^en/i.— Sir  Fergatou,  Cterk — [G.2>.] 

29M  January  1835« 
Second  DmnoN-^J.  R.> 
No.  138.— John  Wright,  &c.  (Thomas  Wright's 
Trustees),  Pursuers^  v.  Alexander  Hamilton, 
&c  (Robert  Hamilton's  Trustees),  and  James 
Hamilton  of  Karnes,  Dtfenders» 

Cautioner^' CircMfiMtancef  in  whith  A.f  «  creditor  in  an  keriiahle 
bond,  who  held  a  eoUaleral  obligtUion  from  B.  for  pt^ment  of 
the  interest,  having,  along  wiih  B.,  acceded  to  a  Irust-deed  by 
the  debtor ;  and  A,  having  himtelf  been  appointed  truttee,  and 
taken  credit  in  kh  aecounlt  for  the  interest  of  his  bond  out  nf 
the  rents  i  and  C  having  been  emjdojfed  as  his  agent  under  the 
trust,  and  also  appointed  one  of  his  private  trustees,  and  after  his 
death  hanng  acted  as  such,  and  also  as  agent  for  the  other  trus^ 
tees  and  creditors  «•  and  having  intromilted  with  the  rents  for  a 
fieriod  of  several  tfcars,  and  died  indebted  to  the  estates-Held, 
in  an  action  at  the  instaace  of  the  trustees  of  A.  against  those  of 
B.,Jbr  payment  of  the  interest  upon  the  heritable  bond  at  and 
since  the  term  preceding  A,*s  death,  that  B.*s  trustees  were  en' 
titled  to  credit  for  such  share  of  the  balance  in  the  hands  of  C, 
nt  the  time  of  his  death,  as  would  have  been  awarded  to  the 
trustees  of  A.,  if  the  said  balance  had  been  recovered  and  divided 
among  the  creditors  of  the  debtor  according  to  their  respective 
rights  and  preferences. 

Sequel  of  case  reported  ante,  Vol.  VI.  p.  389.  The 
Court,  while  they  repelled  certain  of  the  defences 
urged,  '*  before  farther  answer,  remit  to  the  Lord  Or- 
dinary to  inquire  into  the  nature  of  Mr  Strachan's 
appointment  to  collect  the  rents  of  the  estate  of  Karnes, 
and  the  extent  of  his  intromissions,  and  the  effect  of 
any  liability  incurred  by  those  who  appointed  him, 
and  thereafter  to  do  as  his  Lordship  shall  see  cause, 
reserving  all  questions  as  to  expenses.'* 

The  reason  of  the  abore  remit,  as  well  as  the  whole 

other  circumstances  of  the  case,  will  be  understood 

from  the  following  interlocutor  and  note  of  the  Lurd 

Ordinary : 

**  \st  December  1834.-— The  Lord  Ordinary  baring  resumed 
coDsiderarion  of  the  debate,  with  the  original  closed  record,  the 
remit  from  the  Court  of  7th  Jane  1684,  the  proof  since  adduced, 
and  whole  process.  Finds  that  on  the  transference  of  certain  he- 
ri table  bonds  by  James  Hamilton  to  the  late  Thomas  Wright, 
to  the  extent  of  £4(300,  the  late  Mr  Robert  Hamilton  bound 
biroself,  by  a  separate  obligation  in  January  181 1,  not  that  James 
Hamilton,  but  thatik«(R.  H.)  should  Atms^^^pay  the  interest 
thereof, '  yearly  and  tennly,  at  the  shop  of  the  sakl  Thomas 
Wright,  in  Stirling :'  Finds  that  in  1815  the  said  James  Hamil- 
ton  executed  a  trust-deed  for  behoof  of  bis  creditors,  to  which 
Robert  Hamilton  afterwards  acceded,  and  that  he  was  aware  that 
the  estate  was  subsequently  managed  b^  the  creditors  and  their 
successive  trustees :  Finds  that  the  said  Thomas  Wright  was 
himself  elected,  and  acted  as  such  trustee  from  1818  till  bis  death 
in  1824;  and  during  this  time  paid  to  hiipself  the  interest  of 
bis  JS4000  out  of  the  rents  of  the  trust- estate  in  his  manage- 
ment :  Finds  that  Robert  Strechan,  writer  to  the  Signet,  was 
law-agent  for  the  said  trustee  and  creditors  during  the  time  when 
the  said  Thomas  Wright  was  trustee,  and  that  he  (Stracban) 
was  also  appointed  one  of  the  priTate  trustees  of  the  said  Tho- 
mas Wright  by  bis  deed  of  settlement,  and  after  his  death  ac- 
cepted and  acted  in  that  capacity,  and  also  as  law-agent  at  Edtn. 
burgh  for  the  other  trustees  of  Thomas  Wright,  the  pursuers  of 
this  action:  Finds  that. after  the  death  of  the  said  Thomas 
Wright  DO  other  trustee  was  appointed  or  elected  by  the  credi- 
tota  of  James  Hamilton,  and  that  it  does  not  appear  that  any 


formal  or  written  authority  was  ever  granted  to  the  said  Robert 
Strachan  to  collect  or  receive  the  rents  of  the  trust-estate :  But 
finds  that  such  rents  were,  in  point  of  fact,  received  by  the  said 
Robert  Stracfaan,  and  that  it  was  known  to  the  creditors  that 
they  were  to  a  certain  extent  in  bis  hands ;  Find*  that  on  the 
death  of  Thomas  Wright,  the  said  Robert  Strachan,  of  his  own 
authority,  called  a  meeting  ef  the  committee  of  James  Hamil- 
ton's creditors  on  2d  July  1824,  and  stated  to  them  that  he  had 
directed  M*Rae,  the  resident  factor  on  the  estate,  to  continue 
colleeting  the  renu,  and  to  transmit  his  accounts,  &c«,  and  that 
the  meeting  'approved  of  what  Mr  Strachan  had  dobe  in  this  re- 
spect :*  Finds  that  Strachan  caUed  another  meeting  oa  the  4th 
September  18^  in  order,  as  be  then  stated,  that  *  thev  should 
give  him  directions  as  to  the  future  proceedings  under  the  trusts* 
and  that  this  meeting  did  direct  him  *  to  continue  to  attend  to 
the  interests  of  the  trust,  and  to  correspond  with  Mr  M'Rae, 
the  factor  appointed  to  receive  the  rents  of  the  estate :'  Finds 
that  at  a  general  meeting  of  the  said  creditors,  on  10th  November 
1824,  M'Rae*s  appointment  as  factor  is  again  confirmed,  and 
Strachan  is  '  directed  to  continue  to  correspond  with  him  re- 
specting his  intromissionsy  snd  to  report,'  and  generally  '  to  at- 
tend to  the  interests  of  the  trust,  and  from  time  to  time  to  con« 
▼ene  meetings  of  the  committee  for  their  instructions  :*  Find  that 
Strachan  did  accordingly  call  diverse  such  meetings  in  that  and 
the  following  year,  at  aU  which  he  seems  to  have  performed  the 
substantial  functions  of  a  trustee,  by  giving  in  reports  or  MMmo- 
randa  as  to  the  state  of  the  trust-anairSk  and  of  his  eorrespoo* 
dence  with  the  factors  and  others  concerned,  and  by  making  sug- 
gestions, and  requiring  instructions  from  the  creditors  :  rinds 
that  in  particular,  in  a  memorandum  entered  by  him  in  the  minute-' 
book  of  the  26th  October  1825,  he  states,  among  many  other 
things,  that  it  will  be  necessary  to  provide  for  relieving  the  re« 
presentatives  of  the  late  trustee,  (i.  e.  Thomas  Wright's  trus- 
tees, tbe  pursuers  of  this  action,  of  whom  he  himself  was  one), 
from  a  claim  for  bygone  stipends,  at  the  instance  of  the  Rev. 
Or  M*Leay,  <  by  whom  arrestments  had  been  used,  both  in  his 
(Strachan's)  hands,  snd  those  of  M*Rae  the  factor;  and  that  the 
balance  of  rents  previously  remitted  to  Mr  Strachan,  after  de« 
ducting  the  expenses  of  management,  were  aflfected  by  those 
arrestments,  and  so  could  not  be  applied  in  payment  of  (he  in- 
terest of  the  heritable  debts,  as  was  formerly  proposed ;'  and  that 
in  the  same  memorandum  he  makes  several  other  propositions, 
in  name  and  for  behoof  of  Wright's  trustees,  the  present  pur- 
suers :  Finds  that  after  the  noonth  of  February  1826  no  minutes 
of  the  creditors  are  entered  in  their  minute-book,  but  that  it  ap- 
pears from  the  correspondence  of  Mr  Scrseban  with  Mr  Robert 
Hamilton  and  bis  agent,  and  with  the  agent  at  Stirling  for 
Wrights  trustees,  as  well  as  from  the  deposition  of  the  witnesses 
examined,  that  be  continued,  up  to  the  period  of  his  death  in 
1881,  to  conduct  tbe  affairs  of  the  trust  for  the  behoof  of  the  cre- 
ditors in  general,  and  also  of  the  trustees  of  Thomas  Wright,  as 
such  creditors :  Finds  that  Strachan  appears  to  have  had  a  re- 
gular account-current  in  his  books,  entitled  <  creditors  of  James 
Hamilton,  Es^  of  Karnes,  with  Robert  Strachan,  writer  to  the 
Signet,  as  factor  over  Kames;  and  that,  in  this  account,  be 
charges  himself  with  various  remittances  of  rents  from  M*Rae, 
to  the  amount  of  JB2662,  between  November  1824  and  Novem- 
ber 1830;  and  that  this  account,  when  balanced  after  bis  death 
in  spring  1831,  shows  a  balance  due  to  the  crediton  of  £1897, 
5s.  4d.,  of  which  bo  part  has  been  recovered,  or,  on  account  of 
bis  insolvency,  is  not  thought  recoverable :  Finds  that  though 
there  is  no  appearance  of  this  account  having  been  rendered  to 
tbe  crediton  in  Strachan's  lifetime,  it  is  to  be  inferred,  both  from 
the  entries  in  tbe  minute-books  already  mentioned,  from  the 
correspondence  (showing  a  constant  intercourse  with  the  prin« 
cipal  crediton  and  their  agents),  and  from  the  terms  of  the  cradit- 
side  of  the  account  itself,  and  the  numerous  ehsiges  for  bosiness 
therein  contained,  that  the  crediton,  as  a  body,  were  aware  that 
these  rents  had  been  received  by  Stracban,  as  their  agent,  and 
with  their  sanction  and  acquiescence :  Finds  that  this  knowledge 
and  acquiescence  must  be  presumed  as  to  the  trustees  of  Thomas 
Wright,  the  purauera  of  this  action,  even  more  strongly  than  as 
to  the  other  creditors,  both  in  respect  that  Strachan  was  him- 
self one  of  those  trustees,  and  is  proved  to  have  suggested  many 
things  on  their  account  to  the  crediton,-  because  ha  was  ia  eon* 
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■tant  correspondrace  with  the  managing  trastee  at  Stirling  with 
regard  to  their  claims  upon  those  creditors,  and  because  he  ap- 
pears from  the  account  to  have  actually  paid  out  of  the  renta  in 
his  hands  about  £710,  to  the  executors  of  that  Dr  M*Leay,  bj 
whom  he  says,  in  one  of  his  reports,  that  he  and  his  brother 
trustees  were  distressed,  and  the  rents  laid  under  arrestment : 
Finds  that  the  pursuers  are  not  now  entitled  to  found  on  the 
peculiar  terms  in  which  Mr  Robert  Hamilton*a  obli^tion  is 
eoneeiTed  (binding  himself  unconditionally  to  pay  the  interests 
at  the  shop  of  Thomas  Wright,  in  Stirling),  in  respect,  at  the 
time  that  obligation  was  granted,  the  estate  and  funds  were  in 
the  hands  of  James  Hamilton,  the  principal  debtor,  and  accessible 
to  his  claims  of  relief;  and  that,  after  these  were  made  over, 
with  his  knowledge  and  consent,  to  trustees,  the  interests 
were,  for  a  period  of  eight  or  nine  years,  properly  paid  over, 
without  his  interference,  by  the  trustees,  from  the  rents  in  their 
bands,  they  being,  after  his  accession  to  the  trust,  trustees  for 
Robef t  Hamilton,  in  so  far  as  regarded  his  claim  of  relief,  as 
well  as  for  the  pursuers  and  other  creditors,  for  their  payment : 
Finds,  that  though  no  trustee  waa  formally  elected  after  the 
death  of  Thomas  Wright  in  1S24,  the  trust  was  still  recognised 
bj  the  creditors  and  their  committees  as  subsisting,  and  the 
functions  of  trustee  were  substantially  performed  by  Strachan, 
acting  under  their  orders  and  instructions :  Finds,  that  the  con- 
tinned  non-payment  of  the  pursuers*  interests  cannot  be  ascribed 
to  the  arrestments  said  to  have  been  laid  in  Strachan*s  hands  by 
M'Leay  in  1825,  both  because  various  large  sums  of  rents  ap- 
pear to  have  been  received  in  subsequent  vears,  which  could  not 
be  affected  by  those  arrestments  (and  there  is  no  trace  of  any 
other  being  used),  and  liecaufe  the  debt  of  M*Leay  the  arreat- 
ing  creditor,  appears  to  have  been  afterwards  paid :  Finds  that 
the  balance  of  j61897,  5.  4.,  must  be  held  to  have  been  left  and 
lost  in  the  hands  of  Strachan,  by  and  through  the  negligence  of 
the  creditors  of  James   Hamilton,  including  the  trustees  of 
Thomas  Wright,  the  pursuers  of  this  action,  who  had  peculiar 
access  to  know  the  state  of  Strachan*s  intromissions ;  and  that, 
though  Robert  Hamilton  was  also  an  acceding  party  to  the 
trust,  this  did  not  deprive  him  of  his  privileges  as  a  cautioner  in 
any  question  with  creditors,  to  whom  he  was  onlv  liable  «if&n'- 
diariet  and  therefore,  and  on  the  whole  matter,  nnds,  that  the 
pursuers  are  bound  to  give  credit  to  the  defenders  in  the  present 
action  for  such  share  of  the  sum  of  j£  1897,  5.  4.  in  the  hands  of 
Robert  Strachan  at  the  time  of  bis  death,  as  would  have  been 
awarded  to  the  said  pursuers,  if  the  said  sum  had  been  recovered 
and  divided  among  the  creditors  of  James  Hamilton,  according 
to  their  respective  rights  and  preferences ;  and,  before  further 
mnawer,  appoints  the  case  to  be  enrolled,  that  the  parties  may 
be  prepared  to  say  in  what  manner  the  amount  of  this  share  may 
be  best  aacertaiaed,  and  whether  there  is  room  for  any  interim 
decree. 

"  Nate. — The  remit  of  the  Court  baring  directed  the  Lord 
Ordinarr  '  to  inquire  into  the  nature  of  Strachan*s  authority  to 
collect  the  rents — the  extent  of  bis  intromissions— and  the  ef- 
fect of  any  liability  incurred  by  those  who  appointed  him,'  the 
Lord  Ordinary  has  thought  it  better  to  embody  in  bis  interlocu- 
tor a  detailed  statement  of  the  facts  he  conceives  to  be  esta- 
blished, and  the  inferences  he  thinks  should  be  drawn  from  these 
facta,  than  merely  to  give  judgment  according  to  these  inferences, 
and  to  state  the  media  coneludendi  in  a  note.  There  has  been 
little  addition  made  to  the  eddenee  since  the  eaae  was  in  the 
Inner- House.  The  new  parole  proof  is  reaUy  nothing,  and 
there  has  been  no  new  productions  of  importance.  The  cor- 
respondence, however,  and  the  minute-book  or  sederunt-book  of 
the  creditors,  have  been  more  thoroughly  examined,  and  alto- 
gether the  case  seems  ready  for  decision  upon  the  points  re- 
mitted. On  the  merits,  the  Lord  Ordinary's  view  is  simply, 
that  Robert  Hamilton  was  substantially  a  cautioner,  and  en- 
titled to  all  the  privileges  belonging  to  that  character ;  and  that, 
among  the  most  indiaputable  of  these,  is  his  riglit  to  be  re- 
lieved /m»  tanto  by  payment  made  directly  from  the  funds  of  the 
principal  debtor,  to  the  trustee  or  accredited  agent  of  the  cre- 
ditors. He  waa  cautioner  for  the  payment  of  the  pursuer's  in- 
terests hj  the  principal  debtor  (or  from  his  funds),  but  he  was 
no!  cautioner  for  the  subsequent  solvency  or  honesty  of  the 
i^Bt  into  whose  haods  these  funds  were  actually  paid,  for  be- 


hoof and  by  direction  of  the  creditors.  His  obligadon  was 
discharged  pro  tanto  (or  rather  superseded)  by  such  actual  pay- 
ment; and  if  the  money  was  afterwards  lost  by  the  negligence 
of  those  on  whose  account  it  had  been  paid,  he  is  as  much  en- 
titled to  credit  for  it  as  if  it  had  not  been  lost.  It  seems  quite 
extravagant  to  maintain  that  the  pursuers  are  not  at  least  as 
responsible  for  Strachan's  intromissions  as  any  of  the  other  cre- 
ditors. In  fact,  they  are  much  more  responsible;  Strachan 
being  one  of  their  own  number,  and  agent  for  the  rest,  in  con- 
stant correspondence  with,  and  constantly  accessible  and  account- 
able to  them.  The  credit  now  allowed  to  the  defendera  will 
•probably  go  but  a  little  way  in  defending  them  agaioat  the  claim 
of  the  pursuers,  since  they  can  only  be  credited  with  aoch  share 
of  the  jC  1807,  5.  4.  as  would  have  come  to  Wright's  trustees 
on  a  fair  partition  of  that  sum  among  all  the  preferable  credi- 
tors, and  those,  in  any  view,  appear  to  be  very  numerous. 
There  seem  to  have  been  heritable  bonds  in  pari  gradu  with 
theirs  to  the  amount  of  between  £17JOOO  and  £20,000,  in 
which  view  they  could  not  have  got  more  than  a  fifth  ahare  of 
the  money ;  and  if  it  shall  turn  out,  'aa  was  not  seriously  dis- 
puted, that  James  Hamilton,  who  is  preferable  to  them  all  for 
his  annuity  of  £600  a  year,  is  unpaid  of  upwards  of  ^9000,  the 
share  of  the  pursuers  will  be  insignificant  indeed.  On  thta  ac- 
count, it  appears  to  the  Lord  Ordinary  that  there  may  be  room 
for  an  interim-decreet.  It  was  urged  by  the  defendera  at  the 
debate,  that  they  were  entitled  to  credit  not  only  for  the  money 
actually  paid  to  Strachan,  but  also  to  all  that  waa  received  or 
might  have  been  received  by  M*Rae  the  factor,  and  not  ex- 
hausted by  preferable  pavments ;  in  short,  that  the  creditors, 
kanng  taken  poeeeuion  under  the  trust-deed,  are  liable  to  a  ques- 
tion with  them  for  a  fair  rental,  such  as  might  have  been  real- 
ised by  ordinary  care  and  diligence.  The  Lord  Ordinary  is 
not  prepared  entirely  to  reject  the  principle  of  this  defence ;  but 
he  does  not  conceive  it  embraced  in  the  remit  from  tbe  Inner- 
House.  It  is  doubtful  whether  it  be  sufficiently  set  forth  in  the 
record,  and  most  certainly  the  defenders  have  hitherto  done  no- 
thing to  prepare  the  case  with  a  view  to  iL** 

Tbe  parsaen  reclaimed : 

The  Lord  Justice-Cterk, — Afler  attending  to  the  argument 
which  has  been  addressed  from  the  bar,  I  see  no  ground  for  al- 
tering the  interiocutor.  It  is  dear  that  after  Mr  Wright's 
death,  Strachan  had  acted  as  agent  for  tbe  creditora,  and  was 
authorised  to  take  measures  for  behoof  of  all  concerned.  This 
authority  to  Strachan  is  repeated  at  different  meetings  of  the 
creditors.  He  accordingly  complies  with  his  instructions,  and 
receives  from  M'Rae,  the  factor,  several  sums  of  monev.  The 
amount  of  his  receipts  is  immaterial,  as  he  was  bound  to  pay 
over  what  he  received  to  the  partiea  entitled  thereto.  It  is  claar 
that  Mr  Wright's  representatives  had  right  to  tbe  intereat  of  the 
heritable  bond ;  and  since  their  own  factor  bad  becoaie  ooable  to 
pay  the  baknce  in  his  hands,  theae  parties,  to  that  extent,  must 
bear  the  loss. 

Lord  ife<to^a.— I  had  at  first  aoooe  diAculty,  but  my  doubta 
are  now  removed.  Strachan  was  the  agent  for  Mr  James 
Hamilton's  trustee,  and  as  such,  for  the  whole  of  the  creditors. 
In  the  account-current  produced,  there  are  entered  the  auma 
which  he  received  as  factor  over  Karnes,  and  the  account  ex- 
hibits a  balance  due  by  him.  Thia  aum  having  come  into  the 
factor's  hands,  and  therefore  into  the  creditors'  hands,  it  is  not 
the  cautioner  .who  is  to  suffer.  And  therefore  I  agree  with 
the  interlocutor. 

The  other  Judges  concarred.    The  Coart 

<*  Adhere  to  the  interlocutor  of  the  Lord  Ordinary,  with  this 
alteration,  that  in  place  of  the'words  '  paid  to  himself  the  interest 
of  his  £4000,*  there  shall  stand  the  words,  '  took  credit  in  his 
accounts  for  the  interest  of  bis  £4000 :'  Quoad  ultra,  refuse  the 
desire  of  the  note ;  of  new,  remit  to  the  Lord  Ordinary  to  hear 
parties,  and  determine  all  other  points  in  the  cause,  and  reserve 
to  his  Lordship  to  dispose  of  all  claims,  Atac  inde,  for  expenaes." 

Lord  Ordinary,  Jeffrey.— ^cf.  More  and  Montetth  ;  W.  A. 
O.  and  R.  Ellis,  W.S.,  j1gentt.-^Jtt,  Dean  of  Faculty  (Hope) 
and  Sandford;  Alexander  Hamilton^  W.S.,  ^gval. — Mr  Roi- 
landi  Clerk.^lJ,B.] 
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Slsi  January  1835. 
First  Division. — (G.  D.) 

No.   I39.~-Mrs  Elizabeth  Nisbet,  Petitioner^  v. 
J.  J.  Fkaskr,  W.S.,  Respondent. 

Tni8t— Judicial  Factor—- FTA^ff  a  trust-deed  had  been  granted  in 
Javour  of  three  trustees,  and  the  survivors  or  survivor  of  thein% 
with  the  declaration^  that  if  their  number  should  at  any  time  be 
two,  the  concurrence  of  both  should  be  requisite,  without  prC" 
Jadice  to  the  actings  of  a  tingle  trustee,  where  there  was  only  one, 
— and  aU  the  trustees  having  accepted ;  and  thereafter  one  of 
them  having  died,  another  left  the  country,  and  the  third  assumed 
the  sole  management,~~4he  Court  appointed  a  judicial  Jact or, 

B]r  deed  of  settlement,  dated  28th  December  1829, 
the  late  Susannah  Black,  who  died  9th  January  1831,- 
eooTeyed  her  whole  property,  heritable  and  moveable, 
to  James  Jackson  M^Laucblan,  James  John  Fraser, 
W.S.,  and  Walter  Finlayson,  W.S.,  in  trust,  for  cer* 
tain  purposes,  and  constituted  them  her  sole  execu- 
tors, administrators,  and  uniTersal  legators,  with 
power  to  assume  new  trustees,  recommending  to 
them  nerer  to  allow  the  number  to  be  reduced  below 
two  ; 

**  providing  alwayt,  then  when  the  number  of  trustees  shall 
amoant  to  or  exceeil  three»  a  -  majority  of  them  shall  in  all  eases 
be  a  quorum ;  but  that,  in  the  event  of  their  number  at  anytime 
amounting  to  two,  the  concurrence  of  both  shall  be  requisite, 
without  prejudice*  nevertheless,  to  the  actings  of  a  single  trus- 
tee, in  case  there  shall  at  any  time  happen  to  be  no  more  than 
one  in  the  existing  nomination,*' 

The  three  trustees  accepted,  and  Mr  Finlayson  took 
the  active  management  till  he  went  abroad,  about 
Martinmas  1832,  and  settled  in  Jamaica,  wliere  he 
latterly  became  a  stipendiary  magistrate.  The  manage- 
ment was  then  taken  by  Mr  Fraser,  who,  in  conse- 
quence of  the  death  of  Mr  M^Lauchlan,  became  the 
only  trustee  in  this  country.  The  petitioners,  who 
were  now  the  parties  beneficially  interested  in  the 
succession,  presented  the  present  petition  to  the  Court 
in  November  1834<,  for  the  appointment  of  a  Judicial 
^Actor,  on  the  grounds,  Ut,  Tnat  Mr  Fraser  had  de- 
clined or  evaded  rendering  them  any  account  of  the 
truBt-a£Pair8.  2d,  That  under  the  terms  of  the  deed, 
it  was  incompetent  for  him  to  act,  there  being  another 
trustee  alive  who  had  accepted,  but  had  removed  be- 
yond the  jurisdiction  of  tiie  Courts  of  this  country. 
Mr  Fraser  denied  the  first  ground  of  the  application, 
and  maintained  that  the  second  was  not  well-founded 
in  law,  especially  when  brought  forward  in  the  shape 
of  a  summary  petition.    At  advising, 

Lord  Gillies  said,  I  think  it  is  the  duty  of  the  Court  to  con. 
aider  first,  whether,  looking' at  the  deed,  and  without  regard  to 
the  management,  we  are  called  on  to  appoint  an  interim  factor. 
I  am  not  for  putting  parties  to  the  expense  of  an  investigation, 
if  there  be  grounds  in  law  under  the  terms  of  the  deed  lor  ap- 
pointing a  factor. 

The  Court  were  of  opinion,  that  where  a  man  ac- 
cepts-as  trustee,  he  is  bound  to  discharge  the  duties 
of  the  office,  and  that  Mr  Finlayson  could  not  get 
quit  of  his  obligation  to  do  so  by  going  to  the  West 
Indies:  That  by  the  terms  of  the  trust-deed,  two 
trustees  must  concur  in  all  acts  of  management  where 
there  were,  two :  That  although  the  event  of  there 
being' only  one  trustee  was  prorided  for,  that  was  not 
the  case  here,  as  there  were  two  trustees :  That  if  Mr 
Fraser  had  been  the  sole  trustee,  his  first  act  should 


have  been  to  assume  another  trustee,  but  that  this  was 
not  the  state  of  the  fact ;  and  they^ therefore,  in  re- 
s*pect  of  the  terms  of  the  trust-deed,  appointed  Mr 
Murray  Pringle,  Edinburgh,  to  be  judicial  factor, 
with  the  usual  powers. 

jlct,  Forsyth  and  Rutherfurd;  Daniel  Fisher,  S.S.C.,  Agenti 
-^Alt.  Dean  of  Faculty  (Hope)  and  Buchanan ;  Party,  Agenti 
— D.  OrrA:— IG.2>.] 


3  i  St  January  1835. 
FfasT  Division.— -(G.D.) 

No.  140.-*-Jambs  Cochranb,  Petitioner,  o.  Robert 

M' La  REN,  Respondent* 

Bankrupt— Sequestration— Statute,  54  Geo.  III.  c.  137,  see. 

15 — Incompetent,  after  the  expiration  of  four  months  from  the 

date  of  imprisonment,  to  apply  for  sequestration  under  the 

Bankrupt  Statute  f there  being  no  subsequent  diligence  J,  althoug/k 

Jour  months  had  not  elapsed  from  the  date  of  liberation. 

The  Statute,  54  Oeo.  III.  c  137,  sec  15,  provides, 
that  where  a  person  liable  to  be  sequestrated  shall  be 
made  bankrupt, 

"  it  shall  be  lawful  for  any  creditor  of  the  said  person  whose 
debt  shall  amount  to  the  sum  of  j£100,"  **  at  any  time  within 
four  calendar  months  of  the  last  step  of  the  said  diligence,  to 
apply  by  summary  petition  to  the  Court  of  Session  for  seques- 
tration of  the  said  debtor's  estate." 

The  petitioner  baring  applied  for  sequestration 
against  the  respondent,  it  was  objected  (besides  dis- 
puting the  liability  to  sequestration),  that  the  incar- 
ceration founded  on  was  stated  to  hare  taken  place  ort 
11th  December  1833,  and  this  petition  had  not  been 
presented  till  19th  September,  being  nearly  nine 
months  after  the  last  step  of  diligence.  Answered-^ 
The  respondent  was  only  liberated  from  jail  within 
the  last  four  months,  and  the  last  step  of  diligence  ia 
not  the  incarceration,  but  the  liberatioqi  or  rather  the 
last  hour  of  imprisonment. 

Lord  Baigray, — The  words  of  the  Act  of  Parliament  are  rery 
peculiar,— to  apply  <*  at  any  time  within  four  calendar  months  of 
the  last  step  of  the  said  diligence.*'  The  last  step  here  was  the 
execution  of  the  caption.  From  that  date  forward,  every  act 
of  the  bankrupt,  to  the  prejudice  of  his  creditors,  was  illegal 
But  I  think  the  point  is  of  such  importance  that  we  should 
have  minutes  of  debate. 

Dean  of  Faculty,  for  petitioner. — The  party  is  poor,  and  un- 
less the  other  Judges  are  to  be  consulted,  it  may  be  unnecessary 
to  have  written  pleadings. 

Lord  Balgrt^, — I  have  no  doubt  for  my  part. 

Lord  GiUies  agreed  with  Lord  Baigray. 

Lord  Mnckenxie  also  agreed.  He  could  not  go  the  length  of 
holding  that  an  important  step  of  diligence  might  last -for  yean* 

The  Court, 

**  In  respect  of  the  clear  terms  of  the  Statute,  54  Geo.  IIL  e. 
137,  sec.  15,  find  it  incompetent,  after  the  expimtion  of  four 
months  from  the  date  of  the  imprisonment,  to  apply  for«seqiies« 
tration  on  the  ground  stated  in  the  petition,  and  refuse  the  desire 
of  the  petition,  but  find  no  expenses  due  to  the  respondent.** 

Act.  Dean  of  Faculty  (  Hope) ;  Alexander  Hamilton,  W.S.» 
Agent. — AIL  Sandford;  Wotherspoon  and  Mack,  W.S.,  4Vf*''* 
—Mr  Bell,  CUrk.^lG.D.] 
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S\st  January  1835. 
First  Division. — (G.D.) 

No.  141. — ^David  Hunter,  Suspender,  v.  William 

Lindsay,  Charger. 

Bankrupt — Sequestration — Discharge — Circumslancet  in  which 
a  parljf,  after  bfinn  discharged  under  hit  sequeitralion,  having 
granted  a  new  hUl  to  one  of  hit  ereditort  for  a  debt  which  had 
not  beeji  ranked — BUI  of  tuspention  of  a  charge  for  paymeni  re- 
futed. 

The  nuspender  being  imprisoned  for  non-payment 
of  a  bill  of  £1*2,  presented  a  bill  of  suspension  and  11-' 
beration,  and  gave  in  a  reference  to  the  charger's  oath, 
who  deponed  that  the  suspender,  before  being  seques- 
trated, owed  the  charger  about  £24,  for  which  he  did 
not  rank  in  the  sequestration,  nor  draw  the  composi- 
tion, on  payment  of  which  the  suspender  had  been 
discharged ;  that  subsequent  to  the  discharge,  the 
charger  agreed  to  take  a  bill  of  £12  for  his  debt,  and 
not  to  trouble  the  suspender's  father  and  ^  brother, 
whom,  although  he  had  no  written  obligation  from 
them,  he  understood  to  have  been  bound  for  the  debt, 
und  that  on  this  footing  the  bill  charged  on  was 
granted  without  ^ny  new  value.  The  Lord  Ordinary^ 
on  ]5th  December  1834, 

**  In  renpect  that  the  charger  admits  that  the  bill  charged  on  was 
granted  in  payment  of  a  debt,  of  which  the  suspender  had  been 
discharged,  and  that  no  new  value  was  given— Passes  the  bill, 
and  grants  the  liberation  as  craved.'* 

The  suspender  reclaimed,  and  an  objection  to  the 
competency  of  the  note,  on  the  ground  that  the  letters 
had  been  expede,  was  waived.  The  Court  altered, 
and  remitted  to  refuse  the  bill. 

Lord  Ordinary ^  Cockbum Act,  Dean  of  Faculty  (  Hope ; 

William  Wallace,  W.S.,  Anent.^AU.  Wilson ;  George  Hill, 
^^CTi/.— Mr  Bell,  Clerk — LG./>.] 


SUt  January  1835. 

First  Division.— (G.D.) 

No.  142. — .John  Lowden,  Petitioner ,  v.  William 
Christie  (Lowden*s  'Trustee),  Respondent. 

Bankrupt — Sequestration — Trustees-Petition  and  Complaint — 
A  petition  anil  complaint  againU  a  trutlee  on  a  tequetirated 
ettate  by  the  executor  of  the  deceated  bankrupt,  who  did  not  aU 
lege  that  there  would  be  any  reversion,  and  who  (after  hit  ce- 
dent had  drawn  three  dividends,  and  approved  of  all  the  proceed- 
tng<),  had  purchated  up  a  trifling  debt  at  an  expense  exceeding 
the  turn  auigned  to  him, — dismiss  at  incompetent, 

■  The  petitioner,  as  executor  of  his  late  father,  who 
had  beeli  sequestrated  on  21st  July  1829,  and  as  as- 
signee to  a«debt  on  his  father's  estate,  presented  a 
petition  and  complaint  against  the  respondent,  the 
trustee  on  the  sequestated  estate,  complaining  of  va- 
rious alleged  irregularities,  the  nature  of  which  will 
be  understood  from  the  quotations  and  pleas  given 
below.     The  petition  prayed  the  Court 

'*  to  find  that  the  said  William  Christie  has  failed  duly  to  lodge 
in  process  a  copy  of  the  sederunt-book  of  the  estate,  or  to  keep 
the  same  regularly — that  he  has  failed  to  enter  therein  quarterly 
states  of  the  affairs  of  the  bankrupt  estate,  or  to  keep  any  book 
of  aec6ynt8  with  thi*  bankrupt  estate,  patent  af  all  times  to  the 
creditors,  or  their  agents— that  he  has  failed  duly  to  declare  and 
pay  the  tfhird  dividend  in  terms  of  the  Statute — that  he  has  failed 
to  make  up  and  distribute  a  report*  showing  the  situation  of  the 
estate  en  the  expiry  of  three  years  from  the  date  of  the  first  de- 


liverance, and  tt>  call  a  general  meeting  of  the  creditors  withiu 
two  months  thereafter— that  he  has  held  in  his  hands  various 
sums  of  money  belonging  to  the  estate,  being  more  than  jCSO, 
for  a  longer  period  than  ten  days :  Therefore,  to  find  that  the 
said  William  («hristie  is  not  entitled  to  charge  against  the  estate 
any  sum  of  money  as  commission :  Farther,  to  find  him  liable 
to  the  estate  in  interest  at  the  rate  of  jC20  per  cent,  on  the  sums 
above  £oO,  which  he  so  held  for  more  than  ten  days :  And,  in 
respect  of  all,  or  any  part  of  the  foregoing  violations  of  the  Sta- 
tute, to  find,  that  the  said  William  Christie  ought  to  be  removed 
from  the  office  of  trustee,  and  to  remove  him  accordingly :  Or, 
if  it  be  not  found  that  he  ought  to  be  removed,  to  find  that  be 
is  bound  to  make  up  a  full  report,  showing  the  situation  of  the 
bankrupt  estate,  and  to  find  him  liable  in  all  expenses.* 

In  answer,  the  respondent  stated  the  following  p}e«s : 
— I.'  In  so  far  as  the  petitioner  complains  in  the  cha* 
racter  of  son  and  executor  to  the  bankrupt,  the  peti« 
tion  is  incompetent. — IL  In  so  far  as  he  complains  in 
the  character  of  "  onerous  assignee  to  a  debt  of  Da« 
vid  Miles,"  ranked  upon  the  estate,  it  ia  incompetent 
for  him  to  bring  under  challenge  any  proceeding  prior 
in  date  to  the  assignation,  which  is  the  ground  of  his 
title. — III.  In  so  far  as  the  complaint  oonclndea  for 
penal  interest,  it  is  not  competent  for  any  other  than 
the  commissioners  (sect.  43.)  to  make  the  application 
authorised  by  the  Statute.  In  so  far  as  it  prays  for 
the  respondent's  "  removal  from  the  office  of  trostee," 
it  is  incompetent  (sec.  71.)  for  less  than  ''  one-fonrth 
of  the  creditors  in  value  to  apply  summarily  to  the 
Court  of  Session  for  having  the  said  interim  factor  or 
.trustee  removed."  There  is  an  exception  (sect.  46.) 
in  so  far  as  the  petitioner  complains  that  the  respon- 
dent "  has  failed  duly  to  declare  and  pay  the  tnird 
dividend  in  terms  of  the  Statute,"  but  there  are  no 
termini  Itabiles  in  the  case  for  any  complaint  on  that 
head ;  and  the  complaint,  besides,  is  not  laid  in  con- 
formity with  the  statutory  words. — IV.  The  complaint 
is,  in  all  its  heads,  barred  by  the  repeated  settlements 
of  accounts  which  have  taken  place  between  the  re- 
spondent and  the  estate — by  the  minutes  both  of  the 
creditors  and  commissioners  approving  of  his  proceed- 
ings— by  the  three  successive  schemes  of  division 
which  have  been  founded  on  an  express  adoption  of 
the  respondent's  accounts,  and  the  acceptance  of  their 
dividends  by  the  creditors  under  these  schemes,  and 
the  discharges  granted  by  them  at  receiving  such  di- 
vidends— by  the  general  sanction  given  to  the  reepon* 
dent's  whole  previous  management,  under  the  reso- 
lution of  the  creditors,  24th  October  1832— and  by 
individual  acts  of  homologation  and  approval  on  the 
part  both  of  David  Miles  and  the  bankrupt  himself, 
the  two  parties  in  whose  right  the  petitioner  now  at- 
tempts to  come  forward.  —  V.  The  petitioner  has 
neither  title  nor  interest  to  pursue. — Yl.  The  whole 
grounds  of  complaint  are  unsupported  by  the  real 
state  of  the  facts,  or,  in  so  far  as  they  may  happen  to 
be  otherwise,  they  are  irrelevant  in  law. 

The  Lord  Ordinary  (Moncreiff),  on  returning  the 
case  from  avizandum  previous  to  closing  the  record, 
ordained  the  complainer  to  answer  more  specifically 
the  respondent's  statements  as  to  the  value  which  he 
had  given  for  the  assignation  obtained  by  him  from 
Miles) ;  and  thereafter,  the  record  being:  dosedi  his 
Lordship,  in  making  avisandum  to  the  Court  on  7Ui 
June  1834,  added  the  following  note : 

"  The  complaint  concludes  for  various  findings  of  irregolarity 
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and  neglect  of  doty,  for  penal  interest,  and  forfeiture  of  com- 
mission, and  for  removal.     It  is  reported  as  an  Inner- House 
caase.     The  title  of  the  complainer  is  objected  to — and  it  is  very 
unniual  and  remarkable.     The  complainer  insists,  1 .  As  executor 
of  the  bankrupt — and,  2.  As  astignee  of  a  dehi.     As  to  the^firtt, 
be  has  not  stated  that,  by  any  management,  there  could  have  been 
■  reversion — and  when  the  Lord  Ordinary  put  it  to  the  complain^- 
er*s  counsel  whether  he  could  state,  that  it  would  appear,  by  an 
investigation  before  an  accountant,  that  any  reversion   could 
Hare  arisen,  he  declined  to  say  so.     It  certainly  does  appear  to 
be  B  very  novel  thing,  that  a  mere  executor  of  the  bankrupt,  who 
can  make  no  such  stjitement  of  actual  interest,  should  bring  a 
complaint  founded  on  irregularities—more  especially  inferring  no 
particular  penalties — where  the  creditors,  having  the  only  in- 
terest, are  entirely  satisfied,  and  that  such  an  executor  should  in- 
sist for  penal  interest  and  forfeiture  of  commission,  which  the 
credilort  do  not  a-k.     The  tecond  ground  of  title  was  confessedly 
acquired,  in  order  to  obviate  doubt  on  the  first.     But  the  fact  is 
now  admitted,  though  originally  evaded,  if  not  meant  to  be  de- 
nied, that  the  complainer  actually  paid  £3^  la.  of  price,  besides 
i£l,  15^.  2d.  for  the  stamp,  and  an  account  to  an  agent,  making 
in  all  £5,  Os.  2d.  for  a  debt,  the  whole  unpaid  balance  of  which 
was  only  £'i.  9s.  5d. — and  the  debt  was  so  acquired  after  the 
original  creditor  had  received  three  dividends,  amounting  to 
£5,  2s.  7d.,  on  an  entire  debt  of  £1^  128.,  and  had  approved  of 
all  the  proceedings.     A  complaint  raised,  in  such  circumstances, 
certainly  bears  strong  marks  of  unfair  and  malicious  purpose. 
There  have  certainly  been  some  irregularities  and  omissions  in 
regard  to  the  provisions  of  the  Statute.     But  the  Court  will 
judge,  1.   Whether,  as  executor^  the  complainer  has  any  right  to 
%0  on  these,  not  averring  the  possibility  of  a  reversion ;  2.  Whe- 
ther, as  assignee  to  a  debt,  he  has  a  title  to  complain  of  a  mansge- 
meitt  which  was  approved  of  by  his  cedent ;  and,  3.  If  be  has 
aurh  a  title,  what  shall  be  the  effect  of  the  omissions  founded  on, 
with  the  explanations  given,  in  a  case  where  all  the  other  cradi- 
tors  are  satiMfied,  and  it  is  apparent  that,  in  substance,  the  ad- 
ministration has  been  much  more  than  usually  successful  and 
beneficial.     It  also  appears  that  the  Statute  has  not  been  strictly 
observed  as  to  the  depositation  in  bank  of  certain  small  sums 
during  «hort  periods.     But  there  has  been  no  loss — and  it  has 
been  calculated  that  the  entire  amount  of  the  penal  interest,  if 
exacted  to  the  uttermost,  would  be  about  .£6— and  that  the  com- 
plainer*s  %hare  of  it  vould  be  tomewhat  lest  than  one  jtenny.     In 
this  state  of  the  cause,  the  Lord  Ordinary  does  not  suppose  that 
the  Court  will  have  much  difficulty  in  disposing  of  it,  with  a 
due  regard  to  the  Statute,  and  to  the  material  justice  between 
these  parties." 

The  Court  refused  the  complaint  as  incompetent, 
and  fonnd  the  complainer  liable  in  expenses. 

Act.  Skene;  Wotherspoon  &  Mack,  W.S.,  AgenU. — All. 
Dean  of  Faculty  (Hope)  and  Ivory;  Brown  &  Miller,  W.S.» 
4fra<«._Mr  Holland,  C2M.— LG.2>.] 


SUt  January  1835. 
Second  Division. — (J.  R.) 

No.  143. — Rev.  Dr  David  Ritchie,  and  Rev.  Dr 
Andrew  Grant,  Complainer s^  v.  The  Magistrates 
and  Town  Council  q/'EIdinburoh,  Respondents, 

Kirk — Interdict— Patron— ;7Atf  Magistrates  and  Toum  Council  of 
a  burghf  who  were  the  patrons  of  the  townU  churches,  having, 
through  the  intervention  of  the  Dean  of  Guild,  authorised  the 
use  oj  07K  of  the  churches  Jor  a  pullic  meeting  of  district  elec' 
(ort  of  town  councillors ;  and  a  bill  of  interdict  having  been 
presented  against  such  we  of  the  ihurcht  at  the  instance  of  the 
eUrgymea  thereof,  with  the  concurrence  of  the  kirk'Session ,  and 
«»n  interim  interdict  Having  been  granted-^bUl  passed,  andin^ 
terdiet  continued* 

This  was  a  ooestion  regarding  the  right  of  the 
Magistrates  and  Town  Council  of  Edinburgh,  as  pa- 
trons of  the  city  churches,  to  give  the  use  of  them  for 
public  meetings  for  secular  purposes.    The  question 


occurred  in  reference  to  St  Andrew's  Church,  which 
is  situated  in  the  fourth  municipal  district. 

It  appeared  that,  on  the  16th  of  October  1834,  a 
letter  was  addressed  to  the  Kirk-se»sion  of  St  An« 
drew's  by  one  of  the  seat-holders,  complaining  of  cer- 
tain popular  meetings  which  had  beeu  recently  held 
in  ttie  church,  which  having  been  taken  into  consider- 
ation at  a  sederunt  of  the  Kirk-session  on  the  l9th  of 
that  month,  the  following  resolution  was  recorded  in 
the  minutes : 

"The  aession  were  surprised  to  learn  that  the  meetings  of 
the  nature  above  alluded  to  bad  taken  place,  without  any  com- 
munication to  any  of  the  ministers  of  the  church  ;  and,  after  full 
deliberation,  were  unanimou.siy  of  opinion,  that  no  meeting  should 
be  allowed  to  be  held  in  St  Andrew's  Church,  eicept  at  the 
usual  diets  on  Sunday,  and  other  religious  occasions,  without  the 
consent  and  approval  of  one  of  the  ministers  of  that  church. 
They  direct  their  clerk  to  intimate  this  resolution  to  the  Town 
Council,  and  to  inform  the  beadle  not  to  deliver  the  keys  of  the 
church  to  any  one,  without  the  order  of  one  of  the  ministers." 

The  session  clerk  having,  accordingly,  sent  an  ex- 
cerpt of  the  above  minute  to  the  city  clerku,  to  be 
laid  before  the  first  meeting  of  the  Town  Council,  he 
received,  on  the  22d  of  October,  a  letter  from  the 
keeper  of  the  Council  records,  enclosing  a  copy  of  the 
following  unanimous  resolution  of  the  Town  Council 
on  the  subject  of  bis  communication  : 

**  Kesolved,  while  approving  of  the  conduct  of  the  Dean  of 
Guild,  that  the  Council  consider  that  the  areas  of  the  city 
churches  are  the  property  of  the  community,  and  under  the 
management  of  the  Council ;  and  that  the  Council  cannot  re- 
cognise any  right  of  interference  therewith  in  any  of  the  kirk- 
sessions  of  the  city ;  and  that  this  resolution  be  respectfully  in- 
timated to  the  kirk -session  of  St  Andre  w*ff.'* 

Meanwhile,  on  the  20th  of  October,,  a  meeting  of 
the  electors  of  the  fourth  municipal  ward  was  held 
in  St  Andrew's  Church,  which  had  been  called  by  the 
town  councillors  elected  by  that  ward,  in  order  to 
take  measures  for  the  election  of  councillors  at  the 
ensuing  vacancy  in  November  following.  The  kirk 
beadle,  in  terms  of  his  instructions  from  the  session, 
had  refused  to  deliver  the  key  of  the  church  to  the 
requisitionists  of  this  meeting;  but  the  Dean  of  Guild 
having  interfered,  and  ordered  him  to  do  so,  access  to 
the  church  was,  under  the  sanction  of  his  authority, 
obtained.  The  meeting  so  held  was  adjourned,  to  re- 
assemble in  the  same  place  on  Monday  the  27th  of 
October,  at  eleven  o'clock  forenoon,  and  an  intimatioii 
to  that  effect  was  issued  to  the  public,  having  the  sig- 
natures of  the  seveo  councillors  of  the  ward  attached 
to  it.  There  was  also  delivered  to  the  beadle,  on  the 
Sunday  preceding,  the  following  letter  from  the  De^n 
of  Guild,  authorising  the  use  of  the  cBurch  upon  the 
occasion :. 

**27,  Regent  Terrace,  25<A  October  1834 I  hereby  authorise 

the  use  of  St  Andrew^s  Church  for  a  meeting  of  the  fourth 
district,  at  eleven  o'clock  on  Monday  the  27th  instant.*  (Signed) 
<*  John  Macfib."    (Addressed)  '*  Beadle  of  St  Andrew's.'* 

■ 

These  proceedings  having- been  brought  before  the 

notice  of  the  Kirk-session,  at  a  meeting  oa  the  26th 

of  October,  they, 

"after  full  consideration  of  all  the  circumstances,  and  being 
aware  of  the  objections  entertained  by  some  of  the  congregation 
to  public  popular  meetings  being  held  in  church,  and  being  them- 
selves of  opinion  of  the  great  impropriety  of  having  such  meetings 
in  church,  directed  Mr  Ckwk,  in  name  ol  the  clergymen  of  the 
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parish,  to  apply  to  the  Court  of  Session  for  an  interdict  against 
the  Dean  of  Guild  and  the  G>ancillors  who  had  signed  the  pla- 
card, and  all  others,  from  demanding  and  obtaining  possession 
of  the  kev  of  the  church  of  St  Andrew's,  and  from  entering  into 
the  said  church  to  hold  the  said  public  meetings,  and  against  the 
beadles,  to  prohibit  and  interdict  them  from  giving  up  the  key 
of  the  church  to  any  person  or  persons,  without  the  consent  of 
one  of  the  ministers,  the  said  application  to  be  with  concurrence 
of  the  session.  They  farther  directed  their  clerk  to  send  an 
extract  of  this,  and  of  the  preceding  minute  of  the  Kirk-session, 
to  each  of  the  kirk-sessions  of  the  city  churches,  that  they  might 
be  informed  of  the  steps  taken  in  this  matter  by  this  session." 

An  interdict  against  these  partien,  and  in  the  abore 
termsy  was  accordingly  applied  for,  and  was  granted 
by  Lord  Medwyn,  Ordinary,  in  yirtue  of  which  the 
meeting  proposed  to  be  held  in  the  charch  was  pre- 
vented. His  Lordship  haring  at  the  same  time  ap- 
pointed the  bill  to  be  answered,  answers  were  lodged 
thereto  in  the  name  of  the  Lord  Provost,  Magistrates 
and  Town  Council,  who  sisted  themselves  as  parties 
in  the  process.  Thereafter,  on  25th  November  1834, 
Lord  Cockbnrn,  Ordinary,  on  adrising  the  bill  and 
answers,  pronounced  an  order  for  cases,  for  the  pur- 
pose of  being  reported  to  the  Court. 

The  complainersi  in  their  case,  argued — 1.  That 
eren  admitting  the  Magistrates  and  Town  Council 
had  a  discretionary  power  to  permit  public  meetings 
to  be  held  in  the  city  churches,  the  power  was  indis- 
creetly and  indecorously  exercised  in  the  present  in- 
stance. But,  2.  That  the  sacred  uses  of  the  church 
effectually  protected  it  from  being  appropriated  to  se- 
cular purposes:  And,  3.  That  the  custody  of  the  key 
of  the  church  belonged  of  right  to  the  minister,  as 
being  the  proper  guardian  thereof,  and  the  person  who 
was  entitled  at  all  times  to  hare  access  thereto. 

The  respondents  maintained — L  That  there  was 
nothing  in  the  nature  of  the  meeting  in  question  which 
characterised  it  as  an  improper  one  to  be  held  in  the 
chnrch ;  and  2.  That  the  minister's  control  of  the  use 
of  the  church  was  not  a  right  of  such  an  absolute 
kind  as  to  exclude,  after  the  religions  purposes  of  the 
building  were  satisfied,  the  patrons  and  heritors  in 
landward  parishes,  and  the  magistrates  and  town  coun- 
cil in  burghs,  being  the  patrons,  from  exercising  a 
discretionary  power  in  employing  the  chnrch  for  other 
purposes. 

At  advising,  the  Lord  Jnstice-Clerk  declined  to 
jodffe  in  the  case,  on  the  gpronnd  that  he  was  related 
within  the  statutory  degrees  to  a  member  of  the  Kirk- 
session,  with  whose  concorrence  the  proceedings  were 
instituted.  The  following  opinions  were  then  oeliver- 
ed  by  the  other  Judges : 

Lard  Meadowbank,-^Thh  case  has  certainly  struck  me  as  one 
of  very  considerable  importance,  and  it  is,  at  the  same  tim)?,  one 
of  considerable  novelty.  I  have  found  no  similar  question  men- 
tioned in  the  papers ;  and  I  shall  therefore  state  the  grounds 
very  shortly  upon  which  I  am  quite  clear  for  passing  this  bill. 
The  question  is,  whether,  in  a  landward  parish,  or  whether  in 
the  parish  of  a  tOWn,  tbo^e  who  are  intrusted  with  the  right  of 
building  and  msintaining  the  churches  are  entitled,  by  law,  to 
appropriate,  at  their  will  and  pleasure,  those  edifices  for  any  pur- 
pose whatsoever,  except  that  of  public  worship  ?  Now,  I  think 
it  is  certain  that,  during  the  times  of  Popery,  any  such  use  of  the 
church,  apart  from  religious  purposes,  would  have  been  considered 
■s  sacril^e ;  that  the  clergy  had  then  the  exclusive  use  and 
possession  of  the  church,  and  that  this  right  would  have  been 
enforced  in  their  favour,  not  only  by  the  fulminations  of  the 


church,  but  also  by  the  power  of  the  civil  magistrate.  The 
question  therefore  occurs,  whether  this  right,  which  I  think 
dearly  belonged  to  the  Popish  clergy,  was  in  any  wav  changed 
or  altered  by  the  Reformation  ?  And  here  I  apprehend  it  is  ob- 
vious that  if  any  such  change  did  take  place,  the  oitus  of  proving 
it  deariy  lies  on  the  Magistrates.  But  I  do  not  find  in  the 
case  for  the  Magistrates  any  authority  stated  or  referred  to 
which  instructs  the  fact  of  any  such  change  baring  taken  place. 
It  is  true,  that  after  the  Reformation  there  was  no  eonsccntion 
of  churches,  but  this  made  no  alteration  on  the  civil  right.  But 
this  is  not  all.  In  all  the  Statutes  passed  subsequent  to  this 
period,  no  reference  is  made  to  any  change  on  the  rights  of  the 
cleigy  to  the  use  of  the  churches,  and  there  are  various  statu- 
tory proceedings  imposing  burdens  on  the  heritors  to  build  and 
repair  kirks  for  public  worship,  which  contain  no  allusion  to  any 
limitation  of  the  right  of  the  clergy  to  use  the  church ;  from  til 
which  it  is  clear,  that  the  Iiegislature  did  not  contemplate  any 
change  in  the  use  of  the  church  which  formerly  had  exclusively 
belonged  to  the  Popish  clergy.  The  obligation  on  heritors  to 
build  places  for  public  worship  was  imperative  against  them, 
whether  they  would  or  not ;  and  it  is  most  material  to  attend  to 
the  object,  and  sole  object  which  the  Statutes  had  in  view, 
vis.  to  have  places  for  public  worship.  It  is  quite  clear  that  the 
heritors  are  not  bound,  and  the  law  has  no  power  to  enforce 
them,  to  erect  edifices  for  any  other  purpose  whatever.  Now, 
what  would  be  the  effect,  if  these  pUces  for  public  worship 
could  be  applied  by  the  heritors,  or  by  the  magistrates  in  towns, 
where  they  are  bound  to  build  the  churches,  to  any  other  pur- 
poses than  those  which  the  Statutes  were  intended  to  enforce? 
The  additional  use  thus  made  of  the  churches  would  undoubted- 
ly lead  to  increased  waste  and  dilapidation,  and  hence  would  arise 
a  power  of  levying  assessment  in  order  to  build  and  keep  in  repair 
churches  for  ol^ects  which  were  never  contemplated  by  the  Le» 
gislature.  I  think  what  has  been  mentioned  quite  sufficient  to  an« 
thorise  us  to  pass  the  present  bill,  and  to  continue  the  interdict. 
But  other  views  may  be  stated  to  confirm  the  opinion  which  I 
have  formed  upon  the  merits  of  this  case.  When  the  Legislature 
laid  upon  the  heritors  the  expense  of  building  and  k^ping  in 
repair  churches,  what  was  the  object  which  they  had  in  view  ? 
Most  clearly  it  was  not  to  confine  the  clergy  to  the  use  of  these 
churches  only  on  the  Sabbath.  It  was,  that  the  clergy  might 
have  public  worship  in  these  buildings  as  often  as,  and  whenever 
they  chose  to  have  it,  or  deemed  it  necessary  to  have  it,  for  the  be- 
nefit of  their  parishioners.  By  no  Statute,  and  by  no  law,  has  any 
person  a  power  to  control  the  clergy  in  the  use  of  their  churches  for 
religious  purposes.  It  cannot  for  a  moment  be  supposed  that  it 
was  intended  that  the  beadle  should  bsve  such  power.  This  never 
could  have  been  the  view  of  the  Legislature ;  and  I  cannot  doubt 
that  the  custody  of  the  key  was  meant  to  be  with  the  minister. 
If  there  were  an  absence  of  authority  upon  this  point,  I  would 
have  been  very  much  mored  by  the  decided  opinion  of  Lord 
Prestongrange,  referred  to  in  the  case  for  the  complainera.  He 
was  procurator  for  the  Church,  and  afterwards  a  Judge  of  great 
reputation,  and  he  entertained  no  doubt  that  the  right  to  poasesa 
the  keys  of  the  church  was  in  the  clergyman.  Without  being 
aware  of  this  authority,  in  a  case  which  came  before  the  Court 
some  time  ago  relative  to  a  dissenting  roeeting-houae,  and  where 
this  point  fell  under  consideration,  I  had  come  to  the  aaroe 
opinion,  that  the  keys  of  the  church  fell  to  be  in  poeaession 
of  the  minister,  and  have  remained  of  that  opinion  ever  since. 
In  farther  illustration  of  this,  it  appears  that  originally,  on 
the  inducting  of  the  minister,  the  keys  of  the  church  were 
put  into  his  possession,  as  one  of  thfe  acts  attendant  on  his  in- 
duction. I  consider  this  to  be  proof  positive  of  the  right  of 
the  minister  to  the  possession  of  the  keys  of  the  church.  It  is 
true,  in  giving  infeftment  to  a  patron  of  his  right  of  patronage, 
the  key  of  the  church  is  used  as  a  symbol  of  possession,  but 
then  the  patron  possesses  by  his  presentee,  and  must  be  pre- 
sumed by  law  to  deliver  over  his  possession  to  the  minister.  A, 
good  deal  Is  said  in  the  papers  of  the  practice  of  holding  meetings 
of  heritors  in  churches  for  purposes  not  religious,  and  the  autho- 
rity of  various  authors  is  referred  to  on  this  point  However  use- 
ful it  may  be  to  us  to  have  the  opinions  of  sucn  authors,  I  can  never 
look  upon  them  as  any  authority  to  guide  us  in  the  decision  we 
ought  to  pronounce  in  cases  which  have  not  been  previously  de- 
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cided.  Certain  it  is,  that  the  practice  alladed  to  is  different  in 
different  parishes ;  and  altfaoogh  such  secular  meetings  may  have 
taken  place  in  some  parishes,  they  have  not  done  so  in  others. 
Bat  whatever  practice  may  have  existed  in  this  matter  in  parti- 
cular parishes,  it  has  never  formed  the  subject  of  question  or  of 
discussion  in  this  Court,  and  it  is  not  now  necessary  for  us  to 
decide  that  question,  and  I  shall  reserve  my  opinion  upon  it  till 
it  comes  regularly  before  us.  It  mav  be  quite  right  to  hold  in 
the  church  meetings  connected  with  toe  poor  of  the  parish,  or  for 
•ny  similar  purpose ;  but  how  hr  meetings  can  be  held  for  com- 
mon secular  purposes,  is  a  very  different  question,  and  it  is  not 
now  before  ua.  It  is  contended  in  the  case  for  the  Magistrates, 
that  they  have  a  right  to  open  the  churches  on  common  week 
days  to  all  and  sundry,  whetner  for  meetings  relative  to  the  elec- 
tion of  Magistrates,  or  of  members  of  Parliament,  or  for  any 
other  secular  purposes.  The  answer  is,  that  the  Legislature  has 
•aid  nothing  on  tois  subject,  and  has  given  them  no  such  right ; 
and  my  decided  opinion  is,  that  they  have  no  right  whatever  to 
authorise  such  uses  of  our  churches.  Having  arrived  at  this  con- 
clusion, in  point  of  law,  after  the  fullest  consideration  of  these 
cases,  I  confess  I  am  happy  it  was  of  that  complexion ;  for  in  my 
opinion,  nothing  could  be  so  contrary  to  good  morals  and  the  in- 
terests of  religion,  as  the  allowing  our  churches  to  be  converted 
into  places  for  public  meetings  on  questions  of  a  political  na« 
ture,  when  it  is  certain  there  will  be  wrangling  and  dissention, 
and  when  angry  passions  are  so  apt  to  be  excited.  I  think  the 
Magistrates  ought  to  have  considered  this  well  before  they  had 
engaged  in  a  question  of  this  kind ;  for  it  is  obvious,  if  churches 
are  to  be  made  the  scenes  of  political  dispute  and  personal  in- 
▼ective  on  Saturday,  it  is  not  likely  that  they  will  be  entered  on 
the  Sabbsth  with  those  right  and  proper  feelings  with  which  the 
house  of  God  ought  to  be  entered.  I  am  clear,  therefore,  for 
passing  this  bill,  and  continuing  the  interdict. 

l,ord  Medwyn, — Although  I  granted  the  interdict  on  the  pre- 
•entment  of  this  bill,  I  feel,  after  the  perusal  of  these  cases,  that 
the  question  is  attended  with  considerable  doubt,  and  I  am  hardly 
prepared  to  give  so  decided  an  opinion  as  that  which  has  been 
now  expressed.  At  the  same  time,  I  have  no  difficulty  in  agree- 
ing to  pass  the  present  bill,  and  of  continuing  the  interdict.  I 
am  not  aware  that  we  can  be  much  guided  in  our  opinions  in 
this  case  by  what  took  place  during  the  times  of  Popery ;  and  the 
question  for  us  to  consider  is,  what  is  the  proper  use  to  which 
churches  ought  to  be  applied  ?  On  this  subject  I  must  be  very 
much  guided  by  the  authorities,  such  as  they  are,  which  have  been 
referred  to  in  the  cases  before  us.  It  appears  from  the  passage  re. 
ferred  to  in  the  Quoniam  Allachianientat  that  at  a  very  early  time 
it  was  not  allowed  to  hold  Courts  of  Justice  in  churches ;  and  I 
do  not  see  what  objection  can  be  stated  to  this  authority.  Again, 
Mr  Erskine,  B.  II.  tit.  1,  sec.  8,  states,  that  although  conse- 
cration of  things  to  sacred  uses  has  ceased  to  be  practised  in 
Scotland  since  the  Reformation,  still  that  churches,  communion- 
cups,  bells  of  churches,  and  other  things  destined  to  sacred  pur- 
poses, retain  to  this  day  so  much  of  the  character  of  sacred,  that 
-they  are  exempted  from  commerce,  and  so  cannot  be  applied  to 
the  uaes  of  private  property  while  they  continue  in  that  state. 
Now,  I  should  consider  that  it  would  be  converting  churches  to 
the  uses  of  private  property,  if  meetings  were  to  be  allowed  to 
be  held  in  them,  such  as  the  Magistrates  contend  for.  Because 
meetings  in  churches  have  been  held  regarding  the  poor,  it  by  no 
meana  follows  that  meetings  regardfng  the  election  of  town  coun- 
cillors, or  for  other  similar  purposes,  may  also  be  held.  There 
is  no  connection  betwixt  the  one  kind  of  meetings  and  the  other. 
Lord  Bankton  lays  down  the  law,  B.  I.  tit.  3,  sec.  1 1,  in  nearly 
the  same  terms  as  Mr  Erskine,  and  states  expressly,  "  nor  can 
they  (churches)  be  employed  to  common  uses  while  they  remain 
in  that  state.**  These  authorities  are  of  sufficient  weight  with  me 
to  induce  me  to  pass  the  present  bill,  and  to  continue  the  in- 
terdict. I,  from  curiosity,  looked  into  the  First  Book  of  Discip. 
line,  to  see  if  any  thing  was  there  stated  upon  this  point*  I  am 
aware  that  this  book  never  was  adopted  as  the  law  of  the  church, 
but  it  was  drawn  up  and  approved  of  by  our  earliest  reformers, 
and  has  always  been  considered  of  authority ;  and  I  find  it  there 
laid  down,  that  great  care  should  be  taken  to  prevent  the  house 
of  God  from  being  brought  into  contempt,  and  that  it  should  be 
specially  used  for  the  service  of  the  word  of  God,  and  for  the 


good  of  the  people,  and  I  am  not  aware  of  anything  in  prao* 
tice  to  justify  such  a  use  of  the  church  aa  the  Magistratea 
ask  for  in  this  case.  I  know  very  well  that,  in  regard  to  a 
town  church,  the  fabric  of  the  church  is  held  to  be  under  the 
special  jurisdiction  of  the  Dean  of  Guild,  and  this  jurisdic- 
tion, in  reference  to  churches,  appears,  from  the  Act  1551,  c. 
17,  to  have  been  vested  in  that  officer,  even  in  times  of  Popery; 
but  this  may  have  arisen  from  the  power  vested  in  the  Dean 
of  Guild  to  see  that  public  buildings  were  kept  in  proper  re- 
pair. I  think  it  a  more  difficult  question,  to  whom  the  right 
of  possession  of  the  key  of  the  church  belongs.  In  the  case  of 
the  town  of  Elgin,  referred  to  in  the  papers,  the  Court  found 
that  the  magistrates  had  the  nomination  of  the  beadle,  and  this 
officer  generallv  holds  the  keys  of  the  church.  But  1  do  not 
consider  this  of'^much  moment ;  because,  whoever  holds  the  keys, 
he  must  hold  them  for  the  proper  uses  of  the  churchi  and  not  for 
uses  to  which  the  church  ought  not  to  be  applied.  I  do  not  lay 
much  stress  on  the  Act  of  Parliament,  1608,  referred  to  in  the 
complainers*  case,  for  it  appears  to  me  to  be  of  a  temporary 
nature ;  and  from  its  terms,  I  should  rather  have  drawn  the  con- 
clusion, that  the  heritors  had  right  to  the  custody  of  the  keya* 
If  so,  however,  they  were  clearly  bound  to  give  the  use  of  the 
church  to  the  minister,  when  he  wished  it  for  any  religious  pur- 
pose ;  and  I  cannot  think  that  the  heritors  had  right  to  ask  the 
keys  for  such  uses  as  the  Magistrates  of  Edinbuiigb  now  contend 
for.  This  is  mv  present  opinion,  and  I  hope,  on  farther  con- 
sideration, I  shall  continue  of  this  opinion,  as  I  fully  appreciate^ 
along  with  Lord  Meadowbank,  the  injurious  consequences  to 
which  religion  would  be  exposed,  were  the  right  insisted  for  by 
the  Magistrates  to  be  countenanced ;  and  when  I  see  how  jealous 
the  ancient  heathen  nations  were  of  the  protection  of  their  places 
of  worship,  I  should  be  sorry  to  think  that  the  sacred  edificea  of 
Christianity  were  regarded  with  less  true  reverence  in  our  day. 

Lard  Gknlee, — I  am  for  passing  the  bill,  and  think  also  that 
the  interdict  should  be  continued.  After  attending  to  the 
matters  of  law  that  have  been  argued,  I  see  enough  to  show 
that  the  Magistrates  have  not  made  out  so  clear  a  case  as  to 
authorise  the  refusal  of  this  bill.  It  is  therefore  proper  that  the 
bill  should  be  passed.  With  respect  to  the  interdict,  I  am  of 
the  same  opinion  as  your  Lordships.  I  am  not  for  tuniing  these 
parties  out  of  the  possession  of  anything  that  they  have  actually 
hitherto  obtained  for  themselves,  but  I  am  against  giving  the  use 
of  the  church  for  a  different  purpose  altogether  from  what  it  was 
originally  destined  to.  It  is  just  to  give  it  to  elect  a  member 
for  the  dty,  or  for  the  county.  In  these  circumstances,  it  ia 
necessary  to  prevent  the  church  being  so  used,  because  there  ia 
no  right  shown  to  be  in  the  Alagistrates  to  have  such  use  of 
it.  I  am  therefore  for  passing  the  bill  and  continuing  the  in- 
terdict. 

The  Court  remitted  to  pass  the  bill  and  continae 
the  interdict. 

Complainers*  Authorities.— (2.)  Ersk.  B.  II.  t.  I,  aec.  8l 
Connell  on  Parishes,  Sup.  p.  101.  Bankton,  B.  L  t.  S^  lec. 
11.  Ibid.  B.  II.  t.  8, sec.  192.  Forbes,  p.  214,  sec.  II.  Ibid, 
p.  212,  sec  8.  Quoniam  attachiamenta,  Act  86.  1503,  C.  88. 
1579,  c.  20.  (S.)  1698,  c.  2.  Records  of  Presbytety  of  Lin- 
lithgow, 12th  June  1640,  September  1641,  Idth  April  1648. 
Records  of  Kirk-session  of  Canongate,  29th  March  1663.  M.  S. 
opinion  of  Lord  Prestongrange  regarding  the  appointment  of 
Beadles.  Ley  v.  Mathew;  Haggart's  Reps.  Vol.  IIL  p.  173. 
Innes,  &c.  v.  Ministers  of  Elgin,  &c.,  Sd  July  1713;  Robert- 
son's Appeal  Cases,  p.  69. 

Respondents'  Authorities. — (1.)  Ersk.  ui  tupra.  Bank.  «l 
suprti.  Ibid.  B.  II.  t.  8,  sec.  194.  Mackensie,  B.  II.  t.  I, 
lec.  4.  1503,  c.  83.  1579,  c.  70.  Mackenxte's  Observations, 
p.  115.  Dunlop's  Parochial  Law,  chap.  6,  sec.  101,  p.  48. 
(2.)  Ibid.  chap.  6,  secu.  102, 103,  pp.  49,  50.  Acts  of  Privy 
Council,  12th  July  and  2d  August  1690.  Ersk.  B.  IL  t  8^ 
sec.  36.  Magistrates,  &c.,  of  Elgin,  v.  the  Kirk-sesslon,  4th 
December  1740;  Mor.  7916.  Majgtstrates  of  Gorbals  v.  Kirk- 
session,  8th  February  1823;  2  S.  and  D.  194.  Dunlop,  pp.  54, 
55,  sec.  47.  Kay  v.  Williamson,  2d  December  1758;  Mor. 
5148.     Ure  v.  Ramsay,  &c.,  5lh  June  1828;  6  S.  and  D.  916. 

Lords  Ordinary,  Medwyn  and  Cockbum.  *-^cl*  Dean  of  Fa- 
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Cttlty  (Hope)  and  George- Grant ;  Walter  Cook,  W.  S.,  Jsent. 
^^AH,  Skene  and  Tborosoii^  Graham  and  Anderson,  W.S.» 
jf|[ea/f.— Bill-Cbamber  C7tff«.— [J.IZ.] 


2\th  Januarj/  1835.     ' 

High  Co»ibt  or  Justiciary.-^ G.  D.) 

No.  144. — Peter  M^Leod,  Suspender,  v.  Archibald 
^  Buchanan  and  Hamilton  Rose,  Respondents. 

Statute,  ^O^o*  I  v.  c  ISP-vCon^bination  Laws — Complaint, 
Criminal — Warrant  of  Imprisonment — A  f-etitionheingpresent' 
ed  to  theJu»lice»  ofPeacet  under  the  Slalvte,  6  Geo.  IV,  e.  129, 
Xor  warrant,  de  piano,'  tfi  apftrehentl  a  party  for  trial  under 
the  Statute  ;  and  the  party  ffeing  convicted  and  imprisoned — the 
Court  suspended  the  untence  and  warrant  simpliciter,  in  re^ 
spect — /.  That  the  petition  and  statutory  o€Uh  were  not  dated* — 
//.  That  the  warrant  /or  apprehension  was  signed  only  by  one 
Justice. — ///.  That  a  certified  cojty  by  the  clerk  of  Courts  of  the 
warrant  of  imprison merUt  granted  on  conviction,  was  alone  put 
into  the  hands  of  the  jailor,  which  was  no  sufficient  authority  for 
incarcerating  the  party  convicted. 

By  the  Btatate,  6  Geo.  IV.  c.  129,  repealing  tlie 
old  combination  laws,  it  is  enacted, 

*'  That  from  and  after  the  passing  of  this  Act,  if  any  person  shall, 
by  violence  to  the  person  or  property,  or  by  threats  or  intimida- 
tion, or  by  molesting  or  i^  any  way  obstructing  another,  force, 
or  endeavour  to  force,  any  journeyman,  map ufacturer,  workman, 
or  other  person  hired  or  employed  in  any  manufacture,  trade,  or 
business,  to  depart  from  his  hiring,  employment,  or  work,  or  to 
return  his  work  before  the  same  shall  be  finished,  or  prevent,  or 
endeavour  to  prevent,  any  journeyman,  manufacturer,  workman, 
or 'Other  person  not  being  hired  or  employed,  from  hiring  him- 
self to,  or  from  accepting  work  or  employment  from  any  person 
or  persons :  Or  if  any  person  shall  use  or  employ  violence  to 
the  person  or  property  of  another,  or  threats  or  intimidation,  or 
shall  molest,  or  in  anf  way  obstruct  another,  for  the  purpose  of 
forcing  or  inducing  such  person  to  belong  to  any  club  or  associ> 
ation,  or  to  contribute  to  any  common  fund,  or  to  pay  any  fine 
or  penalty,  or  on  account  of  bis  not  belonging  to  any  particular 
club  or  association,  or  not  having  contributed,  or  having  refused 
to  contribute  to  any  common  fund,  or  to  pay  any  fine  or  penalty, 
or  on  sccount  of  his  not  having  complied,  or  of  his  refusing  to 
comply  wfth  any  rules,  ordefs,  resolutions,  or  regulations,  msde 
to  oDtain  an  advance  or  to  reduce  the  rate  of  wages,  or  to  lessen 
or  alter  the  hours  of  working,  or  to  decrease  or  alter  the  quantity 
of  work,  or  to  regulate  the  mode  of  carrying  on  any  manufactufe, 
trade,  or  business,  or  the  management  thereof;  or  if  any  person 
•ball,  by  violence  to  the  person  or  property  of  another,  or  by 
ihreata  or  intimidation,  or  by  molesting  or  itny  way  obstrupting 
another,  force,  or  endeavour  to  force  any  manufacturer,  or  person 
carrying  on  any  trade  or  business,  to  make  any  alteration  in  his 
mode  of  regulating,  managing,  conducting,  or  carrying  on  such 
manufacture,  trade,  or  business,  or  to  limit  the  number  of  bis  ap- 
prentices, or  tbe  number  or  description  of  bis  journeymen  work- 
men or  servants,  every  person  so  offending,  or  aiding,  abetting, 
or  assisting  therein,  bein^.  convicted  thereof  in  manner  herein 
after  mentioned,  shall  be  imprisoned  only,  or  shall  and  may  be 
imprisoned  and  kept  to  hard  labour  for  any  time  not  exceeding 
three  calendar  months.*' 

The  mode  of  enforcing  the  Act  is  regulated  by  a 
finbseqneat  clause  of  the  Statute,  by  which  it  is  de- 
clared, 

**  That  on  complaint  or  information  on  oath  before  any  one  or 
more  Justice  or  Justices  of  the  Peace,  of  any  ofifence  having  been 
committed  against  this  Act  within  his  or  their  respective  jurist 
dictions,  and  within  six  calendar  months  before  such  complaint 
or  information  shall  be  made,  such  Justice  or  Justices  are  hereby 
authorised  and  required  to  summon  the  person  or  persons  charged 
with  being  an  ofifender  or  offenders  against  this  Act,  to  appear 
before  any  two  such  Justices  at  a  certain  time  or  place,  to  be 
specified ;  and  if  any  person  or  persons  so  summoned  shall  not 
appear  according  to  such  summons,  then  such  Justices,  (proof 


on  oath  having  been  first  made  before  them  of  the  due  service  of 
such  summons  upon  such  person  or  persons,  by  delivering  the 
same  to  him  or  them  personally,  or  leaving  the  same  at  his  or 
their  usual  place  of  abode, -provided  the  same  shall  be  so  left 
twepty-four  hours  at  the  least  before  the  time  that  shall  be  ap^ 
pointed  loaxtendthe  said  Jqstices  upon  suchaummonA),  shall 
make  or  issue  their  warrant  or  warrants  for  apprehending  the 
person  or  persons  so  sumnioned  and  not  appearing  as  aforesaid, 
and  bringing  him  or  them  before  such  Justices;  or  it  sEall  be 
lawful  for  such  Justices,  if  they  shall  think  fit,  without  issuing 
any  previous  summions,  and  instead  of  \psuing  the  same,  upon 
BuCb  complaint  and  information  as  aforesaid,  to  ^akeo^nd  i8»ue 
tbeir  warrant  or  warrants  for  apprehending  the  person  or  persons 
by  such  information  charged  Co  have  offended  against  this  Act. 
and  brini^ng  him  or  (hem  before  such  Justices ;  and  upon  the 
person  or  persons  complained  agahisc  api^earing  upon  «ucb  sum- 
mons, or  being  brought,  by  virtue  of  such  warrant  or  warranto, 
before  such  Justices,  or  upon  proof  on  oath  of  such  person  or 
persons  absconding,'  so  that  such,  warrant  or  warranta  cannuc 
be  executed,  then  such  Justices  shall,  and  they  are  hereby  autho- 
rised and  required  forthwith  to  make  inquiry  touching  the  matters 
complained' of^  and  to  examine  into  the  same,  by  the  oath  or  oaths 
of  any  one  or  more  credible  person  or  persons  as  shall  be  requi- 
site, and  to  hear  and  determine  the  matter  of  every  such  com- 
plaint; and  upon  confession  by  the  party,  or  proof  by  one  or 
more  credible  witness  or  witnesses  upon  oath,  to  convict  or  ac- 
quit the  party  or  parties  against  whom  complaint  shaU  have  been 
made  as  aforesaid.'* 

In  December  1834,  an  application  was  present^'d 
against  the  complainer  and  others  to  tlie  Jiiiitices  for 
the  county  of  Ayr,  at  the  instance  of  Archibald  tiu' 
chanan,  Esq.,  one  of  the  partners  of  Ja'knes  Finlayand 
Company,  and  managers  of  their  works  at  Canine, 
with  concurrence  of  Hamilton  Rose,  writer  in  Cum- 
nock, Deputy  Procurator-fiscal  of  Cotirt,«atul  of  the 
said  HatniltOn  Rose  for  the  public  interest,  quoting 
the  third  section  of  the  Act  of-  Parliament,  6lh  Geo. 
I V.  cap.  i  29,  and  setting  forth, 

'*  That  notwithstanding  of  the  foresaid  Act,  and  of  the  provi- 
sions  thereof  before  quoted,  upwards  of  200  persons  in  the  em> 
ployment  of  the  said  Messrs  James  Finlay  and  Company,  at 
their  work's  at  Catrine,  in  the  county  of  Ayr,  as  weavers,  tenters, 
and  dressers,  did  lately  join  a  trades*  union  for  the  purpose  of 
torcing  their  employers  to  pay  them  a 'higher  rate  of  wages 
and  submit  to  other  regulations  to  be  imposed  on  them  by  the 
said  unioni  and  in  consequence  of  the .  non-compliance  by  their 
masters,  have  struck  work,  and  now  endeaver,  with  the  assistance 
of  many  evil-diifposed  persons,  by  violence  to  their  persons  and 
properties,  by  threats,  intimidation,  and  by  molesting  and  ob^ 
structing  the  workmen  of  the  said  Company,  and  especially 
those  lately  taken  into  the  works,  to  prevent  the.  said  workmen, 
and*  other  persons  employed  as  aforesaid,  from  acceptiqg  work 
from  the  said  Company,  and  from  working,  and  going  out  and 
in  from  their  employment.  -  In  particular,  on  the  morning  of 
Wednesday  last,  the  17th  day  of  December  current,  or  on  some 
one  or  other  of  the  days  of  the  said  month,  prior  to  tbed<de  here- 
of, or  .of  Novanbcr  immediately  preceding,  and  also  in  the  even- 
ing of  the  said  da  v.  David  Watson,  John  Stevensonr  Jobn  M*- 
Dowall,  James  Muir,  Robert  Paterson,  Alexander  Campbell, 
David  Black,  M'illiam  McCartney,  and  Peter  M*Leod,  all  re- 
siding in  Catrine,  were  guilty  of  the  foresaid  offences  against  the 
mid  Act,  or  one  or  other  of  them,  in  so  far  as  the  said  David 
Watson,  John  Stevenson,  John  M'Dowall,  James  Muir,  Robert 
Paterson,  Alexander  Campbell,  David  Black,  Wtlliaro  M'Cart- 
ney,  and  Peter  M*Leod,did,  time  and  place  foresaid,  as  the  work 
people  were  going  into  the  mills  at  the  breakfast  hour,  and  as 
they  ytfete  coming  from  the  works  in  the  evening,  and  on  other 
occasions,  obstruct  the  said  work  people,  by  forming  a  consider- 
able crowd  around  them,  and  did  throw  dirt,  stones  and  other 
missiles,  at  the  said  work  people,  and  did  strike,  injure  and  abu^e 
many  of  them  with  the  said  stones,  and  other  things  thrown  at 
them,  and  did  make  use  of  threatening  and  abusive  language  to 
the  Said  work  people,  and  did  hiss,  hoot,  and  groan  at  them,  for 
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.tbe  purpose  of  preventing  them  from  going  on  with  and  accept- 
ing cmploynrpnt  as  aforesaid,  whereby  they  have  each  andall  of 
tbemr  incurred  the  penalty  imposed  bv  the  foresaid  "Statute  ap- 
plicable to  the  said  offences  ;'*  and  concluding  as  follows : — '*  May 
it  therefore  please  youV  Honours  to  consider  this  petition— to 
take  the  oath  of  the  private  petitioner  to  the  foresaid  charge,  as 
required  by  law ;  grant  warrant  for  apprehending  and  convening 
the  nid  offenders  before  any  two  or  more  of  your  liumber,  to 
answer  to  said  chai^ge;  and,  on  the  facts  beforetset  forth  being 
admitted  or  proved,  grant  warrant,  deeern,  and  ordain  4lif  said 
offendera  to  be  imprisoned  f^  the'  Ml  period  prescribed  by*thir 
foresaid  Act,  or  for  such  length  of  time  as  to.  your  Honours  shall 
aeepn  just,  to  deter  others  from  committing  the  like  offences; 
and  do  otherwise  in  the  premises  as  to  your  Honours  shall  seem 
meet  and  agreeableno  the  provisions  of  the  foresaid  -Statute. — ' 
According  to  justice."  (Signed)  <*  Archo.  BtK:HANAN ; 
HajIilton  Ro8E,.D.RF."      •. 

This  petition  bore  no  ^ate;  and  Mr  Buchanan 
enii4ted  an  path  of  credulity,  which  KkewilBe  bore  no 
date.  A  warrant'  for  tlie  apprehension  of  the  accused 
parties  was  granted  bf  Claud  Alexander  df  Balloch- 
mjle,  J.  P.,  in  the  following  terms  : 

••  CATRtKZ^JHeeember  18, 1 834.^  The  Justice  of  Peace  having 
considered  the  foregoing  petition,  grants  warrant  for  apprehending 
and  convening  the  persons  accused  in  the  said  petition,  before 
two  of  his  Majesty's  Justicesof  the  Peace  for  Ayrshire,  lo  answer 
to  the  charges  against  them ;  and  in  the  meantime,  grants  warrant 
for  aummoning  witnesses  according  to  the  Ac(  before  qiioted. 
(Signed)  ««  Claud  Alexander,  J.  P." 

The  complainer  .appeared,  or  was  brought  before 
Mr  Alexander  and  Air  Montgonierie,  and  being  ju- 
dicially examined,  admitted  having  beei)  in  the  crowd, 
bat  denied  having  done  any  thing :  whereupon  a  proof 
was  led,  and  en«  witness  in  particular  deposed  to 
having  seen  the  complainer  actively  engaged  in  the 
crowd,  and  throwing  stones  at  the  workers.  The' fol- 
lowing sentence  and  warrant  was  thereupon  pro- 
nounced: 

**  Be  it  remembered,  that,  on  the  IBth  day  of  December  in  the 
year  ]88l>,  in  the 'fifth  year  of  his  Majesty *s  rergn,  James  Muir, 
William  M  Cartney,  Peter .  M%eod,  David  Watson,  and  John 
Stevenson,  are  all  and  each  convicted  before  us,  Claud  Alex- 
ander and  Alexander  Montgomerie,  two  of  his  Majesty's  Jus- 
tices of  the  Peace  for  the  county  of  Ayr,  of  having,  on  the  even- 
ing of  Wednesday  the  17th  day  of  December  current,  been 
guilty  of  ufing  violence  to  the' pel-son,  and  by  threats  and  intimi- 
dations, or,  at  least,  aiding,  abetting,  or  as^sting  for  the  purpose 
of  preventing  the  persons -employed  at.  tha.Catrine  Workii  con- 
tinuing in  their  employ,  contrarv  to  the  Act  made  in  the  6th  year 
of  tbe  reign  of  King  George  IV.,  entituled  <  An  Aet  to  re- 
peal the  laws  relating  to  the  combination  of  workmen,  and  to 
make  other  provisions  in  lieu  thereof;"  and  we  the  said  Justices' 
do  hereby  order  and  adjudge  .each  of  the  saids  James  Muir,  Wil- 
liam M*C}artney,  Peter  M'Leod,  David  .Watson,  and  John 
Stevenson,  for  their  said  offence,  to  be  committed  to,  and  con- 
fined in  the  common  jail  of  the  said  county,  the  said  William 
McCartney  and  John  Stevenson  for  the  space  of  two  calendar 
months ;  the  said  Peter  M*Leod  and  James  Muir  for  the  space 
of  six  weeks ;  and  the  said  David  Watson  for  the  space  of  one 
calendar  month  from  this  date.  Given  under  our  hands  the  day 
and  year  above  written.**  (Signed)  *'  Claud  Alxxandeb, 
J.  P.,  Al.SXANDSa  MoNTOOMxaix,  J.  P." 

The  following  letter  was  then  addressed  hy  the 
Jastioe  of  Peace  Clerk  to  the  Magistrates  and  jailor 
of  Ayr : 

"  Jusdce  of  Peace  Oerk*$  Office,  Ayr^  18</i  December  1834 

GsNTLEMEif,  The  following  judgment  or  conviction  has  been 
pronounced  by  Claud  Alexander  of  Ballochmyle,  and  Alexander 
Montgomerie  of  Giffen,  £squires,  two  of  his  Majesty's  Jus- 
tices of  the  Peace  for  the  county  of  Ayr:    In  the  petition  of 


Archibald  Buchanan,  Esq.,  one  of  the  partners  of  Messrs 
James  Finlay  and  Company,  and  manager  of  their  works  at 
*Catfine^  with  concourse  of  Hamilton  Ruse,  writer  in  Cumnock, 
Deputy  Procurator-fiscal  of  Court,  and  of  the-  said  Hamilton 
RoNCr-  for  the  public  interest,  aguinst  James  Muir,  William 
McCartney,  Peter  M*Leed,  David  Watson  artd  John  SteveA- 
son,  all  residing  at  Catrine,  and  uthers ;  be  it  remembered,  that  on 
the  18th  day  oT  December,*'  &c.  (  Here  followed  copy  of  the  con. 
viction  above  quoted), "  and  you  will  be  pleased  to  incarcerate  and 
detain  the^persons  of  tbe  said  Ju/nes  Muir,  William  M'Cartney, 
Peter  M^Leod*,  David  Watson  and  Jvhn  Stevenson  aocordingty, 
and  for  the  periods  above  set  forth.*  I  am,*'  ^c.  .(-Signed) 
••  Davio  Bhaw,  Justice  of  Peace  ('lerk,"  (addressed)  «•  To 
the  Magistrates  of  Ayr,  and  tbe  keepers  of  tbe  tolbootb.** 

The  complainer  was  thereupon  incarcerated,  and 
some  w^eks. thereafter  he  presented  the  present  bill 
of  suspension  and  liberatiun,  pleading — 1.  That  ..the 
original  warrant  of  appreliension  was  illegal,  because, 
by  the- 7th  section  of  the  Statute,  although  one  Justice 
might  issue  a  summons  convening  the  accused  before 
two  Justices  to  answer. for  any  alleged  offence  under 
the  Act,  yet 'two  Josttceswere  required  to  grant  war^. 
rant  for  instant  apprehension,  which  was  the  course 
adopted  in  the  present  instance. — II.  That  the  charges 
were  unfounded. — III.  That  the  complaint  was  inept, 
in  respect  (1.)  It  did  not  specify  the  sections  of  the 
Act  on  which  it  proceeded ;  (2.)  It  had  no  date,  a]« 
though  it  bore  that  the  offence  had  been  committed 
on  '*  the  17th  day  of  Deceihber  current,  or  on  some 
one  or  other  of  the  days  of  the  said  month,  prior  to 
the  date  hereof,"  whi.oh  might  mean  DecerobHr  1832 
or  1 833 ;  and  although  the^'  Act  required  all  complaints 
to*  be  presented  within  six  months  of  the  offence, 
which  rendered'  the  date  still  fnore  essential ;  (3.)  It 
was  too  vague,  the  names  of  none  of  the  individuals 
injured  being  specified,  so  that  the  accused  could  not 
he-prepared  to  rebut  the.  charges. — IV.  That  the  coro« 
plainer  was'  not  detained  Under  any  legal  warrant, 
inasmuch  as  the  principal  warrant,  or,  at  the  very 
least,  a  regular  extract  thereof,  ought  to  have  been  in 
the  hands  of  the  jailor,  when,  as  here,  there  was  no- 
thing in  his  hands  but  a  letter  from  the  Justice  of 
Peace  Clerk, -em bodying  an  alleged  copy  of  the  war- 
rant, which  was  no  authority  at  all. 

The  respondent^'aiY^^e// — I.  Tlie  fair  construction 
of  the  Act  is,'thatt)ne  Justice  may  issue  warranjt  for 
instaut  apprehension  as  well  as  for  summoning  the 
party.  The  common  law  rule  is,  that  although  two 
Justices  roust  concur. to  act  judicially,  yet  one  Jastioe 
may  give-|i  warrant  for  citation  or  apprehension,  and 
there  is  nothing  in  the  Statute  to  prevent  euch  a  course 
here;  on  the  contrary,  the  power  to  apprehend  ia 
vested  in  the  same  way  with  the  power  to  summon, 
if  the  circumstances  of  the  case  require  despatch. — IL 
The  charge  was  clearly  (»tablished.*»IIL  The  com- 
plaint was  quite  regular — (1.)  It  specially  libelled 
upon  the  Statute,  and  the  enactment  contained  in  it, 
which  is  quoted  at  length  ;  and  there  was  no  necessity 
for  specifying  the  arithmetical  number  of  the  sections; 
(2.)  Tbe  date  of  the  petition  is  the  date  of  its  pre- 
sentment, which  is  fixed  by  the  marking  of  the  clerk, 
or  the  date  of  the  first  interlocutor  pronounced  on  it, 
which  in  this  case  was  18th  December  1834,  and  in 
practice  no  other  date  is  affixed  to  summary  petitions ; 
(3.)  The  crime  charged  was  not  the  assault  of  any  in- 
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dividual  or  indiridoals,  bat  the  general  statotory  crime 
of  molestation  or  obstruction  to  the  whole  body  of 
workers. — IV.  The  original  conviction  is  required  to 
be  transmitted  to  the  Quarter-Sessions*  and  laid  up 
amongst  the  records;  by  the  following  section  of  the 
Statute;  '' That  the  Justices  before  whom  any  such 
conviction  shall  be  had^  Ahall  cause  the  same,  drawn 
up  in  the  form,  or  to  the  effect  herein  before  directed, 
to  be  partly  written  on  parchment,  and  transmitted  to 
the  next  general  Sessions,  or  general  Quarter- Ses« 
tions  of  the  Peace,  to  be  holden  for  the  county,  riding, 
See.  wherever  such  conviction  was  had,  to  be  filed 
amongst  the  records  of  the  said  general  Sessions,  or 
general  Quarter-Sessions."  This  was  accordingly 
done  with  the  original  conviction  in  question,  and 
there  remained  nothing  to  be  transmitted  to  the  jailor 
but  a  certified  copy,  the  Justice  of  Peace  Court  not 
beinff  a  court  of  record  from  which  a  regular  extract 
could  be  issued. 

The  case,  after  being  advised  br  the  Court,  was 
delayed  till  to-day,  when  it  was  agam  advised* 

Ztord  GUliet  said,  This  is  a  case  of  very  considerable  importance, 
bttt  upon  which  I  was  all  along  of  opinion  there  was  an  irre- 
gularity. Nutwttbatanding  of  what  passed  yesterday,  I,  upon 
farther  consideration,  feel  compelled  to  return  to  the  point  then 
understood  to  be  settled ;  and  the  more  I  think  of  it,  I  am  the 
more  confirmed  iu  my  first  impression — I  mean  the  irregularity  of 
the  want  of  a  date  to  the  petition,  and  to  the  oath.  The  oath 
bears  no  date, — the  petition  no  date  or  marking.  I  doubt  very 
much  if  such  an  oath  could  be  considered  a  ground  for  convict- 
ing a  man  of  perjury.  The  date  of  a  written  document  cannot 
be  proved  by  parole,  and  you  cannot  prove  perjury  where  there 
IS  DO  date.  You  cannot  prove  the  negative  of  a  thing  which 
happened  at  no  time  specified.  The  date  cannot  be  supplied  by 
the  subsequent  deliverance  of  the  Judge.'  Not  to  dwell  on  this 
point,  we  come  to  the  question,  whether  one  Justice  is  entitled 
to  grant  the  warrant  ?  1  am  clearly  of  opinion  one  Justice  can- 
not. I  have  carefully  read  over  the  aixth  and  seventh  sections, 
and  it  is  remarkable  how  carefully  the  distinction  is  drawn  be- 
tween the  proceedings  of  one  and  two  Justices.  On  complaint, 
yott  must  summon  the  party  to  appear  before  two  "  such'*  Jus- 
tices ;  then,  if  he  does  not  appear,  these  Justices  may,  in  conse- 
quence of  non-appearance,  grant  warrant ;  plainly  implying  two 
Jnstiees.  A  greater  power  is  given  to  these  Justices  than  was  for- 
merly vested  even  in  two, — a  power  de  piano  of  apprehending  a 
party  who  is  not  previously  summoned.  The  lesser  power  of 
summoning  is  limited  to  two ;  and  we  are  now  required  to  bold 
that  a  greater  power  is  given  to  one,  while  the  Act  speaks  in  the 
plural  number.  Reference  is  made  to  the  8th  section.  I  really 
think  it  operates  against  rather  than  for  the  argument  I'bere 
it  is  made  lawful  for  Justices  to  issue  his  or  their  summons. 
The  word  Justice  is  used  in  the  generic  sense,  and  the  meaning 
is  pUinly  marked,  denoted,  and  pointed  out  by  the  subsequent 
clause.  Now,  look  at  the  7th  section.  On  the  same  principle 
the  words  his  or  their  would  be  used.  I  cannot  hold  that  a 
greater  power  is  given  to  one,  where  the  jurisdiction  was  pre- 
viously limited  to  two.  Then  wa  come  to  the  warrant.  I  have 
great  difficulty  in  saying  whether,  under  the  Act,  an  extract  would 
have  been  sufficient.  I  doubt  it  very  much.  In  the  schedule 
there  is  a  form  of  conviction  and  commitment,  plainly  implying 
that  the  warrant  of  commitment  was  to  be  the  principal  convi&> 
tion.  But  leaving  that,  this  letter  is  not  equal  to  an  extract  or 
certified  copy.  In  fact,  it  is  equal  to  nothing  at  all.  I  am  sony 
to  give  this  opinion,  because  I  believe  the  Justices  acted  in  bona 
JUr*  ^  They  have  one  most  important  excuse  in  the  terms  of  the 
Act  introducing  English  forms  and  practice,  which  it  is  difficult 
to  follow  out  in  Scotland. 

Lord  Maekensic'-^Except  on  one  point,  as  to  which  I  am 
doubtful,  I  concur.  It  is  needless  to  go  over  the  preliminary 
points,  because  I  think  I  could  get  over  the  whole  of  these.  I 
concur  with  Lord  Gillies  in  having  very  great  doubts  about  the 


date.     Supposing  a  trial  for  peijury,  would  it  have  been  compe- 
tent to  convict  upon  it  as  a  legal  oath  bearing  no  date,  not  ap- 
pearing by  refereilee  to  apply  to  the  petition ;  and  if  it  did,  toe 
petition  haa  no  date.     I  have  great  doubts  on  tbia  point.     I 
concur  also  as  to  the,  want  ofa  warrant  of -commitnsant*     Itliink 
the  Statute  in  this  particular  quite  unambiguous.     I  have  not  the 
least  doubt  the  Statute  contemplated  nothing  but  tkia,  tbat  the 
form  in  the  achedule  should  be  a  commitment,  and  that  it  ahoold 
be  given  out  as  a  warrant,  and  the  party  committed  carried  away 
with  it  to  prison.     At  .the  end  of  it  you  have  the  words,  **  given 
under  our  hands,**  &c.     It  is  not  a  mere  decree.     It  ia  called  a 
commitment,  and  not  only  so,  but  it  is  evidently  a  thing  to  be 
given  out,  and,  as  in  England,  ia  the  writ  to  be  taken  by  the 
officers  of  Court  as  their  warrant.     Notwithstanding  tliat,  there 
is  certainly  room  for  doubt,  whether  the  universal  rule  of  Scotch 
law,  by  which  a  regular  extract  of  any  sentence  of  a   Scotch 
Court  is  probative  and  equal  to  the  aentence,  might  not  apply 
here,  not  being  excluded  by  the  Statnte.     If  it  be  true  that  thia 
practice  has  prevailed  in  nootland  all  along,  down  to  the  period 
of  introducing  this  English  drawn  Statute :  If  that  can  be  made 
out,  I  cannot  say  but  that  it  may  be  so  strong  as  to  saoction  the 
application  of  the  rule  of  Scotch  law.     But  even  if  we  were  to 
go  on  that,  it  must  be  in  good  form, — it  must  be  a  regular  authendc 
extract     I  can  give  S  very  abort  test  of  this.     Supposing  your 
Lordships*  derk  were  to  sit  down  now  and  write  a  letter  to  a 
writer  to  the  Signet,  telling  him  that  your  Lordships  had  passed 
juilgmeut,  and  that  be  might  forthwith  go  on  with  homing  and 
poinding,  and  the  other  executorial  of  the  law,  would  any  body 
say  tbat  such  a  letter  was  equivalent  to  an  extract  ?    Thia  relates 
only  to  the  validity  of  the  warranty  not  to  the  sentence .-  and  J 
presume  if  the  warrant  only  were  invalid,  it  would  leave  the 
party  subject  to  be  imprisoned  again.     As  to  the  poiut  re- 
Itttive  to  issuing  the  warrant  of  apprehension,  it  goes  to  the 
merits  of  the  sentence, — (Here  his  Lordship  quoted  the  7tb 
section,  and  particularly  iJluded  to  that  part  entitled   *'  pn>« 
ceedings**).     The  Justices  are  required  to  make  inquiry,  tbat 
is,  after  there  has  been  a  regular  warrant  fur  summoning,  but 
not  otherwise.'    If  the  original  proceedings  are  invalid,  then 
of  course  the  whole  must  fall, — it  becomes  material  to  ascertain 
whether  the  warrant  can  be  said  to  be  void,  because  it  is  only 
signed  by  one  J  ustice.     Here  I  confess  I  am  rather  of  an  opposite 
opinion  from  that  which  has  been  given.    I  shall  state  my  grounds 
shortly.     In  the  first  place^  it  is  a  general  principle  of  practice 
applicable  to  Justices  as  well  as  Judges,  that  there  must  be  a 
quorum  for  trying  a  case,  but  not  for  giving  a  warrant  of  appre- 
hension.    I  know  of  no  instance  where  a  quorum  for  appreken* 
sion  is  required  in  the  whole  compass  of  the  law.     It  is  not  so 
in  this  Court,  and  I  believe  it  is  the  same  in  the  Court  of  Ses- 
sion.    I  suspect   that  this   rule  of  law   was  evidently  con- 
templated in  the  Statnte.      It  begins  by  providing  that  one 
or  more  Justice  or  Justices  are  to  summon  for  appearing  be- 
fore two.     Here  it  is  plain  tbat  if  one  only  could  he  hai^  one 
is  enough.     It  next  provides,  that  if  the  party  do  not  appear, 
that  is  to  say  before  the  two,  then  that  quorum  for  trial  may 
grant  warrant  for  apprehending  the  person  or  persons  eo  sum- 
moned.   It  is  said  that  this  draws  hicV.  to  the  original  warrant  of 
apprehension,  on  the  assumption  that  two  are  to  be  there  to  try, 
and  if  the  party  fails  to  appear,  the  same  two  are  to  grant  warrant 
for  apprehension ;  but  it  is  of  importance  to  notice,  that  this  ap- 
prehension is  granted  by  two,  not  because  they  are  necessary,  hot 
because  they  are  there  present  at  the  trial.     Then  the  Act  goes 
on  to  proride,  that  instead  of  issuing  the  same,  tbat  is  the  origi- 
nal warrant  upon  such  complaint  and  information,  aa  aforesaid, 
they  are  to  make  and  issue  their  warrant  or  warranta  for  appre- 
hending, &C. ;  on  this  point  I  have  no  doubt  that  the  Statute  re- 
verts back  to  the  original  Justice  or  Justices  receiving  the  infor- 
mation, and  departs  from  the  quorum  for  trial, — though  it  does 
not  vary  the  expression,  it  varies  the  sense.     The  Justices  are 
not  Justices  for  trial,  but  the  sante  Justice  or  Justices  who  re- 
ceive the  application.     The  words  *'  instead  of**  plainly  make  the 
Statute  here  to  be  speaking  of  the  origtnul  Justice  or  Justices ; 
and  it  just  comes  to  this,  whether  it  may  not  designate  tbem  who 
originally  issued  the  warrant    It  does  appear  to  do  so,  bccsnse 
the  one  alternative  of  the  Act  comes  in  place  of  the  other.  They 
arc  put  exactly  in  pari  casu*   But  then  it  is  said  the  word  ■'  Jus- 
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trees**  cinnot  apply ;  but  it  does  appear  to  me  to  apply ;  for  what 
does  it  provide,  in  the  8tb  section  ?— that  it  shall  be  lawful  for  the 
Justices  of  the  Peace,  &c.  to  is»ue  his  or  their  summons.  And 
what  is  the  inference  from  this  ?  That  this  section,  which  is 
plainly  speaking  of  the  same  Justices,  by  denoting  them  as  act- 
ing both  individually  and  collectively,  makes  it  reasonable  and 
probaUe  that  the  Statute  is  just  following  out  one  general  pur- 
pose, and  that  in  the  one  case,  in  speaking  of  the  Justice  or 
Justices,  and  in  the  other  in  using  the  words  his  or  their,  it  just 
adverts  to  the  same  persons  throughout.  This  is  more  agree- 
able to  the  expreaston,  which  points  out  the  warrant  of  appre- 
hension as  coming  in  place  of  the  original  warrant  of  commit- 
ment. In  short,  it  just  comes  to  this,  that  if  a  contrary  construc- 
tion is  to  be  put,  one  Justice  must  be  obliged  to  refuse  any  war- 
rant aC  all,  and  that  the  party  complaining  must  seek  out  two 
Justicea,  when  a  man  is  on  the  point  of  making  his  escape.  Such 
are  the  reasons  which  induce  me  rather  to  differ  on  this  point, 
Chough  certainly  not  without  great  doubt. 

Lord  Mtmertiff — As  my  opinion  coincides  with  that  of  Lord 
Gilliea,  I  shall  endeavour  to  express  qoyself  very  shortly.  After 
Tve  adjourned  yesterday,  I  went  over  the  Act  very  carefully.  I 
bare  formed  a  decided  opinion  as  to  the  question  of  the  warrant 
of  apprehension,  which  I  think  should  be  granted  by  two  Jus- 
tices ;  and  on  the  question  as  to  the  form  of  the  warrant,  on  the 
point  of  debate,  I  am  inclined  to  agree  with  what  has  been  stated. 
Without  doubt,  it  is  a  serious  objection.  We  must  all  agree 
there  was  an  irregularity,  and  on  this  it  is  not  necessary  to 
say  more.  With  regard  to  the  question,  whether  there  should 
be  two  Justices  ?  I  may  observe,  that  the  power  given  by  the 
Act  was  an  important  step,  rendered  necessary  by  the  repeal  of 
the  combination  laws ;  and,  on  account  of  the  violent  proceed- 
ings which  have  taken  place,  it  is  of  consequence  that  there 
should  be  no  misunderstanding  as  to  the  import  of  the  Statute. 
The  provisions  of  this  Statute  are  highly  penal,  but  most  penal 
•SI  that  part  which  empowers  the  Justices  iU  piamt,  and  the  mo- 
ment the  party  is  brought  before  them,  to  proceed  forthwith  to 
take  evidence  and  to  convict.  When  a  Statute  is  so  highly 
penaU  we  must  undoubtedly  construe  it  strictly,  and  more  espe- 
cially see  that  it  is  carefully  observed  in  point  of  substance.  I 
cannot  but  observe,  that  it  is  unfortunate  that  an  Act  of  this 
kind  should  have  been  so  loosely  drawn,  and  that  in  regard  to 
Scotland,  it  should  have  been  left  to  stand  aa  it  now  does.  By 
the  II  th  section,  it  is  made  to  appear  that  all  prosecutions  under 
the  Act  may  be  insisted  on  at  the  instance  of  the  public  prose- 
cutor, either  before  the  Justices  or  the  Sheriff;  yet  it  is  not 
easy  to  see  bow  the  phraseology  of  the  7th  section  could  be  ap- 
plied, if  the  proceedings  were  to  take  place  before  the  Sheriff  in 
the  first  instance ;  for  the  7th  section  gives  no  power  to  the 
Justices  to  summon  the  party  to  appear  before  the  Sheriff,  so 
that  we  are  left  to  judge  of  the  procedure  before  the  Sheriff  in 
some  sense  by  analogy.  This,  however,  is  foreign  to  the  question. 
L«et  us  come  to  the  provision  immediately  under  consideration. 
When  a  complaint  is  made  before  any  one  or  more  of  them,  such 
Justice  or  Justices  are  authorised  to  issue  a  summons  to  appear 
before  two  Justices,  and  if  he  does  not  appear,  then  such  Jus- 
tices shall,  after  an  oath  is  taken,  issue  their  warrant  to  appre- 
hend and  bring  him  or  them  before  such  Justices.  We  are  all 
agreed  this  is  bringing  them  before  twa  Then  the  Statute 
goes  on  to  say :  **  It  shall  be  lawful  for  such  Justices,**  &c.,  not 
one  or  more ;  for  these  words  are  the  same  which  we  are  all- 
agreed  apply  to  two  Justices.  How,  then,  can  it  be  said  that 
this  gives  power  to  one  ?  The  words  are  in  the  plural  number  ;— 
how  can  it  be  said  *'  that  such  Justices,'*  in  the  first  clause,  means 
not  the  same  thing  as  the  same  words  immediately  following  ? 
I  could  not  construe  the  Statute  in  that  way,  even  if  there  were 
not  in  theory  very  good  ground  for  supposing  it  to  be  other* 
wise.  The  thing  which  fixed  my  opinion  is,  that  I  cannot  con- 
ceive that,  when  the  Legialatnre  expressly  limited  the  power  of 
apprehending  a  part^,  after  be  bad  been  summoned  and  failed  to 
appear*  to  two  Justices,  it  should  give  the  powet  to  one  Justice 
of  apprehending  a  party  before  be  was  summoned  at  all.  The 
principle  of  the  Statute  seems  to  be,  to  make  a  marked  distinc- 
tion between  warrants  of  citation  and  apprehension.  If  any 
illustration  were  Accessary,  it  is  to  be  found  in  the  Sth  section. 
I  adroit  there  is  a  looseness  of  expressioHi  but  that  is  explained 
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by  the  words  which  follow.     It  might  be  supposed  to  maan  one 
throughout ;  but  then  you  observe  in  the  first  clause  there  are 
the  words,  **  his  or  their;" and  then  what  follows?  They  are  to 
issue  a  summons  to  appear  and  give  evidence  as  a  witness  be- . 
fore  such  Justices,  and  if  they  do  not  appear,  ikey  are  autho- 
rised, &c.,  not  he  or  they,  which  plainly  shows  that  the  warrant 
must  be  granted  by  two.     Upon  these  grounds,  I  think  it  im- 
possible to  come  to  the  conclusion,  that  one '  Justice  has  the 
power  of  apprehension.     Lord  Mackenzie  has  observed,  that 
there  is  a  reverring  to  the  persons  before  whom  the  original 
complaint  is  to  be  made ;  but  these  persons  are  the  Justices  of 
Peace, — it  may  be  one,  it  may  be  two.     These  two  alternativea 
are  in  the  original  provision  which  is  merely  for  summoning. 
Then  though  yon  do  revert,  you  must  still  take  tbe  clause  in 
that  alternative  which  gives  warrant  to  two.     That  is  tbe  way 
in  which  I  think  it  can  alone  be  explained.     If  there  is  any 
doubt  as  to  the  import  of  tbe  words,  it  is  clear  it  lies  on  any 
one  to  prove  his  position  who  says  that  he  can  give  a  construc- 
tion out  of  this  Statute  which  I  do  not  find  in  the  words  of  it. 
In  construing  a  penal  Statute,  you  must  take  that  view  of  it 
which,  it  is  manifest,  is  intended  for  a  greater  safeguard  to  the 
liberty  of  the  subject.     I  can*t  say  it  has  been  carefully  con- 
structed.   I  must  say  it  was  most  unfortunate,  when  they  had  the 
phraseology,  that  it  was  not  used  more  explicitly ;  but  I  must  con- 
strue it  on  the  supposition  that  they  would  have  so  expressed  it. 
if  they  had  intended  that  it  should  be  acted  upon  otherwise  than 
the  words  denote  :  So  much  on  this  point.     As  to  tbe  warrant, 
I  am  decidedly  of  opinion  it  is  not  good.     It  does  not  depend 
on  the  schedule  merely,  but  on  the  substantive  provision  in  tbe 
Act     How  to  get  out  of  that,  I  eau*t  conceive.     Look  at  tbe 
9th  section,  it  is  not  the  convictions  merely,  hut  the  warrants 
or  orders  for  commitments  that  are  to  be  drawn  up  in  a  particu- 
lar form.     Does  not  this  show  that  they  must  have  a  signature  ? 
There  is  no  other  warrant  within  this  Act.     The  Legislature 
knew  they  were  dealing  with  a  thing  not  to  come  before  a 
court  of  record,  but  before  a  court  from  which  there  can  be  no  ex- 
tracts.    When  dealing  with  an  Act  of  this  kind,'we  must  con- 
sider it  the  same  way  as  in  England.     I  must  say  I  cannot  see 
how  they  are  to  grant  warrant  in  any  other  way  than  is  pointed 
out  by  the  Act.     It  is  said  there  was  a  certified  copy.     I  don't 
know  any  Act  which  says  that  a  common  letter  is  to  be  held  as 
such.     The  person  who  wrote  it  must  have  been  aware  that  it 
was  nothing  of  itself;  for  he  adds,  **  You  will  be  pleased  to  de- 
tain and  incarcerate,"  &c     I'hia  clerk  had  no  authority  to  give 
an  extract  out  of  a  court  not  of  record  ;  still  less  had  he  autho- 
rity to  carry  into  effect  the  sentence  of  the  Justices,  by  merely 
writing  a  letter.     I  sball  be  sorry  if  there  has  been  a  practice  in. 
this  country  of  proceeding  in  this  form ;  but  where  I  am  called 
on  here  as  a  Judge,  I  can*t  be  ruled  by  any  state  of  practice 
which  I  must  hold  to  be  erroneous.     Nothing  is  easier  than  to 
follow  out  the  terms  of  the  Act.     The  Act  has  specially  pro- 
vided for  the  preservation  of  a  copy  of  the  warrant,  independent 
of  that  which  is  given  to  the  jailor.     There  is  no  occasion  for 
the  clerk  copying  it.     Although  I  am  under  the  necessity  of 
giving  this  opinion,  I  am  sorry  for  it,  as  I  have  no  doubt  of  the 
bonajides  of  the  Justices — no  doubt  whatever.     Nay  more,  I 
don*t  wonder  that  they  were  misled.     I  believe  they  intended 
to  act  correctly  and  according  to  tbe  substance  of  the  Act,  but. 
r  must  take  care  that  this  Statute  is  strictly,  and  in  every  par- 
ticular complied  with. 

Lord  Medipyn, — I  agree  that  in  every  Statute  of  this  kind, 
penal  or  not  pensl,  we  sre  not  to  go  beyond  the  terms  of  it.  I 
am  quite  awsre  that  it  is  penal ;  but  I  do  not  know  that  it  pre- 
scribes to  us  any  rule  by  which  the  intention  as  to  form  is  to  be 
interpreted  so  very  strictly,— any  thing  which,  to  this  extent  at 
least,  I  would  properly  reckon  penal.  With  regard  to  the  ques- 
tion of  tbe  necessity  of  a  date  to  the  oath  and  petition,  I  thought 
that  had  been  disposed  of.  I  still  maintain  the  opinion  I  ex- 
pressed yesterday.  I  must  say  I  know  of  no  authority  by  which 
these  summary  petitions  are  required  to  be  dated.  With  regard 
to  the  oath  not  tieing  dated,  and  the  opinion  that  it  would  not  be 
a  ground  of  conviction  for  perjury,  all  I  can  say  is,  that  when  a 
petition  of  this  kind  is  presented  to  a  Justice,  all  he  has  to  do  is 
to  receive  the  oath,  and  instantly  to  issue  bis  warrant.  It  would 
be  a  dereliction  of  duty  in  a  country  Justice  or  Sheriff,  if  he  were 
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to  refuw  to  give  that  warrant  because  the  petition  was  not  dated. 
I  know  •  good  deal  of  the  practice.  I  know  that  they  are  never 
dated,  except  in  the  case  of  petitions  nnder  the  Act  170 1.  They 
are  marked  by  the  clerk  as  productions,  but  there  is  no  date.  So 
much  for  the  date  as  regards  the  practice ;  and  I  must  take  the 
liberty  to  observe,  that  it  is  laid  down  in  our  books,  that  it  is 
not  nec^ssarv  thst  warrant  of  citation  should  have  a  date.  I 
refer  particuisrly  to  the  second  volume  of  Home,  and  likewise 
to  Tait.  The  forms  in  Mr  Tait's  book  have  no  date.  I  think  it 
quite  sufficient  that,  when  a  petition  of  this  kind  is  presented,  it 
should  be  taken  down  as  a  judicial  act,  and  that  the  Justice  should 
then  be  authorised  to  issue  his  warrant.  The  question  is  raised 
as  to  whether  this  was  a  competent  warrant  of  apprehension. 
I  will  candidly  own  that  when  I  first  read  over  the  Statute,  I 
entertained  a  different  opinion,  and  it  is  only  on  careful  exami* 
nation  that  I  have  come  to  think  that  the  interpretation  put  upon 
that  part  of  the  Statute  by  Lord  Mackenzie  is  correct.  J  do 
not  see  any  reason  why  a  single  Justice  should  not  issue  his 
warrant,  even  in  the  case  of  a  capital  crime.  When  the  party 
has  been  summoned,  the  Act  supposes  two  Justices  assembled. 
It  contemplates  the  party  found  while  they  are  there  in  Court; — 
it  then  goes  on  with  an  alternative,  but  it  is  not  an  alternative  to 
the  second,  but  to  the  first  branch  of  the  Act.  I  do  not  say  it  is 
impossible  to  construe  it  otherwise,  because  some  of  your  Lord- 
ships differ  with  me.  It  says,  the  Justices  who  are  assembled 
to  trv  may  issue  their  warrant  to  apprehend,  but  this  does  not 
preclude  the  construction,  that  the  first  time  the  Justice  is  to  act, 
he  may  either  summon  the  party  to  appear,  or  issue  his  warrant 
to  apprehend  him.  I  do  not  say  the  Statute  might  not  have 
been  more  precise,  but  I  certainly  conceive  that  the  alternalive 
appltes^  to  the  original  and  anterior  part  of  the  section.  If  the 
piirty  is  a  peaceable  man,  and  not  likely  to  run  away,  he  may 
simply  he  summoned  to  appear.  Uut  I  cannot  see  why  it  should 
be  required  that  they  should  run  round  the  country  to  get  two 
.Tuwtifvs  to  grant  a  warrant  to  apprehend,  when  he  is  just  going 
to  fly  the  country.  I  may  be  wrong  in  my  interpretation,  but  if 
so,  it  is  at  least  an  honest  one,  and  I  think  it  is  justified  by  the 
manner  in  which  the  alternative  is  put  in  the  7th  section.  The 
only  other  point  regards  the  way  in  which  the  warrant  should  be 
written  out.  Most  certainly  that  is  the  most  difficult  point.  It 
is  an  English  Statute,  and  I  presume  it  was  intended  that  the 
form  in  England  should  be  adopted.  What  that  may  be  I  do 
not  pretend  Co  know.  Considering,  however,  that  inveterate 
usage  should  have  some  weight,  I  have  made  it  my  endeavour  to 
make  inquiry.  I  do  not  think  there  is  any  thing  incompetent 
in  acting  upon  an  extract.  I  am  satisfied  a  copv  signed  by  the 
Justices  would  be  sufficient,  or  an  extract  by  the  clerk.  I  do 
not  think  the  0th  section  imports  the  contrary.  I  do  not  say 
but  what  it  is  the  most  regular  form  to  send  the  warrant  by  the 
officer.  The  reason  why  the  officer  does  not  get  it  seems  to  be, 
that  he  must  lodge  it  in  jail ;  and  after  he  has  lodged  it  with  the 
jailor,  it  cannot  be  got  up— you  cannot  withdraw  the  warrant. 
The  only  question  which  remains  is,  whether  this  letter  is  a  pro- 
per extract  If  the  words  **  Gentlemen,**  and  the  words  at  the 
end  bad  been  left  out,  it  would  have  been  a  proper  copy ;  and  I 
cannot  help  thinking  it  was  a  fair  caution  on  the  part  of  the  clerk. 
On  this,  and  the  previous  point,  I  have  formed  my  opinion  prin- 
cipally on  the  practice. 

itortf,  Ju*iice'Cieik,-^lt  is  of  importance,  both  to  the  law  and 
to  these  parties, — nay,  it  is  our  bounden  duty,  after  having  given 
our  attention  to  the  argument,  to  give  them  the  full  benefit  of 
hearing  the  grounds  upon  which  we  found  our  opinions.  As  to 
some  of  the  points  under  consideration,  I  at  firet  took  a  different 
view  from  that  which,  after  very  mature  deliberation, -1  now 
entertain.  As  to  the  datea*  I  have  not  much  more  to  say  than 
before.  I  think  that  there  are  materials  for  finding  that,  under 
the  circumstances,  there  cannot  be  any  legal  objection  to  the  want 
of  a  date  either  to  the  petition  or  oath.  The  other  two  points 
are  of  a  very  different  nature;  and  knowing  that  there  was  a  dif- 
ference of  opinion,  I  made  it  my  endeavour  to  give  them  my  ut- 
most attention.  In  the  JirMt  place,  it  is  an  undoubted  rule  that 
wo  are  to  apply  a  strict  interpretation  to  an  Act  such  as  this,  and 
1  caimot  .«ee  any  principle  in  law  for  applying  it  to  one  part  more 
limn  another.  I  must  keep  in  view  tbitt  the  Statntt*  is  penal, 
and  that  the  rules  of  strict  interpretutiuu  arc  a|>i)lieHbJc  to  it.    If 


there  is  any  room  for  ambiguity,  and  this  is  shown  by  the  dif- 
ference of  opinion  among  your  Lordships,  we  must  cast  the  ba- 
lance in  favour  of  the  party  pleading  the  benefit  of  the  common 
principles  which  apply  to  the  liberty  of  the  subject.  Admitting, 
then,  that  there  are  doubts,  the  firat  question  is,  whether  it  is 
competent  for  a  single  Justice  to  grant  a  warrant  for  apprehen- 
sion, not  for  examination, — not  as  a  preliminary  step ;  but  to 
grant  a  warrant  which,  when  acted  upon,  shall  bring  the  party  be- 
fore two  Justices, «  ho  are  to  proceed  to  conviction.  I  am  much 
afraid  that  the  rule  applicable  to  commitment  in  the  case  of  felony 
does  not  apply, — that  commitment  is  only  for  examination,  not 
for  immediate  trial.  This  is  a  Statute  which  confera  powen  on 
two  Justices  to  proceed  forthwith  to  take  cognisance  of,  to  in- 
quire into,  and  proceed  to  give  judgment  at  one  sederunt.  I  ap- 
prehend we  must  look  strictly  ac  the  words  of  this  section.  It 
appears  to  me  that  the  Legislature  has  made  a  marked  distinction 
between  the  summoning  and  apprehending  of  parties.  If  only  one 
Justice  is  at  hand,  the  Actempowera  him  to  summon  the  party  to 
appear,  if  an  oath  is  made,  before  two  Justices ;  but  then  the  Sta- 
tute goes  on  to  provide,  in  case  of  bis  failing  to  appear  before  two 
Justices  empowered  to  try  and  decide,  that  these  Justices  are  to 
issue  their  warrant  for  apprehending  him  and  bringing  him  be- 
fore them.  If  the  ordinary  rule  of  apprehension  for  examina- 
tion is  to  be  held  as  in  view,  would  it  not  have  expressly  pro- 
vided, if  so  intended,  that  this  might  be  done  by  one?  Accord, 
ingly  we  are  all  agreed  that  two  Justices  alone  can  grant  that 
warrant  If  one  were  to  grant  it,  on  failure  to  appear,  it 
would  be  quite  nugatory.  I  am  aware  there  is  another  provi- 
sion, and  a  very  necessary  one.  Cases  might  occur  where  there 
was  a  necessity  for  the  immediate  application  of  the  power  of 
apprehension, — as  for  instance,  where  there  are  riota.  The  ob- 
ject  here  is  to  endeavour  to  check  this,  by  giving  a  power  of 
apprehending  and  bringing  the  offendere  immediately  to  justice. 
Ill  looking  at  the  phraseology  here :  **  or  it  shall  be  lawful  for 
such  Justices,**  &c.  (section  7,)  you  are  no  doubt  to  refer  to 
the  provision  in  the  other  case,  so  far  as  there  must  be  an  appli. 
cation  on  oath ;  but  then  the  words  are  in  the  plural  nomber, 
and  you  are  therefore  driven  back  to  consider,  that  although 
there  is  a  manifest  declaration  of  a  power  of  summoning  by  one 
Judge  in  ordinary  cases,  when  a  different  courae  is  to  be  fol- 
lowed, and  the  urgency  of  the  case  makes  it  necessary  not  to 
give  fair  warning— to  apprehend  and  to  convict  de  piamo^  it  dors 
appear  to  me,'that  to  give  fair  play  to  the  Act,  you  cannot  hold 
that  this  power  is  given  to  one  Justice.  Is  there  any  word  that 
can  be  held  to  give  a  direct  power  to  one  Justice  to  grant  such 
a  warrant?  I  was  at  firat  of  opinion,  that  the  terma  of  the  8th 
section  might  have  admitted  of  application  to  this  part,  as  an 
explanation  of  the  manner  in  which  the  general  term  is  used, 
but  on  consideration,  I  have  come  to  be  of  the  opinion  which  I 
have  now  formed,  and  I  think  that  tbe  provisions  are  quite  dis- 
tinct. This  matter  of  summoning  witnesses  it  waa  not  so  ne^ 
cessary  to  deal  with  tenderly  as  with  the  .case  of  an  apprehen- 
sion ;  and  upon  tbe  whole,  m^  opinion  just  comes  to  this,  that 
in  tbe  provision  for  dealing  with  tbe  principal  party,  if  such  a 
power  had  been  intended  to  be  conferred  on  one  Justice,  it  would 
certainly  have  been  given  in  explicit  terms.  It  is  my  duty  to 
say,  that  when  I  find  that  individual  Judges  differ  aa  to  the  iuter- 
pretatiofi  of  this  Statute,  there  is  great  excuse  for  any  error  which 
may  have  been  committed  by  the  Justices.  It  is  clear  that  tbe 
Justices  of  the  Peace  are  as  much  entitled  to  j  udge  of  this  matter  as 
your  Lordships ;  and  it  certainly  is  not  surprising  that  they  should 
have  fallen  into  a  mistake  in  not  following  out  to  tbe  letter,  what 
may  be  truly  called  an  English  Statute.  I  wish  it  to  be  ex- 
pressly undentood,  that  it  is  my  own  opinion,  and  indeed  that  of 
all  of  us,  that  these  Justices  acted  with  perfect  bnnajulet,  Aa 
to  the  other  matter  I  have  no  difficulty ;  because  when  I  consider 
the  terms  of  this  letter,  the  only  document  for  incarceration— 
that  this  letter  is  written  by  a  cleric  (who  possibly  was  not  pre- 
sent at  tbe  meeting)  in  his  chamben  at  Ayr,  I  am  cleariy  of 
opinion  that  there  was  no  legal  ground  for  detaining  those  per- 
Sfms  as  prisonera.  If  there  had  been  a  regular  exemplification 
of  the  judgment,  though  authenticated  by  the  Justices,  I  ques- 
tion if  it  would  have  been  precisely  in  accordance  with  the  terms 
of  the  Act.  This  letter  however  cannot,  by  any  construrtimi 
uf  li^Wi  be  held  to  be  even  an  extiact  of  the  judgment.     It  dots 
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not  bmr  any  of  the  aatbentic  marks  of  an  extract,— -it  does  not 
eren  say  that  it  is  wrilten  at  the  request  of  the  Justices.  How 
does  it  appear  that  the  Justices  may  not  have  recalled  their  ovrn 
sentence?  Something  might  have  been  done  to  make  them 
rancel  the  judgment.  Prisoners  cannot  be  received  upon  the 
fidelity  of  any  man  whatever.  It  is  plain  it  is  not  a  legal  ex- 
tract, and  the  only  question  is,  if  it  be  m  warrant  at  all  ?  There 
we  must  go  bark  to  the  Act, — we  are  not  entitled  to  go  one  iota 
beyond  the  terms  of  the  Act.  It  declares  that  there  is  a  schedule 
apart,  containing  the  proper  form  to  be  used  in  carrying  the  sen- 
tence into  effect.  In  short,  the  Legtslatnre  contemplated  pre- 
acribing  the  whole  procedure  to  be  observed  from  the  first  act  of 
the  Judge  to  the  commitment  to  prison.  The  schedule  is  re- 
ferred to,  not  only  as  a  form  of  conviction  but  commitment. 
The  Justices  might  have  ordered  and  signed  as  many  duplicates 
of  the  warrant  as  they  chose,  and  they  should  have  sent  one 
along  with  the  parties  to  the  jiiil.  As  to  the  copy  directed  to 
be  written  on  parchment  and  filed  in  the  Quarter  Sefsions,  it  ap- 
plies to  a  different  purpose  altogether.  Suppose  the  Magis- 
trates had  refused  to  receive  these  men,  I  ask  your  Lordships  if 
you  could  have  found  fault  with  them?  Unless  the  officer 
brings  with  biro  that  warrant  which  the  Act  requires  under  the 
band  of  two  Justices,  the  Magistrates  were  not  bound  to  receive 
the  prisoners ;  and  if  they  chose,  out  of  courtesy  to  Mr  Shaw, 
to  receive  and  detain  these  persons  as  prisoners,  they  did  it  at 
their  peril.  The  Justices  however  are  here  discharged, — they 
did  their  part, — the  fault  lay  in  the  execution  of  the  warrant. 

Lord  GUiies. — If  the  Magistrates  were  not  bound,  they  were 
not  entitled  to  execute  the  commission. 

Lmrd  Mackenzie, — I  do  not  exactly  say  that  they  were  not 
bound,  because  that  depends  on  whether  it  was  or  was  not  to 
be  considered  as  an  official  extract. 

The  Court 

*"  pass  the  bill,  suspend  the  sentence  and  warrant  complained  of 
eimpticL'er :  Grant  warrant  to,  and  ordain  the  Magistrates  of  Ayr, 
and  keepers  of  their  tolbooth,  to  set  the  suspender  forthwith  at 
liberty,  and  decern  t  Find  the  respondents. liable  in  expenses,  of 
which  allow  an  acconnt  to  be  given  in,  and  remit  to  the  clerk  of 
Court  to  tax  the  same,  and  report." 

jfct.  Dean  of  Faculty  (Hope);  Charles  Fisher,  S.S.C., 
jfgeni. — AU.  Rotherfurd  and  Penney;  Gibson- Craigs,  Waidlaw 
and  Dalziel,  W.S.,  Jgenis [CD.] 


2d  February  18S5. 
High  Cohat  of  Justiciary. — (G.  D.) 

No.  146. — Crohtn  v.  Duncan  M'Intosh,  PanneL 

Theft — Breach  of  Trust — Embezslement—Libel— Relevancy 
— ffeid  relevant  to  infer  theftf  that  a  ptmneit  being  then  a  porter 
in  the  enjoyment  of  a  steam'^oot  company  f  had  receieed  from 
the  maHer  of<me  efthe  tteam'boatf  certain  letters,  j^e*  to  deliver 
to  pertont  to  whom  they  were  addreuedf  and  particularly,  a  turn 
of  mon^  to  driver  to  a  perton  named,  and  that  the  pannel  had 
then  and  there  thejiuouiy  taken  pouetsitm  of,  and  appropriated 
the  tame* 

At  Ibe  Glasgow  Circait,  7th  January  18S5,  the 
pannel  was  brought  ap  for  trial  on  an  indiotmeot» 
which  bore, 

'*  That  albeit,  &c.,  theft,  as  also  breach  of  trust  and  embesxle- 
ment,  are  crimes,  &c.,  yet  true  it  is  and  of  verity,  that  you,  Dun- 
can M'lntosh,  are  guilty  of  the  said  crime  of  theft,  or  of  the  said 
crime  of  breach  of  trust  and  embezzlement,  actor  or  art  and  part : 
In  so  far  as,  on  or  about  the  6th  June  1834,  you,  the  said  bun. 
can  M'Intosh,  being  then  a  porter  or  servant  in  the  employment 
of  tbe  company,  now  or  lately  trading  or  carrying  on  business  un  • 
der  tbe  name  of  the  Highlander,  Maid  of  Morven  and  StaSa 
Steam*boat  Company  of  Glasgow,  and  you,  the  said  Duncan  M*- 
Into^b,  having  been  employed  and  intrusted  by  John  M*Fher» 
son,  then  master  of  the  Highlander  steam- boat,  belonging  to  the 
Mtd  (*ompany,  then  trading  between  Skye  and  Glasgow,  and 
notv  or  lately  residing  in  Carrick  Street,  Ghisgow,  to  deliver 


various  letters  and  tarns  of  money  brought  by  him  finem  differ- 
ent individuals,  by  whom  he  bad  been  iiitrust<ed  with  them,  to  the 
several  individuals  or  companies  to  whom  they  were  addressed^. 
and  for  whom  they  were  intended  ;  and,  in  particular,  you,  the 
said  Duncan  M'Intosh,  having,  time  above  libelled,  and  on  board 
the  said  steam. boat,  called  the  Highlander,  then  lying  near  the 
Broomielaw,  at  or  near  Glasgow,  in  tbe  course  of  your  employ- 
ment aforesaid,  received  ff  om  and  been  intrusted  by  the  said  John 
M*Pherson  with  the  sum  of  j£  12,  99.  Sterling,  or  thereby,  in 
bank  or  banker's  notes  and  silver  money,  for  tbe  especial  pur- 
pose of  being  delivered  bv  you  to  Thomas  Mitchell,  then,  and 
now  or  lately  tobacconist  in  King  Street  of  Glasgow,  you,  the 
said  Duncan  Mcintosh,  did.  time  and  place  aforesaid,  wickedly 
and  feloniously  steal,  and  theftuously  away  take  the  said  sum, 
being  the  property  of  Alexander  M*Kinnon,  now  or  lately  mer- 
chant in  kirktown  of  Glenelg,  in  the  parish  of  Glenelg,  and 
county  of  Inverness,  or  in  the  lawful  possession  of  the  said  John 
M'Pherson :  Or  otherwise,  time  and  place  aforesaid,  you,  the 
said  Duncan  M  In  tosh,  having  been  intrusted  as  a  porter  or  ser- 
vant aforeaaid,  with  the  foresaid  sum  of  £12,  9s.  Sterling,  or 
thereby,  by  the  said  John  M*Pberson,  in  order  that  you  might 
deliver  the  same  to  the  said  Thomas  Mitchell,  you  did  then  and 
there,  &c.  wickediv,  feloniously  and  fraudulently,  in  breach  of 
the  trust  committed  to  you  as  a  porter  or  servant  aforesaid,  se- 
crete, embezzle,  and  appropriate  the  said  money,  being  the  pro- 
perty, or  in  the  lawful  possession  aforesaid,  to  your  own  uses  and 
purposes,  whereby  the  said  Alexander  M*Kinnon,  or  the  said 
John  M'Pherson,  was  defrauded  and  cheated  by  you,  the  said 
Duncan  M'Intosh  :  Likeas,  &c.  ;*" 

and  the  indictment  proceeded  to  libel  three  other  fe- 
lonioas  acta  of  the  same  nature,  in  the  same  alteriiil- 
tive  words* 

The  relevancy  of  the  charge  of  theft  being  ohjeclcd 
to,  the  point  was  certified  to  the  High  Court  of  Justi* 
ciary,  and  argued  on  26th  Jannarj,  a  distinction  being 
attempted  to  be  drawn  between  this  case  and  the  ca^o 
of  Murray,  on  the  ground  that  there  the  money  had 
been  placed  directly  by  Campbell  and  Company  in  the 
pannel's  hands,  with  instructions  to  use  it  in  a  specific 
manner,  &c. 

The  Court  delayed  giring  judgment  till  Monday  the 
2d  February, — wheu 

Lord  Justice-Clerk  said,  I  think  the  indtctroent  relevantly 
laid,  as  well  on  principle  as  on  authority.  Besides  the  case  of 
Murray,  I  remember  another  case  on  the  Circuit  to  the  same 
effect.  Some  difficulty  seems  to  have  been  created  in  this  esse 
by  the  use  of  the  word  intrutied^—it  certainly  might  have  been 
conveniently  omitted,  but  it  is  sanctioned  by  Alison  and  Hume. 
I  consider  tliere  is  no  difficulty  in  the  case,  but  am  glad  that  it 
has  been  certified,  as  it  will  settle  the  point 

Lord  GUliet, — I  concur  with  the  Lord  Justice-Clerk* 

Lortl  Meadowbank.-^l  also  entirely  agree. 

Lord  Maekenxie. — The  point  is  certainly  important,  and  there 
can  be  no  doubt  of  tbe  propriety  of  drawing  accurately  the  line 
of  distinction  between  the  crimes  of  theft  and  breach  of  trust  ; 
but  I  see  no  reason  why  I  should  not  sustain  this  indictment. 
When  a  mere  messenger  or  porter,  instead  of  delivering,  runs 
away  with  a  certain  sum  of  money  which  he  has  received  for  the  ' 
special  purpose  of  delivery,  there  can  be  no  doubt  that  the  crime 
is  theft.  The  only  difficulty  here  is,  that  the  messenger  is  in- 
trusted not  with  a  trunk,  package,  &c.,  but  with  money, — but 
then  it  is  money  to  be  delivered  immediately  in  forma  specifica, 
and  there  is  no  solid  ground  of  distinction  between  money  given 
in  this  way  and  any  other  subject.  Our  practice  confirms  this  ' 
rule-  There  are  two  cases  exactly  in  point:— I i/.  If  in  the 
case  of  Murray,  where  a  clerk  made  away  with  money  which  had 
been  intrusted  to  him  to  be  paid  into  his  roaster^s  cash-account, 
the  indictment  waa  held  relevantly  laid  as  theft,  a  fortiori  must , 
it  be  so  in  the  case  of  a  porter  ?  9d,  In  the  case  of  Nichol 
Sheriff,  1831,  a  joumcjrman  butcher,  who  having  received  money 
to  deliver  to  his  master,  ran  away  with  it,  %vbs  convicted  uf 
theft.    Besides  other  cases  on  the  circuits.    I  therefore  huld 


196 


THE  SCOTTISH  JURIST. 


[Feb. 


that  tbe  Itw  is  fixed  at  applicable  to  the  sending  of  money  by  a 
messenger,  porter,  clerk,  or  other  such  intermediate  person,  in 
Jbrma  tpecifica,  I  agree  with  tbe  Lord  Justice- Clerk,  that  the 
.word  inirutted,  used  in  tbe  indictment,  may  create  a  doubt ;  but 
if  the  money  was  intrusted,  it  was  intrusted  for  immediate  de- 
livery in  forma  tpedfiea ;  and  this  removes  tbe  objection. 
.  J^d  Monereiffi — I  am  glad  that  this  point  may  now  be  con- 
sidered as  settlea  forever,  in  consonance  with  previous  decisions. 
Here  the  only  difficulty  arises  from  some  peculiarities  in  the  de- 
tail of  facts;  but  divested  of  these  detail?,  which  are  not  in  any 
degree  essential  to  the  principle  on  which  the  indictment  is  laid, 
the  case  is  identical  with  that  of  Murray,  As  to  the  law  of 
England,  though  they  are  entangled  in  one  set  of  cases  with  a 
subtlety  of  their  own  as  to  poisestion,  yet  in  the  converse  case, 
that  difficulty  disappears,  and  there  they  have  adopted  the  same 
principle  as  that  which  governs  our  law — Vide  the  case  of 
Paradiie,  1 766,  and  others  to  tbe  same  effect,  quoted  by  Alison, 
I.  p.  252. 

L&rd  Mtdwifn, — I  entirely  concur  with  what  has  fallen  from 
the  Court  on  this  subject.  The  case  of  Murray  is  here  de- 
cisive. 

The  Coort  repelled  the  objection,  and  found  the 
libel  relevant. 

Act,  Mylne,  Ad.-Dep.— -<f//.  H.  G.  Bell — \G,D.'[ 


Sd  February  1835. 
Second  Division.— (W.  H.  D.) 

No.  146. — George  Law,  Pursuer^  v.  Mrs  Helen 
Gibson  E  an</ HcsBANDi  Defenders. 

iProof,  Parole — I^andlord  and  Tenant — Lease — Held  not  coat- 

peteni,  where  there  is  a  regular  deed  of  tease,  to  prove  by  parole 

an  alleged  verbal  agreement  to  e^ate  the  rent,  with  the  view  of 

e»tabli»hing  thai  the  sequestration  was  wrongous,  and  thereby 

founding  a  claim  of  damages. 

Process—- Jury  Trial — Meld  expedient,  befure  sending  issues  to 
the  jury,  in  an  action  of  damages  for  wrongous  seqiustration,  to 
determine  the  queUion  of  law,  whether  an  alleged  verbal  agree* 
went  to  abate  the  rent  could  competently  be  proved  by  parole. 

The  pursuer  took  from  Mr  Home  Riggi  of  Morton, 
in  May  1827,  a  lease  of  the  farm  of  Morton  Mains 
for  nineteen  years,  at  a  rent  of  £1120,  subsequently 
reduced  by  agreement  of  parties  to  £950  per  annum, 
payable  at  Candlemas  and  Lammas  for  the  crop  of 
each  preceding  year.  The  defender  Mrs  Gibsone, 
who,  by  her  marriage-contract  with  the  other  defen- 
der, is  entitled  to  the  uncontrolled  management  of  her 
estate,  both  heritable  and  moi'eable,  purchased  pre- 
vious to  1831,  the  farm  of  Morton  Mains  from  Mr 
Home  Rtgg,  and  became  entitled  to  the  rents  of  crop 
1831,  payable  by  the  pursuer  at  Candlemas  and  Lam- 
mas 1832.  Soon  after  the  defender  became  proprie- 
trix  of  the  farm,  the  pursuer  complained  to  her  of  the 
rent  being  greater  than  the  farm  would  yield ;  and  on 
l2th  November  1832,  he  addressed  a  letter  to  her,  in 
compliance  with  her  request,  explaining  the  grounds 
on  which  he  solicited  a  deduction  of  rent.  On  27th 
Norember,  the  pursuer's  brother  likewise  wrote  the 
defender's  agent  in  the  following  terms : 

'*  Dkar  Sir, — You  well  know  that  tbe  rent  of  Morton  Mains, 
wbich  my  brother  has  hitherto  paid  without  deduction  to  Mrs 
Oibsone,  stands  in  these  adverse  times  at  the  enormous  rate 
of  -  -  j^QoO    0    0 

**  For  tbe  last  crop,  1831,  he  has  already  paid,        675    0    0 


Brought  over,  ^-275    0    0 
"  But  say  that  Mrs  Gibsone  deduct  20  per 

cent  upon  the  gross  rent  of  £950,  190    0    0 


« 


Leaving  of  apparent  balance. 


£•275    0    0 


«  There  will  remain,  -  £85    0    0 

'*  This  balance  of  ^85  1  am  ready  to  psy  you  immediately,  ou 
a  full  quittance  for  crop  1831,  and  on  an  understanding  or  guaran- 
tee of  a  permanent  reduction  at  the  same  rate. 

**  I  need  not  now  to  repeat  what  has  been  urged,  both  in 
writing  and  verbally,  both  to  the  lady  herself  and  you  on  this 
subject,  and  shall  trust  in  her  sense  of  justice  and  liberality  in 
acceding  to  this  proposition  towards  my  brother,  than  whom  she 
possesses  no  friend  better  disposed  towards  ber,  or  more  ready 
to  advance  her  interest  to  the  best  of  bis  powers.  Id  tbe  hopes 
of  your  early  and  favourable  answer,  I  remain,**  &c. 

On  5th  December,  the  pursuer  himself  addressed 
a  letter  to  Mrs  Gibsone's  agents,  of  a  similar  tenor, 
and  on  the  18th  January  1833,  he  also  wrote  Mrs 
Gibsone  in  the  following  terms : 

'*  Notwithstanding  the  frequent  opportunities  I  have  bad, 
while  attending  you  on  matters  as  to  which  you  did  me  tbe  ho- 
nour to  consult  me,  and  others  wherein  you  were  the  means  of 
making  me  a  party,  I  have  carefully  avoided  referring  to  my  ap- 
plication presented  to  you  in  November  last,  for  a  redaction  of 
the  rent  of  Morton.  I  avoided  it  from  feelings  of  respect  and 
delidicy  towards  yourself,  and  because  1  knew  you  had  eonployed 
your  agents  as  the  medium  of  communication  with  me.  I  have, 
accordingly,  had  several  meetings  and  interchanges  of  letters 
with  Messrs  Cranstoon  and  Anderson.  Although  I  have  no 
doubt  these  respectable  gentlemen  have  said  nothing  in  any  of 
their  letters  to  roe,  but  what  they  considered  their  duty,  as  men 
of  business  acting  on  your  behalf,  to  say,  yet  I  cannot  help 
thinking  that  the  correspondence  in  its  effect  baa  been  harsh  to- 
wards me ;  and  my  last  and  only  hope  now  is,  that  you  will 
also  think  so.  In  my  last  letter  to  Messrs  Cranstoun  and  An- 
derson, I  state,  in  substance,  that  before  it  can  be  immediaiely 
put  in  my  power  to  pay  tbe  balance  of  rent,  I  must  be  favoured 
with  a  definitive  and  specific  answer  to  my  original  letter  to 
yourself.  Such  answer,  however,  has  been  withheld,  while  an 
unqualified  and  moat  peremptory  demand  is  made  for  the  sum 
retained,  leaving  it  to  me  and  my  friends  who  might  otherwise 
be  inclined  to  support  roe,  to  infer  that  no  deduction  whatever 
is  to  be  given.  If  it  be  so,  the  prospect  is  deep  distress  to  them 
and  deeper  ruin  to  me.  I  must,  therefore,  come  to  a  stand,  and 
I  have  made  up  my  own  mind.  I  cannot  pay  the  rent  at  the 
present  prices  of  produce.  I  am  anxious,  however,  to  make  an 
attempt  to  pay  you  every  farthing  that  tbe  farm  can  afford ;  and 
as  s  proof  of  this,  I  have  now  to  propose,  that  on  condition 
of  your  agreeing  to  give  me  a  deduction  of  20  per  cent,  on  tbe 
rent  for  crop  1832  and  future  years,  I  will  obtain  that  aid  I  ac* 
tually  require  to  enable  me  to  psy  the  balance  of  rent,  crop 
1831. 

**  I  may  conclude  by  stating,  that  I  am  indebted  entirely  to 
others  for  the  means  which  I  have  hitherto  expended  upon  tbe 
farm,  and  to  an  amount  which  you  are  not  aware.  Should  legal 
steps  be  resorted  to  by  you  against  me,  tbe  parties  to  whom 
I  have  alluded,  will  naturally  not  be  slow  in  seeing  to  their  own 
interests. 

«  With  respect  to  the  personal  execution  against  me,  I  beg 
you  again  to  understand  that  I  am  perfectly  resolved  to  abide 
tbe  consequences  of  tbe  .most  ultimate  steps  which  the  law  per- 
mits, or  which  you  can  allow  yourself  to  use  against  me  ;  and, 
moreover,  my  friends  are  perfectly  cognizant,  and  approve  of 
my  resolution  in  this  respect.     I  am,**  &c. 

On  the  31st  January  1833,  Mrs  Gibsone  wrote  to 
the  pursuer  as  follows : 

*'  I  certainly  expected,  agreeable  to  promise,  to  have  heard 
from  you  upon  the  subject  of  your  arrears,  which  Cranstoun  and 
Anderson  have  permitted  to  remain  in  vour  hands,  without  se- 
curing my  hypothec.  That,  of  course,  will  fall  to  be  settled  after- 
wards. 

"  In  the  meantime,  I  have  to  desire  that  you  will  wait  upon 
mc  on  Mondav  mxt,  the  4(h.  bclwren  ihc  hours  of  twelve  and 
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three*  for  the  purpose  of  paying  roe  jour  Candlemas  rent,  crop 
1832.  1  beg  you  mav  not  disappoint  me,  having  a  pretty  laige 
sum  to  remit  to  London  for  the  purpose  of  purchasing  my  son's 
lieutenancy  in  his  present  regiment,  the  7th  dragoon  guards. 
Requesting  an  answer  by  the  bearer,  who  I  have  sent  on  pur- 
pose.    I  remain,*'  &c. 

The  parties  having  still  differed  aa  to  the  terms  of 
a  settlement,  Mrs  Gibsone,  on  4th  February  1833, 
addressed  the  following  note  to  Mr  G.  Parker,  one 
of  the  pursuer's  father's  trustees,  to  whom  the  pursuer 
looked  for  pecuniary  assistance  in  any  arrangement 
he  might  enter  into : 

"  From  the  way  Mr  Geoi^ge  Law  has  treat  me  regarding  his 
arrears,  which  every  person  of  honest  principle  must  well  know 
belong  to  the  proprietor  as  well  as  the  current  year's  rent,  no 
delicMcy  upon  my  part  is  required.  Now,  I  will  state  to  you 
plainly  what  I  will  do,  and  to  save  trouble  to  you  and  all  con- 
cerned, 1  will  do  nothing  else.  Give  me  eleven  hundred  and 
twenty- five  pounds  instantly  (that  is,  giving  you  back  one  hun« 
dred  pounds  out  of  the  current  year's  rent),  and  I  will  give  you 
a  discharge  in  full ;  and  I  will  further  assign  my  right  of  hypo- 
thec to  Mr  Law's  trustees,  such  assignation  to  be  at  their  ex- 
pense. If  this  offer  is  rejected,  and  my  rent  and  arrears  with- 
held, I  will  immediately  take  necessary  steps  to  secure  my  pre- 
sent hypothec  and  arrears  as  far  as  law  permits. 

**  This  offer  I  bold  binding  till  to-morrow  at  three  o'clock, 
which,  if  not  then  accepted  of,  I  consider  withdrawn.  I  am," 
&c. 

In  reply,  Mr  Parker  wrote  on  5th  February  1833  : 

**  I  had  the  honour  to  receive  your  letter  this  forenoon,  con- 
taining a  proposal  for  a  settlement  of  your  claims  in  full  against 
Mr  George  Law,  Morton  Mains.  Though  J  have  no  hope  that 
the  proposal  will  be  agreeable  to  my  colleagues,  the  other  trus- 
tees of  the  late  Mr  Law,  yet,  as  it  has  been  made  by  you,  I  do 
not  consider  myself  authorised  to  return  a  definite  answer  with- 
out consulting  with  them.  I  shall  therefore  take  the  earliest 
opportunity  of  laying  your  letter  before  them,  that  I  may  obtain 
their  instructions,  which  I  shall  immediately  communicate  to 
3ron,-*8ay  on  Thursday  first.  Of  course  it  will  be  unnecessary 
for  me  to  wait  upon  you  till  then.     I  am,*'  &c. 

On  the  7th  February  1833,  two  days  after  her  letter 
was  delivered  to  Mr  Parker,  Mrs  Gibsone  presented  an 
application  to  the  Sheriff  for  sequestration  ;  and  bar- 
ing obtained  warrant  accordingly,  she  proceeded  to 
sequestrate  all  the  pursuer's  stocking,  &c.,  upon  which 
the  pursuer's  friends  came  forward,  and,  on  paying  up 
the  whole  arrears,  obtained  an  assignation  to  the  hy- 
pothec and  recal  of  the  sequestration.  The  pursuer 
then  raised  the  present  action  of  damages  against  the 
defender,  on  the.  allegations — I.  That  she  had  1ll<>gaily, 
0ppre8siTe]y,-and  maliciously  used  the  s^questratioii, 
without  any.  wanting  or  notice  to  the  pursuer,  at  a 
period  when  she  herself,  the. defender,  was  negociating 
about  the  terms  i»f  a  settlement  with  the  ^pursuer's  fa- 
ther's trustees,  and  when  an  offer  of  arrangement  made 
by  her  was  under  their  consideration;  and  further, 
that  the  sequestration  was  used  for  the  full  fent,  in 
the  face  of  an  express  verbal  agreement  bv  the  defen- 
der, entered  into  with  the  pursuer  on  or  about  the  23d 
January  183:^,  to  give  an  abatement  of  £100  a  year,  and 
when  the  only  question  in  dispute  between  the  parties 
was,  whether  the  abatemeilt  should  not  rather  be  20  per 
cent.,  or  £90  more  (Cpndes.,  Art,  13V — II.  That  the 
defender  did  on  snndry  occasions  in  January  18S3,  in 
presence  of  her  servants  and  others,  falsely  and  calum- 
nioiisly  say  that  the  pursuer  was  a  bankrupt,  to  the 
loss,  injury,  and  damage  of  the  pursuer.     Five  issues 


were  framed  in  regard  to  the  second  ground  of  action ; 
and  in  regard  to  the  first  ground,  the  pursuer  demand- 
ed that  the  following  issues  should  be  tried  by  the 
jury : 

"  It  being  admitted  that,  during  the  year  1831,  the  defender 
became  proprietor  of  the  fann  of  Morton  Mains,  and  the  pur- 
suer was  then  tenant  of  the  said  farm  :— 

**  1.  Whether,  on  or  about  the  8th  day  of  February  1883,  the 
defender  wrongfully  sequestrated  the  crop  and  stock  on  the  said 
farm  for  the  sum  of  £415,  as  the  rent  of  the  said  farm  due  at 
Candlemas  1833,  and  in  security  of  the  sum  of  j£475,  as  rent 
of  the  said  farm  to  become  due  at  Lammas  1883,  to  the  loss, 
injury,  and  damage  of  the  pursuer? 

*'  2.  Whether,  on  or  about  the  13th  day  of  February  1833, 
the  pursuer  tendered  to  the  defender,  and  thereafter  consigned  in 
the  bank,  the  sum  of  ^425  in  payment  of  rent  due  at  Candle- 
mas 1833,  and  offered  security  for  the  rent  to  become  due  at 
Lammas  thereafter;  and  whether  the  defender  wrongfuly  failed 
or  refused  to  remove  the  said  sequestration,  to  the  loss,  injury^ 
and  damage  of  the  pursuer?*' 

The  defender  raised  a  preliminarv  objection  to  these 
issues,  which  is  stated  and  disposed  of  in  the  follow- 
ing interlocutor : 

"  \2th  November  1834.^The  Lord  Ordinary  having  heard 
parties'  procurators  on  the  demand  of  the  pursuer  for  an  issue 
to  a  jury,  in  terms  of  the  first  and  second  articles  in  the  draft  of 
issues  reported  by  the  issue  clerks,  and  on  the  objections  taken 
by  the  defender,  that  the  condescendence  contains  no  averment 
that  the  defender  entered  into  any  written  agreement  to  qualify 
or  modify  the  regular  deed  of  lease  under  which  the  pursuer 
possessed  the  farm  in  question,  and  that  it  is  incompetent  for 
the  pursuer  to  prove  by  parole  evidence  any  verbal  agreement  to 
that  effect,  for  the  purpose  of  establishing  that,  on  that  ground, 
the  sequestration  complained  of  was  wrongfulljf  taken  out  and 
maintained ;  and  having  made  avizandum,  and  now  considered 
the  record  as  closed  with  the  concurrence  of  the  pursuer,  Finds 
that  it  is  expedient  that  the  question  of  law,  whether  it  is  com- 
petent to  prove  by  parole  evidence  the  verbal  agreement  or 
agreements  averred  in  the  condescendence  to  have  been  entered 
into  by  the  defender  to  abate  jCIOO  of  the  rent  stipulated  bv  the 
written  lease,  should  be  determined  before  any  issues  sbsil  be 
sent  for  trial  by  a  jury:  Finds  that  it  is  not  competent,  with 
reference  to  the  terms  of  the  condescendence  and  the  proposed 
issues,  to  prove  such  verbal  agreement  or  agreements  by  parole 
evidence,  and  appoints  the  cause  to  be  enrolled,  in  onier  that 
parties  may  be  beard  in  regard  to  the  further  procedure  in  the 
cause ;  and  reserves  all  questions  of  expenses. 

**  /^o/e.— When  this  case  was  debated,  the  record  had  not 
been  closed.  But  as  it  was  necessary  that  it  should  be  closed 
before  any  judgment  could  be.  pronounced,,  the  Lord  Ordinary 
put  it  to  the  pursuer's  counsel,  after  bearing  the  course  of  the 
argument,  whether  they  choae  to  make  any  alteration  on  it,  or 
to  execute  the  diligence  Mtbjch  they  held  for  recovery  of  writings, 
before  closing.  They  declined  this,  and  the  record  was  then 
closed  as  it  sunds.  It  will  b^  observed  that,  though  the  sum- 
mons bears  that  the  defender  did  *  illegally,  oppressively  and 
malieiousljf*  cause  the  sequestration  to  be  used  and  maintained, 
the'  word  malicioustj^  is  thrown  out  of  the  condescendence,  which 
(in  Art.  SI),  merely  states  the  sequestration  to  have  been  ap- 
plied  for  '  niniioutlf,  wrongfuUy  and  opyretsivel^ ;'  and  the  issues 
framed  correctly  use  the  word  *  wrongfully/  as  embodying  the 
whole  averment.  It  is  on  this  footing  that  the  question  must 
be  considered.  In  the  beginning  of  the  debate,  some  inclination 
wa»  shown  by  the  pursuer  to  avoid  the  question,  by  saying  that 
he  was  not  bound  to  state  in  what  manner  he  meant  to  prove  his 
averment.  But,  in  the  end,  it  was  fairly  admitted  that  the  ques. 
tion  must  be  arguetf  on  the  footing  that  he  cannot  prove  the 
alleged  agreement  by  written  evidence.  Looking  at  the  lihh 
article  of  the  condescendence,  and  the  correspondence  referred 
to  there  and  in  the  answers,  it  is  clear  to  the  Lord  Ordinary 
that  the  material  averment  is  in  the  18th  article  (page  8).  Up 
to  the  date  of  23d  January  there  mentioned,  there  is  no  aver- 
ment of  an  agreement  by  the  defender  to  grant  an  abatementi 
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mnd  it  is  clear  rrom  the  correspondence  that  she  had  refused  to 
^rant  it.  But  the  f^tatement  in  that  article  clearly  iooports  an 
averment  of  a  verbal  agreement  only,  and  all  that  follows  has 
reference  to  this,  or  imports  a  rerbal  repetition  of  it.  It  may 
be  thought,  and  the  Lord  Ordinary  owns  he  has  a  strong  im- 
pression of  it,  that  the  assertion  is  in  a  great  meastire  dUproped 
by  the  defender's  letter  of  the  4th  February  (the  terms  of  which 
are  strong  and  precise),  followed  by  no  averment  in  the  Utter  of 
Mr  Parlur  of  the  5th,  that  any  such  agreement  had  taken  plfice, 
or  had  been  acknowledged  to  him.  But  this  is  not  at  present 
the  question.  The  question  is,  whether  the  averment  being 
distinctly  of  a  verbal  agreement,  and  there  being  no  offer  to 
prove  any  agreement  scripto  vet  juramenlo,  such  an  averment 
should  be  remitted  to  proof  by  parole.  The  pursuer  referred  to 
cases  in  which  an  off!rr  in  writing  (for  a  lease,  8tc.)  having  been 
received,  an  acceptance  of  such  offer  has  been  allowed  to  be 
proved  by  parole.  But  the  pursuer's  projMitaU  were  very  different 
from  the  offen  referred  to  in  the  authorities.  He  was  bound  by 
a  solemn  written  contract  to  pay  a  certain  sum  of  rent  which 
Was  actually  due.  What  he  calls  his  offer  was  simply  a  demand 
that  the  defender  should  give  up  a  part  of  her  legal  constituted 
claim,  then  and  in  future.  The  question  is,  did  fhe  agree  so  to 
modify  her  written  contract?  The  l^rd  Ordinary  holds,  that 
it  is  only  competent  to  show  that  she  did  by  some  written  docu« 
ment  under  her  hand,  or  for  which  she  is  responsible.  If  not, 
any  written  contract  may  be  altered  or  extinguished  by  the  party 
under  obli^tion  first  coolly  proposing  that  it  shall  be  so,  because 
he  wishes  it,  and  then  attempting  to  convert  loose  words  in  con- 
versations, artfully  sought  for,  into  a  finished  agreement  to  sur- 
render the  other's  legal  right  On  this  question,  therefore,  as 
it  arises  on  the  fixed  roles  of  the  law  of  Scotland,  be  has  no 
doubt— See  Lawsons  v.  Murray,  February  16,  1825.  Lang  o. 
Bruce.  July  7,  18.^2.  This  question  might  have  been  left  to  be 
raised  iu  the  trial  of  the  case.  But  there  is  g^eat  inconvenience 
in  this,  and  a  great  bszard  of  occasioning  serious  expenses  and 
injury  to  the  parties  unnecessarily.  And  where  the  point  does 
necessarily  arise  on  the  face  of  the  record,  it  would  be  unjust  to 
allow  a  party  to  be  drsgged  into  an  expensive  trial,  bills  of  ex- 
ception, &c..  in  an  avowSml  attempt  to  set  aside  his  written  con- 
tract by  parole  evidence,  and  on  that  pretence  to  make  bim  liable 
in  damqqes  as  for  a  wrongful  act  But  the  late  case  uf  Maclean 
r.  Richardson,  Ist  July  1834,  in  the  First  Division,  fully  on 
bill  of  exceptions,  seems  to  settle  this  question,  as  to  the  ex» 
pedieney  of  the  course  of  procedure  here  followed,  if  the  opinion 
of  the*  Lord  Ordinary  be  right  on  the  point  of  law,  and  it  is 
dearly  within  the  letter  and  the  spirit  of  the  Act  of  Parliament 
What  may  follow,  if  the  interlocutor  l»ecomes  final,  the  Lord 
Ordinary  has  not  said.  He  will  hear  the  parties.  If  the  pur- 
suer thinks  be  can  recover  written  evidence,  he  may  take  and 
use  the  diligence  of  the  law.  If  he  means  to  refer  to  oath,  he 
should  say  so,  and  the  effect  will  be  considered.'* 

On  a  reclaiQiing  note,  the  Court  adhered. 

Lord  Ordinary,  Moncreiff. — /IcU  P.  Robertson,  Marshall. — 
jlit.  Skene,  W.  Bell. — Andrew  Scott,  W.S..  and  Cranstoun, 
Anderson  and  Trotter,  W.S.,  ^genlt.— Mr  Rolhuid,  Clerk,— 

TEIND  COURT. 

4M  Febrtiary  1835. 
No.  147. 

Tlie  following  augmentation  was  awarded : — 

Pordycf— Presbytery  of  Fordyce^Old  Stipend,  1812,  76 
bolls  bailiy,  84  bolls  2  iirlots  2  pecks  2  lippies  meal,  and  a 
farther  quantity  of  victual,  equal  to  jC69,  13.  tt}.  Steriing,  and 
£\  6.  8  for  Communion  Elements. — Stipend  modified  of  this 
(lite,  16  ch-jlilrrs,  and  ^10  for  Communion  Elements — being 
an  augtnenta'ion  of  2  chalders,  and  ;€!,  18,  4. 


bth  Fehruarif  1835. 

FiBST  Division. ->(G.  D.) 

No.  148. — ^Mr8  Mary  Lanomuir  or  M'Nauoht,  Sus* 
pender,  v.  William  Hunt£R,  Charger, 

Process— Wakening— Sequestration — In  a  proeeu  of  eetpie^ir^ 
turn,  vtarrant  being  granted  on  an  incidental  petition  to  appre- 
kend  the  tenant  and  olhert  for  alleged  breach  ^  $egue$tratumf 
and  to  let  the  premiset/or  the  remainder  of  the  term ;  and  the 
proceed  ingi  being  t  hereof t^  alia  toed  to  lie  overjor  vpwardt  of 
a  year-^Held  incompetent  to  waken  the  proceu  by  a  $ummary 
application. 

On  IGlli  October  1829»  the  charger  presented  ape* 
tition  to  the  SherifF  for  sequestration  against  M'- 
Naught,  currento  lermino,  for  a  rent  of  £34,  payable 
at  the  succeeding  Whitsunday,  which  was  granted  of 
the  same  date,  and  serrice  ordered.  On  SOth  Octo- 
ber,  the  charger  presented  another  petition,  narrating 
the  sequestration,  and  that  M* Naught  and  his  wife»  and 
two  otiier  parties,  had  illegally  and  unwarrantably  ab- 
stracted the  whole  furniture  in  the  house,  in  breach  of 
the  sequestration,  and  praying  for  warrant  to  let  the 
house  for  the  remainder  of  the  year ;  and  farther, 

'*  to  bring  them  and  each  of  them  before  you  for  examination 
upon  the  matters  above  set  forth ;  and  upon  their,  or  any  of  the 
said  defenders  admitting,  or  the  petitioner  proving  the  facts  be- 
fore stated,  as  to  the  abstraction  of  the  said  sequestrated  effects, 
to  grant  warrant  for  imprisoning  such  defender  within  the  tol- 
booih  of  Glasgow,  or  any  other  of  his  Majesty's  jails,  therein  to 
be  detained  until  they  shall  restore  to  the  said  dweliing-hoase 
the  whole  of  the  furniture,  goods  and  effects  abstracted  there- 
from, a«  above  mentioned,  or  until  they  make  payment  to  the 
petitioner  of  the  foresaid  rent  and  expenses,  or  find  sufficient  sc« 
curity  acted  in  your  Lordships*  Court  books  for  payment  of  the 
same.** 

The  Sheriff,  on  same  day,  ordered  serTice  and 
answers  witliin  forty -eight  hours ; 

*'  and,  in  the  meantime,  grants  warrant  to  offioers  of  Cowt  to 
search  for,  apprehend  and  bring  the  aaid  James  M'Nmoght,  sad 
Mrs  M*  Naught,  his  wife,  and  Agnes  Boag  and  Mrs 
Boddin,  all  complained  upon,  before  me  for  examioation.*' 

Thereafter,  on  3d  November  1829,  the  Sheriff  pro- 
nounced this  interlocutor : 

**  Having  again  considered  the  foregoing  petttioo,  and  whole 
procedure.  In  respect  of  no  answers,  holds  the  defender,  James 
M* Naught,  as  confessed,  and  grants  warrant,  and  authorises  the 
petitioner  to  let  the  premises  in  question  for  the  remainder  of 
the  current  year,  at  such  rent  as  can  be  obtained  therefor,  as 
craved,  reserving  to  pronounce  quoad  ultra," 

The  charger  let  the  house  till  Whitsunday  for  £14, 
and  thereafter  no  farther  procedure  took  plaee  till 
3d  Norember  I8s!9,  when  a  petition  was  presented, 
craving  the  Sheriff  to  waken  tne  process,  which  peti* 
tion  was,  on  the  same  day,  ordered  to  be  served,  and 
answers  to  be  lodged  in  forty-eight  hours ;  and,  on  9th 
May  1832,  this  interlocutor  was  prononooed : 

*'  Having  resumed  consideration  of  this  process,  In  respect  of 
the  certificate  of  the  clerk  of  Court,  that  no  answers  have  been 
lodged  to  the  petition  of  wakening  by  James  M' Naught  and  Mrs 
M' Naught,  defenders,  and  of  the  minute  of  the  panueri»  depart- 
ing from  farther  procedure  against  the  other  defenders^  Agues 
Boag  and  Mrs  Boddin,  wakens  this  process,  and  of  new  grants 
warrant  to  officers  of  Court  to  search  for  and  apprehend  the  said 
James  M* Naught  and  Mrs  M* Naught,  his  wife,  and  to  bring 
them  before  me  or  any  of  the  Sheriff-substitutes  of  Lsnaikshiie, 
for  examination  respecting  the  brssch  of  sequestiation  complsiii- 
ed  of.*' 
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The  snspender,  Mm  M'Nnught,  appeared,  and  was 
examined  on  22d  May  1832,  when  ahe  admitted  that 
the  furniture  had  been  sold  subsequent  to  the  seques- 
tration, and  that  she  had  received  £3,  10s.  of  the  pro- 
ceeds: whereupon  the  Sheriff,  on  same  day,  pronounced 
the  following  interlocutor  i 

**  Having  resumed  consideration  of  the  wliole  procedure,  with 
the  declaration  of  Mrs  Mary  Langmuir  or  M'Naught,  one  of 
tbe  parties  complained  Upon  ;  In  respect  of  the  admitted  breach 
of  sequent  rat  ion  on  the  purr  of  the  said  Mi-s  Mary  Langmuir  or 
3I'Naught,  ^nts  warrant  to  officers  of  Court  to  apprehend  and 
imprifson,  within  the  tolbooth  of  Glasgow,  the  person  of  the  said 
Mrs  Mary  Langmuir  or  M^Naugbt,  therein  to  be  detained  until 
she  restore,  or  causes  to  be  restored,  the  effects  admitted  to  have 
been  removed  in  breach  of  sequestration^  or  until  she  pays  tbe 
admitted  balance  of  rent  owing  the  petitioner,  interest  and  ex- 
penseSt  or  finds  sufficient  caution  acted  in  tbe  books  of  Court 
for  payment  of  said  balance  of  rent,  interest  and  expenses." 

Under  this  warrant  the  suspender,  Mrs  M'Naught, 
was  immediately  imprisoned,  hut  having  presented  a 
bill  of  suspension  and  liberation,  which  was  passed, 
she  was  liberated  on  17th  June  1832.  Thereafter,  on 
20th  Norember  ISSI-,  the  Lord  Ordinary  (Core- 
house), 

*'  having  heard  counsel  on  the  closed  record,  and  considered  the 
process,  Pmds  that  it  was  irregular  and  incompetent  to  waken 
the  process  before  the  Sheriff  by  a  summary  application  ;  there- 
fore suspends  the  letters,  and  decerns :  Finds  the  suspender  en- 
titled to  expenses.**  &c. 

The  suspender  reclaimed,  and  Dean  of  Faculty 
fdeaded — That  although  the  case  of  Hobertson  v.  Bu- 
chanan, 8th  July  1884,  ante^  Vol.  VI.  p.  488,  decided 
the  general  point,  that  a  sammary  process  could  only 
be  wakened  by  a  libelled  summons, — the  specialty 
here  was,  that  this  was  a  criminal  application  for  war- 
rant to  apprehend  the  suspender  for  breach  of  seques- 
tration, and  such  a  warrant  never  fell  asleep,  and 
might  have  been  enforced  without  a  wakening  at  all. 

The  Court  were  all  clear  that  the  warrant  to  bring 
the  suspender  before  the  Sheriff  for  examination  was 
a  mere  incidental  proceeding  in  a  properly  civil  action, 
and  they  adhered,  with  additional  expenses. 

lAtrd  Ordinary,  Corehouse. — Jet.  Rutherfurd  and  Patterson  ; 
John  Cttllen,  W.S.,  jtseni^^^jfti.  Dean  of  Faculty  (  Hope)  and 
Wilson;   Robert  Kennedy,   W.S.,  jfgeni — Mr  Bell,  C^rifr.— 


5M  February  1835. 
Second  Division. — (J.  R.) 

No.    149. — Christian  Stewart  or  Menzies,  &C| 
Pursuers,  v.  John  Menzies,  Defender. 

Proof— Witness.  Admissibility  of— Penuria  Testium — Mar- 
riflge — Jn  action  of  dedtarator  of  marriage  being  brought  6y  a 
seroant  againtt  her  master,  Jbvnded  onfatltt  and  circunulancet, 
and  on  a  holograph  letter,  decl€tring  the  punuer  to  be  the  de/en^ 
der^M  wife,  in  the  event  of  a  child  being  born  of  their  connexion 
f  which  tetter  was  alleged  by  (he  tte/ender  to  have  been  granted  to 
serve  a  special  purpose^  by  deeeiting  a  third  party)  ;  and  thepur^ 
suer  hoeing  averred  that  the  marriage  was  purposely  concealed  frifm 
the  dtfender*s  relations,  bat  that  the  defender  cohabited  With  the 
pursuer,  and  acknowledged  her  as  his  wife,  and  that  in  that  cAo- 
raeter  she  had  the  r^ulation  of  his  household,  the  appointment  of 
his  servanis,  and  the  possession  of  his  repotttories  andJkmUy 
apartments — Circumstances  in  which  held,  that  the  pursuer's  sis- 
ters, and  sisters  and  brothert-in-lam,  were  not  admissible  as  wit- 
nesses  in  chief/or  the  pursuer,  to  prove  generally  the  above  aver- 
ments. 


'  In  this  case,  which  was  an  action  of  declarator  of 
marriage,  legitimacy,  &c.,  the  Court,  on  6th  December 
1833,  remitted,  before  answer,  to  the  Commissaries  to 
take  the  proof  of  tbe  parties — vide  ante,\o\,  VL  p.  125. 
A  previous  step  of  the  cause  is  also  reported  ante.  Vol. 
IV.  p.  458.  In  tbe  coarse  of  taking  the  proof  for  the 
pursuers  under  this  remit,  and  after  a  nomber  of  wit- 
nesses had  been  ciEamined  as  to  the  general  facts  of 
the  case,  the  pursuers*  counsel  proposed  to  adduce 
certain  relations  of  the  principal  pursuer  (her  bro- 
thers and  sisters,  and  brothers  and  sisters*in-law) 
as  witnesses,  to  prove  more  particularly  the  special 
circumstances  set  forth  in  the  6th  article  of  the  conde- 
scendence, which  was  in  these  terms : — "  VI.  Although 
these  acknowledgments  were  made,  and  the  writings 
granted,  the  pursuer,  at  the  request  of  the  defender, 
and  with  a  view  to  the  feelings  of  his  relations,  did 
not  assume  publicly  the  rank  of  the  defender's  wife. 
The  defender  not  only  made  these  acknowledgments 
to  the  pursuer,  which  were  communicated  by  her  to 
her  relations,  but  in  tfie  presence  of  these  relations^ 
and  particularly  Christian  Stewart,  then  residing  at 
Doneaves,  he  uniformly  spoke  of  the  pursuer  as  his 
vtrife,  and  so  addressed  her  in  their  presence.  In  so 
far  as  was  compatible  ^ith  this  purpose  of  conceal* 
ment,  he  entertained,  treated,  and  cohabited  v^ith  the 
pursuer  as  his  wife.  The  pursuer  was  not  only  vested 
with  the  full  power  of  regulating  the  household,  but 
appornted  the  whole  servants.  These  were  selected 
with  a  view  to  their  being  likely  and  disposed  to  keep 
secret  the  marriage  of  the  defender  and  the  pursuer, 
and  the  facts  which  indicated  and  proved  that  con- 
nexion between  them.  The  pursuer  had  access  to  the 
whole  repositories  of  the  defender,  and  the  complete 
control  of  all  the  effects  in  the  household.  She  slept 
in  the  family  apartments  both  during  the  stay  of  the 
defender  at  Duneaves  and  his  absence.  She  cohabited 
with  the  defender,  and  was  otherwise  treated  and  en- 
tertained as  his  wife,  in  so  far  as  was  compatible  with 
the  purpose  of  maintaining  the  secrecy,  f  he  pursuer 
never,  while  in  the  defender*s  house,  received  one 
farthing  in  name  of  wages,  nor  was  any  stipulation 
made  upon  the  subject.  No  claim  was  ever  preferred 
by  her  for  wages,  nor  was  she  in  that,  or  in  other  re- 
spects, placed  upon  the  footing  of  the  other  servants. 
The  receipt  by  which  it  is  pretended  to  be  made  out 
that  the  pursuer  did  receiv'e  Wages  is  holograph  of  the 
defender's  factor,  and  was  not  given  to,  or  suDscribed 
by  the  pursuer.  His  conduct  towards  the  pursuer 
was  uniformly  affectionate  and  reapeetful."  It  Was  con- 
tended that  the  proposed  witnesses  were  admissible 
to  establish  these  facts,  in  respect  they  were  matters 
in  re  domeslica.  The  defender's  counsel,  on  the  other 
hand,  objected  that  the  witnesses  proposed  to  be  exa- 
mined were  inadmissible,  on  the  ground  of  their  near 
relationship  to  the  principal  pursuer.  The  point  hav- 
ing (of  consent)  been  reserved  for  the  consideration 
of  the  Lord  Ordinary*  his  Lordship  having  heard 
parties  thereon,  on  9th  December  1834>  pronounce^ 
the  following  interlocutor  and  note : 

"  Tbe  Lord  Ordinary  having  resumed  consideration  of  the 
debate  on  tbe  admisstbihty  of  tbe  near  relac'tons  of  the  pursuers 
(tbe  sisters  and  tbe  sisters  and  brotbers-in-law  of  tbe  principal 
pursuer)  as  witnesses  for  ber  and  ber  children  in  this  decisrator 
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of  marriage  and  legitimacy ;  sustaina  the  objections  of  the  de- 
fender to  these  relations  being  admitted  as  such  witnessest  and 
refuses  to  remit  to  the  Commissary  to  take  their  depositions ; 
Appoints  the  cause  to  enrolled,  that  the  other  objections  talcen 
by  both  parties  in  the  course  of  the  pursuer's  proof  may  be  dis- 
posed of. 

"  JVb/tf.~*Tbe  Lord  Ordinary  gives  this  judgment  with  some 
hesitation,  the  authorities  being  somewhat  contradictory,  and 
their  application  to  such  a  case  as  the  present,  by  no  means  with- 
out difficulty.  On  the  whole,  however,  he  thinks  that  it  comes 
within  the  principle  of  the  decisions  in  the  cases  of  Dalzeil 
against  Richmond,  lOth  July  1790;  and  Bell  against  King,  21st 
January  1797 ;  and  he  has  decided  accordingly.  In  common 
reason,  it  is  impossible  to  deny  that  the  concern  which  such  near 
relations  will  generally  feel  for  the  honour  (and  in  cases  like 
this),  the  aggrandisement  of  their  family,  must  present  at  least 
as  strong  a  motive  for  perverting  the  trutli,  as  many  of  the  patri- 
monial interests  by  which  their  testimony  would  be  peremptorilv 
excluded.  And  though  it  is  highly  expedient  to  adhere  to  such 
general  rules  as  are  established,  it  is  necessary,  when  question- 
able cases  occur,  to  look  carefully  lo  ike  ftrineiptet  on  which  they 
are  founded.  On  the  other  hand,  it  is  not  to  be  forgotten,  that 
the  very  magnitude  of  the  interest  to  the  parties  immediately 
concerned,  as  well  as  the  general  maxim  in  dubio  pro  tlaiu  est 
respondendum,  weigh  strongly  against  the  rejection  of  any  evi- 
dence that  can  be  safely  admitted.  If  the  Lord  Ordinary  had 
considered  the  pursuers  as  now  seeking  to  establish  a  marriage 
bj  open  marital  cohabitation  and  mutual  habitnal  acknowledg- 
ments (as  the  defender  endeavoured  to  represent),  he  would 
have  bad  no  difficulty  whatever  in  at  once  rejecting  the  evidence 
in  question.  Such  cases  being  necessarily  the  very  reverse  of 
those  in  which  there  should  be  any  penuHa  of  unexceptionable 
witnesses.  But  he.  cannot  view  the  case  as  being  truly  of  this 
description.  A  certain  degree  of  privacy  and  concealment  un- 
doubtedly hung  on  the  character  of  the  connexion  which  sub- 
sisted between  the  parties^  and  the  allegation  of  the  pursuer  sub- 
stantially is,  that  though  there  were  disclosures  made  more  or 
less  freely  in  retired  situations  and  narrow  circles,  which  (along 
with  the  written  evidence)  she  hopes  may  be  sufficient  for  her 
pvrpose,  the  marriage  was,  on  the  whole,  intended  to  be  con' 
eealed  for  a  time  from  the  public ;  and  the  only  full  and  complete 
acknowledgments  of  it  to  be  looked  for,  therefore,  exclusively 
in  the  circle  of  their  confidential  and  domestic  friends.  The 
^reat  extent  to  which  her  examination  of  atranger  witnesses  has 
already  gone,  no  doubt  very  much  weakens  this  view  of  the  mat- 
tefff  as  weU  as  soma  strong  expressions  both  in  the  summons  and 
eondescendeoce.  And,  on  the  whole,  the  Lord  Ordinary  feels 
that  the  course  he  has  followed  is,  in  a  doubtful  matter,  the  least 
liable  to  exception.  It  may  be  proper,  perhaps,  to  explain  that, 
by  the  deliverhnce  now  made,  the  Lord  Ordinary  means  only  to 
declare  the  witnesses  referred  to  as  incompetent  to  make  out  the 
ease  of  the  pursuers  by  their  direct  testimony.  The  effect  of 
the  written  evidence,  and  especially  of  the  letter  of  25th  March 
18201  he  uoderstands  to  be  still  entire ;  and,  if  it  should  be  ne- 
cessary for  the  defender  to  make  out  his  allegations  as  to  the 
occasion  of  writing  and  delivering  that  letter,  which  plainly  re* 
solve  into  a  conspiracy  or  collusion,  of  a  most 'private  and  occult 
nature,  between  him  and  the  pursuer,  the  Lord  Ordinary  is  far 
Irom  thinking  that  it  may  not  be  competent  to  the  pursuer  to 
examine  her  own  relations,  in  meeting  any  proof  which  may  be 
attempted  of  these  .allegations." 

The  parstters  reclaimed : 

Lord  G/m/S?e.— The  only  question  which  we  have  to  consider 
iS|  how  far  these  are  competent  witnesses  to  prove  ^he  circum- 
sunees  set  forth  in  the  sixth  article  of  the  condescendence.  The 
pursuer  says  there  h  a  penutim  tetHum  in  her  case ;  that  although 
the  parties  oehabited  aa  husband  and  wife,  the-fact  of  such  coha- 
bitation  wae  only  commaaicated  in  private  to  her  relations. 
JNow,  angr  pursuer  may  say  the  same  thing,  so. that  in  this  way 
an  end  might  be  made  of  every  case.  Whether  these  ivitnesses 
may  not  be  admitted  in  replication,  is  a  different  question. 

Lord  M^adowbank  was  for  inserting  the  words  *'  hoc  ttatn"  in 
the  Lord  Ordinary's  interlocutor,  which  would  satisfy  him. 

Lord  iiedwtfn,-^!  am  unwilling  to  Insert  any  thing  into  the 


interlocutor.  I  cannot  say  that  the  cases  of  DalieU  and  Bell 
were  decided  upon  specialties,  and  they  appear  to  apply  to  the 
present. 

Lord  Justice  Clerk. — I  do  not  wish  to  disturb  the  princtplet 
which  I  have  been  taught  in  the  ease  oif  Dalzeil  and  Rtchmond. 
I  am  not  averse  to  this  party  having  the  power  of  examining 
one  or  two  of  these  witnesses  on  some  particular  point  in  the 
future  progress  of  the  investigation ;  but  I  have  not  found  any 
sufficient  reasons  yet  stated  why  they  should  be  allowed  to  be 
examined  in  reference  to  the  sixth  article  of  the  condescendence 
generally. 

The  Court,  therefore, 

**  In  respect  that  no  sufficient  reasons  having  been  stated  for 
admitting  the  proposed  proof  on  the  part  of  the  pursuer,  in  nap- 
port  of  the  sixth  article  of  her  condescendence  generally.  Adhere 
to  the  interlocutor  complained  of;  refuse  the  desire  of  the  note, 
and  remit  to  the  Lord  Ordinary  to  proceed  accordingly.** 

Lord  Ordinary f  JeSr^y.^'Act,  Cuninghameand  Patton  ;  Greig 
and  Morton,  W.S.,  Agents, — Alt.  Wbigham;  Jaraea  Ferguson, 
W.S.,  Agent,— T.,  C/er*.- .[J.H.] 


bth  February  1835. 

Sfcono  Division. — (J.  R.) 

No.  150.— John  Swan,  &c.,  Suspender Sy  tr.  The  Go- 
vfiRNOR  and  Co31Pany  of  the  JBank  cf  Scotland, 
Chargers. 

Cash> Credit— Cautioner — Stamp— Statute, 55  Geo.  III.  r.  184. 

'  ''^A  pQrtjf  kaving,  by  virtue  of  two  bonds  of  credit,  tke  one  dated 
in  1HI9,  and  the  other  in  1825,  had  extensive  transactions  vntk 
a  Bank,  which  were  entered  respectively  in  two  separate  aec<mmis, 

.  which  were  annually  balanced^  doqueted,  and  vouchers  delivered 
up:  and  on  the  party  becoming  bankrupt,  a  certified  acconnt 
having  been  made  out  from  the  books  of  the  Bank  in  tke  stipulateit 
form,  and  a  charge  given  to  the  co-obligants  on  the  bond  of 
1825  (only  one  of  whom  was  an  obligant  on  tke  bond  of  1819^  ; 
and  it  appearing  that  the  balance  eharged/or  included  a  balance 
brought  from  the  account,  under  the  bond  t^\S\9,  *U  the  time  U 
was  closed  in  1830 — Letters  suspended,  so  far  as  regarded  the 
balance  brought  from  the  account  kept  under  the  bond  of  1819; 
but,  quoad  vXtr^^  found  orderly  proceeded,  in  respect  of  tke  ec* 
counts  doqueted  and  balances  certified,  although  it  was  alte^t'datd 
offered  to  be  proved,  that  tke  drafts  or  orders,  by  which  the  party 
entitled  to  the  cask- credit  had  operated  upon  his  aeetmnt  iritk  the 
Bank,  were  all  unstamped,  and  made  and  issued  (and  known  i«r 
tke  Bank  to  be  so  J  in  circumstances  which  did  not  entitle  them  to 
the  exemption  from  stamp  duty  specified  in  tke  55tk  Geo.  HI.  c. 
184. 

By  the  55th  Geo.  III.  chap.  184,  imposing  certnin 
stamp  duties  on  bills,  promissory-notes,  &c,,  the  fol- 
lowing exemption  is  made  in  faTonr  of  drafts  npon 
bankersi  viz.: 

'<  All  drafts  or  orders  foe  the  psyment  of  any  sum  of  money  to 
the  bearer  on  demand,  and  drawn  upon  any  banker  or  bankers; 
or  ainy  person  or  persons  acting  as  a  bUnker,  who  shall  reside  or 
transact  the  business  of  a  banker,  within  ten  miles  of  the  place 
where  such  draf  ta  Or  orders  shall  be  issued,  provided  such  place 
shall  be  specified  in  such  drafts  or  orders ;  and  profided  the  same 
shall  bear  date  On  or  before  the  day  on  which  the  same  shall  be 
issued ;  and  provided  the  same  do  not  direct  the  payment  to  be 
made  by  bills  or  promissory-notes.** 

The  Statute  then  provides : 

Sect.  XIII.  ;' And,  for  the  more  effectually  presenting  of 
frauds  and  evasions  of  the  duties  hereby  granted  onibiUs  of  ex- 
.change,  drafts  or  orders  for  the  payment  of  money,  ai\der  icolour 
of  the  exemption  in 'favour  of  drafts  or  orders  upon  bankets 
or  persons  acting  as  bsnkers,  contained  in  the  schedule  hereunto 
annexed,  be  it  further  enacted.  That  if  any  person  or  persons 
shall,  after  the  -31st  day  of  August  1815^  make  and  is^sue,  or 
cause  to  be  made  and  issued,  any  bill,  draft  or  order,  for  the  psy* 
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ment  of  money  to  the  bemrer  on  demand,  upon  any  banker  or 
Imiikera*  or  any  person  or  persons  acting  as  a  banker  or  bankers, 
which  shall  be  dated  on  any  day  subsequent  to  the  day  on  which 
it  shall  be  issued,  or  which  shall  not  truly  specify  and  express 
tbe  place  where  it  »h<i]|  be  issued,  or  which  shall  not  in  every 
mpcct  fall  within  the  said  exemption,  uuless  the  same  shall  be 
duly  stamped  as  a  bill  of  exchange  according  to  this  Act,  the 
person  or  persons  so  offending  shall,  for  every  such  bill,  draft  or 
order,  forfeit  the  sum  of  ^100;  and  If  any  person  or  persons 
shall  knowingly  receive  or  take  any  such  bill,  draft  or  order,  in 
payment  uf  or  as  secm'ity  for  the  sum  therein  mentioned,  he,  she 
or  they  shall,  for  every  such  bill,  draft  or  order,  forfeit  tbe  sum 
of  £iii ;  and  if  any  banker  or  bankers,  or  any  person  or  persons 
acting  as  a  banker,  upon  whom  any  such  bill,  draft  ororder,  shall 
be  drawn,  shall  pay,  or  cause  or  permit  to  be  paid,  the  ssm  of 
money  therein  expressed,  or  any  part  thereof,  knowing  the  same 
to  be  post-dated,  or  knowing  that  the  place  where  it  was  issued 
is  not  truly  specified  and  set  forth  therein,  or  knowing  that  the 
aame  does  not  in  any  other  respect  fall  within  the  said  exemption, 
then  the  banker  or  bankers,  or  person  or  persons  so  offending 
shall,  for  every  such  bill,  draft  or  order,  forfeit  the  sum  of  £100, 
and  moreover  shall  not  be  allowed  the  money  so  paid,  or  any  part 
thereof,  in  account  agaioRt  the  person  or  persons,  by  or  for  whom 
such  bill,  draft  or  order,  shall  be  drawn,  or  his,  her  or  their  exe- 
cutors or  administrators,  or  his,  her  or  their  assignees  or  creditors 
in  case  of  bankruptcy  or  insolven^,  or  any  other  person  or 
persons  claiming  under  him,  her  or  them." 

By  the  9th  Geo.  IV.  chap.  49,  pas.<ed  I5th  July 
1828,  it  ii  enacted, 

Sect.  XV.  '<  That  from  and  after  the  passing  of  this  Act,  all 
drafts  or  orders  for  the  payment  of  any  sum  uf  monev  to  the 
bearer  on  demand,  and  drawn  in  any  part  of  Great  Britain,  upon 
any  banker  or  bai»kers,  or  any  person  or  persons  acting  as  a 
banker,  who  shall  reside  or  transact  the  bustihess  of  a  banker 
within  fifteen  miles  of  the  place  where  such  drafts  or  orders 
shall  be  issued,  shall  be  and  the  same  are  hereby  exempted  from 
any  stamp  duty  imposed  by  any  Actor  Acts  in  force  immediately 
before  the  passing  of  this  Act,  any  thing  in  any  such  Act  or 
Acts  to  the  contrary  notwithstanding;  provided  the  place 
where  such  drafts  or  orders  shall  be  issued  shall  be  specified 
therein ;  and  provided  the  same  shall  bear  date  on  or  before  the 
day  on  which  the  same  shall  be  issued ;  and  provided  the  same 
do  not  direct  the  payment  to  be  made  by  bills  or  promissory- 
notes." 

Mr  William  Martin,  writer  in  Lockerhy,  had  a 
cash-credit  with  the  branch  of  the  Bank  of  Scotland 
at  Dumfriesi,  on  which  be  operated  to  a  larffe  extent. 
This  cash-credit  was  constitaled  by  two  Bonds ;  of 
which  the  first  was  for  £600,  and  was  granted  in  June 
1819,  by  .Mr  Martin,  along  with  the  suspender  Mr 
Swan,  and  certaia  other  parties ;  and  the  second  was 
for  £l  0,000,  and  was  granted  in  September  1825  by 
Mr  Murtin  and  the  suspenders — the  obligation  of  the 
latter  being  therein  restricted  to  £5000.  Under  this 
restriction,  the  bond  last  mentioned  bound  Uie  parties 
to  pay  to  the  Bank 

'<all  such  sums,  not  exceeding  ^10,000  Sterling,  as  shall  be 
drawn  out  from  the  said  Bank  by  .me  tbe  said  William  Martin, 
or  as  may  be  contained,  due,  paid,  payable  or  claimable^  on  any 
drafts,  orders,  bills,  promissory-notes,  receipts,  goarentees,  letters, 
obligations  and  documents  whatever,  drawn,  accepted,  granted, 
indorsed,  or  any  bow  signed  by  me  the  said  William  Martin,  or 
on  my  procuration,  or  liable  on  me  by  any  legal  construction, 
and  whether  discounted  or  paid  to  me  the  said  William  Martin, 
or  to  any  other  party,  or  retired  by  the  said  fiank',  or  otherwise 
taken  or  holden  by  or  for  the  -said  Governor  and  Company,' all 
thereby  t/uo  faeto  to  be  doe  hereon,  and  chargeable  to  the  said 
cash-account." 

The  bond  also  contained  this  clause : 
"  And  any  account  or  certificate,  signed  by  the  principal  account- 


ant of  the  said  Governor  and  Company,  or  by  their  agent  and 
accountant  for  the  office  where  tbe  said  cash-account  may  then 
or  before  be  kept,  shall  be  sufficient  to  ascertain,  specify  and 
constitute  the  sums  or  balances  such  as  aforesaid,  to  be  due 
hereon  in  principal,  and  thereon  legal  interest  aforesaid,  and 
shall  warrant  hereon  ail  ezecutorials  of  Uw  against  usconjuoetly 
and  severally,  and  our  foresaids,  for  such  sums  or  balances  in 
principal,  and  thereon  legal  interest  aforesaid,  and  for  tbe  said 
liquidate  penalty.'* 

In  virtue  of  these  two  bonds,  which  were  in  the 
usual  form  of  cash-credit  bonds,  Mr  Martin  had  ex- 
tensive dealings  with  the  Bank  for  a  succession  of 
years  through  their  agent,  Mr  John  Barker;  the 
mode  of  his  operations  being  either  by  drafts  or  or- 
ders for  caxh,  or  by  tbe  discounting  of  bills.  Tlie 
drafts  Ujted  by  Mr  Martin  were  furnished  to  him  by 
the  Bank,  and  were  printed  and  unstamped,  and  hav- 
ing blanks  to  be  filled  up  by  the  user  in  the  following 
form  ; 

« Dumfries,  18 

"  To  the  agent  of  the  Bank  of  Scotland,  Dumfries. 
*'  Pay  the  bearer,  and  charge  to 

account  of  .*' 

Mr  Martinis  operations,  under  the  bond  of  I8l9| 
formed  a  separate  and  distinct  account,  ir  the  books 
of  the  Bank,  from  that  embracing  his  transactions 
under  the  subsequent  bond  of  1825;  and  each  account, 
as  long  as  it  was  kept  open,  was,  in  conformity  with 
the  usual  course  of  business,  balanced  annoAlly,  when 
it  was  doqueted  by  the  parties,  and  the  rolatife  vouch- 
ers delivered  un.  It  appeared  that  the  aocoont  ap- 
plicable to  the  hrst  bond  was  adjusted  in  April  18^0 
by  the  following  doquet : 

**  Dnm/rieh  6/A  ^pril  ie30.^This  aceoeat  settled,  vonebers 
exchanged,  and  the  baUince  of  £552,  8.  8.,  brought  to  debit  of 
new  account  at  1st  ult."  (Signed)         **  Wu.  MaaTlN.'* 

And  again,  that  the  account  applieable  to  the  te* 
cond  bond  was  in  April  i8Jl  duqueted  in  the  follow- 
ing manner : 

"  Dumfriet,  13/A  April  1831.— This  accoimt  settled,  vouchers 
exchanged,  and  the  balance  of  j£d^36,  14.  4.,  principal  and  in- 
terest, brought  to  the  debit  of  new  account  at  96th  February 
last. 

"  For  Wm.  Martin,  p.  mandate  Fsa.  S.  Mastik." 

These  doquets  were  in  the  same  ternit,  mutaiu  mu* 
tandiSf  as  those  of  preceding  years. 

Jt  was  alleged  by  tbe  suspenders  that  Mr  Martio» 
during  the  whole  course*  of  his  transactions  with  the 
Bank,  had.  his  constant  residence  at  Lockerby,  which 
is  thirteen  miles  distant  from  Dumfries,  or  at  least  ia 
not  within  ten  miles  Jthereof,  where,  besides  his  busi- 
ness of  a  writer,  he  carried  on  the  trade  of  a  disoosoter 
of  bills,  and  that  tlie  cash-drafts  by  means  of  wliioh 
Mr  Martin  operated  upon  his  bank  account*  either  for 
bis  own  use  directly',  or  as  payments  to  third  partieff 
were  all  made  and  issued  by  him  at  Lockerby,  al- 
though bearing  the  printed  word  '*  Dumfries,"  as  the 
place  of  issuing,  and  were  all  dated  one  or  more  daya 
subsequent  to  the  day  on  which  they  were  issued  or 
delivered  by  Mr  Martin,  aud  were  in  numerous  in« 
stances,  in  order  to  suit  the  purposes  of  Mr  Martia'a 
transactions  with  third  parties,  made  payable,  not  to 
the  bearer  on  demand,  but  to  particular  individuals 
therein  named ;  all  which  circumstances,  it  was  said, 
were  familiarly  known  to  Mr  Barker,  the  Bank's 
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agent,  in  conseqnence  of  the  frequent  correspondence 
find  long  course  of  dealing  which  had  subsisted  be- 
tween him  and  Mr  Martin,  whose  drafts  however 
were,  notwithstanding,  all  cashed  at  the  Bank,  either 
by  remittances  to  himself,  or  by  the  retirement  of  his 
bills.  It  was,  however,  distinctly  denied  by  the  char- 
gers that  such  were  the  true  facts  of  the  case,  who, 
on  the  contrary,  stated,  that  so  far  as  known  to  the 
Bank,  Mr  Martin's  drafts  upon  his  cash-account  bore 
^ach  its  true  date,  and  were  Issued  each  at  the  place 
speciBed  in  the  draft  itself,  and  in  particular,  that  Mr 
Martin  was  in  the  habit  of  coming  once  every  week 
to  Dumfries,  and  nsually  occupied  premises  in  the 
Globe  Inn  there,  where  he  transacted  his  business, 
and  that  his  drafts  were  frequently  both  presented 
and  subscribed  by  himself  in  the  office  of  the  Bank, 
but  that  when  these  were  presented  by  a  stranger, 
they  were  understood  and  believed  at  the  Bank  to 
have  been  issued  by  Mr  Martin  at  his  own  business 
apartments  in  the  Globe  Inn. 

Mr  Martin's  affairs  having  become  embarrassed,  his 
estates  were  sequestrated  in  July  1831,  and  Mr  Bar- 
ker, the  agent  of  the  Bank,  was  appointed  trustee 
thereon.  A  large  balance  being  due  by  Mr  Martin 
on  his  cash-credit  with  the  Bank,  they  claimed  to  be 
ranked  therefor  under  the  sequestration,  and  the  claim 
Was  admitted  by  the  trustee,  without  objection  on  the 
park  either  of  the  suspenders  or  of  the  other  creditors. 
Thereafter,  rn  August  1832,  the  Bank  having  raised 
diligence  against  the  suspenders,  charged  them  for 
payment  of  £4709,  18.  3.,  as  the  balance  of  principal, 
interest  and  expenses,  alleged  to  be  due  by  Mr  Mar- 
tin, conform  to  a  certificate,  of  date  Sd  August  18S2, 
ander  the  bands  of  the  Bank's  agent  and  accountant. 
This  certificate  bore,  that  the  different  items  compos- 
ing said  sum  were  due,  '^  pursuant  to  bond,  dated  the 
28tli  day  of  September  1825  years,"  by  Mr  Martin 
and  the  auspenders ;  and  the  account  to  which  it  re- 
ferred stated  a  balance  to  be  doe  to  the  Bank  by 
**  cash-drafts"  under  said  bond,  of  a  large  amount,  but 
there  was  besides  included  in  said  account,  and  cover- 
ed by  said  certificate,  an  alleged  balance  of  principal 
and  interest  tm  due  in  like  manner  by  "  cash-drafts," 
Bnder  the  furmer  bond  of  June  1819,  and  which  ba- 
lance had  been  transferred  from  the  separate  account 
in  the  books  of  tlie  Bank  applicable  to  that  bond,  and 
was  now  comprehended  in  •  the  sum  charged  for,  as 
due  by  the  snspeudert  under  their  obligation  in  the 
second  bond. 

•  Of  this  charge  the  suspenders  presented  a  bill  of 
suspension  (which  was  passed  upon  caution),  and, 
inter  ntia^  pUaded^l.  That  they  could  not  be  answer- 
able for  the  balance  alleged  to  be  due  under  the  bond 
of  1819,  seeing  that  they  were  not  parties  thereto, 
and  that  the  bond  of  1825,  to  which  they  were  parties, 
and  which  was  the  only  one  narrated  in  the  letters  of 
horning  on  which  the  charge  proceeded,  besides  mak- 
ing no  reference  to  the  former  bond,  nor  to  any  arrear 
of  debt  contracted  under  it,  was  neither  intended  by  the 
partiesj  nor  in  legal  construction  could  be  held  to  ap- 
ply to  those  transactions  under  the  first  bond,  which, 
m  the  books  of  the  chargers  themselves,  were  kept 
quite  separate  and  distinct  from  the  account  applicable 
to  the  second  bond. — II.  That  the  charge  could  not 


be  maintained,  in  respect  the  claim  of  the  chargers 
arose  out  of  transactions  which  were  contrary  to, 
and  entirely  null  under  the  stamp  acts ; — the  whole 
balance  charged  for  being  composed  of  money  paid 
b^  the  chargers  on  unstamped  drafts  or  orders,  which 
did  not  truly  specify  and  set  forth  the  place  where 
tliey  were  issuud, — were  post-dated, — and  were  not 
payable  to  the  bearer  on  demand ;  and  all  of  which 
drafts  Were  paid  by  the  chargers,  knowing  that  the 
same  did  not  fall  within  the  statutory  exemption* — 
III.  That  the  suspenders  were  not  barred  from  investi- 
gating the  real  nature  of  the  transactions  in  question 
by  the  alleged  settlements  of  accounts  between  the 
chargers  and  Mr  Martin,  or  ranking  of  the  chargers' 
claim  in  the  sequestration,  in  respect  (1.)  That  these 
settlements  were  res  inter  alios,  in  so  far  as  concerned 
the  suspenders;  (2.)  That  they  were  entered  into  by 
the  chargers  themselves  or  their  agent,  and  under  con- 
cealment or  ignorance,  on  the  part  of  the  suspenders, 
of  the  real  nature  of  the  transactions  and  claim;  and, 
(3.)  That  the  claim  being  contrary  to  public  law,  the 
objections  thereto  founded  on  the  stamp  laws,  could 
not  be  waived  or  excluded  by  any  private  paction. 

The  chargers,  inter  alia,  jieaded — I.  That  the  sus- 
penders had  homologated  the  debt  charged  for,  by 
allowing  the  chargers  to  rank  therefor  m  Martin's 
sequestration,  without  objection.— .11.  That  the  char- 
gers were  entitled  to  claim  from  the  suspenders  the 
balance  due  under  the  bond  of  1819,  in  respect  the 
whole  debt  charged  for  did  not  exceed  £5000,  the 
sum  for  which  the  suspenders,  under  the  bond  of  1825, 
were  liable,  and  that  the  part  of  said  debt  referable  to 
the  first  bond  fell  properly  within  the  terms  and  mean- 
ing of  the  obligation  undertaken  in  the  second  bond. — 
III.  That  the  whole  balance  charged  for  being  legally 
constituted  and  ascertained,  not  only  by  accounts  cer- 
tified by  the  Bank's  agent  and  accountant,  but  also  by 
accounts  finally  settled  and  doqueted  by  the  parties, 
the  whole  allegations  of  the  suspenders  respecting  the 
drafts  Vnade  by  Mr  Martin  on  the  Bank  were  irrele- 
vant, and  the  offer  tor  prove  them  was  rhcompetent, 
in  respect  the  chargers'  claim  was  not  founded  upon 
the  drafts  which  were  given  ap  to  Mr  Martin,  hot 
upon  the  doqueted  account  under  his  hand,  which,  in- 
dependently of  the  drafts,  was  a  legal  vonclier  of  the 
debt  charged  for.— ^IV.  That  in  the  circumstances,  no 
violation  of  the  stamp  acts  was  imputable  to,  or  could 
be  proved  against  the  chargers. 

On  5th  June  1834,  the  Lor^  Ordinary  (Medwyn) 
ordered  cases,  and  thereafter,  on  12th  November,  his 
Lordship  made  avisandum  therewith  to  the  Court. 
The  case,  after  a  hearing,  was  advised  to-day. 

The  Lord  JuUlee-'Clerlc'^ln  considering  this  case,  I  mast 
confess  that  I  have  found  the  question  to  be  attended  with  tome 
degree  of  difficulty.  In  forming  our  opinions,  I  think  it  is  ne- 
cessary, in  the  lir»t  place,  to  attend  to  the  teims  of  the  bond 
which  Wtts  granted  in  1825.  and  which  is  appended  to  the  record ; 
and  we  must  farther  attend  to  this  circumstance,  that  it  is  only 
upon  that  bond  that  the  present  charge  proceeds.  I  cannot 
find  any  other  ground  on  which  to  proceed,  in  regard  to  this 
churge,  than  the  liond  of  1825.  Then,  what  is  the  nature  of  the 
trmnsactions  which  that  bond  contemplated  ?  It  it  a  cashcredit 
to  be  operated  upon  by  William  Martin.  He  is  tbe  only  party 
who  is  to  operate.  Now,  in  the  first  place,  it  is  material  to 
observe,  that  the  bond  contains  the  usual  clause  in  cash-credit 
bonds,  that  an  account,  certified  by  the  agent  and  accountant  of 
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tbe  Bank,  shall  be  tuffirient  to  aieertein  tnd  constitute  the  debt 
to  become  due  under  it,  and  to  authorise  diligence  at  the  in. 
atarice  of  the  Bank.  This  is  the  usual  stipulation  in  such  bonds, 
and  there  is  nothing  illegal  in  it.  Farther,  in  terms  of  tbe 
bond,  the  cautioners  are  really  co-obligants  with  the  party  who 
is  to  operate  in  Tirtue  of  it — (  His  liordship  was  here  under- 
Mtood  to  intimate  his  opinion,  that  that  part  of  the  debt  charged 
for.  which  was  referable  to  the  bond  of  1819,  could  not  be  sUted  in 
this  process.) — Now,  then,  in  the  present  case,  there  is  a  certi- 
fied account,  as  required  by  the  bond ;  but  it  is  said,  that  al- 
though the  accounts  between  the  parties  bear,  that  at  the  dif- 
ferent annual  settlements  which  took  place,  they  were  examined 
and  doqueted  as  correct,  the  suspenders  are  still  entitled  to 
have  these  accounts  opened  up,  on  tbe  ground  that  the  opera* 
tions  recorded  in  them  were  conducted  in  violation  of  the 
stamp  laws.  The  question  therefore  is,  are  we  to  open  up 
tbe  doqueted  accounts,  and  are  we  bound  to  give  effect  in 
this  mse  to  the  stamp  acts  ?  Now  it  appears  to  me  that  the 
pre«ent  is  noi  one  of  those  cases  where  we  have  no  alternative 
but  to  give  effect  to  the  stamp  act.  I  know  of  no  principle  on 
which  the  Court  can  be  called  upon  to  make  the  investigation 
which  is  here  desired.  When  the  party  himself  who  is  en- 
titled to  operate,  admits  the  debt,  it  appears  to  me  there  is  no 
ground  for  the  inquisitorial  inquiry  which  is  asked,  merely  be- 
cause these  parties  say,  let  us  go  back,  and  we  will  point  out 
some  cases  where  there  has  been  a  deviation  from  the  stamp  act. 
For,  when  we  come  to  look  into  the  clause  in  the  stamp  act 
which  is  founded  on,  I  have  considerable  doubt  whether  it  can 
be  held  to  apply  to  the  present  question.  I  doubt  whether, 
upon  the  Statute,  any  other  party  than  he  who  is  entitled  to 
make  the  draft  or  order  upon  the  Bank,  can  state  the  penal  ob- 
jection. The  Statute  makes  no  mention  of  collateral  securities, 
bat  seems  to  be  limited  to  tbe  case  of  the  party  himself  who  makes 
the  draft,  and  his  representatives.  It  is,  therefore,  extremely 
doubtful  whether  any  other  party  can  plead  upon  the  Statute. 
In  these  circumstances,  I  think  it  would  be  dangerous  to  au- 
thorise any  post  facto  Inquiry  such  as  is  now  asked,  where  we  see 
that  there  have  been  doqueted  accounts  between  the  parties, 
bringing  out  regular  balances,  and  which  are  legal  vouchers  of 
the  debt.  I  am  therefore  of  opinion,  that  in  so  far  as  regards 
the  contractions  under  the  bond  of  1825,  the  letters  are  orderly 
proceeded. 

Lord  Meadovohank. — I  must  say  that  I  am  of  the  same  opi- 
nion. Tbe  clause  in  the  stamp  act  is  one  inflicting  a  penalty, 
and  we  canaot  extend  it  farther  than  ita  terms  will  allow.  I 
also  agree  in  thinking  th«t  the  second  bond  in  1825  does  not 
eover  the  advances  made  in  virtue  of  the  bond  of  1819,  tfnd  that 
the  chargers  are  not  therefore  entitled  to  include  in  their  pre* 
sent  diligence  that  portion  of  the  debt  in  question. 

Lord  CUmiee, — I  Cannot  extend  the  Act  of  Parliament  founded 
on  by  the  suspenders  to  farther  penalties  than  it  has  itself  pre- 
acrikied.  As  to  the  Statutes  against  tippling,  and  the  game  laws, 
where  there  is  a  moral  object  to  be  enforced,  I  am  not  surprised 
that  the  enactments  of  these  Statutes  may  be  extended  some- 
what broadly,  but  in  regard  to  a  Statute  which  corrects  no  wrong, 
and  whose  object  is  only  to  raise  a  revenue  in  the  country,  I 
have  no  idea  that  its  provisions  can  be  extended  brvond  what  is 
deariy  prescribed  in  tbe  Act  itself.  As  to  tbe  otoer  question, 
I  have  some  doubts  whether  the  balance  due  under  the  first  bond 
does  not  fall  properly  enough  to  be  considered  as  a  debt  falling 
nnder  the  subsequent  bond.  It  rather  appears  that  any  sum 
which  this  party  might  contract  was  ipta  faeto  chargeable  upon 
this  new  bond.  The  balance  under  the  old  bond  might  have 
been  sooner  transferred,  had  circumstances  been  in  that  state  as 
to  suggest  that,  but  then  the  terms  of  the  bond  itself  seem 
to  supersede  the  operation  of  tfmnsferring  the  balance  upon  the 
old  bond  to  the  new  bond. 

Lord  Medvyn,-^!  thought  it  proper  to  report  this  case ;  and 
I  am  glad  to  find  that  your  Lordships  nave  confirmed  the 
opinion  which  I  had  formed  regarding  It,  when  it  was  before 
me  in  the  Outer- House.  I  concur  with  the  Lord  Jastice- 
Clerk  in  taking  the  same  view  of  the  difficulty  as  to  the  applica- 
tion of  the  stamp  lawa  Martin  himself  might  have  objected, 
and  bis  heirs  anid  assignees,  but  I  am  doubtful  how  far  the  ob- 
jection can  be  competently  pleaded  by  any  other  parties.     I 


agree  also  with  what  Lord  Glenlee  has  said  Hgainst  the  extension 
of  tbe  stamp  acts  to  cases  to  which  they  do  not  strictly  apply. 
In  the  present  case,  before  the  settlement  of  accounts  betweeir 
the  parties  took  place,  the  vouchers  might  hHve  been  objec« 
tionable;  but  had  this  party  no  right  to  substitute  a  legal 
voucher,  so  as  to  obviate  such  an  ungracious  plea  as  this  whicb 
is  now  maintained?  Having  obviated  tbe  objection  in  good 
time,  and  before  legal  proceedings  were  adopted,  I  think  Mr 
Martin  did  wl^t  he  was  bound  to  do,  and  legally  and  morally 
entitled  to  do,  and  that  his  cautioners  are  bound  by  bis  act.  As 
to  tbe  second  point,  the  credit  conferred  by  the  new  bond  had  a 
view  to  prospective  transactions,  and  the  difficulty  I  have  is  this, 
that  the  transference  of  the  old  debt  was  an  operation,  not  of 
Martin,  but  of  tbe  Bank.  I  scarcely  think  that  the  terms  of  the 
bond,  as  referred  to  by  Lord  Glenlee,  are  sufficient  to  authorise 
such  transference ;  end,  therefore,  in  regard  to  that  part  of  the 
debt  charged  for,  I  think  the  letters  are  not  orderly  proceeded. 

The  Court  pronounced  the  following  interlocutor  : 

"  In  respect  that  the  present  charge  proceeds  only  on  the  bond 
of  credit  dated  in  1825,  Sustain  the  reasons  of  suspension  as  to 
that  portion  of  the  debt  churgcd  for,  which  had  been  contracted 
under  the  previous  bond  of  credit  dated  in  1819;  suspend  the 
letters  rimplwUer  to  that  extent,  and  decern,  without  prejudice 
to  any  competent  action  to  be  brought  by  tbe  chargers  for  re- 
covery of  the  balance  due  under  that  previous  bond  as  effeirs : 
daoad  uitra,  as  to  the  debt  contracted  under  the  second  bond 
above  alluded  to,  and  in  respect  of  the  accounts  doqueted,  and 
balances  certified  by  the  proper  parties,  repel  the  reasons  of  sua* 
pension,  and  find  the  letters  orderly  proceeded,  and  decern :  Find 
tbe  chargers  entitled  to  the  expenses  of  process,  but  subject  to 
modification,  allow  an  account,"  &c. 

Suspenders'  Authorities. ^2.)  55  Geo.  IIL  c  184.  Allan 
9.  Keeves ;  I  East,  435,  S.  C. ;  3  IQsp.  281,  S-  P.  Whitewdl 
a.  Burnett ;  3  B.  and  P.  559.  Castleman  r.  Kay ;  2  B.  and  P. 
383.  Rex  v.  Pooley ;  3  B.  and  P.  Dougal}  v.  Renfrewshire 
Bank;  Murray's  Reports,  5th  Vol.  p.  337,  and  Fac.  Coll.  15th 
December  1830.  (3.)  Arnot,  9ch  July  1623;  Mor.  14,051. 
Fairbairn,  22d  January  1629;  Ibid.  14.053.  Eari  of  Kioghoro, 
llth  December  1673;  Ibid.  14,062.  Dick,  12th  March  10R5r 
Ibid.  14.064.  Hamilton,  20th  December  1709;  Ibid.  14,064. 
Ersk.  III.  t.  3.  sec.  64.  Pringle  e.  Tate,  &c.,  17th  November 
lb32;  S.  and  D.  XL  47.  Leith  Bank.  12th  May  1830;  S. 
and  D.,  Vol.  VIII,  p.  721.  Scott  v.  Oilmore;  3  Taunt.  2S0. 
Preston  o.  Jackson ;  2  Surk.  237. 

Chargers*  Authorities. — (3  )  Aytoun  a.  Dougall,  15(h  Do* 
cember  1830 ;  9  S.  and  D.  194.  Barnes.  Dowding  and  Bartly 
0.  Headly  and  Conway ;  Taunton's  Reps.  Vol.  IL  p.  184.  (4.) 
9  Geo.  IV.  c.  49,  sec.  15. 

Lord  Ordinary^  Medwjm.— '^cl.  Dean  of  Fa^'ulty  (  Hope)  and 
Graham  Bell;  William  Martin,  S.S.C.,  jigera.—^U.  Skene 
and  Walker;  Davidsons  and  Syme,  W.S.,  jfi^entu^Mt  Thotn* 
son,  Clerk.^[J.ii.] 


5th  Februarj^  1835. 

Seoono  Division. — (G.  D.) 

No.l5L-*-P£T£R  Brown,  Punuer^  v.  John  Hutton 

Syme,  Defender. 

Witness,  Admlastbllity  of^-Partnersbip-^-^naciieii^'ii^ftreu^Al 
to  compel  a  party  to  take  a  traniferenie  to  certain  skmret  of  a  comm 
pan^f  taU  to  have  been,  purehaaed  for  his  behoof,  the  defence 
against  which  was,  that  the  pursuer  had  frauduUnlty  represented 
the  company  to  be  prosperous,  whereas  he  knew  it  to  ba  insoloent 
^~Heid  that  a  partner  of  the  company  was  an  admissible  «if« 
nest  for  the  pursuer. 

This  was  an  action  broaght  by  tliA  pursuer,  to  com- 
pel tbe  defender  to  take  a  transference  to  certain 
shares  of  a  Glass  Company,  said  to  hare  been  par- 
chased  for  tbe  defender's  behoof,  and  with  his  money, 
ill  May  1829.  (when  the  seqaestration  of  the  Stirling 
Bank,  of  which  the  defendfer  was  a  partneri  was  in 
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dependence),  and  for  relief  of  certain  calls  paid  by  the 

Etirauor  thereon.  The  defence  wa9,  that  the  parsaer 
ad  fraudulently  led  the  defender  to  beliere  that  the 
said  Company  was  a  profitable  concern,  whereas  the 
pursuer  knew  that,  in  point  of  fact,  it  was  irretriev- 
ably insolvent,  and  therefore,  that  the  defender  was 
not  bound  to  take  a  transference  to  the  shares.  The 
issues  which  came  to  be  tried  before  the  Lord  Presi- 
deot  on  22d  July  1834,  were  as  follows  : 

**  1.  Whether,  in  the  month  of  May  1829,  the  defender  em- 
ployed the  pursuer  to  procure  fifty  shares  of  the  stock  of  the 
Cdinburgb,  Glasgow  and  Alloa  Glass  Company,  and,  in  the 
month  of  June  Jf829,  fifty  other  shares  of  the  said  stock,  for 
behoof  of  the  defender ;  and  whether  the  pursuer  did  accord- 
ingly procure  said  shares ;  and  whether  the  defender  wrongfully 
fails  to  take  delivery  of  the  said  shares,  or  any  of  them,  and  to 
pay  the  calls  efieiring  thereto,  and  otherwise  relieve  him  as  li- 
belled? or,  2.  Whether,  by  the  false  and  fraudulent  representa- 
tions, or  fraudulent  concealment  of  the  pursuer,  as  to  the  credit 
and  solvency  of  the  said  Company,  the  defender  was  induced  to 
purchase  the  said  shares,  or  any  of  them?" 

After  various  witnesses  had  been  examined,  the 

fmrsuer  adduced  Mr  Maurice  Lothian,  solicitor-at* 
aw,  who,  it  was  admitted,  was,  and  had  been,  a  part- 
ner of  the  Company  for  several  years,  and  who  was 
objected  to  by  the  defender  as  an  incompetent  wit- 
ness, in  respect  that,  being  a  partner  of  the  Company, 
lie  had  an  interest  that  the  pursuer  should  succeed  in 
subjecting  the  defender,  who  was  a  responsible  per- 
son, in  joint  liability  for  the  obligations  of  the  Com- 
pany, which  (it  was  offered  to  be  proved)  was  insol- 
rent.  Answered — The  pursuer  is  not  alleged  to  be  in- 
solvent, and  the  witness  has  no  interest  to  substitute 
the  defender  in  room  of  the  pursuer.  Besides,  suc- 
cess in  this  action  does  not  relieve  the  pursuer  inter 
loctof,  or  of  his  liability  to  third  parties. 

The  Lord  President  overruled  the  objection,  and 
allowed  the  witness  to  be  examined :  whereupon  an 
exception  was  taken,  and  the  same  judgment  and  ex- 
ceptions were  repeated  as  to  various  other  witnesses 
aimilarly  aituated.  The  defender's  counsel  then  stated, 
thai  io  consequence  of  the  decision  of  the  Court  al- 
lowing the  witnesses  objected  to  to  be  examined, 
and  toe  turn  the  evidence  had  taken,  he  gave  up  the 
case:  whereupon  the  Lord  President  directed  the  jury 
to  find  for  the  pursuer  on  both  issues,  which  they  ac- 
cordingly did. 

A  bill  of  exceptions  having  b^en  presented,  apd 
coooaci  heard,  the  Court  disallowed  the  exception. 

Jory  Cause.— ^cf.  Cuninghame  ;  Mackenzie  and  Macfarlane, 
W.  8*,  ^f  mf  J.—* Wtt«  Dean  of  Faculty  (Uope}j  Graham  and 
Anderson,  W.S,,^gents.^[G,p.] 

&h  February  1835. 

FiasT  Divt8ioK.-~(  G.  D. ) 

No.  152. — Earl  of  Traquair's  Trustees  and 
Libutbnamt-Gknsral  Aimslir,  Pursuers^  v.  An- 
struther's  Trustees,  Defenders. 

Trustees,  Liability  of— Factor — Trutteet  being  atuhorited  by  the 
iruU'deed  le  appoint  one  of  their  own  number,  or  any  other  per- 
tont  factor  to  collect  and  receive  the  funds,  and  apply  them  to 
the  purpo§eM  of  the  truitf  dedaring  t/tat  the  tnitteei  $hould  not 
be  liable  fer  the  inlromimcuM  of  their  Jactor^  nor  for  omia$iont, 
but  thould  only  be  bound  to  act  honourably^  and  should  be  liable 
each  for  hit  own  actual  intromitiiont  only — Circumitancee  in 
wliich  hddt  ifi(*i  l^t  other  truttees  were  not  liable' for  the  balance 


due  by  one  of  their  number,  who  had  been  appainied  factor  and 
had  become  bankrupt. 

The  late  John  Anstrnther,  of  Airdit,  died  on  18th 
June  1819,  leaving  a  trust-deed  dated  3d  August 
1812,  by  which  he  conveyed  certain  parts  of  his  lands 
and  his  whole  moveables,  under  certain  exceptions, 
Io  Sir  Robert  Bruce  Henderson  of  Straiton,  Captain 
John  Cheape  of  Kossie,  and  James  Heriot  of  RanMr- 
nie,  W.S.,  as  trustees  for  certain  purposes.  The  pre- 
sent question  related  to  the  personai  liability  of  Sir 
Robert  and  of  Captain  Cheape,  for  the  intromissions  of 
Mr  Heriot,  who  had  acted  as  factor  under  the  trust, 
and  had  latterly  become  bankrupt,  with  a  sum  of 
£6146,  4.  1^.  of  the  trust-funds  in  his  hands. 

it  appeared  that,  by  the  trust-deed,  Mr  Anstrn- 
ther conveyed  to  the  parties  above  named,  and  to 
Major  Cheape,  who  did  not  accept,  a  majority  being 
a  quorum,  his  whole  lands,  excepting  his  lands  of 
Airdit  and  others  therein  specified,  and  also  his 
whole  moveable  property  (excepting  certain  parts 
thereof),  with  power  to  grant  leases  of  the  heritable 
subjects  for  such  periods  and  rents  as  they  should 
judge  reasonable, — to  sell  the  said  heritable  and 
moveable  subjects  by  public  roup  or  private  bargain, 
and  to  apply  the  proceeds  in  payment  of  the  truster's 
debts,  and  of  such  legacies,  gifts  or  provisions,  as  he 
should  appoint  by  any  writing  under  bis  hand,  and  also 
in  payment  of  certain  legacies  therein  specnfied,  in- 
cluding to  each  of  the  trostees  **  the  sum  of  £500 
Sterling,  as  a  mark  of  my  friendship  for  them,  and 
the  farther  sum  of  £105  Sterling  each,  to  purchase 
for  each  of  them  a  hogshead  of  claret,  as  a  recom* 
pence  for  their  troable  in  the  management  of  my 
affairs,  and  as  a  farther  testimony  of  my  afiection  for 
them."  The  residue  of  the  trust-estate  to  be  disposed 
of  as  therein  mentioned : 

**  As  also,  to  appoint  either  one  of  their  own  nnmbery  or  any 
other  person,  from  time  to  time,  as  factors  or  cashiers  for  coU 
lecting  and  receiving  the  said  debts  and  sums  of  monex,  rents 
and  arrears  of  rent,  interest,  annuities,  dividends,  and  prices  of 
stock,  and  prices  of  lands,  houses,  and  other  heritages,  and  other 
goods  and  effects  hereby  conveyed,  and  for  applying  the  aafsa 
to  the  uses  and  purposes  before  mentioned,  or  to  be  herein  after 
directed  by  me ;  and  to  give  such  factors  or  cashiers,  or  any  other 
person  to  be  employed  in  executing  this  trust,  such  allowances 
for  their  trouble  as  my  said  trustees  shall  think  reasonable ;  and 
in  general  to  do  every  thing  necessary  for  the  |>roper  exerotion 
of  the  trust  hereby,  created  :"  **  As  also,  that  the  discharged 
accounts  of  the  expense  of  executing  this  trust,  as  paid  by 
order  of  the  trustees  to  the  debursers  thereof,  or  on  aceoont 
under  the  hands  of  the  trustees,  or  any  of  them,  if  they  be  the 
debursers  themselves,  shall  be  sufficient  documents  of  such 
discharges  and  eipense,  without  farther  troable  of  vouchers  r 
As  also,  declaring  that  my  said  trustees  and  my  executors, 
acting  under  and  by  virtue  of  these  presents,  shall  not  be  liable 
for  ^ny  omissions  or  -.neglects  in  tbeir  management,  nor  for 
the  intromissions  or  solvency  of  the  factors,  orothers  whom 
they  employ,  or  the  debtors  whom  they  intrust,  but  shall  only 
be  bound  to  act  honourably,  and  shall  only  be  liable  for  their  ac- 
tual intromissions,  and  each  of  them  for  himself  and  his  ownae<* 
tual  intromissions  respectively,  and  no  farther." 

Sir  Robert  Henderson  and  Captain  Cheape .  being 
both  country  gentlemen,  granted  a  factory  inr  favour 
of  Mr  Heriot,  W.S.,  one  of  their  number,  which  was 
recorded  on  21st  September  1819.  Mr  Heriot  was 
at  that  time,  and  until  recently  before  his  bankrupt- 
cy, in  good  credit,  and  being  a  considerable  land- 
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ed  proprietor^  was  sappoaed  to  be  wealthy.  As  it 
was  supposed  that  there  might  be  an  nltimate  de- 
ficiency of  funds  to  meet  the  porposes  of  the  tro8t» 
the  trustees,  in  March  1824,  under  the  advice  ofcoitn- 
sel,  brought  a  multiplepoinding,  in  which  they  called, 
inter  alia^  the  present  pursuers,  not  in  the  character 
of  heirs-at-law,  in  which  they  now  pursued,  but  as 
legatees  under  the  trust-deed,  in  which  character 
they,  as  well  as  other  legatees,  drew  certain  sums 
authorised  to  be  paid  to  them  in  terms  of  certain  re* 

?orts  by  an  accountant,  and  interlocutors  of  Court. 
n  1824,  the  trustees  exposed  the  lands  of  Cruivie, 
conveyed  to  them  by  the  trust-deed,  to  public  sale  at 
the  upset  price  of  £26,000  Sterling ;  but  no  offerer 
having  appeared,  they  subsequently  sold  the  same  by 
private  bargain,  after  advertising  for  offers,  to  Dr 
Brigg^  of  St  Andrews,  the  highest  private  offerer,  for 
£24,800,  the  purchaser  undertaking  to  relieve  the 
trustees  of  £250,  due  to  one  of  the  tenants  for 
buildings,  and  to  pay  the  half  of  the  stamp  for  the  dis- 
position. Dr  Briggs  conceiving,  as  the  trustees 
alleged,  that  the  property  was  too  dear,  authorised  his 
agent  to  endeavour  to  get  quit  of  the  bargain,  where- 
upon Sir  Robert  Henderson,  one  of  the  trustees, 
agreed  to  relieve  him  of  it ;  and  accordingly  the  dis- 
position was  granted,  with  Dr  Briggs  consent, 
directly  to  Sir  Robert,  who,  before  acx;epting  of 
the  disposition,  wrote  to  the  heirs-at-Iaw  (tlie  pur- 
suers), mentioning  the  price  at  which  he  had  pur- 
chased the  estate,  and  requesting  to  know  whether 
they  meant  to  appeal  a  decision  then  recently  pro- 
nounced, assoilsieing  the  trustees  from  an  action  of 
reduction  of  the  trust-deed  at  the  instance  of  the 
heirs-at-law,  which  they  answered  they  did  not.  The 
£rst  report  in  the  multiplepoinding  by  tlie  accountant 
^ Mr  Paul)  was  made  in  1825,  and  a  division  was 
authorised  by  the  Lord  Ordinary,  and  took  place  in 
terms  of  it.  Hitherto,  or  at  leas^t  till  the  litigation 
between  the  trustees  and  the  heirs-at-law  as  to  the 
lands  of  Cruivie  was  settled  in  1824,  and  the  price  of 
these  lands  paid  by  Sir  Robert  Henderson,  the  oalance 
in  the  hands  of  Mr  Heriot,  the  factor,  had  been  sroalh 
])ut  by  the  second  report  of  the  accountant  lodged  on 
21st  June  1828,  it  appeared  that  there  was  (including 
a  sum  of  ir*758,  18.  10.  of  interest  charged  against  the 
factor,)  a  <*  balance  due  by  the  factor  at  Slst  De- 
cember 1827,  of  £5632,  10.  9.,"  amounting,  with  in- 
terest to  Lammas  1828,  at' three  per  cent,  to  £5731, 
28.  1  fd.  From  "  the  fore-end"  of  the  sum  for  divi- 
sion, as  at  Lammas  1828,  the  accountant  stated  that 
there  fell  to  be  set  apart  certain  sums  to  Miss  Ann 
Sophia  Lindsay  towards  her  claim,  given  in  since  last 
interim  division,  and  amounting  together  to  £1237, 
Os.  2d.  Neither  the  accountant,  however,  nor  the  pre- 
sent pursuers,  who,  as  already  mentioned,  were  claim- 
ants in  the  multiplepoinding  qua  legatees,  nor  any  of 
the  other  parties,  suggested  that  it  was  unsafe  to 
allow  this  sum  of  £1^7,  0. 2.  (ordered  to  be  retained 
from  the  sum  for  interim  division),  to  remain  in  the 
hands  of  the  factor,  neither  did  they  demand  consig- 
nation of  the  sum  in  the  hands  of  the  trustees,  or  of 
their  factor.  After  this  second  report  by  the  account- 
ant had  been  lodged,  the  trustees  gave  in  a  minute, 
stating,  that  th(*y  were  not  iu  safety  to  pay  (as  re- 


commended by  the  aecountant)  the  dividends  set  apart 
to  the  heirs-at-law,  till  it  was  determined  whether 
the  heirs  were  liable  for  a  certain  bond,  and  an  an- 
nuity payable  to  the  truster's  natural  daughter,  Miss 
M^Gowao,  but  craved  that  the  Lord  Ordinary  would 
authorise  the  trustees  to  make  certain  payments  therein 
enumerated,  which  were  authorised  and  made  accord- 
ingly* A  third  report  had  been  prepared  by  the 
accountant,  and  lodged  in  process  much  about  the 
time  when  Mr  Heriot  became  bankrupt. 

The  late  Eiarl  of  Traqoair  and  Lieutenant  General 
Ainslie,  succeeded  as  heirs-portioners  ab  intestato  to 
the  lands  of  Airdit,  belonging  to  Mr  Anstruther,-and 
not  included  in  his  trust-deed.  The  lands  of  Winks- 
town  had  been  conveyed  by  Mr  Anstrnther  to  }^rs 
M'Gowan  in  liferent,  and'  her  children  in  fee.  The 
moveables  conveyed  to  Mr  Anstruther's  mother  wer^ 
worth  about  £600  or  £700. 

Mr  Anstruther,  subsequent  to  the  date  of  the  trust* 
deed,  had  granted,  inter  alia^  the  following  obliga- 
tions:— 1^,  A  bond  binding  himself,  his  heirs,  exe- 
cutors and  successors  whomsoever,  without  regard  to 
their  order  or  priority,  to  pay  to  Mrs  M'Gowan  a 
life  annuity  of  £100,  from  the  first  term  after  his 
death ;  also  binding  himself,  his  heirs,  executors  and 
successors,  to  pay  to  her  children  £2000.  2dy  A  bond 
binding  himself,  his  heirs,  executors  and  successors,  to 
pay  to  Ann  Sophia  Lindsay,  another  natural  dauffhter, 
a  similar  annuity  of  £50,  and  £lOOO  to  her  children* 
3^/,  A  bond  binding  himself,  his  heirs,  executors  and 
successors,  without  regard  to  tlieir  order  or  priority, 
to  pay  £500  at  the  first  term  after  his  death,  to  Mrs 
M'Gowan's  husband.  These  several  parties  having 
raised  an  action  against  Mr  Anstruther's  beirsoat-law 
for  the  said  annuities  and  provisions,  tho  latter  brought 
the  present  action  of  relief  against  the  trustees  of  Mr 
Anstrnther,  upon  the  footing  that  the  trustees  wera 
taken  bound  by  the  trust-deed  to  pay  the  truster's 
debts,  legacies  and  obligatioas :  That  they  were  con<« 
junctlyand  severally  liaole  for  the  trust-funds  in  their 
hands;  and  particularly,  that  Sir  Robert  Hendersoa 
and  Captain  Cheape  were  liable  for  the  balance  which 
they  had  allowed  to  remain  in  the  hands  of  Mr  Heriot  ^ 
at  the  time  of  his  failure. 

No  defences  were  lodged  for  Mr  Heriot,  and  de* 
cree  in  absence  was  pronounced  against  him.  The 
pursuers  pleaded — L  The  trust-funds  a'hich  came  into 
the  hands  of  the  defenders  having  been  sufficieat  for 
the  satisfaction  of  Mr  Anstruther's  whole  debts  and 
obligations,  and  the  defenders  having  failed  to  provide 
for  those  referred  to  in  the  summons  according  to  the 
directions  of  the  trust-deed,  the  defenders  are  per- 
sonally responsible  for  the  consequences  of  that  failure. 
— II.  There  is  no  room  for  contending  that  the  pur- 
suers are  primarily  liable  for  any  part  of  the  claims 
which  form  the  subject  of  the  preseiit  action  of  relief. 
On  the  contrary,  the  discharge  of  the  whole  of  these 
claims  was  one  of  the  primary  objects  of  the  trust. — 
III.  By  the  terms  of  the  summons  of  multiplepoind- 
ing, and  the  procedure  in  that  process,  the  liability  of 
the  trustees  for  the  sums  therein  mentioned,  was 
judicially  admitted  by  them;  and  the  said  trustees  are 
further  liable  in  the  conclusions  of  the  present  action, 
on  the  ground  that  they  improperly  faHed  to  obtemper 
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the  reports  of  the  acconntant  and  the  interlocators  of 
theCoart  in  said  process. — IV.  The  defenders  are 
specially  liable  in  the  conclusions  of  the  present  action, 
to  the  extent  of  the  loss  vvhich  has  been  sustained,  in 
consequence  of  the  trustees  having,  in  riolation  of  their 
duty,  allowed  the  trn<st-funds  to  remain  without  se- 
curity in  the  hands  of  Mr  Hcriot. 

The  defenders  plended-^J,  The  pursuers,  the  heirs- 
flt-law  of  Mr  Anstruther,  are  the  parties  primarily 
liable  for  several  of  the  claims  which  form  the  subject 
of  the  action  of  relief.  Two  of  these  claims  are  an- 
noities,  which,  as  hearing  a  tract  of  future  time,  ought 
to  be  paid  primarily  by  the  testator's  heirs  in  heritage 
ab  intestato.  Others  of  these  claims  being  moveable 
debts,  are  primarily  due  out  of  the  moveable  sncces- 
•ion  of  Mr  Anstruther  ab  inteiiato.  None  of  these 
claims  are  mentioned  in  the  trust-deed  ondnr  which 
the  defenders  acted  %  and  they  do  not  fall  under  that 
class  of  deeds  and  obligations  for  which  the  trust- 
AStale  was  to  be  primarily  liable. — II.  The  terms  of 
the  trust-deed  under  which  the  defenders  acted,  pro- 
tect them  from  any  further  responsibility,  except  for 
their  own  actual  and  individual  intromissions  respec- 
tively, and  that  they  should  act  honourably  in  the 
affairs  of  the  trust. — HI*  In  appointing  Mr  Heriot  as 
their  factor,  the  trustees  were  not  only  warranted  by 
the  trust-deed,  but  also  by  the  uni%'en(al  opinion  that 
was  entertained  of  Mr  Heriot's  ahility,  integrity,  and 
iolvevcy ;  and  thev  have  not  otherwise  riolHted  their 
duty  as  tru»<tee8  by  their  conduct  in  'regard  to  Mr 
Heriot.— IV.  By  milling  the  actiirti  of  multiplepoind* 
ing,  the  trustees  brought  the  whole  matters  of  the 
trust  under  judicial  discussion,  and  placed  them  in 
menihus  curia.  Tbey  stood  henceforth  merely  in  the 
situation  of  parties  entitled  to  propose  and  suggest  to 
the  Lord  Ordinary  what  ought  to  be  done ;  but  not 
responsible  either  for  what  might  or  might  not  be 
done  under  his  Lordship's  authority.— V.  It  cannot 
be  held  that,  in  any  respect,  the  orders  of  the  Lord 
Ordinary,  or  of  the  Court,  were  violated  by  the  de- 
fenders, or,  so  far  as  they  know,  by  Mr  Heriot. — VI. 
The  pursuers  having  been  made  aware  of  the  funds 
being  in  the  hands  of  Mr  Heriot,  are  not  entitled  now 
to  plead  that  the  trustees  personally  received  and  in- 
tromitted  with  them. — VI L  The  pursuers  being  parties 
to  the  action  Of  multlplepoinding,  in  which  they  had 
an  interest  i»  leMlees,  were  entitled  and  bound  to 
objeot,  if  they  saw  dense,  to  any  part  of  the  judicial 
procedure,  or  to  the  arrangement  and  situation  of  the 
trust-funds,  which  formed  the  subject  of  that  pro- 
cedure, and  they  are  not  now  entitled  to  allege,  that 
the  defenders  are  personally  liable,  in  consequence  of 
any  thing  whieh  was  done,  or  which  was  not  done, 
stnoe  they  themselves  made  no  objection  or  sugges- 
tion at  the  time. 

On  28th  November  ISS^,  the  Lord  Ordinary  (Core- 
house), 

"  Having  heard  counsel  for  tbe  parties  on  the  closed  record,  and 
having  considered  the  productions  and  whole  process,  aMoilziea 
the  defenders  from  the  conclusions  of  the  libel,  and  decenis  : 
Finds  no  expenses  due. 

"  AVtf.— Mr  Anstnither,  in  his  trust-deed,  bestowed  extm^ive 
powers  on  the  trustees  and  restricted  their  liNliility  by  n  rlause 
expressed  in  uiiusu^U  and  very  anxious  terms.    Thi'y  arc  autho- 


rised to  appoint  one  of  their  own  number,  or  any- other  person, 
factor  or  cashier.  That  indiridual  is  empowered  to  collect  and 
receive  all  the  trust-funds  conveyed,  and  to  apply  them  to  the 
uses  and  purposes  of  the  trust  It  is  afterwards  declared,  rbac 
the  tru«t(*es  shall  not  be  liable  for  any  omissions  or  neglects  in 
their  management,  nor  for  the  intromissions  or  insolvency  of  the 
factor,  or  others  they  employ ;  but  that  tbey  shall  only  be  bound 
to  act  honourably,  and  shall  only  be  liable  for  their  actual  intro- 
missions, and  each  of  them  for  himself,  and  bis  own  adual  in- 
tromissions respectively.  I'he  accepting  trustees  appointed 
James  Heriot  of  Ramomie,  writer  to  the  Signet,  one  of  tbetr 
number,  factor  and  cashier.  It  is  not  denied  that  be  waa  of  un- 
doubted credit  at  the  time,  and  supposed  to  be  possessed  of  m 
large  fortune.  He  had  been  the  agent  of  the  truster,  and  aeems 
to  be  suggested  as  factor  in  the  trust-deed,  as  none  of  the  other 
trustees  was  a  professional  agent.  It  is  admitted,  that  he  alone 
intromitted  with  any  of  the  funds,  and  that  none  of  the  defen- 
ders had  any  intromission  in  the  sense  of  the  trust-deed,  where 
actual  intromission  is  carefully  distinguished  from  constructive 
intromission.  The  trustees  directed  him  to  open  an  account 
with  one  of  the  Edinburgh  banks,  which  he  did ;  and  for  some 
years,  during  which  the  trust-deed  was  under  challenge,  he  seems 
to  have  retained  very  small  sums  in  bis  hendfi.  After  the  con- 
clusion of  that  suit  in  1824,  a  multiplepoinding  became  neces- 
aary  to  adjust  the  claims  of  the  legatees  and  annuitants ;  and,  on 
a  remit  to  Mr  Paul,  acconntant,  an  interim  report  was  made  in 
July  1824,  and  a  second  report  in  182^.  In  terms  of  these  re- 
ports, payments  were  made,  but  the  accountant  directed  a  sura 
to  be  set  apart  for  answering  annuities.  No  suggestion  was 
made  by  the  accountant,  that  the  funds  so  set  apart  should  be 
lent  out  or  secured,  nor  was  there  any  order  of  the  Court  to  that 
effect.  Neither  the  pursuers,  who  were  parties  to  the  suit,  nor 
any  of  the  cluimants,  moved  the  Court  that  any  part  of  the  fund 
in  medio  should  be  consigned.  Air  Heriot  retained  the  sums 
which  the  accountant  had  reported  should  be  excluded  from  the 
interim  division^  and  be  allowed  an  additional  sum  to  accumulate 
in  his  hands,  which  remained  till  his  bankruptcy.  As  the  defen- 
ders, therefore,  had  no  actual  intromission,— a^  they  trsnagressed 
no  order  of  the  truster  or  of  the  Court,— as  they  were  guilty  of 
no  fault,  except  a  neglect  or  omission  to  see  that  Mr  HerioC  bad 
lodged  his  receipts  regularly  in  the  bank,  which  they  had  direct- 
ed him  to  do, — as  it  is  not  alleged  that  they  had  reason  to  entertain 
any  suspicion  of  his  credit  till  his  bankruptcy  took  place, — there 
is  no  ground,  in  the  Lord  Ordinary*s  opinion,  fur  subjecting  them 
to  the  loss  which  has  occurred.  From  exuberant  confidence  in 
their  factor,  they  acted  imprudently  and  carelessly,  but  it  was  an 
omission  only,  and  certainly  it  was  no  act  of  trans^reiuiion,  far 
less  a  HUkoHonrablg  act*  The  case  of  Moffat  against  Roliert- 
son,  31  St  January  1834,  on  which  the  pursuers  have  founded, 
does  not  apply.  There  the  trustees  were  directed  to  see  certain 
annuities  secured,  or  retain  a  sum  in  their  own  bands  to  answer 
them.  Robertson,  the  defender,  one  of  the  two  accepting  trus- 
tees, interfered  to  the  effect  of  authorising  the  sum  required  to 
remsin  in  the  bands  of  bis  co- trustee  without  security.  On  his 
part,  therefore,  there  was  not  s  neglect,  but  m  transgression  of 
the  truster's  order ;  for  the  sum  was  neither  secured,  nor  waa 
it,  according  to  his  plea,  retained  in  the  hands  of  the  trustees. 
In  this  view  of  the  case,  it  is  unnecessary  to  consider  the  first 
plea  in  law  for  the  defenders,  namely,  that  the  pnrsuera,  as  in 
right  of  the  heir-at-law,  are  liable,  without  relief  from  the  exe- 
cutors, for  several  of  the  clsims  which  form  Che  subject  of  this 
action.  The  Lord  Ordinary  thinks  that  plea  ia  ill  founded.  A 
circumstance,  which  at  first  sight  appeared  suspicious,  baa  been 
satisfactorily  explained.  One  of  Mr  Anstruther's  trustees  pur« 
chased  an  estate  falling  under  the  trust-deed,  but  he  did  so  not 
from  the  trustees,  but  from  a  peraon  who  had  purchased  it  from 
them,  after  it  bad  been  exposed  by  publie  auction.  It  is  not 
averred  on  the  record  that  there  vras  any  collusion  in  this  trans- 
action. No  expenses  have  been  found  due  to  the  defender«  ; 
for,  although  legally  irresponsible,  they  acted  with  great  impru- 
dence and  negligence,  and,  in  particular,  they  allowed  their  own 
order  for  a  period  of  years  to  be  disobeyed  by  their  factor.** 

The  pursuers  reclaimed  on  the  merits,  and  the  de- 
fenders on  the  point  of  expenses. 
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The  Court  thought  that  the  pursuers  were  just  at- 
tempting to  make  the  defenders  liable  for  the  very 
things  which  the  clauses  of  the  trust-deed  (which,  it 
was  remarked,  were  the  strongest  that  could  well  be 
imagined)  were  anxiously  framed  to  protect  the  de- 
fenders against,  but  that  the  defenders  could  not  look 
for  their  expenses, — and  they  unanimously  adhered. 

Lorfl  Ordinary y  Corehouse.— ^c/.  Dean  of  Faculty  (Hope) 
and  Walker;  Walker,  Richardson  and  Melville,  W.S*,  Jfientt, 
— jiti.  Rutberfurd  and  U.  J.  Rubertson;  Tbomas  Leburn, 
S.S.C.,  ^£«iu.— L^-^'l 


6/A  February  1835. 
First  Division (G.D.) 

No.   153. — Thb  Edinburgh   Oil  Gas   CompanTa 

Pursuers^  v.  Clyne's  Trustees,  Defender*. 

ilrbitntion-^udicial  Reference  —  Proponed  and  Repelled-— 
Appeal— Process-— ^n  aetion  by  «  Company  agnintt  a  thare' 
hotUer  Jot  payment  of  calUt  and  a  counter  action  at  fits  I'n- 
»iane€  against  the  Company^  baoinfs  been  referred  by  a  joint 
sninule  ofcoumel,'  whieh  the  shareholder  afterwards  disclaimed ; 
und  the  Court  havings  after  full  diseuseion,  sustained  the  re- 

Jierenetf  and  subsequently  decerned  in  terms  of  the  r^eree*s  re-- 
porif  which  judgment  toas  appealed^' Held,  in  an  action  at  the 
instance  of  the  Company ,  to  compel  the  shareholder  to  transfer 
his  shares  to  them,  in  terms  of  the  award,  on  payment  of  the 
damages  thereby  found  due  to  him,  ^c»,  I.  That  the  share- 
holder  was  not  entitled  to  plead  that  t/ie  referee  was  not  duly 
appointed,'— that  his  proceedings  were  irregular,^-'Or  that  his 
award  was  ultra  vires.—//.  That^  after  damages  had  been 
awarded  to  the  shareholder,  he  was  no  longer  entitled  to  claim  an 
option  of  retaining  the  sharet,  in  place  of  accepting  the  damages. 
—^m,   7*Aril  he  was  litMefor  one^haJf  of  the  fee  paid  to  the  rC" 

Jeree,'—'IV.  That  he  was  not  entitled  to  have  the  action  sisted 
tUl  the  rciult  of  his  appeal. 

In  January  1827,  the  Edinburgh  Oil  Gas-Light 
Company,  incorporated  by  5  Geo.  I V*  c.  76,  raised  an 
aetion  against  the  late  David  Clyne,  S.S.C.,  as  a  pro- 
prietor of  52  shares  of  the  stock  of  the  Company,  for 
£*;^60,  as  the  amount  of  two  calls  on  his  stock.  Clyne, 
in  October  1829,  raised  a  counter  action  against  the 
Company  for  £11 83,  10.  5^.,  as  the  amount  of  install 
ments  and  premiums,  &c.,  paid  by  him  on  his  said 
shares  of  stock,  for  which  he  held  the  Company  and 
directors  liable,  in  consequence  of  their  having,  with- 
out his  consent  (on  discontinuing  the  manufacture  of 
oil  gas),  disposed  of  their  works  and  property  to  the 
Jildinburgh  Coal  Gas  Company,  and  on  other  grounds. 
Issues  having  been  adjusted  for  trial  in  both  cases,  the 
following  minute  of  reference  was  signed  at  the  bar 
by  the  counsel  for  the  partieSi  in  the  presence  of  Mr 
Clyne : 

**  The  parties  agree  to  refer  the  two  actions  to  Mr  John 
Bo]rd  Greensbields,  with  full  powers  to  determine  all  questions 
between  the  parties,  and  to  determine  the  questions  of  expenses ; 
and  tbey  reqtiest  the  Court  to  interpone  their  authority  to  this 
minute  of  judicial  reference.**  (Signed)  *'  John  HorE,  for 
parsner.  James  Keay,  for  the  Oil  Gas  Company.  Failing 
Mr  Oreensbields,  the  parties  agree  to  refer  to  any  referee  to 
be  named  by  the  Lord  President"  (Signed)  "  Johk  Hope, 
J.  Keav." 

Whereupon  the  following  interlocutor  of  Court 
was  pronounced : 

'*  \9ih  December  1 881. «- Admits  the  judicial  reference  and  in 
terms  thereof,  remits  to  the  judicial  referee,  to  consider  the 
causes,  and  to  report,  and  continues  both  cases  till  such  report  is 
made."        (Signed)        •'  C.  Hope." 


Mr  Greensbields  afterwards  appeared  at  the  bar  of 
the  Court,  and,  in  presence  of  the  parties,  stated  that 
he  declined  to  accept  of  the  reference  made  to  him» 
whereupon  the  Lord  President,  iu  terms  of  tlie  power 
conferred  upon  him,  named  Duncan  M'Neill,  £sq.9 
advocate,  as  judicial  referee,  and  the  following  inter- 
locutor was  pronounced  : 

"  22d  December  1831 — The  Lord  President,  in  virtue  of  the 
power  given  to  him  l>y  the  within  judicial  minute,  and  in  re«pect 
Mr  Greensbields  has  declined  to  accept,  names  Mr  Duncan 
M'Neill,  advocate,  as  judicial  referee  in  these  cases:  And  the 
Lords  of  new  remit  to  the  said  Duncan  M*Neill,  as  judiciHl  re-, 
feree,  to  considiM-  the  cases  and  to  report ;  and  continue  both 
cases  till  such  report  is  made,  and  refuse  both  motions  for  Mr 
Clyne." 

The  motions  for  Mr  Clyne,  here  referred  to  as  re* 
fused,  were  to  the  effect,  that  both  cases  should  he 
remitted- to  the  Lord  Ordinary  to  decide  the  same  on 
the  closed  records,  as  the  Lord  President  had  ex- 
pressed an  opinion,  after  the  opening  speech  to  the 
jury,  that  they  resolved  entirely  into  a  question  of 
iaw,*-i-that  he,  Mr  Clyne,  had  not  seen  or  agreed  to 
the  minute  of  reference  at  the  time,  and  that  he  had, 
immediately  on  going  home,  written  to  the  jury  clerks, 
intimating,  that  if  it  containt*d  '<  any  thing  prejudicial 
to  the  ordinary  remedies  of  law,  and  particularly  lo 
the  right  of  appeal  to  the  House  of  Lords,  it  is  not 
what  i  can  assent  to."  Mr  McNeill  having  accepted 
of  the  reference,  as  devolved  on  him  by  the  Lord  Pre* 
sident,  took  evidence  which  occupied  several  days  — 
heard  the  parties  at  great  length — issued  notes — and 
thereafter,  on  1 1th  May  183*^,  pronounced  an  award, 
finding,  1.  That  the  Oil  Glas  Company  were  entitled 
to  decreet  against  Mr  Clyne  for  the  two  calls  sued  for, 
amounting,  with  interest  at  VVhitsuaday  1828,  to  £289, 
16s.  lOfd.  *Z.  That  Mr  Clyne  was  entitled  to  decree 
against  the  Company  for  £780,  with  interest  from 
Whitsunday  1828,  under  deduction  of  the  foresaid 
sum  of  £289,  16.  10^.,  leaving  a  balance  doe  to  .Mr 
Clyne,  as  at  Whitsunday  i828,  of  £190,  3.  1^.,  whioit 
sum,  with  interest  from  that  date, 

*'  Mr  Clyne  is  entitled  to  recover  from  the  said  Company,  upon 
his  surrendering  the  fifty-two  shares  of  the  Edinburgh  Oil 
Gas- Light  Company  stock  held  by  him,  or  transferring  the 
same  in  favour  of  the  said  Company,  or  of  any  person  or  per<^ 
sons  they  may  direct  for  their  behoof.*' 

3.  That  the  Company  were  entitled  to  reservation  of 
any  claim  competent  to  them  against  Mr^  Clyne,  for 
calls  subseouent  to  those  decerned  for,  reserving  to 
him  his  defences  thereagainst,  but  that  the  Compauy 
were  not  entitled,  in  the  meantime,  to  withhold  pay- 
ment of  the  above  £490,  3.  1^.  on  account  of  any  such 
alleged  claim. 

"  Quarto,  I  find  that  neither  party  is  entitled  to  expenses 
against  the  other  party,  but  that  both  parties  are  conjunctly  and 
severally  liable  to  the  clerk  to  the  reference  for  his  expenses  and 
trouble,  which  I  tax  at  ^21  Sterling,  with  relief  to  either  party 
paying  the  same  against  the  other  party,  to  the  extent  of  ona 
half." 

On  28th  June  1832, 

**  The  Lords  having  heard  counsel  for  the  parties  on  the  motion 
for  the  Oil  Gas  Company,  and  on  motions  for  David  Clyne, 
dismiss  the  motions  for  David  Clyne,  and  approve  of  the  award 
by  Duncan  M'Neill,  the  judicial  referee — Interpone  the  autho- 
rity of  the  Court  thereto,  and  decern  against  the  parties  for 
implement  thereof  to  each  other." 


208 


THE  SCOTTISH  JURIST. 


[Feb. 


Thereafter,  the  agent  for  the  Company  wrote  to 
Mr  Clyne»  proposing  that  the  fee  to  the  judicial  re- 
feree slioald  be  75  guineas,  and  stating,  that  if  Mr 
Clyoe  should  have  no  objection  to  this  sum  the  Com* 

Eany  would  pay  it,  and  hold  Mr  Clyne  liable  for  the 
aln  Mr  Clyne  having  returned  no  answer  within 
the  time  specified,  the  fee  was  paid;  and  Mr  Clyne 
having  declined  to  accept  payment  of  the  sum  found 
due  to  him,  under  deduction  of  his  half  of  the  fee,  the 
Oil  Gas  Company  brought  the  present  action,  sub* 
suming,  that  although  they  had  required  Mr  Clyne 

"  to  take  payment  of  the  buid  so  found  due  to  bioi,  under  the 
above  deduction,  and  to  execute  a  transfer  of  his  shares  in  their 
favour,  yet  he  refuses,  or  at  least  delays  so  to  do  ;** 

and  concluding  that  he  should  be  decerned,  upon  pay* 
meot  being  made  or  tendered  to  him  of  the  sum  found 
doe  by  the  award, 

**  ooder  the  sforesaid  deduction  of  his  proportion  of  the  fees 
paid  to  the  referee  and  clerk  ;  to  execute,  in  favour  of  the  per- 
suers,  or  of  such  other  person  or  persona  as  they  may  direct,  a 
regular  and  valid  transfer  of  the  fifry-two  shares  of  capital  stock 
held  by  him  in  the  said  Company,  in  terms  of  the  Act  of  Par- 
liament constituting  the  Company  ;** 

and  to  find  Mr  Clyne  liable  in  expenses  of  process. 
In  defence,  Mr  Clyne  pleaded — I.  That  the  action  was 
ioeompetent,  in  respect  the  Edinburgh  Oil  Gas  Com- 
iMiny  had  no  title  to  pursue — that  Company  having 
Deen  dissolved  and  consolidated  with  the  Edinburgh 
Coal  Gas  Company  since  Whitsjunday  1828,  and  that 
this  was  truly  an  action  by  the  Coal  Gas  Company, 
of  which  Mr  Clyne  never  was  a  member ;  and  farther, 
in  respect  that  the  subsumption  and  conclusion  were 
at  variance  with  each  other,  the  suhsnmption  being, 
that  the  Company  had  required  Mr  Clyne  to  take 
payment,  and  the  conclusion  being,  that  Mr  Clyne 
ahonld  be  decerned  to  execute  a  transference,  on  pay* 
nent  being  made  or  tendered  to  him. — II.  That  the 
reference  was  unauthorised  by  Mr  Clyne,  and  he  had 
appeared  before  the  referee,  under  protest  that  he  did 
not  recognise  his  authority* — III.  That  the  action  was 
unnecessary,  in  respect  the  judgments  of  the  Court 
sustaining  the  reference  and  award  were  in  the  course 
of  being  appealed  to  the  House  of  Lords. 

The  Loitl  Ordinary  repelled  the  preliminary  de- 
fences, and  thereafter  (Mr  Clyne  having  died,  and  his 
trustees  been  sisted  in  his  room),  his  Lordship,  on  9th 
July  1834, 

'*  Having  considered  the  closed  record,  and  heard  counsel  for 
the  parties—  Repels  the  defences,  decerns  against  the  defenders, 
conform  to  the  conclusions  of  the  libel ;  finds  the  defenders 
liable  in  expenses,**  &c. 

'*  Note,'—The  Court  having  interponed  its  authority  to  the 
decree-arbitral  pronounced  by  Mr  M*NeiU  in  the  judicial  sub- 
mission between  the  parties,  after  much  opposition  on  the  part 
of  the  defenders,  they  are  not  entitled  to  plead,  as  they  have 
done,  either  that  Mr  M*Neill  was  not  duly  appointed  arbiter, 
that  the  proceedings  before  him  were  irregular,  or  that  his  de- 
cree was  vltra  pires,  AM  these  defences,  and  others  of  the 
same  nature,  are,  in  consequence  of  the  decree  of  the  Court, 
now  final,  to  be  held  either  as  proponed  and  repelled,  or  com- 
petent and  omitted.  It  is  said  that  by  the  decree-arbitral  an 
option  is  given  to  Mr  Clyne,  either  to  receive  the  sum  awarded 
Co  him,  on  his  surrendering  his  fifty-two  shares,  or  to  retain  bis 
shares  and  give  up  his  daim  for  that  sum.  But  it  is  thought 
he  bad  no  sach  option.  His  anion  against  the  Oil  Gas  Com- 
pany was  laid  on  the  ground,  among  others,  that  the  Company 
had  traobCerred  his  right  and  intcreit  in  their  stock  to  the  Coal 


Gas  Company,  without  his  consent,  and  be  claimed  connpen. 
sation  and  damages  on  that  account.  But,  when  damnge,  alter 
a  long  litigation  was  awarded  to  him  in  satisfaction  of  that 
claim,  his  representatives  have  no  right  now  to  turn  round 
and  SHy  that  they  will  retain  these  very  shares  for  the  loss 
of  which  damages  were  awarded.  Mr  C)yne*s  option  wis 
made  at  the  time  he  brought  his  action.  No  objcetion  is 
made  to  the  fee  paid  by  the  purbuers  to  the  arbiter,  on  the 
ground  that  it  was  exorbitant  and  unreasonable.  There  ran 
be  no  doubt,  therefore*  that  the  defenders  are  liable  in  one- half 
of  it.  It  is  said  that  it  should  have  been  claimed  as  a  part  of 
the  eipenses  of  the  action.  But  the  arbiter  found  expen«ei  due 
to  neither  party,  except  to  the  clerk  for  his  expense  and  trouble, 
for  which  he  found  tbem  conjunctly  and  severally  liable.  For 
his  own  fee  he  had  no  power  to  decern,  and  therefore  (be 
claim  to  it  remained  to  be  enforced  in  another  action ;  and  the 
defender's  half  of  it  is  competently  concluded  for  ben^  as  a  de- 
duction from  the  sum  awarded  to  Mr  Clyne.** 

The  defenders  reclaimed,  and  pleaded-^Thnt  as  the 
conclusions  of  this  action  were  rested  entirely  on  th^ 
decision  in  the  other  tiro  actions,  appeals  in  both  of 
which  had  now  been  entered,  the  present  action  should 
be  sisted  till  the  result  of  the  appeals.  It  was  there- 
fore unnecessary  to  go  into  the  merits,  which»  bu«'- 
ever,  the  defenders  were  ready  to  enter  on. 

Answered — The  defenders,  if  dissatisfied  with  the 
judgment  in  the  present  action,  can  appeal  it  also, 
then  the  i«hole  three  appeals  will  be  disposed  of  at 
once. 

The  Court  unanimously,  and  without  difficulty,  ad* 
hered. 

Lord  Ordinary^  Cofehoose — Ad.  Keay  and  Hugh  Broce; 
Andrew  Gray,  W.S.,  A^eni — AU.  Boswell;  David  Mauson, 
S.S.C,  AgtuL-^B,,  C/«rJr.— [{;./>. I 


.6M  February  \^2^b. 

.  FiBST  Division.— (G.O.) 

No.  154. — Thomson's  Trustees,  Seminal  Pursuert 
qf  MuUiplepoinding^  v.  The  Koyal  Bank  of  6cot- 
LAND  and  Otueks,  Claimants. 

Sale — Abandonment — Damages  —  The  fnurekaser^  •/  kentabU 
tvlyeciB,  uttder  miuipe'itiUr*,  having  6cen  te^vttiraied :  and  Ike 
trusue  hoping  intimated  to  Ike  seUers  ikal  he  ahandaaed  thepw* 
chase  i  and  the  aellara  hanng  thereupom%  mUhoai  coaMkUing  any 
party.  Moid  the  property  l*y  auction  for  greatly  le$t  than  the  f/i« 
pvlated  firice^^ffeid  the  sellers  cannot  thereafter  claim  damegtt 
for  non-implement  of  the  bargain. 

The  late  Robert  Thomson,  merchant  in  Glasgow, 
who  died  in  1820,  by  his  trust-deed  and  aettiement, 
dated  22d  February  1610,  conveyed  his  whole  pro- 
perty to  the  pursuers  in  trust,  with  a.  power  of  salei 
for  certain  purposes,  and  to  hold  the  residue  for  be* 
hoof  of  the  truster's  son  and  grandchildren.  On  l5th 
March  1824,  Adam  and  Robert  Monteith,  two  of  the 
truster's  grandchildren,  purchas^d  from  the  trustees 
a  property  in  Glasgow,  by  the  following  missives: 

'*  To  the  trustees  of  Robert  Thomson,  Esq.,  deceaBed.~We 
agree  to  purchase  from  you  the  whole  property  in  Hutcbesoo 
Street,  belonging  to  Mr  Thomson's  estate,  at  the  price  of 
j£5300  Sterling,  the  price  to  be  payable  at  Whitsunday  next, 
when  our  entry  is  to  commence.  Th<;  purchase  is  made  under 
all  the  burdena  in  the  titles,  and  under  the  exception  of  tbe 
current  leases.  (Signed)  Robebt  Montexth,  Adam  Mon« 
TEITH,  Junior.**— •*  Glasgow^  IMk  March  1824. — To  Messn 
Robert  and  Adam  Monteitb, — Suis,  We  hereby  accept  of  the 
within  offer,  and  are.  Sirs,  (Signed)  John  Montkitu,  A. 
TiiMPLhxoN)  Ro.  Thomson.*' 
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On  14th  May  1824,  the  whole  ^ndchildren  ad- 
dre$3ed  a  letter  to  the  trnsteefi,  intimating  that  the 
pnrchaiie  had  been  made  for  their  behoof,  in  the  fol- 
lowing terms :         '  ^ 

"To  the  trustees  of  the  late  Robert  Thomson,  Esq.— We 
hereby  declare,  that  the  subjeetn  in  ^utcbeson  Street,  belong- 
ii)g  to  the  ]«te  Mr  Thomson's  estate,  were' purchased  for  our 
bfboof,  aod  we  desire  that  a  division  of  the  estate  may  be  made, 
and  tbjit  the  shares  efffeiring  to  us  may  go  towards  payment  of 
the  eaid  price  of  the  said  subjects.— We  are.  Gentlemen,  your 
mo$t  obedient  servants,   (Signed)   Adam  MoNTEriH,  R.  Pat- 

nsOK,  Ma  BY  MoNTEfTB,  W.  MONTEITH." 

Circnmstances  having  occurred  to  prevent  the  sale 
froin  being  carried  through  (which,  it  was  said,  had 
been  merely  intended  as  a  method  of  winding  ap  the 
tn]st*estate).  the  disposition  was  allowed  to  lie  over 
unsigned.  On  6th  and  l4th  July  1836,  Adam  and 
Robert  Mctttteith  were  sequestrated,  and  the  trustee 
on  their  sequestrated  estates  Intimated  to  the  pur- 
suers, on  1 2th  January  1827,  that,  on  the  part  of  his 
constituent's,  he  abandoned  the  purcha.se,  whereupon 
the  pursuers,  without  farther  consulting  the  creditors 
or  trustee  of  Adam  and  Robert  Monteith,  or  any 
other  partyi  sold  the  subjects  by' public  roup  in  No- 
rember  1827  for  £4116.  Thereafter,  the  pursuers 
brocight  the  present  action  of  raultiplepoinding  for  the 
dirision  of  Robert  Thomson's  trust  estate,  in  which 
action  claims  were  lodged  for  the  grandchildren,  for 
Adam  and  Uobert  Monteith's  trustees,  and  for  vor 
rioDs  creditors  of  the  parties.  The  pursuers  claimed 
n*tpntion,  out  of  the  trust-estate,  of  £l  196  of  damages, 
being  the  difference  between  the  price  obtained  for 
Che  subjects  and  that  for  which  they  had  been  origi- 
nally sold.  This  was  opposed  by  the  other  claimants, 
who  pleaded,  that  the  pursuers  had  acquiesced  in  the 
abandonment  of  the  purchase.  The  Lord  Ordinary 
(Corehouse),  on  19th  November  1834,  pronounced 
this  interlocutor  and  note : 

• 

**  Repels  the  claims  of  Robert  Thomson's  trustees,  against  the 
cstiite  of  Robert  and  Adam  Monteitb,  for  damages  on  ttccount 
of  the  trustees  of  the  said  Robert  and  Adam  Monteith  declining 
to  implement  the  bargain  for  the  property  in  Hutcbeson  Street, 
rondoded  by  the  missives  which  passed  between  Thomson's 
trustees  and  the  said  Adam  and  Robert'  Monteith  in  March 
1824;  and  with  respect  to  the  claim  of .  Thomson's  trustees 
a^tnst  the  said  estate  of  Robert  Monteith  for  a  debt  said  to  be 
doe  by  him  to  the  truster,  Robert  Thomson,  allows  the  trustees 
to  give  in  a  state,  showing  the  smount  on  their  claim  on  that 
•ccoantr  with  the  Touchers,  and  their  interest  in  Robert  Mon- 
t«ith*9  estate^  if  he  think  fit  to  answer  the  same,  and  that  within 
foarteen  days :  And  with  regard  to  the  claim  of  the  trustees  on 
the  estate  of  William  Monteith,  appoints  the  parties  to  prepare 
mutual  minutes  within  fourteen  days,  to  be  seen  and  revised 
within  fourteen  dirys  thereafter. 

"  Xoie There  was  a  concluded  sale  of  the  property  in  Hut- 

ebeson  Street  by  the  missives  hi  March  1824,'  Robert  and  Adam 
Monteith  being  the  purchasers.  On  the  15th' of  May. follow- 
isg,  it  was  explained  to  Thomson's  trustees  that  the  purchase 
was  made  for  behoof  of  the  truster's  grandchildren,  an  arrange- 
ment to  which  Thomson's  trustees  had  no  right  or  interest  to 
object,  because  it  did  not  liberate  Robert  or  Adam  Monteith 
from  their  respensibilicy  as  purchasers. '  On  the  bankruptcjf  of 
thone  individuals,  the  trustee  on  the  sequestrated  estates  notified 
to  Thonaort's  trustees,  on  the  part  of  the  creditors,  that  they 
abandoned  the  purchase.  Thomson's  trustees  acquiesced  in  that 
abandonment,  and,  without  consulting  the  creditors,  the  bank- 
rupts, or  any  one  else,  proceeded,  of  their  own  authority,  to  ma- 
nage the  property,  and  to  dispose  of  it  by  auction,  the  upset 
price  being  greatly  less  than  that  at  which  it  had  been  sold  to 

Vol.  Vil. 


Robert  and  Adam  Monteitb.  By  doing  so,  they  virtually  con^ 
sented  that  the  sale  should  be  annulled.  If  they  bad  meant  to 
found  upon  it  as  a  subsisting  contract,  to  the  effect  of  enforcing 
a  claim  of  damages,  it  was  their  duty  to  have  notified  this  dis- 
tiQctly  to  the  trustees  for  the  creditors,  and  to  have  taken  na 
step  as  to  the  disposal  of  the  property,  without  the  consent  o£ 
the  creditors,  and  the  sanction  of  judicial  authority." 

Thp  pursuers  reclaimed,  but  the  Court  adfiered^  and 
remitted  to  the  Lord  Ordinary  to  proceed  farther  in 
the  cause,  reserving  the  Question  of  expenses. 

Lord  Ordhwr^t  Corehouse. — yicL  Monteith  ;  W.  A.  O,  and 
R.  Ellis,  W.6.,  Agents.-— All.  J.  S.  More  and  Penney; 
^^en/.--Mr  Bell,  Cfcr*.— [G'.D.l 


%tk  February  1835. 
Second  Division. — (J.R.) 

No.  155.— James  Grant,  Pursuer^  v,  JoHec 
M'EpwAHD,  &c,.  Defenders. 

Trust^Deed,  Reduction  of— Poinding— Fniud— Statute,  1621, 
c,  18 — A  debtor,  who  was  charged  on  Utters  of  horning  at  the 
instance  of  a  creditor^  having',  on  the  \5th  April,  asked  and  ob- 
tained delay f  which  was  grafUed  till  the  21*1,  with  an  itUima^ 
tion  that,  if  the  debt  was  not  then  paid,  a  poinditt^  would  be  e«f- 
cuted:  and  kavimg,  on  the  lOiA,  granted  a  disposition  of  his  whole 
ejfeexs  to  trusteesforhis  creditors,  who,  on  same  dajf,  took  possession 
of  his  shvp,  and  made  an  inventory  of  his  slock  in  trade  f  and  the 
creditor  having,  on  the  2\  si,  employed  a  messenger  to  poind,  who, 
being  refused  access  by  the  trustees,  returned  an  extfcution  of  - 
lockfast  doors,  but  nftermsrds  obtaimed  letters  of  open  doom,  and 
poinded  on  ilhand  Oik  May-^HeUt  that  t/te  trust-deed  was  re* 
ducible  at  the  instance  of  the  poinding  creditor,  under  the  secontl 
branch  nf  the  jlet  }62\ ,  c,  \B, 

M<£dward  drew  two  bills  upon  Grant,  which  he 
indorsed  to  the  pursuer,  the  one  being  for  £30,  and 
the  other  for  £28,  10.  9.,  both  dated  44b  December 
1830,  and  payable,  the  former  four  months,  and  the 
latter  three  months  after  date.  Neither  of  these  bills 
having  been  paid  when  they  fell  due,  the  pursuer,  on 
11th  April  1B31,  obtained  letters  of  horning  upon 
both  bills,  and,  on  the  13th  of  that  month,  charged 
M'Edward  for  payment  of  the  £30  bill.  On  15th 
April,  M'Edward  addressed  a  letter  to  the  pursuer, 
requesting  indulgence  until  the  21st,  which  was  ac- 
ceded to  by  the  pursuer,  with  an  intimation  that,  if  a 
aettlement'did  not  then  take  place,  a  poinding  would 
be  executed  on  the  first  bill,  and  a  charge  given  upon 
the  £28  bill  on  the  evening  of  that  day.  In  the  mean- 
time, on  l9th  April,  M'Edward  granted  a  disposition 
of  his  whole  effects  to  Reid  and  others,  as  trustees  for 
his  creditors,  on  which  deed  a  minute  of  acceptance 
by  tiyo  -of  the  trustees  was  written  and  signed  on  the 
21st,  who  also  on  the  same  day  took  possessiou  of 
M*Edward*s  shop,  and  made  an  inventory  of  his  stock 
in  trade,  the  disposition  being  likewise  followed  by  a 
notarial  instrument  of  possession,  which  was  executed 
in  favour  of  the  accepting  trustees  on  the  26th.  Inti- 
mation of  this  trust-deed  having  been  made  to  the 
pursuer,  and  received  by  him  on  20th  April,  he,  on 
the  following  day,  besides  charging  M*Edward  for 
payment  of  the  £28  bill,  proceeded  to  execute  a  poind- 
ing on  the  other  bill  for  £30,  but  the  messenger  bar- 
ing been  unable  to  obtain  access  to  M*Edward's  shop, 
in  order  to  poind,  an  execution  of  lockfast  doors  was 
thereupon  returned  by  him.  The  pursuer  then  applied 
for  and  obtained  letters  of  open  doors ;  and  in  virtue  of 
these,  as  well  as  of  the  letters  of  horning  on  each  of 
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the  two  bills,  he,  on  4th  and  5th  May,  poinded  certain 
of  M'Edward's  effects.  The  pursuer  having  thereon 
presented  a  petition  to  the  Sheriff  for  a  warrant  of 
sale,  appearance  was  made  for  the  parties  professing  to 
act  as  M' Ed  ward's  trustees,  who  resisted  the  prayer 
of  tho  application,  on  the  ground  that  the  trust-deed 
Tested  them  with  the  property  of  the  effects  in  question. 
The  Sheriff-substitute,  on  9th  November  1832, 

*'  Having:  advised  this  process,  sustains  the  title  of  the  claim- 
ants under  the  trust-deed,  and,  hoc  itaiu,  refuses  the  warrant  to 
roup." 

In  these  circumstances,  the  pursuer  brought  the 
present  action  of  reduction  of  the  trust-deed,  on  the 
ground  that,  having  been  granted  in  order  to  defeat 
his  begun  diligence,  it  was  reducible  on  the  Act  1621, 
c.  18.  The  pursuer  also  brought  an  advocation  of 
the  process  of  poinding ;  and,  on  19th  June  1833,  these 
actions  were  conjoined. 

In  defence  it  was  stated,  that  the  bill  for  £28  being 
vitiated  in  the  date,  it  was  not  a  valid  document  of 
debt,  and  as  the  pursuer's  poinding  had  proceeded 
upon  both  bills  indiscriminately,  the  diligence  was 
therefore  wholly  inept.  There  were  other  grounds  of 
reduction  to  which  relative  defences  were  also  stated, 
but  the  case  was  not  pleaded  upon  tliese  to  the  Court. 

The  Lord  Ordinary  (Cockburn),  on  13th  December 
1834,  repelled  the  reasons  of  advocation,  and  sustained 
the  defences  against  the  reduction;  and  in  a  note 
observed : 

."  The  challenge  under  the  second  branch  of  the  Act  is  not  free 
from  difficulty,  because,  on  the  13th  of  April,  the  purFuer  gave 
a  charge  on  the  unvitiated  bill,  when  the  debtor  asked  delay  till 
the  21st,  which  being  granted,  he,  on  the  1 9th,  executed  the 
trust-deed. .  But,  Itt,  bis  thus  divesting  himself  in  favour  of  all 
his  creditors  is  no  conclusive  evidence  of  fraud,  either  on  bis 
part,  or  that  of  the  trustees.  2^/,  The  trust  was  carried  into  ef- 
fect, and  the  goods  in  question  were  taken  possession  of  by  the 
trustees,  before  the  pursuer  had  commenced  any  such  diligence 
as  is  necessary  by  the  Act  1621,  to  attach  the  debtor's  property. 
U'ls  poinding  was  only  attempted  on  the  21st  of  April,  and  the 
goods  had  been  made  over  on  the  19th  to  the  trustees;  who, 
when  the  poinding  messenger  appeared,  were  so  completely  in 
possession,  that  their  not  admitting  the  messenger  to  the  shop 
IS  one  of  the  charges  made  against  them  by  the  pursuer  himself. 
This  circumstance  of  possession  prior  to  poinding,  seems  to  have 
been  held  decisive  in  the  somewhat  analogous  rase  of  M*Caffie, 
8th  February  1628.  If  the  deed  be  saved  from  reduction,  of 
course  the  pursuer  must  be  held  wrong  in  the  advocation.  But 
even  though  it  were  to  be  reduced,  the  judgment  of  the  Sheriff 
was  right  when  it  was  pronounced,  because  he  was  bound  to 
give  effect  to  the  trust-deed  so  long  as  it  stood. ** 

The  pursuer  reclaimed. 

The  Court  were  unanimous  in  thinking  that  the 
trust-deed  fell  clearly  within  the  Statute,  as  being  an 
attempt  to  defeat  inchoate  diligence.  The  following 
interlocutor  was  pronounced : 

'*  Recal  the  interlocutor  complained  of;  In  the  process  of  re- 
duction repel  the  defences,  and  sustain  the  reasons  of  reduction 
as  founded  on  the  second  branch  of  the  Act  1621,  and  find,  de- 
cern and  declare  accordingly,  in  terms  of  the  conclusions  of  the 
libel,  and  find  the  pursuer  entitled  to  the  expenses  of  that  pro- 
cess:  Remit  back  to  the  Lord  Ordinary  the  conjoined  processes 
of  reduction  and  advocation,  in  order  to  apply  the  above  finding 
and  decree ;  to  hear  parties  further  on  all  other  points  of  the 
cause ;  and,  in  particular,  as  to  the  extent  of  the  debt  on  which 
the  advocator's  diligence  has  been  founded,  and  to  do  therein  as 
to  bis  Lordship  shall  seem  just.'* 

^  LorU  Ordinary f  CockhuTu.,— Jet,  Dean  of  Faculty  (Hope) 


and  Penney;  Robert  Roy,  W.S.,  Jgeni, — Alt.   Cuningharoe 
and  Russell ;  Greig  and  Morton,  W.S.,  Jgi^ntM, — Mr  Thomson, 


Qih  Febmarj/  1835. 
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No.  156. —  Roger  Murray,  &c.,  CFindlater's 
Trustees),  Raisers^  v.  Mrs  Ann  Findlater  or 
Turner,  &c.,  Claimants. 

Liferent  and  Fee^  Clause — Accretion—-/^  tettator  having  m- 
slrucled  hit  trusteet,  after  hit  and  his  wife*t  deaths  to  pay  to  hit 
three  davghtert  the  free  yearly  prodvce  oj  the  residue  of  hit  etiaiCt 
equally  among  them,  dvrin;*  all  thedaytofthHr  lives  respecliv^jft 
and  to  dispone  the  fee  of  the  taid  residue  to  the  children  of  tuck 
of  his  said  daughters  as  should  leave  MitiC,  equally  among  tktnit 
per  capita ;  and  the  whole  three  daughters  having  survived  the 
testator,  but  two  of  them  having  died,  Ifoth  leaving  children,  who 
claimed  an  immediate  partition  of  the  fee — Circufnslanees  in 
which  held,  that  the  liferent  of  the  shares  i^  the  deceased  daughlert 
accreseed  to  their  surinning  sister,  and  tltat  until  her  death,  no 
distribution  of  the  fee  could  take  place. 

The  deceased  Peter  Findlater,  by  his  deed  of  seU 
tlement,  conveyed  his  whole  property  to  trustees  for 
certain  purposes,  of  which  tho  following  was  one, 
viz.: 

**  Fourthly,  That  upon  the  decease  of  the  longest  Tlver  of  me 
and  my  said  spouse,  the  said  trustees  shall,  after  deducting  the 
amount  of  the  legacies  in  favour  of  my  two  daughters,  and  of  my 
grandson  above  written,  pay  over  the  free  yearly  produce  of  mj 
said  estates,  heritable  and  moveable,  to  my  children  after  men- 
tioned; namely,  to  Ann  Findlater,  spouse  of  Robert  Turner, 
surgeon,  formerly  in  Dumfries,  now  abroad ;  Hannah  Findlater, 
above  mentioned,  and  Margaret  Findlater,  also  above  mentioned ; 
and  in  case  the  said  Sarah  Findlater,  my  spouse,  enters  into  a 
second  marriage,  then  two-thirds  of  the  said  yearly  produce  shall 
be  paid  to  my  said  children,  equally  among  them,  share  and  share 
alike,  and  that  during  all  the  days  of  their  lives  respectively; 
declaring  always,  that  the  sums  hereby  directed  to  be  paid  over 
to  my  said  children  shall  be  so  paid  over  to  them  respectively, 
exclusive  of  the  jus  mariii  of  their  present  husbands,  or  of  any 
other  husbands  they  may  hereafter  marry,  and  the  receipts  and 
discharges  to  be  granted  for  the  same  to  my  said  trustees,  shall 
be  valid  and  sufficient,  without  the  consent  of  her  or  their  hus- 
bands ;  and  also  declaring,  that  my  said  trustees  shall  dispone 
and  convey  the  free  residue  of  my  said  heritable  and  moveable 
estate  to  the  lawful  children  of  such  of  my  said  children  above 
named  as  shall  happen  to  leave  issue,  equally  among  them,  share 
and  share  alike,  and  that  In  fee,  heritably  and  irredeemably,  it 
being  my  will  that  the  said  residue  shall  belong  to  my  graud- 
children  equally  among  them,  in  capita^  share  and  share  alike, 
and  that  my  own  children  shall  have  a  right  of  liferent  allenarly; 
and  falling  there  being  lawful  issue  of  my  said  children,  my  said 
trustees  shall  be  bound  to  dispone  my  said  whole  estate,  heritable 
and  moveable,  to  my  own  heirs  whomsoever.** 

The  testator  predeceased  his  wife  and  children,  and 
Mrs  Findlater  predeceased  her  daug^hter  Margaret, 
and  Hannah  survived  her  mother  only  for  a  short 
time.  Hannah  and  Margaret  Findlater  both  were 
married,  and  at  their  death  each  left  children.  Ann, 
the  testator's  eldest  daughter,  was  also  married,  hav- 
ing one  child.  The  trustees  accepted  of  the  trust,  and 
intromitted  with  the  estate,  and  now  brought  the  pre- 
sent multiplepoinding,  in  order  to  determine  the  rights 
of  the  parties  interested  therein. 

On  the  one  hand,  the  children  of  Hannah  and  Mar- 
garet Findlater  claimed  a  division  of  such  portion  of 
the  estate  as  was  released  from  their  mothers*  liferents, 
in  respect  tliat  by  their  death  these  liferents  were  ex- 
tiiiguisthed  without  accretion. 
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On  the  other  hand,  Mrs  Turner  claimed  the  life* 
rent  of  the  whole  estate,  on  the  ground  that  the  shares 
of  her  deceased  sisters  aceresced  to  her  as  survivor. 

The  Lord  Ordinary  (Jeffrey),  on  9th  December 
1834,  pronounced  the  following  interlocutor  and  note : 

**  The  Lord  Ordinary  having  renewed  ron«ideration  of  the 
debate,  and  the  closed  record,  and  wLole  process ;  Finds  that, 
according  to  the  sound  construction  of  the  Cru8t*8ettlefnent  of 
the  late  Peter  Findlater,  the  claimant,  Ann  Findlater  or  Turner, 
being  the  only  surviving  daughter  of  the  said  Peter,  is  entitled 
to  the  total  liferent  of  the  trust- estate  during  all  the  dajrs  of  her 
life,  and  that  there  is  no  room  for  any  distribution  of  the  fee 
among  the  children  of  the  daughters  while  any  of  the  daughters 
survive  f^and  appoints  the  case  to  be  enrolled,  that  parties  may 
be  prepared  to  state  what  deeerniture  they  require,  or  would 
suggest,  to  apply  this  finding  to  the  present  state  of  the  trust. 

**  Note, — The  Lord  Ordinary  considers  this  ^s^quettiovolun" 
taiit:  and,  owing  to  the  great  vagueness  of  the  expression,  not 
unattended  with  difficulty.  On  the  one  hand,  it  mav  seem  im- 
probable that  the  testator  shouM  have  meant  that  toe  children 
of  his  predeceasing  daughters  should  get  uothing,  while  any  of 
their  aunts  was  alive ;  but,  on  the  other  hand,  it  is  still  more 
improbabfe  that,  in  the  event  of  their  predeceasing  without  chil' 
dren,  theii'  shares  of  the  liferent  should  accumulate  in  the  hands 
of  the  trustees,  for  some  uncertain  distribution,  on  the  death  of 
the  survivor,  rather  than  accrue  immediately  to  that  survivor,  to 
whose  children  (if  she  had  any)  the  whole  must  ultimately  come. 
But  what  decided  the  opinion  of  the  Lord  Ordinary  was,  the 
obvious  impossibilities  of  making  any  actual  distribution  of  the 
fee  till  it  was  seen,  at  the  death  of  the  last  surviving  daughter, 
in  what  shares,  and  among  bow  many  grandchildren  it  waa  to 
be  divided.  If  h  had  been  to  be  divided  among  the  grandchildren 
/i«r /aiMt/nrf,  and  not  per  cajnta,  and  if  each  set  of  children  had 
been  to  get  the  same  share  of  the  fee,  as  their  respective  mothers 
bad  originally  of  the  liferent,  there  would  have  been  no  difficulty 
in  the  construction.  But  the  grandchildren  are  to  get  the  whole 
fee  equally  among  them,  per  capita ;  and  how,  therefore,  can  it 
be  divided  till  it  be  seen  bow  many  are  to  share  in  the  division  ? 
The  claimant,  Mrs  Turner,  has  yet  but  one  child,  and  her  pre- 
deceasing sisters  have  left  (between  them)  six  or  seven.  But 
Mrs  Tunier  may  have  seven  more  children  yet  before  she  dies  ; 
and  how  could  the  trustees  divide  the  fee  (or  any  part  of  it) 
among  the  eight  existing  children,  when  it  may  turn  out  that  it 
should  have  been  divided  among  fifteen  ?  Another  conclusive 
reason  for  holding  that  the  liferent  must  have  been  meant  to 
accrue  to  the  surviving  daughters,  arises  from  the  absurd  conse- 
quences wbich  would  follow,  on  any  other  supposition,  in  a  case 
which  must  be  held  to  have  been  in  contemplation,  and  is  indeed 
expressly  provided  for,  as  to  the  destination  of  the  fee.  If  none 
of  the  daughters  leave  any  children,  the  fee  of  the  testator's  whole 
estate  is  directed  to  be  made  over  to  '  his  own  heirs  whatsoever  ;* 
that  is  to  sav,  to  heirs  more  remote  and  less  favoured  than  his 
immediate  descendants.  It  seems  strange  enough  that  the  tes- 
tator should  have  confined  his  own  daughters  to  a  liferent,  and 
reserved  the  fee  to  such  persons;  but  it  is  utterly  inconceivable 
that  he  should  have  meant  to  let  two -thirds  of  the  liferent  also 
accumulate  for  their  benefit,  while  his  one  surviving  daughter 
was  restrained  to  her  original  share  of  a  third.  The  latter  words 
of  this  clause  plainly  imply  that  the  trustees  were  to  keep  the 
whole  of  the  estate  in  their  hands  till  it  should  be  finally  ascer- 
tained whether  it  was  to  go  to  grandchildren,  or  to  remoter  heirs, 
and  are  therefore  conclusive  against  the  competency  of  any  present 
or  earlier  distnbutioD." 

Thereafter,  on  1 3th  December,  his  Lordship  pro- 
nounced this  interlocutor : 

**  The  Lord  Ordinary  having  resumed  consideration  of  his  in- 
terlocutor  and  note  of  9th  December  current.  Finds  the  claimant, 
Mrs  Turner,  entitled  to  the  liferent  of  the  whole  free  residue, 
frum  and  since  Martinmas  1831,  subject  to  the  necessary  ex- 
penftes  of  management,  and  ranks  and  prefers  her  accordingly, 
axid  decerns.  With  reference  to  the  condescendence  of  the  fund 
in  medio,  lodged  by  the  raisers,  sustains  Mr  M*Gowan*s  accounts 
as  taxed ;  repels  the  whole  of  the  remaining  objections  thereto ; 


finds  the  raisers  entitled  to  their  expenses  out  of  the  fund  in 
medio :  Further,  in  consideration  of  the  ambiguity  of  the  tnist- 
deed,  finds  the- whole  of  the  claimants  entitled  to  their  expenses 
out  of  the  fee  of  the  property;  appoints  accounts  thereof  to  be 
given  in,  and,  when  lodged,  remits  the  same  to  the  auditor  of 
Court  to  tax  and  report ;  of  consent,  ordains  the  raisers  to  put 
into  process  a  state  of  the  rents,  and  the  expenses  of  manage- 
ment, from  Martinmas  1831  to  Martinmas  1834,  and  that  by 
the  box-day  in  the  ensuing  recess.*' 

The  claimants,  the  children  of  Hannah  and  Mar- 
garet Findlater,  reclaimed,  in  so  ht  as  they  had  not 
been  allowed  an  immediate  payment  out  of  the  fee  of 
the  trust-estate. 

Lord  Olenlee, — The  circumstances  stated  in  the  Lord  Ordi- 
nary*s  note  do  m>t  interfere  with  the  proper  interpretation  of 
the  testament.  The  first  pirt  of  the  clause  on  which  the  ques^ 
tion  turns,  applies  to  an  event  which  has  actually  occurred. 
The  second  part  of  the  clause  applies  to  an  event  which  has  not 
yet  occurred.  The  parties  are  named  in  the  deed  who  are  to 
have  the  right ;  and  as  to  the  instruction  to  the  trustees  to  pay 
the  annual  produce  of  the  estate  to  the  children,  "  share  and 
shfire  alike,'*  I  conceive  it  has  no  other  meaning  than  that  each 
child  surviving  was  to  enjoy  the  liferent. 

The  Lord  Juitice-Cierk, — lam  entirely  of  the  same  opinfon. 
The  last  part  of  the  clause  removes  all  doubt  that  the  grand- 
children wer'e  to  have  the  fee  per  capita,  but  ttiat  the  children 
were  to  enjoy  the  liferent. 

Lord  Meadowbank.^^l  concur. 

Lord  Medwyn.'-^l  am  of  the  same  opinion.  I  have  no  doubt 
that  the jiu  accretcendi  of  the  Roman  law  applies  here. 

The  Court  adhered^  and  allowed  the  expenses  of 
opposing  the  reclaiming  note. 

Reclaimers*  Authorities. — Paterson  v.  Paterson,  June  1741 ; 
Mor.  8070.     Roite  e.  Rose,  15th  January  1782;  Ibid.  8101. 
Respondents*  Authority. — Burnet  v^  Burnet ;  Mor.  4274. 

Lord  Ordinary,  Jeffrey. — For  Reclaimers,  Dean  of  Faculty 
(Hope) and  Adam  Anderson ;  Joseph  Mitchell,  W.S.,^gefil.— « 
For  Respondent,  Rutherfurd  and  Mylne ;  Alexander  Simson, 
S.S.C.,  AgenL—^lt  Thomson,  Clerk.^{J.R,^ 


1th  February  1835. 
FiasT  Division. — (G.D.) 
No.  157. — Mrs  Elizabeth  Walker  and  Othbr9» 
FetUiotierSf    v.    William    Walker    (Walker*8 
Trostee),  and  Others,  Respondents. 

Bankrupt— Sequestration — Composition — Trustee,  Removal  of 
— Circumtiancet  in  which,  after  an  ojf!er  of  tompotUion  had  been 
made  h}f  4  bankrupt,  and  enteriained  bg  his  creditors,  the  bank* 
rupCt  mot/ter,  who  vm  previoutljf  a  creditor  on  the  estate,  and 
was  to  be  one  of  the  cautioners  for  the  compotUion,  haeing  paid 
to  9arious  creditors  a  sum  equiealent  to  the  proposed  composition^ 
and  taken  assignation*  to  their  debts,  amounting,  witA  her  ourit, 
to  a  majority  in  value  of  the  whole  debts,  as  in  the  orif^inat  rank* 
ing  s  and  having  applied  to,  and  obtainedfrom  tke  Court  autho* 
rijtjf  to  call  a  meeting  oj  the  creditors,  to  consider  **  the  proprietjf 
of  removing  the  trustee  and  commissioners  in  terms  of  the  7ist 
section  of  the  Bankrujft  Statute"  at  which  meeting  she  voted  for, 
and  the  other  creditors  against,  Ihetr  removal ;  and  having  there- 
after  applied  for  authwity  to  catt  a  meeting  for  the  appointment  of 
a  fiew  trustee  and  commissioners,  which  was  opposed, — the  Court 
authorised  the  meeting,  as  prayed  for,  m  respect^^L  That  the 
interlocutor  authorising  the  previous  meeting  had  been  acquiesced 
in,  and  was  final, — //.  That  at  such  meeting  a  rnqfority  of  tht 
creditors  in  value  were  entitled  to  remove  the  trustee  andcommis* 
sioners,  without  cause  assigned, — ///.  That  the  title  to  vote 
on  such  questions  was,  by  uniform  practice,  fixed  by  the  enrol* 
ment  made  by  the  trustee  in  the  sederunt'book,' whatever  might 
be  the  ultimate  drawing  of  the  creditor, — IV,  That  it  wastatqjful 
for  creditors  to  assign  their  claims,  and  that  the  assignee  did  not 
require  to  lodge  a  new  claim  and  affidavit  before  exercising  the 
ri^ht  of  a  creditor,  but  merely  to  intimate  the  assignation  to  the 
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trustee, —  V»  That  no  peraonol  db}eetion  lay  againU  the  ntoiher 
claimin{i  on  the  fiebtt  asugned  to  her^  whiefi  shejudidallf/  stated 
were  acquired  by  her  with  the  view  of  oblaininj^  her  son^s  .diS' 
charge,  and  communicating  to  him  the  surpiuSfif  anff ;  and 
that  it  was  n6  legal  obJectioHf  per  se,  that  sfie  thus  acquired  th^ 
command  of  the  management  of  the  estote* 

The  late  Robert  Walker  died  in  Norember  1818» 
leaving  heritable  and  moveable  property  considerably: 
more  than  sufficient  to  jn^y  his  debts  and  obligations. 
He  was  survived  by  bis  widow,  Mrs  Walker,  the  pe« 
titi^fiec,  and  by  hi^  daughters,  Mrs  Primrose  and 
Mrs  Mackersy.  By  postnuptial  contract,  executed  ii| 
1809,  between  the  petitioner,  Mrs  Walker,  and  her 
late  husband,  he  provided"  to  her,  in  the  event  of  her 
snrvivance,  an  annuity  of  £120,  and  the  liferent  of  a 
house  in  Inverkeithing ;  and  he  conveyed  his  whole 
property  to  his  son,  under  the  burden  of  provisions  of 
£3000,  afterwards  restricted  to  £2000,  to  each  of  his 
daughters.  The  provision  to  Mrs  Primrose  was  also 
engrossed  in  her  contract  of  marriage,  to  which  her 
father  was  a  party.  In  1823,  William  Cunningham 
Walker  granted  an  heritable  bond  to  his  mother  for 
her  annuity,  and  a  similar  bond  to  Mrs  Mackersy  for 
her  provision,  on  which  bonds  infeftment  followed. 
He  was  sequestrated  in  April  1827,  and  the  respon- 
dent (who  claimed  to  be  a  creditor  on  the  ancestor's 
estate  for  £ll32,  5.  2.,  said  to  be  prescribed)  was  ap« 
pointed  truatee,  and  obtained  from  the  bankrupt  the 
usual  disposition.  Mrs  Walker  purchased  from  the 
respondent  the  property  in  Inverkeithing,  under  ar- 
ticles of  roup,  on  2d  April  1828  ;  but  afterwards  pre- 
sented two  successive  suspensions  of  a  charge  for  pny- 
anent  of  tne  price,  on  the  ground  that  she  was  entitled 
to  deduction  of  the  valne  of  her  liferent,  which  the  re- 
spondent maintained  was  not  validly  constituted.  The 
first  bill  was  withdrawn,  and  the  second  refused.  Mrs 
Walker  claimed  preferably  on  thn  estate  fur  about 
£4000  as  the  arrears  and  future  value  of  her  annuity, 
and  for  her  son's  board  ;  which  claims  slie  compromised 
with  the  respondent  for  £1S00« 

At  a  meeting  of  the  bankrupt's  creditors,  held 
on  4th  July.  1832,  Mr  Mackersy,  the  bankrupt's 
brother-in-law,  made  an  offer  on  behalf  of  the  bank- 
rupt, of  a  composition  of  3^  6d.  in  the  pound,  and 
proposed  himself  (Mr  Mackersy)*  and  Mrs  Walker 
as  cautioners.  The  minutes  bore,  that  the  meeting 
unanimously  agreed  to  entertain  the  offer,  but  recom- 
mended that  it  should  be  increased  to  4s.  per  pound ; 
and  they  instructed  the  agent  iii  the  sequestration  to 
prepare  and  publish,  by  advertisement,  a  scheme  of 
ranking,  as  soon  as  the  trustee  should  give  eff(H;t  to 
an  opinion  of  counsel,  said  to  have  been  obtained,  by 
rejecting  or  sustaining  the  disputed  claims,  which 
scheme  was  prepared  and  advertised  accordingly  on 
17th  July  1832.  The  respondent  alleged,  that  had 
this  composition  been  carried  through,  there  would 
have  been  a  reversion  in  favour  of  the  bankrupt  of 
£130.  Thereafter,  the  petitioner,  Mrs  Walker,  paid 
at  the  rate  of  3s.  6d.  per  pound  to  a  number  of  credi- 
tors, and  .acquired  assignations  to  their  debts  as  ranked, 
to  the  extent,  according  to  the  respondent,  of  £3205, 
9s.,  but  according  to  Mrs  Walker,  of  £3945,  13.  7., 
besides  receipts  and  obligations  to  assign  to  the 
father  extent  of  £254,  13.  5.     A  renewed  proposal  of 


a  composition  of  3s.  6d.  per  pound  was  earnestly  re- 
commended to  be  acceded  to,  at  a  meeting  held  on 
2d  March  1833,  but  .certain  creditors  having  stood 
Qut,  it  was  not  carried  t<hroogb.  The  bankrupt,  at  a 
previous  meeting,  had  declared  that  he  did  noi;  know 
that  the  assignations  taken  by  his  mother  were  taken 
with  a  view  to  his  benefit,  and  that  he  did  not  believe 
that  they  were  so.  Mrs  Walker  bad  applied  to  be 
ranked  for  the  claims  assigned  to  her,  but  this  the  re- 
spondent refused.'  On  23d  June  1833,  a  petition  was 
presented  to  the  Court  in  name  of  Mrs  M'alker, 
stating  herself  to  be  in  right  of  a  decided  majority  in 
value  of  the  debts  due  by  the  estate,  and  praying  fur 
autlierity  to  call  a  meeting  ef  the  cre<litors,  to  take 
into  consideration  the  propriety  of  removing' the  re- 
spondents, the  trustee  and  commissioners,  from  their 
offices.  Lord  lialgray.  Ordinary  on  the  Bills,  on 
27th  September  1833,  authorised  a  meeting  to  be 
called  for  the  perposes  specified.  This  Hiterloeulor 
was  allowed  to  become  final,  and  a  roe<>tmg  was 
held  on  16th  November  1833,  when  Mr  Miickersy* 
as  mandatory  for  Mrs  Walker,  and  for  a  Margaret 
Gibson,  voted  for  the  removal  of  the  respondent^  the 
other  creditors  voting  for  their  continuance.  The 
claims  of  which  Mrs  Walker  stood  in  right,  including 
her  own,  amounted,  according  to  the  original  ranking 
by  the  trustee,  entered  in  the  sederunt-bocik,  to 
£4844,  1 4.  4.,  and  those  of  the  other  creditors  pre- 
sent to  £3178,  8.  1^.  Mrs  Walker  arid  others  hav- 
ing presented  the  present  petition  for  anthorify  to 
call  a  meeting  to  elect  a  new  trustee  and  commissttm- 
ers,  the  respondents  (the  trustee  and  commissioners) 
lodged  answers  objecting  thereto,  both  on  grounds  of 
expediency,  and  on  the  ground  that,  whatever  might 
be  the  rauking  in  the  sederunt  bonk,  Mrs  Walker 
was  not  in  right  of  nearly  a  majority  in  value  of  the 
legal  and  bona  fide  claims  against  the  estate.  The 
Lord  Ordinary  on  the  Bills  (Craigie),  on  7tb  April 
1834, 

"  Appoints  Mrs  Walker  and  Mr  William  Cintinghiuii  Wslker 
to  state,  in  a  writing  subscribed  by  them,  «rbetber  the  Kifrf>)iis 
if  any,  obtHined  in  consequence  of  the  propoFcd  etimposttion  ikat 
H  now  in  dispute  between  the  parties,  is  to  belong  to  Mra  Wiii« 
ker  or  to  her  son  ;  and  for  that  purpose,  assii^ns  Xhiun«lay  iica, 
at  12  o'clock  noon,. fur  again  meetiiig'with  the  ageuts,  by  which 
time  Mid  writing  to  be  produced." 

Mrs  Walker  lodged  a  mirinte«  stating,^ 

*'  that  the  great  object  which  I  have  bad  in  view  in  the  proeeed- 
ings  adopted  by  me  in  reference  to  my  son'H  se<|t|e»tmtion,  has 
been  to  promote  bis  benefit,  by  putting  «n  end  to  the  Uci|CMtions 
regarding  the  claims  of  liferent  over  the  sut^ects  at  Inverkeiih* 
ing,  and  other  matters  connected  with  the  estate*  and  procuring 
his  discharge ;  That  the  measures  which  I  have  taken  were  re- 
sorted to  as  bciAg,  in  my  estimation,  those  beat  cjilcnjated  to  at- 
tain these  objects,  and  that  I  have  not  and  never  badaiiy  wish  to 
d^ive  pecuniary  benefit  from  the  surplus-,  if  any«  to  be  obtained 
from  the  proposed  arrangement  of  the  estate.  On  the  contrary, 
lam  most  i-eady  to,  and  consent  accordingly,  that  the  whole  of  the 
free  surplus,  if  any,  thut  has  been  or  may  be  derived  frcMn  the 
estate,  shall  be  held  as  belonging  to  my  5on,  the  raid  William 
Cuningham  Walker.'*  (Signed)        *'  Eliza  Walker." 

The  bankrupt  lodged  a  minute,  repeating  that  be 
helieved  the  assignations  to  have  been  obtained  fur 
his  mother's  behoof  alone,  or  for  behoof  of  her  son- 
in-law,  Mr  Mackersy,  and  not  for  behoof  of  him,  the 
bankrupt.     In  explanation  of  this,  Mrs  Walker  stated 
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thai  her  son,  the  bankrapt,  had  early  contracted  habits 
of  extravaf^ance  and  dissipation,  which  had  alone  led 
to  his  baokroptcy :  Th^t  nhe  was  anxious  to  do  some* 
thing  for  him,  notwithstanding  his  ungrateful  and  im- 
prudent behaviour,  and  that  her  object  was,  if  any  re- 
version could  be  obtained,  which  was  extremely  doubt- 
ful, to  secure  it  to  him  as  an  alimentary  proviinion,  not 
subject  to  his  debts  or  deeds,  and  to  procure,  at  all 
cventu,  his  discharge.  On  advising  these  minutes,  the 
Lrord  Ordinary  ordered  cases,  and  the  cause  was,  on 
10th  July  1834,  remitted  specially  to  Lord  Balgray, 
Ordinary  on  the  Bills.  The  respondents /)/ea(/e// — I. 
Before  Mrs  Walker  can  bo  entitled  to  be  heard  as  a 
creditor  on  the  sequestrated  estate,  in  right  of  the  as- 
signations founded  on  by  her,  it  is  indispensible  that 
she  not  only  lodge  a  claim  in  reference  to  them,  but 
alsio  swear  to  the  verity  of  such  claim,  and  produce  the 
oath  of  verity  to  the  trustee. — II.  That  the  petiUon- 
era  do  not  hold  debts  amounting  to  a  majority  in  value 
of  the  debts  due  by  the  estate ;  that,  even  on  the  peti- 
tioner's own  statements,  pleadings  and  admissions,  the 
creditors  who  have  been  prevailed  upon  to  assign  their 
debts  to  Mrs  Walker  have  been  grossly  imposed  upon, 
and  are  not  in  any  respect  bound  by  the  transaction. 
(  Under  this  plea,  the  respondents  went  into  details, 
to  show  that  Mrs  Walker's  own  claim,  and  those  of 
various  of  her  cedents,  were  destitute  of  foundation, 
and  could  not  be  counted  as  votes.^ — III.  That  Mr 
Mackersy  having  been  appointed  as  law  agent  by  the 
bankrupt  to  carry  through  a  composition,  could  not 
have  legally  purchased  claims  on  the  estate;  and  the  as- 
signations to  his  mother-in-law,  a  conjunct  and  con- 
6dent  person,  were  equally  illegal. — IV.  The  assigna- 
tions in  Question  are  illegal  and  void,  as  being  con- 
trary to  tne  provisions,  spirit,  and  intendment  of  the 
Statute,  54  Geo.  III.  c.  134;  because,  (1.)  after  a 
party  has  purchased  up  a  majority  in  value  of  the  debts 
at  an  under  valiie^  were  he  permitted  to  vote  upon  the 
amount  of  the  debts  so  purchased,  it  would  give  him 
an  absolute  and  uncontrolled  power  over  the  manage- 
ment of  the  estate,  which  could  not  be  properly  check- 
ed by  appeals  to  the  Court ;  (2.)  That  no  composition 
could  be  carried  through  under  tlie  Bankrupt  Statute, 
withotit  conferring  the  benefit  of  the  surplus  on  the 
bankrupt,  independent  of  any  stipulation  or  reserva- 
tion;  and  the  procedure  here  was  quite  incompetent 
under  the  60th  section  of  the  Act. — V.  The  admis- 
sions', gob  tained  in  the  declaration  emitted  by  Mrs 
Walker,  In  pursuance  of  tBe  interioeutor  of  Lord 
Craigie,  are  utterly  inconsistent  with  the  whole  tenor 
and  aspect  ef  the  proceedings  under  consideration, 
and  the  consents  contained  in  that  declaration  amount 
to  a  complete  surrender  and  renunciation  of  all  right 
and  interest  pleadable  in  virtae  of  the  assignations 
which  have  been  elicited  from  tlie  creditors  in  har 
favour ;  and  form  together  an  entire  reiraotation  of  the 
petition  which  has  given  rise  to  Ihe  present  discus- 
sion. 

Mrs  Walker  maintained  the  negative  of  these  pleas, 
and  axplained  at  the  same  time,  that  the  steps  she 
bad  adopted  were  essentially  calcalated  for  the  in- 
terest of  the  bankrupt,  who  had  been  led  by  the  re- 
spondents to  reject  the  interests  and  counsels  of  the  only 
fnends  who  could  ultimately  servo  him  ;  that  the  ob- 


ject of  the  resp<)ndents  in  retaining  the  management, 
was  to  obtain  an  undue  advantage  for  the  debta 
claimed  by  themselves  and  their  friends  in  the  rank- 
ing, and,  accordingly,  none  of  the  other  creditors  had 
jomed  with  them  (the  trustee  and  commissioners)  in 
this  opposition  ;  and  that  she  (Mrs  Walker)  was  will* 
ing  and  anxious  that  the  Court  should  see  that  impar- 
tial persons  were  appointed  to  be  trustee  and  commis- 
sioners, who  should  scrutinise  impartially  the  claims 
of  all  concerned. 

On  5th  August  1834,  Lord  Balgray  pronounced 
this  interlocutor : 

^  *'  The  Lord  Ordinary  on  the  Bills,  in  consequence  of  a  spe- 
cial remit  from  the  Court,  dated  10th  July  Use,  having  con- 
sidered this  petition,  with  the  answers  tor  William  Walker, 
Esq.  of  Newbeath,  and  others,  the  trustee  and  commissioners 
on  the  sequestrated  estate  of  WilUsm  C.  Wulker;  also  revised 
cases  for  the  said  parties,  with  the  very  volaminoua  productions 
made  therewith,  particularly  minute  of  Mrs  Elizabeth  Walker 
referred  to  in  the  interlocutor  of  the  late  Lord  Craigie,  dated 
10th  April  1834:  In  respect,  1  mo,  That  by  interlocutor  of  27th 

September  1833,  acquiesced  in  and  now  final,  the  petitioners 
Were  authorised  to  call  a  meeting  of  creditors  for  the  special  pur- 
pose of  *  considering  the  propriety  of  removing  the  trustee  and 
commissioners,  in  terms  of  the  71st  section  of  the  Bankrupt 
Statute,'  and  that  in  consequence  of  that  authority  such  meet- 
ing was  accordingly  held.  2f/o,  That  at  such  meeting  so  spe- 
cially called,  creditors,  anfounting  to  a  majority  in  value,  are  en- 
titled by  law  to  remove  the  trustee  and  commissioners  without 
assigning  any  cause.  S/io,  That  the  title  of  every  creditor  to 
vote  upon  questions  of  management  relative  to  the  bankrupt 
estate,  ani  the  extent  of  that  title  is,  by  uni/ortm  praclicct  fixed 
by  the  claim  made  by  the  creditor,  and  by  the  enrolment  made 
by  the  trustee  in  the  sederunt-book  of  the  sequestration,  what- 
ever may  be  the  ultimate  drawing  of  the  creditor  from  the  funds 
of  the  bankrupt,  ito,  That'it  is  perfectly  lawful  for  any  cre- 
ditor to  sell  or  assign  his  claim  on  anv  bankrupt  estate  to  the 
best  advantage,  and  that  by  so  doing  the  assignee  is  entitled  to 
exercise  the  same  rights  that  were  competent  to  the  cedent,  and 
that  the  bankrupt  law  does  not  require  that  the  assignee  should 
make  a  new  claim  and  a  new  affidavit  on  the  debt,  before  be  can 
exercise  the  right  of  a  creditor,  but  merely  to  intimate  his  right 
in  common  form  to  the  trustee.  5/o,  That  no  reasonable  or  just 
personal  objeciion  lies  against  Mrs  Elizabeth  Walker  for  claim- 
ing upon  the  debts  acquired  by  her  ;  on  the  contrary,  it  appears 
to  the  Lord  Ordinary  that  the  measures  adopted  by  her  were 
fair,  proper  and  reasonable  in  themselves,  and  were  justifiable  in 
law,  and  tended  to  benefit  the  common  debtor,  and  to  extricate 
him  from  his  difficulties  ;  and  that  adverting  to  the  case  of  Shand 
decided  by  the  Court,  and  affirmed  in  the  Hoose  of  Lords,  it  is 
DO  legal  objection  f>er  te,  that  by  so  acquiring  debts  she  has  ob- 
tained the  command  of  the  management  of  the  bankrupt  estate 
where  the  object  has  been  «o  well.explatned,  and  the  interest  of 
the  bankrupt  protected.  Oio,  That  without  entering  into  a  mi- 
nute investigation  of  the  several  debts  claimed,  it  appears  evi- 
dent to  the  Lord  Ordinary  that  a  majority  in  value  of  the  cre- 
ditors did,  at  the  meeting  of  27th  September  1833,  vote  for  the 
removal  of  the  trustee  and  commissioners,  and  that  the  same 
must  be  held  as  removed  aoeordingly.  Lattljf^  That  it  appears 
to  the  Lord  Ordinary  as  proper  and  highly  expedient,  from  the 
whole  circumstances  of  the  case,  that  a  disinterested  and  neu- 
tral respectable  trustee  should  be  appointed  for  the  winding  up 
of  these  complicated  concerns  in  a  proper  and  impartial  man- 
ner; therefore  appoints  a  meeting  of  the  creditors  to  be  held 
within  the  Old  Signet  Hall,  Edinburgh,  upon 
August  current,  at  o'clock,  for  the  purpose  of  choosing  a 

new  trustee  and  new  commissioners  on  the  sequestrated  estate, 
in  room  of  the  said  William  Walker  trustee,  and  of  the  com- 
missioners removed  as  aforesaid,  in  terms  of  the  7l8t  section  of 
the  Statute,  and  decerns,  previous  advertisement  of  said  meet- 
ing being  given  in  terms  of  the  Statute.** 

His  Lordship,  on  bth  August  1834',  pronounced  thi« 
farther  iuterluuutor  and  note : 
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**  The  Lord  Ordinary  having  considered  this  note,  and  having 
resumed  consideration  of  the  case,  particularly  of  the  former  in- 
terlocutor, whereby  the  question  of  expenses  between  the  par- 
ties was  reserved,  and  seeing  that  it  is  now  proper  that  that 
point  should  be  determined,  Finds  the  respondents  liable  in  ex- 
penses subsequent  to  27th  June  1839,  of  which  allows  an  ac- 
count to  be  given  in,  and  remits  to  the  auditor  to  tax  the  same 
and  to  report. 

**  Note, — When  the  Lord  Ordinary  advised  the  petition  and 
other  papers  in  this  case,  on  the  5th  inst.,  the  question  of  ex* 
penses  entirely  escaped  his  notice,  otherwise  he  would  have,  by 
that  interlocutor,  entirely  exhausted  the  case,  in  terms  of  the 
17th  section  of  the  Act,  6th  Geo.  IV.,  c.  120,  (1626.)    • 

The  respondents  reclaimedy  and  Dean  of  Faculty 
pleaded,  inter  alia.  That  there  was  one  riew  of  this 
case  which  did  not  seem  to  have  occurred  to  the  Lord 
Ordinary*  In  consequence  of  the  offer  of  composi- 
tion made  at  the  meeting  of  4th  July  1832,  preceded 
by  a  letter  to  the  same  effect,  the  bankrupt  acquired 
HJus  ouasitum  in  the  proposed  composition-contract, 
and  tnere  was  a  gooa  reason  why  he  should ;  for  if 
the  first  offer  failed,  no  subsequent  offer  could  be 
acceded  to  without  the  codsent  of  the  whole  creditors. 
The  agent  for  the  bankrupt  and  his  proposed  cau- 
tioners, were  not,  after  this,  entitled  to  take  assigna- 
tions for  the  purpose,  not  of  carrying  through  the 
composition^  but  of  defeating  it. 

Lord  Giliiet, — The  prejudicial  question  here  Is,  the  removal 
of  the  trustee.  The  petitioning  creditor  sayt*,  let  the  composi- 
tion  go  on  or  not,  as  you  choose,  but  in  the  menntime*  the  trus- 
tee should  be  removed.  The  matter  of  the  composition  is 
quite  open.  This  appears  to  me  to  be  all  that  is  before  us,  and 
all  that  the  Ordinary  has  done. 

Lord  Mackenzie. — It  strikes  me  in  the  same  light  There 
may  be  a  Jut  quasiium  as  to  the  composition,  but  there  is  no 
Jus  quiBsilum  that  the  trustee  should  not  be  removed. 

Lord  Preiident, — After  a  new  trustee  is  appointed,  the  bank- 
rupt is  entitled  to  say,  go  on  with  my  composition.  His^uf 
quasHum  as  to  this  cannot  be  affected  by  the  appointment  of  a 
new  trustee. 

The  Court  adhered* 

Petitioners*  Authorities — (1.)  2  Bell, 341.  (2.)  Robertson 
9.  Strachan,  t29th  Julv  1760;  M.  8067.  Wallace  v.  Grierson, 
16th  May  18*21 ;  F.  C.  (4.)  Robb  p.  Forrest.  29ih  May  I8d0; 
8  S.  &  D.,  809. 

Respondents*  Authorities.-*-(1.)  2  Bell,  841.  (2.)  Credi- 
tors of  Watson,  5th  December  1738;  Kilk.  Greenhill,  24th 
June  1824;  3  S.  &  D.,  169.  Carmichael,  15th  November 
1810;  F.  C.  (a)  Fac.  Coll.,  Btb  March  1793;  4  Dow,  379. 
2  Beil*8  Ckim.  269.  376,  377.  Cook.  B.  L.  273,  274. 
Wbitmarch,  B.  L.  150.  5  Vesev.jr.,  707.  6  Vesey,  jr.,  025. 
8  VesejT,  jr.,  350.  10  Vesey,  jr.,  381.  Eg  pane  l^acev.  6 
Vesey,  jr.,  625.  Ex paru  James,  8  Vesey,  jr.  350.  8  Vesey, 
jr.,  35a  10  Vesey,  jr.,  381.  2  Bell'k  Com.  387.  6  Vesey, 
jr.,  a  (4. )  Campbell  o,  M'Nair ;  2  Bell,  367,  Note  2.  2  Bell 
387.  (5.)  Dickson  v.  Barbour,  27th  May  1828;  6  S.  &  D., 
856. 

Lord  Ordinary,  Balgray.— ^c/.  Skene  and  Neaves ;  Lock- 
bart.  Hunter  and  Whitehead,  W.S*,  ^gentt. — ^It,  Dean  of  Fa- 
culty (Hope)  and  Fyper;  Adam  Wilson,  S.S.C.,  J^eni, — D,, 
CUrk,^lG.n.] 


1th  February  1885. 

Second  Division.— (J.  R.) 

No.  158. — Ret.  John  M'Nadghton,  &&,  Complain- 

era,  v.  William  Hardib,  &c..  Respondents, 

Kirk^ Interdict *-7A«  bell  of  a  parish  church  in  a  burgh  beings 
wilh  the  acquiescence  of  the  minister  and  kirk-session,  in  %tse  to  be 
rung  on  the  mornings  and  evenings  of  ordinary  week  days^  for 
the  convenience  of  wording  people  going  to  and  from  their  work, 
and  also  on  occasions  of  national  rejoicing ;  and  the  Magistrates, 
without  the  consent  of  the  minister  and  kirk^session  of  the  parish, 
having  ordered  the  bell  to  be  rung  for  the  meeting  of  a  volunlary 
church  society,  and  fir  public  worship  by  a  dissenting  clergyman 
in  a  meeting'house  g  and  the  minister  and  kirk-sestion  haring 
complained  of  these  proceedings,  and  craved  an  intenUet^^In' 
terdict  granted  against  the  Magistrates  using  the  bell  Jbr  any 
purpose,  or  on  any  occasion  **  other  than  the  cuHomory  times  in 
the  morning  and  evening  for  warning  the  working  people  to  pro- 
ceed to  or  leave  their  work,  or  on  occasions  of  national  r^oicing, 
without  consent  and  permission  of  the  complainers,^ 

This  was  a  qoestion  between  the  minister  and  kirk- 
session  of  the  High  Church  parish  of  Paisley  and  the 
Magistrates  and  Town  Council  of  that  burgn»  regard- 
ing the  right  of  the  latter  to  authorise  the  use  of  the 
bell  of  the  High  Church  on  such  occasions  as  they 
pleased,  and  without  the  consent  of  the  former.  Be- 
sides the  steeple  and  bell  belonging  to  this  church, 
there  is  in  the  town  of  Paisley  another  steeple  having 
a  bell,  which,  however,  is  not  attached  to  any  eccle- 
siastical edifice,  being  situated  at  the  cross,  where  the 
town-house  originally  stood.  The  right  of  the  Ma- 
gistrates to  the  uncontrolled  use  of  this  bell  was  not 
disputed  by  the  complainers. 

In  August  1834,  and  when  the  complainer,  Mr 
M'Naughton,  was  absent  from  home,  the  Reverend 
Mr  Begg,  minister  of  the  Middle  Parish  of  Paisley, 
having  applied  to  the  Magistrates  for  their  sanction 
to  the  bell  of  the  High  Church  being  rung  on  the 
occasion  of  opening  a  new  place  of  worship  in  that 
parish,  in  connection  with  the, Established  Ch arch,  the 
request  was  acceded  to  by  the  Magistrates,  but  under 
the  qualification  expressed  in  the  following  minate : 

«  At  a  meeting  of  Magistrates  and  Treasurer,  it  was  unani- 
mously  agreed  that  the  town*s  bells  be  rung  on  the  opening  of 
the  new  church,  the  principle  being  admitted,  that  the  bella  be 
rung  on  like  occasions  on  the  application  of  any  other  religious 
body  for  the  purpose  of  public  worship,  and  also  for  any  public 
meeting." 

Acting  upon  this  resolution,  the  Magistrates,  in 
November  thereiifter,  complied  with  an  application 
made  to  them,  and  ordered  the  bell  of  the  High 
Church  to  be  rung  for  summoning  a  meeting  of  the 
Paisley  Voluntary  Church  Association.  This  order 
was  given  without  any  intimation  to  the  minister  and 
kirk-sesston  of  the  parish  ;  on  the  contrary,  it  appear- 
ed that  the  persons  employed  by  the  Magistrates  to 
ring  the  bell  had  entered  the  session-house  for  that 
purpose,  while  the  session  were  sitting,  without  per- 
mission asked  or  received,  and  proceeded  to  ring  the 
bell,  until  interrupted  and  stopped  by  the  complain- 
ers. The  Rev.  Mr  M'Naughton  having  complained 
of  this  proceeding  to  the  Town  Council,  the  following 
letter  was  addressed  to  that  gentleman^by  the  town- 
clerk,  in  answer  to  this  communication  : 

**  Paisley,  2\st  November  1834. — Reverend  Sir, — I  am 
directed  by  the  Provost  and  Bailies,  to  whom  your  letter  of 
yesterday's  date,  addressed  to  the  Council,  was  remitted  at  a 
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meeting  la»t  nigbty  to  state  in  answer,  that  tli  ordering  the  High 
Church  bell  to  be  rung  on  Tuesday  evening  last,  they  acted 
under  the  sanction  of  a  resolution  of  the  Council,  dated  19th 
September  last.  I  am  desired  to  add,  that  although  the  Pro- 
vost and  Bailies  have  no  doubt  as  to  their  right  to  order  the 
ringing  of  the  said  bell  when  they  think  proper,  they,  neverthe- 
less, intend  to  ask  the  advice,  of  the  Lord  Advocate,  and  to  be 
guided  by  his  opinion.**  (Signed)  **  Gavin  Lang." 

It  did  not  appear  whether  any  opinion  was  ever 
requested  or  obtained  from  the  Lord  Advocate  in 
terras  of  this  letter;  bat  on  the  evening  of  Monday 
the  1st  December,  the  bell  of  the  High  Church  was 
again  rung  under  the  sanction  of  orders  from  the  Ma- 
gintrates,  and  for  the  purpose  of  the  celebration  of 
public  worship  by  a  dissenting  minister,  in  a  meeting- 
house belonging  to  the  United  Secession. 

The  cumplainers,  deeming  these  uses  of  the  bell  to 
be  illegal  and  unauthorised  by  any  acquiescence  on 
their  part  in  the  custom  of  ringing  the  bell  on  certain 
occasions,  presented  the  present  bill  of  suspension  and 
interdict,  in  which  they  prayed  that 

**  the  said  Magistrates  and  Council,  and  their  successors  in  office, 
ought  and  should  be  interdicted,  prohibited  and  discharged,  from 
causing  the  said  bell  to  be  rung,  or  from  granting  any  war- 
rant or  order  to  ring  the  same,  for  anv  purpose,  or  on  any  occa- 
sion, other  than  at  the  customary  times  in  the  morning  and 
evening,  for  warning  work-people  to  proceed  to  or  leave  their 
work,  or  on  occasions  of  national  rejoicing,  to  which  the  com- 
plainers  will  willingly  as  heretofore  consent ;  or  at  least  from 
causing  the  said  bell  to  be  rung,  or  granting  any  warrant  or  order 
to  ring  the  same,  for  the  purpose  of  summoning  meetings  of 
voluntary  church  associations,  or  similar  assemblies,  for  call- 
ing people  to  public  worship,  or  for  any  other  ecclesiastical  or 
religious  purpose,  without  the  consent  and  permission  of  the 
complainers.** 

On  16th  December  IBS4,  Lord  Cockburn,  Ordi- 
nary, appointed  the  bill  to  be  answered,  and  in  the 
meantime  granted  the  *'  interdict  as  craved."  The  re- 
spondents asserted  their  right  to  the  use  of  the  bell, 
on  the  ground  that  it  was  the  custom  in  the  burgh  for 
ibis  bell  to  be  rung  on  frequent  occasions  apart  alto- 
f^ether  from  religion,  and  that  with  the  consent  of  the 
Alagiatrates  alone,  who  had  the  appointment  of  the 
bellman ;  and  they  farther  maintained,  that  the  bell 
of  a  chnrch  was  not  so  exclusively  a  res  religiosa,  but 
that  it  might  be  used  without  impropriety  for  other 
than  religious  purposes,  and  that  in  burghs  especially 
this  was  not  an  uncommon  practice. 

On  20th  January  1835, 

"  the  Lord  Ordinary  having  considered  the  bill  and  answers, 
passes  the  bill  and  recals  the  interdict" 

His  Lordship  added  this  note : 

"  The  interdict  has  been  recalled,  lu.  From  unwillingness 
to  interfere  summarily  with  the  Magistratea  in  their  municipal 
administrations,  without  absolute  necessity ;  2d,  Because  no  ir- 
remediable injury  is  done  by  ringing  these  bells  during  the  discus- 
sioo  of  the  bill,  even  although  the  Magistrates  be  wrong ;  Sd, 
Because  the  state  of  the  practice  is  disputed,  and  the  use  of  the 
bells  for  certain  secular  purposes  is  admitted  in  the  bill." 

The  complainers  reclaimed,  in  so  far  as  the  inter- 
dict had  been  recalled,  which  they  prayed  the  Court 
to  continue,  or  grant  of  new. 

The  Lord  JuUice'CUrk.^-At  appears  to  me  that  a  very  im- 
portant question  comes  before  us  upon  this  reclaiming  note. 
The  bill  of  suspension  and  interdict  has  been  passed,  but  the 
Iford  Ordinary  has  thought  proper  to  recal  the  interdict  grant- 
ed when  the  bill  was  presented,  and  the  question  is,  whether 


your  Lordships  can  adhere  to  this  interlocutor?  Looking 
at  the  statement  of  both  parties,  and  seeing  that  the  respon- 
dents, in  their  answers,  oppose  the  interdict  in  toto,  I  cannot 
hold  that  we  are  called  on  solely  to  interfere  as  to  the  secular 
uses  of  the  bell.  The  reul  gravamen  of  the  complaint  is  apsrt 
from  that,  and  is  the  manifest  assumption  of  right  by  the  Ma- 
gistrates to  use  the  bell  for  any  purpose,  and  particularly  to 
assemble  congregations  of  dissenters  without  qualification,  and 
meetings  of  all  bodies  of  citizens.  It  just  atnounts  to  this,  that 
these  gentlemen,  though  bound  by  the  law  of  Scotland,  and  by 
their  oaths  of  office,  to  support  the  established  institutions  of 
the  country,  assert  a  right  opposed  to  their  duty  as  Magistrates. 
While  the  Established  Church  is  supported  by  the  State,  it  is 
under  the  protection  of  every  Magistrate ;  and  it  is  their  duty, 
which  cannot  be  affected  by  their  being  elected  by  a  popular 
constituency,  as  seems  to  be  assumed  by  the  respondents,  to  do 
every  thing  in  the  lawful  sphere  of  their  office  to  support  and 
maintain  it.  We  certainly  live  in  strange  times,  when  it  should 
ever  have  entered  into  the  minds  of  Magistrates  to  countenance 
societies  whose  avowed  object  is  to  pull  down  the  church  esta- 
blished by  the  blood  of  our  ancestors,  and  which,  it  is  to  be 
hoped,  under  Divine  Providence,  may  be  preserved  to  our  chil- 
dren's children.  Yet  we  see  it  avowed,  by  the  minute  of  19th 
September,  that  the  bells  be  rung  "  on  the  application  of  any 
other  religious  body  for  the  purpose  of  religious  worship,  and 
also  for  any  public  meeting.**  Is  that  language  consistent  with 
the  professions  of  these  Magistratea  in  their  answers,  of  regard 
for  the  rights  and  feelings  of  the  members  of  the  Established 
Church  ?  Then  the  only  access  to  the  bell  is  through  the  ses- 
sion-house, and  though  the  session  was  sitting,  the  bell  was 
ordered  to  be  rung  for  summoning  this  meeting,  the  object  of 
which  confessedly  and  notoriously  was  hostile  to  the  Established 
Church.  I  am  not  moved  by  the  circumstance  that  the  bell  is 
rung  at  work  hours,  public  rejoicings,  &c.,  as  all  such  ringing  ia 
with  concurrence  of  the  session,  and  that  does  not  affect  the 
question  here,  with  the  full  disclosure  in  the  minute  of  the  ob- 
ject intended ;  and  I  cannot  entertain  the  smallest  doubt  that,  as 
guardians  of  the  rights  of  the  people  of  Scotland,  we  are  bound 
to  interfere  to  prevent  these  proceedings;  and  I  must  farther 
add,  that  I  cannot  concur  in  any  of  the  grounds  given  by  the 
Lord  Ordinary  for  recalling  the  interdict.  The  bill  asks  nothing 
that  we  are  not  perfectly  warranted  to  grant,  though  I  would 
not  object  to  a  qualification  as  to  the  use  of  the  bell  for  particU"* 
lar  secular  uses,  as  hitherto  exercised. 

Lord  Gleniee — I  am  entirely  of  the  same  opinion.  The  ques^ 
tion  of  interdict  seemed  to  me  identical  with  passing  the  bill.  It 
is  curious  bow  this  question  arose.  Mr  M*Naughton  being  out 
of  the  way  when  Mr  Begg  wiahed  the  bell  rung  for  his  new 
church,  the  Magistrates,  instead  of  just  letting  the  bell  be  rung, 
and  saying  no  more  about  it,  make  a  minute  in  which  they  in* 
sertthis  clause;  **  the  principle  being  admitted,  that  the  bella 
be  rung  on  like  occasions,  on  the  application  of  any  other  reli^ 
gious  body,  for  the  purpose  of  public  worship,  and  also  for  any 
public  meeting."  It  is  plain,  from  the  very  terms  of  this  roi- 
nute»  that  they  are  going  to  exercise  a  right  they  never  were  in 
the  use  to  do  ;  for  they  don't  pretend  to  any  practice,  Init  lay  it 
on  the  principle  which  they  attempt  to  maintain,  and  on  that 
they  have  not  a  word  to  aay  against  continuing  the  interdict, 
which  is  a  very  moderate  one. 

Lord  Meadowbtmk, — I  so  very  recently  had  oecasion  to  give 
an  opinion  as  to  the  righta  of  ministers,  magistrates  and  heri- 
tors, regarding  churches,  that  there  is  no  call  at  present  to  enter 
fully  into  the  question,  having  been  confirmed  by  after  consider- 
ation in  every  thing  I  then  took  the  liberty  of  stating,  and  tbie 
case  materially  depends  on  the  deeiaion  we  then  arrived  at.  My 
opinion  was,  that  the  clergy  have  right  to  the  possession  of 
churches  for  ecclesiastical  purposes,  and  cannot  be  interfered 
with.  Now,  in  regard  to  the  circumstances  of  the  present  case, 
it  is  matter  of  fact  that  this  steeple  is  part  of  the  High  Church 
of  Paisley,  and  it  would  take  some  very  strong  argument  indeed 
to  satisfy  me  that  we  could  separate  it  from  the  church,  and  hold 
that  the  minister  waa  entitled  to  possess  one  part  while  he  could 
not  possess  the  other.  If  this  were  the  case,  the  Magistratea 
might  order  the  bell  in  the  steeple  to  be  rung  at  the  very  moment 
the  congregation  were  assembled  in  the  church,  and  thus  the 
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worship  of  God  would  be  interrupted.     But  what  is  the  claim 
here  ?  It  18  set  forward  in  clear  language  in  the  minute,  in  which 
the  Magistrates  maintain  '*  the  principle,  that  the  bells  be  rung 
on  like  occasions,  upon  the  application  of  any  other  religious 
body,  for  the  purpose  of  public  worship,  and  also  for  any  public 
meeting/'     The  Magistrates  are  bound  to  maintain  the  Esta- 
blished Church,  and  to  protect  it  from  disturbance ;  and  they  are 
not  entitled  to  order  the  bells  to  be  rung  on  the  application  of 
any  other  religious  body.      Indeed,  it  might  so  happen,  that  a 
ronjority  of  the  Magistrates  and  Council  of  Paisley  were  Roman 
Catholics,  and  under  this  minute  they  might  summon  the  people 
to  the  sacrifice  of  the  mass.     Now,  they  have  not  even  a  right 
to  summon  the  people  for  public  worship  by  means  of  a  bell  at 
t\\  to  any  but  the  Established  Churches.     I  conceive  that,  with 
the  single  exception  of  the  King's  Chapel   Royal,  the  bell  of 
which  was  transferred,  by  royal  charter,  to  an  Episcopal  Chapel 
in  Edinburgh,  where  it  still  is,  no  body  of  dissenters  are  entit- 
led to  a  bell.     This  is  not  a  new  idea.     An  attempt  was  made 
in  Fife  some  time  ago  to  put  up  a  bell  at  a  dissenting  meeting- 
bouse.     Opposition  was  given,  however,  and  the  law  officers  of 
the  Crown  (including  the  late  Lord  President  Blair)  gave  a  clear 
opinion,  that  no  dissenting  body  were  entitled  to  have  a  bell  at 
all,  and  the  attempt  was  consequently  abandoned.     Still  more, 
therefore,  must  such  use  of  a  parish  bell  be  illegal.     I  don't 
need  to  enter  into  the  practice  alleged  as  to  this  part  of  the  case, 
because  I  conceive  that  the  Magistrates,  even  with  the  consent 
of  the  minister,  have  no  right  to  order  the  bell  of  the  church  to 
be  rung  for  the  worship  of  a  dissenting  congregation.     Then 
the  whole  remaining  question  comes  to  be,  as  to  their  right  to 
ring  the  bell  for  secular  purposes,  and  we  are  not  called  upon  to 
say  whether  it  is  proper  for  the  bell  to  be  rung  or  not  at  woik 
hours,  or  for  public  rejoicings ;  for  as  to  that  point  an  interdict  is 
riot  craved,  and  the  point  therefore  is  not  before  us.     Upon  the 
second  part  of  the  application,  I  think  I  have  stated  sufficient 
reasons  why  the  interdict  which  is  craved  ought  to  be  continued. 
And,  on  that  subject,  I  shall  say  nothing  more  than  this,  that  a 
more  flagrant  breach  of  decency  on  the  part  of  magistrates  never 
feir  within  my  notice.     Their  duty  is  to  protect  the  Established 
Church,  and  maintain  its  privileges ;  and  I  do  differ  from  the 
observation  of  the  Lord  Ordinary,  that  no  irremediable  damage 
will  be  done  by  allowing  the  bell  to  be  rung  for  such  purposes, 
pending  the  discussion  of  the  question.     I  do  think  it  is  an  irre- 
mediable injnry,  (bat  the  inhabitants  of  this  populous  town 
should  have  the  example  of  magistrates    set  before  them  to 
countenance  the  pulling  down  of  the  Established  Church.     On 
the  whole,  I  have  no  duubt  that  the  interdict  should  be  granted 
as  craved. 

Lord  Medvfifn, — T  am  of  the  same  opinion  with  all  your 
LfOrdsbips,  and  I  would  scarcely  have  occupied  the  time  of  the 
Court  with  any  observations  but  for  the  peculiar  situation  in 
which  I  am  placed  as  the  only  dissenter  on  the  bench.  Being 
satisfied,  however,  that  it  is  tf  privilege  of  the  Established 
Church  to  summon  its  worshippers  by  a  great  bell,  I  am  for 
continuing  the  interdict.  Here  there  is  a  proper  burgb  bell,  as 
Is  not  unusual  in  burghs,  fbr  bulling  their  courts  and  meetings. 
And  I  should  like  to  know  by  what  authority  the  Magistrates 
call  this  bell  of  the  High  Church  a  town's  bell.  It  was  not  even 
supplied  by  the  town,  but  by  private  subscription  of  the  inhabi- 
tants. It  is  no  doubt  true,  that  the  ordinary  practice  is  to  use 
the  bell  morning  and  cveoingat  work  hours,  and  there  is  nothing 
incorrect  in  permitting  ttteb  uses,  but  that  is  totally  different 
from  whal  is  here  asmsrted-  I  am  not  moved  by  the  circumstance 
that  there  are  three  partkihes  here.  The  bell  is  for  the  use  of  tbe 
Established  Church  gmetaUvf  tlie  employing  it  to  aummon  the 
congregations  of  other  cburcoes  along  with  this  is  totally  diffe- 
rent from  ringing  it  for  diisenting  phu'es  of  worship  or  volun- 
tary associations.  This  is  a  much  clearer  case  than  that  of  St 
Andrew's  Church.  If  there  tbe  Magistrates  had  proposed  to 
have  had  worship  by  a  dissenter,  it  would  have  been  the  same 
as  this.  I  concurred,  however,  in  the  judgment  in  that  case, 
though  I  would  not  agree  as  to  the  grounds  taken  by  my  bro- 
ther Lord  Meadowbank.  I  did  not  think  that  the  possession  of 
the  church  is  in  the  clergy  since  the  Reformation,  when  they 
ceased  to  be  beneficiaries  and  became  btipendiuries  ;  but  that  it  is 
ill  heritors  and  magistrates,  though  in  ti'u«>t,  fur  the  proper  uses 


of  a  church.  Here*  the  ease  is  much  clearer,  and  I  see  no  occa- 
sion to  qualify  the  interdict  as  originally  granted.  Even  if  this 
were  no  proper  church  bell,  but  a  town's  bouse  or  court  bell,  I 
would  not  be  for  allowing  it  to  be  rung  for  the  meeting  of  dis- 
senting congregations. 

The  Court 

*'  Alter  the  interlocutor  of  the  Lord  Ordinary  sobmitted  to 
review  :  Grant  the  interdict  as  craved,  in  terms  of  the  first  alter- 
native  prayer  of  the  bill ;  and  interdict,  prohibit  and  di8char|>e 
the  Magistrates  accordingly  *  from  causing  the  bell  of  the  said 
parish  church  of  Paisley  to  be  rung,  or  from  granting  any  war- 
rant or  order  to  ring  the  same  for  any  purpose  or  for  any  orca- 
aion,  other  than  at  the  customary  times  in  the  morning  and 
evening  for  warning  working  people  to  proceed  to  or  leave 
their  woik,  or  on  occasions  of  national  rejoicing,  without  con-- 
sent  and  permission  uf  the  complainers :'  Find  the  complainers 
entitled  to  the  expenses  of  their  reclaiming  note  and  discussion 
thereon ;  allow  an  account,"  &c. 

Lord  Ordinmry,  Cockbum. — Ad.  Desn  of  Faculty  (Hope) 
and  ]>unlopi  M' Lean  and  Giffen,  W.S.  Ag^tUu-^AU,  Solid- 
tor-Generul  (McNeill)  and  A.  M'Neill;  Alexander  Noirne, 
^gm/.— Bill-Chamber  C/eril.— [J.  R.\ 


1th  February  1835. 
Second  Division. — (G.  D.) 

No.  159. — Archibald  Bruce,  Suspender^v.  Patrick 
Irvine,  VV.S.,  Cierk  to  the  Trustees  for  the  Credi* 
tors  of  the  City  of  Edinburgh^  Respondent. 

Suspension — Competency —  Interim  Possession  —  Statute,  6 
Gea  IV.  c.  120,  sect.  42.^- An  advocation  being  ftetcnted  at  tb$ 

.  commencement  of  the  long  vacation,  of  a  Judgment  of  ike  She^ 
riff,  finding  certain  parties,  petitioners,  emitted  to  inspection  tfj 
documents  over  which  a  right  of  hypothec  was  claimed  ;  and  the 
Sheriff"  having  thereafter,  on  an  application  under  tlus  42J  «-c- 
lion  of  the  Judicature  Act,  found  the  petitioners  eniiiled  in  ikt 
meantime,  and  until  the  isstte  of  the  cause,  to  inspection  of  tkt 
documents,  on  finding  caution  in  certain  terms-^Biil  of  suspen* 
tion  of  a  charge  on  this  la*t  judgment  passed,  and  sUt  continued 
till  the  question  s/tould  be  discussed  on  the  expede  letters. 

The  affairs  of  the  corporation  of  the  city  of  Edin- 
borgh  having  been  found  in  1833  to  be  in  toch  a  state 
of  embarraasment  as  to  render  it  expedient  that  Par« 
liaraentary  trustees  should  be  appointed,  an  Act  was 
passed  in  August  of  that  year  (3  and  4  William  IV. 
c.  122|)  appointing  certain  trustees,  vesting  in  them 
the  general  funds  and  property  of  the  town,  and  em- 
powering them  to  apply  the  same  in  liquidation  of 
the  city  debt.  By  section  9th  of  the  Statute,  it  wai 
enacted, 

*'  That  all  books,  records,  minutes,  accounts  and  papers  of 
every  description,  belonging  to  the  said  city  of  Edinburgh,  pre- 
ceding the  said  second  Monday  after  the  next  election  of  tbe 
Lord  Provost,  Magistrates  and  Council  of  the  city,  shall  at  all 
times  be  open  to  the  inspection  and  examination  of  the  said 
trustees,  and  of  every  one  of  them ;  and  upon  the  requisition  of 
any  meeting,  or  of  a  quorum  of  the  said  trustees,  every  officer  or 
person  in  whose  custody  any  such  books,  records,  minutes,  ac- 
counts and  papers  may  be,  shall  be,  and  he  is  hereby  required 
to  furnish  to  the  said  trustees,  at  their  expense,  such  copies  of, 
or  extracts  from  the  same  as  they  shall  require.'* 

The  15th  section  provided, 

"  That  all  debts  which,  prior  to  the  passing  of  this  Act,  shsU  fas?e 
obtained  any  legal  preference  amongst  each  other  in  the  order 
of  payment  of  the  same  or  otherwise,  or  any  special  security, 
shall  continue  entitled  to  the  same ;  all  such  preferences  and 
securities  being  hereby  specially  reserved  to  the  persons  holding 
the  same." 

The  Act  al:»o  provided,  that  the  trustees  might  sue 
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or  be  sued  ^*  in  the  name  of  a  qaorom  of  the7r  nam- 
ber,  or  of  their  clerk  for  the  time  being." 

On  12t)i  May  1834,  the  respondent,  as  clerk  to  the 
Parliamentary  trustees,  presented  a  petition  to  the 
Sheriff  of  Edinburgh,  quoting  the  9th  section  of  the 
Statute,  and  stating  that  the  suspender,  who  had  been 
formerly  the  city's  accountant,  bad  refused  to  give 
inspection  of  the  books  and  documents  belonging  to 
the  city  in  his  hands,  and  praying  that  the  Sheriff 
would  ordain  the  suspender 

**  forthwith  to  give  and  allow  to  the  said  trustees  nominated 
in  the  foresaid  Statute,  or  any  one  of  their  number,  or  to 
Robert  Christie,  Esq.,  their  accountant,  or  such  other  person 
as  may  be  appointed  to  that  office,  a  full  and  complete  inspec- 
tion upon  all  occasions,  and  at  all  reasonable  times,  when  re- 
quired, of  all  books,  records,  minutes,  accounts  and  papers*  of 
^ery  description,  belonging  to  the  said  city,  in  his  custody  and 
possession,  with  power  to  the  said  trustees,  or  any  one  of  their 
'dumber,  or  the  said  Mr  Robert  Christie,  their  aecountant,  or 
fiucb  other  person  as  may  be  appointed  to  that  office,  to  have 
mich  copies  or  extracts  from  the  same,  as  they  or  any  of  them 
shall  reqnire,  as  provided  in  the  Act  of  Parliament ;  reserving 
fo  the  said  Archibald  Bruce  any  right  of  lien  or  retention  which 
be  may  allege  to  possess  over  the  said  books,  records,  minutes, 
accounts,  or  other  papers  belonging  to  the  said  city,  for  pro- 
fessional charges  or  disbursements  made  relative  thereto;  and, 
lastly,  to  find  the  said  Archibald  Bruce  liable  in  the  expense 
of  this  application,  warrants  and  whole  subsequent  procedure,** 
&c. 

In  answer  to  this  petition  the  suspender  pleaded — 
L  That  the  Statute  did  not  authorise  a  demand  for 
inspection  or  delivery  of  documents  to  any  account- 
ant or  third  party. — II.  That  the  suspender  bad  a 
lien  over  the  papers  and  documents  in  tii^  possession 
for  his  professional  accounts,  incurred  before  the  Sta- 
tute was  passed,  to  the  amount  of  £822,  0.  II.,  and 
that  the  suspender  was  not  bound  to  part  with,  or 
fillow  inspection  of  the  papers  and  documents  hypo- 
tbecated,  till  this  account  was  paid  or  secured. 

On  26th  June  lS34f, 

••  The  SherifT- substitute  having  resumed  consideration  of 
this  process,  finds  that  under  the  Statute  referred  to  in  the 
petition,  tiie  defender  is  bound  to  give  inspection,  and"  fo  pro- 
vide copies  or  extracts  as  crnved  in  the  petition  ;  and  therefore 
decerns  and  ordtiins  him  to  g\ve  inspection  and  to  provide  copies 
Accordingly,  under  reservation  of  all  his  rights  consistent  with 
«uch  inspection ;  finds  him  liable  in  expenses,  allows  an  account 
to  be  given  in,  and  decerns.** 

To  this  judgment  the  Sheriff  adhered.  The  sus- 
pender immediately  took  steps  for  bringinf^  an  advo- 
cation, which  was  subsequently  presented,  but,  owing 
to  the  long  vacation  having  commenced,  it  had  not 
come  to  depend  before  any  Lord  Ordinary  at  the 
date  of  the  farther  proceedings  before  the  Sneriff,  to 
be  immediately  noticed. 

Sometime  after  obtaining  the  above  judgment  of 
the  Sheriff,  the  pharger  presented  an  application  to 
the  Sheriff,  quoting  the  42d  section  of  the  Judicature 
Act,  which  is  in  these  terms : 

*'  That  in  all  advocations  of  interlocutors  pronounced  by  She- 
riffs, it  shall  be  competent  to  the  inferior  Judge  to  regulate  in 
the  meantime,  on  the  application  of  cither  party,  all  matters 
regarding  interim  possession,  having  regard  to  toe  manner  iu 
which  the  mutual  interests  of  the  parties  may  be  affected  in  the 
fmal  decision  of  the  cause ;  and  such  interim  order  shall  not  be 
stubjcct  to  review  except  by  the  Lord  Ordinary  or  the  Court,  in 
the  case  of  discussing  the  process  of  advocation ;  reserving  to 


the  Court  of  Session  or  Lord  Ordinary  full  power,  during  the 
course  of  the  discussion  of  the  cause  in  the  said  Court,  to  give 
such  orders  or  directions,  in  respect  to  interim  possesaioo,  as 
justice  may  require.** 

The  petition  then  went  on  to  state, 

"  That  under  the  authority  of  the  enactments,  and  in  respect  of 
the  exigency  and  justice  of  the  case  (seeing  that  all  the  defen- 
der's just  rights  are  folly  reserved,  consistent  with  the  inspec- 
tion ordered),  the  petitioner,  as  clerk,  and  by  desire  of  the  said 
trustees,  makes  the  present  application  to  your  Lordship  to  re- 
gulate the  interim  possession,  in  so  far  as  the  nature  of  the  case 
will  permit.'* 

The  petitioner  then  prayed  tho  Sheriff  to  decern 
and  orduin  the  complainer 

*'  instantly,  and  in  the  meantime,  until  the  final  issue  of  the 
foresaid  process  of  advocation,  slready  intent,  or  that  mav  be 
intent,  of  the  foresaid  interlocutors  of  20th  and  37th  June  last, 
to  give  and  allow  to  the  said  trustees  nominated  in  the  foresaid 
Statute,  or  any  one  of  their  number,  or  Mr  Robert  Christie* 
their  accountant,  or  such  other  person  as  may  be  appointed  to 
that  office,  inspection  at  all  reasonable  times  when  required,  of 
all  books,  records,  minutes,  accounts,  and  other  papers  of  every 
descfiption  belonging  to  the  said  city,  .in  his  custody  and  posses* 
sion,  with  power  to  the  said  trustees,  or  any  one  of  their  num* 
ber,  or  the  said  Robert  Christie,  their  accountant,  or  such  other 
person  as  may  be  appointed  to  that  office,  to  have  io  the  interim 
such  copies  or  extracts  from  the  same,  as  they  or  any  of  them 
shall  require,  under  the  reservation  contained  in  the  Sheriff's  in« 
terlocutor  of  20th  June  lust  above  referred  to  ;**  and  to  find  the 
complainer  liable  in  expenses,  &c. 

'  In  answer  to  this  petition  the  suspender  pleaded-^ 
L  That  the  application  was  irregular  and  premature, 
the  advocation  being  confessedly  not  brought,  but 
only  intended. — IL  That  the  provision  in  the  Judica- 
ture Act,  as  regulating  interim  possession,  was  not 
applicable  to  the  present  case,  there  being  no  cor- 
poreal subject  in  dispute  which  could  admit  of  any 
regulation  as  to  interim  possession,  and  that  the  peti- 
tion truly  prayed  for  interim  execution;  and,  IIL 
That  it  would  be  inexpedient  and  unjust  to  grant  the 
application,  seeing  that  doing  so  would  entirely  de- 
stroy the  right  of  hypothec  or  lien  maintained  by  the 
complainer.  A  new  record  having  been  prepareo  and 
closed  under  this  incidental  application,  the  Sheriff- 
substitute  pronounced  the  following  judgment : 

"  The  Sheriff-substitute  having  resumed  consideration  of  this 
process,  repels  the  objection  stated  by  the  defender,  that  the 
present  application  is  premature  and  incompetent,  in  respect  that 
the  object  of  the  Act  of  Parliament  appears  to  be  to  enable  the 
Sheriff  to  give  possession  to  the  successful  party,  while  the 
opposite  party  is  taking  the  necessary  measures  for  having  the 
judgment  brought  under  review ;  but  sustains  the  objection  that 
the  present  petition  is  truly  not  an  application  for  interim  pos- 
session, but  is  an  application  for  interim  execution  of  a  decree 
ad/actum  prastandttm :  And  also  sustains  the  objection,  that  to 
give  interim  possession  or  execution  in  the  present  case,  would 
truly  resolve  into  an  ultimate  and  irreversible  decision  of  the 
cause  in  favour  of  the  pursuer,  in  respect  that,  if  the  interlocutor 
in  the  principal  cause  were  altered  by  the  Court  of  Session,  or 
hy  the  House  of  Lords,  the  pursuer  would  have  obtained  sub- 
stantially all  that  he  asks  in  the  principal  action,  that  the  efficient 
part  of  the  defender's  right  of  retention  would  be  destroyed,  and 
that  he  could  not  be  reponed  in  the  situation  which  he  now 
holds :  And  therefore  dismisses  the  action,  finds  the  porsuer 
•Uable  in  expenses,  allows  an  account  to  be  given  in,  and  de- 
cerns." 

A  reclaiming  petition  was  refused  by  the  Substitute, 
without  answers ;  but  the  Sheriff,  on  an  appeal,  al- 
lowed answers  to  be  lodged,  and  added  this  note : 
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**  There  appears  a  gfood  deal  of  difficulty  in  deciding  this  case. 
If  the  application  is  not  granted,  the  trustees  may  be  for  some 
months  delayed  in  the  execution  of  a  public  Parliamentary  trusL 
The  interlocutors  of  20th  and  27tb  June,  in  the  former  process, 
contain  a  special  reservation  of  all  the  defender's  rights,  con- 
sistent with  the  inspection.  If  the  trustees  in  this  application 
obtain  such  inspection,  they  will  be  liable,  in  consequence  of  this 
reservation,  to  pay  over  to  the  defender  any  sum  which  be  can 
show  he  is  entitled  to,  under  the  right  thus  reserved  to  him.  If 
the  application  be  granted,  it  will  be  on  the  condition  that  the 
pursuer  previously  find  caution  to  pay  any  sum  wliich  may  be 
found  due  to  the  defender  in  any  action  brought  either  in  the 
Court  of  Session  or  in  this  Court.  This  would  prevent  the 
trustees  being  affected  by  the  delay  which  otherwise  might  occur, 
and  at  the  same  time  sufficiently  preserve  the  rights  of  the  de- 
fender." 

The  charger  lodged  replies,  in  which,  inter  alia,  he 
made  the  following  offer  or  proposition  : 

'*  To  grant  caution  or  security  that,  in  case  the  interlocutors 
in  the  original  cause  shall  be  reversed,  and  it  shall  be  finally  de- 
cided that  the  trustees  are  not  entitled,  under  the  Statute  founded 
upon,  to  obtain  access  to  and  inspection  of  tbe  documents  in  Mr 
Bruce*s  custody,  as  allowed  by  the  interlocutors  of  the  Sheriff 
in  the  original  cause,  under  the  reservations  therein  menlioned» 
tbe  trustees  will  rank  Mr  Bruce  preferably  to  other  creditors, 
for  the  amount  of  any  claims  for  which  it  may  be  found  he  is 
entitled  to  be  ranked  as  a  creditor  upon  the  funds  and  properties 
vested  by  the  Statute  in  tbe  trustees  for  behoof  of  creditors.*' 

Tbe  Sheriff  appointed  the  defender 

*'  to  duply  within  three  days,  and  in  his  duplies  to  state  all  ob- 
jections be  may  have  to  tbe  terms  of  the  caution  and  security 
offered  by  the  pursuer  in  the  sixteenth  page  of  his  replies." 

The  SQspender,  in  his  duplies,  objected  to  the  char- 
ger's offer  of  cantion — IW,  That  it  was  not  an  offer  of 
caution  for  the  debt,  or  for  whatever  sum  might  be 
found  to  fall  under  the  hypothec.  2d,  That  it  secured 
no  preference  to  the  charger  over  any  particular  fund, 
and  the  whole  property  miglit  be  appropriated  by  prior 
securities,  towards  which  targe  sums  had  already  oeen 
paid;  and  3(/,  That  the  offer  was  limited  to  the  case 
of  a  total  reversal  of  the  judgment,  making  no  provi- 
sion for  variation  or  alteration.  On  3d  September 
1834, 

**  The  Sheriff  having  considered  tbe  duplies,  No.  12,  and  whole 
process,  recals  the  interlocutor  of  28th  July  last ;  granU  war- 
rant  in  terms  of  the  original  petition,  on  the  pursuers  previously 
finding  sufficient  caution  acted  in  the  Sheriff  Court  books  of 
Edinburgh,  that,  in  the  event  of  its  being  finally  decided  that 
the  trustees  are  not  entitled  to  obtain  access  to  and  inspection 
of  the  documents  in  the  defender's  possession,  as  allowed  by  the 
Interlocutor  of  this  Court  in  tbe  original  cause,  the  trustees  will 
pay  the  defender  tbe  amount  of  any  claims  which  he  may  be 
found  to  have  upon  the  funds  and  properties  vested  in  the  said 
trustees ;  finds  neither  party  entitled  to  expenses,  and  decerns.*' 

The  words,  "  in  terms  of  the  original  petition,"  in 
this  interlocutor,  were  afterwards,  of  consent  of  parties, 
explained  by  the  Sheriff  to  mean  in  terms  of  the  pe- 
tition for  regulating  the  interim  possession. 

The  charger  having  refused  to  grant  delay  till  the 
advocation  should  be  disposed  of,  the  present  suspen- 
sion was  presented  of  a  charge  given  on  the  Sheriff's 
decreet  of  3d  September,  on  the  grounds — I.  That  the 
Sheriff  had  exceeded  his  powers  by  awarding  what 
was  in  reality  interim  execution,  and  not  a  regulation 
of  interim  possession.  The  Judicature  Act  contem- 
plated cases  of  land  or  moveables,  which  admitted  of, 
or  required  something  to  be  done  with  a  view  to  their 
preservation.     But  there  was  no  room  for  such  a 


principle  here,  and  the  charger  had  in  fact  obtained  a 
judgment  for  all  that  he  craved  in  his  original  peti- 
tion.— II.  That  the  Sheriff'^sjadgflsent  did  not  proceed 
upon  a  due  regard  to  tbe  manner  in  which  the  "  mu- 
tual interests  of  the  parties  may  be  affected  in  the 
final  decision  of  the  cause ;"  because,  if  the  suspender 
should  (as  must  be  assumed)  succeed  in  the  advoca- 
tion, his  right  of  hypothec,  which  depended  for  it« 
force  on  the  necessity  which  the  charger  was  under 
of  obtaining  inspection  of  the  documents,  was  in  the 
meantime  virtually  destroyed. 

The  Lord  Ordinary  (Jeffrey),  on  22d  October 
1834, 

'<  Having  considered  this  bill,  with  the  answera  thereto,  sod 
whole  productions,  passes  tbe  bill,  and  continues  the  sist  till 
the  question  comes  to  be  discussed  upon  tbe  expede  letters. 

*^  Nole, — If  this  bill  is  competent,  there  can  be  no  qoestioD 
that  it  must  be  passed,  whatever  the  Judges*  opinion  may  be  of 
the  merits  of  the  Sheriffs  decree.  For  if  tbe  Sheriff  bad  power 
to  pronounce  that  decree,  it  most  be  incompetent  to  review  itia 
a  suspension ;  and  if  be  had  no  such  power,  then  it  most  be 
suspended  (whether  right  or  wrong  on  the  meritsX  for  defect 
of  jurisdiction,  and  Sa  proceeding  a  non  kabente  poUUaUwu 
Now,  the  iiord  Ordinaiy  thinks  the  Sheriff  baa  no  power  to 
pronounce  that  decree,  and,  therefore,  he  passes  the  bill ;  but 
be  does  this  very  reluctandy,  because  he  is  satisfied  that  tbe 
judgment,  qualified  as  it  is,  is  not  only  expedient,  and  founded 
on  substantial  justice  to  the  respondents,  but  actually  secures  to 
tbe  suspender  an  advantage  to  which  his  right  would  otherwise 
be  questionable.  The  Lord  Ordinarv  has  no  doubt  that  thii 
is  a  case  to  which  the  4Sd  section  of  the  Judicature  Act  applies 
(though,  till  the  Court  meets,  there  can  be  no  discussion  in  tbe 
advocation),  and  that  the  Sheriff  had  full  power,  therefore,  *  to 
regulate  the  interim  possession,*  as  authorised  by  that  section. 
But  the  difficulty  is,  that  he  has  not  merely  regulated  tbe  pos- 
session, but  granted  interim  execution  of  the  decree  in  the  ori- 
ginal action.  It  is  impossible  to  look  at  the  terms  of  that  decree, 
and  those  of  the  judgment  now  sought  to  be  stayed,  witboat 
seeing  this ;  and  though  in  one  sense  it  may  be  said  that  tbii 
interim  execution  is  really  effected  by  a  mere  regulation  of  pos- 
session,  still,  if  it  be  also  a  full  execution  of  the  original  senteoce, 
tbe  Lord  Ordinary  cannot  but  chink  it  incompetently  issued  by 
a  Judge  who  has  no  power  to  grant  interim  execauon.  Tbe 
Supreme  Court  has  a  power  (in  cases  cf  appeal  to  the  House 
of  Lords),  both  to  grant  such  execution,  and  to  regulate  pos- 
sessiofi.  But  it  always  exercises  the  two  powers  separately 
and  distinctly,  and  upon  separate  applications ;  and  if  such  sn 
application  as  that  of  the  respondents  had  been  made  to  it,  he 
cannot  doubt  that  what  would  have  been  asked  and  granted, 
would  have  been  warrant  for  interim  execution,  and  not  a  re- 
gulation of  possession." 

The  charger  reclaimed,  but  the  Court  adhered. 

Lord  Ordinary^  Jeffrey— ^c<.  Keay;  Tfaomaa  Bruce,  W.S., 
AgetU, — AU.  Dean  of  faculty  (Hope)  and  Adam  Anderson; 
Patrick  Irvine,  W.S.,  Agent Sir  R.  Dundas,  Clerk [G.i?.] 


lOM  February  1835. 
FiasT  Division. — (G.  D.) 

No.  160. — William  M'Cronb,  Pursuer^  v.  Jou)f 

Sawkrs,  Defender. 

Public  Offioer-^ Procurator- Fiscal — Privilege—  Relevancy-^if 
parl$  being  apprehended  at  Ike  instance  of  the  Procurator-facet 
of  a  countjft/or  a  crime  set  forth  as  being  committed  Mnthin  that 
county:  and  an  action  of  damages  being  brought^  on  thefaotm^ 
that  the  alUgtd  locus  delicti  was  situated  in  another  county- 
Held,  I.  That  it  is  not  neceuary  to  itbel  either  malice  or  wtU 
of  jnrobable  cause, — II,  That  it  is  not  a  sujicieiu  inxiiMiHorjf 
defence,  that  thejiscal  acted  bona  fide  on  a  signed  ityorakoiion. 

In  November  1BS3,  the  agent  for  the  Duke  of  Moo- 
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trofte  lodged  with  the  defender,  Mr  Sawel-s,  Procura- 
tor-fiscal of  Slirling!»hire,  a  signed  information,  bear- 
ing that  his  Grace  kept  a  deer  park  in  the  '*  island  of 
Inchmirran,  in  the  parish  of  Buchanan,  and  countv  of 
Stirling,**  and  stating  the  circumstances  which  led  to 
the  belief  that  the  pursuer  and  others  had  feloniously 
killed  a  deer  on  the  island,  on  31st  October  1833.  On 
12th  November,' the  defender  presented  a  petition  to 
the  Sherifi^  of  Stirlingshire,  bearing  that  he  had  ^  re- 
ceived credible  information  that,  on  the  3Istdayof 
October  last,  a  fallow  deer,  the  property  of  his  Grace 
the  Duke  of  Montrose,  was,  upon  the  island  of  Inch- 
mirran,  in  this  county^  shot,  ana  attempted  to  be  car- 
ried away  :*'  '*  That  the  defender  had  good  reason  to 
believe  that  the  pursuer  and  others  named  had  been 
the  parties  who  had  killed  the  said  deer,  and  who 
were  thus  guilty  of  theft,  or  at  least  of  malicious  mis- 
chief,'* and  praying  for  warrant  to  apprehend,  examine, 
and  afterwards  commit  the  pursuer  and  his  accom- 
plices in  ordinary  form.  The  warrant  for  apprehen- 
sion, which  was  granted  the  same  day,  was  indorsed 
by  a  Justice  of  Peace  of  Dumbartonshire,  where  the 
pursuer  resided,  "  to  the  effect  of  its  being  carried 
into  all  lawful  execution  in  the  county  of  Dumbarton." 
The  pursuer  having  been  examined,  was  committed 
for  trial,  and  liberated  on  bail.  No  farther  proceed- 
ings took  place  before  the  Sheriff  of  Stirlingshire,  but 
the  pursuer  was  afterwards  tried  on  22d  April  1834, 
before  the  Sheriff  of  Dumbartonshire,  on  a  libel  at  the 
instance  of  the  Fiscal  of  that  county — (and  a  material 
witness  having,  as  was  alleged,  died  in  the  meantime), 
the  libel  was  found  not  proven. 

The  pursuer  then  brought  the  present  action  of 
damages  against  the  defender,  on  the  allegation  that 
the  island  of  Inchmirran  was  not  within  the  county  of 
Stirling,  but  the  county  of  Dumbarton  :  <'  That,  never- 
theless, the  said  John  Sawers  wrongfully,  or  at  least 
without  due  caution,  presented  the  said  application  or 
petition  in  relation  to  an  offence  charged  to  have  been 
committed  in  a  place  which  he  knew,  or  by  ordinary 
care  and  inquiry  might  have  known,  was  not  situate 
within  the  territory  of  the  Sheriff  of  Stirlingshire,  to 
which  his  own  official  duties  as  Procurator-fiscal  for 
Stirlingshire  are  limited :"  That  the  incarceration  of 
the  pursuer  in  the  tolbooth  of  Stirling  was  **  wrong- 
ful and  oppreasivei"  &c.,  and  therefore  concluding  for 
damages. 

In  defence,  the  defender  stated  the  following^  pleas 
-'I.  As  the  summons  does  not  charge  either  malice 
or  want  of  probable  cause,  or  both  of  them,  the  action 
18  not  maintainable. — II.  The  defender  acted  bona 
jUe  upon  a  signed  information,  lodged  by  the  agent 
of  the  proprietor  (the  party  best  qualified  to  know 
the  iact),  that  the  alleged  offence  had  been  committed 
within  the  sheriffdom  of  Stirling. — III.  In  point  of 
fact,  the  island  of  Inchmirran  is  situated  within  the 
•hertffdom  of  Stirling. — IV.  But,  at  all  events,  it  was 
the  belief  and  understanding  of  the  defender,  and  the 
general  belief  in  the  district,  that  the  island  of  Inch- 
mirran is  situated  within  the  sheriffdom  of  Stirling ; 
and  therefore,  in  a  case  of  doubt  and  obscurity,  the 
defender,  acting  bona  Jidt  in  the  discharge  of  his 
official  duties,  according  to  the  best  information  he 
Doold  obtaiDy  is  not  liable  in  damages. — V.  In  the 


circumstances  of  the  case,  the  pursuer  must  have  been 
incarcerated  either  in  Stirlingshire  or  Dumbartonshire; 
and  in  no  way  has  he  sustained  loss  or  damage,  even 
on  the  supposition  that  a  mistake  did  occur. 

The  Lord  Ordinary  Corehouse,  on  27th  November 
1834,  pronounced  this  interlocutor  and  note : 

*<  The  Lord  Ordinarj  ba/ing  heard  counsel  for  the  parties, 
repels  the  first  preliminary  defence :  Repels  the  second  plea  as 
a  preliminary  defence,  reserving  its  effect  as  a  defence  upon  the 
merits :  Reserves  the  third  defence,  as  it  turns  upon  a  point  of 
fact :  Remits  the  cause,  with  the  other  defences  upon  the  merits, 
to  the  jury  roll ;  and,  in  respect  the  defender  does  not  acquiesce 
in  this  interlocutor,  finds  him  liable  in  the  expense  of  this  dis- 
cussion,** &c. 

"  Noie. —  Although  Justices  of  the  Peace  and  certain  other 
officers  acting  in  the  exercise  of  their  functions  are  protected  by 
Statute  from  liability  for  error  in  actions  of  damages,  unless 
malice  is  charged,  that  priFilege  does  not  extend  to  a  Procurator- 
fiscal  who  is  accused  of  having  instituted  and  carried  into  effect 
incompetent  proceedings  in  the  ordinary  criminal  court  of  the 
Sheriff.  The  procurator-fiscal  is  bound  to  know  the  limits  of 
the  district  within  which  he  is  authorised  to  act ;  and  a  bonafidt 
mistake  in  that  respect  is  no  bar  to  an  action  of  damages,  mors 
particularly  in  a  case  like  the  present,  affecting  the  liberty  of  the 
subject.  If  there  was  any  doubt  with  regard  to  the  bounds  of 
the  jurisdiction,  he  ought  to  have  sent  the  case  to  a  higher 
tribunal.  But  though  bis  alleged  bonajidet  is  no  bar  to  the 
action,  aud.  therefore,  cannot  be  sustained  as  a  preliminary  de- 
fence, it  may  have  a  great  effect  with  regard  to  the  amount  of 
the  claim  against  him." 

The  defender  reclaimed,  but  the  Court  adhered. 

Lord  Ordinary,  Corehouse. — Ad,  Patterson;  John  Cullen* 
W.S.,  Jgent—AU.  Shaw  Stewart;  D.  Clegboru,  y/,S,,JgerU, 
— S.  F.  Clerk.—IG.D.I 


loth  Februarif  1835. 
FiBST  Division. — (G.D.) 

No.  161. — Arthur  John  Robertson,  Pursuer^  v. 
Mrs  Mary  Shearer  or  Robertson,  Defender. 

Husband  and  Wife — Jus  Mariti — Adjudication— Reduction— 
A  testatrix  having  left  a  special  legacy,  and  a  share  of  the  rest' 
due  of  her  estate  to  a  married  lady,  exclunoe  of  the  jus  mariti  of 
her  husband ;  and  the  trustees  of  the  testatrix  having  assigned  to 
the  wife,  pro  tanto  of  her  claims,  a  bond  by  the  husband,  on  which 
the  wife  led  cutjudicalion  against  him  for  principal  and  sttbse" 
quent  interest  as  due  to  her,  exclusive  of  the  jus  mariti — Found 
that  the  adjudication  is  not  reducible  by  the  heir  and  executor  ef 
the  husband,  on  the  footing  that  l4tf  jus  mariti  was  only  excluded 
as  to  the  principal,  and  thai  the  (merest  belonged  to  him,  at  rs- 
presenting  his  father* 

The  late  Masterton  Robertson,  of  Inohes,  was  mar- 
ried to  the  defender  in  1802.  In  1804,  he  borrowed 
from  the  defenders  annt,  Miss  Nelly  Shearer,  £1400, 
for  which  he  granted  an  heritable  bond  over  the  lands 
of  Wester  Inches  and  others.  Miss  Nelly  Shearer 
thereafter  died,  leaving  a  deed  of  settlement  in  favour 
of  trustees,  who  were  directed  to  pay  to  the  defender 
a  special  legacy  of  £700,  and  a  share  of  the  residue, 
in  the  following  terms : 

**  To  Mary  Shearer,  second  daughter  of  my  said  deceased 
brother,  Charles  Shearer,  and  now  spouse  of  Masterton  Robert- 
son, Esq.,  younger  of  Inches,  but  exclusive  of  the  jus  mariti  of 
her  said  husband,  j6700  Sterling,  and  ten  guineas  for  mournings. 
And  I  likewise  direct  and  appoint  the  said  trustees  to  divide  my 
watch,  trinkets,  rings,  wearing  apparel,  and  whole  household 
furniture,  among  the  said  Agnes  Cockburn,  Helen,  Mary  (the 
defender),  and  Agnes  Shearer,  as  nearly  equal  as  can  conveniently 
be  done,  in  case  any  of  these  articles  shall  not  be  disposed  of 
by  me  in  my  lifetime ;  and,  io  the  last  place,  I  hereby  direct  and 
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appoint  the  said  trustees  to  pay  over  the  free  residue  of  my  said 
real  and  personal  esrates  to  the  said  Agntn  Cockburo,  Helen, 
Mary  and  Agnes  Shearer,  equHlly  among  them,  but  exclusive 
always  of  the  jm  mariii  of  their  husbands.*' 

It  was  sabseqoently  arrnnged  that,  to  accoont  of 
the  defender's  prorisioiM  ander  her  aunt's  settlement, 
the  trustees  shonld  convey  to  her  the  foresaid  heri« 
table  bond  for  £1400,  granted  by  her  husband  to  her 
Bont.  Accordingly,  the  trustees,  by  disposition  dated 
30th  October  1807,  on  the  narrative  of  the  said  deed 
of  settlement  and  provisions,  and  of  the  arrangement 
to  take  the  bond  pro  ianto  thereof,  disponed, 

"  as  we  hereby  sell,  alienate  and  diiipone,  to  and  in  favour  of  the 
aaid  Mary  Robertson,  othenvise  Shearer,  her  heirs  and  a»sig. 
nees,  but  exclusive  of  the  jus  mariti  of  her  said  husband,  but 
redeemably  alwavs  in  manner  specified  in  the  said  bond  and  dis> 
position  in  secunty,  all  and  whole,  the  town  and  lands  of  Wester 
Inches,"  &c. 

The  bond  farther  bore,  tliat  the  trustees 

<*  bereby  make,  constitute  and  appoint  the  said  Mary  Robertson, 
tothemrise  Shearer,  and  her  foresaids,  but  exclusive  of  the  Jus 
-mariti  of  her  said  husband,  not  only  in  and  to  the  prindfial  sum 
of  £1400  Sterling,  and  annualrents  thereof  from  and  since  the 
term  of  Martinmas  1800  years,  during  the  non-redemption,  with 
the  sum  of  £280  Sterling  of  liquidate  expenses  stipulated  there- 
for, if  incurred,  all  contained  in  and  due  by  the  bond  and  dis- 
position in  security,**  &c. 

but  also  in  and  to  the  bond  itself,  and  all  that  had 
followed  or  might  follow  thereon.  Infeftment  follow- 
ed in  the  defender's  favour  in  terms  of  the  bond.  On 
5th  June  1818,  the  defender  obtained  decree  of  adju- 
dication against  her  husband,  adjudging  his  unentailed 
Eroperty,  and  also  his  liferent  right  and  interest  as 
eir  of  entail  of  the  estate  of  Inches,  in  payment  of 
the  sum  of  £1400,  contained  in  the  said  bond  (reserv- 
ing her  claim  for  prior  interest),  with  £280  of  liqui- 
date penalty,  amounting,  together,  to  the  accumulated 
sum  of  £1680,  with  interest  to  fall  due  thereafter^ 
all  exclusive  of  her  husband's  jus  mariti. 

The  defender's  husband  having  died  in  1822,  the 
pursuer,  bis  only  son  and  heir-at-law,  bronght  the 
present  action  of  reduction  of  the  defender's  decree 
of  adjudication,  as  obtained  in  absence,  and  on  the 
ground  that  it  proceeded  on  the  footing  that  both 
priAcipal  and  interest  were  exclusive  of  her  husband's 
JUS  maritii  whereas  Miss  Shearer's  settlement  did  not 
exclude  the  jus  mariti  quoad  the  interest,  and  the  in- 
terest wbich  wa6  adjudged  for  subsequent  to  the  date 
of  the  decree  therefore  fell  under  the  jus  mariti,  and 
belonged  to  the  pursuer  as  the  executor  of  his  father. 
'•  The  Lord  Ordinary  (Codcbiirn),  on  27th  Novem- 
ber 1834, 

^  Sustains  the  defences,  assoilzies  the  defender,  and  decerns ; 
finds  the  defender  entitled  to  expenses/*  &c. 
.  *■  Ji0ie. — The  whole  ease  depends  on  the  point,  whether  the 
ju»  mariti  of  the  defender's  deceased  husband  was,  or  was  not 
excluded,  not  only  quoad  the  principal  sum,  but  qw>ad  the  in- 
terest of  the  bond  on  which  the  adjudication  was  led.  Miss 
Nellv  Shearer,  the  aunt  of  the  defender,  held  a  bond  by  which 
the  defender's  husband  bound  himself  to  pay  the  J81400,  to- 
gether with  the  legal  interest.  She  also  held  a  separate  obliga- 
tion by  his  father  for  the  interest  Miss  Shearer  died,  leav- 
ing a  special  legacy  to  the  defender,  and  dividing  the  whole  '  free 
residue  of  my  real  and  personal  estates*  among  her  and  other 
three  ladies,  *  but  exclusive  always  of  the  jus  mariti  of  their 
hubbaiids.*  Miss  Shearer's  trustees  conveved  the  foresaid  bond 
for  iJMOO  to  the  defender,  to  account  of  her  claims  under  their 


author's  settlement.  Their  conveyance  (not  brought  under  re- 
duction)! is  awlcwardly  expressed,  owing  to  the  accidental  omis- 
sion of  the  words  '  our  cessioners  and  assignees,*  or  some  such 
words, — but  no  plea  is  maintained  on  this;  and  the  deed  (quoted 
in  the  defender's  fourth  statement)  plainly  enough  assigns,  *not 
only'  the  principal  sum  and  *  annualrents  thereof,*  together  with 
the  collateral  obligation  ior  the  psyment  of  the  interest  gnnted 
b)r  Arthur  Robertson,  Esq.  of  Inches,  but  also  the  bund,  tkc 
with  the  said  obligation ;  and  all  expressly  excloiuve  of  the  ;ui 
marili.  And  even  though  the  jus  mariti  had  not  been  excluded 
quoad  the  interest,  the  effect  of  the  defender's  adjudicntion  in 
making  the  future  interest  heritable,  would  be  an  answer  to  rbe 
pursuer's  conclusion,  which  is,  that  these  being  moveable,  be- 
longed to  him." 

The  pursuer  reclaimed,  but  the  Court  adhered. 

Lord  Ordinary,  Cockburn.— ^c/.  Buchanan  and  Mylne; 
Hugh  Macqoeen,  W.S.,  Agent. — ////.  Dean  of  Faculty  (Hope) 
and  Penney;    Robert   Roy,   W.S.,   jtgent.^^Sir  R.   Duudss, 


lOih  February  183.5. 
First  Division. — (G.D.) 

No.   162. — Arthur  John  Robertsox,  Pursuer,  r. 
Mrs  Mary  Shearer  or  Uobrutson,  Defender. 

Husband  and  Wife— Jus  Mariti— > Adjudication-^ Bediactton— 
J^ouiidt  in  conformiiy  with  the  above,  as  to  another  a'^JudicatioH 
led  l>y  the  wife  against  her  husband  for  ^1600,  drawn  by  him 
Jrom  the  trustees  of  the  testatrix^  to  account  Jarl  her  qfhii  teiff's 
provisions,  and  for  which  sum  the  husband  had  granted  bond,  ex- 
elusive  of  his  jus  mariti,  as  to  prindpat  and  interestm 

This  was  another  action  at  the  instance  of  the  pur- 
suer against  his  mother,  arising  partly  out  of  the  same 
circumstances  which  are  stated  in  the  imtnediately  pre- 
ceding report.  The  defender  alleged  that,  after  eon- 
.veying  to  her  the  £1400  bond,  her  aunt's  trustees 
remained  debtors  to  her  under  the  settlement,  for  a 
considerable  sum,  out  of  which  her  late  husband  re- 
ceived payments  from  them  at  various  times  prior  to 
1813,  to  the  amount,  with  interest,  of  £1166,  for  which 
he  agreed  to  grant  them,  as  trustees  for  the  defender, 
his  promissory-note  and  bond,  by  the  following  letter : 

"  Edinburgh,  10//i  July  1B13.  Gentlemen, — Whereas  I 
have  this  day  granted  you  my  promissory- note  for  jC  II 66,  as 
trustees  for  Mrs  Robertson,  payable  at  one  day's  date,  I  sbil), 
whenever  I  get  home,  send  you  a  description  of  my  lands  of 
Wester  Inches  and  Bogbain,  and  my  lands  of  Ross  of  Indies, 
and  the  debt  and  others  lately  purchased  by  me,  that  you  msjr 
make  out  a  corroboration  bond  and  dispositioa  in  security  over 
these  lands  by  me.  for  her  behoof,  for  the  above  principal  sum, 
exclusive  of  my  own^'uf  mariti,  both  as  to  principal  and  interest, 
which  I  bind  and  oblige  roe,  my  heirs  and  successors,  to  sub- 
scribe and  execute  whenever  required  by  yon.     I  am,"  &c. 

(Signed)        '<  Masteston  Rosertson.** 

The  defender  s  husband  accordingly,  on  1 7th  March 
1815,  granted  an  heritable  bond  to  the  defender  for 
£1500,  as  the  estimated  amount  of  advances  made  to 
him  up  to  that  date.  The  bond  narrated,  that  the 
said  sum  of  £1500 

<*  belonged  to  the  said  Mrs  Robertson,  by  the  disposition  and 
settlement  of  the  late  Miss  Nelly  Shearer,  aunt  to  my  said 
spouse,  to  certain  trustees  therein  mentibned,  which  disposition 
and  settlement  expressly  excludes  my  jus  mariti  from  the  said 
sum,  principal  and  interest,  as  the  same,  dated  the  I6th  day  of 
May  180^,  more  fully  bears ;" 

and  obliged  the  granter  to  repay  the  said  sam  to  the 
defender  at  the  term  of  Whitsunday  1816,  ^  with  a 
fifth  part  of  the  said  principal  sum  of  fienalty  in  ra.se 
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of  fnilare/*  find  the  legal  interest  thereof,  from  Whit« 
Sunday  then  next,  1815,  till  payment,  declaring  that 
the  bond  wa»  granted 

**  exclusive  of  my  jti»  marki,  both  sr  to  principal  nn3  interest, 
tind  in  no  respects  subject  to  my  debia  and  deeds ;  but  at  {he 
di<*poMl  of  the  said  Mrs  Macy  Robertson,  in  any  manner  of  way 
sbe  nnHy  think  proper." 

On  thin  bond  the  defender  was  infeft  on  29th  Jane 
1815,  and  on  5th  Jane  181 8,  (the  obtained  deeree  of 
adjudication  thereon,  in  nimilar  terms  with  tlie  decree 
obtained  on  the  £1400  bond.  The  pursuer  brought 
the  pre^cent  action  of  reduction  of^the  decree  of  adju* 
dication  obtained  on  the  £I500-bond,  on  grounds  si- 
niilar  to  those  mentioned  ih  the  last  case,  an  to  the 
£1400  bond  ;  viz.  that  by  Miss  Shearer's  settlement, 
the  Jus  mariti  iras  excluded  only  as  to  the  principal 
auras,  and  not  As  to  the  interest.  The  pursuer  farther 
libelled  non«onerosity,  facility,' circumvention,  &c.,  in 
the  granting  of  the  £1500,  but  these  grounds  of  redac- 
tion were  abandoned. 

The  Lord  Ordinary  (Cockburn),  on  27th  Novem- 
ber 1834, 

"  Sustains  the  defences,  assoilzies  the  defender,  and  decerns ; 
finds  the  defeitder  entitled  to  expenses^"  he. 
.  **  Xoie.-f' At  the  d«;bate,  tKe  pursuer  abundoncd  all  hx»  state- 
ments and  reasons  of  reduction  and  pleas  in  law,  which  were 
founded  on  alleged  fniud,  facility,  incaparity,  mifirepresentation, 
or  undue  concealment,  and  confined  himself  exclusively  to  the 
third  plea  in  law,  under  which  he  maintained  tlut  the  jus  mariti 
was  not  excluded  quoad  the  interest  of  the  bond.  On  this  the 
I^ord  Onlinary  refers  to  his  note  in  the  other  ca<te,  about  the 
«£'I400  bond  between  the  same  parties,  only  the  record  in  this 
c»se  contains  (statement,  article  9.)  A  letter  from  the  puriiuer's 
fiftber,  by  which  he  agrees  to  the  exclusion  of  his^'iM  mariti,  ex- 
pressly in  reference  to  the  interest.'* 

The  pursuer  reclaimed,  but  the  Court  adhered. 

Lord  OrJinartft   Coclcburn.  —  /fc/.    Buchanan  and    Mylne  ; 

Hugh  Marqueen.  W.S.,  /Igent ^//.  Dean  of  Faculty  (  Hupe) 

and    Penney;    Robert    Roy,   W.S.,  ^gent.—S'ir   R.    Dundas, 
aeri.^[G.J).\ 


lO^/i  February  1835. 
Sfxono  Division. — (W.  H.  D.) 

No,  163. — John  IjOye,  Pursuer,  v.  Edward 
Railton,  Defender* 

Bankrupt — Title  to  Insist «— Expenses — Caution — A  setfues- 
iraitd  bojukrupt^  nndisc/iargedt  it  n<*i  entitUd  to  insist  in  an 
action  of  damages  for  iiander,  without  the  concurrence  of  his  trus^ 
tee,  or^nding  caution/or  expenses, 

• 

This  was  an  action  of  damages  at  Lovers  instance, 
founded. on  the  allegations,  inter  alia^  that  the  defen- 
der having  conceived  groundless  mallei,  &c.  against 
the  puraoer,  had,  for  a  considerable  time  past,  taken 
every  opportunity  of  defaming  his  character,  injuring 
his  feelings,  and  attempting  to  ruin  his  credit;  and 
the  pursuer  having  lately  become  unfortunate  in  bu- 
siness, the  said  defender,  for  the  mere  purpose  of 
gratifying  his  malicious  feelings  against  the  pursuer, 
^*c.,  had  gone  round  among  his  creditors  in  Glasgow 
and  elsewhere,  and  had  falsely,  calumniously,  and 
maliciously  said  to  many  of  them,  and  in  particular  to 
William  Hunter,  merchant  in  Glasgow,  Archibald 
M'Nillid^e,  messenger-at-arms  there,  &c.,  that  the 
pursuer  was  a  swindler,  and  a  practised  swindler— >a 
Kcoondrel  and  a  blackguard — attempting  to  cheat  his 


creditors,  &c,  &c. :  That  the  defender  had  also  written 
letters  to  various  persons,  and  in  particular,  one  on 
16th  July  last  to  Mr  John  Walles  or  Wallace,  mer- 
chant, Liverpool,  containuig  the  same  or  similar  ma» 
lici'otis  charges  against  the  pursuer.  The  summons 
concluded  for  payment  of  £500  in  name  of  damages 
and  solatium,  and  for  expenses* 

In  doTcnce,  the  statements  in  the  summons  were 
denied,  and  it  was  averred  that  the  pursuer  had  been 
sequestrated  in  October  1829,  when,  by  the  aid  of  the 
bankrupt's  brother  and  his  other  relatives,  Mr  David 
M'Limont  tvas  appointed  trustee  :  That  an  application 
by  the  bankrupt  and  this  trustee,  for  a  renewal  of  a  ^ 
personal  protection,  had  been  opposed  by  the  credi- 
tors, and  refused  by  the  Court  in  January  1830  :  That 
the  pursuer  then  brought  a  process  of  cessio  honor um^ 
which  was  also  opposed  by  his  creditors,  and,  after  a 
record  was  made  up,  refused  by  the  Coprt  in  July 
1830:  l^mt,  after  the  lapse  of  some  months,  the  pur- 
suer made  another  attempt  to  obtain  the  benefit  of 
the  cessioy  which  was  again  refused  in  January  183! : 
That  the  pursuer  was  at  last  liberated  in  May  1830, 
and  recommenced  a  course  of  dealings  which  resulted 
in  sequestration  being  a  second  time  awarded  against 
him  in  July  1834,  on  an  application  at  his  own  in* 
stance,  with  tlie  concurrence  of  James  Todd,  a  writer 
in  Airdrie:  That  a  collusive  meeting  was  held  on  21st 
July,  when  Mr  James  Todd  was  appointed  interim 
factor,  and  at  a  subsequent  meeting  for  choosing  a 
trustee,  the  defender  was  elected  to  that  office  by  the 
votes  of  all  the  creditors,  except  his  competitor;  and 
that  the  improper  oonduct  of  the  bankrupt  and  his 
friends  at  the  previons  meeting  was  shown,  by  the 
chairman  at  the  subsequent  meeting  moving, 

"  tbat  the  meeting  for  the  election  of  an  interim  factor  was 
irregularly  conducted  by  the  bankn]pt*s  friends  in  collusion  with 
bimt  so  as  to  prevent  the  attendance  of  the  bona  fide  creditora, 
or  at  least  so  as  to  deprive  them  of  an.  opportunity  of  voting  at 
said  meeting ;  and  tbat  the  instructions  of  tbat  meeting  to  the 
pretended  interim  factor*  to  apply  for  a  personal  protection  to 
the  bankrupt,  were  illegally  and  collusively  obtained :  Tbat  this 
meeting  do  now  resolve  that  the  said  John  Love,  tbe  bankrupt, 
ia  not  entitled  to  a  personal  protection :  That  tbe  instructions  of 
said  meeting  fur  election  of  interim  factor  be  recalled ;  and  that 
the  trustee  be  instructed  to  withhold  bis  concurrence  from  any 
application,  made  oc  to  be  made  for  a  personal  protection,  and 
to  oppose  tbe  same  if  necessary  :'* 

That  the  defender's  proceedings  were  neither  illegal 
or  oppressive;  and  the  pursuer  has  not  obtained  the 
concurrence  of  the  trustee  in  either  of  his  sequestra- 
tions in  tbe  present  action.  It  was  therefore  pleaded 
— ^J.  The  pursuer  being  a  sequestrated  bankrupt,  on- 
discharged,  is  not  entitled  to  insist  in  the  present  ac- 
tion, in  which  he  has  not  the  concurrence  of  his  trus* 
tee,  without  finding  caution  for  the  expenses. — II. 
The  statements  in  the  summons  not  being  correct  in 
point  of  fact,  the  pursuer  is  not  entitled  to  recover 
damages. 

The  Lord  Ordinary  (Jefi^rey),  on  20th  January 
1835,  pronounced  this  interlocutor: 

''  In  respect  tbe  pursuer^a  estate  has  been  sequestrated,  Finds 
tbat  he  is  not  entitled  to  insist  in  this  action  unless  he  shall 
either  obtain  tbe  concurrence  of  tbe  trustee  as  a  party  thereto 
<iU)rig  with  him,  or  tind  caution  to  the  defender  for  expenses  to 
he  incurred  by  him  in  the  cnuse,  in  case  expenses  shall  ultimately 
be  found  due  tu  biin  :     Sists  process  for  twenty-one  days,  in 
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order  that  the  pursuer  mny  intimate  the  dependence  to  the  true- 
tee  on  his  sequestrated  estate.*' 

'    The  pursuer  reclaimed,  but  the  Court  adhered. 

Lord  Ordinary,  Jeffrey— ^c/.  A.  McNeill.— -<!//.  Solicitor- 
General  (M<  Neil  1)  and  Paterson;  C.  F.  Davidson,  W.S.,  and 
John  Cullen,  W.S.,  jigetdM — T.,  C/^rJfc.— [IT.//./).] 


lUh  February  1834* 

FiBST  Division. — (G.  D.) 

No.  164. — Mrs   Elizabeth  Muir,    Complainer^  v. 
Alexander  Gaiu  (Rose's  Trustee),  Respondent. 

Process — Reclainning  Note— Decree  by  Default— Expenses— 

.    jifler  the  record  had  been  closed  in  a  petition  and  complaint 

a»aitut  the  truttee  07i  a  $eque.Hrated  estate^  the  Lord   Ordinary 

having  pronounced  decree  by  default — the  Court  remitted  to  re- 

pone,  without  payment  of  any  expenses. 

The  complainer  presented  a  petition  and  complaint 
against  the  respondent,  as  trustee  on  the  sequestrated 
estate  of  James  Rose,  which  was  remitted  to  the  Lord 
Ordinary,  and  a  record  prepared  and  closed.  There- 
after, on  20th  January  1835,  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor : 

*'  The  Lord  Ordinary,  in  respect  the  counsel  for  the  petition- 
er states  that  he  is  not  instructed  to  debate  the  case,  dismisses 
the  petition  and  complaint,  and  decerns  i  finds  the  petitioner 
liable  in  expenses,**  &c. 

The  complainer  presented  a  reclaiming  note,  when 
it  was  observed,  Ist^  That  this  being  a  petition  and 
complaint  against  a  trustee  under  the  Bankrupt  Sta- 
tute, the  Lord  Ordinary  had  no  power  to  dismiss  the 
process,  as,  during  the  sitting  of  the  Court,  judgment 
on  the  merits  could  only  be  pronounced  by  the  inner- 
House,  who  had  remitted  the  cause  to  be  prepared  by 
the  Ordinary.  2dli/t  That  a  record  having  been  pre- 
pared and  closed  by  the  parties,  the  Lord  Ordinary 
should  not  have  pronounced  judgment  as^v  default y  but 
have  taken  the  case  to  avisandum,  there  oeing  no  pro- 
vision in  the  Judicature  Act,  or  relative  Act  of  Sede- 
runt, for  reponing  a  party  against  a  judgment  by  de- 
fault after  the  record  is  closed* 

Accordingly,  the  Court  remitted  to  reponethe  corn- 
plainer,  without  payment  of  any  expenses. 

Lord  Ordinary,  Cockburn.— ^c/.  Buchanan ;  James  Mac- 
donell,  W.S.,  Agent.^Alt,  ;  Walter  Horsbur^h,  W.S., 

jigent, — Sir  Robert  Dundas,  Qerk, — |  G.D,"] 


nth  February  1835. 
FiasT  Division.— (G.D.) 

No.  165.-— Braidwood,  Pursuer^  v,  BRAiDWOODy 

Defender, 

Process — Redaction — A  reduction  being  brought  of  a  deed,  on 
the  ground  of  fraud  and  circumvention,  ami  also  that  it  urns  re" 
vocable  and  revoked — Held  the  plea  of  revocation  should  be 
first  disposed  of 

Lord  Corehouse  reported,  that  this  was  an  action  of 
reduction  of  a  deed,  on  the  ground  of  fraud  and  cir- 
cumvention, and  also  on  the  ground  that  the  deed  was 
revocable  and  revoked ;  and  the  question  was,  whether 
the  case  should  be  first  sent  to  a  jury,  on  the  alleged 
fraud  and  circumvention  (which  his  Lordship  inclined 
to  think  the  best  course),  or  whether  the  plea  of  re- 
vocation should  be  first  di9po8ed  of? 


The  Court  instructed  the  Lord  Ordinary  to  dispose 
first  of  the  plea  of  revocation. 

Act.  — AU.  — [G.Z).] 


lUh  February  1835. 
First  Division. —<G.  D.) 
No.   166. — Reid's  Trustees,   Nominal  Raisers^  o. 
Mrs  Jean  M'Kenzie   Constable  or  Rbid  and 
Husband,  and  OtuerSi  Competing  Claimants, 

Liferent  and  Fee— Parent  and  Child — Destination— Clause— 
A  party  having,  by  his  settlement,  conveyed  his  heritable  awl 
moveable  property  to  trustees,  vdtk  directions  to  dinpone  and  con- 
vey the  residue  to  his  granddaughter,  and  the  heirs  of  her  body  t 
whom  failings  as  therein  mentiotied ;  and  having,  by  his  codicil, 
provided,  as  an  additional  declaration,  that  the  residue  should  be 
conveyed  to  his  said  granddaughter,  *'/or  her  liferent  use  at- 
lenarly  ;  and  in  the  event  of  her  marriage,  to  be  conveyed  to  her 
and  her  husband,  and  the  longest  liver  of  them  two,  in  cof^nnct 
liferentf  and  to  tht  keirs  to  be  ftrocrealed  of  her  body  in  fee; 
whom  failing,  the  said  residue  to  pertain  and  belong  to  the  per' 
sons  named  in  the  said  trust-disposition  and  settlement  ;**  and  the 
granddaughter  being  married,  and  having  children  of  the  mar» 
riage — Held  that  the  trustees  are  bound  to  ennvey  to  the  grand- 
daughter and  her  husband,  and  the  longest  liver  ofthem^  two,  in 
coryunct  liferent  f without  using  the  word  **  allenarly** J,  and  to 
the  heirs  procreated,  or  to  be  procreated  of  the  granddaughter's 
body,  in  fee  /  whom  failing,  as  mentioned  in  the  settlement. 

The  late  Alexander  Reid,  who  died  in  January 
1830,  by  his  disposition  and  settlement,  dated  9tb 
May  1818,  disponed  and  conveyed  his  whole  property, 
heritable  and  moveable,  generally  and  particularly 
therein  described,  to  trustees,  for  the  purpose  of  pay- 
ing his  debts  and  various  legacies : 

*'  And,  Lastly,  my  said  trustees  are  hereby  anthonsed  and  em- 
powered to  pay  or  apply  the  rents,  interest,  or  annual  prodare 
of  the  residue  and  remainder  of  my  said  estate,  heritable  and 
moveable,  after  deduction  of  pubHc  burdens,  repairs,  and  other 
contingent  expenses,  or  so  much  thereof  as  they  shall  in  their 
discretion  consider  necessary  and  proper  for  the  education 
and  maintenance  of  my  only  grandchild,  Jean  M*Kenzie  Coo- 
stable,  daughter  of  the  said  Thomas  Constable,  baker  in  Le itb, 
of  the  marriage  betwixt  him  and  Janet  Reid,  my  danghter, 
during  her  minority ;  and  upon  her  attaining  the  age  of  twenty, 
one  years  complete,  or  being  lawfully  married,  such  marriage,  if 
during  her  minority,  being  always  with  the  consent  and  approba- 
tion of  my  said  trustees  or  their  qaonim,  then  and  in  chat  case, 
they  my  said  trustees,  sarvivora  or  survivor  of  them,  are  hereby 
directed  and  appointed  to  denude  and  divest  themselves  of  this 
trust,  and  to  assign,  dispone  and  convey  the  whole  snbjcm, 
debts,  securities,  and  trust-funds  which  may  remain  in  their 
bands,  after  deduction  of  all  ezpeosea  incurred  by  them  in  the 
execution  of  this  trust,  to  and  in  favour  of  the  said  Jean  M*Ken- 
sie  Constable  and  the  heirs  of  her  body ;  whom  failing;  as  after 
mentioned :  Declaring  hereby,  that  in  the  event  the  said  Jean 
M'Kenxie  Constable  shall  die  before  being  married,  or,  if  mar- 
ried, shall  die  without  issue,  then  the  property  hereby  disponed 
to  her  shall  peruin  and  belong,  and  the  same  is  to  be  conveyed 
by  my  said  trustees,  in  the  above  events,  to  my  other  relations 
after  named  :  That  is  to  say,  the  said  tenement  of  land  at  the 
foot  of  Sheriff-brae  to  the  said  Alexander  Reid,  second  son  of 
my  brother,  the  said  John  Reid,  and  to  his  heirs  and  assignees ; 
and  my  said  dwelling-house  in  Lawrie*s  Street  to  Jean  Reid, 
third  daughter  of  my  brother,  the  said  David  Reid,  and  to  her 
heirs  and  assignees;  and  the  residue  of  my  said  property  de- 
stined as  aforesaid  to  the  use  of  my  said  granddaughter  and  her 
foresaids,  is  hereby  directed  to  be  divided  equally  between  my 
brothers,  the  said  John  Reid  and  David  Reid,  and  after  their 
death,  to  their  children  respectively,  equally  and  proportionally 
among  them,  per  stirpes,**  &c. 

On  21st  Januar)^  1830|  the  truster  exccatedaco- 
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dicil,  which,  after  narrating  the  provuiona  as  to  the 
regidue  contained  in  the  truiit*deed»  bore : 

"  In  more  full  exphination  of  my  views  nnd  intentions  in  mak- 
ing this  provision,  I  hereby  declare,  that  the  said  free  residue  of 
my  whole  estate^  real,  moveable  and  personal,  is  bequeathed  by 
me,  and  to  be  assigned  and  conveyed  by  my  said  trustees,  and 
those  who  may  be  assumed  by  them,  or  appointed  by  me,  to  and 
in  favour  of  the  said  Jean  M'Kenzie  Constable,  under  the  ex- 
press conditions  as  to  her  marriage  or  majority,  and  to  the  heira 
of  ber  body,  whom  failing,  all  particularly  explained  and  set  forth 
in  the  within  trust-disposition  and  settlement,  but  with  and 
under  this  additional  provision  and  declaration,  that  is  to  say, 
the  said  free  residue  of  my  whole  estate,  real  and  personal,  to 
be  conveyed  to  the  said  Jean  M'Kenzie  Constable,  for  her 
liferent  use  allenarly;  and  in  the  event  of  her  marriage,  to  be 
conveyed  to  her  and  ber  husband,  and  the  longest  liver  of  them 
two  in  conjunct  liferent,  and  to  the  heirs  to  be  procreated  of  the 
body  of  the  said  Jean  M'Kenzie  Constable  in  fee,  whom  fail- 
ing, the  said  residue  to  pertain  and  belong  to  the  persons  named 
in  the  said  trust-disposition  and  settlement.** 

The  trustees  haring  bronght  a  maltiplepoinding,  a 
claim  was  lodged  for  the  parties  substituted  to  the 
granddaughter  and  her  issue  in  the  destination  of  the 
residue,  maintaining  their  right  to  have  the  same  in- 
rested  and  conveyed  to  the  granddaughter  and  John 
Reid,  her  hnsbnnd,  in  liferent,  for  their  liferent  use 
allenarly,  and  to  the  heirs  procreated,  or  to  be  pro- 
created of  the  body  of  Mrs  Reid,  in  fee ;  and  in  the 
event  of  her  dying  without  leaving  issue,  to  the  claim- 
ants, in  the  manner  directed  in  the  trust-deed  and 
codicil. 

'  The  granddaughter  Mrs  Reid,  and  her  hnsband,  on 
the  other  hand,  maintained  that  the  fee  of  the  residue 
was  vested  in  them,  and  therefore  that  the  trustees 
were  bound  to  assign  over  to  them  such  part  thereof 
as  was  moveable,  without  investing  it  in  bonds,  and 
to  convey  snch  parts  thereof  as  were  heritable  to  the 
claimants,  Mrs  Reid  and  husband,  and  the  longest 
liver  of  them  in  conjunct  liferent,  and  to  the  heirs  of 
Mrs  Reid*s  body  in  fee — no  regard  being  paid  to  the 
conditional  substitution  to  the  other  claimants,  which 
had  fallen  by  the  event  of  their  being  issue  of  Mrs 
Raid's  marriage. 

The  Lord  Ordinary  (FuUerton),  on  27th  Novem- 
ber 1834, 

*'  Finds  that,  by  Alexander  Reid's  trust-disposition  and  settle- 
ment, of  9th  May  1818,  as  explained  and  modified  by  the  codicil 
thereto,  of  21  st  August  1827,  the  right  of  the  claimant,  Mrs 
Jean  M'Kenzie  Constable  or  Reid,  to  the  residue  of  the  trust- 
fonds,  is  confined  to  a  right  of  liferent,  for  her  liferent  use 
allenarly;  and  therefore  repels  her  claim,  in  so  far  as  it  extends 
beyond  that  right ;  guoad  ultra,  appoints  the  case  to  be  enrolled 
that  the  parties  may  be  beard  on  the  disposal  of  the  residue  and 
the  exoneration  of  the  trustees. 

•*  ^Vb/e. — The  codicil  provides  in  express  terms,  that  the  con- 
vesrance  of  the  residue  to*  the  testator's  granddaughter,  Jean 
3I*Kenzie  Constable,  is  to  be  for  *<  her  liferent  use  allenarly  ;'* 
and  although  it  farther  provides,  that  in  the  event  of  her  mar- 
riage, the  conveyance  is  to  be  to  her  and  her  husband,  and  the 
longest  liver  of  them  two  in  conjunct  liferent,  and  to  the  heirs 
of  ber  body  in  fee,  &c.,  the  Lord  Ordinary  thinks  that  this 
latter  provision  must,  in  sound  construction,  be  held  as  merely 
conjoining  the  husband  in  her  right  of  liferent,  and  as  pointing 
out  the  parties  entitled  to  the  fee,  and  cannot  be  viewed  as  a 
substantive  provision,  altering  or  extending  the  right  of  liferent 
to  ^vhich  the  testator  had  expressly  confined  her  by  the  leading 
part  of  the  clause.  The  farther  question,  whether  the  right  of 
fee  is  actually  vested  in  the  children  of  the  marriage,  or  is  con- 
ditional on  their  survivance  of  the  liferentrix  and  ber  husband, 


is  one  which  arises  between  the  children  and  the  other  claimants, 
and  which  does  not  admit  of  being  determined  under  the  present 
record,  as  there  is  no  appearance  for  the  child  or  children  of  the 
marriage.  In  these  circumstances,  the  Lord  Ordinary  wishes 
to  hear  parties  upon  the  disposal  of  the  residue,  and  the  exoner- 
ation of  the  trustees.'* 

Mrs  Reid  and  husband  reclaimed,  and  the  Court 

**  Alter  the  interlocutor  reclaimed  apiinst,  and  find  the  raisers 
of  the  multiplepoindlng  must  denude,  in  terms  of  the  settlements 
of  the  deceased  Alexander  Reid,  to  the  reclaimer  and  her  hus- 
band, and  the  longest  liver  of  them  two  in  conjunct  liferent, 
and  to  the  heirs  procreated,  or  to  be  procreated  of  the  body  H 
Jean  M*Kenzie  Constable,  in  fee ;  whom  failing,  as  stated  in 
said  settlements  ;  and  remit  to  the  Lord  Ordinary  to  proceed  in 
the  cause,  reserving  all  questions  of  expenses.** 

Lord  Ordinary,  Fullerton.^For  Mrs  Reid  and  Husband, 
Skene  and  Tawse;  Tawse  and  fionar,  W.S.,  JgenU, — Alt, 
Whigham;  James  Goldie,  W.S.,  Jj^ent, — Sir  R.  Dundas, 
Clerk LG./>.1 


\2th  February  1835. 
First  Division.— (G.D.) 

No.  167. — William  Wilson,  Punuerf  v,  Alex- 
ander Morton,  Defender, 

Tippling  Act— Statute,  24  Geo.  II.  c.  40,  sec.  12— Account, 
Settled — The  Lord  Ordinary  having  decerned  for  the  balance  of 
a  doqueted  account  Jor  furnishings ;  but  the  defender  having 
averred  in  the  record^  and  offered  to  prove  that  several  of  the 
item*  of  the  account  were  Jor  spirits  under  the  viUue  of  20s.— 
the  Cturt  remitted  to  receive  proof  of  the  allegation. 

The  pnrsaer,  a  Tictnaller  and  innkeeper  at  Newmilla 
in  Ayrshire,  brought  an  action  against  the  defender 
for  £21,  S.  8.,  as  the  balance  of  an  account  ending  14th 
Marcli  182S,  with  interest  from  that  date,  which  ac- 
count bore  a  doquet  holograph  of  the  defender.  In 
defence  it  was  alleged,  that  the  account  bore  to  be  for 
furnishings  to  the  defender's  workers,  when  he  was  a 
weaving  agent  in  Newmills,  which  the  defender  had 
doqueted,  taking  for  granted  that  the  furnishings  had 
been  made,  which  he  now  found  they  were  not,  and 
that  a  number  of  the  items,  the  particulars  of  which 
were  not  specified  in  the  account,  were  for  small  quan* 
titles  of  spirits,  and  so  not  actionable  under  24  Geo. 
II.  c.  40y  sec  12.  Farther,  that  the  account  was  pre* 
scribed,  and  the  attestation  improbative.  The  Lord 
Ordinary  on  22d  November  18S4s  repelled  the  de- 
fences, and  decerned  with  expenses ;  but  the  defender 
having  reclaimed,  and  offered  to  instruct  his  aver- 
ment as  to  the  furnishings  of  spirits.    The  Court 

"  Recal  the  interlocutor  reclaimed  against,  and  remit  to  the 
Lord  Ordinary  to  receive  proof,  and  hear  parties  on  the  articles 
in  the  pass-book,  which  are  alleged  by  the  defender  to  be  for 
spirits,  and  to  proceed  farther  in  the  cause  as  shall  be  just,  re- 
serving all  questions  of  expenses.'* 

Isord  Ordinary,  Fullerton Act,  Solicitor-General(M*Nei]l); 

Bowie  and  Campbell,  W.S.,  Agents, — Alt,  Dean  of  Faculty 
(Hope);  Robert  Laurie,  Agent^-^-D,  Clerk.-^lG.D.'] 
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12ih  February  1835« 

Second  Ditibiok.— (J.  R.) 

No.  168.— David  Murray  (Executor  of  Georob 
Hooarth),  PursueTf'V,  Hooa«th  and  Company, 
and  George  and  William  HoeARTB,  Defenders. 

Partnership — Relief — Caution — It  being  siiputaled  by  the  con- 
tract of  eoparlinery  of  a  company  for  taking  leases  of  saimom 
Jishingif  purchasing  and  selling  salmon,  jfc,  tbcU  the  represent 
tmtivet  f^  any  partner  who  should  die  should  be  obliged  to  take 
Ais  jAanr  oi  a  valuation,  and  discharge  the  Company  of  all  /ar^ 
ther  claims — Held  that  the  surviving  partners  'not  being  alleged 
to  be  vergens  ad  inopiam,  were  only  bound  tO'  grant  t/teir  per-' 
Monal  obligation  (and  not  tojind  security)  to  relieve  the  represent 
tativet  of  a  deceasing  partner  (who  had  not  been  distressed  /or 
payment  J  of  all  rents  and  claims  that  might  become  due  by  the 
Company, 

Mr  George  Hogarth,  the  parsaer's  author,  wa9  a 
partner  along  with  George  and  William  Hogarth,  the 
defenders,  in  a  copartnery  concern  established  at  Aber- 
deen, ander  the  firm  of  Hogarth  and  Company,  for 
"  taking  leases  of  salmon-fishings,  &c.,  purchasing 
salmon  at  Aberdeen  and  other  places,  and  sending  the 
same  to  London  and  elsewhere  for  sale."  This  part* 
ner^hip  was  formed  in  December  1B29«  and  was  to 
endure  for  sixteen  years..  The  pontract  of  copartnery, 
inter  alia,  provided  : 

'*  Quinto,  That  the  heirs  or  reprstentatives  of  any  partner  or 

Crtners  dceeaiiing  during  the  currency  of  this  contract,  shall 
ve  DO  right  to  succeed,  or  come  in  his  or  their  room,  but  shall 
be  obliged  to  accept  from  the  surviving  partner  or  partners,  the 
value  of  the  deceased's  share  of  (he  Company's  stock  and  profits, 
as  the  same  shall  stand  at  the  credit  of  his  account  in  Company, 
at  the  annual  balance  immediately  preceding  his  decease,  with 
interest  from  the  date  of  that  balance  till  paid,  but  with  deduc* 
tion  of  all  such  debts  as  the  partner  or  partners  so  deceasing  may 
happen  to  be  owing  to  the  Company  at  ^he  time ;  and  upon  pay- 
ment of  the  value  as  so  ascertained,  the  heirs  or  representatives 
receiving  the  same,  shall  be  bound  to  execute  and  deliver  to  the 
surviving  partnprs  such  discharges,  conveyancea,  or  other  deeds, 
as  may  be  sufficient  to  exonerate  them  stall  hands,  and  vest  theas 
^dutely  in  the  deceased's  share." 

.  Leases  of  Tarioas  fishings  were  taken  by  the  Com* 
pany,  which  were  of  different  durations,  and  the  gross 
rental  of  which  exceeded  £10,000.  Mr  George  Ho- 
garth died  on  Slat  .October  1832,  having  executed  a 
general  disposition  and  settlement  in  farour  of  the 
porsner,  and  also  a  will  in  the  English  form,  appoint* 
mg  the  pnrsuer  and  Mr  George  Hpgpirth,  jun.,-bls 
executors.  Besides  other  proTisions  to  Mr  George 
Hogarth,  jnn.,  Mr  Hogarth,  by  the  latter  of  these 
deeds,  bequeathed  to  him  a  legacy  of  £2000,  and  to 
Mr  William  Hogarth  a  legacy  of  £500.  In  terms  of 
the  contract  of  copartnery,  the  value  of  Mr  Hogarth's 
share  of  the  Company's  stock  and  profits,  according  to 
the  annual  balance  immediately  preceding  his  death, 
was  paid  over  to  the  pursuer,  and  an  announcement 
was  also  published  in  the  Gazette,  that  in  consequence 
of  Mr  Hogarth's  death,  his  heirs  and  representatives 
ceased  to.  haTO  any  interest  tn  tlie  business  of  the  Com- 
pany. The  pursuer,  after  Mr  Hogarth's  death,  and 
about  the  time  when  the  legacies  bequeathed  by  his 
will  to  the  defenders  were  payable,  intimated  to  them 
that  payment  thereof  would  be  withheld  until  security 
was  given  to  the  pnrsuer,  as  general  disponee  and  exe- 
cutor of  Mr  Hogarth,  against  the  whole  obligations 
contracted  by  Hogarth  and  Company,  and  particular- 


ly; until  security  was  found  for  payment  of  the  rents 
to  become  due  under  the  different  eontracts  of  lease. 
With  a  view  to  obviate  any  dispute,^ the  defender,  Mr 
.George  Hp^arth,  on  25d  Qctooer  1833,  addressed  a 
letter  to  the  pursuer's  agent,  •.  containing,  the  follov- 
ing  offer  of  security  : 

**  My  son  and  I  are  disposed  to  do  what  ia  in  our  power  to 
prevent  any  question  upon  the  sul^ect.  In  this  view  we  bsve 
no  objection  to  gire  our  own  obligation  of  relief,  in  regard  of 
the  difierent  leases  of  fisbhigs,  but  dso  within  a  reasonahlettme 
after  the  day  of  payment  of  the  respective  rents,  to  exhibit  re- 
ceipts thereof,  so  that,  at  any  rate,  it  may  be  in  Mr  Mumj's 
power  to  take  immediate  measures  for  preventing  another  bring 
left  unsatisfied,  and  I  cannot  help  thinking  this  is  as  much  as 
can,  under  (he  circumstances,  be  expected  of  ns.** 

This  offer,  however,  having  been  rejected,  the  pre- 
sent action  was  brought  by  the  pursuer;  concluding, 
that  the  defenders  should  be  ordained  to  reiieve  hiia 
from  payment  of  the  future  rents  of  the  Taripus  leases 
held  by  Hogarth  and  Company,  and  to  find  security 
for  such  relief,  or  otherwise  ptake  payment  of  £20,000 
in  lieu  thereof.  There  was  no  allegation  that  the  de- 
fenders, either  as  individuals  or  as  a  company,  were 
in  doubtful  .circumstances.  'On  the  contrary,  the  pur- 
suer admitted  that  their  credit  was  good,  but  it  was 
said  that  the  business  of  salmon-fishing,  in  which  the 
defenders,  as  surviving  partners  of  Hu^arth  and  Com- 
pany, were  engaged,  was  of  a  speculative  and  preca- 
rious nature,  and  that  they  were,  besides,  embarked 
in  extensive  mercantile  and  manufacturing  concerns, 
which  were  also  accompanied  with  haaard.  There 
were  no  arreara  of  rent  due  on  account  of  any  of  the 
fishing  leases  preceding .  the  date  of  tho  action,  and 
the  rents  then  current  were  all  paid  at  the  term  im- 
mediately following,  with  the  exception  of  a  small 
rent  of  £55,  11. 1.,  which  had  been  retained  in  conse* 
qoence  of  the  defenders  not  knowing  who  was  the 
party  entitled  to  receive.it;  and  in  no  instance  b4 
any  demand  been  made  fur  payment  of  any  rept 
against  the  pursuer. 

The  pursuerj  in  support  of  the  action,  pleaded-^ 
h  'i  hat  he  was  entitled  to  demand  from  the  defen- 
ders relief  from,  or  security  against,  all  claims  or  debts 
due  or  exigible  from  the  copartnership  of  Hogarth 
and  Company,  subsequent  to  the  death  of  the  late 
George  Hogarth,  arising  from  obligations  come  under 
by  tne  Company  previous  to  his  death,  in  respect  that 
tlie  obligations  come  under'  by  the  late  George  Ho< 
garth  were  copartnership  obligations,  and  that  thef 
had  transmitted  against  the  pursuer,  without  any  cor- 
responding benefit, — while  it  was  contrary  to  the  es- 
sential nature  of  copartnership  obligations  .that  any 
partner  or  hia  representatives  'should  rennain  boood 
for  a  company  without  any  corresponding  benefit— 
IL  That  he  was  entitled  to  such  relief  or  security,  ss 
well  for  the  reasons  mentioned,  as  in  respect  that  the 
obligations  in  question  involved  the  greatest  specula- 
tion and  haaard,  and  that,  upon  the  success  of  thoite 
speculations,  the  credit  and  solvency  of  ibe  defeoden 
depended. 

The  defenders,  inter  alia,  pleaded — I.  A  company 
is  not  bound,  on  the  death  of  one  of  its  partners,  to 
grant  to  the  representatives  of  a  deceased  partner  any 
obligation  separate  from  the  implied  obligation  iu  the 
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contract  of  copartnery  itself,  to  relioTe  the  rep^eten« 
tative«  of  that  partner  from  rents  and  other  oblige* 
tlons  thereafter  to  become  dae«*IL  The  represenu- 
tires  of  such  partner  oonld  not,  in  any  view,  without 
an  express  obligatioa  to  that  effect  in  the  contract  of 
copartaerr»  be  entitled,  on  tlie  death  of  saeh  partner, 
to  demand  caution  from  the  Company  to  relieTO  them 
from  the  amonnt  of  the  future  rents  and  obligations 
for  which  they  were  bound,  no  such  obligation  being 
implied  against  them  by  law« — III.  In  this  case,  there 
being  ne  each  obligation  imposed  on  the  Company, 
either  by  the  express  terms  of  the  contract  of  copart- 
nery, or  by  law,  the  pursuer  is  not  entitled  to  demand 
that  they  shall  find  caution,  or  pay  him  the  sum  con- 
cluded n)r ;  and  could  only,  in  any  view,  be  entitled  to 
demand  the  personal  obJigation  of  the  remaining  part- 
ners, which  they  have  already  offered,  and  are  pemct- 
ly  willing  to  give. — IV.  If  snch  an  obligation  would, 
in  any  caite,  be  inferred  against  a  company,  it  could 
only  be'  where  the  representatives  of  the  deceased 
partner  had  already  been  called  on  to  make,  payment 
of  rents,  or  implement  obligations  through  the  failure 
of  the  partners  to  do  so,  or  where  the  partners  of  the 
Company  were  vergentes  ad  inopiam^  neither  of  which 
circumstances  are  or  could  be  averred  with  truth  in 
this  case. 

The  Lord  Ordinary  ( Med wyn),  on  14th  June  1834, 
ordered  cases,  which  having  oeen  advised  by  Lord 
Jeffrey,  his  Lordship  made  avisandum  therewith  to 
the  Court,  along  with  the  following 

**  Koie, — As  this  case  must  obviously  go  to  the  Jnner-Honse, 
and  ssinliibitions  have  been  used,  and  retention  of  liqoid  debts 
have  been  malntaiDed,  on  the  dcpendeoee,  the  Lord  Ordinary 
has  thought  it  better  to  present  it  for  final  decision,  with  the 
least  possible  delay  or  expense  to  the  parties.  They  are  entit- 
led, however,  to  his  opinion  upon  the  question ;  and  he  shall 
DOW  give  it  aeoordingly,  as  plainly  and  clearly  as  be  eas.  Upon 
the  main  qaestion  of  seeuriiy,  he  is  of  opin'ion  that  the  defences 
shoald  be  sastained,  bat  not  on  the  grounds  most  pressed,  aodap- 
parendy  relied  on,  by  the  defenders,  vis.  that  the  pursuer  must 
be  held  to  have  actually  received,  by  anticipation,  the  deceasing 
partner's  share  of  all  niture  profits  on  the  current  leases,  and  is 
therefore  justiv  liable  to  a  aubsidiary  and  contingent  daim  for 
the  rents.  Tne  Lord  Ordinary  thinks,  that  the  facts  of  the 
ease  are  exclusive  of  this  argument ;  and  he  is  clear  that  there 
are  no  statements  on  the  record,  under  which  it  can  now  be 
eompetentlv  raised  by  the  defenders ;  but  he  also  apprehends  it 
Co  be  manifestly  fallacious,  and  inconsistent  with  the  cardinal 
and  necessary  adsiissions  of  the  defenders  thesoselves.  If  the 
pursuer  had  really  been  paid  the  full  estimated  amount  of  all 
the  profits  his  author  would  have  derived  from  the  leases,  if  he 
had  survived  till  their  termination,  it  seems  plain  that  he  ought 
to  be  foond  liable  for  his  full  proportion  of  the  future  rents,  not 
only  withoat  security  for  relief  but  without  right  to  any  relief, 
except  for  what  he  might  be  called  on  to  pay  beyond  that  pro- 
portioo.  There  is  no  escaping  from  this  consequence  of  the 
defeadefs*  proposition,  in  the  broad  terms  in  which  they  have 
here  stated  it.  And  when  they  admit  that  they  must  themselves 
pay  all  the  future  rests,  and  will  be  (and  ia  met  are)  bound  to 
grant  the  porauer  s  total  relief,  whenever  he  is  actually  called 
cm  for  any  part  of  them,  tbc^  palpably  admit  the  fallacy  of  that 
allegation  upon  which  so  much  of  their  oaae  is,  rather  iinprtt- 
dentty,  reated.  The  true  question  is  much  narrower.  They 
admit  (or  ought  to  admit)  that  they  are  liable  to  relieve  the 
pursuer  of  aU  future  rents,  but  deny  that  they  are  bound  to  find 
fieeurity  to  him  for  the  regular  payment.  Holding  them  clearly 
liable,  as  future  and  contingent  (or  even  present  and  absolute) 
debtors  for  relief,  the  question  is,  Are  they  also  debtors  for  a 
present  security,  that  this  relief  slmll  be  forthcoming  and  effco* 
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tUal  ?  The  Lord  Ordinary  humbly  oooceives  that  the^  are  not ; 
and  that  upon  the  broad  ground,  that  by  the  law  of  Scotland 
generally*  no  debtor  for  a  future  obligation  is  bound  to  find  pre- 
sent security,  unless  it  be  expressly  stipulated,  or  in  circum* 
stances  that  necessarily  imply  such  a  stipulation.     The  defen- 
ders have  argued  the  case  mainly  on  the  ground  of  the  pursuer 
being  sub»tantially   but  a  cautioner  for  the  future  rents,  for 
which  they  are  themselves  primarily  liable ;  and  the  Lord  Or. 
dinary  does  not  mean  to  say,  that  there  is  not  a  great  deal  of 
truth  and  force  in  this  view  of  the  question.  But  he  is  disposed 
to  put  it  on  the  simpler  and  broader  ground  which  he  has  now 
indicated.     Admitting  to  the  fulleat  extent  the  pursuer's  right 
to  be  relieved,  whenever  he  is  distreased,  upon  what  ground 
does  he  justify  his  daim  for  a  present  security  for  such  future 
relief?  The  claim  itself  arises  from  the  terms  of  a  written  con- 
tract ;  but  that  is  confessedly  silent  as  to  any  such  security.  The 
late  Mr  Hogarth  bound  himself,  and  his  representatives  (along 
with  the  defenders),  for  all  the  rents  to  become  due  during  the 
currency  of  the  leases  ;  and  the  pursuer,  having  chosen  to  re- 
present him,  is  indisputably  liable  in  this  obligation.     Then  he 
stipulated,  in  the  contract  of  copartnery,  that  bis  representativea 
should  take  the  value  of  his  share  as  at  the  balance  preceding 
his  death,  and  grant  an  absolute  discharge  of  all  farther  claims  on 
the  Company.     Taking  these  ta'o  together,  it  seems  plain  that 
the  pursuer,  after  taking  the  share,  must  continue  bound  ju^- 
tidiarie  for  the  rents ;  and  that  he  has  no  claim,  till  this  sub- 
sidiary obligation  is  enforced,  against  the  surviving  partners  for 
relief.     If  it  was  intended  that,  on  taking  the  share,  he  should 
also  get  security  for  his  contingent  relief,  why  was  not  this  sti- 
pulated ?  or  on  what  principle  or  analogy  is  it  now  said  to  be 
implied  ?    It  is  so  far  from  being  generally  true,  that  persona 
entitled  to  a  eontingent  ben<^t  de  fuiuro,  are  also  entitled  to 
present  security,  that  the  general  rule  is  clearly  the  reverse,  even 
where  the  future  benefit  is  not  contingent,  but  certain.    Where 
there  is  a  full  admission  of  solvency,  as  at  present,  a  purchaser, 
bound  to  pay  his  price  at  a  future  day,  is  not  bound  to  find  secu- 
tity  in  the  interim,  unless  by  express  stipulation  ;  nor  is  a  tenant, 
for  postponed  rents ;  nor  a  debtor  in  a  bond  or  bill  payable  at  a 
distant  date,  either  for  interest  or  principal.     In  all  these  cases, 
there  is  a  dear  vested  right  in  the  creditor,  and  a  fair  and  honest 
interest  that  it  Should  not  be  defeated.     But  all  this  will  not 
support  a  claim  for  present  security,  which  is  a  separate  and  ad- 
ditional right,  not  stipulated  for  by  the  parties,  and  by  no  means 
implied  in  the  ordinary  case  of  a  contingent  or  future  obligation. 
Where  it  is  contingent  as  well  as  future  (which  ia  the  caae  here)» 
the  rule  is  still  more  unquestionable.     The  ordinary  caae  of  a 
sublease  is  almost  identical  with  the  present.      Suppose  a  farm 
subset  at  the  original  rent,  with  an  obligation  on  the  subtenant 
to  pay  directly  to  the  landlord,  the  principal  tenant  has  no 
longer  any  interest,  or  possible  benefit  from  the  lease ;  yet  he  is 
stall  bound  to  the  landlord,  and  must  pay  him,  if  the  subtenant 
does  not.     But  was  it  ever  heard  of,  that,  without  stipulationy 
he  could  compel  the  subtenant  to  find  present  security  for  his 
relief  from  this  contingent  liability;  more  especially  if  his  soU 
vency  and  credit  were  unquestioned,  and  be  had  never  been  a 
day  in  arrear?   If  it  is  admitted  that  he  could  not,  the  Lord 
Ordinary  is  unable  to  understand  on  what  ground  the  present 
daim  can  be  justified.     The  neglect  of  thin  distinction  seems  to 
the  Lord  Ordinary  to  be  the  leading  fallacy  in  the  aiigument  of 
the  pursuer.     He  appesra,  throughout  his  case,  to  consider  the 
existence  of  a  right  to  be  relieved  from  payment  of  future  rente, 
as  identical  with  a  right  to  demand  present  security  from  the 
parties  bound  to  relieve  him «— And,  when  they  admit  their 
obligation  to  free  him  from  any  future  demands  on  the  part  of 
their  landlord,  he  thinks  it  follows,  of  course,  that  they  should 
be  ordained  instantly  to  impledge  ^£20,000  or  ^100,000  for  his 
protection.     Nothing,  however,  can  be  more  distinct  than  an 
obligation  to  relieve  a  party  from  a  future  and  contingent  da* 
mand,  if  it  ahould  be  made,  and  an  obligation  to  provide  siid  set 
apart  a  present  fund  for  bis  security.     The  latter  is  manifestly 
a  separate  and  distinct  obligation ;  and,  wherever  the  contin- 
gency is  at  all  remote,  a  far  heavier  and  more  grievous  obliga- 
tion than  the  former.     On  what  ground,  then,  can  it  be  implied* 
from  the  mere  admission  of  the  former  ?    And  here,  even  the 
lormer  is  but  an  implication  from  the  terms  of  the  lease  and  the 
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oofitmet.  But  tuppoM  they  btd  been  more  explicit,  and  bad 
expressly  bound  the  defenders  to  free  and  relieve  tbe  pursuer 
Irom  all  future  rents^  would  not  this  have  been  sufficiently  im- 
plemented by  tbeir  granting  him  a  formal  obligation  so  to  free 
and  reliete  bim,  with  a  provision,  if  necessary,  that  within  three 
days  af>er  be  notified  any  demand  upon  him  by  the  landlords  for 
a  past  due  rent,  they  should  pay  or  consign  the  amount,  with  a 
clause  of  registration  for  execution  on  six  days*  charge,  &c.  ? 
Now,  the  Lord  Ordinary  nnderstsnds  that  the  defenders  hate 
tendered  such  an  obligation ;  and  he  is  humbly  of  opinion  that 
nothing  more  can  be  required  of  them.  The  pursuer  seems  also 
to  forget  that  his  claim  for  relief  (or  security)  does  not  arise,  in 
this  case,  from  any  casual  or  unforeseen  occurrences,  to  which 
law  and  equity  must  apply  tbe  necessary  remedies  at  discretion  ; 
but  from  an  event  provided  for  by  tbe  deliberate  contract  of  par- 
ties, who  ought  to  have  adjusted  their  rights  in  an  explicit  man- 
ner, and  are  not  entitled  to  supply  any  alleged  deficiency  in  their 
own  stipulations,  by  constructive  and  additional  obligatioTfa. 
Tbe  pursuer  argues  throughout,  as  if  he  had  been  excluded  from 
a  shsre  of  tbe  future  profits  by  the  act  of  the  defenders,  or  by 
•ome  accidental  disqusHfication  to  continue  a  partner,  and  com- 
plains that  he,  whom  they  have  thrust  out  of  their  company, 
should  be  in  any  way  accountable  for  their  rents.  But  he  for- 
gets that  all  this  ariiies  from  the  deliberate  act  and  contract  of 
the  party  whom  he  bus  chosen  to  represent.  The  case  would 
bsve  been  exactly  tbe  same,  if  tbe  late  Mr  Hogarth  himself, 
being  bound  by  his  own  art  as  a  joint  tenant  under  the  leases, 
bad  agreed,  by  the  contract  of  copartnery,  to  quit  the  concern 
in  the  year  1892,  on  the  same  terms  now  imposed  on  his  repre- 
ientatives.  His  consequent  exclusion  from  the  Company,  and 
bis  continued  liability  to  the  landlords,  would  then  have  been 
tbe  necessary  result  of  bis  own  deliberate  act  and  agreement; 
and  if  he  hsd  not  stipulated  for  seeuritv  against  the  possible 
consequences,  he  would  have  had  himseli  only  to  blame.  It  is 
not  very  essy  to  know  what  the  pureuer  means,  when  he  says, 
that  a  right  to  such  security,  though  not  expressed,  is  implied  in 
the  nature  of  tbe  agreement.  Nothing,  it  is  apprehended,  can 
ever  be  held  to  be  implied,  but  what  it  is  certain  that  the  parties, 
if  it  bad  been  suggested  to  them,  must  have  agreed  to  express. 
It  is  in  this  way  that  the  substsnrial  obligation  to  relieve  the 
pureuer  from  future  rents,  if  he  is  ever  distressed  for  them,  is  im- 
plied, in  the  provision  for  excluding  him  from  sU  that  future  pos- 
session, for  the  profits  of  which  the  rents  are  the  equivaledt  No 
persons  of  common  honesty,  insisting  on  such  a  provision,  could 
refuse  to  grant  such  relief.     But  is  it  possible  to  say  this  of  tbe 

Eoraue?^  demand  for  present  security  against  that  contingent 
azard?  It  baa  been  shown  that  according  to  no  analogy 
could  such  a  demand  have  been  justified;  and  will  the  pursuer 
seriously  allege,  that,  if  it  had  been  proposed  to  the  defendera, 
that,  on  the  death  of  any  one  partner,  the  rest  should  not  be 
allowed  to  go  on  with  their  business  till  they  had  set  aside 
d820,00n  (or  rather  jC  100,000,  for,  to  that  extent  the  claim 
might  be  carried,  if  legal),  as  a  security  to  his  representstlres, 
they  would  certainly  have  agreed  to  such  a  stipulation? 
The  pureuer  founds  a  great  deal  on  tbe  oases  of  Wright  and 
Jnglis ;  but  tbe  Lord  Ordinary  thinks  they  afford  no  shadow  of 
support  to  the  claim  he  is  here  maintaining.  There  was  nothing 
decided  in  either  of  these  cases,  but  the  right  of  a  retiring  part- 
ner to  be  free  from  subsequent  responsibilities.  There  was  no 
question,  and  could  be  no  decision,  as  to  his  right  to  obtain  se- 
curity against  such  demands  ;  and  the  facts  out  of  which  they 
arose,  nther  show  that  there  was  no  practice  or  understanding 
in  favour  of  such  a  right.  In  the  Isst  case,  no  doubt,  some  of 
the  Judges  appear  to  have  stated  that  the  partner,  at  bis  retire- 
ment, might  have  forced  the  Company  to  settle  tbe  debts  then 
doe  and  exigible ;  and  the  Lord  Ordinary  fulYy  conrura  in  that 
opinion,  in  which,  as  be  underatands,  the  present  defenderehave 
also  distinctly  expressed  their  acquiescence.  But  the  ground  on 
which  tbe  opinion  is  rested,  shows  at  once  how  inapplicable  it  is 
to  a  case  like  tbe  present  Tbe  ground  is,  distinctly,  that  the 
retiring  partner  there  left  in  tbe  bands  of  the  Company  funds 
which  he  would  otherwise  have  been  entitled  to  carry  away, 
sufficient  to  discharge  bia  share  of  tbe  debts  then  acclaimable. 
He  took  out  bis  free  share  of  the  stork  as  at  the  preceding 
balance,  but  estimated  (as  was  admitted),  after  deduction  of  the 


debts  then  exigible  from  the  Company ;  and,  having  thus  kft 
his  share  of  those  debts  with  the  other  partners,  to  answer  tbe 
claims  of  the  creditors,  he  was,  of  course,  entitled  to  insist  that 
those  partners  should  in  like  manner  advance  their  shares,  snd, 
by  extinguishing  the  debts,  relieve  him  of  bis  pro  indivito  re- 
sponsibility. But  there  is  plainly  nothing  parallel  to  this  in  tbe 
situation  of  the  parties  to  this  acHon.  It  is  not  pretended  that 
the  whole  future  rents  were  considered  as  present  debts,  snd 
taken  into  calculation  when  the  late  Mr  Hogarth's  share  wsi 
valued  over  and  paid  up  to  the  pureuer,  and  that  be  then  left  in 
tbe  hahds  of  tbe  defendera  some  £30,000  or  jeSS.OOO,  which  he 
wofild  have  been  otherwise  entitled  to  take  out,  as  bis  contriba- 
tion  towards  payment  of  those  rents.  There  is  no  such  averaieat 
upon  the  record  i  the  thing  is  in  itself  altogether  absurd  sod 
inconceivable,  and  is  expressly  contradicted  by  tbe  punaer's 
own  statement  of  what  took  place  at  the  settlement  The  futare 
rents  were  not  debts  then  actually  doe  or  eligible  from  the  Con- 
pany;  and  the  Company  certainly  bad  not  jS  100,000  of  stock 
otherwise  divisible,  set  apart  for  tbeir  payment  Tbe  fands 
from  which  they  were  to  be  paid  were  to  arise  from  the  poises- 
sion  of  the  successive  yean  for  which  they  were  to  become  due; 
and  both  the  future  rents  and  the  future  profits  were  left  entirely 
out  of  view,  in  estimating  the  existing  stock  of  the  Compsnjr, 
and  the  present  interests  of  its  surviving  and  deeeaaed  merobeni. 
The  Lord  Ordinary  has  already  said,  that  thoogb  be  ia  of  opinion 
that  the  case  of  tbe  defendera  is  better  rested  on  tbe  gepenl 
grounds  which  have  now  been  explained,  be  does  not  aabstantiaUy 
dissent  from  their  assimilation  of  the  rights  of  tbe  pureuer  to 
those  of  a  cautioner ;  under^^tandlng  that  view  to  be  introduced 
for  the  purpose  of  defining  the  cases  and  conditions  (of  insolvency, 
for  example,  ruined  credit,  or  new  and  imminent  perils)  on  wbicb 
a  peraon  in  that  situstion  might  be  enritled  toinsistforasecuntjr, 
to  which,  in  ordinary  circumstances,  he  would  not  be  entitled. 
Generally  speaking,  be  concura  with  the  views  of  tbe  defender! 
under  this  aspect  of  the  case ;  and  be  has  only  to  add,  that  be  ie 
clearly  of  opinion  that  nothing  relevant  is  stated  on  the  record 
to  justify  such  a  demand  for  security,  on  the  supposition  thst  it 
could  not  have  been  maintained,  independent  of  these  apeeialties. 
Upon  the  second  branch  of  the  case,  the  Lord  Ordinary  ii  of 
opinion,  \$t,  that  the  pursuer  is  not  entitled  to  retain  the  legacies 
due  to  the  defenders,  till  the  expinr  or  discharge  of  the  lesscs, 
and  merely  in  security  of  his  possible  liability  under  these  leasees 
But,  2(/,  that  he  is  entitled,  before  paying  them,  to  bave  security 
for  their  repayment,  in  whole  or  in  part,  in  the  event  of  tbe 
claim  of  the  landlords  (or  rather  creditora  of  the  late  Mr  Hogsrtb) 
being  established  against  him,  to  such  an  extent  na  to  exbaoit 
the  whole  residuary  succession,  and  make  it  oeceaaary  to  apply 
the  whole,  or  part  of  these,  and  the  other  legaciea  bequeathed 
by  him,  in  satisfaction  of  such  daims." 

The  case  was  advised  to-day : 

Lord  AMwyn.— This  case  was  before  me  in  tbe  Outer* 
House,  and  I  ordered  cases,  because  it  appeared  to  me  to  be  a 
new  case,  and  important  to  tbe  parties,  as  well  as  to  tbe  law.  I 
pronounced  that  order,  however,  not  because  I  bad  formed  do 
opinion  upon  the  case ;  for  I  had  formed  an  opinion,  and  that 
opinion  I  bave  not  been  able  to  change.  As  tbe  question  ii 
new,  I  shall  advert  shortly  to  the  cases  which  are  referred  to  by 
tbe  pursuer  in  support  of  his  daim.  With  regard,  then,  to  the 
case  of  Lindesay  a.  Inglis*i  trustees,  I  cannot  say  that  I  differ 
from  the  dicta  of  Lord  Olenlee  in  dedding  that  case.  When 
a  retiring  partner  of  a  company  is  to  take  out  his  abare  aeoord- 
ing  to  a  balance,  I  do  not  say  that,  after  giving  rime  to  tbe  cooi- 
pany  to  pay  up  its  obligations,  he  would  not  be  entitled  to  relief 
from  these.  As  to  the  case  of  Wright  v,  (iardner'a  trustee^  it 
was  a  verj  peculiar  one  in '  its  circumstauces.  I  do  not  think 
that  the  judgment  in  tbe  case  of  Inglis's  trustees  can  aid  tbe 
party  here.  There  is  no  principle  in  that  case  on  which  tbe 
pureuer  can, be  authorised  to  found  the  plea  which  be  here  msin- 
tains.  The  pureuer  has  agreed  to  represent  the  deceased  part- 
ner, and  the  moment  he  is  called  upon  by  the  landlords  to  psy 
rent,  he  has  bis  relief  against  the  surviving  partnera.  The  ques- 
tion is,  whether,  before  be  is  so  called  upon,  he  mn  daim  se- 
curity against  payment  of  future  rents  ?  Now,  I  -  think  there  is 
nothing,  either  in  the  general  rules  of  paitnerebip,  or  in  tbe 
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termt  of  the  special  contract  in  this  cane,  to  aothorise  raeh  a 
demand,  and  therefore  I  tee  no  reason  why  it  should  be  sus- 
tained. 

Lord  G/iniApff.— -I  observe  the  Lord  Ordinary  has  expressed 
his  opinion  that  the  defences  should  be  sustained,  but  his  Lord- 
ship's obsenration  only  applies  to  the  question  of  security.  There 
ean  be  no  doubt  that  the  pursuer  is  entitled  to  relief.  There  is 
nothing,  however,  said  in  the  contract  as  to  the  mode  of  effec- 
tuating such  relief.  But  the  defenders  having  offered  their  per- 
aonal  obligation  of  relief,  I  think  we  may  give  decree  of  relief  as 
concluded  for  in  the  summona,  under  the  qualification  of  all 
claims  and  demands  being  first  come  and  bygone.  As  to  the 
denaand  for  security,  it  is  not  said  that  the  defenders  are  vergtmei 
md  imopiam,  and  it  otherwise  rests  on  no  sufficient  grounds. 

J,ord  iieadowbank, — I  am  of  the  same  opinion. 

Tkg  Lord  JiiffiM-CCrrib.— Although  this  case  struck  me  as  pe- 
culiar, it  appears  to  me  that,  both  under  the  particular  contract, 
and  the  general  principles  of  copartnery,  this  party  gets  all  that 
he  is  entitled  to  when  we  sustain  his  claim  for  relief.  He  may 
be  entitled  to  security  dejure  when  the  proper  time  comes,  but 
thefe  is  no  principle  on  which  he  can  claim  prospective  security. 
I  therefore  apprehend,  that  what  is  proposed  by  Lord  Olenlee  is 
invincibl  %  and  that  in  respect  of  the  offer  of  the  defenders  to 
grant  their  personal  obligation  of  relief,  decree,  as  proposed, 
ovgfat  to  pass  in  terms  of  the  first  conclusion  of  the  libel." 

The  Coarty  therefore, 

**  In  respect  of  the  offer  of  personal  security  made  by  the  de- 
fenders in  their  letter  to  the  pursuer's  agent,  dated  on  the  2Sd 
day  of  October  1833,  and  recited  in  the  defences.  Decern  and 
ordain  the  defenders,  conjunctly  and  severally,  to  free  and  relieve, 
harmless  and  skaithle^ft  keep,  the  puritiier  as  general  disponee 
and  executor  of  tbe  deceased  Geoige  Hogarth,  and  his  estate, 
means  and  effects,  of  and  from  the  several  tarks  and  minutes,  or 
miasivcs,  or  agreements  of  lease  specially  referred  to  in  the  sum- 
mons,  and  of  all  obligations  for  pajrment  of  rents  and  other  pres- 
tations, claims  or  demands  exigible,  or  that  may  become  due  or 
exigible  by  virtue  or  in  consequence  of  the  same,  the  terms  of 
auch  payments,  prestations,  or  claims  and  demands,  being  always 
fifnt  come  and  bvgone :  Quoad  si/fro.  Sustain  tbe  defences,  as- 
aoilxie  the  defenders  from  the  other  conclusions  of  tbe  libel,  and 
decern :  Find  the  defenders  entitled  to  the  expenses  of  process ; 
allow  an  aocoont,**  &c. 

Pursuer's  Authorities.— (1.)  Wright  v.  Gardner's  Trustees, 
lOtb  June  1831 ;  9  S.  and  O.  721.  Lindesay  v.  Inglis's  Trus- 
tees, 6ch  December  1832;  II  S.  and  D.  181. 

Lords  OrdinoTfft  Medwyn  and  Jeffrey. — Act,  Keay  and  Andrew 
Murray,  Jun. ;  Gibson  and  Hector,  W.S.,  Agentt^-^Alt,  Dean 
of  Faculty  (Hope)  and  Moir;  James  Shepherd,  W.S.,  Agenu—^ 
Mr  Thomson,  Clerk,~J^J,R,^ 

12<A  Februarsf  1835. 

Second  Divisiok. — (G.  D.) 

No.  169^-Andrew  Cassells  Howden,  W.S.,  Pe- 
tUioner^  v.  George  Duklop  and  Company,  and 
Others,  Respondents* 

Bankrupt— Agent  and  Client— A.  S.,  6th  February  1806 — 
Sequestration—/.  It  U  eompelent/or  the  agent  in  a  sejveiiration 
to  preteni  a  petition  againtt  the  trustee  and  crediton  ranked,  to 
gei  An  accounts  taxed  under  the  A.  S,,  6lh  February  1806. — //. 
Ji  is  no  defence  againU  decree  in  such  an  appHoaiion,  that  the 
proceedings  under  the  sequestration  were  irregular — the  claim  of 
the  ertditort  against  the  trustee  for  mismnnagement  being  reserved, 
— ///.  The  trustee  is  liable  dtredly  to  the  ageni,  to  the  extent  of 
the  funds  in  his  hands,  and  the  creditors  who  haoe  lodged  claims 
etnd  aJUavitSf  and  been  ranked  on  the  estate,  are  also  directly  liable 
in  proportion  to  their  debts,  with  relief  azainst  the  estate  i  but  a 
creditor  who  had  transmitted  a  claim  to  the  trustee,  with  the 
view  of  establishing  that  he  woi  entitled  to  a  preference,  and  who 
withdrew  his  claim,  and  protested  against  his  being  held  liable 
Jor  any  expenses,  as  soon  as  he  discovered  that  his  claim  was 
rasdced  as  an  ordinary  claim,  held  not  liable/or  the  expenses  of 
the  sefueslraiion»'^IV,  A  trustee  on  a  sequestraled-estate,  who 


sitts  himself  as  a  party  to  an  action  which  had  been  raised  by 
the  bankrupt,  is  only  liable  /or  the  expenses  incurred  stdtsequent 
to  the  sequestration, — the  preoious  expenses  forming  a  debt  to  be 
claimed  on  againU  the  estate, 

Mr  Howden,  in  March  1830,  presented  a  petition 
to  the  Court,  stating  that  he  had  acted  as  agent  in 
the  sequestration  of  David  Chalmers,  on  whose  estate 
Mr  William  Muir  was  trustee, — that  business  accounts 
had  been  incurred  to  the  petitioner  to  tbe  amount  of 
£292,  19.  1^.,  of  which  there  had  been  paid  £10, 
leaving  a  balance  due  of  £282,  19.  1^.,  and  that  al- 
though the  accounts  had  been  rendered  to  the  trus- 
tee, the  petitioner  found  it  impossible  to  obtain  pay- 
ment extrajudicially,  and  was  therefore  under  the 
necessity  of  presenting  the  present  application  under 
the  Act  of  Sederunt,  6th  February  1806.  The  peti- 
tioner therefore  prayed  for  a  warrant  of  service  on 
the  trustee,  and  on  the  whole  creditors  therein  named, 
ranked  on  the  estate,  and  for  decree  against  them, 
conjunctly  and  severally,  for  the  balance  due  on  the 
petitioner's  accounts,  as  the  same  should  be  taxed  by 
the  auditor.  Answers  were  lodged  for  four  different 
parties,  with  whom  a  record  was  made  up  and  closed, 
viz.  John  Black wood>  George  Dunlop  and  Company, 
Donald  Smith  and  Company,  and  J.  and  R.  Raimes. 

For  Mr  Blackwood  it  was  stated,  that,  conceiving 
himself  a  preferable  creditor  for  £27,  88 ,  in  virtue  of 
an  inhibition  raised  by  him,  he  had  written  to  Mr 
Howden  on  19th  February  1828,  requesting  that  his 
claim  might  be  settled  ;  to  which  Mr  Howden  answer* 
ed.  that  it  was  necessary  that  Mr  Blackwood  should 
lodge  a  claim  with  the  trustee,  to  enable  him  to  de- 
cide on  the  preference,  whereupon  Mr  Blackwood 
lodged  a  claim  and  affidavit;  but  finding  that  Mr 
Howden  had  entered  this  claim  in  the  sederunt-book 
as  a  claim  by  an  ordinary  creditor,  Mr  Blackwood,  at 
tbe  first  meeting  thereafter,  entered  the  following  pro* 
test  on  the  minutes : 

*'  Mr  Blackwood  stated  that  the  affidavit  which  he  has  lodged 
was  not  intended  by  him  to  be  ranked  upon  tbe  estate,  but  for 
the  purpose  of  being  submitted  to  an  arbiter,  to  be  settled  as  to 
whether  he  had  any  claim  of  preference  for  the  amount  of  his 
debt ;  he  now  withdraws  his  claim  from  tbe  estate,  arid  protests 
that  be  shall  not  be  liable  for  any  part  of  the  expenses  of  the  se- 
questration incurred  already,  or  which  may  hereafter  be  incurred. 
The  trustee,  upon  this,  minutes,  that  Mr  Blackwood's  claim 
was  lodged  in  his  hands  in  the  same  way  as  any  other  claim,  and 
is  accordingly  entered  as  such  in  the  sederunt-book. 

<*  Mr  Christie  (a  creditor  who  attended)  minutes  that  he  ob- 
jected to  Messrs  Blackwood  and  Grant  now  withdrawing  their 
claims,  tbcy  haying  regularly  lodged  them,  with  affidavits,  with 
the  trustee,  in  terms  of  tbe  Statute,  and  are  therefore  liable  for 
the  expenses  in  the  sequestration  along  with  the  other  credi- 
tors." 

And  Mr  Blackwood  pleaded,  that  the  answer  made 
by  the  trustee  to  his  protest,  as  above  quoted,  was 
not  founded  on  fact,  and  that  he  (Mr  BlaciEwood)  was 
not  liable  for  any  part  of  the  expenses  of  the  seques- 
tration. 

For  Messrs  Dunlop  and  Company  it  was  stated, 
that  they  never  attended  any  meetings^  and  only  lodged 
an  affidavit  for  a  claim  of  £53,  1.  1.  on  10th  June 
1828,  which,  within  thirty-one  days  thereafter,  they 
assigned  to  a  third  party,  and  thereby  ceased  to  be 
creditors,  of  which  notice  was  duly  given  to  the  tru<« 
tee. 
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For  MDHftra  Donald  Smith  and  Company  it  was 
stated,  that  they  merely  transmitted  an  affidavit  to 
the  trustee  on  20th  July  1829,  but  that  it  was  not  ac- 
companied by  any  voachers  or  grounds  of  debt, — that 
nothing  more  was  done  by  them, — and  that  they  were 
never  ranked,  nor  entitled  to  be  ranked,  on  the  estate. 

For  Messrs  J.  and  R.  Raimes  and  Company  it  was 
jitated,  that  all  that  they  had  done  was,  to  transmit  an 
affidavit  to  the  trustee  on  2l8t  October  1889. 

The  whole  of  these  parties  pleaded,  that  they  were 
not  liable  for  the  expenses  of  any  of  the  proceedings, 
on  the  ground  that  they  had  been  no  parties  thereto, 
and  on  the  farther  grounds,  that  the  proceedings  in 
the  seqneMtration,  which  bad  been  conducted  under 
the  superintendence,  and  by  the  advice  of  the  peti- 
tioner, were  illegal  and  irregular  in  various  particu« 
lars  specified ;  that  the  trustee,  on  a  proper  account- 
ing, had  ample  funds  in  his  bands  to  pay  the  petitioner's 
claims ;  that  the  petitioner  himself  was  a  creditor  in 
the  sequestration,  and  the  trustee  had  become  bound 
to  relieve  another  creditor ;  that  the  present  applica- 
tion under  the  Act  of  Sederunt,  1806,  was  incompe- 
tent ;  and  that,  at  all  events,  the  creditors  were  not 
liable  for  the  expenses  of  the  sequestration  singuli  in 
totidum. 

Mr  Howden  having  been  sequestrated  during  the 
dependence  of  the  litigation,  the  trustee  on  his  estate, 
Mr  D.  S.  Peddie,  accountant,  lodged  a  minute  in  De- 
cember 1832,  sisting  himself  as  a  party  to  the  action, 
but  under  protest,  that  in  case  of  the  petition  being 
refused,  he  should  only  be  liable  for  the  expenses  in- 
curred subsequent  to  his  appearance,  and  that  for  the 
previous  expenses,  the  respondents,  if  successful, 
should  only  be  entitled  to  claim  as  creditors  on  Mr 
bowden's  sequestrated  estate.  Answers  were  lodged 
to  this  minute,  and  Mr  Peddie  craved  the  Lord  Ordi- 
nary (Moncreiff)  to  dispose  of  the  point  as  to  the  ex- 
tent of  his  liability  ante  omnia.  His  Lordshship,  on 
12th  January  183S,  pronounced  this  interlocutor  and 
note: 

'*  Allows  the  minute,  with  the  answers  to  it,  to  stand  as  part  of 
tlie  process,  and  holds  the  trustee  sisted  as  a  party  to  the  process, 
in  room  of  the  original  party,  or  in  conjunction  with  bim ;  re- 
aerving  all  questions  as  to  the  effect  of  the  protestation  expressed 
in  the  said  minute  untii  the  issue  of  the  cause. 

"  iVb/r.— The  Lord  Ordinary  is  of  opinion,  that,  in  point  of 
justice,  the  trustee  ought  not  to  be  required  to  undertake  an  ab- 
solute liability  for  the  past  expenses,  as  a  condition  of  his  being 
allowed  to  sist  himself,  seeing  that  if  be  did  not  appear,  these 
could  only  be  ranked  as  a  debt  on  the  estate ;  and  the  cases  of 
Howat  and  Kidd  oppear  to  be  directly  in  point  in  support  of 
this  proposition.  The  case  of  Morrison  v,  Dundas  is  opposite, 
though  not  a  very  direct  decision  on  the  point ;  but  It  is  much 
earlier  in  date  than  the  others ;  and  in  the  later  case  of  Scott  o. 
Pattison,  the  question  agitated  was  different,  and  this  point  was 
not  raised.  The  Lord  Ordinary  also  thinks  that  the  trustee  ia 
entitled  to  put  on  the  reeord  bis  protestation,  as  a  notice  of  what 
he  holds  to  be  the  extent  of  his  liability ;  but  be  cannot,  in  the 
face  of  the  decision  in  Buchanan  v.  Borthwick  and  Company, 
give  any  judgment  sustaining  that  plea  ah  ante,  and  can  only  re- 
serve the  effect  of  it,  as  the  Court  did  in  that  case." 

Thereafter,  on  Uth  May  1833,  Lord  Moncreiff 
pronounced  this  interlocutor  and  note : 

"  Having  considered  the  close  record,  and  heard  parties'  pro- 
curators thereon,  and  thereafter  made  avizandum,  Finds  the  trus- 
tee liable  to  pay  to  the  petitioner,  from  the  first  and  readiest  of 
the  funds  of  the  sequestrated  estate,  whatever  sum  may  be  justly 


dna  to  bioi  on  bis  aecoanta  for  busiaeas  dene  by  bim  as  agent  in 
tba  sequestration  :  Finds  that  the  individual  creditors  regularly 
ranked  are  also  liable  directly  for  payment  of  the  said  accounta, 
in  proportion  to  the  amount  of  their  several  debts,  with  relief 
agamat  tbe  trust-estate,  and  without  prejudice  to  any  daim  they 
may  have  against  the  trustee  for  mismanagement  or  otherwise : 
Finds  that  the  defender,  John  Blackwood,  is  not  to  be  roc* 
aidered  as  a  creditor  claiming  or  regularly  ranked,  so  as  to  lie 
liable  for  any  part  of  the  expense  here  claimed ;  sustains  his 
special  defences,  assoilzies  him,  and  decerns :  Finds  him  entitled 
to  expenses,  allows  an  account  to  be  given  in,  and  remita  tbe 
same,  when  lodged,  to  tbe  auditor  to  be  taxed ;  but  finds  that  tbe 
trustee  for  Howden's  creditors  can  only  be  liable  for  such  part 
of  these  expenaes  as  may  have  been  incurred  since  tbe  seqaestra- 
tion  of  Howden*s  estate,  any  previous  expenses  being  a  debt  to 
be  claimed  on  against  that  estate :  Finds  that  all  tbe  other  de- 
fenders must  be  considered  as  creditors  claiming  and  ranked  on 
the  estate  of  Chalmers,  and  so  far  repels  their  defences ;  remits 
the  account  produced  by  the  petitioner  to  the  auditor  to  be  taxed ; 
but  in  respect  that  it  is  admitted  by  tbe  petitioner  that  a  bill  for 
JE210  was  granted  to  him  by  the  trustee  for  Chalmers*  creditors , 
which  bill  the  Lord  Ordinary  understands  to  have  been  dis- 
counted by  the  petitioner,  he  receiving  the  proceeds  thereof* 
Finds  that  in  so  far  as  the  said  bill  was  given  to  account  of  tbe 
expenaes  now  claimed,  or  may  be  so  held,  tbe  petitioner  must 
either  relieve  the  trustee  and  creditors  of  Cbalmerv,  by  retiring 
that  bill,  or  tbe  sum  contained  in  it  must  be  deducted  from  tbe 
amount  of  the  petitioner's  present  claim  when  duly  ascertained ; 
and,  before  farther  answer,  appoints  the  cause  to  be  enrolled, 
and  reserves  all  questions  of  expenses  not  above  disposed  o& 


**  A'bte.— 1.  The  application  seems  to  be  equally  competent, 
under  tbe  Act  of  Sederunt,  against  the  creditors  as  against  tbe 
trustee.  2.  The  Lord  Ordinary  cannot  think  that  the  agent  is 
liable  for  the  irregularities  imputed  to  the  trustee.  3  If  the 
trustee  has  funds,  the  creditors  can  compel  him  to  pay  tbe  ac- 
count when  settled.  But  the  agent  is  entitled  to  his  decree,  both 
against  the  trustee  and  tbe  creditors.  4.  It  is  clear  to  tbe  Lord 
Ordinary  that  Mr  Blackwood  was  induced  to  make  tbe  claim 
bv  the  petitioner,  in  the  belief  that  it  was  necessary  to  enable 
him  to  decide  on  the  preference  claimed ;  and  as  he  withdrew  it 
immediately,  and  protested  as  soon  as  he  found  that  it  was  treat- 
ed as  an  ordinary  claim,  the  Lord  Ordinary  thinks  that  the  peti- 
tioner can  have  no  claim  at  all  against  him.  5.  As  to  Mr  Ped- 
die'a  liability  for  expenses,  see  minute  and  answers  (p.  72,  79), 
and  the  Lord  Ordinary's  interlocutor  and  note,  January  i^, 
1833.  6.  Tbe  matter  as  to  the  bill  for  ^210  has  not  yet  been 
sufficiently  explained.  As  the  Lord  Ordinary  underatands  it, 
the  bill  was  given  by  Chalmers*  trustee  to  Mr  Howden ;  be  dis- 
counted it  and  got  the  proceeds,  and  it  lay  unretired  in  a  bank. 
The  petitioner  says  that  it  waa  given  merely  for  his  aeeoosmoda* 
tion,  and  that  he  was  bound  to  retire  it.  This  is  not  in  the  re- 
cord. But  though  it  were  so,  he  got  the  proceeds,  and  he  has 
not  retired  it;  and  the. object  now  seems  to  be,  to  force  the  cre- 
ditors to  pay  his  account  in  full,  while  the  trustee  is  obliged  to 
pay  the  bill  to  the  bank,  and  could  only  rank  for  it  on  Howden's 
estate.  This  would  be  most  unjust,  and  cannot  be  allowed.  It 
was  said  also  that  jCI  10  of  the  bill  related  to  an  account  due  he- 
fore  Chalmers*  sequestration,  for  which  the  petitiooev  had  a  hy- 
pothec over  the  titles  of  the  heritable  property.  This  ia  not 
very  consistent  with  the  idea  of  ita  being  an  accommodation 
bill  i  but  if  he  bad  a  just  preference  for  £\  10,  it  may  affect  the 
amount  to  l>e  deducted,  in  respect  of  that  bill,  from  bis  account 
when  audited." 

The  respondents  having  reclaimed  against  this  last 
interlocatoi\  (he  Court,  <m  27th  June  iti33> 

**  Recal  the  interlocutor  A oc«<alM;  appoint  short  cases  on  the 
competency  of  the  application  and  procedure,  under  tbe  Act  of 
Sederunt,  to  be  given  in  on  behalf  of  the  petitioner  and  rcspon- 
dents  who  have  appeared.  But  quoad  the  trustee,  remit  the 
account  to  the  auditor  to  be  taxed  in  common  form,**  &c. 

Thereafter,  on  17th  December  1833,  the  Coort  or- 
dered the  opiuions  of  tbe  other  Judges  to  bo  taken. 
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Lordft  President,  Balgray,  Gillies,  Mackenzie,  Core- 
hoase,  Fullerton  and  Jeffrey  returned  tliis  opinion : 

**  &tk  July  1834.~Tfae  Lords  of  the  First  Division  and  per- 
manent Lords  Ordinary,  bating  considered  the  reclaiming  note, 
with  the  nivtttal  revised  cases,  and  having  also  consulted  toge*- 
ther  oo  the  point  remitted  to  them,  are  of  opinion  that  the  ap<^ 
plication  and  procedure  under  the  Act  of  Sederupt,  6th  February 
1806,  were  competent,  and  that  the  interlocutor  of  the  Lord 
Ordinaiy,  J  4th  May  1833,  finding  the  trustee*  and  creditors  who 
had  ranked  directly  liable  for  payment  of  the  petitioner's  ac- 
count, ought  to  be  adhered  to." 

The  Court,  on  10th  Febraary  1835, 

**  In  respect  of  the  majority  of  the  opinions  given  in  by  the 
whole  Court,  find  the  application  competent.** 

Lord  Ordinary^  Moncreiff.  — if e/.  Buchanan  ;  Andrew  Scott, 
W.S.,  Ag€9U,-^AU.  P.  Robertson;  Smith  and  Kinnear,  W.S., 
4^^fii«.— Mr  Thomson,  Clerk. — [  G,  D,  1 


12eA  February  1835. 

FiasT  DivnioN. — (G.D.) 

No.  170.— .James  Hogg,  Pursuevy  v.  J.  L»  6.  Bal- 
four, W.S.,  Defender. 

Expenses — Agent  and  Client-^Count  and  Reckoning— Cfrtnim- 
stances  in  which  a  elterU,  who  obtained  decree  for  a  balance  of 
Jt77,  B.  4.  in  a  count  and  r^ekoning  against  his  agent — Found 
iisMe  in  erpenses,  in  respect  the  action  was  unnecessary. 

This  was  an  action  of  coant  and  reckoning  against 
the  defender,  who  had  acted  for  a  number  of  years  as 
the  pursuer's  agent.  The  pursuer  stated  a  number  of 
circumstantial  objections  to  the  defender's  accounts, 
all  of  which  (with  one  trifling  exception,  as  to  which 
the  parties  agreed,)  were  reported  by  the  accountant 
f  Mr  Holmes  Ivory)  to  be  unfounded.  The  Lord  Or- 
dinary, on  3d  December  1834,  repelled  the  objections 
to  the  accountant's  report,  and  decerned  in  terms 
thereof  for  a  balanee  of  £77,  8.  4.  due  to  the  pursuer : 

**  But  in  respect  that  the  action  of  accounting  was,  in  the  cir- 
rumstances  of  the  case,  unnecessary,  finds  the  pursuer  liable  in 
expenses.'* 

His  Lordship  added  the  following 

**  Note, — In  considering  the  question  of  expenses,  now  the 
tnoat  important  part  of  the  case,  there  does  not  seem  here  any 
room  for  the  inquiry,  whether  or  not  the  defender  was  originally 
chargemble  with  delay  in  sending  in  his  accounts ;  because  the 
lact  is  undoubted,  that,  before  this  actipn  was  brought,' the  whole 
•eeounts  bad  not  only  been  produced,  but  bad  been  made  the 
subject  of  a  formal  submission  to  Mr  Burke,  a  professional  gen<- 
tleman,  who  aeema  to  have  been  suggested  by  the  pursuer  him- 
self Unfortunately,  the  submission  was  limited  to  a  certain 
period,  without  a  power  of  prorogation.  It  is  undeniable  that 
it  fell  in*  consequence  of  the  delavs  of  the  pursuer ;  and  it  Is 
hardly  disguised  that  this  was  deliberately  done  by  the  pursuer, 
because  lie  waa  dissatisfied  with  the.opimon  expressed  by  the  ar- 
biter. But  some  progress  had  been  made  in  settling  the  points  in 
-diapatei.  In  particular,  the  defender's  business  accounts  had 
been  audited,  and  the  defender  bad  acquiesced  in  the  report  So 
atandiiig.)natters,.the  whole  accounts  being  produced,  tbe  pur- 
aoer  brmight  tbe  present  action,  for  no  other  purpose,  in  so  far 
as  the  Lcwrd  Ordinary  can  see,  but  that  of  procuring  tbe  report 
of  another  accountant.  That  report  has  been  accordingly  ob- 
tained, and  the  result  haa  been  decisively  in  favour  of  the  defen* 
der.  The  action  of  count  and  reckoning  called  on  the  defender 
to  aeooont  for  his  actings  and  intromissions  as  the  pursuer's  law 
agent  and  factor.  In  the  defences,  the  defender  stated  that  the 
accottota  were  given  in ;  that  the  balance  due  to  biro  on  iiis  ac- 
count-carrent,  as  fisctor  and  law  agent,  was  £89,  and  in  addi- 
tion, mentioned  that  he  was  willing  to  give  the  pursuer  credit 
for  hi*  fufnisbings  of  shoes,  when  the  accounts  were  given  and 


ascertained.  Now,  it  appears  from  the  report,  that  the  whole 
of  the  pursuer's  numerous  objections  to  the  defender's  accounts 
were  repelled,  with  two  tricing  exceptions,  the  one  an  article 
of  ^7,  Si  10.,  and  the  other  of  1 3s.  5d.,  and  though  the  result 
brings  out  an  addition  of  ^28,  13*  3.  to  the  debit  of  tbe  defen- 
der, £20  of  this  arises  from  a  mere  error  of  summation.  In 
these  circumstances,  the  Lord  Ordinary  considers  the  action  to 
have  been  uncalled  for,  i^nd  therefore  has  found  the  pursuer 
liable  in  expenses.'* 

The  pursuer  reclaimed,  but  the  Court  on  II th  Fe- 
bruary 1835  adhered f  except  that  they  found  the  de- 
fender (whose  business  aooonnts  had  been  taxed  front 
£460,  2.  3^.  to  £331,  3. 3|.)  liable  for  one-half  of  the 
auditor's  fee. 

Lord  Ordinary,  FuUerton*  —  Act,  Alexander  M*Neill  and 
Robinson ;  James  Souter,  W.  S.,  Jgent  — M,  Dean  of  Faculty 
(Hope)  and  Wilson;  Adam  Wilson,  S.S.C.,  Agent* — D.  Clerk, 
— [G.i?.J 


ISM  Februarj/  1835. 

SscoNO  DnnsioN.— (J.R.) 

No.  171. — Mrs  Sophia  Hogoan  or  Smith,  Claimant, 
t7.  Thomas  Rankbx,  S.S.C.,  Common  Agent  in 
Ranking  qf  Smith's  Crrditors. 

£rasure^Sasine — An  instrument  qfsasine  held  null,  in  respect 
the  word  "  three,**  in  the  description  of  the  year  of  God,  and  the 
immediately  following  word  **  and,**  introducing  the  year  qf  the 
King*s  reign,  were  Ufritten  on  an  erasure. 

Confirmation— Title— ^  party  who  acquired  sulffecis  holding  of 
the  Cr^nnn,  which  had  passed  through  several  base  infeflmentSf 
having  completed  his  title  by  Crown  charter  ofa<(iudication  in 
implement,  and  tasine  thereon,  but  without  confirming  the  bate 
infeftments — Held  the  title  is  inept. 

Terce— Approbate  and  Reprobate — Circumstances  in  which  a 
wife,  who  had  signed  a  postnuptial  contract,  by  which  her  hui* 
band  agreed  to  infeft  her  in  certain  lands,  in  security  of  an  an^ 
nuiiy,  and  to  pay  her  a  certain  provision  in  the  event  qfhersur^ 
vivance — HeU  not  barred  from  repudiating  the  deed  and  claim- 
ing her  terce,  although  her  agent  had  passed  infeftment  in  her 
favour  after  the  death  of  her  husband,  who  had  more  than  ex- 
hausted  the  value  of  the  lands  by  other  heritable  securities. 

The  late  Alexander  Smith,  Esq.  of  Land,  in  1801. 
acquired  the  lands  of  Monygryle  and  Pointfoot,  by 
purchase  from  John  Clark,  £»a.of  Nunland.  The  dis- 
position to  these  subjects,  in  Mr  Smith's  favour,  had 
either  been  destroyed  or  gone  amissing,  but  the  in« 
strument  of  sasine  follomng  thereon  was  extant,  and 
bore  to  be  dated  tbe  2d,  and  recorded  the  14th  Sep- 
tember 1803.  In  this  instrument  of  sasine,  the  word, 
"  three,"  occurring  in  the  date  of  the  year  of  God,  and 
the  immediately  following  word^  *' and,'*  introducing 
the  descripti6n  of  the  year  of  the  King's  reign,  were 
written  upon  an  erasure. 

Mr  Smith  afterwards  purchased  the  lands  of  Knock- 
sting,  and  his  title  thereto  stood  upon  the  following 
progress,  and  was  completed,  as  after  mentioned. 
The  lands  were  held  of  the  Crown,  and  both  the  pro- 

fierty  and  superiority  thereof  were  vested  and  conso- 
idated  in  the  person  of  Jean  Maxwell,  as  the  Crown's 
immediate  vassal.  Jean  Maxwell  having  married 
Alexander  Moffat  of  Auchenhesnine,  these  parties 
disponed  the  lands-  to  their  second  son,  Samuel,  by 
disposition,  containing  procuratory  and  precept.  Sa« 
mnel  redisponed  the  lands  to  his  father,  assigning  to 
him  the  unexecuted  precept  in  the  disposition  by  Mr 
and  Mrs  Moffat  to  him,  upon  which  disposition  and 
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assignation  the  father  was  infeft.  The  father  then 
executed  a  deed  of  settlement,  wherehy  he  conveyed 
the  lands  to  his  eldest  son  James,  in  liferent,  but  with 
the  power  of  borrowing  money,  and  also  of  selling  the 
property.  Upon  this  deed  of  settlement,  James  Mof- 
fat was  infeft,  and  he  thereafter  granted  a  trust-dispo- 
sition, by  which  he  conveyed  the  lands  to  trustees  for 
his  creditors,  who  were  thereupon  infeft,  and  from 
-  whom  Mr  Smith  acquired  right  by  disposition,  with 
procoratory  and  precept.  With  a  view  to  complete 
bis  title,  Mr  Smith  raised  letters  of  special  charge 
against  James  Moffat,  and  thereupon  charged  him  to 
enter  heir  in  special  to  his  father,  Alexander  Mofiat. 
Upon  this  charge  Mr  Smith  deduced  an \  adjudication 
against  James  Moffat,  in  implement  of  the  disposition 
granted  to  him  by  James  Moffat's  trustees,  and  upon 
the  decree  of  adjudication  Mr  Smith  expde  a  Crown 
charter  of  adjudication,  which  was  followed  by  infeft- 
ment  in  his  favour.  No  confirmation  was,  however, 
obtained  by  Mr  Smith  of  the  instrument  of  sasine  in 
favour  of  Alexander  Moffat,  or  any  of  the  other  base 
infeftments  above  mentioned,  nor  was  anv  adjudica* 
tion  led  by  him  in  implement  of  James  Moffat's  dis- 
position to  his  trustees,  but  only  in  implement  of  the 
subsequent  disposition  bv  them  to  him, 

Mr  Smith  was  married  to  the  claimant  in  1807.  In 
December  1813,  a  contract  of  marriage  was  executed 
between  the  parties,  whereby  Mr  Smith,  in  the  event 
of  Mrs  Smith's  survivance,  bound  himself  to  pay  to 
her  an  annuity  of  £25,  and  in  security  thereof,  to  in- 
feft her  in  his  lands  of  Dalmakerran,  and  he  thereby 
abo  bequeathed  to  her  £200  for  the  purpose  of  pur- 
chasing household  furniture.  Mr  Smith  died  in  July 
1827,  withoot  having  infeft  Mrs  Smith  in  his  lands  of 
Dalmakerran,  in  aecurity  of  her  annuity,  as  provided 
by  the  marriage-contract,  but,  on  the  contrary,  having, 
subsequently  to  the  date  thereof,  burdened  these  lands 
with  heritable  debts  much  beyond  their  value.  The 
marriage-contract  had,  about  the  time  of  its  being 
executed,  been  registered  by  Mr  Smithes  agent,  and 
afterwards,  in  November  1831,  when  measures  were 
about  to  be  adopted  in  order  to  attach  and  bring  to 
sale  Mr  Smith's  estate,  sasine  was  taken  thereupon 
in  Mrs  Smith's  favonr  by  her  agent,  with  the  view  of 
protecting  her  interest ;  but  it  was  said  that  this  was 
done  without  her  sanction  and  approbation.  Mrs 
Smith  also  averred  that  she  had  never  received  pay- 
ment of  the  £200  left  to  her  in  the  contract  of  mar- 
riage for  the  purpose  of  purchasing  furniture,  nor  any 
payments  to  account  of  the  annuity  therein  provided 
to  her, — having  repudiated  the  oeed  whenever  its 
nature  and  contents  were  known  to  her,  of  which  she 
was  ignorant  when  she  signed  it. 

The  present  process  of  ranking  and  sale  of  Mr 
Smith's  estates  having  been  brought  in  March  1832, 
Mrs  Smith  appeared  and  claimed  a  preference  for  her 
terce  out  of  the  lands  of  Monygryle  and  Pointfoot, 
and  Knocksting,  above  mentioned,  belonging  to  the 
-debtor,  or,  alternatively,  for  her  conventional  provi- 
sions in  the  marriage-contract,  in  tlie  event  of  its  being 
ftiund  that  she  was  barred  by  that  deed  from  claiming 
terce.  Mrs  Smith's  right  to  terce,  supposing  she  was 
entitled  to  plead  it,  was  opposed  by  the  common  agent 
for  Mr  Smith's  creditors,  quoad  the  lands  in  qoeitioni 


on  the  grounds — I.  That  Mr  Smith  was  nerer  Talidly 
infeft  in  the  lands  of  Monygryle  and  Pointfoot,  in 
respect  the  instrument  of  aasine  in  his  favour  (besides 
its  warrant  being  awanting)  was  null,  oo  account  of 
being  vitiated  in  the  date. — II.  That  as  regarded  the 
lands  of  Knocksting,  Mr  Smith's  infeftment  waa  also 
invalid  ;  (1.)  Because  the  adjudication  led  by  him  was 
deduced  erroneously  in  implement  of  the  disposition 
by  James  Moffat's  trustees  to  him,  instead  of  being 
in  implement  of  Moffat's  disposition  to  the  truatees, 
or  at  least  of  both  dispositions;  (2.)  Because  the 
Crown  charter  of  adjudication  was  inept,  in  bm  mnch 
as  there  being  no  coniirmation  of  the  sasine  in  faroor 
of  Alexander  Moffat,  or  of  the  other  base  infeftments, 
the  Crown  was  not  the  immediate  lawful  superior  of 
the  said  Alexander  Mofiat  in  the  lands  contained  in 
the  said  charter. 

On  18th  January  1834»  the  Lord  Ordinary  (Mae- 
keniie) 

**  Finds,  that  the  clsimsnt  is  net  barred  from  daioring  teres  eat 
of  the  estate  of  ber  late  basband,  Alexander  Smith,  by  the 
postnuptial  contract  between  them,  mentioned  in  the  record ; 
but  finds  that  the  said  Alexander  Smith  was  not  validly  seised 
in  the  lands  of  Monygryle  or  Pointfoot,  or  in  the  do«Mitt«a» 
utile  of  the  lands  of  Knocksting ;  and  that,  thereforev  the  said 
claimant  has  not  right  to  claim  terce  out  of  the  said  lands*  in  a 
competition  with  the  creditors  of  her  husband,  and  therefore  not 
in  the  present  case;  snd  to  tbst  extent  sustains  the  objections 
of  the  common  agent,  and  repels  her  claim,  and  daceros :  Aod 
before  further  answer,  appoints  the  cause  to  be  enrolled. 

*'  NoU, — The  enrolment  is  ordered  because  the  common 
sgent  seemed  to  think  that,  if  the  above  objection  was  suatained, 
the  creditors  might  authorise  him  to  give  up  the  reat  wholly, 
which  would  prevent  the  necessity  of  procedure  in  the  way  of 
investigation  that  may  be  troublesome,  and  not  probably  very 
productive,  and  would  enable  the  parties  to  adjust  the  interlo- 
cutor, gufMd  ultra,  in  favour  of  the  widow  at  ooce." 

Mrs  Smith  reclaimed,  in  so  far  as  her  daim  to  teroe 
out  of  the  lands  in  question  was  repelled.  The  Court, 
on  I8th  February  1834,  ordered  minnteson  the  effect 
of  the  erasure  in  the  instrument  of  sasine  of  the  lands 
of  Monygryle  and  Pointfoot ;  and,  thereafiert  they  re* 
mitted  the  case  for  the  opinion  of  the  whole  otiier 
Judges  upon  that  point. 

Lord  President  and  Lords  Balgray,  Gillioay  Mao- 
kensie  and  Corehonse  returned  this  opinion  : 

<*  We  are  of  opinion  that  the  objection  to  the  seisin  In  qacs- 
tion,  that  the  word  **  three"  in  the  date  of  the  vcar  of  oor  Lord  is 
written  on  an  erasure,  is  a  good  ohjeetton.  A  seisin  ia  an  metmt 
lesitimu»i  and  in  all  such,  therefore,  the  solemnitiea  and  forms 
fixed  by  Statute,  or  by  immemorial  usage,  must  be  strictly  ad- 
hered to.  In  the  ease  of  a  seiatn«  it  baa  been  the  foros,  from 
time  immemorial,  that  it  shall  mention  the  date  both  of  the 
Christian  era  and  of  the  King*s  reign ;  and  it  is  remaricable  that 
this  requisite  is  not  necessary,  even  in  the  disposition  or  heri- 
table bund  on  which  the  aelsin  proceeds^  We  moat  hold,  tbcr^ 
fore,  that  this  double  date  has  been  required  in  a  seisin,  that 
the  one  may  he  a  check  on  the  other ;  so  that,  by  means  of  this 
precaution,  the  true  date  may  be  more  certainly  aaoertaiiied. 
And  it  is  the  more  necessary  that  great  precision  should  be  re- 
quired in  the  date  of  the  seisin  with  reference  ro  the  regiatratioa, 
which,  to  be  effectual  sgainst  third  parties,  must  be  done  within  a 
given  period.  In  this  case,  the  word  **  three**  being  written  on 
an  erasure*  it  most  be  held  that  some  other  word  bad  been  ori- 
ginally written,  bet  afterwards  nibbed  out,  in  order  that  tbe  word 
three  might  be  substituted  in  its  place.  B,  g.  That  tbe  date  was 
originally  leOI  or  1802,  or  1604  of  1806,  which,  aa  neither  of 
these  corresponded  with  the  49d  of  the  King,  would  have  ren- 
dered the  true  date  quite  uncertain.     Therefore  it  must  be  held. 
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thftt  tbera  wm  originally  no  dat«  at  all,  by  which  the  tinio  al» 
lowed  for  registration  could  be  regulated.  But  if  the  date  was 
originally  wrong,  as  being  uncertain,  it  could  not  be  remedied 
by  the  summary  mode  of  inserting  what  is  said  to  be  the  proper 
date,  by  mevns  of  an  erasure  of  the  wrong  one.  There  are  legi- 
timate modes  of  rectifying  such  mistalces«  which  are  well  known 
ia  practice ;  and  none  of  these  having  been  adopted  in  this  case, 
the  erasure  roust  be  held  to  be  faul  to  the  deed.  The  nullity 
cannot  be  rectified  by  the  mere  fact  of  registration,  because  the 
clerks  at  the  Uegister  Ofllce  must  record  every  deed  that  is  pre- 
aeuted  to  them  tor  that  purpose  exactly  as  it  stands ;  for  they 
are  not  entitled  to  judge  whether  it  is  valid  or  not.  It  is  also 
proper  to  remark,  that  when  an  estate  is  tO  be  purchased,  or 
money  lent  on  the  security  of  an  estate,  the  agent  of  the  pur- 
chaser or  lender  never  contents  himself  with  the  production  to 
bim  of  extracts  of  seisins  or  other  deeds,  but  always  calls  for 
and  examines  the  seisins  themselves  and  other  principal  deeds ; 
because,  besides  erasures,  there  are  other  fatal  objections  which 
eannot  be  discovered  from  the  records;  such  as  forgenr,— the 
existence  of  a  nearer  heir,— objections  on  the  ground  of  deaths 
bed.  Against  such  objections  he  must  satisfy  himself  alitmde, 
or  rely  on  the  clause  of  warrandice ;  for  the  records,  however 
valuable  in  other  respects,  neither  do,  nor  by  possibility  can 
afford  protection  to  purchasers  or  creditors  in  all  cases.  But 
against  an  objection  arising  from  an  erasure,  the  party  can  easily 
guard,  by  examining  the  principal  seisin,  which  every  agent,  who 
knows  any  thing  of  bis  duty,  always  does.  This  is  no  doubt  a 
hard  caae ;  but  there  is  no  help  for  it ;  and  in  this  case  the  ob- 
jection, however  late  in  point  of  time,  waa  stated  as  soon  as  the 
interests  of  the  party  made  it  competent  to  do  sa" 

The  following  opinion  vrat  returned  by  Lord  Mon- 
creiflF,  and  concurred  in  by  Lords  FuUerton  and 
Jeffrey : 

*'  I  concur  entirely  in  the  substance  and  conclusion  of  the 
Lord  Prpsidenfs  opinion.  I  conceive  it  to  be  a  very  clear 
matter  of  law,  that  the  registers  were  never  intended  to  super- 
sede the  original  instruments,  as  the  essential  grounds  and  evip 
dence  of  the  title,  when  called  for,  or  to  relieve  such  title-deeds 
from  any  fundamental  defects  or  nullities.  When,  therefore, 
such  an  instrument  is  produced,  the  question,  whether  it  is  liable 
to  any  objectiob  of  nullity,  mu«t  altogether  depend  on  the  nature 
and  condition  of  the  deed  itself.  It  is  essential  to  the  validity 
of  every  instrument  of  seisin,  that  it  should  bear  the  date  both 
of  the  Christian  era,  and  of  the  King's  reign.  This  fixed  rule 
is,  I  conceive,  independent  of  the  system  of  registration ;  and  it 
baa  not  been  altered  by  any  of  the  Statutes  on  that  subject,  though 
the  importance  of  it  may  be  increased  by  them.  These  dates, 
therefore,  are  inter  euentiatia  of  the  instrument.  It  is  an  es« 
tabllshed  principle  of  the  law  of  Scotland,  that  in  all  writs  of 
importance,  and  especially  in  instruments  of  seisin,  eraturcM  in 
mbttatuialihui  are  to  be  held  as  vitiations  of  the  writ,  inferring 
nullity.  I  think  it  unnecessary  to  inquire  into  the  presumptions 
on  which  this  doctrine  of  the  law  is  founded,  the  rule  itself 
being  settled  and  indisputable.  The  question,  whether  a  par- 
ticttlar  erasure  is  in  tuiuaniiaUbui  qt  not,  sometimes  may  depend 
oa  circumstances  in  the  position  and  connexion  of  the  word  or 
cerm  which  is  written  on  it,  but  in  other  cases  is  at  opce  deter- 
mined by  the  nature  of  the  word  or  term  itself  as  essential  to 
the  deed.  In  the  present  case,  the  word  admitted  to  be  written 
on  an  erasure  is  that  which  denotes  the  year  of  the  Christian 
era ;  and  that  being  so  essential  to  the  validity  of  the  instrument, 
that  it  cannot  be  read  without  it,  it  must,  in  my  opinion,  be  a 
caae  of  erasure  in  tubstantiaiibut.  Having  this  yiew  of  (he  law 
applicable  to  the  case,  I  humbly  conceive  that  such  an  objection 
eannot  be  obviated  by  any  reasoning  of  presumptions  or  proba- 
bilities, derived  either  from  the  year  of  the  King's  reign  being 
fairly  written  (that  being  equally  essential  by  itself),  or  from 
the  state  of  the  copy  engrossed  in  the  register,  or  from  extraneous 
circumstances ;  and,  further,  that  all  arguments  against  the  ap- 
plication of  the  rule  of  law  to  such  a  case,  founded  on  the  idea 
that  the  register  ought  to  overrule  or  supersede  the  principal 
instrument,  or  relieve  it  from  nullities  or  this  description^-or 
on  supposed  danger  to  parties  who  may  look  at  ih»  register 


alone, — are  ineonsistent  with  the  established  law  on  the  subje^ 
and  altogether  irrelevant  to  the  present  question.** 

Tbe  case  was  advised  on  the  aboTO  opinion*  to^aj^ 
when  the  Court  adhered  to  tbe  Lord  Ordinary's  inter- 
locutor. 

Claimant's  Authorities — Suir,  B.  IV.  tit.  42,  see.  19.  Ibid., 
B.  II.  tit.  3,  sects.  17,  la  Ross,  Vol.  IL  p.  181.  Bell's 
Treatise  on  the  Convejrance  of  Land  to  a  Purchaser,  p.  17& 
Wright  ».  M'Leod,  8th  Februarv  1672;  M.  11,440.  LockhaU 
V.  Hamilton,  5th  March  1706;  Ibid.  16,939.  Adam  v.  Drum- 
mond,  19th  June  1810.  Hamilton  e.  Lord  Archibald  Hamil- 
ton, 24th  January  1824;  Shaw,  Vol.  II.  p.  640.  Gordon  v. 
the  Eari  of  Fife.  9tli  March  1827;  Ibid.  V.  p.  550.  Gaywood 
v.  M'^and.  19th  June  182^;  Ibid.  VL  p.  991.  Morton  v. 
Hunters  and  Company,  lOch  December  1828,  affirmed  26tb 
November  1830;  Wilson  and  Shaw,  Vol  IV.  p.  379.  The 
Eari  of  Caasills  v.  Kennedy,  2d  June  1831 ;  Shaw,  Vol.  IX- 
p.  66a 

Common  Agent's  Authorities.—- Balfour,  p.  868.  Spottia- 
wood,  p.  164.  Erskine,  B.  III.  tit.  3,  sec.  20.  Ross's  Lee- 
tures,  L  145.  Ibid.  II.  181.  Suir,  B.  IV.  tit.  12.  sec.  19. 
Ibid.,  B.  IL  tit.  3.  secU.  17,  I&  A.  p.  B.,  22d  July  1625; 
Mor.  16,925.  Lawrie  v.  Reid.  9th  July  1712;  Ibid.  12,1284. 
Keith  V.  Robertson, 29th  March  1626;  Ibid.  12.271.  Edmiston 
V.  Syme,  10th  February  1636;  Ibid.  17,062.  Elchies  voce 
Writ,  No.  6 ;  Low  o.  Beatson.  Merry  v,  Howie,  6th  Febni- 
ary  )801 ;  Ibid.  App.  voce  Writ,  No.  6.  Bayne  a.  Cave,  26lh 
July  1673;  Dirleton.  Taylor  e.  Malcom,  5th  March  1829;  S. 
and  D.  1617,  c.  16.  1696.  c  la  1503.  c.  9.  154Q,  c.  9« 
1555,  c.  4&  Innes  o.  Eari  of  Fife,  10th  March  1827*  David- 
son 0.  M'Leod,  14th  November  18?7.  Camegy,  2d  Qecembet 
1729;  Mor.  14,316.  Primrose,  22d  Pecea^ber  1612;  Ibid. 
14,326.  M*Intosh  v.  Iiyglis  and  Weir.  17th  November  1825; 
Shaw.  Vol.  IV.  p.  190.  Note  of  Lord  Ordinary  in  McMillan 
and  Others  o.  Campbell  and  Others.  4th  March  1831.  Stew- 
art 0.  Eari  of  Fife,  ^th  February  1827;  S.  and  D.  Vol.  V.  P. 
383.  Dennistoun  9.  Speirs,  16th  November  1824;  Ibid.  V<N« 
in.  p.  285.  Macqueen  e.  Nairne,  23d  January  1824;  Ibid. 
Vol.  IL  p.  637.     Drummond  v,  Ramsay,  24th  June  1809. 

itord  Ordinetry,  Mackenzie.  -*  Aei.  Wbigham ;  Alennder 
Goldie,  W.S.,  jigent. — Ait.  J.  J.  Reid;  Party,  ^gaal.— M^ 
Thomsoo,  aerk.-^J.a.] 


Wh  Februarjf  1835. 
First  Division.— (G.  D.) 

No.  172. — John  Lowe  and  Thomas  F|«EifiNQ,  Com* 
petiugfor  Trusteeship  in  Gj|E1Q*4  Sequestration. 

Bankrupt  —  Sequestration  —  Trustee -« Personal  Objection— 
Circunulances  in  wkickt  in  a  competition /or  the  tnuteetkip  <m 
a  bankrupt  estate,  the  Court  MUttained  the  perianal  ol^ectione  to 
both  parties, — th^  one  on  ooeount  qf  hit  being  too  much  connect' 
e4  wth  undue  interference  n^adejbr  him  bif  the  bankrupt,  and 
the  other  on  acoeunt  of  avowed  hoUUity  to  the  bankrupt,»»and 
jou^4  neither  pe^rtjf  entitled  to  expemet. 

This  was  a  coinpelition  for  the  tmsteethip  on  tho 
estate  of  William  Greig,  inerchant  in  Perth,  between 
John  Lowe,  general  agent  there,  and  Thomas  Fleming 
merchant,  Bridgend.  The  mutoal  petitions  for  con- 
firmation hartng  been  remitted  to  the  Lord  Ordinary 
to  prepare  the  cause,  his  Lordship,  before  answer,  re- 
mitted to  the  Sheriff  of  Perthshire,  or  his  Substitute, 
(I.)  to  take  a  proof  of  the  respectiTO  aTeripents  ia 
support  of  the  personal  objections ;  ^d  (2.)  as  to  th# 
objections  taken  to  votes,  to  inquire  and  report  there- 
on in  usual  form.  This  interlocutor  haWng  been 
complied  with  by  the  Sheriff,  the  Lord  Ordinary 
(Cockborn),  on  80th  December  1834,  made  aTlxandnm 
to  the  Court,  with  the  following  note,  which  explains 
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Ihef^oQiids  and  cireomstancee  on  which  the  Court 
proceeded : 

.  **  I^ote, — This  is  a  competition  between  Mr  John  Lowe  and 
Mr  Thorns  Fleming  for  the  office  of  trustee  on  the  sequea- 
trated  estate  of  William  Greig.  Besides  special  ol^jecdons  to 
certain  individual  votes,  each  party  states  objections  oif  a  general 
and  personal  kind  to  tbe  other.  Tbe  Sheriff  reports  a  balance 
of  j£l  18»  8.  6.  in  favour  of  Mr  Lowe,  subject,  however,  to  the 
judgment  of  tbe  Court  on  tbe  objections,  and  particularly  on  the 
persona]  ones,  on  which  he  gives  no  opinion. 

**  General  and  Pertonal  OlffectiofU, 

"  I.  Fleming  objecti,  that  the  meeting  for  election  ( 10th  June 
1834)  was  vitiated  by  the  undue  interference  of  the  bankrupt 
or  his  brothers.  This  objection  is  stated  in  the  record  far  more 
broadly  than  the  proof  warrants ;  but  restricting  it  to  what  the 
evidence  supports,  I  think  it  well  founded.     For, 

"  1st,  Robert  Marshall,  a  creditor,  had  resolved  to  vote  for 
Fleming,  and  indeed  had  written  this.  He  attended  the  meet- 
ing in  order  to  do  so,  and  is  entered  as  present  and  claiming. 
But  the  minute  bears,  that  *  being  obliged  to  leave  the  meeting, 
he  left  a  mandate  with  the  said  John  Ferguson,'  the  preses, 
who,  in  virtue  of  this  mandate,  voted  for  Lowe.  Now,  the 
substance  of  Marshairs  account  of  this  is,  that  prior  to  the 
meeting,  Robert  Greig,  the  bankrupt*s  brother,  sounded  him 
about  selling  his  debt;— that,  at  the  meeting,  Ferguson  took 
him  out  of  the  room,  and  bought  it ; — that  Ferguson  and  Robert 
Greig  suggested,  and  got  from  him,  a  mandate  in  favour  of  the 
former,  in  order  that  he  might  vote  while  the  minute  was  Writ- 
ing out ;  with  which  mandate  these  two  returned  to  the  meet- 
ing, where  Ferguson,  as  mandatory  for  tbe  seller,  voted  for 
Lowe ; — that  Ferguson  said  that  he  had  gone  into  this  arrange- 
ment, '  to  serve  poor  William,*  t.  e,  the  bankrupt ;— that  Robert 
Greig  stated,  that  *  if  Lowe*s  election  was  carried,  tbe  deponent 
would  get  the  7s.  per  pound  as  agreed  upon,  but  that  if  Lowe*s 
election  was  not  carried,  the  deponent  roust  just  rank  with  the 
other  crt^itors;' — and  that  *it  was  an  ugly  job,  because  the  de- 
ponent, by  telling  Fleming  he  had  sold  the  debts,  defeated  the 
object  for  which  they  were  purchased.' 

**  2d/y,  Edward  Lennox,  another  creditor,  swears,  that  on  tbe 
day  prior  to  the  meeting,  bis  vote  for  Lowe  was  solicited  by  the 
hankrupc  and  Mr  David  Malcolm.  Malcolm  states  that  he  is 
the  law  agent  of  Lowe  in  this  competition,  and  that  it  was  in 
this  character  that  any  thing  he  did  took  place;  but  be  is  alto 
tbe  bankrupt's  brother-in-law.  He  further  swears  to  great 
assistance  being  given  to  him  by  the  bankrupt  and  his  relations 
in  making  out  his  claim.  Mr  Fleming  says  that  a  fictitious 
claim  was  manufactured.  This  does  not  clearly  appear.  But 
he  swears  expressly.  *  that  on  the  morning  of  the  meeting  the 
Imnknipt  ana  the  deponent  balanced,  bringing  out  a  balance  in 
the  deponent's  favour  of  j£218;*  and  that  on  his  complaining  of 
the  way  in  which  he  had  been  used,  considering  their  former 
intercourse, '  the  bankrupt  said  that  if  he  got  bis  discharge,  and 
should  evir  be  able,  tbe  deponent  would  not  be  a  loser.' 

"  A  charge  of  improper  influence  is  also  rested  on  certain 
tilings  which  are  said  to  have  taken  place  at  Crieff,  where  votes 
were  procured,  or  attempted  to  be  so,  for  Lowe,  by  the  bank- 
rupt and  Malcolm.  *  But  as  Malcolm  was  Lowe's  agent,  and 
the  bankrupt  is  said  to  have  been  taken  there  merely  to  point 
jost  who  bis  creditors  were,  it  may  not  be  safe  to  found' much 
on  these  proceedings,  though  tliey  certainly  don't  look  well. 
But  the  other  facts  seem  to  me  to  imply  an  interference  with 
tbe  election  on  tbe  part  of  the  bankrupt  and  bis  relations,  which 
is  illegal  and  dangerous,  and  quite  sufficient  to  set  aside  the 
election  of  the  person  it  was  intended  to  favour.  'The  brothers 
were  no  doubt  creditors  in  their  own  right ;  but  it  was  not  in 
this  character,  or  for  the  proper  .vindication  of  their  own  in- 
tercQt,  as  such,  that  they  intermeddled.  The  facts  also  are  dis- 
piited,  but  only  by  tbe  evidence  of  these  brothers.  Now,  though 
tbe  objecHon  to  their  admissibility*was  not  insisted  on,  they  are 
plainly  incredible  on  this  matter ;  and  Leitnox  and  Marshall  are 
corroborated  by  the  writings,  and  by  the  real  evidence  Df  each  of 
their  respective  transactions. 

*'  IL---X0UW  ol^^i  to  Flemf q£,  that  he  )b  actuated  in  aiming 
at  the  offcf,  hy  newt  of  personal  hostility  to  the  bankrupt.    It 


seens  to  me  that  this  charge  is  made  out.  David  AHaa,  a  cre- 
ditor, first  swears,  that  after  the  election  of  interiaa  factor, 
Fleming  told  bim  he  meant  to  oppoee  the  bankmpt's  discbarge ; 
and  then  adds,  that  be  (the  witness)  would  iMve  opposed  FleiD- 
ing's  being  tmstee,  because  Fleming  bad  stated  to  tbe  deponent 
'  that  he  did  not  cars  tbongh  be  lost  his  whole  claim,  if  be  kept 
the  bankrupt  from  bis  discbaige.'  Tbe  same  witneaa  adda, 
that  after  the  election  of  trustee,  Fleming  made  a  stateotient  to 
bim,  and  that  '  the  deponent  thought  from  what  passed  at  said 
interview,  that  it  was  Mr  Fleming's  objecc  to  prevent  the  bank- 
rupt from  opening  bis  shop.'  This  is  confirmed  by  James 
M*Duff,  who  says, '  though  whether  before  or  after  the  meet- 
ing he  can't  tell,  that  Mr  Fleming  answered,  that  if  he  was  to  be 
trustee,  William  Greig  would  never  open  his  shop  ;*  and  '  it 
struck  the  deponent  that  be  wished  to  keep  him  ont  of  boaitiess, 
so  as  be  might  get  the  bosiness.*  I  am  not  aware  that  there  is 
any  evidence  adverse  to  this.  If  I  had  decided  tbe  case,  I 
should  probably  have  found  that  neither  party  was  duty  elected, 
and  that  Fleming  was  ineligible,  and  given  espenses  to  neitbet!. 
But,  as  St  is  possible  that  this  nutj  not  be  the  opmion  of  the 
Court,  it  is  proper  to  state  how  tbe  objections  to  the  individusl 
votes,  ill  so  far  as  these  were  discussed  before  me,  atand. 

*'  I.  FtenUmg  objects  to  the  opinion  of  the  Sheriff,  00  the  two 
following  votes : 

««  1.  The  vote  of  Robert  Marshall — This  is  the  creditor 
whose  debt  was  bought,  and  by  whom  a  mandate,  as  a  eonditioa 
of  the  sale,  was  given  to  Ferguson,  who,  under  this  OMndate, 
voted  for  Lowe.  It  is  maintained  by  Fleming,  that  tbis  was  all 
a  fraud ;  from  which  fact  he  conclodea»  that  the  vote  founded  on 
Marshall's  debt  ought  not  only  to  be  withdrawn  from  Lowe,  but 
ought  to  be  count^  as  given  for  him.  The  Sheriff  holds  that 
tbe  vote  not  having  been  actually  so  given,  cannot  be  so  counted ; 
and  I  agree  with  him. 

'*  2.  The  vote  of  Edward  Lennox. — Besides  another  objer- 
tion  repelled  by  the  Sheriff,  and  not  resumed  before  roe,  it  was 
stated  that  it  had  lately  been  discovered  that  Lennox,  who  voted 
on  certain  bills,  was  debtor  to  tbe  bankrupt  by  arceptanros, 
which  he  concealed,  but  which,  if  brought  into  view,  would  dr. 
stroy  or  diminish  tbe  debt  due  to  him.  This  was  urged  for  the 
first  time  before  me.  I  refused  a  diligence  to  establish  the  aver- 
ment,  because  I  think  it  comes  too  late.  Every  vote  might  be 
thrown  open  at  the  very  last,  by  such  a  course. 

"  IT.  Lowe  objects  to  the  opinion  of  the  Sheriff,  on  tbe  fol- 
lowing votes : 

"  1 .  To  his  opinion  on  the  second  objection  to  the  rote  of 
David  Robertson. — The  objection  is,  that  the  creditor  was  not 
sufficiently  specific  either  as  to  the  nature  of  each  of  the  bills  on 
which  he  claimed,  or  as  to  the  value  he  deducted.  The  Sheriff 
thought,  and  so  do  I,  that  he  was  specific  enough  in  both.  He 
refers  in  his  affidavit  to  a  list  which  be  produces,  which  list  con- 
tains  all  the  particulars  of  each  bill ;  and  he  makes  a  deduction 
from  the  whole  of  one  shilling  per  pound. 

'*  2.  A.  and  P.  Hamilton  and  Ck>mpany. — This  case  is  at- 
tended with  difficulty.'  It  has  been  settled  by  the  cast^  of  Jeffrey, 
80th  January  1821,  and  of  Phillips,  22d  June  1821,  that  where 
a  claiofiant  fails'  to  deduct  a  security,  he  vitiates  tbe  whole  vote, 
and  that  however  clear  the  balance,  supposing  tbe  deduction  to 
have  been  made,  may  be,  still  as  he  did  notinakejt,  and  rest  his 
claim  on  a  precise  point,  of  which  the  creditors  could  judge,  bat 
left  tbe  truth  to  be  ascertained  by  an  arithmetical  process,  the 
vote  was  entirely  bad.  But,  in  tbe  present  cas'e,  \he  failure  did 
not  consist  in  not  deducting  a' security,  but  in  not  deducting  the 
future  interest  to  arise  on  curfent  bills;  and  the  Sheriff,  instead 
of  discounting  the  vote,  rectifies  tbe  claim,  and  allows  the  vote 
for  the  balance.  '  This  apjiears.  to  be  countenanced  by  the  case 
of  Bow,  1st  June  1^11.  Bpt^the  principle  and  policy  of  the 
subsequent  cases  are  inconsistent  with  it,  and  I  am  therefore 
disposed  to  reject  the  vote.  If  it  be  sustained  as  subsequently 
rectified,  then  it  is  not  the  vote  claimed  or  sworn  to^  or  laid  be- 
fore the  meeting  by  the  creditor. 

*<  3.  James  Black.- — Thi^  person  was  fi  creditor  on  three  bills, 
which  h6  had  been  obltged  to  retire ;  one  before  and  two  after 
the  sequestration.  Now,  instehil  of  claiming  on  the  bills,  be 
claims  on  the  cash  which  be  had  advanced  on  them ;  and  it  is  ob- 
jected, 1  Uy  That  this  was  the  wrong  ground  of  claim.    2t/,  That 
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even  though  it  were  rtgfht,  eaiih  could  not  be  paid  after  iieqiiestr»- 
rion.  The  Sheriff  thinkii  it  doubtful^  hot  austalni  the  cUim. 
I  am  ntber  disponed  to  differ. 

**  4.  William  Dunlop. — This  case  is  in  the  same  situation 
with  that  of  Haniilton. 

**  5.  William  and  Thomas  Oldaker.— The  objection  is,  that 
the  ai^nt  who  datmed  did  not  derive  his  authority  from  the 
creditors,  but  ffom  their  mandatory.  The  Sheriff  sustained  the 
objection,  I  think  properly.  Tbe  case  of  Tumbol],  1st  March 
18i8,  referred  to  ou  the  other  side,  has  no  applicadlon.** 

At  advising, 

Lorti  CUliet  remarked,  the  Court  are  not  to  set  aside  the  elec- 
tion nf  a  trustee  because  he  applied  for  votes.  There  is  nothing 
against  law  in  that  J  cannot  see  any  such  connection  between 
the  bankrupt  and  Lowe  as  to  authorise  imputing  to  Lowe  any 
improper  conduct. 

JLorii  Mackenzie. — J  should  certainly  have  great  doubts  as  to 
holding  that  tbe  circumstance  of  a  trustee  asking  for  votes  is  to 
render  his  election  null.  In  practice,  this  is  not  blamed,  nor 
has  such  a  thing  ever  been  noticed  in  this  Couit.  But  then  the 
case  here  comes  to  this,  that  there  whs  improper  interference. 
Love  and  the  bankrupt  are  so  fnr  at  least  brought  into  connec- 
tion, that  they  jointly  solicit  It  is  difficult  to  hold  Lowe  free 
from  all  that  was  done  by  the  bankrupt. 

Lord  President. — A  man  who  is  a  candidate  for  a  trusteeship 
may  certainly  afik  for  votes,  but  tbe  whole  circumstances  of  this 
ctse,  taken  together,  show  too  much  interference.  I  do  not  con- 
sider the  personal  intere!«tsof  the  parties  competing  at  all,  but 
what  is  most  for  the  benefit  of  the  creditors ;  and  I  do  not  think 
that  it  would  be  for  the  benefit  of  the  creditors  that  either  of 
the  petitioners  should  be  confirmed  trustee. 

The  Cooil  sastained  the  personal  objections,  hinc 
inde,  to  both  petitioners — refused  both  petitions,  and 
found  neither  party  entitled  to  expenses. 

Lard  Ordinart/^  Cockburn. — For  Lowe,  Skene  and  James 
'Anderson;  David  Gray,  S.S.G.,  ^^^/.— -For  Fleming,  Dean 
of  Faculty  (Hope)  and  Wilson;  William  Spalding,  S.S.C., 
w#^^A/.— Sir  R.  Dundas,  CUrL—XG.DA 


I4/A  February  183.5. 

First  Division. — (G.D.) 

No.  17S.<^^Georoe  Scott  and  his  Interdigtor,  SuS" 

penders,  v.  Archibald  M'Nilltdoe,  Charger, 

Bill  of  Exchange  •  Onerosity — Bona  Fides — Proof— Inter- 
diction— Circunittancei  m  which  a  suspension  of  a  charge,  given 
on  a  bili  at  the  instance  of  an  indorsee,  being  presented  on 
the  ground  that  the  bill  had  been  impetrated  from  the  accepter 
without  vaiue,  after  a  bond  of  interdiction  had  been  executed  by 
him,  and  pabtithed,  and  that  the  indorsee  toas  cognisant  of  the 
JactSt  and  had  given  no  value, — the  Court  (aUhovgh  no  reference 
to  oalh  was  offered)  remitted  to  pass  on  caution,' 

This  was  a  suspension  of  a  charge  giren  on  a  bill 
for  £200  Sterling,  dated  25th  December  1838,  drawn 
by  Robert  Oann,  innkeeper,  Glasgow,  upon  and  ac- 
cepted by  the  coroplainer,  (>eorge  Scott  of  Oaldowie, 
payable  twelve  months  after  date,  .Indorsed  by  Ditnn 
to  James  Mair,.and  by  him  to  the  charger,  a  messen* 
ger  in  Glasgow.  The  suspenders  averred  that  the 
complainer,  George  Scott/ being  of  a  facile  disposition, 
and  easily  Imposed  on,  had  found  it  prudent'to  g^ant 
a  bond  of  interdiction  to  the  other  coroplainer,  his  son, 
conform  to  bond^ letters  of  publication  of  interdiction, 
and  executions  thereof  produced — all  dated  in  April 
1834:  Thfit  Dunn  and  his  associates  had  been  in  the 
habit  uf  inveigling  the  complainer,  Greorse  Scott,  to 
drink  in  their  society,  and  then  getting  him  to  sign 
bills  without  value :  That  the  present  bill,  although 
dated  prior  to  the  interdiction,  bad  been  written  out 


subsequently  by  Dunn  on  a  blank  stamp,  which  he 
had  cajoled  George  Scott  to  sign,  and  had  then  in- 
dorsed it  to  his  son-in-law  Muir,  who  indorsed  it  to 
the  charger, — none  of  the  parties  having  given  value 
for  the  bill,  and  being  all  cognisant  of  the  true  nature 
of  the  transaction.  The  grounds  of  suspension,  there- 
fore, were-^1.  That  the  indorsation  was  noli,  as  hav- 
ing been  made  subsequent  to  the  interdiclion,  of  which 
the  charger  was  quite  aware.  2.  That  the  charger 
was  not  an  onerous  and  bona  fide  holder.  In  answer, 
the  charger  averred  that  the  oill  was  indorsed  to  him 
for  full  value  long  before  the  interdiction,— «od  he 
disclaimed  all  knowledge  of  the  alleged  impetration 
of  the  bill,  which  he  stated  he  did  not  believe,  lie 
therefore  maintained  the  following  pleas: — I.  The 
charger  being  an  onerous  indorsee  and  holder  of  the 
bill,  has  nothing  to  do  with  the  suspender's  allegatiotis 
of  fraud  against  the  drawer  and  indorsers  of  the  bill 
in  question. — II.  The  bill  being  dated  and  negotiated 
prior  to  the  bond  of  interdiction  and  letters  of  publi- 
cation, neither  the  bill  nor  the  diligence  can  be  affect- 
ed  by  any  subsequent  voluntary  deed  or  leg^  embargo, 
and  no  interdiction,  if  incomplete,  can  affoct  deeds 
granted  even  subsequent  to  the  interdiction,  at  least 
in  questions  with  third  parties.— 111.  Interdictions, 
either  voluntary  or  legal,  apply  to  heritable  estates, 
and  not  to  the  person  and  moveable  property  of  the 
interdicted. — IV.  The  bill  in  question  cannot  be  dis- 
puted in  the  form  of  a  suspension,  on  the  ground  of 
the  interdiction, — an  action  of  reduction  ex  capita  in* 
terdictionis  being  the  only  form  competent  to  try  the 
point  now  at  issue. 

The  Lord  Ordinary  (Cockburn),  on  27th  January 
1835,  refused  tbe  bill,  with  expenses,  adding  the  fol- 
lowing 

"  Ao/i;.~ Whatever  redress  tbe  suspender  may  be  entitled  to 
in  an  ordinary  sction,  be  has  established,  or  offered  competently 
to  establish  nothing  against  tbe  charger  as  an  indorsee,  which 
entitles  him  to  have  tbe  diligence  suspeoded  summarily." 

The  suspender  reclaimed,  and  stated  that  he  wae 
ready  to  bring  a  reduction,  with  which  the  suspension 
might  be  conjoined,  and  that  the  case  of  Arbuthnot, 
M.  7144,  fixed  that  an  interdiction  affected  moveables* 

Lord  Gillies. — I  ba?e  some  doubts  as  to  refusing  this  bill,  not 
so  much  on  the  suspenders'  pleas,  as  in  consequence  of  the  state- 
raeiits  of  the  charger.  He  aays  be  paid  tbe  value,  and  that  the 
bill  was  duly  negotiated  and  indorsed  before  tbe  date  of  tbe  in* 
terdiction ;  and  bis  second  plea  is,  that  the  bill  bebg  granted 
and  negotiated  before  tbe  interdiction,  that  interdiction  cannot 
affect  him,  and  he  does  not  plead  that  there  are  matters  which 
must  be  referred  to  bis  oath.  If,  therefore,  be  chooses  to  join 
issue  with  tbe  suspenders  on  these  statements,  bow  can  be  refuse 
to  allow  them  to  go  to  proof?  The  inaterial  qnestioa  ia,  not  as 
to  whether  be  la  an  onerons,  but  wbetber  he  is  a  bonmJUt  holder 
of  tbe.  bill.  He  says  be  got  the -bill' before  tbe  iateroctioB,  and 
if  this  be  bis  plea,  he  must  prove  it. 

The  Court  aliered^  and  remitted  to  pass  the  bill  oa 

caution. 

Lord  Ordinary,  Cockburn.—- ^ct.  Cuningbame;  Gretf  sad 
Morton,  W.S.,  Agents. -^  Alt,  Montesth;  T.  S.  Anderson, 
«W.S.,  Agent B.#  aerk.-^\^G,D,l 
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1 4tth  February  1 835. 
Second  Division. — (J.R.) 

No.  174. — James  Baillie,  Advocatory  v.  William 

Young,   Respondent. 

Title  to  Pureoe— Personal  Exception — Bankrupt — Oath — Pre- 
scription—Statutes,  54  Geo.   III.  c.  137;  1669.  c.  9;  1579, 
!    C*  81 — Circumttancet  in  which  a  party ,  on  the  allegation  that 
certain  goodg  toere  **  carried  away**  from  his  premiiest  having 
brought  an  action  for  recovery  of  "  the  agreed-on^  or  at  least 
moderate  and  reasonable  ftrice'*  thereof:  and  haoingt  since  the 
'    alleged  abstraction,  been  iequeMtraled,  and  discharged  on  payment 
'    of  a  composition ;  but  having  omitted  to  tpecify  the  claim  sued 
.  jor  as  a  debt  due  to  him  in  the  slate  of  his  affairs,  verified  by  his 
.    oath  in  the  sequestration — Held^  I.   Thai  (there  being  no  alU' 
gallon  oj  fraud)  his  omiision  to  state  the  claim  was  no  personal 
bar  to  his  insiuing  in  the  action. — //.    That  the  discharge  re- 
'     invested  him  in  the  right  to  pursue. — ///.  That  the  prescription 
•     of  the  Statute,  1579,  c.  81,  as  to  tpulxies,  did  nat  apply,  because 
the  action  was  only  for  ordinary  damages,  and  not  for  violent 
profits. — IK   That  the  prescription  of  the  Statute,  1669,  c.  9, 
did  not  apply,  because  the  action  was  not  truly  founded  on  any 
bargain  as  to  moveables. 

Yonng  brought  an  action  againet  BailUe,  before  the 
Sheriff  Conrt  at  Hamilton,  on  22d  September  1831, 
for  payment  of  £^4,  "  being  the  agreed-on,  or  at  leaat 
•iDoderate  and  reasonable  price  of  a  quantity  of  cast- 
iron  rails.'*  alleged  to  have  been  '*  carried  away*'  from 
the  pur8uer*8  iron- works  by  the  defender,  on  4th  Jul  v 
1826.  In  the  interval  between  the  date  of  this  al- 
leged abstraction  and  the  institution  of  the  action, 
-Young  was  sequestrated,  but,  prior  to  the  action  being 
raised,  had  obtained  his  discharge  on  payment  of  a 
composition.  In  the  state  of  his  affairs  rendered  to 
the  creditors  in  the  seqoestrationt  and  to  which  he 
-made  oath  in  terms  of  the  Statute,  there  was  no  no- 
tice taken  of  the  present  claim,  which  was  not  given 
up  as  a  debt  due  to  the  bankrupt;  and  the  defender, 
who  was  a  creditor,  although,  he  did  not  rank  in  the 
.sequestration,  having  afterwards  made  affidavit  to  his 
debt,  and  lodged  the  same  with  the  trustee,  received 
irom  him  the  composition  thereon  without  objection. 

The  defences  pleaded  in  the  Inferior  Court  were, 
that  the  claim,  besides  being  without  foundation  in 
.point  of  fact,  was  excluded  by  the  pursuer  having, 
through  his  trustee,  paid  the  defender's  debt  without 
stating  any  right  of  compensation,  and  was  prescribed. 

The  Sheriff-substitute,  on  27th  January  1832,  but 
before  closing  the  record,  sustained  the  plea  of  pre- 
scription. Thereafter,  various  proceedings  took  place, 
and  an  advocation  was  brought,  upon  leave  obtained, 
at  the  instance  of  the  pursuer.  Lord  Fullerton,  Or- 
dinary, before  whom  that  process  depended,  on  1st 
June  1833,  of  consent  remitted  to  the  Sheriff,  with 
instructions  to  make  np  a  record ;  and  a  record  hav- 
•ing  been  prepared  accordingly,  and  the  Sheriff-sub- 
stitute having  thereafter  allowed  a  proof  before  answer, 
fthe  present  advocation,  at  the  instance  of  the  defender, 
was  brought  upon  the  40th  section  of  the  Judicature 
/Act. 

.  The  advocator,  in  .an  additional  note  of  pleas,  plead' 
ed-^l.  That  the  respondent  was  barred,  personaH  eX" 
ceptione,  from  insisting  in  the  action,  in  respect  of  his 
having  omitted  to  specify  the  claim  in  the  state  of  his 
affairs  made-up  and  verified  by  his  oath  in  the  pro- 
cess of  sequestration.«-II.  That  the  respondent  was 


not  reinvested  in  the  right  of  action,  and  had  do  suf- 
ficient title  to  pursue. — HI.  That  the  claim  saed  for, 
which,  as  libelled,  was  tantamount  to  a  claim  arieing 
out  of  an  agreement  of  sale,  having  run  the  quinquen- 
nial prescription,  could  only  be  proved  by  the  advo- 
cator's writ  or  oath. — IV.  That  the  respondent  having 
in  his  summons  libelled  an  agreement,  it  was  not 
competent  fur  him,  without  an  amendment  of  the  libel, 
to  change  the  ground  of  action,  and  aver,  as  he  did  in 
his  condescendence,  that  the  goodie  were  carried  awaj 
*'  without  any  authority." — V.  That  the  claim*  if 
viewed  as  arising  upon  a  spulaie,  was  prescribed  by 
the  lapse  of  the  statutory  period. 

The  counter  of  these  pleas  was  maintained  by  tbe 
respondent. 

Lord  Moncreiff  pronounced  the  following  interlo- 
cutor (not  dated)  and  note : 


<( 


The  Lord  Ordinary  baring  considered  tbe  dosed  record, 
and  beard  parties*  procurators  thereon,  and  made  avizanduD»^- 
Advocates  the  cause ;  repels  tbe  first  and  second  addidoiial 
pleas  in  law  fur  tbe  advocator  and  defender,  in  so  far  as  they  are 
stated  a«i  constituting  a  bar  to  the  action ;  rcMerving  any  question 
as  to  tbe  effect  of  tbe  advocator's  cUinj  as  a  creditor  in  the  se- 
questration of  tbe  respondent's  estate,  in  case  the  debt  bers 
sued  lor  shall  be  found  to  be  in  other  respects  just  and  resting- 
owing:  Repels  tbe  pleas  of  prescription  stated  in  tbe  third 
and  fifth  additional  pleas ;  and  repels  also  the  fourth  additional 
plea,  and  all  other  pleas  stated  in  bar  of  proof:  Finds  that 
as  the  existence  of  the  debt  is  denied,  tbe  cause  roost  be  remitted 
to  proof:  But  before  farther  answer,  appoints  tbe  oauae  to  be 
enrolled ;  and  reserves  the  question  of  expenses. 

Note. — 1.  Though  the  summons  is  awl(wardly  eniressed,  the 
substance  of  it,  as  describing  the  cause  of  action,  is  clear  enough, 
vis.  that  a  quantity  of  iron-rails,  the  property  of  tbe  pursuer, 
were  carried  off  by  the  defender,  and  that  be  is  resting-owing 
tbe  sum  of  ^84  as  tbe  price  or  value  of  these  articles.  It  says, 
indeed,  *  the  agreed-on,  or  at  least  moderate  and  reasunabfe 
price.*  What-  tbe  framer  of  tbe  summons  referred  to  in  tbe 
words,  '  agreed-on,*  does  not  appear.  It  may  have  beeo  s 
communing  after  the  abstraction,  or  perhaps  the  original  price. 
But  it  is  clear  that  there  was  no  intention  to  libel  an  agreement 
for  a  sale,  the  words  which  fallow  being  iucoDsisteiit  with  that 
idea.  Tbe  statement  in  the  first  article  of  the  condesoendenee, 
therefore,  is  perfectly  consistent  with  tbe  summons,  and  clearly 
states  the  ground  of  action.  2.  Tbe  Lord  Ordinary  is  of  opi- 
nion that  the  respondent  is  not  barred  from  insisting  in  this 
claim  by  the  proceedings  in  tbe  sequestration.  It  is  clear  thst 
in  virtue  of  tbe  discharge  by  the  composition-contract,  which, 
though  not  produced,  is  expressly  admitted  and  averred  by  the 
advocator  in  the  record  (article  four  of  defender's  atatementX 
the  respondent  was  fully  reinyested  in  all  his  estate,  whatever 
it  might  be :  For  by  tbe  decree  of  tbe  Court  tbe  bankrupt  is 
entirely  discharged,  except.as  to  tbe  payment  of  the  compositioa, 
and  tbe  sequestration  is  declared  at  an  end.  But,  ss  be  is  reii^ 
vested,  tbe  Lord  Ordinary  conceives  that  tbe  circumstance  of  a 
claim  competent  to  him  having  been  accidentally  omitted  in  tbe 
state  given  up  to  bis  creditors,  cannot  bar  bim  from  making  ic 
eftcttuil.  If  fraudulent  conceal ment  were  averred,  it  might  be 
a  ground  for  reducing  tbe  com position-con tract.  But  fraud  is 
not  averred  in  this  record ;  and,  as  tbe  Lord  Ordinary  under- 
stsnds  the  affairs  of  the  bankrupt  to  have  been  exiensive  and 
complicated,  it  is  nothing  surprising  that  such  a  thing  aboold 
have  been  omitted.  There  is  nothing  in  the  Sutute  to  infer 
that  the  oath  interposed  to  tbe  state,  '  to  tbe  best  or  the  bank- 
rupt*s  knowledge,*  shall  afUrwards  be  pleadaUe  by  a  weai  tnsi 
true  debtor  against  the  payment  of  the  debt,  either  to  the  truatec 
during  tbe  sequestration,  or  to  tbe  bankrupt  after  discb^ige  by 
composition.  Tbe  bankrupt  is  liable  to  tbe  pains  of  peijury 
for  wUful  false  swearing ;  and  tbe  discbiM^e  may  be  reduced  on 
fraudulent  concealment.  But  tbe  oath  will  not  bar  his  action 
for  recovering  aiiy  part  of  bis  estate.  This  seems  to  be  ma- 
terially different  from  tbe  case  of  a  bankrupt  or  his  cautionefs. 
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u  in  AUkinion.  Ice.  v.  Walls,  February  SS,  1838,  allowinRr  a 
debt  to  be  atated  id  tbe  prooeedinga  before  the  Court,  and  after 
the  difcharge  disputing  the  ansount  of  it.  The  matter  is  there 
fully  and  judicially  put  in  tbe  view  of  the  parties ;  and  if,  with 
the  acquiescence  of  the  bankrupt  and  his  cautioners,  the  contract 
is  settled  on  that  footing,  they  ought  not  to  be  allowed  after- 
wards to  dispute  the  debts,  but  a  bankrupt  may  have  claims 
which  are  wholly  unknown  to  him  at  the  time  he  makes  up  his 
state;  or,  in  complicated  transactions,  be  may,  with  perfect 
honaJidtM,  and  after  the  greatest  care,  omit  claims  which  do  not 
arise  on  written  documents  of  debt,  but  from  facts  such  as  that 
here  libelled.  Being  reinvested,  bis  title  of  action  is  clear;  and 
how  fiir  be  may  be  still  liable  to  account  to  the  creditors,  is  not 
hujus  locL  If  the  advocator  had  been  purely  a  third  paHy,  tbe 
plea  would  be  jut  tertiit  as  held  in  the  case  of  Chalmers  o.  Taylor, 
November  20,  1882.  But  here  he  waa  a  creditor,  and  has  been 
paid  by  composition.  The  Lord  Ordinary  does  think  that  this 
may  posiibtj^  raise  a  question  in  equitsf  as  to  him  in  case  the  con- 
stitution of  the  debt  be  proved  ;  and  therefore  be  has  left  that 
open  by  reservation.  But  still  there  seems  to  be  no  bar  to  tbe 
action.  S,  The  Lord  Ordinary  is  clearly  of  opinion  that  no 
pieaeriptioo  applies  to  the  case.  Tbe  quinquennial  prescription 
of  the  Act  1860,  c.  0,  does  not  apply,  because  the  action  ia  not 
truly  an  action  founded  on  any  bargain  as  to  moveables ;  and, 
taking  tbe  case  as  an  action  on  aspulzie,  the  triennial  prescription 
of  spulziea  does  not  touch  it,  becauae  it  is  a  fixed  point  that  that 
prescription  does  not  affect  a  simple  action  for  restitution  and 
ordinary  damages,  but  only  excludes  the  claim  for  violent  profits, 
and  tbe  privilege  of  proving  the  case  by  tbe  pursuer's  own  oatb, — 
Enik.  in.  7,  18.  The  Lord  Ordinary  thinks  it  unfortunate 
that  tbe  advocator  should  not  have  allowed  the  proof  to  be  taken 
before  advocating.  For  now  that  tbe  case  has  been  advocated 
on  tbe  40f  h  section  of  the  Statute,  be  is  of  opinion  that  though 
that  provision  is  not  imperative  to  render  trial  by  jury  necessary, 
ftt,  MM  the  cause  must  remain  in  this  Court,  the  question  of  fact 
IS  such  that  it  must  be  remitted  to  a  jury.  But  before  doing 
so,  be  has  thought  it  proper  to  exhaust  the  preliminary  ques- 
tions." 

The  advocator  reclaimed : 

TA«  £ard  Juttie^'Clerir. — I  cannot  help  thinking  tbat  tbete 
is  nothing  objectionable  in  thia  interlocutor,  undeiatanding  it  as 
I  do.  It  reserves  to  the  advocator  every  right  in  regard  to  the 
distribution  of  the  debt,  supposing  it  shall  be  constituted.  The 
only  question  is,  whether  the  respondent  is  barred  from  insisting 
on  payment,  in  consequence  of  tbe  proceedings  in  the  sequestra- 
tion. Now,  that  is  a  matter  which  may  lead  to  investigation ; 
and  if  it  turn  out  tbat  he  waa  aware  of  tbe  existence  of  tbe  debt, 
that  rircumstance  may  have  its  effect  upon  the  result  of  the  ac- 
tion. It  is  said  that  tbe  claim  was  omitted  to  be  stated  in  the 
state  of  affairs  given  up  in  the  sequestration ;  but  I  think  it 
would  be  a  strict  interpretation  of  the  Statute  were  the  party  to 
be  debarred  from  inaisting  on  that  ground. 

Is^rd  JtfMwyn. — I  have  not  much  to  say  upon  this  case.     I 

.see  no  objection  against  tbe  right  of  the  party  to  insist.    There 

Biay  be  a  question  as  to  what  he  is  to  recover  under  the  sction. 

But  I  think  the  reservation  in  the  interlocutor  is  quite  suiBdent 

upon  that  point. 

Tbe  other  Judges  ooncnrredi  and  the  Coort  there- 
lore  aiAbmet/** 

L&rd  Ordinary,  Monereiff. — Jet.  Dean  of  Faenlty  (Hope) 
and  Buchanan;  John  Cullen,  W.S.,  Agent.^^Att.  Solicitor- 
General  (McNeill)  and  Cheap;  Thomaa  Lebum,  S.S.C., 
Jigau. — Mr  TbomaoB,  dark. — [J.RJ] 


•  Nole.^The  point  raised  on  tbe  oath  in  tbe  Bankropt.  Sta- 
tute was  the  only  one  pleaded  to  tbe  Court ;  and  upon  that  ques- 
tion reference  was  made  by  tbe  respondent  to  tbe  case  of  Suther- 
land and  Others  v.  Morsoo,  lOtb  Janaaiy  1825;  3  S.  &  D.  449. 


Wh  February  1835. 
SscoNO  Division.-^  J.  R.) 

No.  175. — William  Pagan,  Suspender^  v.  TaoMAe 

HoRSBURGH,  Charjrer, 

Process- Caption,  Suspension  of — jt  partv  ogahut  whom  m  cap^m 
tion  was  i\Muedfur  the  rfturn  -of  a  Sheriff  Court  proceaxt  wkiok 
had,  unknown  to  the  Sheriff^derk.  bien  returned  to  the  opposite 
agent t  having,  in  place  of  appljifing  to  the  Sheriff^  for  a  recnl  of 
the  caption,  presented  a  hill  of  suspension  of  it*  threatened  ew- 
cution^^Bill  of  suspension  refused,  with  expenses. 

This  was  a  suspension  of  the  threatened  ezecntion 
of  a  process-caption.  It  appeared  that  the  suspender, 
a  country  writer,  bad  borrowed  the  process,  but  in 
place  of  returning  it  to  tbe  Sheri£F-clerk's  office,  and 
obtaining  his  receipt  cancelled,  he  had  sent  it  to  the 
opposite  agent,  who  practised  in  the  sarae  place,  for 
the  purpose  of  his  making  out  a  state  of  the  debt 
which  bad  been  decerned  for  in  favour  of  his  clients. 

The  suspender  alleged,  that  while  the  process  lay 
In  that  gentleman's  hands,  the  charger,  who  besides 
being  Sheriff-clerk,  was  also  a  pursuer  in  the  case,  had 
taken  out  a  caption,  in  virtue  of  which  the  suapender 
had  been  apprehended,  and  had  only  been  released  in 
consequence  of  a  letter  from  the  charger's  agent ;  and 
that  notwithstanding  the  process  had  never  been  re- 
ceived back  by  the  suspender,  the  charger  had  issued 
a  second  caption,  which  was  that  under  suspension, 
and  whereupon  the  suspender  was  liable  to  be  im- 
prisoned. 

The  charger  answered,  that  he  had  only  issued  one 
caption  against  the  suspender,  which,  however,  waa 
never  put  in  force,  or  even  intimated,  in  consequence 
of  instructions  having  been  immediately  given  to  the 
messenger  not  to  execute  it,  upon  the  fact  beini^ 
ascertained  that  the  proeess  haa  been  privatelv  re- 
turned to  the  charger's  agent,  and  that  the  complaint 
was  therefore  without  foundation,  but  that  even  al« 
though  there  had  been  grounds  for  it,  the  present 
application  was  not  the  proper  mode  of  obtaining 
redress,  which  was  open  to  the  suspender  upon  the 
presentment  of  a  simple  note  to  the  Sheriff. 

The  Lord  Ordinary  (Cockburn),  on  4th  February 
1835,  refused  the  bill,  with  expenses,  adding  tbe  fot* 
lowing 

**  NoU.-^The  complatner  admits  tbat  be  borrowed  the  proeess 
last  NoTember,  and  does  not  allege  tbat  he  has  ever  got  bis  re. 
ceipt  for  it  eancelled.  His  dealinga  with  the  opposite  agent  aif , 
and  ought  to  be  immaterial  to  tbe  public  oflScer,  who  is  respon- 
sible for  the  papers,  and  is  entitled  to  rely  on  tbe  receipt** 

The  suspender  reclaimed : 

lutrd  JlW/aryn.— The  case  lies  npon  the  conduct  of  the  party. 
If  tbe  caption  was  recalled  before  any  injury  waa  done,  tbei* 
waa  BO  neceasity  for  proceeding  out  of  tbe  ordimry  form.  Tbe 
proper  form  waa  for  the  suspender  to  have  applied  to  tbe  Sheriff, 
and  I  see  no  necessity  for  enconraging  a  departure  from  that 
rule. 

Lord  Meadoivbank,-^!  am  of  the  same  opinion.  I  would  be 
the  last  individual  to  shut  the  doors  of  this  Court  against  the 
complaints  of  tbe  lieges,  and  more  particularly  against  complsints 
of  the  improper  conduct  of  inferior  offlcera  of  the  law.  On  the 
contrary,  I  wish  tbe  poblie  to  andsrstand  that  the  doois  of  tUs . 
Court  are  always  open  for  the  obtainiog  of  just  redrcsSi  But  It 
is  quite  a  different  matter  to  interfere  in  a  esse  like  this.  It 
would  have  been  perfectly  proper  for  thia  gentleman  to  have  ap- 
plied to  the  Sheriff,  and  bad  he  done  ao,  I  have  no  ground  for 
aupposing  that  the  Sheriff  would  not  have  acted  according  to 
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justice.  But  tbis  party  does  not  choose  to  apply  to  tbe  SheriflTi 
but  makes  his  application  to  this  Court ;  and  having  done  so,  I 
look  with  much  more  suspicion  upon  his  allegations  than  if  he 
had  followed  the  ordinary  remedy. 

Lord  Glenlee. — I  entertain  the  same  opinion. 

The  Lord  Juttice-CUrk, — I  am  also  of  the  same  opinion.  We 
cannot  entertain  this  suspension. 

The  Court  adhered. 

Lord  Ordinarjf,  Cockburn. — Act,  Dean  of  Faculty  (Hope); 
John  Murdoch.  S.S.C.,  Agent* — Alt.  Adam  Auderson;  A. 
Monypenny,  W.S.,  AgenL'^T,,  Clerk. — [J.R,] 


Wh  February  1835. 
Sfcono  Division. — (J.  R.) 

No.  176. — John  Whytk,  Suspender,  v.  James 
Valla NCE,  Charger, 

Suspension-— Expenses— Process— /ir  ii  ineompetent  to  suspend 
a  charge  for  the  expenses  in  an  Inferior  Court  decree,  although 
a  reduction  has  been  raised. 

Whyte  broaght  an  action  in  the  Sheriff  Court  againat 
Vallance,  which  was  dismissed  with  expenses.  Val- 
lance  extracted  the  decree,  and  charged  Whyte  for  the 
expenses,  who  presented  a  bill  of  snspension  ;  to  which 
it  was  answered,  that  a  suspension  of  a  charge  for  ex- 
pensesi  following  upon  a  judgment  of  dismissal,  was 
not  a  competent  mode  of  trying  the  merits  of  the  case, 
which  ought  to  have  been  brought  up  by  advocation. 

Lord  Balgray,  Ordinary,  on  26th  December  1834, 
pronounced  the  following  interlocutor : 

'*  The  Lord  Ordinary  having  considered  this  bill,  with  the 
answers  thereto.  In  respect  that  the  bill  of  suspension  is  solely 
applicable  to,  and  complains  of  the  decree  referred  to.  only  in 
so  far  as  regards  the  mere  expenses,  and  does  not  extend  to  the 
merits  thereof,  which  ought  to  have  been  brought  by  tbe  com- 
plainer  in  due  and  cqpipetent  time  before  the  C7ourt  by  advoca- 
tion ;  and  in  respect  of  the  cases,  Shiells  against  Dalsiel,  2d 
July  1825,  and  Scott  v.  King  or  Baillie  and  Others,  26th  No- 
vember 1831,  decided  by  tbe  Court,  refuses  the  bill,  finds  ex- 
penses due,  which  modifies  to  four  guineas,  and  decerns; 
reserving  always  to  the  complainer,  if  he  should  be  so  advised, 
to  bring  a  reduction  of  tbe  decree  absolvitor  pronoonced,  and  to 
•the  ehaiger  his  defences  thereagainst,  as  aecorda  of  law." 

The  suspender  now  raised  a  summons  of  reduction, 

and  presented  a  second  bill  of  suspension,  which  hav- 

-ing  oeen  answered,  was  refused  by  Lord  Cockburn, 

'<  on  the  grounds  stated  by  Lord  Balgray  in  refusinir 

the  first  bill." 

The  suspender  then  reclaimed,  but  tbe  Court  ad- 
hered* 

Charger*s  Authorities.— Shiells  v.  Dalziel,  2d  July  1825;  4 
S.  and  D.  134.  Scott  v.  King  or  Baillie  and  Others,  26th  No- 
veniber  1831 ;  10  S.  and  D.  67. 

Lvrds  Ordinary,  Balgray  and  Cockburn — Act,  Graham  Bell ; 
John  Murdoch,  8*8.0.,  Ageru — Alt.  Deanof  Fbcuity(lJope); 
CsrapbeU  and   M'DowaU,   S.  8.  C,  Agents.  —  BiU*Chamber 



17th  February  1835. 

Secoki)  Division.— (W.  H.  D.) 

No.   177. —  George    Macfarlanb*s  Executors, 

Pursuers^  o.  John  Ferguson,  Defender, 

Principal  and  Agent^Liability^Bill  of  Exchange— 4^11  ageni 
Isaving  lost  a  bill  tgihich  was  intrutted  to  Mm  4y  the  credUor  in 

-  the  bUl — Held  Hable  for  the  whole  amount^^trHh  interest,  although 
the  debtor  was  insolvent,  and  the  creditor,  who  was  appointed 
trnaee  on  his  estate,  made  no  attempt  in  that  character  to  rank 

'    for  the  bUl,  emd  teeure  a  eompontion  on  the  claim. 


In  March  1821,  Macfarlane,  fanner  in  Blaimabord, 
transmitted  to  Ferguson,  a  writer  in  Glasgow,  a  bill 
for  £100,  dated  21st  November  1820,  and  payable 
three  months  after  date,  drawn  bv  Macfarlane  opoa 
and  accepted  by  the  late  James  JMacnee,  horsedealer 
in  Balfron,  with  instructions  to  look  into  certain  pro- 
ceedings   brought  before  the  Commissary  of  Glas- 
gow relative  to  Macnee's  moveable  estate,  at  the  in- 
stance of  his  son,  who  had  intromitted  with  it,  and 
to  attend  to  his,  Macfarlane*s,  interest  therein.     Mac- 
farlane, some  time  thereafter,   requested  redeliverr 
of  the  bill,  in  order  to  produce  it  in  an  action  which 
he  had  raised  before  the  Sheriff  of  Stirling  against  Mac- 
nee,  as  representing  his  deceased  father,  for  payment  of 
varioas  claims,  inclading  thin  bill.     The  defender,  after 
an  ineffectual  search  (or  the  bill,  which  had  fallen 
aside,  offered  either  to  get  Macnee  (whose  estate  was 
now  insolvent,  and  in  the  course  of  distribution  among 
his  creditors),  and  the  other  parties  concerned,  to 
hold  the  bill  as  produced  in  the  ranking  on  his  estate, 
or  to  obtain  a  decree  in  a  process  of  provins^  the  te- 
nor.  Macfarlane  rejected  both  these  proposali,  and  in 
September  1823,  brought  an  action  against  the  de- 
fender before  the  Sheriff  of  Lanarkshire,  for  payment 
of  the  amount  of  the  bill,  and  interest  from  the  time 
it  fell  dae.     The  Sheriff,  10th  December  1U23,  slated 
procedure  in  this  action,  to  give  the  defender  an  op- 
portunity of  bringing  a  proving  of  the  tenor.     This 
action  was  accordingly  raised  in  name  of  Macfarlane, 
and  after  a  variety  of  procedure,  the  Court  (9th  March 
1826)  dismissed  the  action,  reserving  to  the  pursuer 
to  proceed  aliunde  against  all  concerned  as  accords. 
Macfarlane  then  resumed  the  proceedings  before  the 
Sheriff  of  Lanark,  by  a  minute,  craving  decree  in  terms 
of  his  libel.     This  was  resisted  by  the  defender,  upon 
the  ground  that  Macnee,  who  had  been  found  liable 
by  the  Sheriff  of  Stirling  for  his  father's  debts,  as 
having  incurred  the  passive  title,  had  executed  a  con- 
veyance of  all  his  father's  and  his  own  effects,  in  favour 
of  Macfarlane,  as  sole  trustee,  for  the  purpose  of  pay- 
ing the  debts  of  both :  That  Macfarlane  was  bound  to 
rank  upon  Macnee's  estate  for  the  amount  of  this  bill, 
and  to  draw  a  composition  thereon.  In  his  replies,  Mac- 
farlane admitted  that  he  was  trustee  for  Macnee,  but 
denied  that  he  was  bound  to  rank  upon  his  estate  for 
the  bill,  and  alleged  that  there  was  now  no  evidence  of 
the  debt.    The  defender  in  his  duplies,  maintained. 
That  notwithstanding  the  loss  of  the  bill,  the  debt,  if 
it  was  an  btierous  transaction,  must  still  subsist :  That 
on  making  payment  to  the  pursuer  of  any  loss  which 
he  might  have  sustained  by  the  bill  in  question  having 
fallen  aside,  he,  the  defender,  was  entitled  to  be  placed 
in  the  right  of  the  pursuer,  as  regarded  his  claim  against 
Macnee,  to  the  effect  that  he  might  operate  his  relief 
against  >Iacnee's  estate,  and  that  the  pursuer  having  in 
the  meantime,  in  his  capacity  of  irjnstee,  paid  away  the 
trust-funds  among  Macnee's  creditors,  including  him* 
•elf,  to  the  prejudice  of  the  defender,  bad  released  the 
defender  from  all  liability  to  the  pursuer,  which  might 
otherwise  hare  attached  to  him  by  the  loss  of  the  do- 
cument :  That  it  was  not  sufficient  for  the  pursuer  to 
aver  generally,  that  this  bill  was  given  fur  value,  but 
that  he  was  bound  to  state  the  transaction  out  uf 
which  the  bill  arose,  and  condescend  npon  the  nature 
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and  amount  of  tho  value,  and  as  he  had  not  done  lo, 
it  was  a  fair  presumption,  in  the  circumstances  of  the 
case,  that  the  bill  was  granted  for  his  accommodation. 
The  Sheriffsuhslitute  (4th  April  1831,)  dismissed 
the  action,  and  found  expenses  due  to  neither  party ; 
and  the  Sheriff,  27th  July  1831,  adhered.  The  pur- 
suer then  brought  the  present  action  of  reduction  of 
these  judgments  (insisted  in  afterwards  by  his  exe- 
cutors, the  present  pursuers),  in  which  Lord  Mon- 
ereiff(16th  May  IbSI*,)  pronounced  an  interlocutor, 
finding 

"  that  it  was  not  Incambent  on  Macfarlane  to  make  any  claim 
on  the  estate  of  Maciiee,  the  accepter,  on  account  of  the  debt 
involved  in  the  said  bill,  when  he  was  disabled  from  producing 
the  bill  itself:  Finds  that  if  the  defender  bad  tendered  payment 
of  the  said  bill,  he  might  then  have  been  entitled  to  demand  an 
assignation  of  any  claim  of  debt  competent  to  the  pursuer, 
against  the  estate  of  Macnee,  on  account  of  the  transaction  in 
which  the  bill  originated,  and  to  have  made  a  claim  against  the 
estate,  in  virtue  of  auch  assignation ;  but  finds,  that  no  such  ten- 
der or  demand  was  ever  made ;  therefore,  reducea  the  decree 
brought  under  challenge,  and  decerns,**  &c. 

The  defender  having  reclaimed  against  this  inter- 
locutor, the  Court,  by  their  judgment  of  27th  June 
1834,  found  that  there  were  sufficient  grounds  for 
reduction  of  the  decrees  libelled  on,  and  reduced  and 
decerned  accordingly,  but  before  further  answer,  re- 
mitted to  the  Lord  Ordinary  to  inrestigate  the  whole 
circumstances  of  the  case,  &c, — vide  anie^  Vol.  Vi. 
p.  462.  After  some  farther  procedure,  the  Lord  Or- 
dinary (Cockburn),  on  I5th  January  1835,  pronounced 
the  following  interlocutor  and  note : 

'*  The  Lord  Ordinary  having  considered  this  record,  with 
Che  relative  productions  and  proceedings,  and  beard  the  counsel 
for  the  parties,  finds  that  the  defender  ib  bound  to  make  payment 
to  the  pursuer  of  the  sum  of  ^100  Sterling,  being  the  amount 
of  the  bill  lost  by  him  (the  defender),  besides  interest  from 
and  after  the  24th  day  of  February  1621,  when  the  bill  fell  due, 
and  decerns ;  finds  the  defender  liable  in  the  expenses  incurred 
by  the  pursuer,  both  in  this  Court  and  in  the  Inferior  Court ; 
appoints  an  account  thereof  to  be  given  in,  and  when  lodged, 
remits  to  the  auditor  to  tax  the  same  and  report. 

"  KAe. — The  interlocutor  of  the  Court.  27th  June  1834,  re- 
docea  the  decree  of  the  Sheriff,  and,  before  further  answer,  re» 
roits  CO  the  Lord  Ordinary  to  investigate  the  whole  circum- 
suinces.  The  only  investigation  into  which  either  of  the  parties 
bas  since  gone,  relates  to  an  action  of  constitution,  said  to  have 
been  instituted  before  the  Sheriff,  by  the  pursuer,  against  Macnee, 
to  obtain  evidence,  of  which  a  diligence  was  granted,  the  result 
of  which  was,  the  recovery  of  a  process,  which,  however,  haa 
no  particular  application  to  this  question.  In  this  situation, 
the  caae,  in  so  far  as  the  mldenoe  m  concerned,  stands  as  it  did 
when  last  before  the  Court,  ^s  to  the  aigument,  the  defender 
at  the  debate  admitted  hia  liability,  but  rested  his  defence  on 
the  plea,  that  the  pursuer,  instead  of  doing  all  that  he  could,  aa 
in  eqrnty  bound,  to  prevent  or  diminish  the  loss,  had  so  conduct- 
ed himself,  in  relation  to  Macnee  the  debtor,  whose  trustee  he 
was,  that  he  had  either  altogether  liberated  the  defender,  or  had 
at  leaat  excluded  himself  from  now  claiming  against  him  for  the 
full  sum  In  the  bill,  the  Lord  Ordinary  is  of  opinion,  that  this 
plea  is  not  maintainable.  The  bill  having  been  lost,  and  Macnee 
having  successfully  availed  himself  of  this  to  deny  the  debt  to 
be  due,  the  pursuer,  though  his  trustee,  could  not,  of  bis  own 
authority,  assume  the  ftct  to  be  otherwise ;  and  therefore  this 
aum  cannot  be  held  to  have  been  included  under  the  diacharge 
granted  to  the  pursuer  aa  tnisteci  or  to  have  &llen  under  the 
trast-manwement  at  all.  No  evidence,  such  as  is  pointed  at 
by  Lord  Moncreiff  in  his  note  (printed  in  last  reclaiming  note), 
has  been  adduced  by  the  defender,  to  show  that  the  pursuer  did 
settle,  and  ought  to  have  settled  this,  aa  a  trust  debt  with  Macnee. 
He  took  his  own  discharge,  and  paid  over  a  balance  of  £AQ  to 


hia  constituent,  without  reference  to  the  sum  in  question,  for 
which,  the  document  being  lost,  there  was  no  evidence." 

The  defender  reclaimed,  but  the  Court  unanimoudy 
adhered* 

Lord  Ordinmy,  Cockburn .^-^cf.  Rutherfurd — Jli.  Hous^n. 
— J.  Livingston,  W.S.,  and  Robert  Burn,  W.  S.,  ^gen/t.— F. 
Oerk.'-lfr.H.D.] 


17/A  February  1835. 
Second  Division. — (W.  H.  D.) 

No.  178. — National  Bank  op  Scotland,  Raisers^  o. 
Peter  Campbell,  8.S«C.,  and  Others,  Claimantf. 

Arrestment — Competency —  Appropriation — Circutnttnncet  in 
which  a  creditor  preferred  to  a  Jvnd  belonging  not  to  hit  debtor 
but  to  a  third  party^  on  the  grovmi  that  the  latter  had  agreed  to 
the  fund  being  appropriated  in  payment  of  the  debt  due  to  the 
ereJUor,  and  had  thereupon  arretted  it  in  the  hande  of$he  holder. 

Williams,  Foster  and  Company,  of  London,  were 
in  1830  creditors  of  George  M'George,  button-maker 
in  Edinburgh,  in  the  sum  of  £65,  3.  7.  for  furnishingt 
of  copper  made  to  him  through  their  agents,  Messrs 
Berry  and  Oliphant.  Mr  Berry,  the  partner  of  this 
firm,  rented  from  M^George  a  house  at  £50  a  year, 
in  which  it  appeared  that  M*George's  children  bad 
an  interest,  although  the  lease  was  taken  to  M'George 
alone  as  proprietor.  For  the  rent  of  this  honse,  Berry 
owed  M* George  certain  sums  in  Norember  1830.  On 
the  other  hand,  there  were  various  sums  due  by  M'- 
George, both  to  Mr  Berry  individually,  and  to  hit 
house  of  Berry  and  Oliphant.  Some  time  prior  to 
November  IHSO,  it  had  been  agreed  on  between  Messrs 
Berry  and  M* George,  that  Uie  rents  due  to  the  latter 
should  be  set  off  against  the  counter  claims  of  Mr 
Berry  and  his  firm.  On  settling  the  rent  doe  at 
Martinmas  of  the  previous  year  1829,  M'George  grant- 
ed to  Mr  Berry  a  letter,  dated  16th  November  of  that 
year,  bearing: 

'*  SbouM  any  balance  of  account  betwixt  ns  remain  doe  by 
you  in  Mity  next,  you  ean  retain  it  from  the  rents  then^  due, 
as  well  as  any  bahince  that  may  be  due  Messrs  Berry  mnd'Oli* 
phant*' 

Various  differences  arose  betwixt  Mr  Berry  and 
Mr  M'George  in  regard  to  the  exact  state  of  the 
claims  on  both  sides ;  and,  eventually,  they  entered 
into  a  reference  of  their  disputes  to  Mr  R.  B.  Blyth 
of  Edinburgh.  In  this  reference,  the  rents  due  for 
the  honse  were  claimed  by  M'George  as  part  of  tb# 
sums  due  to  him,  and,  ultimately,  the  arbiter  found, 
that  after  giving  credit  as  a  set  off  against  these  rents 
up  to  Martinmas  1830,  for  the  counter  claims  of  Mr 
Berrv  and  his  firm,  there  was  a  balance  of  £28,  18.  8. 
doe  by  Mr  Berrv  to  MKieorge.  This  balance  Mr 
Berry  immediately  expressed  himself  willing  to  pay 
to  M'Greorge,  or  his  order.  But  Mr  M'George  tnoD 
made  the  statement,  that  he  did  not  consider  the  de« 
creet-arbitral  binding,  and  meant  to  challenge  it.  And 
in  consequence,  Mr  Berry  deferred  payment  of  the  son 
found  due  by  the  arbiter,  until  M'George  should  agree 
to  recognise  the  decree,  and  to  grant  a  discbarge  in 
full  of  the  claims  thereby  adjusted.  While  this  dis« 
pute  was  pending.  Berry  and*  Oliphant  wrote  demand* 
ing  payment  of  Williams,  •  Foster  and  Comoanj's  ac- 
count from  M'George,  who,  on  6tb  Navensber  1880, 
answered,  that  as  fiierry  was  due  him  a  large 'bahmee 


238 


THE  SCOTTISH  JURIST. 


[Feb. 


fbr  rents,  he  wiihed  that  balance  to  be  applied  in  pay- 
ment of  Williams,  Foster  and  Company's  account. 
Berry  and  Oliphant,  in  reply,  stated,  that  so  long 
as  the  acconnt  bi»twepn  M'George  and  Berry  remain- 
ed anadjosted,  they  wonld  not  take  the  proposed  as- 
signment against  Mr  Berry  as  payment  to  Williams, 
Foster  and  Company.  At  the  same  time.  Berry 
wrote  (8th  November  1830,)  to  M<6eorge,  sUting, 
that 

*'  sAer  obeying  the  inntnictions  of  the  above  letter.  I  iball,  if 
rnnj  baliince  remains  in  niy  bands,  hold  your  instnictions  to 
Berry  and  OHpbant  as  sufficient  authority  for  my  delivering  it 
to  them,  to  place  to  yonr  credit  in  account  with  Messrs  Wil- 
liams, Foster  and  Company,  but  shall  make  no  payment  of  any 
kind,  until  the  receipt  already  demanded  is  given  to  me.** 

On  8th  December  1830,  when  another  half  year's 
rent  of  the  house  had  fallen  due,  M'George  wrote 
Mr  Oliphant,  the  other  partner  of  the  firm  of  Berry 
and  Oliphant,  transmitting  him  receipts  for  the  rents, 
signed  ny  himself  and  his  family,  and  stating : 

*'  I  now  enclose,  according  to  promise,  the  receipts  signed  by 
ny  family,  for  Mr  George  Berry's  three  half-year's  rents, 
amoonting  to  £75,  15s.,  to  be  applied  in  payment  of  the  copper 
only,  as  per  agreemenL*' 

No  arrangement  having  been  effected,  Williams, 
Foster  and  Company  raised  an  action  (6th  May  1831,) 
against  M*6eorge  for  payment  of  th<*ir  aocoont,  and  ob- 
tained decree  on  27th  June  1833.  On  the  dependence  of 
this  action  they  ased  arrestments  in  Mr  Berry's  hands 
on  7th  May  1831,  and  again  on  I7th  Mav  1831.    On 
J 4th  May  1831,  Berry  wrote  M*Georges  agent,  Mr 
Campbfll,   8.S»C.,    that  provided   M 'George   would 
abide  by  the  foreraid  decreet-arbitral,  and  grant  him  a 
discharge  in  full,  he  (Berry)  was  ready  to  pay  or  ap- 
propriate the  balance  doe  in  the  manner  wiiihed  by 
M 'George.     M'George*s  agent,  in  answer,  declined  to 
recognise  the  decreet-arbitral,  but  insisted  npon  the 
balance  being  appropriated  in  payment  of  Williams, 
Foster  and  Company,  and  threatened,  if  that  was  not 
done,  to  sequestrate  the  stock  and  effects  of  Mr  Glover, 
Mr  Berry's  subtenant  in  M'George*s  house.  In  order  to 
protect  the  subtenant,  it  was  agreed  on,  that  Mr  Berry 
should  consign  in  bank  the  sum  as  due  to  M 'George 
by  the  decreet-arbitral,  including  the  half  year's  rent 
wbicli  bad  fallen  due  at  WbiUunday  1831.     On  the 
proposal  of  Mr  Campbell,  as  agent  for  Mr  M'George 
and  his  family,  this  consignation  was  agreed  to  be 
made  in  the  joint  name  of  nimself,  as  agent  aforesaid, 
and  of  Mr  George  Imlach,  as  agent  for  Mr  Berry.  Ac- 
cordingly, on  9th  June  1881,  Mr  Berry  consigned  in  the 
bands  of  the  National  Bank,  the  nominal  raisers  of  the 
present  action,  the  sum  of  £42,  18.  8.,  being  first  the 
aom  of  £21,  18.  8.,  admitted  by  Mr  Berry  to  be  due  by 
bim  in  terms  of  the  decreet-arbitral,  ana,  secondly,  of 
the  sum  of  £21  as  the  half  year's  rent,  admitted  to 
karfo  bocono  doe  at  Whitsunday  1831,  deducting  £4 
for  repairs.    A  deposit-receipt  was  taken,  bearing  the 
aom  to  haye  been  received  from  Mr  Peter  Campbell, 
S.8.C.,  as  agent  for  Mr  John  M*George,  button-maker, 
Edinburgh.    The  consignation  was  formally  intimated 
by  a  letter  from  Mr  Berry  to  Mr  Campbell  tlie  day 
following,  yis.  10th  June.    On  this  consignation  being 
ttade,  M'Goorge's  agent  transmitted  (8th  Jaly  1831,) 
to  Mr  Berry's  agent  receipts  for  the  past  due  rentsj 


signed  by  the  whole  of  M'Georce's  family ;  and  on 
25th  November  I83I9  M'Georgas  agent  wrote  Mr 
Berry's  agent : 

"  I  called  on  jroa,  and  explained  that  Mr  M' George's  receipt 
for  the  rents  was  alone  sufficient ;  becanse  the  house  was  taken 
by  Mr  Berrj  by  a  missive  from  Mr  M* George,  and  he  is  bound 
to  pay  the  rent  to  him,  and  is  not  interpelled  from  doing  ao  by 
any  other  person.'* 

On  25th  November  1831,  M'George's  agent  again 
wrote  Mr  Berry's  agent,  explaining  that  M'Creorge's 
receipt  alone  for  the  rents  was  sufficient,  and  urging 
the  appropriation  of  the  balance  due  by  Mr  Berry  to 
the  payment  of  Williams,  Foster  and  Company,  by 
indorsing  the  consignation  receipt  to  them,  which  Mr 
Berry,  in  reply,  agreed  to  do,  but  only  on  condition 
of  M*George  recognising  the  validity  of  the  decreet- 
arbitral,  and  granting  a  discharge  in  full.  In  the 
meantime,  M*6eorge  granted,  on  19th  July  1833^  to 
his  agent,  Mr  Campb^I,  a  bill  for  £33,  6.  10.,  pay- 
able one  month  after  date,  and  on  this  bill  Campbell 
recorded  a  protest  in  the  Sheriff  Court  books  of  Edin- 
burgh, and  thereafter  proceeded  to  arreat  in  the  hands 
of  Mr  Imlach  and  the  National  Bank  the  sum  eon- 
signed,  in  the  manner  before  mentioned,  in  the  said 
bank.  The  present  multiplepoinding  was  then  brought 
by  the  Banic,  in  which  claims  of  preference  were  first 
lodged  for  Williams,  Foster  and  Company,  in  virtue  of 
their  diligence,  on  7th  and  17th  May  1831,  and  for  Mr 
Campbell.  After  the  claims  were  revised,  appearance 
was  made  for  the  children  of  M*George,  who  claimed 
the  fund  as  belonging  to  them,  and  transferred  by 
them  to  Campbell. 

The  Lord  Ordinary  (9th  December  1834,  and  1 3th 
January  1835)  pronounced  the  following  interlocutors, 
with  notes  subjoined : 

*<  The  Lord  Ordinary  having  resumed  ronsiderafion  of  the 
debate,  with  the  eloaed  record  and  whole  procesa :  In  reapert  of 
the  preferable  arrestments  used  on  the  7th  and  17th  of  May 
1881,  by  the  claimants,  Williams,  Foster  and  Company,  of  the 
consent  of  the  children  of  M-Oeof^ge,  that  the  rents  in  question 
should  be  applied  in  payment  frro  tanto  of  their  father'a  debt  to 
the  partiea,  and  of  the  concurrence  of  Mr  George  Berry,  ranks 
and  prefers  the  said  claimants,  Williams,  Foster  and  Company, 
and  Messrs  Uopkirk  and  Imlach,  their  mandatories,  to  the  whole 
of  the  fund  in  medio,  now  consigned  in  the  National  Bank  of 
Scotland,  on  a  receipt  dated  the  9th  of  June  1881,  with  the 
bank  interest  accruing  thereon  since  that  date  till  payment ;  the 
debts  esublished  in  the  persons  of  the  said  claimants  greatly 
exceeding  the  amount  of  the  said  fund  in  mtdio,  with  the  ac- 
cruing interest  thereon  :  Grants  warrant,**  8rc. 

*'  iVale.— -The  Lord  Ordinary  assumes  that  the  rents  belonged 
to  M'Geofige*s  children,  though  the  lease  was  let  by  the  father, 
as  in  bis  own  right,  and  the  tenant  was  not,  perhaps,  entitled  to 
dispute  his  being  creditor  for  the  rent  But  the  material  fact 
is,  that  the  children  not  only  signed  the  receipts  along  with  the 
father,  but  distinctly  admit  that  they  did  so  for  the  very  purpose 
of  the  suDis  in  question  being  applied  in  payment  of  their  fa« 
ther*s  debt  to  Williams,  Foater  and  Company.  These  re- 
oeipts  were  accordingly  handed  over  to  the  tenant,  that  this 
application  might  be  made ;  and  it  was  only  in  consequence  of 
a  dispute  between  that  tenant  and  their  father,  as  to  the  true 
atate  of  sceounta  between  them,  that  they  w«re  not  ao  applied 
at  the  time  they  were  ao  banded  over.  The  children,  indeed, 
now  say,  that  though  they  did  ao  coescnt  to.  and  indeed  urge, 
this  application  of  the  rents,  they  did  it  in  the  espccCstion  that 
their  ftither  would  be  thereby  relieved  from  the  clairos  of  Wil- 
liams, Foater  and  Company ;  and  that,  as  he  waa  not  ao  re- 
liered*  and  aa  thoae  partica,  notwithstanding,  sued  and  recovered 
decree  for  the  whole  dsbc»  they  srs  now  entitled  to  restrict  their 
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consent,  an4  to  take  the  rents  to  tbemseWes ;— although  it  is 
admitted  that  nothing  was  recovered  from  the  father  under  this 
decree,  and  that  the  debt  is  still  owing  to  a  greater  extent  then 
the  fund  tn  medio.  The  Lord  Ordinary  does  not  doubt  that  the 
mocive  of  the  children  was  9urh  as  is  stated  ;  but  their  consent, 
and  the  virtual  asaignnient  of  their  right  by  delivery  of  the  signed 
receipts,  was  not  qualified  by  any  condition,  that  it  should  be  re- 
tracted, if  the  recovery  of  the  debt  were  sought  in  any  other 
wmy,  or  if  the  impediments  arose  in  the  way  of  an  immediate 
application.  There  is  not  the  slightest  trace  of  sny  such  con- 
dition in  the  correspondence,  or  any  part  of  the  transaction. 
Tbe  consigned  sum,  at  all  events,  would  psy  little  more  than  a 
half  of  tbe  father's  debt ;  end  the  creditors  could  never  be  con- 
sidered aa  in  any  way  barred  from  recovering  the  balance. 
They  never  at  any  time  refused  to  tske  the  rents  as  in  part 
payment ;  on  the  contrary,  they  used  arrestments  in  the  tenant's 
hands  to  secure  their  ultimate  recovery:  But  finding  that, 
owing  to  M' George's  disputes  with  the  tenant,  no  immediate 
payment  was  likely  to  be  hsd,  th^y  brought  their  action  against 
M^George,  their  proper  debtor,  for  the  whole  sum,  and  recover- 
ed decree ;  and  now  they  insist  in  this  multiplepoinding,  that 
these  rents,  so  appropriated  and  made  over  for  their  satisfaction 
by  the  children,  as  well  as  tbe  father,  shall  be  applied,  as  was 
originally  intended,  towards  payment  of  their  subsisting  debt. 
It  is  unrortunate  that  the  fund  was  so  long  made  inaccessible 
by  tbe  disputes  between  M*George  and  Mr  Berry.  But  that 
waa  no  fiuilt  of  those  creditors ;  though  they  certainly  refused, 
ill  tbeir  action  against  M*George,  to  hold  the  consent  of  his 
lismily  to  their  taking  an  inaccessible  fund  as  equivalent  to  a 
present  payment,  they  never  either  refused  (as  may  be  readily 
believed)  to  take  such  psyment  when  they  could  get  it,  or  re- 
linquish the  right  they  had  acquired  to  an  ultimate  preference 
over  it  by  ita  original  appropriation,  and  their  consequent  dili- 
gence. Indeed  it  was  not  till  the  very  last  stage  of  the  present 
Ktigation  that  this  claim  on  the  part  of  the  children,  to  retract 
that  appropriation  or  recal  their  consent,  appears  to  have  oc- 
cvrred  to  them.  The  record  was  about  to  be  closed  before  they 
made  appearance,  though  their  agent  was  a  party  from  tbe  be- 
irlnning.  On  tbe  grounds  now  stated,  the  Lord  Ordinary 
conceives  that  Williams,  Foster  and  Company  are  prefemble  to 
M'George  and  his  children,  or  any  person  deriving  right  through 
tbero,  subsequent  to  the  delivery  of  the  receipts,  on  the  appro- 
bation and  virtual  assignment  alone,  without  any  aid  frnm  the 
arrestment.  But  he  also  thinks  tbe  arrestments  effectual. 
There  ia  no  room  for  dispute  as  to  the  first,  which  affected  the 
£21  due  by  the  tenant  before  Whitsunday  I83I,  the  receipts 
and  instructions  for  which  had  been  given  long  previously ;  and 
even  with  respect  to  the  second,  looking  at  the  tenor  of  tbe 
correspondence,  which  imports  a  recognition  of  the  father's  as- 
sumed right  of  disposal  from  the  beginning,  he  is  of  opinion, 
that  it  is  a  good  ground  of  preference." 

Thereafter, 

<*  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate  on  tbe  question  of  expenses,  with  his  interlocutor  of  the 
1 1  tb  December  last,  on  the  merits^  and  whole  process.  Finds 
the  claimants,  Williams,  Foster  and  Company,  entitled  to  the 
expenses  incurred  by  them  in  this  sction :  Finds  the  claimant, 
Peter  Campbell,  liable  for  the  whole  of  these  expenses ;  and 
tbe  other  claimants,  the  children  of  John  M' George,  liable  con- 
junctly, for  such  part  of  the  same  as  were  incurred  subsequent 
to  their  compearance  in  the  cause :  Allows  an  account  of  the 
•aid  expenaes  to  be  given  in,"  &c. 

"  Note, — Tbe  L<n>d  Ordinary  feels  that  this  is  a  hard  case  for 
the  children ;  and  if  tbe  successful  psrty  could  be  considered  as 
answerable  for,  or  even  acting  in  concert  with  their  agent,  Mr 
Berry,  he  would  not  have  given  any  expenses :  But  there  sre 
no  grounds  for  inferring  any  legal  responsibility,  or  privity  be- 
tween tbe  parties ;  and,  considering  tbe  extent  of  the  litigation, 
and  tbe  somII  amount  of  the  sum  in  question,  he  cannot,  by  re- 
fasing  expenses,  pot  tbe  pursuers  of  a  just  daim  in  a  worM 
situation  than  if  they  had  not  brought  their  action." 

Campbell  reclaimed : 

Lard  Jutiiee-Clerk  concurred  in  the  view  taken  by  the  Lord 
Ordintry.    Mr  Campbell's  letter  of  18th  June  163V,  having  rc« 


ference  to  the  previous  one  of  25th  November  1831,  proved  upon 
what  terms  the  deposit  of  the  fund  t/i  medio  was  made,  and  the 
special  appropriation  contemplated  and  consented  to  by  Mr 
Campbell  and  bis  authors. 

Lord  Gtenlee  considered  the  letter  of  25th  November  1881 
as  warranting  the  effect  of  tbe  arrestments  by  Williams,  Foster 
end  Company,  aa  it  warranted  the  sufficiency  of  the  receipt 
granted  by  M'G^oige  alone. 

The  Coart  adhered. 

Lord  Ordinnry,  Jeffrey. — Act.  Dean  of  Faculty  (Hope)f 
William  Bell. — Mt,  Rutherfurd,  Penney. —  P.  Campbell, 
S.S.Cand  Hopkirk  and  Imlucb,  W.  S,  ^^eni«.^Mr  Feigu- 
son,  CUrk {W.H.J),] 
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IZth  February  1835. 

No.  179. 

The  following  augmentation  was  awarded : 

Kllmanivaig— Presbytery  of  Abertarff — Old  stipend,  1813^ 
16  chalders  rictual,  and  ^10  for  communion  elements. -.-Stipend 
modified  of  this  date,  I8j  chalders,  and  ^10  for  communion 
elements, — being  an  augmentation  of  2^  chalders. 

COURT  OF  SESSION. 
INNER.  HO  USE. 
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19/A  Februart^  1835. 

Fjbst  Division.— (G.  D.) 

No.  180.— ^Elizabeth  Miller,  Pursuer^  v.  Jou» 

STEvrARTyDefende7\ 

Poinding— Reduction — Statute,  54  Gea  III.,  c.  137,  sec.  4-^ 
Circumstancet  in  which  a  poinding  held  null,  in  respect  it  vm$ 
not  reported  titl  the  sixteenth  day  after  it  was  executed. 

On  1  Ith  July  1831,  the  defender  executed  a  poind- 
ing of  certaiD  goods  belonging  to  his  debtor,  John 
Izat,  feaar  in  Dollar,  which  was  reported  to  the  She- 
riff of  Kinross  and  Clackmannanshires  on  the  sixteenth 
day  thereafter,  viz.  27th  July  183 1.  On  the  same 
day,  the  defender  obtained  warrant  to  sell  in  these 
terms : 

**  The  Sheriff-substitute  having  considered  this  petition,  with 
the  diligence  aqd  execution  of  poinding  produced,  grants  warrant 
to  the  petitioner,  at  tbe  sight  of  the  clerk  of  Court,  or  bisservanty 
at  any  time  not  less  than  eight  nor  more  than  twenty  days  from 
the  date  hereof,  to  sell,  by  public  roup,  the  goods  and  effects 
contained  in  the  execution  of  poinding :  Appoints  publication  of 
the  roup  to  be  made  through  the  town  of  Dollar,  and  at  the 
church  door  of  Dollar  on  a  Sunday,  at  least  six  days  before  the 
day  of  sale  :  and  appoints  the  sales  to  be  reported  within  eight 
days  after  the  same  are  made  ;  and,  in  case  no  offerers  shall  ap- 
pear, appoints  the  said  poinded  effects  to  be  delivered  over  to 
the  petitioner  at  the  appraised  values.*' 

The  sale  was  advertised  throogh  Dollar  on  the  30th 
July,  and  on  the  church  door  on  the  .31st,  to  take 
place  on  the  6th  August  following.  The  sale  took 
place  accordingly  on  6th  August,  and  was  report- 
ed to,  and  approved  of  by  tbe  Sheriff-substitute  on 
the  9th.  In  the  meantime,  the  pursuer  had  executed 
a  poinding  of  the  same  goods  on  the  SOth  July, 
being  three  days  after  the  date  of  the  defender's  war- 
rant of  sale.  This  poinding  did  not  appear  to  have 
been  reported  by  the  pursuer,  who  allowed  the  defen-y 
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der  to  sell  as  above  mentioned,  and  in  Jannarj  1890| 
brought  tbe  present  action  to  rednce  and  set  aside 
the  defender's  poinding  as  irregular  and  illegal,  in  re- 
spect} Utf  That  the  execotion  of  poinding  was  not 
forthwith  reported  in  terms  of  the  Statute ;  2dy  That 
the  warrant  of  sale  authorised  a  roup  upon  an  adrer* 
tisement  of  six  days,  whereas  the  Statute  required 
eight  free  days  at  least ;  and,  Sd,  That  even  six  free 
days  did  not  elapse  betwixt  the  alleged  publicatiou  at 
the  church  door  and  the  date  of  the  sale. 

In  defence,  the  defender  pleaded — I.  The  report  of 
the  defender's  poinding  was  made  without  any  undue 
delay,  and  in  compliance  with  the  direction  of  the 
Statute. — II.  The  provision  of  the  Statute,  relative 
to  the  publication  of  the  sale,  being, "  that  the  mes- 
aeiiger  having  left  the  poinded  goods  in  the  hands  of 
the  debtor,"  &c.  shall  "  report  the  execution  to  the 
Judge-Ordinary,  who  shall  give  directions  for  keep- 
ing the  goods  poinded  in  safe  custody,  and  selling 
them  by  public  roup,  after  such  publication,  not  shorter 
than  eight  free  days,  nor  longer  than  twenty,  from 
and  after  the  day  when  the  order  was  given,  and  at 
such  time  and  place  as  circumstances  may  require." 
This  provision  was  obeyed,  in  respect  the  sale  took 
place  upwards  of  eight  free  days  after  the  date  of  the 
warrant  or  order  for  the  same. — III.  As  the  publica- 
tion took  place  on  the  3 1st  of  July,  and  the  sale  on 
the  6th  of^August,  the  oeriod  of  six  days  intervened, 
on  the  principle,  that  aies  inceptus  p*o  comjjleto  ha* 
betur, — IV.  Ail  right  of  competition  on  the  part  of 
the  pursuer,  supposing  her  to  be  a  creditor  of  Izat, 
was  excluded  by  the  adjudication  implied  in  the  de- 
fender's execution  of  the  Ilth  July,  whereby  the  pro- 
perty of  the  goods  was  carried  for' payment  of  the  de- 
fender's debt, — Bell,  Vol.  II.  p.  61. — V.  Until  the 
pursuer  shall  establish  the  validity  of  her  own  claim, 
and  the  regolarity  of  her  own  proceedings  against  J  sat, 
•he  cannot  interfere  with  the  right  of  property  carried 
to  the  defender  bv  virtue  of  his  pofnding. 

The  Lord  Ordinary  (Moncreiff),  on  l4th  January 
1S34,  assoilsied  tbe  defender,  with  expenses,  and  added 
the  following 


u 


iVbl0i.— Tbe  defender's  poinding  vnis  executed  on  tbe  lltb 
July  1631,  and  tbe  goods  were  then  adjudged  to  bim.  It  was 
reported  on  the  27th  July.  Warrant  of  sale  was' granted  on  that 
day.  It  ordained  publication  to  be  made  not  less  than  eight  dajs 
from  that  date,  nor  more  than  twenty ;  and  tbe  Sunday  publica- 
tion to  be  six  days  before  tbe  sale.  Tbe  pursuer  poinded  on 
the  dOtb  July — that  is,  three  days  after  tbe  pursuer's  poinding 
bad  been  reported,  and  tbe  warrant  of  sale  granted.  Tbe  question 
is,  whether  the  pursuer  has  a  sufficient  legal  interest,  and  suffi- 
cient grounds  on  the  merits,  to  set  aside  tbe  sale  as  illegal,  and 
recal  toe  goods,  or  their  value,  for  his  own  benefit?  I.  Did  the 
defender's  poinding  fall  m  toto^  and  become  a  nullity,  on  tbe 
ground  that  sixteen  days  elapsed  before  it  was  reported  to  the 
Sheriff,  te  Statute  requiring  tbe  inesaenger  to  report  it  '  forth" 
with  r  Tbe  pursuer  must  make  out  absolute  nuliit^t  otherwise 
the  objection  will  not  avail  him ;  for  bis  own  poinding  was  not 
used  till  three  di^s  after  the  pursuer's  bad  been  reported.  Tbe 
question  might  have  been  nicer,  if  either  the  pursuer  bad  poHided 
before  tbe  report,  or  tbe  debtor  had  disposed  of  tbe  goods. 
Here  tbe  point  is  moeb  Barrower— whether,  tbe  goods  reaoAihing, 
and  no  mid-impedioaent  or  other  interest  beiiig  raisedt  it  was 
incompetent  to  report  tbe  poinding  on  tbe  27tb  Julv»  on  the 
ground  that  it  had  become  a  nullity  by  the  delay  of  16  days? 
The  Lord  Ordinary  can  find  no  warrant  for  this  in  the  Statute, 
and  no  authority  for  so  construing  it.    2.  Was  tbe  sale  null, 


on  the  ground  that  there  wtre  not  eight  free  days  betwecH  the 
dajr  appointed  for  it,  and  the  day  of  publication ?  (I.)  If  the 
poinding  was  validly  reported,  it  may  well  be  doubted,  whether 
tbe  pursuer  has  a  legal  interest  to  stnte  the  objection.  For  the 
value  of  the  goods  sold  was  not  half  the  porsucr'a  debt ;  and 
bis  poinding  being  preferable— there  being  no  questioa  of  pmri 
pattu  preference — ^tbe  defender  could  have  taken  nothing  if  no 
aale  had  taken  place.  (2.)  Tbe  case  of  Carmichaelv.  Joboaton, 
February  10,  1821,  seems  to  be  decisive  against  tbe  objection. 
It  was  there  held  and  decided,  that  the  eight  free  days  from  tbe 
date  of  the  order  of  sale,  mentioned  in  the  Statute,  refer  to  the 
publication,  and  not  to  the  sale — ^wbich  tbe  Lord  Ordinary  on* 
deratands  to  mean,  that  tbe  publication  most  be  not  leaa  than 
eight  nor  more  than  twenty  days  after  tbe  order — leaving  tbe 
time  between  tbe  publication  and  the  day  of  aale  to  be  regulated 
by  tbe  subsequent  words  in  the  Statute,  *  at  such  time  and  place 
as  cireumstancea  may  require.*  He  can  make  no  aenae  of  the 
decision  ori  any  other  construction,  though  it  seems  to  have  been 
misunderetood.  3.  Was  tbe  'sale  null,  because  the  SherifiTa 
order  bore,  that  the  publication  on  tbe  Sunday  ahoald  be  at  least 
fir  days  before  tbe  day  of  sale;  and  tbe  publication  being  on  tbe 
31  St  July,  the  day  of  sale  was  Saturday  tbe  6th  August  ?  (U) 
The  same  objection  of  want  of  interest  applies  as  in  tbe  other 
case.  The  pursuer  is  not  in  the  right  of  the  debtor;  and  being 
excluded  by  tbe  prior  poinding,  he  suffers  no  injury.  (3.)  Tbe 
words  in  tbe  order,  which  are  not  statutory,  do  not  require  aU 
free  dayt  to  intervene,  bat  only  that  tbe  publication  shall  be  sir 
dmyt  before  tbe  sale.  Where  a  certain  number  of /res  days  are 
required  to  intervene,  it  is  usual,  in  tbe  Statut^  to  specify 
this~4u,  in  this  Act,  as  to  the  €ight  days,  in  tbe  old  election 
Statute,  35  Geo.  IIL  c.  35.  sec.  I.  as  to  tbe  publication  of  the 
writs,  and  other  similar  cases.  From  Sunday  to  Sunday  would 
leave  aiz  free  davs  intervening.  But  where  six  days,  simply 
from  and  after  the  Sunday  of  publication,  are  mentioned,  the 
construction  cannot  well  be  tbe  same ;  one  of  the  days  most  be 
reckoned  in  tbe  six,  otherwise,  in  this  case,  it  would,  in  fact, 
require  tevtn  free  days  intervening.  But,  according  to  tbe  ana- 
logy of  the  law,  in  the  case  of  deatb-bed  reductions  on  the  Act 
1696,  &C.,  the  Lord  Ordinary  thinks,  that  both  tbe  day  of  aale 
and  tbe  day  of  publication  are  not  to  be  excluded,  on  the  prin- 
ciple of  die$  iacepiutt  &c.  It  appears,  from  the  original  inter- 
locutor of  the  Sheriff,  that  tbe  days  from  publication  to  tbe  sale 
had  been  first  written  eight  days,  and  had  been  altered  to  aix  by 
a  marginal  note.  But  the  Lonl  Ordinary  having  seen  the  paper, 
thinks  it  right  to  state,  that  be  knows  per«onaily  that  tbe  mar- 
ginal note  is  in  the  handwriting  of  Mr  Rennie,  who  was  the 
Sheriff -Bubati rut e  in  July  1829,  and  it  is  also  signed  by  bim." 

The  pursuer  reclaimed,  and  the  Court  on  16th  May 
1834,  ordered  minutes  of  debate^  which  came  to  be  ad- 
vised to-day. 

In  the  minute  lodged  for  the  pursuer,  she  particu- 
larly insisted  on  the  objection,  that  the  defender's  poind* 
ing  had  not  been  duly  reported  in  terms  of  54  Geo* 
III.t  c«  137,  sec.  4tf  which  requires  that  the  messenger 
or  other  officer  "  shall  forthwith  report  his  eaceco* 
tion  of  poinding  to  the  Sheriff."  The  delay  in  the 
present  case,  it  was  argued,  could  not  be  exoasable,  as 
the  debtor's  residence,  inhere  the  goods  were  poinded, 
was  within  six  miles,. or,  according  to  the  defender's 
statement,  within  fourteen  miles  of  AUoa,  where  the 
Sheriff-Court  was  held.  It  was  admitted  on  tbe  part 
of  the  defender,  that  there  were  do  special  eircora- 
stances  here  to  account  for  anv  unusual  delay,  and 
that  it  was  of  no  moment  whether  the  distance  was 
six  miles  or  fourteen;  but  it  was  contended  that 
the  delay  was  not  such  as  to  affect  the  ralidity  of  the 
poinding,  but  that,  at  all  events,  the  pursuer  was  not 
in  titulo  to  plead  the  objection,  her  own  poinding  nut 
having  been  reported  at  all. 

L0rd  C^ttfi^f.— There  is  no  plea  in  the  defences  as  to  want 
of  title  in  tbe  pur^iucr,  on  tbe  ground  that  she  did  not  (eport  her 
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poindiog.  tnd  no  allmkni  even  to  euch  a  pica.  Whether  we  can 
remit  it  to  the  Ordinary  or  not,  we  cannot  take  it  up  here.  An 
to  the  defender's  poinding,  It  was  not  carried  through  in  terms 
of  the  Act  oF  Parliament,  not  being  reported  forthwith.  If  the 
defender  insists  on  the  objection  now  stated  to  the  pursuer's 
title,  he  may  get  the  record  opened  Hp,  and  amend  his  pleas  in 
hiw,  or  make  up  a  new  reoofd,  bat  we  cannot  take  up  an  objec- 
tion to  the  title,  without  its  being  in  the  record. 

Lord  Prexidenl.—Vniat  may  happen  in  regard  to  poindings  in 
the  Isle  of  Skye,  or  elsewhere,  may  be  a  different  matter.  But 
tiiis  poinding  cannot  be  said  to  have  been  forthwith  reported  in 
the  county  of  Clackmannan.  Perhaps  we  raav  find  this,  and  re- 
mit, quoad  uiira,  td  the  Ordinary.  The  finding  the  poinding 
to  be  null  does  not  determine  what  is  to  follow.  The  pursuer 
may  or  may  not  be  entitled  to  step  in. 

Lord  yaekentie.^-^lii  it  be  true  that  this  pursuer  failed  to  re- 
port her  own  poinding,  she  could  get  no  warrant  of  sale,  and  hec 
title  must  be  nulL  I  went  upon  the  supposition  that  the  pur- 
fiuefs  poinding  had  been  reported,  and  on  that  footing  I  was 
prepared  to  decide  on  the  mora*  but  I  cannot  go  into  that  until 
the  dilatory  defence  of  want  of  title  be  disposed  of. 

Lard  GiUkt^^^l  think  we  are  not  entitled  either  to  repel  or 
sustain,  or  to  take  any  notice  of  the  objection  to  title  in  our 
judgment.  It  is  not  in  the  closed  record.  We  cannot  get  at  it 
unless  wt  abolish  all  the  record  together.  Suppose  we  had  been 
now  told  that  the  pursuer's  alleged  poinding  was  a  forgery,  could 
we  have  taken  up  that  plea  cfo  piano  f 

Lord  AfodenBe;— Aa  to  the  m->ra,  I  cannot  conceive  anybody 
holding  this  poinding  to  have  been  reported  forthwith  in  that 
small  county.  The  Ix>rd  Ordinary  does  not  find  that  it  was  so, 
but  be  finds  other  grounds  for  deciding  as  be  has  done.  If  we 
remit  to  him,  he  must  find  very  much,  as  be  has  done  already. 

Lord  Pretident, — I  am  quite  prepared  to  hold  the  poinding 
null  on  the  ground  of  mora. 

lAprd  Gti/ttff.— So  am  I.  Diligence  against  moveables  is  in 
this  respect  in  the  same  situation  with  personal  diligence.  If  it 
be  informal  or  Irregular,  it  must  be  mill.  ■ 

I^trd  Mackenzie — In  Lyle,  27th  June  1827,  the  opinion  of 
the  Second  Division  did  not  go  to  finding  a  nullity,  but  only  a 
mora.  I  have  some  doubts  as  to  this.  I  can  see  very  well  the 
ground  on  which  it  is  argued,  that  if  the  poinding  was  not  duly 
reported  it  was  null,  brause,  if  not  reported  forthwith,  there 
was  no  authority  to  report  it  at  all.  But  this  doctrine  would 
apply  very  generally.  If  there  was  the  least  delay  on  the  part 
of  the  Sheriff,  or  any  body  else,  it  would  follow  from  this  that 
all  the  proceedttiga  were  null.  I  think  that  would  be  a  dangerous 
doctrine.  But  on  the  ground  of  mora,  I  come  to  the  same  con- 
clusion. In  consequence  of  the  mora,  it  must  become  open  for 
the  other  party  to  take  advantage.  The  answer  which  the  Lord 
Ordinary  makes  to  this  is,  that  the  subsequent  reporting  cures 
the  objection.  I  cannot  agree  in  that,  for  the  same  answer 
would  bold  good  if  a  year  had  elapsed.  If  the  poinding  was  re- 
ported after  that,  and  no  party  bad  completed  diligence  in  the 
meantime,  the  poinding,  on  this  principle,  would  be  good;  so 
that,  if  the  goods  had  been  sold  in  the  meantime,  they  might  be 
taken  back.     I  cannot  agree  in  that  view. 

The  Court 

**  Recal  the  interlocutor  reclaimed  against,  and  find  that  the  de- 
fender's poinding,  in  respect  it  was  not  reported  in  terms  of  the 
Statute,  was  null;  and  remit  to  the  Lord  Ordinary  to  hear  parties 
farther  in  the  cause :  Find  the  defender  liable  in  the  pursuer's 
expenses  hitherto  incurred,"  tic. 

Lord  Ordinary,  Moncreiff.—* ^cf.  Dean  of  Faculty  (Hope) 
and  Ruasell;  Wotberspoon  and  Mark,  W.S.,  Jgenii. — ^U, 
Skene  and  Pyper;  T.  and  T.  Darling,  W.S.,  JgenU.-^Mr  Bell, 
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I9M  February  1835. 
First  Division.— (G.  D.) 
No.  I8l. — Alexander  Gowan,  S.S.C,  Petitioner ,  v. 
Blacki£*s   Trustee    and    Creditors,    Respon- 
dents, 

Bankrupt — Sequestration — Agent's  Account — Act  of  Sederunt* 
6th  February  1806 — Decree  given  on  a  tummary  apftliceUion 
under  Ike  Act  of  Sederunt,  6th  February  1 806,  Jor  the  account 
due  to  the  agent  in  a  tequestraiion,  against  the  trustee  and  whoU 
creditors,  conjunctly  and  severally,  and  for  £3,  Ss.  of  expenses. 

The  petitioner,  on  1 2th  November  1834,  presented 
an  application  to  the  Court  for  a  remit  to  the  aaditori 
ander  the  Act  of  Sederant,  6th  February  1806,  to 
tax  an  account  due  to  him  as  a^eut  in  the  sequestra* 
tion  of  David  and  Robert  Blackie,  W.8.  The  remit 
was  granted  before  answer,  and  the  account  taxed. 
Thereafter,  on  advising  the  petition,  with  answers  for 
the  Royal  Bank  of  Scotland,  and  Dundee  Union  Bank, 
the  Court,  on  6th  December,  superseded  the  case  till 
the  competency  of  such  an  application  as  the  present 
should  De  determined  in  the  case  of  Dunlop  and 
Companv  against  Howden,  in  which  the  Second  Divi- 
sion hadf  required  the  opinion  of  the  whole  Judges, 
"  and  till  the  whole  creditors  are  made  parties."  The 
petitioner  now  put  in  a  minute,  stating,  that  in  the 
case  of  Dunlop  and  Company  against  Howden,  the 
Second  Division  had,  on  lOth  February  1835^  pro- 
nounced the  following  judgment : 

**  The  Lords  ha%*ing  advised  the  cases,  with  the  opinions  of 
the  consulted  Judges,  In  respect  of  the  majority  of  the  opinions 
given  in  by  the  whole  Court,  find  the  application  competent." 

That  the  petitioner  had  cited  all  the  creditors  en 
Blackie's  estate,  but  had  received  intimation  from 
certain  of  the  parties  cited,  that  they  did  not  repre*- 
sent  the  creditors  whom  they  were  cited  as  represent- 
ing, and  from  one  party  intimating  that  he  disclaimed 
any  liability,  on  the  ground  that  lits  claim  had  been 
rejected  by  the  trustee.  The  petitioner  therefore 
moved  for  decree  for  the  taxed  amount  of  his  account, 
£56,  18.  8.,  against  the  trustee  and  whole  creditors 
ranked,  conjunctly  and  severally,  and  who  had  been 
made  parties  to  the  present  application,  except  the 
parties  who  had  disclaimed  liability,  as  before  men- 
tioned, reserving  all  questions  between  these  parties 
and  the  other  creditors,  and  farther,  to  find  the  peti- 
tioner entitled  to  expenses. 

The  Court  approved  of  the  auditor's  report,  and 
decerned  for  the  taxed  account  as  craved;  with  £3.  3s. 
of  expenses. 

Mt.  Burton;  Party,  Agent.^AU.  Absent;  Dundas  apd  WiU 
son,  W.S.,  and  Smith  and  Kinnear,  W.S.,  Agents,^S\t  R. 
Dundas,  C/^ir.— [C?.i>.] 

\9th  February  1835. 

FiasT  Division. — (  G.  D. ) 

No.  182. — Alexander  Anderson  &  Others,  Pfir- 
suerSjV.  Henry  Charles  RuTHERvvBX>f  Defender^ 

Partnership— Account*— Agent  and  Client*— Cirvumjlaneef  in 
which  a  client  having,  kfler  the  dissolution  of  a  company  who 
had  acted  as  his  law  agents,  continued  one  of  them  as  his  agent, 
who  effected  a  loan  for  him,  and  was  thereafter  sequestrated'— ^ 
Held  thcu  the  account  due  to  the  Company  w^s  not  extinguished 
out  cfthe  proceeds  of  the  loan, 

Messrs  Lockhart  and  Swan,  W.S.,  were  for  some 
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time  agents  for  the  defender.  Shortly  before  the  dis- 
solution of  the  partnership  of  Lockhart  and  Swan, 
which  tools  place  on  I6th  May  1831,  it  had  been  ar* 
ranged  that  they  should  procure  a  loan  for  the  defen- 
der of  £500  over  his  property,  £250  of  which  was  to 
be  applied  in  payment  of  business  accounts  doe  to  the 
firm,  and  the  oafance  to  be  paid  over  to  the  defender. 
Mr  Lockhart  was  to  manage  this  transaction,  and  on 
the  faith  of  it  advanced  £200  to  the  defender,  but 
owing  to  the  bond  being  lost  on  its  way  to  France  to 
be  signed  by  the  defender,  the  transactioo  never  was 
completed.  In  the  advertisement  of  the  dissolution 
of  the  partnership,  no  party  was  specified  to  collect 
^he  outstanding  debts  due  to  the  Company,  but  both 
parties  wrote  to  the  defender,  intimating  the  dissolu- 
tion.. The  defender  continued  Mr  Swan  as  his  agent, 
and  granted  a  factory  and  commission  in  his  favoor. 
Mr  bwan,  in  November  1831,  negotiated  a  loan  for 
the  defender  of  £1500,  which  the  defender  alleged 
was  raised  solely  for  the  following  purposes :— 1.  To 
pay  off  £500  called  up  by  an  heritable  creditor ;  2< 
To  repay  Mr  Lockhart  his  advance  of  £200  to  tiie 
defender;  d.  To  pay  the  outstanding  law  accounts 
due  to  the  late  firm  of  Lockhart  and  Swan ;  4.  To 
place  a  balance  of  £500  at  the  defender's  command 
for  other  purposes.  Mr  Swan,  however,  was  seques- 
trated on  I4th  March  1832,  having  neither  paid  the 
£500  bond  nor  the  £200  to  Mr  Lockhart.  As  to  the 
business  account  due  to  Messrs  Lockhart  and  Swan, 
the  pursuers,  as  authorised  to  collect  the  debts  due 
to  the  firm,  brought  the  present  action  for  it,  amount- 
ing to  £333,  15.  3.,  on  the  footing  that  it  still  remain- 
ed due  to  the  Company.  The  defender  maintained, 
thaty  under  the  circumstances  stated,  the  account  must 
be  held  to  have  been  paid  by  him  to  Mr  Swan,  and 
that,  by  payment  to  one  partner  of  a  dissolved  firm, 
a  debtor  was  liberated,  unless  notice  had  been  giv«*n 
to  him  not  to  pay  except  in  a  particular  manner,  which 
was  not  alleged  here.  Farther,  that  in  the  circum- 
stances of  this  case,  as  Mr  Lockhart  knew  that  the 
debt  was  to  be  paid  out  of  the  loan  which  he  was  au- 
thorised to  raise,  and  as  on  this  loan  not  being  car- 
ried through  the  obligation  to  provide  for  the  account 
was  transferred  to  Mr  Swan,  the  authority  of  Mr 
Lockhart  to  settle  with  Mr  Swan  must  be  presumed ; 
and  the  defender  having  bona  JifU  acted  on  that  pre- 
sumption, was  no  farther  liable. 

The  Lord  Ordinary  (Fullerton),  on  7th  March 
1834,  decerned  in  terms  of  the  libel,  with  expenses, 
and  added  this  note : 

'*  Considering  that  even  after  dissolution  a  partnership  is  un- 
derstood to  continue  to  the  effect  ofsettling  the  Company's  affairs, 
»iid  that  on  the  present  occasion  the  notice  of  dissolution  con- 
tuiued  no  specific  appointment  of  a  person  to  receive  payment 
of  the  Company  debts,  the  Lord  Ordinary  rather  thinks  that  a 
payaent  bonajlie  made  by  the  defender  alter  the  dissolution  of 
the  Company  to  Swan  as  a  partner,  and  a  discharge  grunted  by 
him  ID  name  of  the  Company,  would  have  been  good.  But  there 
is  uo  room  for  entering  into  the  discussion  of  this  question  here, 
because  the  defender's  averments  on  the  record  amount  to  no 
more  than  that,  after  the  dissolution  of  the  Company,  the  defender, 
then  emplojring  Swan  individually  as  his  own  agent,  allowed 
him  in  that  character  to  draw  a  large  cum  of  money  under  the 
impression  that,  among  other  purposes,  part  of  it  was  to  be  ap- 
jjiieJ  to  tie  discfaurge  uf  the  Company  debt.    The  Lord  Orditiary 


cannot  hold  this  to  be  a  payment  of  which  the  defender,  in 
settling  with  the  Company,  is  eiitided  to  the  benefit.** 

The  defender  reclaimed,  and  the  case  was  delayed 
till  the  whole  correspondence  should  be  produced. 
At  advising  to-day, 

Lord  Pmideni  said.  Matters  were  very  loosely  coDdocted 
here ;  and  if  any  third  party  had  paid  a  debt  4ue  to  the  Com- 
pany to  Mr  Swan,  I  would  have  thought  the  payment  good. 
But  the  confusion  arises  from  Mr  *  Swan  being  both  a  partner 
of  Mr  Loclihart,  and  agent  for  Mr  Rutherfurd.  Mr  Swan  was 
unfortunately  acting  in  a  double  capacity,  and  Mr  Rutherfurd 
trotted  him  in  the  capacity  of  his  agent.  I  bad  doubts  of  the 
interlocutor  at  first,  but  1  have  none  now. 

Lord  JBaigray, — Tt  Struck  me  in  the  same  light.  There  was 
a  factory  by  the  defender  to  Mr  Swan. 

Lord  GillieM  agreed.  In  the  defender's  letter  to  Mr  Lock- 
hart,  of  2d  June  1831,  the  defender  points  oat  Cbe  way  tbe  pro- 
posed loan  of  j£500  is  to  be  applied,  and  j£250  of  it  was  to  go 
for  law  expenses  due  to  Lockhart  and  Swan.  It  ia  said  this  let- 
ter was  not  answered*  But  I  think  it  did  not  require  an  answer, 
as  Mr  Lockhart  never  got  the  money.  The  last  letter  Mr 
Lockhart  received  aa  to  this,  waa  written  before  tbe  dissolution 
of  the  Company. 

Lord  Mackens'e, — I  am  of  the  same  opinion.  Mr  Swan  was 
acting  as  the  defender's  agent  at  the  very  time,  and  getting  a 
loan  for  him. 

The  Court  adhered. 

Lord  Ordinary,  Fullerton. — Act,  Dean  of  Faealty  (Hope) 
and  James  Miller;  Lockhart,  Hunter  and- Whiteheiid,  W.S., 
dfgeHtn,-^Ait,  Skene  and    Handyside;    Andrew  Dun,    W.S», 


Idth  Februarjf  1835. 
SacoND  Division.^  J.  R.) 

No.  183. — Thomas  Houston,  &c..  Pursuers ,  tr. 
George  Dempster,  Defender, 


Damages — Commonty'— Right  of  Property— *if  P»^Sf  kmring 
been  Buedfor  damages  on  account  of  alleged  encronckmentM  com-' 
tniiied  by  him  in  the  use  and  occupation  of  a  commonttfto  which 
he  had  right  along  with  the  purguera^  and  for  hating  tUoo  m- 
croatAed  upon  certain  iandi  which  were  the  property  of  the  pur^ 
iuert — CircumMtancei  in  which  hMf  L  That  m  regiard  to  the 
lands  which  formed  the  commonty,  the  pursuers  were  not  en» 
titled  to  recover  damages  from  the  defender, — //.  That  the  de* 
/ender*s  encroachments  upon  the  pursuers*  own  lands  formed  the 
subject  of  a  competent  claim  at  their  inetanee  againtt  him. 

In  May  1811,  the  late  Hugh  Houston,  Esq,  of 
Creech,  brought  an  action  against  the  defenders  pro- 
prietor of  the  adjoining  estate  of  Skibo,  cfHicloding  to 
have  it  found  that  a  large  tract  of  land  which  lay  con- 
tiguous to  their  properties  belonged  to  tbem  In  com- 
mon, and  also  for  damages  on  account  of  certain  en- 
croachments, alleged  to  ha^e  been  committed  by  the 
defender  and  his  predecessors  on  the  ground  in  ques- 
tion, to  the  prejudice  of  the  pursuer's  fair  use  and  oc- 
cupation thereof  as  a  commonty.  In  that  action,  after 
a  variety  of  procedure  had  taken  place,  the  Court  pro- 
nounced the  following  interlocutor,  dated  27tb9  and 
signed  28th,  November  1816 : 

**  The  Lords  having  advised  the  petition  of  Geoi^ge  Denpeter 
of  Skibo,  defender,  of  the  7th  April  1814,  relative  asinute  of 
the  tSth  May  following,  witb  the  answers,  motual  eosdeaoen- 
deuces  and  amended  condescendences  for  the  parties,  proofs  ad- 
duced, plans  and  writs  produced  and  referred  to,  mutual  memo- 
rials  fur  the  parties,  and  whole  circumstances  of  the  case,  alter 
and  recal  the  interlocutors  eomplained  of:  Find  that  the  whole 
grounds  in  question,  situated  to  the  south  of  a  line  dravo  from 
tbe  meadow  at  the  west  end  of  Lochlsggan  to  the  meadow  near 
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to  tbe  n^und  called  Aultendow,  are  the  exclusive  property  of 
the  defender,  and  in  so  far  Bu»tain  tbe  defences,  assoilzie  and  de- 
cern; reserving  to  all  having  interest  tbe  passages  or  rOads 
through  these  gronnds.  conforno  to  use  and  wont :  Find  that  tbe 
grounds  to  the  north  of  the  i&aid  line,  and  situated  betivixt  it  and 
tbe  marches  of  tbe  Sutherland  estate  (excepting  tbe  lands  and 
l^reens  admitted  to  be  the  exclusive  property  of  the  proprietor 
of  Skibo,  in  the  pursuer's  summons,  and  including  also  tbe 
green  of  the  lands  of  S»lacby,  omitted  to  be  mentioned  among 
the  exceptions  in  the  summons,  and  excepting  the  lands  of 
Wester  Torbreck,  which  are  the  exclusive  property  of  tbe  pur- 
suer), are  common  property  belonging  to  the  pursuer  and  defen- 
der :  Find  no  expenses  due  to  either  party,  and  remit  to  tbe 
L*ord  Ordinary  to  proceed  accordingly/' 

Since  the  date  of  thi^  interlocutor,  the  action  had 
been  allowed  to  fall  asleep.  In  tbe  meantime,  a  pro- 
cess of  division  of  the  commonty,  which  had  been 
raised  in  1815  against  Mr  Houston  and  the  defender, 
by  Mr  Gilchrist  of  Opisdale,  another  conterminont 
proprietor,  who  claimed  to  have  a  right  therein,  was 
proceeded  with,  and  brought  to  a  conclusion,  by  a  di- 
vision of  the  commonty  being  made  among  the  parties 
according  to  their  valued  rentals,  and  which  division 
was  approved  of  by  the  Court  on  2d  June  1832.  The 
porsaers,  the  representatives  of  tbe  late  Mr  Houston, 
now  proceeded  to  waken  the  action  which  had  been 
brought  at  his  instance  against  tbe  defender ;  and  they 
also,  in  April  1833,  raised  a  supplementary  summons 
a^aiust  the  defender,  which  was  conjoined  therewith, 
with  the  view  of  recovering  the  damages  concluded 
for  in  the  first  summons,  as  incurred  to  the  late  Mr 
Houston,  as  well  as  the  damages  said  to  be  since  in- 
curred to  themselves,  in  consequence  of  the  defen- 
der's alleged  encroachments  by.  himself  and  his  pre- 
decessors, not  only  upon  the  lands  belonging  to  the 
common,  but  also  upon  the  lands  of  Wester  Tor- 
breck, which  were  not  included  within  tbe  common, 
bat  were  the  exclusive  property  of  the  pursuers. 

It  appeared,  in  point  of  fact,  that  settlers  had  been 
placed  upon  the  common  at  an  early  period  by  the 
defender's  prede^^essors  in  the  estate  of  Ski  bo,  and 
that  the  rents  of  these  parties*  possessions  had  been 
drawn  by  tbe  defender,  after  his  own  succession  to 
tbe  estate  as  heir  of  entail ;  but  the  defender  denied 
that  either  be  or  his  predecessors  had  ever  encroached 
upon  the  pursuers*  lands  of  Wester  Torbreck,  or 
drawn  any  rents  therefrom,  or  that  the  right  of  com- 
monty had  been  used  by  him  or  his  predecessors, 
otherwise  than  was  authorised  by  use  and  wont.  The 
defender,  therefore,  besides  other  pleas,  maintained, 
that  he  was  at  least  protected  by  bonajides  from  being 
subjected  in  damages  prior  to  the  decision  of  the 
Court  in  tbe  action  at  Mr  Houston*s  instance ;  and  on 
tbe  merits  of  the  question  generally,  that  the  pursuers' 
claim  was  unfounded,  in  respect  that,  in  the  pro- 
miscoops  possession  of  a  commonty  (which  was  the 
complexion  of  the  present  case),  the  mere  excess  of  a 
strictly  equitable  occupancy  was  no  sufficient  ground 
for  inferring  damages. 

The  Lord  Ordinary  (Moncreiff),  on  l6th  December 
1834,  pronounced  the  following  interlocutor  and 
note: 

"  Tbe  Lord  Ordinary  having  considered  tbe  closed  record,  and 
beard  jparties*  procurators  thereon,  and  thereafter  made  avizan- 
dom,  Finds  tbe  pursuers  entitled  to  such  damages  as  they  may 
instruct,  that  they  or  thdr  predecessors  bare  sustained  in  con- 


sequence of  their  banng  been  excluded  from  the  fair  enjoyment 
of  the  right  of  commonty  belonging  to  tbem,  as  found  by  tbe 
decree  of  this  Court,  of  dute  the  28th  November  1816,  through 
the  acts  or  encroachments  of  the  defender,  or  others  for  whom 
he  may  be  answerable,  posterior  to  tbe  said  date  of  28th  Novem- 
ber 1816;  but  sustains  tbe  d^ence  of  bona  fides  and  uncertainty 
against  the  claim  of  damages  regarding  tbe  said  commonty  an- 
terior to  that  date;  and  so  far  assoilzies  the  defender  from  tbe 
conclusions  of  the  action,  and  decerns :  Finds  the  pursuers  en- 
titled to  damages*  according  to  tbe  terms  of  tbe  libel,  in  so  far 
as  tbey  can  instruct  that  the  defender  or  his  predecessors,  whom 
he  represents,  or  others  by  bis  or  their  authority,  at  any  time 
within  tbe  years  of  prescription,  committed  encroachments  on 
tbe  lands  of  Wester  Torbreck,  admitted  and  found  to  have  been 
tbe  exclusive  property  of  tbe  pursuers  or  their  predecessors,  or 
unlawfully  excluded  tbem  from  tbe  possession  thereof;  but  finds 
It  denied  that  any  such  exclusion  or  encroachments  took  place, 
and  also  denied  that  tbe  defender  represents  the  late  Mrs  Soper 
Dempster,  to  whom  the  alleged  encroacbmeots  during  tbe  years 
of  her  possession  of  tbe  estate  of  Skibo  are  ascribed ;  I*  inds 
that  in  these  circumstances,  there  are  not  sufficient  data  in  tbi:* 
record,  without  evidence  or  trial,  for  pronouncing  any  decree  fur 
damages ;  and,  in  respect  of  the  peculiar  circumstances  in  which 
tbe  cause  is  represented  to  stand,  supersedes,  in  hoc  statu,  making 
any  order  for  tbe  trial  or  ascertainment  of  the  amount  of  da* 
mages  claimed,  with  liberty  to  either  party  to  enrol  the  cause, 
and  ask  whatever  order  he  may  be  advised,  and  reserves  all  ques* 
tioos  of  expenses. 

*'  Note, — This  cause  is  very  peculiarly  situated.  The  decree 
of  1816  ascertained  tbe  fact  of  a  right  of  commonty  on  all  the 
ground  to  the  north  of  a  defined  line,  except  tbe  lands  of  Wester 
Torbreck,  found  to  be  the  exclusive  property  of  the  pursuers, 
and  found  all  the  ground  to  the  south  of  that  line  to  be  the  ex- 
dusive  property  of  tbe  defender.  A  decree  of  division  of  tbe 
common  ground  afterwards  took  place,  apparently  on  the  prin- 
ciple of  the  judgment  of  1816,  but  which  is  said  to  go  beyond 
that  principle,  and  to  make  tbe  common  much  more  extensive* 
If  the  Lord  Ordinary  understood  the  counsel,  an  appeal  baa  been  , 
entered  against  tbe  last  decree,  and  tbe  pursuers  avow  an  inten- 
tion to  appeal  against  tbe  whole  principle  of  the  judgment  in 
1816,  so  far  as  it  is  adverse  to  tbem.  But,  as  that  judgment  did 
not  exhaust  the  cause  involved  in  the  summons,  so  far  as  it  con- 
cluded for  damages,  tbey  could  not  appeal  without  leave  of  tbe 
Court,  and  having  allowed  five  years  to  elapse  without  asking 
leave,  it  became  impossible  to  appeal,  otherwise  than  by  obtain- 
ing a  further  decision  of  the  cause  on  tbe  question  of  damages. 
Ill  this  situation,  tbe  Lord  Ordinary  has  beeii  called  upon  for 
judgment  on  a  supplementary  summons  and  new  record  on  the 
claim  of  damages,  and  he  has  pronounced  the  above  interiocutor 
on  tbe  principles  of  the  claim  and  defences.  But  there  is  a 
manifest  difficulty  in  tiving  the  amount  of  damages  at  present* 
because  the  extent  of  toe  interests  of  tbe  parties  is  still  to  await 
tbe  result  of  appeals  in  tbe  House  of  Lords.  Whether  it  may 
be  competent,  when  this  or  any  other  interlocutor  shall  become 
final  in  this  Court,  to  take  an  appeal  by  leave  of  tbe  Court, 
to  the  effect  of  carrying  not  only  it,  but  the  former  interlocu- 
tors of  the  Court  to  tbe  House  of  Lords,  tbe  Lord  Ordinary 
will  not  at  present  venture  to  say.  But  what  he  would  recom- 
mend for  saving  unnecessary  trouble  and  expense  is,  that,  if  the 
parties  acquiesce  in  this  interlocutor,  or  it  be  adhered  to  by  the 
Court,  they  should  agree  on  a  sum  of  damages,  for  which  decree 
may  be  given  of  consent,  subject  to  a  reference,  or  any  other  ^ 
mode  of  adjustment,  after  tbe  appeal  or  appeals  to  tbe  House 
of  Lords  on  all  tbe.  judgments  or  interlocutors  shall  have  been 
disposed  of,  in  case  a  remit  for  trial  shall  not  be  made.  ,  In 
some  such  way  tbe  parties  may  get  a  judgment  exhausting  tbe 
summonses,  and  yet  reserve  the  fair  trial  of  the  quantum  of  da- 
mages on  any  principle  which  may  be  finally  determined.  In 
regard  to  one  point  in  the  interlocutor,  the  Lord  Ordinaiy  has 
to  observe,  that,  in  so  far  as  any  claim  of  damages  is  sustained 
anterior  to  the  defender's  own  succession  to  the  estate,  be  it  of 
opinion  that  if  such  damage  was  incurred  during  tbe  possession 
of  Mr  Hamilton  Dempster,  the  entailer,  it  is  entailer|s  debt  for 
which  the  defender  must  be  answerable ;  but  that,  if  damage 
was  incurred  daring  the  possession  of  Mrs  Soper  Dempster,  aa 
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Mi  heirett  of  entail,  tbe  pursuers  must  show  that  the  defen- 
der represents  her  otherwise  than  as  heir  of  entail, — a  fact  denied 
on  the  record.** 

The  parsuera  reclaimed  in  so  far  as  his  Lordship 
had  sustained  the  plea  of  bonajides. 
At  adnsijig* 

Lord  GUnlee  observed,  That  it  did  not  appear  to  him  there 
were,  in  hoc  statu,  any  termini  habilet'foT  finding  damages. 

The  Lord  Juttiee-Cierk  could  not  concur  in  the  interlocutor  of 
the  Lord  Ordinary,  and  partieularly  in  his  Lordship*s  first  find- 
ing, upon  the  broad  principle,  that  with  regard  to  the  action  de» 
dded  by  tbe  Court  in  1816,  and  wbere  there  was  a  declarator  of 
commonty  and  a  random  conclusion  for  damages,  he  knew  of  no 
instance  where  the  claim  for  damages  had  been  entertained.  There 
was  a  promiscuous  pasturage  on  both  sides,  and  therefore  one 
party  was  not  entitled  to  say,  that,  because  a  right  had  been  de- 
clared in  1816,  he  would  come  against  the  other  party  fordid 
mages  as  for  a  trespass. 

The  other  Jadges  concnrred. 

The  Court  then  pronoanced  this  interlocutor: 

**  Recal  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
feview :  Find  that,  in  so  far  as  respects  the  lands  which  form 
tbe  commonty,  the  pur&ners  are  not  entitled  to  claim  damages 
irtleged  to  bave  been  sustained  by  tbe  pasturage  or  possession 
thereof  on  the  part  of  the  defender  or  bis  predeeessoni,  and  in 
so  far  assoilzie  the  defender  from  the  conclusions  of  the  action  ; 
find  with  respect  to  the  lands  of  Wester  Torbreck,  which  are 
the  exclusiFc  property  of  the  pursuers,  find  that  the  alleged 
encroachments  on  these  lands  form  the  competent  subject  of  a 
claim  of  damages  at  the  instance  of  the  pursuers :  But,  of  con- 
sent of  the  pursuers,  assoilzie  the  defender  from  the  conclusion 
of  the  action  as  to  these  lands,  and  also  assoilzie  the  defender 
from  the  whole  other  conclusions  of  the  libel,  and  decern.*' 

Lord  Ordinarjf,  Moncrei£ — jlet.  A.  M*Neill;  H.  Inglis 
and  Donald,  W.  S.,  Agenti, — AU,  J.  Gk>rdon  and  P.  Robertson ; 
Andrew  Stone,  W.S.,  4geia. — Mr  Ferguson,  Cifent.— [/.it.] 


20/ A  February  18S5. 
Fraarr  Division.— (G.D.) 

.    i4o.  184. — Grainger's  Executors,  Pursuers,  v. 
William  Hamilton,  Dtfender. 

Special  case.  An  action  was  brooffht  by  Grainger's 
^xecutors  for  business  accounts,  for.woich  the  defender 
was  said  to  be  liable.  Tbe  action  was  compromised  ; 
but  a  dispute  arose  as  to  tbe  parties  in  whose  name 
decree  slioald  go  oat  as  haWng  disbursed  certain  ex* 
penses.  The  Court  adhered  to  the  Lord  Ordinary's 
interlocutor,  but  found  no  expenses  doe  since  that 
^te. 

Lord  Ordinary 9  Corebouse. — For  Reclaimers,  Rutherford; 
Lockbart,  Hunter  and  Whitehead,  W.S.,  Agents, — For  Re* 
spondent.  Dean  of  Faculty  (  Hope) ;  Alexander  Oowan,  Ageni* 
**8ir  R.  Dundas,  Clerk.^lCD,] 

■^•^^^•^mmm.  i^iii  i  ini  iii.  i  iii  i 

2lst  February  1835. 
First  Division (G.  D.) 

No.  185. — John  Love  and  Neil  C.  McLaren,  toith 
Ctmcurrence  of  the  Lord  Advocate,  ComplainerSf 
V.  Edward  Kailton,  Respondent. 

Jurisdiction— Petition  and  Complaint — Competency — A  peti' 
Hon  and  complnintt  charging  the  respondent  with  fabricating 
minutes  of  creditors,  and  ojfidatnts,  ^c^  in  a  sequestrafion-'^Held 
incompeient,  in  so  far  as  it  prayed  Jor  censure  or  punishment, 
in  respect  the  mailer  had  been  preoiouUy  brought  before  tke 
Sheriff",  and  a  warrant  of  commitment  granted  against  the  re^ 
spondent  as  charged  with  the  crime,~^and  in  so  far  as  it  prayed 
for  a  finding,  that  tlte  re»pondenl  was  not  a  Jit  person  to  hold  any 


offiee  on  the  sequestrated  estate,  in  respect  this  conclusion  wos  tf 
a  declaratory  nature. 

Love,  a  sequestrated  bankrupt,  and  McLaren,  a 
competitor  for  tbe  office  of  trustee  on  his  seques- 
trated estate,  presented  a  petition  and  complaint,  with 
concurrence  of  the  Lord  Advocate,  against  the  re- 
spondent, charging  him  in  substance,  1st,  With  having 
concocted  and  fabricated  a  minute  of  Love's  creditiurs 
for  the  election  of  an  interim  factor  on  21st  July  1834. 
2d,  With  having  used  that  minute  in  certain  judicial 
proceedings,  which  he  had  instituted  in  name  of  cer- 
tain creditors  of  the  bankrupt,  without  their  authority. 
3d,  With  having  altered  or  manufactured  certain  affi- 
davits, in  order  to  make  fictitious  votes  in  hiji  own 
favour  at  the  election  of  trustee.  The  petition  far- 
ther stated,  that  on  an  application  being  made  to  the 
Sheriff,  he,  on  1 9th  August  1834,  had  granted  warrant 
for  citing  witnesses  as  in  a  precognition  against  the 
respondent,  and  had  thereafter,  on  20th  August  1834, 
granted  the  following  warrant : 

<*  Having  again  considered  the  foregoing  petition,  xnth  pre- 
cognition so  far  as  taken,  grants  warrant  to  officers  of  Court  to 
apprehend  Edward  Railton,  complained  upon,  and  to  bring  him 
before  tbe  Sheriff  of  Lanarkshire,  or  any  of  bis  Substitutes,  for 
examination  respecting  the  cfaaiige  made  against  him  in  said  pe* 
tition."  (Signed)        **  Jaius  Watson." 

-    And,  finally*  had  pronounced  as  follows : 

"  Having  resumed  consideration  of  tbe  foregoing  petition, 
with  tbe  subjoined  nainote  of  this  date,  and-  the  declaration  of 
Edward  Railton,  complained  upon,  grants  vaffant  to  coinaiit 
tbe  said  Edward  Railton  to  tbe  jaU  of  Glai^w,  as  cbaq;e4 
guUtvof  the  crime  set  forth  in  tbe  petition,  therein  to  be  detained 
till  liberated  in  due  course  of  law,  as  craved  in  tbe  prayer  ot  said 
petition.**  (Signed)  "  W.  K.  Robinson.— G/a^ov,  2l4i 
August  1834.'* 

The  prayer  of  the  present  petition  and  complaint 
was,  to  order  service  and  answers,  and  thereafter, 

*'  to  6nd  that  tbe  conduct  of  tbe  said  Edward  Railton,  in  ibe 
different  respects  before  set  forth,  in  so  far  as  the  petitioiieni  are 
respectively  concerned,  was  grossly  illegal  and  culpable, — sud 
tbat  the  said  Edward  Railton  is  not  a  fit  and  proper  person  to 
discbarge  any  office  in  tbe  sequestrated  estate  of  the  said  Mn 
hove,  and  to  tn£ict  such  punishment  or  censure  on  tbe  said  £d- 
ward  Railton,  or  otherwise  to  deal  with  bim,  as  to  your  Lord- 
ships mav  seem  proper,  and  to  find  him  liable  in  tbe  expenses  of 
this  application  and  proceedings  to  follow  thereon ;  or  to  do 
otherwise  in  the  premises,  ats  to  your  Lordships  may  seem 
meet. 

The  respondent  lodged  answers,  in  which  he  went 
into  explanations,  to  show  that  be  was  not  culpable 
in  any  of  the  matters  complained  of,  but  that  he  was 
the  indiridnal  whom  tbe  bona  fide  creditors  of  tbe 
bankrupt  wished  to  be  trustee ;  while,  on  the  other 
hand,  the  bankrupt  and  his  friends  were  anxious  for 
the  appointment  of  the  petitioner,  M'Laren,  to  serve 
^eir  own  purposes.  After  the  answers  had  heen 
lodged,  objections  were  started  to  the  competency  of 
the  complaint ;  and  at  the  advising  to-day. 

Lord  Balgray  said,  I  think  the  complaint  is  not  competent 
Tbe  parties  have  adopted  a  certain  course  of  procedure  in  a  cri- 
minal Court,  and  they  must  abide  by  it. 

JLord  President, — I  am  of  tbe  same  'Opinion.  There  is  here 
a  co-ordinate  jurisdiction  like  that  of  tbe  two  Divisions  of  tliii 
Court, — a  case  brought  before  one  of  which  cannot  be  after- 
wards brought  before  tbe  other.  It  is  tbe  same  as  to  tbe  Ju>ti- 
ciary  or  Sheriff  Court.  Being  brought  befote  the  Sheriff  Cuurt, 
the  matter  cannot  nUo  be  brought  here. 
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Lord  Madtenxie, — In  so  liir  as  thin  petition  eontains  erimiiwl 
conclusions,  I  agree  tbdt  it  is  iocompetent  By  the  Act  1701, 
either  the  Justiciary  Court  or  the  Sheriff  Court  have  jurisdic- 
tion. That  being  the  case,  I  think  the  respondent  can  never 
be  brought  to  trial  except  before  the  Sheriff  or  Justiciary. 
There  are  two  answers  attempted  to  this :  Both,  I  think,  are 
bad-— I.  That  the  role  does  not  apply  to  the  Ck>urt  of  SeMion. 
1  think  this  will  not  do.  The  Court  of  Session  is  included  as 
well  as  other  Courts,  and  we  cannot  get  over  the  Act  1701 .  2. 
That  the  respondent  is  only  accused.  This,  I  will  not  deny, 
is  attended  with  some  nicety.  But  then  the  respondent  has 
been  committed  as  charged  with  the  crime,  and  is  liberated  on 
bail.  ^  Neither  be  nor  any  other  party  can  be  tried  unless  be  be 
in  prison.  A  party  tried  must  be  in  custody  at  the  bar ;  for  if 
he  were  not  in  custody,  he  would  walk  away  when  the  proceed* 
ings  were  over.  Therefore,  I  hold  the  criminal  conclusions  to 
be  incompetent ;  and  as  to  the  declaratory  conclfisions,  they  aie 
unnecessary,  and  also  incompetent  in  the  form  of  a  summary 
petition. 

Lord  GaGet — lam  of  the  same  opinion..  The  prayer  to  have 
it  found  that  the^*espondent  is  not  a  fit  person  to  bold  any  office 
on  the  sequestrated  estate  is  declaratory,  which  I  never  heard  of 
b**ing  competent  in  the  shape  of  a  petition  and  complaint.  This 
i*  all  that  remains  when  the  criminal  conclusions,  whiefa  are 
clearly  incompetent,  are  laid  out  of  view. 

The  Court 

"  Find  the  petition  and  complaint  incompetent,  and  refuse  the 
desire  thereof:  Find  the  respondent  entitled  to  expenses,"  ^c. 

Act.  Skene  and  A.  McNeill;  (J.  F.  Davidson,  W.S.,  jigent, 
— Ml.  Dean  of  Faculty  (Hope),  Solicitor  General  (M'Neill); 
John  CuUen,  W.S.,  Jgeni.-^Mr  Bell,  Clerk.-^IG.D.] 


2lsi  Februarijf  1835. 
First  Division.  *-(G.  D.) 
No.  186. — William  Rbnny,  W.S.,  Common  Agent 
in   Ranking  of  Glas's  Crbditors  and  Others, 
Pursuers^  v.  Thomas  Paton  (Pemtlamb^s  Trus- 
tek)^  Defender, 

Heir-Apparent— Statute,  1621,  c.  24 — Pactum  de  Hereditate 
Viventis — A  non  having,  nine  peart  before  his  fathar*t  death, 
entered  into  a  contract,  ag;reeing  to  tell  certain  lands  belonging 
to  the  father,  and  binding  himself  to  grant  a  disposition  within 
she  months  after  he  should  succeed  tu  his_father*s  heir,  when  the 
price  should  be  payable  ;  and  the  pur^tuer  having,  len  years  after 
thejisther*s  death,  obtained  decree  of  a^udication  in  implement 
aguinM  the  son—^Held  the  adjudication  is  reducibh  under  the 
Act  1 021  >  c.  24»  At  the  instance  of  theJbttherU  creditor*,  although 
they  had  not  attached  the  estate  by  diligence  within  three  years 
of  his  death, 

Walter  Stirling  Glas,  the  common  debtor,  having, 
when  a  Tonhg  man,  and  daring  the  lifetime  of  his  fa- 
ther, Dr  John  Glas  of  BhangTepore  in  the  East  In- 
dies, involved  himself  in  difficalties,  in  consequence, 
as  was-  said,  of  extravagance,  granted  a  bond  to  l\f  r 
George  Penthind,  coachmaker,  Perth,  on  1  Ith  Janoary 
1813,  for  £2500.  Of  the  same  date,  and  ilnico  con- 
textu  with  the  granting  of  the  bond,  Mr  Walter  Stir- 
ling Glas  and  Mr  Pentland  entered  into  a  contract 
and  agreement  or  minate  of  sale,  by  which  the  former, 
upon  tb^  narrative 

•*  that,  upon  the  death  of  bis  father,  he  (Mr  W.  GIai>)  ia  en- 
titled  to  sQcceed  to  the  landa  and  others  after  mentioned,  under 
a  tmat.ditpoeition  executed  by  the  deceased  Dr  Walter  Stirling, 
dated  Sd  February  1 796  ;*' 

viz.  the  lands  of  Longkerse  of  Comtown  and  8he- 
riffmoirhinds  in  Stirlingshire;  and  in  consideration  of 
the  price  of  £4200,  payable  upon  a  title  being  g^ven 
to  the  pr^iperty,  ana  lo wards  which  the  sum  in  the 


bond  of  £2500^  with  what  interest  might  be  doe,  was 
to  be  imputed, 

**  bound  and  obliged  himself,  his  heirs,  &e.,  within  six  months 
after  he  should  succeed  to  the  said  landa  and  others,  to  execott 
and  deliver,  upon  his  own  proper  charges  and  expenses,  a  valid 
and  sufficient  irredeemable  disposition,  to  and  in  favour  of  the 
taid  George  Pentland  and  his  heirs  and  assignees,  of  all  and 
whole,  the  lands  of  Longkerse,**  &c.,  ••  as  above  described,  to^ 
getber  with  all  right,  title,  &c.,  which  the  said  Walter  Stirling 
Glas,  bis  authors,  bad,  have,  or  anyways  might  have,  daim  or 
pretend  thereto.'* 

The  minote  farther  bonnd  Walter  StiHing  Glas  tp 
deliver  a  sufficient  progress  of  titles  to  the  lands,  and 
empowered  Greorge  Pentland,  in  his  name,  to  proeare 
him  duly  aitd  lawfully  served  heir  to  his  father,  and 
generally  to  adopt  the  measures  necessary  for  oemr 
pletiog  a  feudal  title  in  the  person  of  Walter  Stirling 
Glas.    The  deed  farther  bore : 

'*  For  which  causes,  and  on  the  other  part,  the  said  George 
Pentland  binds  and  obliges  himself  and  his  foresaids,  upon  re- 
ceiving delivery  of  the  disposition  above  mentioned,  to  make 
payment  to  the  said  Wslter  Stirling  Glas  and  bis  foresaids,  of 
the  sum  £4200  Sterling,  as  the  stipulated  price  of  the  said  landb 
and  others  above  described,  with  a  fifth  more  of  said  price  oi 
liquidate  penalry,  in  case  of  failure,  and  the  due  and  ordinarjr 
annual  rent  of  the  said  price,  from  and  after  the  term  when  the 
right  of  the  said  George  Pentland  and  bis  foresaids  shall  com- 
mence to  the  rents  of  the  said  lands  and  others,  as  before  stil 
pslated.'* 

The  clause  as  to  the  £2500  bond  was  in  the*e 
terms: 

<*  Seeing  that  the  said  George  Pentland  has  advanced  to  the 
said  Walter  Stirling  Glas  the  sum  of  £2300  Sterling,  for  which 
a  bond  has  been  granted  to  the  former,  of  even  date  herewith.  It 
is  hereby  specially  covenanted  and  declared,  that,  in  making  pay- 
ment of  the  stinulated  price  of  the  lands  and  others  before  men- 
tioned, the  saia  George  Pentland  and  his  foresaids  shall  be  eij- 
titled  to  retain  in  his  or  their  own  hands  as  much  of  the  safd 
price  as  will  content  ahd  pay  him  the  fbreaaid  suni  of  £2500 
Sterling,  with  all  interest  that  may  be  due  thereupon,  &c.,  or  of 
such  parts  and  portions  of  the  said  bond  and  sums  thereby  exi* 
gible,  as  may  be  due  at  the  time.*' 

The  deed,  which  was  written  on  a  30s.  stamp,  did 
not  dispone  the  lands  de  prasenti^  and  it  closed  with 
a  clause  of  registration.  Dr  John  Glas,  Walter's  fa- 
ther, survived  the  execution  of  this  deed  upwards  of 
nine  years,  and  at  the  time  it  was  executed,  he  was 
the  fiar  of  the  property  under  the  settlement  uf  Dr 
Walter  Stirling. 

Dr  John  Glas  died  in  Augnst  1822,  leaving,  it  was 
said,  debts  due  by  hin  to  a  greater  amoimt  than  his 
property.  His  creditors,  however,  did  not  take  any 
steps  for  attaching  his  property  within  three  years  of 
his  death.  Walter  Stirling  Glas  having  become  bank- 
rupt, obtained  the  benefit  of  the  ceesio  about  six 
months  after  his  fathers  death,  and  executed  a  dis- 
position omntuM  bonorum  in  favoar  of  Peutland,  So 
whom,  besides  the  £2500  bond,  he  had  granted  bills 
to  the  extent  of  upwards  of  £9000.  A  feudal  title 
had  been  made  up  by  precept  of  dare  constat  and  in- 
feftment,  hi  favour  of  Walter  Stirlhig  Glas,  as  heir  in 
the  lands  which  belonged  to  his  father.  But  no  dis* 
position  was  granted  by  him  in  implement  of  the  agree- 
ment with  Pentland.  Mr  Peutland  was  thereafter 
himself  sequestrated,  and  the  trustee  on  his  estate  exe- 
cuted and  recorded  inhibition  against  Walter  Stirling 
Glas,  on  the  minute  of  agreement  in  Febmary  anc| 
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March  18^7.  Shortly  after  this,  Pentland  was  dis- 
charged under  his  seqaestration,  on  payment  of  SOs. 
in  the  poand,  and  executed  a  trust-disposition  in  favour 
of  Mr  J.  J.  Fraser,  which  trntt  was  afterwards  de- 
Tolved  on  the  defender,  Mr  Paton,  who,  in  May 
1832,  raised  a  snniinons  of  adjudication  in  implement 
against  Walter  Stirling  Glas,  on  the  minute  of  agree- 
ment of  1S13.  No  appearance  was  made  for  Glas, 
hut  Messrs  Cruttenden,  M*Killop  and  Company,  and 
several  other  parties,  creditors  of  the  late  Dr  Glas 
(who,  along  with  the  common  agent,  were  pursuers 
in  the  present  reduction),  entered  appearance,  and  op- 
posed the  adjudication,  in  which,  however,  the  Lord 
Ordinary,  on  29th  June  1832,  pronounced  this  inter- 
locutor : 

*<  Having  considered  the  libel  and  defences,  and  beard  couni el 
for  the  parties,  In  respect  of  the  decision  of  the  Cottrt,  Hutche- 
aon  ».  Cameron,  26tb  June  1890,  finds  the  assignees  of  Messrs 
Palmer  and  Company,  and  Messrs  Cruttenden,  M'Killop  and 
Company*  compearers,  have  no  title  to  defend  in  this  action, 
and  adjudges,  deceras  and  declares  as  libelled,  reserving  to  the 
defenders,  and  all  others  concerned,  the  benefit  of  any  objection 
that  may  be  legally  competent  to  them,  to  the  validity  or  effect 
of  this  decree  of  adjudication  ;  Allows  the  pursuer  to  lod^e  a 
minute  in  relation  to  the  payment  of  the  price  of  the  subjects 
libelled  bv  next  calliug :  Finds  no  expenses  due  by  the  compear- 
ers, and  decerns.'* 

The  defender,  Mr  Paton,  then  lodged  a  minute, 
stating  that  the  sum  of  £2500,  contained  in  the  bond 
of  1813,  with  accruing  interest,  amounted  to  more 
,than  the  price  of  the  lands ;  and  he  craved  that  the 
Lord  Ordmary  should  accordingly  find  the  price  pai(|, 
reserving  action  for  the  balance  of  the  bona  still  due. 

•*  The  Lord  Ordinary  having  heard  what  is  stated  in  the  pre- 
ceding minute,  finds,  declares,  and  decerns,  as  craved  by  said 
minute." 

Tlie  defender  having  thus  obtained  his  decree  of 

adjudication  in  implement,  regularly  recorded  an  ab- 

'  breviate  of  the  decree,  which  set  forth,  that  the  Court 

'*  Found  and  declared  that  the  lands  and  others  before  men- 
tioned, and  herein  after  described,  do  legally  belong  to,  and  are 
the  undoubted  property  of  the  pursuer,  as  trustee  foresaid,  under 

-  the  effect  of  the  foresaid  contract  or  minute  of  sale  and  bond, 
and  of  the  other  writings,  whereby  the  pursuer  has  acquired  right 

,  Co  the  same,  viz. :  AH  and  whole  the  lands,  &&,  and,  in  imple- 
ment of  the  said  contract  or  minute  of  sale,  to  which  the  pur- 
suer has  right  in  manner  libelled,  adjudged  from  the  said  Walter 
Stirling  Glas,  defender,  the  said  lands  and  others  before  de. 
scribed,  together  with  all  and  sundry  charters,  dispositions,  &c., 
and  decerned  and  declared  the  same  to  pertain  and  belong  to  the 
pursuer,  as  trustee  foresaid,  or  other  trustee  or  trustees  acting 
for  the  time  as  aforesaid,  heritably  and  irredeemably,  in  imple- 
ment and  satisfaction  to  them  of  the  obligations  contained  in 
the  contract  or  minute  of  sale  above  mentioned ;  and  ordained 
the  pursuer,  as  trustee  foresaid,  and  his  foresaids,  to  be  infeft 
and  seised  in  the  said  lands  and  others  foresaid,  so  adjudged,  to 
be  holden  by  them  from  the  defender,  of  his  immediate  lawful 
snperiors  of  the  same,  in  the  same  manner,  and  as  freely  in  all 
respects  as  the  said  defender,  his  predecessors  or  authors,  held 
or  might  have  holden  the  same.'* 

The  defender  thereafter  proceeded  to  obtain  char- 
ters of  adjudication  from  the  two  superiors  under 
.  whom  the  lands  were  held,  and  on  these  charters  in« 
feftment  was  passed  in  the  petitioner's  favour,  on  the 
9th  November  1833,  and  the  sasines  duly  recorded. 

In  the  meanwhile,  a  process  of  ranking  and  sale  of 
\i\e  ^.tale  of  Walter  Stirling  Glas  bad  bueu  instituted 


by  the  pursuers,  Messrs  Cruttenden,  M'Killop  and 
Company  and  others,  in  May  1831,  in  which,  amongst 
a  variety  of  other  heritable  subjects,  the  lands  of  Long- 
kerse  of  Corntown  and  Sheriffmuirlands  were  included. 
The  defender,  after  completing  his  title,  as  already 
mentioned,  applied  to  have  these  subjects  struck  out 
of  the  ranking.  The  common  agent,  and  Messrs 
Cruttenden,  M*Killop  and  Company,  as  creditors  both 
of  Dr  Glas  and  his  son,  opposed  this  application  by 
the  defender,  and  also  raised  (on  the  suggestion  of 
the  Lord  Ordinary,  hut  without  admitting  ita  neoes* 
sity)  an  action  of  reduction  of  the  defender's  adjudi- 
cation, Messrs  Cruttenden,  M'Killop  and  Company 
had,  on  1 0th  March  1831,  obtained  decree  of  adjudi- 
cation of  the  lands  of  Longkerse  and  others,  whidi 
belonged  to  Dr  Glas,  and  founded  on  this  decree  as 

K art  of  their  title  to  pursue,  although  it  was  not  11* 
el  led  on.  The  summons  of  reductidh  was  held  as 
repeated  in  the  process  of  ranking  and  tale,  and  a 
record  completed. 

The  pursuers  pleaded — I.  The  decreet  of  adjudica- 
tion in  implement  in  the  defender's  favour  is  null,  as 
having  been  obtained  without  previously  closing  a  re- 
cord.— II.  Walter  Stirling  Glas's  alleged  minute  of 
sale  in  January  1813,  having  bound  him,  during  his 
father's  lifetime,  to  convey  his  expected  inheritance 
within  six  months  after  his  father's  death,  falls  noder 
the  Act  1621,  c.  24,  by  which  it  is  enacted*  **  that  no 
right  or  disposition  made  by  the  apparent  heir,  so  far 
as  the  same  may  prejudge  his  predecessor's  creditors, 
shall  be  valid,  unless  made  and  granted  a  full  year 
after  the  defunct's  death."  And,  as  Dr  Glas  left  debt 
to  an  amount  much  larger  than  his  property,  it  fol- 
lows that  the  defender  and  George  Pentlmnd  cannot 
derive  any  benefit  from  the  roinate  or  contract  foand- 
ed  upon  by  them. — III.  The  minute  of  sale,  which  is 
written  upon  a  30s.  stamp,  and  contains  a  clause  of 
registration,  is  null  and  void  under  the  stamp  laws. 
Even  if  an  ad  valorem  stamp  were  not  neoes^ary,  a 
35b.,  instead  of  a  30s.  stamp,  would  be  requisite,  oa 
account  of  the  deed  containing  a  clause  of  registration. 
— IV.  George  Pentland  and  the  defender  are,  in  the 
circumstances  condescended  upon  by  the  pursuers, 
barred  personali  objeciione  from  founding  upon  the 
minute  of  sale  in  1813,  and  have  besides,  both  judi- 
cially and  extrajudicially,  abandoned  all  right  under 
that  minute,  and  are  not  now  entitled  to  found  opoa 
it  to  any  effect  whatever.-^ V.  The  alleged  minute  of 
sale,  containing  no  conveyance  de  presetUi  of  the  lands 
in  dispute,  but  only  a  mere  personal  obligation  by 
Walter  Stirling  Glas,  when  he  had  no  right  to  these 
lands,  tor  grant  a  conveyance  of  them  when  he  shoald 
succeed  to  his  father,  may  be  the  foundation  for  a 
claim  of  damages,  but  cannot  give  any  right  to  the 
lands  themselves,  or  be  the  foundation  for  an  action 
for  adjudication  in  implement  of  the  abaolute  property 
of  the  lands. 

The  defender  pleaded — I.  The  lands  of  Corntown 
and  others  now  in  question,  are,  under  the  €H>ntract  of 
sale  of  1813,  and  subsequent  titles,  the  property  of 
the  petitioner,  as  trustee  of  George  PeaUaiid,  and  are 
not  liable  to  be  taken  and  sold  for  the  debts  of  the 
common  debtor,  Mr  Glas. — II.  The  radical  right  in 
these  lauds  having  been  taken  out  of  the  common 
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debtor,  long  prior  to  tbe  iottitotion  of  the  ranking 
and  Mile,  the  petitioner  was  entitled,  even  after  that 
prft^ena  had  come  into  Coart,  to  complete  his  formal 
title  by  adjudication  in  implement,  followed  hy  charter 
«nd  infeftroent,  and  this  being  accomplished,  he  is  novr 
entitled  to  have  the  lands  strock  oat  of  the  ranking 
and  sale, — Hatcheson  v.  Cameron,  26th  Jane  1830; 
Wood  v.  Scott,  6th  February  1833.-111.  It  is  in- 
competent t^ndjus  terlii  to  the  respondent  io  challenge 
the  contract  or  sale  of  1813; — Bat  that  contract  is 
also  in  itself  in  all  respects  a  valid  and  effectual  doca- 
ment,  not  sosoeptible  of  any  legal  challenge,  either  on 
the  stamp  laws  or  otherwise. — IV.  The  decree  of  ad- 
judication in  implement,  obtained  on  the  contract  of 
1813,  is  not  susceptible  of  any  legal  objection  at  the 
respondent's  instance,  inasmuch  as,  (1.^  That  decree 
is  in  itself  in  all  respects  regular  and  unchallengeable ; 
and,  (2.)  The  respondent  has  no  legal  interest  to  state 
any  objections  to  it,  inasmuch  as  the  radical  right  to 
tbe  lands  having  been  taken  out  of  the  common  debtor 
prior  to  the  institution  of  the  ranking  and  sale,  it  is 
competent,  at  any  time  in  the  course  of  that  process, 
to  lead  an  effectual  adjudication  in  implement,  and 
this  would  be  still  open  to  the  petitioner  to  do,  even 
were  his  prior  decree  ineffectual. — V.  There  are  no 
grounds  for  maintaining  that,  either  directly  or  indi- 
rectly, the  petitioner,  or  his  author  George  Pentlaud, 
renounced  the  right  arising  under  the  onerous  contract 
of  1813,  which,' on  the  contrarv,  Mr  Pentlaud  and  his 
successive  trustees  have  been  all  along  uninterruptedly 
endeavouring  to  enforce. — VI.  There  are  no  grounds 
for  maintaining  that,  by  Mr  Pentland*s  acceptance,  in 
1821,  of  the  offi($e  of  trustee  omnium  honorum  for  the 
general  creditors  of  Walter  Stirling  Glas,  and  his 
actiug  in  that  capacity,  the  right  arising  to  Mr  Pent- 
land  individually,  under  the  onerous  contract  of  1813, 
became  forfeited  either  to  himself  or  to  his  individual 
trustees. — VII.  The  contract  of  I8l3  is  not  susceptible 
of  any  legal  objection  under  the  Act  1621,  against 
frauds  by  apparent  heirs,  inasmuch  as  (1.)'  the  trans- 
action neither  falls  under  the  letter  or  intendment  of 
that  Statute ;  and  (2.)  anr  objection  on  the  Statute 
is  only  pleadable  oy  creditors  of  the  ancestor,  and 
where  the  effect  of  setting  aside  the  deed  would  be 
to  throw  open  the  property  to  their  diligence,  as  such ; 
whereas,  in  the  present  case,  there  are  no  separate 
creditors  of  the  ancestor,  but  the  whole  persons  for 
whom  the  objector  acts  are  made  indiscriminately 
creditors  of  the  heir. 

The  Lord  Ordinary  (Cockbtirn),  on  29th  January 
1835,  made  avizandum  on  cases  to  the  Co^jrt. 

The  Court  were  of  opinion,  that  as  the  minute  of 
agreement  bound  the  heir,  Walter  Stirling  Glas,  to 
grant  a  disposition  within  six  months  after  the  death 
of  the  ancestor  (Dr  Glas),  and  as  the  adjudication  in 
implement  was  to  be  held  as  an  alienation  in  imple- 
ment of  the  minute  of  agreement,  the  adjudication 
was  reducible  under  the  Act  1621,  c.  24.  They  there* 
fore  pronounced  the  following  interlocutor: 

**  The  Xiords  having  advised  this  petition  for  Thomas  Paton, 
trustee  for  George  Pentlaud,  and  the  action  of  redaction,  re- 
peated therein  at  the  instance  of  the  oomroon  sgent  and  credi- 
tors of  Walter  Stirling  Glas,  with  the  record  and  case$  for  the 
parties,  and  heard  counsel,  they  refuse  tbe  desire  of  tbe  petition, 


to  strike  tbe  lands  of  Liongkerse  of  Conitown  and  ShenfTmuir- 
lands  out  of  the  sale,  and  reduce,  decern  and  declare,  in  terms  of 
the  conclusions  of  tbe  summon*  of  reduction  :  Find  tbe  peti- 
tioner and  defender  in  the  reduction,  liable  in  the  respondent 
and  pursuer's  expenses ;  appoint  an  account  thereof  to  be  put  in, 
and  remit  it  to  tbe  auditor  to  tax  and  report*" 

Pursuers*  Authorities  as  to  Act  1621,  c.  24 — Lyle  v.  Tnil- 
seour^  24tb  January  1 650.  Stewart  v.  Earl  of  Dundonald,  7th 
February  ]7dd;  1  Brown's  Sup.  474.  Mar.  9515.  Elchiv. 
Pact.  IlUct.,  No.  25.  Ersk.  II.  12, 34,  and  IIL  9,  102.  fiell's 
Prin.,  sec.  1932,  d,  3d  Edit. 

Defender's  Authorities  as  to  Ditto.— Ersk.  III.  3,  64.  1 
Bell  Com.  730. 

Lord  Ordinary,  Corehouse.— ^d.  Dean  of  Faculty  ( Hope) 
and  Christison;  William  Renny,  W.S.,  Agent, — Ait.  Skene  and 
Penney;' Robert  Roy,  W.S.,  Ageni,-^!),,  Clerk, — [G,D.] 


No.  187. 


2Ut  February  18S5. 
Second  Di vision. -^(6.  D.) 

AMBS  Dunn,  Pursuer^  v.  James  Dunn, 

Di^ender, 

Oath  of  Calumny-.-Circuffiflances  ta  which  reference  tOf  held  in- 

competent. 

The  pursuer  brought  an  action  against  the  defen- 
der, to  hare  it  found  that  he  had  right  to  a  lease,  taken 
by  the  defender*s  late  father  to  himself  and  his  heirs- 
male  for  nineteen  years,  and  thereafter  for  the  life 
of  the  defender,  hts  second  son.  The  defender  al- 
leged that  the  destination  in  the  lease  had  been  made 
in  favour  of  heirs^male  hj  mistake ; — that  it  was  in- 
tended that  the  lease  should  go  to  him  ;  and  that  the 
pursuer,  who  was  tbe  heir-male,  had,  on  the  mistake 
being  discovered,  subscribed  two  letters,  the  one  ad- 
dressed to  the  defender,  and  the  other  to  his  agent, 
disclaiming  all  right  to  the  lease.  The  pursuer  re- 
plied, that  there  was  no  mistake  in  the  lease,  and  no 
intention  to  give  it  to  the  defender ; — that  the  defen- 
der had  obtained  the  pursuer's  signature  to  the  above 
two  letters,  without  showing  him  the  lease,  and  by  de- 
ception and  misrepresentation  as  to  tbe  rights  of  the 
pursuer,  who  had  immediately  thereafter  disclaimed 
the  letters,  which  were  null,  as  being  unstamped  and 
improbatire.  After  the  case  had  been  decided  by  the 
Lord  Ordinary  against  the  defender,  and  he  had  re*- 
claimed  to  the  Inner- House,  the  Court,  on  the  motion 
of  his  counsel,  on  6th  February  1835^ 

*<  Before  further  proceedings,  allow  him  to  give  in  a  minute 
preparatory  to  tbe  pursuer  being  called  upon  to  give  his  oath  of 
catumny." 

The  defender  lodged  the  following  minute  of  re- 
ference : 

<*  Skene  stated,  that  tbe  defender  now  calls  upon  tbe  pursuer 
to  give  bis  oath  of  calumny,  as  to  whether  the  faets  set  torth  by 
him  in  his  summons  and  condescendence,  and  also  his  denials  of 
the  defender's  statement  of  facts,  are  just  and  true.  In  parti- 
cular, whether  it  be  not  true,  that  tbe  pursuer  voluntarily  signed 
and  addressed  the  two  letters,  Nos.  5  and  15  of  process,  know- 
ing their  import  and  contents,  and  was  not  prevailed  on  to  do 
so  by  deception  and  misrepresentation  on  tbe  part  of  the  defen- 
der;  and  whether  the  pursuer  is  conscious  of  having  a  just  cause 
of  action  against  tbe  defender,  and  whether  he  authorised,  and 
still  authorises  the  same  to  be  carried  on  in  his  name,  for  his 
behoof,  and  at  his  expense?  The  Court  were  therefore  moved* 
either  to  ordain  the  pursuer  to  appear  and  give  his  oath  of  ca< 
lumny  in  Court ;  or  to  grant  commission  to  the  Sheriff  of  Kin- 
cardine aud  his  Bubvtitutcs,  to  take  the  oath.*' 
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The  reference  was  objected  to,  on  tlie  ground  that 
the  matters  proposed  to  be  referred  were  not  the  pro- 
per subjects  of  an  oath  of  calumny. 

The  Court  reused  the  minute  of  reference  as  in- 
competent. 

AcL  H.  J.  Kobereson  ;  C.  F.  Dlfi?1dton,  W.S.,  jigeni^^Alt. 
Skene  and  Wilson;  Tbonas  Baillie,  S.S.Cm  Ag^nt — Mr 
Thomson,  Cterk,~^[G.D,\ 


21s/  Febrmry  1835. 

Second  Division.^  O.  D.  ) 

No.   188.— Hector   Munro,  Petitioner ^  v.  Joseph 

Robertson  and  Others,  Respondents. 

Bankrupt— Personal  Protection. 

This  was  a  special  case,  as  to  whether  the  bankrupt 
had  obtained  the  reqaisite  concurrence  to  a  personal 
protection ;  and  it  ultimately  appearing  that  he  had 
not,  the  Court  dismissed  the  petition,  but  found  ex- 
penses due  to  neither  party. 

Act.  Dean  of  Faculty  ( Hope)  and  Munro ;  Andrew  Fraaer, 
W.S.,  Agent.  ^^AU.  Keay  and  Marshall;  Charles  Spence, 
8.S.C.,  AgetU.-^yit  Thomson,  Clerk.'-A  G.D,\ 


2Ut  February  1835. 
.    Second  Division. — (Q.D.) 
No.  189. — Henry  Alexander  Douglas  &  Others, 
(Stein's  Assignees),  Pursuers^  v.  GsoaoE  Dun- 
lop  AND  Company  and  Thomas  Purves,  Respon^ 
dents. 

Heritable  Bond— Sestne— RegistrBtion— ^»  keriiable  bond,  /•>/• 
iowtd  by  saiine,  vthich  wai  firtt  entered  in  the  minvte-f'ook  of 
the  Register  of  Sasines,  held  preferable  to  an  lieritabte  bond,  the 
saiine  on  which  (of  a  subsequent  dale  to  the  other  J  was  entered 
in  the  minuU^book  on  the  same  day  and  hour,  and  recorded  im^ 
medUUefy  after  ii  in  the  Register. 

On  I7th  July  1811,  John  Hogg  and  Mary  Buchan 
his  spouse,  executed  a  bond  and  disposition  in  security 
over  certain  subjects  in  Greenlaw,  in  favour  of  George 
Dunlop^  and  Company,  for  a  sum  of  £129,  6.  2.,  on 
which  infeftment  passed  the  same  day.  On  the  22d 
of  same  month,  the  same  parties  granted  a  bond  and 
disposition  in  security  to  John  Stein  for  £140  over 
the  same  subjects,  and  infeftment  followed  on  the  last 
bond  on  the  day  it  was  granted.  The  sasines  on  both 
bonds  were  passed  by  the  same  agent,  and  both  pre- 
sented by  him  to  be  recorded  on  said  20th  July.  The 
sasine  in  favour  of  Dunlop  and  Company  was  first 
entered  in  the  minute-book,  as  presented  **  between  the 
hours  of  11  before,  and  12  noon."  The  entry  of  the 
sasine  in  favour  of  John  Stein  immediately  followed 
in  the  minute-book,  and  likewise  bore,  that  the  pre- 
sentment had  been  made  '<  between  the  hours  of  1 1 
before,  and  12  noon."  Both  entries  were  unqualified 
by  any  explanation,  and  the  sasines  were  recorded  in 
the  same  order  in  which  they  were  entered  in  the 
minute-book.  Dunlop  and  Company  having  employed 
Mr  Charles  Wilson,  writer  in  Kelso,  to  recover  the 
sum  due  to  them,  the  subjects  were  exposed  to  sale, 
under  articles  of  roup,  in  June  1813,  and  were  there- 
after sold  by  private  bargain  for  £300,  to  Mr  Thomas 
Purves,  and  the  price  paid  to  Mr  Wilson,  who  re- 
mitted to  Dunlop  and  Cfompany  the  amount  of  their 
debt,  leaving  £159,  4.  2.  in  his  hands.     In  April  18*^6, 


Mr  Stein*s  assignees  breoght  the  pretenl  action  against 
Dunlop  and  Companv  and  Mr  PurveSy  for  the  sum 
contained  in  the  bond  graaled  to  Mr  Stein,  and  in- 
terest and  expenses,  on  the  ground  that  Mr  Stein  s 
eastne  bad  been  presented  by  the  tame  person,  at  the 
same  moment,  and  recorded  on  the  saaie  day  and 
hour  as  the  sasine  of  Dunlop  and  Ccnnpany,  and  there- 
fore, that  the  two  securities  were  entitled  ti»  a  part 
passu  preference ;  and  Dunlop  and  CompaDy  having 
•old  the  subjects,  were  bound  to  aeeaoni  to  the  pur- 
suers for  a  proportional  share  of  the  price.  In  de- 
fence it  was  pleaded — 1.  That  the  infaftasent  i»  favour 
of  Dunlop  and  Company  had  been  first  taken  and  first 
recorded,  and  was  therefore  preferable  to  the  infeft- 
ment in  favour  uf  Mr  Sietn.— IL  That  Mr  Wilson, 
who  sold  the  subjects  for  Dunlop  and  Company,  had 
also  been  authorised  to  act  for  Mr  Stein*s  aaaignees, 
and  that  he  held  the  balance  in  his  hands  for  their  be- 
hoof, and  was  ready  to  account  for  it  to  the  porauers, 
on  their  showing  a  proper  title  to  discharge  the  aame. 
The  Lord  Ordinary  (MoaereiffX  on  23d  January 
1835, 

"  Having  considered  the  closed  record,  and  beard  parties'  pro- 
earators  tbereon,  and  made  avizandum ;  Finds  that  tbe  defenders, 
by  virtue  of  sasine,  bearing  date  tbe  17th  July  1811,  aa  reeorded 
in  the  Register  of  Saaiiies  on  tbe  1 1th  September  1811*  obtained 
a  valid  and  effectual  preference  over  the  subject  in  question  for 
tbe  debt  expressed  in  tbeir  bond  and  disposition  in  security,  nar- 
rated in  tbe  record,  and  all  interest  and  expenses,  agninst  any 
claim  competent  to  tbe  pursuers,  in  right  of  John  Stein,  by 
virtue  of  the  bond  and  disposition  in  security  narrated  in  tbe 
summons  and  record,  and  tbe  sasine  following  thereirs  of  date 
tbe  20th  July  1811,  and  recorded  on  tbe  said  1 1th  September 
1811;  and  to  this  extent  sustains  tbe  defences;  but  before 
farther  answer,  appoints  tbe  defenders  to  enroll  the  action  at 
their  instante  against  Patrick  Wilson,  in  order  that  counsel  m^y 
be  heard  therein,  so  far  as  tbe  merits  of  it  may  not  be  exhausted 
by  tbe  above  finding  in  the  present  cause.  And  in  the  mean 
time  reserves  tbe  question  of  expenses. 

*<  iVb/f.— 'The  Lord  Ordinary  has  a  clear  opinion  on  the  point 
determined  by  the  interlocutor.     It  is  a  question  of  importance ; 
but  be  thinks  that  no  other  judgment  would  be  either  just  or 
safe.     Tbe  sasine  of  the  defenders  is  first  in  date.     Tbnt  eer- 
tainly  does  not  determine  the  question  of  preference,  according 
to  the  ruling  Statutes :    But  it  may  sot  be  altogether  foreign  to 
the  question  of  priority  of  registration  on  the  (Wets  in  this  record. 
By  the  Statute  1617,  sasines,  if  recorded  within  sixty  days  after 
tbeir  respective  dates,  were  preferable  according  to  their  priority 
in  date.     That  Act  being  thought  defective  in  respect  of  the  prin- 
ciple of  tbe  system  of  registration,  tbe  Acts  169:3,  c.  13  and  cl 
14,  were  passed.     The  first  declared,  that  all  aasinea  should  be 
preferable  "  according  to  the  date  and  priority  of  tbe  registrations 
of  the  sasines,*'  &c.     But  it  being  known  from  experience  tbut 
there  might  be  delay  in  making  tbe  registration  afber  a  sasine 
was  preseivted  to  the  keeper,  it  was  readily  perceived  that,  after 
the  prefereihce  was  made  to  depend  on  the  priority  of  registration, 
undue  partiality  and  injustice  might  take  place,  unless  a  precipe 
and  dflfiaite  rule  were  laid  down  for  determining  both  tbe  date 
and  the  priority  of  the  legal  apt  of  registration.     Therefore  tbe 
succeeding  Act,  c.  14,  was  pawed*  which  provides,  '*  that  all  the 
keepers  of  tbe  said  registers  shall  keep  minute-books  of  all  the 
writs  presented  to  them  to  be  registered  in  tbeir  several  registers, 
expressing  the  day  and  hour  wb(U%  and  the  namet  and  designa- 
tions of  the  persons  by  whom,  the  said  writs  ahaU  be  presented. 
and  that  the  sfdd  minute  be  immediately  signed  by  the  presenter 
of  tbe  writ,  and  also  by  tbe  keeper,  and  patent  to  all  tbe  lieges 
who  shall  des^e  inspection  of  it  gmtis,    An<l  that  the  vmcs 
shall  be  registrate  exactly  according  Xq  the  order  ^f  the  said 
minute-book,**  &c.     Tbe  Sutute  says,  that  the  minute  shall  ex- 
press **  tbe  day  and  hour**  when  the  writ  was  presented.     Tbe 
Lord  Ordinary  i^pprehends,  that  in  speakiiig  qf  the  hour,  there 
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couki  be  no  IntBntkm  to  Kmit  tbe  quottion  «iiber  of  date  or  pri- 
on cy  of  registration  to  tbe  separate  measured  periods  of  sixty 
ninutes  in  the  usual  reckoning  of  time  in  a  day;  but  that  it  was 
implied  in  the  terra  hour,  that  there  might  be  an  equally  eleaf 
case  of  priorrty  wtthin  tbe  minutes  of  the  -same  nominal  hour. 
It  meant  tbe  preeite  point  of  tin»e  in  a  day.  In  practice,  no 
doubt,  it  bas  noc  been  usual  to  enter  tbe  fraetions  of  dme  in  tbe 
rouiDte-book,  it  being  thought  enough  to  state  that  tbe  writ  was 
presented  betu'een  the  hours  of  and  * 

But  looking  to  the  practical  operation  of  the  Statute,  on  what 
principle  has  this  been  held  sufficient?  E^dently  because  tbe 
Statute  itself  has  pfo^ded  another  sure  test  for  fixing  tbe  pri. 
ority.  Tbe  niDute  must  be  made  immediately  on  the  writ  being 
presented,  and  must  be  signed  by  the  presenter  and  the  keepers 
Slid  the  actual  registration  of  the  writs  must  be  in  the  precise 
order  of  tbe  minute-book.  There  can  never,  therefore,  be  any 
difficulty,  when  the  minute-book  and  registers  are  made  up 
simply  in' tbe  ordinary  form,  of  telling  with  certainty  which  of 
two  sasines  is  according  to  the  Statute,  the  tiret  in  dare  and  pri- 
ority of  registration,  whether  they  were  both  presented  within 
tbe  same  nominal  hour  of  tbe  day,  or  in  different  hours.  The 
order  of  tbe  minutes,  as  subscribed,  and  the  registrations  follow- 
ing it,  must  fix  the  point  conclusively,  if  the  Statute  is  at  all 
effectual  to  its  purpose.  A  case,  no  doubt,  may  be  figured, 
though  apparently  it  has  never  occurred,  of  two  persons  present* 
ing  two  sasines  at  the  very  same  instant ;  and  it  may  be  asked, 
how  such  a  case  is  to  be  regulated  under  tbe  Statute  ?  It  is  not 
necessary  here  more  than  in  any  other  question  to  resolve  a 
supposed  difficulty  which  does  not  arise  in  the  case  before  the 
Court.  But  tbe  Lord  Ordinary  has  little  doubt  bow  such  a 
case  must  be  extricated,  if  it  did  occur.  The  keeper  could  not 
arbitrarily  prefer  the  one  aarine  to  the  otber,  and  ha  could  noc 
compel  tbe  one  presenter  to  yield  to  tbe  other  in  the  priority 
of  the  minute  to  be  subscribed.  And,  therefore,  although  tbe 
Stature  is  silent  on  the  matter,  the  nature  of  the  fact,  with  re- 
ference to  the  keeper's  prescribed  doty,  would  render  it  indi^pen. 
sible  that  be  should,  in  some  form,  make  a  minute  of  the  two 
sasines  an  presented  at  tbe  same  time,  and  have  that  minute 
subscribed  by  both  tbe  presenters  and  himself;  and  that  be 
should  afterwards  make  the  registrations  in  such  a  way  as  to 
exhibit  on  the  face  of  the  register,  that  there  was  no  actual  or 
legal  priority  of  tbe  one  before  the  other.  Some  such  course 
would  arise  out  of  the  necessity  of  the  case;  because  the 
keeper  could  not  make  a  minute  of  either  before  that  of 
the  other,  without  violating  bis  express  duty  and  incurring 
tbe  penalties  of  the  Statute.  And  when  the  register  was  so  made 
up,  tbe  fiict  would  be  seen  in  it,  out  of  which  the  question  of 
pari  poBsu  preference  might  arise.  But  there  is  no  such  ca»e 
here.  The  minute-book  and  tbe  register  are  in  tbe  usual  form  $ 
tbe  minute  of  tbe  sasine  of  Donlop  and  Company,  subscribed  by 
the  presenter  and  tbe  keeper  without  any  qualification,  being 
first  in  the  minute-book;  and  that  of  Stein,  also  subscribed 
simply,  being  posterior  to  it.  The  registration  is  in  tbe  same 
order.  Wbst,  then,  is  it  on  which  a  claim  of  pari  passu  ranking 
is  raised  ?  Nothing  but  this,  that  tbe  minute-book  bears  as  to 
each  sasine,  that  it  was  presented  between  the  hours  of  eleven 
and  twelve  of  tbe  same  day.  But  as  the  Statute  requires  that 
the  minute  sbsU  be  made  and  subscribed  immediately  on  ibe 
writ  being  presented,  is  it  not  tbe  legal  and  necessary  presump- 
tion that  the  keeper  did  bis  duty,  and  that  though  both  sasines 
were  presented  within  the  same  space  of  sixty  minutes,  the 
minute  first  made  and  subscribed  does,  notwithstanding,  desig- 
nate the  writ  which  was  firat  presented  ?  Tbe  Lord  Ordinary 
can  see  no  justice  or  safety  in  any  other  rule.  But,  if  tbe  actual 
case  be  looked  into  more  narrowly,  there  are  other  considerations 
which  sppear  to  be  sufficient  to  resolve  it.  The  two  sasines 
were  presented,  not  by  two  persons,  but  by  tbe  same  peraon,  and 
the  averment  is  that  be  presented  tbem  at  the  same  time.  But 
there  is  not  only  no.  evidence  of  this  in  the  register,  but  actual 
snd  statutory  evidence  of  tbe  reveree.  For  tbe  presenter  has 
subscribed  liotb  the  minutes  without  reserve  or  qualification ; 
snd  the  Statute  says,  that  the  order  of  these  minutes  sbiJl  l>e 
the  precise  order  of  tbe  registration.  By  so  siibseribing,  tbe 
presenter  legally  attested  tbe  faet,  and  tbe  keeper  confirmed  it 
by  also  subscribing,  tbat  the  sasine  of  Dunlop  and  Company  was 


the  firat  presented,  tbe  minute  whereof  was  immediately  made 
and  subscribed.  Can  the  Court  allow  this  to  be  contradicted 
by  parole  evidence  ?  The  Lord  Ordinary  apprehends  that  it 
caunot,  and  that  it  would  be  most  dungeious  so  to  do.  But 
there  is  also  a  presumption  of  ordinary  law  and  justice  in  support 
of  this  state  of  tbe  register.  The  two  sasines  bad  been  talceB 
by  tbe  same  agent,  that  of  Dunlop  and  Company  being  three 
days  anterior  to  tbe  other.  It  is  averred  on  tbe  one  band*  and 
denied  or  not  admitted  on  the  other,  that  Mr  Stein,  in  trans- 
acting or  before  advancing  his  money,  was  aware  of  the  right 
previously  constituted.  There  can  be  little  doubt  of  tbe  faet» 
but,  at  auy  rate,  Mr  Stein*s  agent,  for  whom  be  is  answeraUe^ 
having  himself  taken  tbe  firat  sasine,  of  course  was  aware  of  it; 
If  he  had  doue  his  duty  strictly,  he  should  have  recorded  Dunlop's 
sasine,  even  before  he  took  tbe  other.  But  as  tbat  was  delayedp 
what  was  his  duty  after  both  were  taken  ?  Clearly  to  present 
Dunlop's  for  registration  first.  In  that  be  did  only  justice  to 
Dunlop  and  Company,  and  no  injury  to  .Stein.  Supposing, 
therefore,  that  be  did  go  to  tbe  register  having  both  in  bis  pofe^ 
session  at  tbe  same  time,  what  is  tbe  presumption,  independent 
of  the  evidence  of  the  register  ?  Is  it  to  be  presumed  tbat  be 
committed  a  gross  fraud  by  presenting  both  at  once,  so  as  to 
render  tbe  securities  equal?  Or,  tbat  be  did  justice  between 
bis  clients  as  bis  duty  required  ?  Tbe  Lord  Ordinary  conceives, 
tbat  tbe  presumption  of  fact  and  law,  arising  from  the  situation 
of  the  presenter  of  both  sasines,  is  in  precise  conformity  witCi 
tbe  fact,  as  be  has  solemnly  attested  it  by  bis  subscription  of  tbe 
minutes,  that,  whether  he  held  both  in  his  hand  or  not,  be  did 
present  tbe  one  for  registration  first,  and  the  other  only  after  it 
bad  been  duly  entered,  or,  what  is  tbe  same  thing,  that  be  pre- 
sented them  in  that  order,  and  with  that  explanation  of  his  act 
and  purpose.  But  though  these  views  are  not  without  import* 
anee,  the  Lord  OrdtuMry  rests  his  opinion  on  the  legal  effect  of 
the  minute-book  and  register  as  they  stand.  Tbe  Lord  Ordinary 
has  not  decidi^d  the  other  point  of  the  cause,  viz.,  whether  Dun- 
lop and  Company,  as  the  venders  of  the  subject,  are  accountable 
for  tbe  residue  of  the  price,  after  payment  of  their  debt,  expenses 
of  the  sale.  &c.,  which  was  left  in  the  hands  of  Wilson,  the 
agent  who  carried  through  the  sale;  because,  on  looking  over 
the  record  and  the  notes  of  the  debate,  be  is  afraid  tbat  the  caus^ 
might  get  into  some  perplexity,  and  be  might  proceed  in  error^ 
if  be  did  not  first  bear  what  it  is  precisely  which  Wilson  pleads  in 
defence  to  the  action  of  relief.*' 

The  parsuers  reclaimed. 

The  Court  adhered^  with  expentes  since  the  dale  of 
the  Lord  Ordinary's  interlocutor. 

Lord  Ordinary,  Moncreiff. — /tct.  Dean  of  Faculty  ( Hope) 
and  Sandford;  D>«niel  Fisher,  S.S.C.,  4g^'*'* — '^f^*  Keay  and 
Rutherfurd;  Thomas  Johnstone,  S.S.C.,  Jgem. — Mr  Holland^ 
aerk.—lG.D.l 


2ith  Februarjf  1835. 
First  Division. — (G.D.) 

No.  190. — ^William  Eitino,  Suspender,  v.  Lady 
Stbathmore  s  Trcstbbs,  HespondentSm 

Decree  in  Absence-— SuspensiMi — Process — Cireunulanees  tls 
wftich  a  decree  ia  absence  having  been  pronounced  bjf  the  OauH 
qfSeuion,  decerning  against  a  party  to  ugn  a  disckargef  and  fur 
expenses  ofproceu  g  ami  Utters  having  been  written,  promising 
to  sign  the  discharge-^tuependon  of  a  charge  for  Uie  expenses  ^ 
process  refused. 

Previous  to  the  marriage  of  the  Countess  of  Strathr 
more  to  the  present  Earl,  she  executed  a  tru8t«deed, 
conveying  to  Mr  Cheape  and  Mr  Campbell  certain 
annuities  in  trust,  exclusive  of  her  husband's  Jus  ma* 
riii.  The  Countess,  however,  having  subscrioed  cer- 
tain bills  and  obligations  for  the  Earl,  a  competition 
arose  for  the  annuities,  which  were  consequently  con- 
signed in  a  multiplepoinding.  Mr  Laing,  bookseller, 
was  found  to  be  a  preferable  creditor ;  and  after  he  had 


250 


THE  SCOTTISH  JURIST. 


[Feb. 


drawn  payment  from  the  bank»  there  remained  £1206, 
5«.,  bearing  interest  from  18th  June  1831.  The  claims 
lodged  for  all  the  other  parties  were  withdrawn,  ex- 
cept those  fur  the  suspender  (who  had  acquired  right 
to  some  of  Lady  Strathmore's  obligatiunsi  for  the 
Earl)  and  the  respondents,  Lady  Strathmore's  trus- 
tees. By  final  interlocutor  in  the  multiplepoinding, 
Lord  Mackenzie  repelled  the  suspender's  claim  to  a 
certain  extent,  and  sustained  it  generally,  quoad  ultra^ 
under  the  condition  that  he  should  be  able  to  show  that  - 
it  was  not  affected  by  a  certain  other  accounting.  The 
respondents  were,  by  the  same  intorlocutur,  found  en- 
titled to  the  balance  of  the  fund,  after  deducting  the 
suspender's  claimyin  so  far  as  it  should  be  found  valid. 
Thereafter,  it  was  verbally  agreed  between  the  parties 
that  the  suspender's  claim  should  be  compromised 
for  £650,  and  the  following  interlocutor  was  conse- 
quently pronounced  in  the  multiplepoinding,  9th  July 
1831: 

•*  Having  heard  parties*  procunitore,  of  consent  prefers  the 
claimant,  William  Ewing,  primo  loco,  ta  the  extent  of  J^650. 
upon  bis  granting  to  Lady  Stmthmore  and  her  trustees  a  full 
discharge  of  all  claims  which  he,  either  as  an  individual  or  as 
executor-creditor  of  the  late  John  Buchan,  W.S.,  may  have 
against  Lady  Strathmore  or  against  her  trusrecs.  or  against  the 
liferent  annuities  l)«*longing  to  her  Ladyship,  and  a  renunciation 
of  fell  diligence  of  inhibition,  adjudicalion,  or  arrestment  which 
lie  may  have  used  against  said  annuities,  stich  dif^charge  and  re« 
nunciation  being  to  be  granted  at  the  expense  of  Lady  StrHth- 
more*8  trustees,  and  to  be  executed  within  ten  days  from  this 
date:  And  prefers  the  other  claimants,  Lady  Strathmore's  trus- 
tees, secundo  loco,  upon  the  balance  of  the  fund  in  mediot  after 
satisfying  the  claim  of  the  said  William  Kwing :  Finds  neither 
party  entitled  to  expenses  of  process;  grants  warrant  upon  the  , 
Kuyal  Bank  and  their  cashier  to  pay  over  the  whulc  sums  con- 
signed, aod  interest  thereon,  to  each  of  the  said  William  Ewing 
and  Lady  Stratbmore*8  trustees,  and  grants  warrant  on,  and  or- 
dains the  clerk  of  Court  to  deliver  up  the  Bunk  rei'eipts  accord- 
ingly, and  decerns,  and  allows  the  decreet  to  go  out  and  be  ex- 
tracted as  interim.** 

'  The  suspender,  from  a  mistake,  as  was  alleged,  of 
the  clerk  who  had  the  custody  of  the  receipt,  was  al- 
lowed to  get  up  the  £650  without  granting  the  stipu- 
lated discharge,  to  compel  which  the  respondents 
raised  an  action  before  the  Court  of  Session,  conclud- 
ing that,  in  the  event  of  the  suspender*s  refusal  to 
grant  the  discharge,  it  should  be  found  and  declared 
— 1.  That  the  grounds  of  debt  and  diligence  held  by 
the  taspender  were  cancelled  as  against  the  respon- 
dents. 2.  That  the  inhibitions  and  adjudications  led 
by  him  were  annulled  and  recalled,  and  that  the 
Keeper!  of  the  Records  should  be  authorised  to  score 
and  mark  them  accordingly.  Appearance  was  en- 
tered in  this  action  for  the  suspender,  and  the  sum- 
mons taken  to  see  on  15th  May  18d4y  The  defences 
were  due  on  29th  May,  but  none  were  lodged.  On 
31st  May  the  suspender's  agent  wrote,  that  the  suspen- 
der was  ready  to  sign  the  discharge,  on  the  respon- 
dents paying  the  expenses  incurred  regarding  it,  and 
also  the  expenses  of  raising,  executing,  and  recording  the 
inhibitions.  The  respondents'  agent  answered  on  4th 
June,  that  he  considered  the  respondents  liable  for  the 
expenses  of  the  discbarge,  but  for  no  other  expenses,  the 
jE650  having  been  meant  to  comprehend  every  thing,  as 
the  interlocutor  showed.  Thereafter,  a  delay  of  a  fort- 
night was  granted,  that  the  suspender  might  either 


lodge  defences  or  sign  the  deed.  No  defences  were 
however  lodged,  nor  did  the  suspender  sign  the  dis- 
charge, and  decree  in  absence  was  pronounced  on 
24th  June  1834.  The  suspender's  agent  then  bor- 
rowed the  proceeding^,  with  the  avowed  intention  of 
lodging  a  reclaiming  note.  He  kept  them,  however, 
till  past  the  box*day,  withotit  doinff  so,  and  then  a  cap- 
tion being  marked,  he,  on  Sd  October,  wrote  to  the  re- 
spondents' agent,  that  it  would  be  quite  unnecessary 
to  extract  the  decree,  as  he  had  no  doubt  the  suspen- 
der would  sign  the  discharge  on  his  return  from  Lon- 
don, within  a  fortniglit. 

''Before  leaving  town  myself,  on  the  16th  August,  I  arranged 
with  hi 01  not  to  reclaino,  and  he  promised  to  sign  the  renuncia- 
tion, on  my  sending  it  to  him,  but  which  I  omitted  to  do,  and  by 
the  time  1  returned  from  the  Continent  1  found  him  in  Londoti, 
where  be  intended  to  remain  about  ten  days." 

The  suspender  himself,  thereafter,  wrote  from  Bris- 
tol to  the  respondents'  agent  on  17th  October  : 

"  Mr  Wotherspoon  writes  me  that  you  appear  exceedingly 
anxious  to  extract  the  decree  against  me  regarding  the  diiicbarge 
to  Lady  Strathmore.  I  certainly  meant  to  have  signed  it  before 
leaving  Edinburgh,  but  being  hurried  away  to  the  Uom-Goards 
on  the  spur  of  the  moment,  on  an  urgent  affair  of  my  son's. 
Lieutenant  Ewing,  it  was  in  that  way  omitted.  You  may  make 
yourself  easy,  however,  and  rely  on  the  discharge  beiug  executed 
on  my  return.'* 

The  suspender  was  in  Edinburgh  within  a  few  days 
after  the  date  of  this  letter,  but  not  having  signed 
the  discharge  up  to  29th  October,  the  decree  was 
then  extracted,  and  a  charge  given  for  £20,  Is.,  being 
the  expenses  of  process,  and  £3,  11.  7^.  as  the  dues 
of  extract.  No  charge  was  given  to  sigu  the  dis- 
charge, the  respondents  resting  satisfied'  with  the  de* 
claratory  decerniture  in  the  decree,  that  the  suspen- 
der's grounds  of  debt  and  diligence  were  to  be  held 
cancelled  and  of  no  effect.  The  suspender  then  pre- 
sented the  present  bill  of  suspension  of  this  charge, 
as  proceeding  on  a  decree  in  absence,  which  he  con- 
tended ought  not  to  have  been  pronounced  ;  because, 
according  to  the  universal  law  and  practice  of  the  pro- 
fession, where  nothing  was  said  in  the  interlocutor  on 
the  subject,  the  suspender  was  entitled,  before  dis- 
charging the  respondents,  to  payment  of  the  expenses 
of  his  diligence,  amounting  to  nearly  £50.  He  far- 
ther contended,  that  it  was  understood  that,  under  the 
decree  in  the  multiplepoinding  of  9th  July  1831,  the 
suspender  was  to  get  £55  additional  to  the  sum 
thereby  found  dae  to  him,  which,  however,  the  re- 
spondents had  afterwards  refused  to  pay,  on  tho  alle- 
gation that  there  was  no  such  understanding.  The 
suspender  offered  to  pay,  or  find  caution  for  £7,  Is. 
l^d.,  or  what  might  be  found  to  be  the  proportion  of 
the  expenses  caused  by  his  not  lodging  defences.  The 
bill  of  suspension  bore,  that  the  suspender  bad  raised 
a  reduction,  but  none  was  produced. 

The  Lord  Ordinary,  on  27th  January  1835, 

"  Having  considered  the  bill,  with  the.  answers,  and  f  eUtive  pro- 
ductions, refuses  the  InU :  Finds  the  suspender  liable  in  ex- 
penses. 

**  Note. — No  redaction  has  been  actually  instituted — and, 
though  it  bad,  the  circumstances  of  the  case,  in  so  far  as  the 
charge  for  expenses  is  concerned,  bring  this  suspension  within 
the  priseiple  of  the  case  of  Maodonald,  18th  November  1822." 

The  suspender  reclaimed : 
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lAird  i?d(gra.v.— It  is  ■  great  perfection  in  the  Imw  of  Scot- 
land, that  it  recogTiiHes  the  principle  of  bona  End  mala  Ji'let  in  its 
rates.  Il  is  impossible  to  read  the  letters  uf  the  suspender  and 
his  agent  bere,  without  seeing  that  this  bill  is  presented  pesiinia 
fide. 

I^rd  Pmideni, — This  case  is  stronger  tlutn  the  CMe  of  Mac* 
donald. 

The  Court  adhei^edy  with  additional  expenses. 

Reapondents'  Authorities. — Macdonald  o.  Mackensie,  IStb 
November  1822;  2  S.  &  D.  4.  Campbell  o.  M'Kay.  derided 
in  Bill- Chamber.  Speech  of  Lord  Chanceller  in  Wilson  and 
M'Lellan  o.  Sinclair;  4  Wilson  and  Shaw,  400. 

Lord  Ordinary,  Cockburn. — Ad.  Cuningharoe ;  Wotherspoon 
and  Mack,  W.S.. /I^(^f.*^i^//.  Rutberfurd;  Andrew  Clason, 
W.S.,  ^^eni.— Mr  Bell,  CUrk,-^\  G,D.] 

2Uh  Februarj/  1835. 

FiEST  Division.— (G.  D.) 

No.  191. — Bennett's  Trustees  v.  Burgess. 

Procesa — Aiiditor*s  Report — Expenses. 

This  case  was  enrolled  to  approve  of  the  auditor's 
report.  The  other  party  statea  that  they  had  omitted 
to  lodffe  a  note  of  objections,  and  craved  that  the  case 
should  be  delayed  to  afford  time  to  do  so :  whereupon 
it  was  maintained  that  they  ought  to  be  liable  in  the 
expenses  of  this  appearance,  which  the  Court  at  drat 
seemed  inclined  to  grant,  and  to  modify  to  £3,  Ss., 
but  afterwards  delayed  the  case,  reserving  all  ques- 
tions of  expenses. 

Jcl.  Jardine. — Ait.  Lurosdaine.— -[0.2>.] 

2Uh  February  1835. 

SscoNo  Division. — (W.  H.  D.) 

1^0.  192. — Sir  John  Nisbett's  Trustees,  v. 

NlSBETT  AND    OTHERS. 

Hunband  and  Wife-^  Separation,  Contract  of — Jus  RelictsB— 
Terce — Feu«Dutica— ^  Scotiman^  poMseued  of  heriiaffle  eiiales 
in  Scotiand  and  in  South  Carolina  fpreifioua  to  tit  sefMralion 
Jront  the  BrUiih  CrownJ^  having  married  an  American  lady  ;<— 
ike  parlies  having  toon  thereafter  teptirated,  an^t  on  that  occasion 
executed  a  deed  of  agreement,  by  which  the  ttifi  was  provided  lu 
an  annuity  of  £300  out  of  her  husband^s  ettatCt  during  her  life, 
for  ber  maintenance  and  support,  and  allowed  the  uncontrolled 
use  of  her  own  separate  funds  i^^he  wife  having  afterwards 
claimed,  and  obtained  in  the  American  Courts,  decree  against  her 
husband  for  an  yearly  sum,  in  name  ofaUmony,  of  8000  dollars, 
f including  the  anntsily  of  JSSOOj  j  and  having  some  time  after 
void  this  annuity  to  her  huUnsnd,  and  discharged  him  of  aU  claim 
Jor  alimony  at  her  instance  during  the  joint  lives  of  the  parties, 
Jor  the  sum  of  20,000  dollars  ;-^he  husband  having  died  in 
England,  where  he  was  latterly  domiciled,  and  Uft  an  heritable 
estate  in  Scotland,  adjoining  Edinburgh,  yielding  a  large  revenue 
in  feU'duties,  besides  a  considerable  succession,  both  heritable 
and  moveable,  in  England-^Held,  in  respect  of  the  husband*s 
dowueUe  ai  his  death,  that  the  widow  was  not  entitled  to  jus 
relictas,  but  that  she  was  entitled,  notwithstanding  the  can^ 
tract  of  separation,  and  the  subsequent  transactions  in  regard  to 
her  alimony,  to  a  terce  of  the  etlate  in  which  her  husband  died 
in/eft,  esteiusiye  of  superiorities  and  Jeu*dutieSf  or,  alternatively, 
to  her  annuity  of  jCSOO  a^yetar^ 

The  late  Sir  John  Nisbett  of  Dean,  possessed  the 
estates  of  Dean  in  Scotland,  and  of  Deanhall  Planta- 
tion  in  Sooth  Carolina.  About  July  1797,  Sir  John 
went  to  visit  his  American  estate,  and  shortly  there- 
after married  Miss  Alston  of  Prince  George's  parish, 
South  Carolina,  receiving  with  ber  a  marriage  por- 
tion 4rf  £1500.    There  was  no  marriage-contract.  Tbe 


parties  lived  unhappily ;  and  about  six  months  after 
marriage.  Sir  John  returned  to  Britain,  leaving  Lady 
Nisbett  in  America,  to  which  he  himself  never  re- 
turned. In  1806,  Lady  Nisbett  joined  Sir  John  in 
England,  but  left  him  in  a  few  months  and  returned 
to  America.  She  again  visited  England  about  the 
year  1810,  became  reconciled  to  her  husband,  and 
began  to  live  in  family  with  him,  but  a  fresh  quarrel 
occurred,  and  the  partieii,  by  mutual  consent,  resolved 
on  a  permanent  separation.  With  this  view,  they 
executed  in  February  1810,  in  England,  an  indenture 
or  deed  of  separation,  proceeding  on  the  narrative^ 
that  whereas  the  said  Sir  John  Nitfbett, 

*<  and  Dame  Maria  his  wife,  have  mutually  agreed,  by  reason  of 
various  unhappy  differences  which  have  of  late  oocunvd  between 
them,  to  live  separately  and  apart  from  each  other ;  and  wbereaa 
the  said  Sir  John  Nisbett  bath  agreed  to  allow  his  said  wife  an 
annuity  of  jCSOO  per  annum  during  her  life,  for  her  rosintenance 
and  support,  to  be  paid  every  year  at  the  time  herein  after  ex- 
pressed ;*'  the  indenture  **  witnessetb,  that,  in  pursuance  of  the 
said  herein  before  mentioned  agreement/*  Sir  John  covenanted 
and  agreed  that  it  should  be  lawful  for  Lady  Nisbett,  **  at  all 
times  hereafter,  during  their  joint  lives,** 

to  live  separately  and  apart  from  him,  notwithstand- 
ing her  coverture,  wholly  freed  and  discharged  of  his 
authority  and  restraint  in  all  respects,  as  if  she  were 

Kjemme  sole, 

**  And  further,  that  he,  the  said  Sir  Jobn  Nisbett,  his  executors, 
administrators,  or  asHgnt,  shall  not,  nor  will,  at  any  time  or 
times  hereafter,  claim  or  demand  any  of  the  jewels,  plate,  moniei, 
clothes,  linen,  weariiig-apparel,  or  other  goods,  property,  or 
effects  whatsoever,  both  real  and  perianal^  which  she  the  said 
Dame  Maria  Nisbett  now  hath,  or  at  any  time  during  such  se- 
paration shall  or  may  purchase,  or  by  gift,  devise,  or  any  other 
means,  have  acquired,  or  become  possessed  of;  bnt  that  she, 
the  said  Dame  Maria  Nisbett,  shall  and  may,  from  time  to  time, 
and  at  all  times,  peaceably  and  quietly,  retain,  use,  and  enjoy 
the  same,  and  shall  or  may,  by  her  will  or  testament,  or  any 
writing  in  the  nature  of  or  purporting  to  be  her  will  or  testament, 
give,  devise,  bequeath,  or  dispose  thereof  to  any  person  or  persons 
whomsoever.**  Moreover,  Sir  John,  **  for  himself,  his  hein, 
executors,  and  atlministtators,**  farther  covenanted  and  agreed^ 
**  that  be,  the  said  Sir  John  Nisbett,  shall  and  will,  yearly  and 
every  year  during  the  natural  life  of  the  said  Dame  Maria  Nisbeti, 
well  and  truly  pay,  or  cauHe  to  be  paid  unto  ber  the  said  Dame 
Maria  Nisbett,  or  unto  William  Drayton  of  Charleston  in  Sovth 
Carolina,  his  executors  or  administrators,  for  ber  use,  an  annuity 
or  yearly  sum  of  £900  of  lawful  money  current  in  Great  Britain^ 
free  and  clear  of  and  from  all  charges  and  deductions  whatsoever 
(except  tbe  property-tax),  on  tbe  1st  day  of  Janoary  in  every 
year,  at  or  in  the  common  dining-hall  of  Lincoln's  Inn  in  the 
county  of  Middlesex,  between  the  boars  of  ten  and  twelve  of 
that  dav ;  the  first  of  tbe  said  payments  to  begin  and  be  made 
on  the  1st  day  of  Janoary  next*' 

This  annuity  was  declared  to  be  granted  for  tbe 
sole  and  separate  support  and  maintenanee  of  Lady 
Nisbett,  not  to  be  subject  to  Sir  John's  debts  and  en- 
gagements, and  to  be  payable  on  Ladv  Nisbett*B  own 
receipt.  It  was  however  provided,  that  if  Sir  John 
should,  at  any  time  daring  their  joint  lives,  be  sued 
by  Lady  Nisbett,  or  any  one  in  her  behalf,  in  order  to 
«•  compel  him  to  pay  and  allow  unto  her,  while  she 
and  the  said  Sir  John  Nisbett  shall  live  separate  and 
apart,  any  farther  or  other  sum  or  sums  of  moneir 
whatsoever,  for  or  by  way  of  alimonv*  or  otherwiset ' 
or  for  any  debts  or  goods  incurred,  bought,  or  re- 
ceived fur  the  use  of,  or  by  the  means  and  proenre- 
ment  of  Lady  Nisbett,  it  should  be  lawful  for  Sir 
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John,  *'  his  heirs,  executors  and  administratorSi  to 
retain  and  deduct  to  himself  and  themselves,  out  of 
the  next  and  erery  succeeding  payment  of  the  said 
annuity  or  yearly  sum  of  money,  as  far  as  the  same 
will  extend,"  all  and  every  such  sum  and  sums  of 
money,  costs,  charges,  damages  and  expenses,  as  he, 
his  curators  and  administrators,  might  be  lawfully 
charged  with,  or  be  compellable  or  made  liable  to  pay. 
Lastly,  It  was  provided,  that  if  Mr  Drayton,  or  any 
futirre  trustee  or  trustees  to  be  appointed  in  pursu* 
ance  thereof,  should  die,  or  decline,  or  become  inca- 
pable to  act  in  the  execution  of  the  trusts  of  the  in- 
denture, it  should  be  lawful  for  Lady  Nisbott  to 
aubstttote  or  appoint  any  other  person  or  persons  to 
act  as  trustee  or  trustees. 

At  this  period,  the  rental  of  the  estate  of  Dean  did 
not  exceed  £800  a-year,  while  that  of  the  Deanhali 
Plantation  was  considerably  less.  After  executing 
this  deed,  Sir  John  took  up  bis  permanent  residence 
in  England,  and  Lady  Nisbett  returned  to  America; 
and  in  1813,  war  having  broke  out  between  Great 
Britain  and  America,  she  filed  a  bill  of  alimony  against 
Sir  John  in  the  Court  of  Equity  of  Sooth  Carolina^ 
in  which  she  stated  in  her  action,  that  when  Sir  John 
mnd  Lady  Nisbett  separated  in  1810» 

<*  she  required  of  the  defendant  to  make  some  proTision  for  her 
future  separate  maintenance ;  that  he  represented  bis  income  to 
be  small,  but  settled  ^300  a-year  upon  her;  that  his  fortune 
has  been  lately  much  increased  by  the  expiration  of  his  leases 
in  Scotland  and  other  causes,  and  the  deed  of  separation  was 
purposely  left  open  for  an  addition  tbereio,  in  case  of  an  ac 
cession  to  his  fortune ;  that  his  estate  in  Scotland  produces,  with 
attention,  at  least  JC4000  a-year ;  and  his  estate  here,  which  is 
subject  to  the  jurisdiction  of  this  Court,  brings  him  an  income 
of  about  ;€2000.*'  The  bill  prayed  for  alimony  <«  in  proportion 
to  the  increase  of  defendant's  fortune." 

No  appearance  being  made  by  Sir  John,  he  was 
held  pro  confesso^  and  the  Court  (February  1816) 
pronounced  a  decree,  ordering 

**  that  defendant's  agent,  James  drson,  Esq.,  do  pay  over  yearly, 
on  the  I  St  of  May,  into  the  hands  of  tbe  commissioner  for  com- 
plaint,  aa  alimony,  from  the  amount  of  defendant's  crop,  the 
sum  of  3000  dollars,  including  and  taking  tn  the<annoity--*wbich 
sum  is  equal  to  one-tbird  of  tbe  average  of  defendant's  income, 
both  here  and  in  Great  Britain,  as  was  reported  by  the  commis. 
sioner;  that  the  said  James  Carson  be  empowered  to  retain  tbe 
remainder  of  said  crops  in  satisfaction  of  his  debt,  until  the 
same  be  fully  paid;  that  defendant  be  perpetaally  enjoined 
from  selling  his  estate  here ;  that  complainant  have  leave  to 
apply  for  increase  of  said  sum,  upoiy  any  increase  of  defendant's 
fortune;  and  that,  agreeably  to  her  deed,  she  do  pay  the  eosts 
of  this  suit." 

In  May  1819,  Sir  John  oonrejred,  by  a  trust-eon- 
▼eyAoee  and  will,  hit  estates,  both  Seoteh  and  Ame<- 
rioan,  to  trustees  for  certain  trust  purposes  specified 
in  a  relative  deed  of  instructions  of  the  same  date ; 
and  by  this  deed  he  directed  4*2000  to  be  paid  to 
JLady  Nisbett  on  his  death,  in  addition  to  her  annuity 
«of  £300,  upon  her  discharging  all  claim  for  dower  or 
terce,  and  erery  other  claim  whatever  out  of  his 
.estates.  In  April  1821,  baring  determined  to  sell  the 
Deanhali  Plantation  estate,  he  entered  into  an  ar- 
rangement with  Lady  Nisbett,  bjr  which  she  agreed 
•to  daacharge  her  claima  on  consideration  of  receiving 
80,000  dollars,  and  all  arrears  of  alimonvy  and  to  con- 
car  in  the  judicial  injooction  against  the  sale  of  the 


estate  being  withdrawn.  A  deed  of  release  and  in- 
demnity was  accordingly  executed  in  May  1821,  be* 
tween  Lady  Nisbett,  her  father  Mr  Alston,  and  Sir 
John,  which,  after  narrating  the  decree  of  the  Ame- 
rican Court,  awarding  3000  dollars  per  annum  to 
Lady  Nisbett  as  alimony, — the  injunction  granted 
against  tlie  side  of  the  estate,  and 

**  that  tbe  safd  Sic  John  Nisbett  is  wiNing  to  pay  to  the  said 
Maria  Ntsbett  the  som  of  00,000  dollars,  in  full  satisfaetiun 
and  discharge  of  tbe  said  decree,  and  in  full  discharge  of  all 
future  alimony  whatsoever,"— proceeds  in  the  following  tarmac 
*'  This  indenture  witnesseth,  that  for  and  in  consideration  of  the 
aforesaid  aum  of  20,000  dollars,  by  the  said  Sir  John  Nisbett  t^ 
her  the  said  Dame  Maria  Nisbett,  well  and  truly  paid  and  satia- 
iied,  at  and  before  tbe  ensealing  and  delivery  ot  these  presenta* 
the  receipt  whereof  is  hereby  acknowledged,  she,  the  said  Maria 
Nisbett,  hath  released  and  discharged,  and  by  these  presents 
doth  release  and  discharge  him,  the  said  Sir  John  Nisbett,  of 
and  from  all  maintenance  and  alimony  whatsoever,  and  of  and 
from  all  agreements  and  conlracU  Jor  providing  or  teeuritrg  Ike 
same,  and  also  from  all  dues,  reciconings,  debts,  or  demands, 
which  she,  the  said  Maria  Nisbett,  now  or  at  any  time  here- 
after, might  have,  or  claim  to  have,  against  him  the  said  Sir 
John  Nisbett,  under  or  by  virtue  of  the  decree  of  the  Court  of 
Equity  of  South  Carolina  aforesaid  ;**  and  **  that  the  said  Wil- 
liam Alston,  in  pursuance  of  this  agrvement,  dotb  coYetnar, 
promise  and  agree,  to  and  with  tbe  aaid  Sir  John  Nisbett,  ia 
manner  following  ;  that  is  to  say,  that  be,  tbe  aaid  Wiliima 
Alston,  his  heirs,  executors,  or  administrators,  shall  fiom  time 
to  time,  and  at  all  times  hereafter,  well  and  sufficiently  save» 
defend  and  keep  harmless,  as  well  the  said  Sir  John  Nisbett, 
his  heirs,  executors  and  administrators,  as  also  their  and  every 
of  their  lands,  tenements,  goods  and  chattels*  o(,  from,  and 
against  payment  of  all  manner  of  debts  whatsoever,  which  she, 
the  said  Maria  Nisbett,  from  henceforth  shall  contract  or  make 
with  any  person  or  persons  whomsoever ;  and  also,  of  and  from 
the  payment  of  all  alimony  and  matateiiaoce  wbatsoever,  whicb 
tbe  said  Maria  Nisbett,  at  any  times  hereafter,  magf  claim  or  </e- 
manef  during  the  continuance  of  their  separation^  and  of  and  from 
all  costs  and  damages  whatsoever,  which  the  said  Sir  John 
Nisbett  may  pay  or  sustain,  by  die  aaid  Maria  Niabett'a  eon- 
tracting  such  debt  or  demand  of  any  sarh  alisMHiy  oc  allow* 
ance." 

At  the  same  time.  Lady  Nisbett  granted  in  favour 
of  Mr  Carson,  the  purchaser  of  Deanhali  Plantation, 
a  renunciation  of  all  claim  of  dower  over  that  estate, 
which  was  duly  recorded  in  the  title  given  to  him. 
After  payinff  the  debt  upon  the  estate,  the  arrears  of 
alimony,  and  the  20,000  dollars  to  Lady  Nisbett,  there 
remained  of  the  price  for  Sir  John  £6200,  which  was 
transmitted  in  bonds  to  his  agents  in  Scotland.  In 
November  1825,  Sir  John  executed  at  Cheltenham  an 
additional  trust-disposition  and  deed  of  directiona  to 
his  trustees,  oonveying  to  them  his  Scotch  eatatea  for 
the  uses  and  purposes  mentioned  in  the  deed  of  in- 
structions of  1813,  as  therein  added  to  or  altered,  and 
proceeding  on  the  narrative  partly  that  he  had  sold 
his  American  estate, — that  Lad^  Nisbett  had  '*  ac- 
cepted a  certain  portion  of  the  price  thereof  in  liea  of 
all  her  claims,  legal  or  conventional,  upon  me  or  upon 
my  estate  and  eifects,"  and  partly  on  the  narmcive 
tliat  he  had  recently  entered  into  an  advantageous 
contract,  in  regard  to  hia  estate  of  Dean,  with  John 
Paton,  builder  in  £dinbofgh,  to  whom  he  fevad  tbe 
-whole  of  it,  in  consideration  of  a  certain  yearly  aom. 
Of  the  same  date,  Sir  John  execnted  a  codicil  to  bis 
will,  conveying  to  his  trustees  his  hooae  and  premises 
in  Cheltenham  in  troat,  for  the  use  of  Mrs  Ryron  dur- 
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inn^  bM*  life,  and  to  be  conveyed,  on  ber  deatb,  to  ber 
son,  Mr  John  Nisbett,  wbom  failing,  to  his  heirs.  The 
farnitare,  plate,  &c  in  the  house  at  Cheltenham,  were 
specially  beqaeathed  to  Mrs  Byron  for  her  special 
use  and  benefit.  After  this  period.  Sir  John  entered 
into  another  transaction,  in  December  1826,  with  Mr 
Paton,  in  regard  to  the  fiea-daties  and  compositions 
payable  for  the  estate  of  Dean,  whereby  the  latter 
agreed  to  pay  Sir  John,  from  Martinmas  1826  to 
Whitsanday  1835,  £2000  a-year,— from  1835  to  1845, 
£2500,  and  after  1845,  £3000  per  annum.  Sir  John 
died  at  Naples  in  September  1827,  and  immediately 
thereafter  various  conflicting  claims  were  brouglit 
against  his  trustees  by  Lady  Nisbett,  Mrs  Byron  and 
others.  The  trustees  bronght  a  multiplepoinding,  in 
which  they  condescended  on  the  property  and  funds 
conveyed  to  them  as  consisting  of  heritable — I.  The 
estate  of  Dean. — II.  The  house  and  pertinents  at 
Cheltenham,  devised  in  trust  for  the  liferent  use  of 
Mrs  Byron. — Personal — That  his  moveable  estate, 
witli  the  exception  of  his  personal  estate  in  England, 
specially  devised  to  Mrs  Byron  by  his  will  executed 
in  England,  ^mounted  to  £6506,  1.  5.,  and  that  of  this 
sum  £5993,  14.  5.  at  least  was  composed  of  the  pro- 
ceeds of  the  South  Carolina  estates.  Upon  this  pro- 
perty and  funds  Lady  Nisbett  claimed  to  be  ranked, 
prima  loeot  for  her  terce  and  jus  relictce.  Her  claim 
for  terce  was  first  opposed  by  the  other  claimants,  on 
the  ground  that  she  was  an  alien,  being  born  in  South 
Carolina.  This  objection  was  folly  discussed  on  cases, 
and  repelled  by  the  Court  on  17th  January  1834—- 
(yide  ante.  Vol.  VI.  p.  194).  By  this  judgment  cases 
were  also  ordered  on  the  other  objections  to  Lady 
Nisbett's  claims,  to  be  laid  before  the  First  Division 
and  permanent  Lords  Ordinary — I.  Against  the  claim 
of  terce  generally,  it  was  maintained  that  it  was  ex- 
cluded by  the  contract  of  separation  in  1810,  and  did 
not  revive  by  the  new  arrangement  and  transaction  in  I 
1821,  after  the  legal  proceedings  in 'America:  That 
che  contract  of  1810  was  both  a  contract  of  separation 
and  a  postnuptial  contract  of  marriage,  securing  to 
L«ady  Nisbett  a  jointure  of  £S00  during  her  natural 
life :  That  the  terce  was  therefore  excluded  by  the 
Act  1681,  c  10:  That  the  provision  in  the  contract 
was  an  adequate  provision  at  the  time,  and  therefore 
could  not  be  revocable  as  a  donatio  inter  virum  et  uxo' 
rem  :  That  the  transaction  of  1821  was  not  intended 
to  be  a  revocation  of  the  previous:  contract,  quoad  Letdy 
Nisbett's  provision,  but  rather  as  the  purchase  by 
Sir  John  of  Lady  Nisbett's  discharge  of  ail  claims 
against  his  estate,  by  payment  of  a  large  sum,  and  re« 
nouciation  of  his  claim  upon  any  separate  estate  she 
might  afterwards  acquire. — IL  That  even  supposing 
Lady  Nisbett*s  claim  for  terce  not  to  be  excluded  by 
the  contracts  entered  into  between  her  and  her  hus- 
band, her  claim  must  be  confined  to  a  terce  of  the 
rental  of  Sir  John's  land  estate,  and  cannot  extend  to 
a  third  of  the  feu-duties  payable  for  the  part  of  the 
property  feued,  according  to  the  cases  of  Laird  of 
Lamington  v.  his  Mother,  14th  February  1628;  Lady 
Dunfermline,  Idth  February  162a— III.  That  Lady 
Nisbett  cannot  claim  herjus  relicttBy  as  Sir  John  Nis* 
bett  died  domiciled  in  England,  where  svcb  a  claim 
is  not  recognised. 


In  ansxf^er  to  these  objections,  it  was  maintained  by 
Lady  Nisbett-^ I.  That  the  contract  of  separation  ia 
1810  was  not  intended  to  be,  and  was  not  in  its  terms 
a  postnuptial  contract  of  marriage :  That  the  provi- 
sion of  £300,  therein  fixed,  was,  by  the  deed  itaelf, 
made  subject  to  the  contingency  of  an  application  for 
an  increase  of  alimony  at  any  time :  That  this  deed  of 
separation,  and  the  provision  there  fixed,  were  not 
subsisting  at  the  death  of  8ir  John  Nisbett, — a  dif* 
ferent  arrangement,  and  another  provision  having 
been  substituted  in  their  stead  by  the  decree  in 
1816,  and  the  transaction  in  1821,  which  were  also 
intended  to  last  only  for  the  joint  lives  of  the  parties ; 
but  even  supposing  that  the  contract  of  separation 
was  not  sopited  by  the  transaction  in  1821,  still  the 
claimant  would  be  entitled  now  to  revoke  it,  on 
the  ground  of  inadequacy,  and  recur  to  her  legal 
rights. —  li.  That  the  terce  must  be  exigible  out  of 
the  whole  of  Sir  .John's  estate  in  Scotland,  including 
the  feus :  That  if  the  principle  of  restriction,  recog- 
nised in  the  case  of  Lamington,  l4th  February  1628, 
were  to  be  acted  on  at  the  present  time,  it  would  bo 
the  cause  of  the  greatest  injustice  to  widows,  it  being 
thus  in  the  power  of  the  husband,  while  he  largely 
increassd  his  own  revenue  by  feuing  all  his  estate, 
entirely  to  defeat  the  claim  of  his  widow  to  any  terce 
at  all. — III.  That  Sir  John,  who  was  a  Scotsman 
born,  and  had  a  landed  estate  in  Scotland,  which  ho 
occasionally  visited,  did  not  lose 'his  Scotch  domicile, 
to  the  efi\»ct  of  making  the  law  of  England  the  regu* 
later  of  his  right  of  disposal  of  his  moveable  property : 
That,  on  the  contrary,  in  a  question  with  his  widow, 
the  power  of  disposal  must  depend  on  the  law  of  Scot- 
land, according  to  which  he  could  not,  by  any  testa- 
mentary deed,  prejudice  her  claim  Xjojiis  relictee. 

The  following  opinion  was  returned  by  the  Lord 
President,  Lords  Balgray,  Gillies,  Mackenzie,  Core- 
house,  Jeffrey  and  Cockburn  : 

**  The  late  Sir  John  Nisbett  and  bis  lady  having  separated 
in  1810,  a  deed  of  agreement  was  executed  by  them  on  that  oc- 
casion, to  provide  a  maintenance  or  alimony  to  Lady  Nisbett 
during  the  subsistence  of  the  marriage,  and  an  annuity  for  her 
life  after  its  dissolution,  in  the  event  of  the  predecease  of  her 
husband.  By  that  deed  it  was  stipulated  that  the  real  and  per- 
sonal estate  which  then  belonged  to  Lady  Nisbett,  or  to  which 
she  might  afterwards  succeed,  should  be  left  at  her  own  disposal, 
and  that  Sir  John  should  pay  her  j£900  per  annum  from  the 
date  of  the  deed  during  her  life.  It  was  provided,  that  if  Sir 
John  was  sued  for  any  farther  sum  in  name  of  alimony  or  main- 
tenance, he  should  be  entitled  to  retain  whatever  sums  he  was 
thus  compelled  to  pay,  with  the  costs  of  suit,  from  the  termly 
payments  of  the  annuity  as  they  should  afterwards  become  due* 
In  1821,  Lady  Nisbett  did  claim  an  additional  sum  in  name  of 
alimony  in  the  Court  of  Equity  in  Sooth  Carolina,  and  obtained 
a  decree  for  3000  dollars  per  annum,  including  the  annatty,  no 
appearance  having  been  made  for  Sir  John.  By  this  decree 
Lady  Nisbett's  alimony  was  increased  during  the  subsistence  of 
the  marriage;  but  no  addition  was  made  to  the  annuitv  settled 
upon  her  in  the  event  of  ber  surviving  her  husband.  Anerwards 
an  agreement  was  entered  into  between  the  parties,  by  wbieh 
Lady  Nisbett  accepted  20,000  dollars  in  one  sum,  in  lien  of  all 
her  claims  for  alimony  and  arrears  during  the  joint  lives  of  her- 
self and  her  husband ;  and  in  terms  of  that  agreement,  on  re- 
ceiving payment  of  the  stipulated  sum,  she  granted  a  discharge 
of  the  decree,  and  in  full  satisfaction  of  all  future  alimony  while 
the  parties  continued  to  live  separately.  It  appears,  therefore, 
that  the  deed  of  agreement  in  1810  consists  of  two  parts,— the 
one  is  a  contract  of  separation,  and  the  other  a  contreet  making 
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a  proyision  for  Lady  Nisbett  in  tbe  event  of  ber  survtvance.  It 
it  unoccestaiy  to  consider  whether  the  contract  of  separation 
was  revocable  or  not.  Tbe  pArties  never  afterwards  cohabited ; 
and  Lady  Nisbett  sold  her  whole  interest  under  the  deed,  in  so 
far  as  it  was  a  conrract  of  separation,  to  her  husband  fur  a  spe- 
cific sum,  which  she  accordingly  received.  The  question  in 
this  multiplepoinding  is,  what  is  Lady  Nisbett  entitled  to,  in  con- 
aecjuence  of  her  husband's  predecease?  She  claims  the  ju$ 
rtlictm  and  terce.  To  this  it  is  objected  by  Sir  John  Ni«bett*s 
trustees,  that,  by  the  transaction  in  1821,  she  discharged  not 
only  the  sum  stipulated  as  maintenance  during  the  subsistence 
of  the  marriage,  but  all  claims  upon  her  husband's  estate  after 
bis  decease,  in  consideration  of  the  20,000  dollars  which  she  re- 
ceived in  one  sum.  We  are  of  opinion,  that  there  is  no  ground 
for  this  objection.  Both  the  decree  and  the  dischaige  are  re- 
stricted in  the  most  express  terms  to  alimony,  and  have  no  re- 
lation whatever  to  the  annuity  of  jC900  provided  to  Lady  Nisbett 
after  ber  husband's  decease.  2ft,  Next,  it  is  said  that  Lady  Nis- 
bett, having  accepted  a  life  annuity  of  ^dOO,  is  not  now  entitled  to 
betake  herself  to  ber  legal  claims,  particiilarly  as  she  took  benefit, 
to  a  certain  extent,  under  the  deed  1810,  by  drawing  her  yearly 
allowance  for  alimony  for  some  time,  and  then  transacting  for 
the  remainder.  In  so  far  as  the  deed  1810  was  intended  to  re- 
gulate Lady  Nisbett's  interest  after  her  husband's  death,  we  are 
of  opinion,  that  it  always  was,  and  is  now,  subject  to  revocation 
by  Lady  Nisbett,  as  a  dtmatio  inter  virum  et  uxorem  itante  matrix 
monio,  if  she  can  show  that  it  was  an  inadequate  provision,  re- 
ference being  bad  to  the  state  of  her  husband's  circumstances  at 
the  date  of  the  contract.  We  are  of  opinion,  that  it  is  proved, 
by  the  admissions  in  the  revised  case  for  tbe  trustees,  that  it  was 
an  inadequate  provision,  and  that  Lady  Nisbett  is  entitled  to  re- 
Toke,  if  she  thinks  it  her  interest  to  do  so.  Further,  we  are  of 
opinion,  that  ber  taking  benefit  under  the  agreement,  as  a  con- 
tract of  separation,  will  not  bar  her  from  revoking  it,  in  so  fiir 
aa  it  relates  to  her  rights  after  tbe  dissolution  of  the  marriage, 
the  one  provision  for  maintenance,  during  the  subsistence  of  the 
marriage,  having  no  connection  with  the  other,  which  was  to  take 
place  at  her  husband's  death.  On  this  point  we  think  the  case 
of  Palmer  v.  Bonar  (  Jan,  25,  181 0. )  a  decisive  precedent  The 
deed  of  separation,  in  that  case,  as  in  this,  provided  an  alimony 
during  the  separation,  and  made  a  settlement  upon  the  lady  in 
tbe  event  of  ber  husband's  predecease.  She  received  the  ali- 
mony during  ber  husband's  life ;  but  the  Court  held  that  she 
might  nevertheless  have  revoked,  on  the  ground  of  donation,  if 
the  annuity,  after  her  husband's  decease,  had  been  inadeqnate, 
which,  however,  in  reference  to  his  circumstances,  they  thought 
it  was  not  We  are  of  opinion,  therefore,  that  Lady  Nisbett. 
notwithstanding  the  contract  1810,  is  entitled  to  betake  herself 
to  ber  claims  at  law  as  a  widow.  With  regard  to  these  claims, 
we  think  that  Sir  John  Nisbett  was  not  domiciled  in  Scotland 
at  the  period  of  his  death,  and  therefore  that  the  objection  to 
Lady  Nisbett's  claim  for  the  Jut  niicta  is  well  founded.  We  are 
of  opinion,  that  Lady  Nisbett  is  entitled  to  a  terce  of  the  heri- 
table eatate  in  which  her  husband  was  infeft  at  the  time  of  his 
death,  with  the  exception,  however,  of  superiorities  and  feu- 
dntiea,  to  which,  by  the  law  of  Scotland,  the  terce  does  not  ex- 
tend. Ladv  Nisbett  has  argued,  that  there  is  no  ground  in  equity 
for  exempting  feu-duties ;  that  in  the  present  state  of  society 
it  it  unreasonable  to  do  so,  because  the  practice  of  feuing  has 
recently  increased  to  a  great  extent,  particularly  in  the  neighbour- 
hood of  large  towns ;  and  further,  that  in  the  case  of  Lady  Dun- 
fermline, referred  to  as  a  precedent  on  the  point,  the  Court 
were  moved  by  the  specialty,  that  the  lady  was  otherwise  amply 
provided.  We  do  not  think  this  argument  conclusive.  If  the 
lalt  of  law  is  dearly  fixed,  we  cannot  disregard  it  because  we 
do  not  know  tbe  principle  upon  which  it  was  first  introduced, 
evkMMMS  a  change  of  cireumatances  has  rendered  it  more  inex- 
pedient than  it  origimUy  was.  These  are  considerations  for 
the  Legislature,  but  not  for  a  Conrt  of  justice.  It  is  true  that 
in  the  case  of  Dunfermline  it  is  stated  in  Dnria's  report  that 
the  lady  had  other  provisions,  but  it  is  also  stated,  tbat  by  the 
coatimi  of  Scotland  terce  was  never  allowed  out  of  feu-dntiea. 
Aeeordingly,  although  Lord  Stair  refers  to  the  case  of  Dun- 
fermline, he  ItLjn  down  the  rule  in  absolute  terras,  without  re- 
ference to  the  specialty ;  and  in  this  he  is  followed  by  Lord 


Bankton  and  Mr  Erskine.  If  the  unanimous  and  unqualified 
opinion  of  these  writers,  contradicted  by  no  other  authority,  and 
by  no  precedent,  is  disregarded,  we  do  not  think  that  any  rule 
in  the  law  of  Scotland  can  be  held  as  fixed.  It  also  appears 
that  a  similar  judgment  had  been  pronounced  in  the  case  of 
Lamington,  (Feb.  14,  1628).  In  her  original  condescendence 
and  claim.  Lady  Nisbett  does  not  very  distinctly  demand  that  she 
shall  have  her  option  to  betake  herself  either  to  the  terce  and 
jus  retictig,  or.  to  the  annuity  of  d£dOO  under  the  contract.  But 
becoming  sensible,  that,  if  she  failed  in  obtaining  the  ju$  relicta 
and  a  terce  of  feu-duties,  it  might  be  for  ber  interest  to  fall  back 
upon  her  annuity,  she  does  make  the  claim  alternatively  in  ber 
revised  ca»e.  We  think  she  is  entitled  to  do  so.  She  was  not 
barred  from  claiming  under  the  contract  by  the  proceedings  in 
tbe  American  Court ;  for  these  proceedings  were  no  repudiation 
of  the  contract  The  parties  foresaw  that  an  alimony  of  £dOQ 
might  not  be  suflScient  for  Lady  Nisbett,  and  therefore  it  was 
stipulated  in  the  contract,  that  if  she  succeeded  in  obtaining  a 
larger  sum,  by  an  action  at  law  or  otherwise,  it  should  have  the 
effect,  not  of  annulling  the  contract,  but  of  authorising  Sir  John 
Nisbett  to  retain  the  sum  so  awarded,  with  the  costs  of  suit,  in 
paying  the  annuity  as  it  should  afterwards  tall  due.  On  these 
grounds  we  are  of  opinion,  that  Lady  Nisbett  is  entitled  either 
to  a  terce  of  the  estate  in  which  her  husband  died  infeft,  exclusire 
of  superiorities  and  feu-duties,  or,  alternatively,  to  an  annuity  of 
£800  during  ber  life." 

Lord  Fullerton  rettirned  this  opinion  : 

'*  I  concur  in  the  preceding  opinion,  that  the  oljjection  to 
Lady  Nisbett's  claim  o(jus  relicta  is,  in  the  circum$|aiices  of  the 
case,  well  founded*  I  also  concur  in  the  opinion,  that  the  terce 
does  not  extend  to  superiorities  and  feu -duties*  Tbe  only  other 
question  arising  under  the  record  is,  whether  or  not  Lady  Nis- 
bett is  now  entitled  to  claim  the  terce  ?  Upon  this  point,  too,  I 
am  inclined  to  agree  in  the  result  of  that  opinion.  Tbe  ground 
upon  which  the  demand  is  objected  to  bv  the  trustees,  viz.  that, 
by  tbe  transaction  between  Sir  John  and  Lady  Nisbett  in  1821, 
she  discharged  not  only  all  claims  for  alimony  during  the  joint 
lives  of  the  parties,  but  her  whole  claims  against  him  and  his  re- 
presentatives during  her  own  life,  seems  to  me  untenable.  I 
think  it  obvious,  from  the  terms  of  the  *  deed  of  release'. then 
executed,  as  well  as  from  the  *  supplemental  order'  of  the  Ame- 
rican Court  of  the  9th  April  1821,  referring  prospectively  to 
that  release,  that  her  discharge  was  limited  to  ber  claims  for 
*  alimony'  during  tbe  *  period  of  her  separation,'  as  it  is  express- 
ed in  tbe  deed  of  release,  or  *  during  the  joint  lives  of  comphiin- 
ant  and  defendant,*  as  it  is  expressed  in  the  order  of  the  Court. 
Holding  this,  then,  to  be  clear,  and  considering  chat  the  deed  of 
separation  of  1810  is  admitted  by  both  parties  to  have  coiiteoi- 
plated  and  provided  the  payment  of  an  annuity  of  jCSOO  a-year, 
not  merely  during  the  joint  lives  of  the  parties,  but  during  tbe 
lifetime  of  Lady  Nisbett,  there  remains  the  question,  how  far  this 
deed  bare  or  affects  in  any  way  Lady  Nisbett's  claim  of  terce?  I 
think  that  it  does  not  And  I  do  not  feel  so  much  hesitatioa 
in  answering  the  question,  as  in  assigning  the  special  ground  on 
which  that  conclusion  is  arrived  at.  This  difficulty  arises  from 
the  legal  proceedings  resorted  to  by  Lady  Nisbett  in  America  iD 
181 3--- 181 6,  to  obtain  an  increase  of  her  alimony;  from  the 
different  views  which  may  be  taken  of  the'  effect  of  those  pro- 
ceedings ;  and,  more  especially,  from  tbe  manner  io  which  the 
parties,  perhaps  unavoidably^  have  argued  the  caae.  It  seems  to 
me  that  there  are  only  two  lights  in  which  those  American  pro- 
ceedings can  be  considered.  In  the  first  place,  they  may  be  view- 
ed as  entirely  extinguishing  the  agreement  of  the  parties  contaio- 
ed  in  the  deed  1810  in  all  its  particolare,  including  that  relative 
to  the  annuity  subsequent  to  tbe  death  of  Sir  John  Niafoett ;  and 
as  substituting  for  that  agreement  the  obligation  to  pay  the  in- 
creased alimony  during  the  joint  lives  of  the  parties,  vrithout 
any  reference  to  her  rights  in  the  event  of  his  predecease :  Or, 
Mconc//y,  as  leaving  in  force  the  deed  1810,  and  merely  soperio- 
ducing  upon  its  provisions,  the  obligation  to  pay  the  increase  of 
alimony  during  Sir  John's  life.  Now,  in  the/nrview,  via.  that 
of  the  American  proceedings  *  sopiting  and  extingui^iog*  the 
deed  IRIO,  diriiv  the  lifetime  of  Sir  John  Nisbett,  tbecham- 
ant's  right  to  terce  ii  wMUiswerable ;  as  in  that  view  it  is  not 
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barred,  under  the  Act  1681,  by  any  deed  of  proyision  in  her  fa- 
vour existing  at  his  death.     But,  2<//^,  and  even  adopting  the 
other  vieW)  her  right  to  claim  the  terce  is  nut  excluded ;  (uus- 
miich  as  the  deed  1810  does  not  appear  to  roe  to  be,  from  its 
terras,  excluslTe  of  her  right,  to  resort  to  her  legal  claims ; — was 
not  so  construed  during  the  lifetime  of  the  parties ; — and,  on 
the  contrary*  if  held  to  ba?e  been  accepted  and  acted  on  by  Lady 
Nisbett  at  ail,  from  the  date  of  the  American  proceedings  of 
)gl3 — IB  16,  was  clearly  accepted,  only  under  the  proviso  of  her 
right  to  report  to  her  legal  claims  in  the  event  of  its  being  for 
btT  advantage  to  do  so.     It  is  clear,  that  if,  after  the  American 
proceedings  1818 — 1816,  Lady  Nisbftt  roust  still  be  considered 
ft«  accepting  to  a  certain  extent  the  deed  1810,  her  acceptance  of 
it  wtas  always  under  the  condition  necessarily  implied  in  the  de- 
cree which  she  had  obtained  in  the  American  Court,  that  her 
legal  claims  for  additional  alimony  were  not  barred.     And  if 
that  was  the  case  in  regard  to  the  part  of  the  deed   1810,  appli- 
cable to  the  joint  lives  of  the  parties,  it  seems  impossible  to  ap- 
ply a  difTerint  role  to  the  right  of  annuity  emerging  under  that 
d«fed,  after  Sir  John  Nisbett's  death.     It  would  be  incongruous 
to  infer  Lsdy  Nisbett's  absolute  acceptance  of  the  annuity  of 
£:XX}  to  the  exclusion  of  her  legal  claims  after  Sir  John's  death, 
from  the  acceptance  of  the  alimony  during  bis  life,  combined  as 
it  was  with  the  admitted  fact,  that  the  stipulated  alimony  waa 
increased  by  an  addition  claimed  by  and  awarded  to  her,  on  the 
single  ground  that  the  deed  left  her  legal  claims  during  his  life 
in  full  force.   In  whatever  light,  then,  the  proceedings  in  Ame- 
rica  are  viewed,  in  relation  to  the  deed  1810,  I  think  the  claim 
nf  terce  well  founded.     But  I  am  the  less  disposed  to  give  any 
dciinitive  opinion  upon  the  comparative  merits  of  those  views ; 
l>ecau«e  they  may,  in  one  event,  by  no  means  unlikely,  affect  the 
rit^hts  of  parties  in  a  matter  of  very  considerable  importance  in- 
dt-ed.  and  which  I  do  not  think  has  as  yet  been  fairly  argued : — 
1  mean  the  right  of  the  claimant,  Lady  Nisbett,  to  make  an  op- 
tion between  her  right  of  terce  and  the  annuity  provided  by  the 
deed  1810.     It  is  evident,  and  indeed  the  claimant  does  not  dis- 
guise it,  that  if  the  Court  shall  consider  the  superiorities  and 
tcu-duties  not  to  fall  under  the  terce,  it  will  be  for  her  interest 
to  bold  by  the  annuity  provided  by  the  deed  1810.  Accordingly, 
in  some  parts  of  her  revised  case,  she  seems  to  reserve  to  bee* 
self  the  right  of  making  such  option,  if  the  Court  shall  come  to 
t  bat  conclusion.     Of  the  competency  of  that  option,  however, 
under  the  record  aa  it  stands,  I  have  very  great  doubts  indeed. 
Her  conde«eendetice  and  claim  are  expressly  limited  to  her  legal 
rif^bts.     There  is  no  claim  whatever  for  the  annuity,  even  alter- 
natively ;  and  indeed  the  main  branch  of  the  argument  in  her 
4-}ise  rests  upon  a  proposition  absolutely  exclusive  of  the  claim 
of  annuity,  viz.  that  the  deed  1810  was  *  sopited  and  extin- 
fruinhet}.*     She  evidently  maintains  that  as  the  true  view ;  and 
although  she  does  refer  to  the  other,  it  is  onl^  hypothetically,  for 
the  purpose  of  supporting,  through  the  medium  of  her  option, 
her  claim  to  terce.     And  it  may  be  observed  that,  on  the  other 
band,  the  trustees  lay  down,  as  the  foundation  of  their  argument, 
that  the  proceedings  in  America  left  the  deed  1810  in  operation, 
— a  proposition  which,  though  a  relevant  argument  against  her 
claim  of  teree,  affords,  as  has  been  already  mentioned,  a  ground 
in  support  of  her  claim  of  annuity.     This  course  of  argument  oo 
both  aidet  was  perhaps  unavoidable,  in  consequence  of  its  being 
still  undecided  whether  the  teree  included  feu-duties  or  not ;  and, 
consequently, which  view  of  the  deed  1810,  and  of  the  effect  of 
the  Anaerican  proceedings,  it  was  the  interest  of  the  parties  re- 
spectively to  maintain.     Whatever,  then,  may  be  the  claimant's 
right  to  choose  between  the  terce  and  the  annuity,  and  to  resort 
to  the  latter  if  it  proves  the  most  valuable,  and  however  proper 
it  may  be  to  allow  a  claim  and  plea  of  this  nature  to  be  added 
to  the  record,  as  fairly  arising  out  of  the  facta  of  the  case,  I  do 
not  see  bow  it  can  be  determined  on  the  present  pleadings.     It 
rather  appears  to  me  thattlita  would  be  fair  to  neither  party,  aa, 
the  Jirst  plsec,  the  trustees  have  not  argued,  and  were  not 


the  event  of  that  determination  being  unfavourable  to  the  claim- 
ant on  the  subject  of  the  feu- duties,  to  allow  the  record  to  be 
amended,  and  the  parties  to  be  further  heard  on  any  claim  she 
may  make  fur  annuity,  if  so  advised.' 


»» 


ID 


bound  to  argue  it  under  the  pressfit  record ;  and,  ucondltft  as  the 
clainsant,  though  alluding  to  it  hypotheticaUy,  has  truly  argued 
the  point  properiy  raised  in  the  record  on  grounds  subversive  of 
awiT  claim  for  the  annuity.  In  these  circumstances,  I  cannot 
feeip  thinking  that  the  moat  equitable  course  would  be,  for  the 
Court  first  to  determine  what  the  terce  truly  includes,  and,  in 


The  following  opiniuD  was  returned  by  Lord  Mon- 
creifF: 


«< 


The  opinions  of  the  consulted  Judges  are  required  on  three 
questions  : — I.  Whether  the  claim  of  Lady  Nisbett  to  her  legal 
provision  of  terce  is  altogether  excluded  by  the  terms  of  the 
contract  of  separation  between  her  and  Sir  John  NIsbett  in 
1810,  or  by  the  proceedings  in  the  AmericHn  Court,  and  the 
transacrion  which  followed  on   them  in  1821  ? — ^2.  Whether, 
supposing  that  a  claim  of  terce  is  still  competent  to  her,  she  can 
claim  such  terce  of  the  feu'dutie$  payable  from  the  estate  of 
Dean,  and  forming  part  of  the  estate  descending  to  the  heir  at 
bis  death? — and,  3.  Whether  the  claimant  is  entitled  to ju$ 
relieta,     1.  On  the  Jirat  of  these  questions  lam  of  opinion, 
that  the  claim  of  terce  was  not  excludfd  by  the  contract  of 
1810,  or  by  the  subsequent  proceedings  and  transaction.     The 
deed  of  1810  is  a   deed  of  voluntary  separation,   proceeding 
simply  on  \he  narrative,  that  on  account  of  certain  unhappy  dif« 
ferences,  the  parties  hsd  agreed  to  live  apart  from  each  other, 
and  that  Sir  John  had  a>;reed  to  pay  to  Lady  Nisbett  an  annuity 
of  j£d00  during  her  life,  far  her  maintenance  and  tvpport.     He 
accordingly  binds  himself  to  permit  her  to  live  separately  from 
him,  and  not  to  interfere  \vith  any  separate  funds  which  she  had, 
or  might  acquire.     The  obligation  for  the  annuity  bears,  that 
Sir  John  Nisbett  *  shall  and  will  yearly  and  every  year,  during 
the  natural  life  of  the  said  Dame  Maria  Nisbett,  well  and  truly 
pay,*  &C.,  an  annuity  of  jC900,  which  is  declared  to  be  *  for 
the  sole  and  separate  support  and  maintenance  of  the  said 
Dame   Maria  Nisbett,*  and  not  to  be  subject  to  the  debts  or 
control  of  Sir  John.     So  far,  no  doubt,  the  provision  is  ap- 
parently for  the  whole  life  of  the  lady.     But  that  it  waa  not 
intended   or  understood   as  a  final   settlement  of  her  rights, 
even  during  the  joint  lives  of  the  parties,  and  still  less  in  the 
event  of  her  surviving  Sir  John«  appears  to  me  to  be  clear,  both 
from  the  nature  of  the  contract  itself,  and  from  the  exprras 
terms  of  the  remaining  clauses  which  it  contains.     For  not  only 
does  the  deed  contain  no  discharge,  either  general  or  apecial^  by 
Lady  Nisbett,  either  to  Sir  John  himself,  or  his  heirs  or  execu- 
tors, of  any  other  claims  competent  to  her,  whether  of  greater 
aliment  during  their  lives,  or  of  terce,  Jut  relicla,  or  any  thing 
else^  after  bis  death ;  but  it  goes  on  in  express  words  to  contem- 
plate and  provide  for  the  case  of  her  bringing  a  suit  against  him 
during  their  joint  Uvet,  *  in  order  to  compel  him  to  pay  and  allow 
unto  her,  while  she  and  the  said   Sir  John  Nisbett  shall  live 
separate  and  apart,  any  further  or  other  sum  or  sums  of  money, 
for  or  by  way  of  alimony  or  otherwise  ;*  and  the  provision  is,  that 
all  such  sums,  aa  well  as  any  debts  which  might  be  made  to 
affect  Sir  John,  shall  be  deducted  from  the  annuity  of  £300, 
*  as  far  as  the  same  will  extend.'    The  import  of  this  I  take  to 
be,  that  it  was  clearly  understood  that  the  lady  might,  notwith- 
standing the  contract,  bring  a  suit  for  a  legal  award  of  main^ 
tenance,  and  that  in  that  case  the  annuity  should  cease*  or  suffer 
abatement.     I  cannot  therefore  think,  that  a  contract  which  was 
10  conceived  could  be  intended,  or  can  legally  operate,  aa  a  fiiuil 
settlement  of  the  rights  of  the  parties  after  the  dissolution  of  ths 
marriage,  there  not  being  a  word  from  the  beginning  to  the  end 
of  it  to  indicate  such  an  intention.     The  deed  in  this  case  ap- 
pears to  be  a  contract  of  ieparationt  and  nothingf  else :  and  there- 
fore I  cannot  construe  her  assent  to  such  an  arrangement,  which 
might  be  temporary,  merely  bysuhaeribing  the  deed,  without  sny 
ebligarion  of  discharge  of  any  kind,  as  an  acceptance  of  the  an- 
nuity in  lieu  of  all  that  abs  ooold  ever  cldok     I  tbtdfc  tkrt  it  is 
also  very  material,  in  regard  to  the  actual  intention  and  under* 
standing  of  the  parties,  that,  when  Sir  John  subsequently  came 
to  execius  his  first  settlement  of  1819,  and  gave  to  Lady  Nis- 
bett a  legacy  of  £'2000,  he  did  so  under  an  express  declaration, 
that  it  should  not  be  payable  *  unleea  the  add  Dame  Maria  Nis-* 
bett  shall  agree  to  accept  of  the  aacne  in  full  satisfiMtion  of  all 
claim  for  dower  or  terce,  and  every  other  claim  whatsoever  out 
of  my  estates,  heritable  and  moveable,' &c.     Sir  John  never 
could  have  made  a  provision  in  such  terms,  if  he  bad  then 
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ioHgined  tk«t  there  wmt  already  a  conchnive  settlenent  of  all 
tiM  kdyls  daims  npeii  hw  estates  after  bis  deatb,  or,  in  parti- 
ciliary  that  the  terce  was  already  barred  or  discharged.     Sap- 
posing,  therefore,  that  nothing  more  bad  taken  pUice,  I  cooJd 
not  have  held,  that  the  contract  of  1810  excluded  the  terce ;  and 
I  am  of  opinion,  that  none  of  the  canes  which  have  been  re- 
ferred to,  and  to  which  I  shall  allude  afterwards,  afford  any 
wOhoritv  for  holding  that  it  did.     But  the  proceedings  which 
followed  in  America  appear  to  nne  to  demonstrate,  that  the  con- 
tract of  1810  w«s  known  and  understood  to  be  only  a  temporary 
arrangement,  and  not  to  exclude  even  a  deonand  for  further 
aliment  in   Sir  John*s  lifetime.     In  an  action  Jbr  alimongf,  in 
which  the  deed  of  separation,  and  the  aliment  thereby  provided, 
were  distinctly  set  forth  in  the  record,  decree  for  an  alimony  of 
8000  dollars  was  pronounced ;  the  Judge,  though  giving  it  with-> 
out  an  answer  having  been  filed,  holding  ex/irtfM/y,  and  upon  con- 
sideration, that  the  deed  diU  not  bar  the  claim  for  afimony  at  law. 
That  the  decree  contained  an  injunction  against  the  sale  of  an 
•state  in  America.     And,  in  order  to  get  rid  of  that  injunction, 
Sir  John  appears  to  have  proposed,  some  time  afterwards,  to 
purehase  up  the  alimony  which  bad  been  awarded  by  the  decree* 
Although  that  alimony  of  SOOO  dollars  of  coarse  comprehended, 
or  rather  sunk  in  the  krger  sum,  the  j£800  of  annuity,  I  appro- 
hend  that,  after  taking  that  decree,  Lady  Nisbett  could  oni^ 
daim  her  aliment  by  ptrtue  of  it ;  and  that  if,  in  the  aubsequeat 
tranaactioD,  she  discharged  what  was  thereby  given,  such  dis- 
chaige  could  not,  from  the  nature  of  the  thing,  go  beyond  the 
judgment  itself,  which  was  for  an  alimony  simply,  dearly  con- 
fined to  the  Joint  tite$  qftke  parties.     Accordingly,  the  ^r«i  order 
in  the  later  proceedings,  which  is  for  dissolving  the  injunction, 
expressly  bears  narrattpi,  that  Lady  Niiibet  had  agreed  '  to  ac** 
^pt  of  a  specific  sum  in  lieu  of  all  her  claims  for  alimony,  either 
now  or  during  the  joint  lives  of  complainant  and  delendaut.' 
The  deed  of  release  and  indemnity  which  followed,  in  like  man- 
ner bears,  that,  in  consideration  of  tbe  sum  of  20,000  dollars 
paid  to  her,  Lady  Nisbett  discharged  Sir  John  <  of  and  from  ail 
maintenance  and  alimony  whatsoever,  and  of  and  from  all  agree- 
ments and  contracts  for  providing  and  securing  tbe  same,  and 
also  from  all  dues,  reckonings,*  &c.  which  she  nMgbt  claim 
'  under  or  fay  virtue  of  the  decree  of  the  Court  of  Equity  of 
South  Carolina  aforesaid :'  and  then  it  has  this  clause,   *  And 
also,  of  and  from  the  payment  of  all  alimony  and  maintenance 
whatsoever,  which  the  said  Maria  Nisbett  at  any  time  hereafter 
may  claim  or  demand  daring  the  continuance  of  their  separation.' 
I  think  that  it  appears  from  these  proceedings  and  transaction, 
)•  That  the  contract  of  1810  waa  not  understood  by  either  party, 
or  held  in  law,  to  be  a  final  settlement.    2.  That  the  decree  of 
the  American  Court,  which  was  for  an  alimony  simply,  and 
which  merged  the  annuity  of  jCdOO  in  that  alimony,  was  by  ita 
nature  and  terma  a  provision  of  aliment  only  during  tbe  joint 
Uvea  of  the  parties  and  their  continuing  to  live  apart.     S.  That 
the  transaction  by  which  this  alimony  was  purchased  for  20,000 
dollars,  eould  not  operate  as  a  dischaiige  of  any  thing  more  than 
the  alimotiy  tkerely  given  duvtig  the  joint  Owes  of  tbe  parties; 
and,  4.  That  by  the  expreu  words,  both  of  the  first  order,  and 
of  the  kst  and  broad  clause  of  discbarge  in  tbe  dead. of  release 
itself*  the  acceptance  and  discharge  were  apeciaUy  so  limited* 
Being  of  opinion,  therefore,  that  tbe  teree  waa  not  diacfaarged 
by  the  contract  of  1810,  I  «m  also  of  opinioa,  that  it  waa  not 
discbai^ed  either  by  the  decf«e  of  the  American  Court,  or  by 
the  transaction  which  followed.     And  lako  think,  that  l^  these 
laier  proceedings  the  provision  in  that  deed  was  entirely  super* 
aeded.     Having  this  opinion,  I  do  not  think  it  necessary  to 
advert  particnlariy  to  a  differeat  view  taken  hy  the  claimant,  on< 
tbe  supposition  that  the  timnsaction  in  1821  did  not  supersede 
or  do  away  the  effect  of  the  contnct  1810.     But  certainly,  if  it 
were  to  be  hdd  that  the  annuity-provision  of  the  deed  1810  was 
not  totally  put  an  end  to  in  all  iu  effects  by  the  American  de- 
cree and  transaction,  I  sbooid  think  it  very  difilcult  to  disfwte 
the  proposition,  that,  in  that  oaae,  the  discharge,  expreasly  limited 
to  an  alimony  for  the  joint  lives  of  the  partiea,  could  not  be  held 
9a  a  dischatge  of  the  annuity  of  iedOO  after  the  death  if  Sir  John 
I^Rsbett.     It  may  be  proper  that  I  should  now  shortly  advert  to 
some  of  th«  caaes  which  have  been  referred  to.     The  first  cose 
quoted  hythe  respondents  i8  3iillef  v.  Brown,  January  19, 1776. 


In  that  case,  the  contract  between  the  parties,  consisting  of 
mutual  deeds,  contained  an  express  clause  of  discharge,  in  the 
broadest  terms,  by  the  wife,  of  all  right  to  any  of  the  goods,  gssrt 
or  other  effecti  belonging  to  her  busbandt  or  to  af^  aHwutU  or 
other  provision  of  the  law  competent  to  her  as  bis  wife,  in  the 
same  manner  as  if  they  had  never  been  married,  &e.     The  wife 
revoked  when  the  husband  was  at  the  point  of  death ;  and  the 
Court  found,  That  the  dause  was  sufficient  to  import  a  dischaf]g< 
of  the  Jus  reliette.     If  there  had  been  any  such  clause  in  the  pre- 
sent case,  there  could  have  been  no  doubt  as  to  the  intentiom  of 
the  parties ;  and,  if  a  question  as  to  the  revocability  of  the  deed 
had  arisen,  it  would  have  stood  on  a  very  different  footing  from 
any  question  on  the  facta  as  they  are.     Here  the  point  is,  tbit 
the  died  contains  no  such  discharge  i  and  my  opinion  is,  that  fiom 
its  own  terms  it  appears,  that  it  was  not  intended  or  understood 
to  have  any  such  effect.     Tbe  next  case  mentioned  is  that  of 
Sutherland  v.  Syme,  July  1,  1772.     But  there  also  there  wss  s 
still  stronger  and  broader  clause,  discharging  the  terce  and  every 
thing  else ;  and  therefore  I  do  not  think  it  necesaary  to  sdrert 
more  partirularly  to  the  circumstances,  which  are  fully  reported 
by  Lord  Hailes,  and  have  been  commented  on  by  the  parties. 
But  I  roust  observe  that  the  respondents,  in  quoting  from  tbe 
report,  omit  altogether  the  dause  of  discharge.     The  case  of 
Palmer  v.  Bonar,  25th  January  1810,  is  also  referred  to.    Tbe 
deed  in  that  case  was  called  a  poatnuptial  contract,  containing  sn 
agreement  to  live  aeparete,  and  a  provision  of  an  annuity  of  £IS0. 
But  it  contained  clauses  expressly  with  reference  to  the  event  of 
the  wife  surviving  tbe  husband ;  and  declared^  that  the  anouiiy 
and  the  furniture  of  a  house  '  shall  be  held  in  full  sotisfiMstioo 
of  all  claims  of  moveables,  teree  of  lands,  or  other  daim,*  &€. ; 
and  there  was,  besides,  in  tbe  counterpart  of  tbe  contract,  an  ex- 
press discharge  by  tbe  wife  to  the  same  effect.     No  revocstiou 
of  the  deed  took  place  in  the  lifetime  of  the  husband ;  and  the 
question  was  simply.  Whether,  after  bis  deathj  the  wife  conld 
repudiate  tbe  rxytrru  contract  between  them  for  settling  the  rights 
of  the  wife  and  the  husband's  representatives  on  that  event. 
Tbe  Court  held,  though  with  difieolty,  that  the  contract  shoald 
be  taken  as  consisting  of  two  parts,  the  first  an  agreement  to  live 
separate,  and  tbe  second  a  settlement  mariis  casua ;  and  thst 
though,  as  a  contract  of  aeparation,  it  might  be  revocable  in  tbe  has- 
band*s  lifetime,  yet,  as  a  settlement  of  tbe  rights  of  the  parties,  it 
could  not  be  repudiated  after  his  death.     But  it  ia  to  be  observed 
that,  even  upon  such  a  deed,  there  was  no  dedaion  as  to  what 
might  have  been  the  effect  in  regard  to  all  ita  parts,  if,  during 
the  joint  lives  of  the  parties,  tbe  wife  had  bvnajide  revoked  the 
contract  as  a  contract  of  separation,  or  had  brought  an  action 
at  law  for  aliment.     Without  at  all  impeaching  tbe  authority  of 
that  case,  I  humbly  conceive,  that  it  has  no  application  to  (be 
present  case.     I  cannot  find  in  tbe  contract  of  1810  any  of  the 
features  which  were  in  the  contract  in  Boner's  caae,  and  on 
which  the  Court  decided.     There  is  in  fact  no  obligation  by  tbe 
wife  at  all,  except  an  obligation  to  live  separate  firom  her  has- 
band.     Far  less  is  there  any  discharge  of  teroe,  jms  relictse,  &c. 
The  deed  in  this  case  cannot  be  divided  into  two  parts.    It  i« 
simply  an  agreement  to  live  separate,  with  a  provision  of  ali- 
ment.     There  is  nothing  like  a  aeCtlenieat  merfu  eatua  by  Sir 
John  Nisbett,  accepted  of  by  the  claimant ;  the  wovda  *  during 
her  natural  life,*  which  occur  in  the  chittse  granting  the  aonuitj, 
being  dearly  explained  by  the  after  clauses  to  aacaa  nodnag 
more  than  her  life^  while  Sir  John  lived  oUo^thmrJaini  lieest  er 
continuing  to  live  separede.     But  at  any  rate,  I  am  aatiafied,  thst 
in  this  case,  it  ires  not  at  all  the  roeaaing  of  the  partiea  to  make 
any  such  settlement  of  tbehr  rights  mortis  causot  finaUy  aad  irre- 
vocably. <^II.  The  second  question  ia.  Whether,  supposing  the 
claimant  to  be  entitled  to  her  teree  generally,  aba  haa  a  right  to 
terce  of  the  feu^duties  payable  from  the  estate  of  Dean,  under 
the  feu-contracu  entered  into  by  Sir  John  recently  before  fail 
death.     I  do  not  think  thai  thia  question  can  be  taken  as  if  it 
were  merely  the  abstract  question.   Whether  feu-^ties  payshle 
under  rights  of  superiority,  in  virtue  of  feopcontraeta  or  disposi- 
tions long  before  constituted,  and  the  feu^duties  beiiig  of  the 
ordinary  description,  ane  a  suhiject  of  the  right  of  teree  ?    How- 
ever the  question  may  be  resolved,  I  think  that  the  Court  sre 
hound  to  consider  it  on  the  apecid  facts  set  forth  in  the  record ; 
•nd>  ill  this  view,  it  is  the  case  of  nearly  one*balf  oif  a  valuable 
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e^mre  being  granted  in  feu  by  the  deceased  hasband  himself* 
not  for  a  price  puid  down  with  a  small  feu-dacy  as  an  acknow- 
ledgment to  the  superior,  but  for  a  very  lar^  feu-duty  or  per" 
j>eiual  rent ;  and,  considering  it  in  this  riew,  I  certainly  think  it 
a  question  of  importance,  and  not  fne  from  diflScolty.     There 
is  no  doubt,  chat  all  the  institutional  writent,  without  exception, 
froai  Craig  to  Erskine,  hate  caqiressiy  laid  down  the  doctrine, 
that  there  is  no  terce  of  feti-^uiiei ;  Mr  Bell  alone  intinMting  a 
doubt  as  to  such  a  case  as  the  present.    And,  what  is  still  stronger 
in  my  opinion,  the  practice  appears  to  have  been  uniform  at  all 
time9,  no  instance  being  stated  of  a  widow  having  been  served 
to  a  terce  of  feu-duties.     This  state  of  the  law  and  practice  ap- 
pears to  me  to  be  so  strong,  that,  though  I  have  had  and  still 
retain  ronsiderable  doubts  on  the  special  case,  I  should  have 
great  difficulty  at  present  in  coming  to  the  conclusion  that  the 
geiieml  rule  can  or  ought  to  be  overcome.    Nevertheless,  J  feel  it 
to  be  my  duty  to  stsfe  the  serious  doubt  which    J  entertain. 
■  When  tbe  matter  is  sifted,  on  the  one  hand,  it  does  appear  that 
thereaxoH  why  no  terce  in  superiprities  was  allowed  is  of  a  na- 
rnre  which  really  ought  not  to  affect  such  a  case  as  the  present. 
Cniig  says,  *  Nullus  trlens  hominii  debetur,  nuUus  snperiori- 
tatis :  nam  haec  viduam  non  decent ;  neque  prsestationis  albie- 
firiuse,  qitffi  nihil  aliud  est  quam  nuda  superioritatis  recognition 
triciia  vero  ntilitates  mulieris  tantum  spectat,  et  proinde  neque 
earum  renim  quae  non  ad  usum  sed  voloptatem  pertinent  aut 
oomperata  sunt,*  &e.     It  is  impossible  not  to  see,  that  the  doc- 
trine here  Wid  down  is  rested  on  principles  which  could  not  be 
at  ail  applied  either  to  a  feu  like  this,  or  to  the  present  times. 
There  is  no  terce  in  a  superiority,  because  that  does  not  become 
a  widow  ;  no  terce  of  a  blench  duty,  because  that  is  a  mere  ac- 
knowledgment of  superiority  :   Terce  regards  only  things  useful  to 
a  woman^  Ike,     We  could  find  nothing  unbecoming  in  a  woman 
ejijojring  the  third  of  what  ia  really  the  rent  of  her  husband's 
estHte  i  and  the  third  of  such  rents  must  be  admitted  to  be  of 
serious  utility  to  her.     On  the  other  hand,  while  the  institu- 
tional writers  do  all  in  a  single  word  assert,  that  there  is  no 
terce  of  feu  duties,  it  does  not  appear  that  the  rule  was  very  firmly 
fixed  on  any  principle.    Stair,  Bankfon  and  Erskine,  all  refer  for 
tbeir  authority  to  the  case  of  Lady  Dunfermline,  Feb.  IS,  1628b 
But  when  the  report  of  that  case  is  looked  into,  it  is  far  from 
showing  that  the  matter  was  then  thought  to  be  very  clear.  That 
report  certainly  does  show,  that  there  had  been  no  previous  cu«- 
tom  of  allowing  terce  in  feu-duties.     But  all  that  the  case  itself, 
in  other  respects,  imports  is,  that  the  Lords  *  would  not  begin 
to  institute  a  new  consuetude,  where  the  lady  was  besides  pro- 
vided sufficiently  with  a  conjunct  fee  ;*  and  the  only  other  case 
in  the  books  is  that  of  Lady  Lamington,  dated  the  next  day, 
Feb.  14,  \tyiB,  where,  according  to  the  Auchinleck  Manuscript, 
it  was  decided  that  *  The  Lady  falls  not  a  terce  of  feu-duties ;' 
which  point  does  not  appear  in  two  other  reports  of  the  same 
case.     I  am  very  sensible,  that  a  rule  of  law  may  be  well  fixed, 
where  the  reason  of  it  is  either  lost  in  obscurity,  or  may  not 
prrdaely  apply  to  modem  usages ;  and  also,  that  a  rule  of  law 
laid  down  by  all  the  doctrinal  writers,  and  sanctioned  by  the 
practice  of  centuries,  may  be  very  firmly  settled,  though  the 
original  authority  for  it  in  judicial  proceeding  may  appear  to 
bave  been  imperfect  or  insufficient.     And  X  am  very  far  from 
thinking,  that  any  rule  so  settled,  ought  to  be  disturbed  or  in- 
verted,  upon  any  arguments  derived  simply  from  the  ancient  his- 
tory of  it.     On  the  eontrary,  I  should  think  such  a  principio  of 
judgment  io  the  highest  degree  dangerous;  and  therefore,  though 
1  have  a  doubt  in  tbe  present  case,  1  can  only  express  it  as  a 
doubt  which  I  cannot  remove  from  my  own  mind,  derived  from 
considerations  which  appear  to  me  to  be  altogether  distinct 
from  any  such  principle.     The  question,  then,  which  I  think  it 
ia  neeeiaary  to  resolve  in  the  present  case  is.  Whether  the  very 
large  returns  stipulated  by  Sir  John  Nisbett  to  be  paid  annually 
from  tbe  land  previously  held  by  him  in  full  property,  are  to  be 
considered  Mfeu^duties  in  a  question  with  his  widow,  in  the 
aenve  in  which  the  authorities  use  the  term,  when  they  say  that 
there  W  no  teree  of/eu-duiies  f  In  the  plain  sense  of  the  thing, 
these  fea^duties,  created  by  Sir  John  Nisbett  himself,  are  nei- 
ther more  nor  less  than  very  /u//,  thongk  perpetual  rents  of  the 
lands.     If  the  rights  had  been  constituted  on  long  leases,  even 
for  nine  hundred  and  ninty-nine  years,  and  the  same  returnt 
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bad  been  to  be  made,  the  claim  of  terce  would  have  been  good. 
And  yet  the  Court  have  held,  that  to  certain  effects  such  Jesses 
are  truly  not  leasesy  but  alienations  of  the  property,  as  complete 
as  if  they  had  been  feu-rights.  Again,  the  Court  and  the  Honse 
of  Lords  have  decided,  that  titles  may  be  constituted  in  tbe/orm 
of  feu-rights,  which,  in  certain  questions  involving  the  itUere»ts  of 
third  parties,  shall  not  be  considered  as  really^tt-rigAu,  though 
in  any  other  question  they  would  certainly  hsve  bsd  that  cha- 
racter. In  such  questions,  the  Court  have  looked  more  to  the 
reality  of  the  thing  than  to  the  mere  form  of  it.  But,  if  this 
principle  be  fully  recognised,  does  it  not  deserve  consideration. 
Whether  it  shall  be  held  to  be  competent  for  a  husband,  by  kis 
own  act,  so  to  place  the  rental  of  bis  estate,  by  means  of  feu- 
dispositions,  as  that,  while  he  retains  to  himself  and  his  heirs 
the  full  enjoyment  of  a  greatly  increased  rental,  the  terce  of  his 
widow  shall  be  totally  excluded?  It  is  not  here  said,  that  the 
feus  \rere  made  /or  the  purjH>se  of  excluding  the  terce ;  the 
temptation  of  what  the  respondents  call  the  monstrous  feu- dvty 
offered  may  be  supposed  to  have  afiTorded  a  sufficient  motive. 
But  the  question  is.  Whether  the  thing  done  in  making  such  a 
monstrous  feu-duty,  is  so  fairly  Avithin  the  principle  of  the  law, 
as  that  it  ought  to  be  allowed  to  produce  such  an  effect  on  the 
rights  of  the  widow  f  I  am  rather  led  to  think,  that  this  point, 
which  appears  to  me  to  be  forced  on  the  consideration  of  the 
Court,  could  not  be  met  by  any  considerable  practice,  and  far 
less  by  any  decision  or  authority.  The  respondents  have  re-- 
ferred  to  no  such  practice  or  authority.  They  allude  to  the  case 
of  burgage  holding  as  analogous.  But  it  appears  to  me  to  af- 
ford  no  fair  analogy.  The  burgage  holding  is  not  created  by  the 
act  of  any  party ;  nor  cau  there  be  any  doubt  as  to  the  reality  of 
it,  where  it  does  exist :  And,  tbe  rule  of  law  being  quite  fixed 
in  that  case,  there  could  be  no  doubt  of  its  application  in  the 
case  referred  to.  On  the  whole,  therefore,  I  find  myself  at  pre- 
sent unable  to  concur  in  the  opinion,  that  there  is  no  terce  in 
the  feu-duties  in  such  a  case  as  this  :  Bur,  at  the  same  time,  I 
should  require  further  consideration  and  discussion  of  the  ques- 
tion, before  I  could  deliver  a  positive  opinion  that  it  is  due. — 
III.  The  third  question  is.  Whether  the  claimant  is  entitled  to 
jus  relicta.  But  as  it  is  quite  clear  that  Sir  John  iNisbett  died 
domiciled  in  England,  I  am  of  opinion  that  the  succession  to 
his  personal  estate  must  be  regulated  by  the  law  of  England ; 
and  as  it  is  not  averred  by  the  claimant,  that  by  that  law  the 
present  claim  could  be  sustained,  I  do  not  think  it  necessary  to 
go  farther  into  this  point.'* 

On  advising  the  cause  with  these  opiniong,  tbe  Court 
expressed  tbeir  concurrence  in  the  Tiews  stated  in 
these  opinions,  and  pronounced  the  following  inter- 
locutor : 

'*  Find  that  the  claimant  Dame  Maria  Nisbett,  is  not  entitled 
to  claim  her  jus  relictm :  Find  that  her  claim  of  terce  is  not 
barred  by  any  of  the  transactions  or  proceedings  that  took  place 
between  her  and  her  late  husband,  Sir  John  Nisbett ;  but  find 
that  the  terce  is  not  due  out  of  the  feu-duties  payable  out  of  the 
estate  of  Dean  :  And  further,  find  that  the  claimant  is  entitled 
to  her  election  as  between  the  claim  of  terce  and  the  annuity  of 
£900,  settled  upon  her  by  the  deed  of  1810,  referred  to  in  the 
proceedings  ;  and  that  if  she  shall  repudiate  her  right  of  terce, 
she  shall  be  entitled  to  claim  and  be  preferred  on  the  fund  in 
medio  for  payment  of  tbe  said  annuitv ;  and  with  these  findings, 
remit  tbe  case  to  Lord  Jeffi'ey  in  place  of  Lord  Medwyn,  to 
apply  tbe  same,  and  proceed  further  in  the  cause  as  his  Lord- 
ship shall  see  ju«t.** 

^et.  Dean  of  Faculty  (Hope),  Wood. — Alt.  Keay,  Paterson. 
— Jubn  Renton,  W.S.,  and  Scott  and  Balderston,  W.S.,  Agents, 

— T.,  Clerk,— iir.ii.n.] 
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Second  Diyisiok.— (J.fl.) 
No.  I0d.^^NiBBET*8  Trustees,  and  Mrs  Hamilton 
NiSBBT  or  Fbrgubox,  Pursuerif  v.  Sir  CharlrA 
HALKBTTy  BarLj  &&,  D^enders. 


'.^Stipend,  Avginentation  of— Rdief^Representa^ 
tioo^-Paasive  Tit]^^A  party  kmring  heem  med  upon  on  ob^ 
HgeUion  of  wtttrandice  agamti  amgmentaiion  of  Uipend  granted 
bgf  a  reatote  oneetter  in  1662,  Jor  p^meni  of  the  tunu  advanced 
an  account  of  tuecestipe  mugmeniatians  of  Ike  ttipend,  and  for 
relief  fron^  the  exieting  and  future  augmentationt'^Ciretan'' 
Uances  in  which  found,  thai  he  had  incurred  a  pasxive  reprtten" 
tatioHjeoaato  be  UablCf  under  the  wamruiiee,  inreliefeftke  pre* 
eent  vnd  ofaU  future  augmentationt  of  etipend, 

John  Wedderburn  of  Gosford,  by  di$poiition,  dated 
7th  Aagust  1682,  disponed  to  Sir  John  Nisbet  of 
Dirleton,  the  lands  of  Innerwick  and  Thorntoun,  with 
the  teinds  thereto  pertaining.  By  this  disposition, 
the  disponer,  on  the  narrative  that  the  teinds  were 
conyeyed  "  for  the  same  price  that  he  got  for  the 
stodc,  *  bound  himself, 

"  snd  hia  heirs,  at  well  male  as  of  line,  taillle,  conquest,  prori- 
aion,  and  all  otliers,  bis  heirs  and  saceessors  whatsooiever,  con- 
junctly and  seTerally,  renouncing  the  benefit  of  the  order  of  dU- 
cusstiig  them,  to  warrant  the  foresaid  teinds,  parsonage  and  vi- 
earage,  of  the  lands  and  baronies  thereby  disponed  from  all  fu. 
tare  augmentations  of  ministers'  or  schoolmasters*  stipends,  and 
from  all  other  burdens  and  impositions,  and  all  eTictioiis  of  the 
aaid  teinds,  or  any  part  thereof  that  should  thereafter  happen,  by 
whatever  act  or  law  made  or  to  be  made  in  any  time  coming, 
exeepting  only  the  particulars  after  mentioned," 

which  were  the  items  of  money  and  yictual  stipend 
then  payable  out  of  the  teinds  of  the  lands  diiipoqed 
to  the  minister  of  Innerwick*  aDU)nntinff  together  to 
£67,  16s.  Scots  and  8  bolls  of  oats,  excUisiye  of  £l3, 
2s.  7d.  Scots  (also  excepted),  payable  to  the  minister 
in  name  ofgrass-money,  over  and  above  his  modified 
stipend.  Tne  subjects  conyeyed  by  this  disposition 
descended  by  regular  progress  to  the  late  William 
Hamilton  Nisbet  of  Dirleton,  and  were  now  feudally 
rested  in  the  person  of  his  daoB^hter,  Mrs  Fergnson, 
the  pursuer.  Prior  to  the  penod  of  Mr  Hamilton 
Nisbet's  succession  in  1780,  and  down  to  1789,  there 
was  no  auf^mentation  of  stipend  imposed  on  the  lands 
of  Innerwick  and  Thorntoun,  but,  in  the  course  of 
the  subsequent  years  between  1790  and  1823,  these 
lands  were  subjected  to  three  successire  augmenta- 
tions, according  to  which  stipend  was  paid  by  Mr 
Nisbet  during  bis  life,  and,  after  his  death  in  1822, 
by  the  pursuer,  Mrs  Ferg^on,  to  the  minister  of  In- 
nerwick for  the  time  being.  Upon  a  calculation  of 
the  value  in  money  of  these  payments  on  account  of 
the  augmented  stipend,  over  and  above  the  old  sti- 

5 end,  the  amount,  inclusive  of  interest,  was,  at  5th 
fay  1832  (the  date  of  the  summons  in  this  action), 
stated  to  be  £3832,  18.  1|.  In  the  first  of  the  three 
processes  in  which  these  diflPerent  augmentations  were 
obtained,  the  late  Sir  John  Halkett  of  Pitferran,  the 
immediate  predecessor  of  the  defender  Sir  Charles 
Halkett,  was  cited  to  appear  for  his  interest  on  letters 
of  incident  diligence  at  the  instance  of  Mr  Hamilton 
Nisbet,  and  he  made  appearance  accordingly.  And, 
in  like  manner,  in  the  two  subsequent  processes  of 
augmentation.  Sir  Charles  Halkett,  as  representing 
his  deceased  father  Sir  John,  was  cited  to  appear  fur 


his  interest,  at  the  tnstanoe,  respectively,  of  Mr  Ha- 
milton Nisbet,  and  the  pursuer  Mrs  Ferguson.  Fonnd- 
iQg  on  the  clause  of  warrandice  in  the  disposition  by 
John  Wedderburn  ofOosford,  in  1682,  to  their  an- 
cestor Sir  John  Nisbet,  the  present  action  was  brought 
by  Hamilton  Nisbet's  trustees  and  Mrs  Fergnson, 
with  the  concurrence  of  her  husband,  against  Sir 
Charles  Halkett  and  various  other  parties,  as  repre- 
senting on  the  passive  titles  the  granter  of  that  dis- 
position, for  payment  of  the  above  sum  of  £3832,  1 8s. 
l|d.,  and  for  relief  from  the  existing  and  future  aug- 
mentations of  stipend.  Decree  of  absolvitor,  bow- 
ever,  was  allowed  to  pass  in  favour  of  all  the  defen- 
ders, with  the  exception  of  Sir  Charles  Halkett,  against 
whom  alone  the  conclusions  of  the  summons  were  now 
sought  to  be  made  effectual.  His  representation  of 
John  Wedderburn,  the  granter  of  the  warrandice,  was 
said  to  appear  from  the  following  deduction : — 

John  Wedderburn  of  Gosford  (afterwards  Sir  John 
Wedderburn),  the  maker  of  the  disposition  in  1682, 
was  succeeded  in  1688  by  his  younger  brother  Peter 
(afterwards  Sir  Peter  Wedderburn),  who  made  op 
titles  to  him  by  special  service,  and  also  as  heir  of 
line  in   general.      Sir   Peter   Wedderburn   married 
Dame  Jane  Halkett  of  Pitferran,  by  whom  he  had  a 
numerous  issue.    In   1706,  these  spouses  executed 
mutual  settlemenU  of  their  respective  estates  of  Gos- 
ford and  Pitferran  in  the  form  of  procuratories  of  re- 
signation, but  which  deeds  contained  none  of  the 
qualifications  of  proper  entails,  farther  than  a  destina- 
tion to  heirs,  ana  a  prohibition  agunst  altering  gra- 
tuitously the  order  or  succession.    By  the  settlement 
of  Pitferran,  the  destination  of  that  estate  was   to 
Peter  Wedderburn,  the  eldest  son  of  the  marriam  of 
the  entailers,  and  the  heirs-male  and  female   cT  his 
body ;  whom  failing,  to  Charles  Wedderburn,  the  se- 
cona  son,  and  the  heirs  of  his  body ;  whom  failing,  to 
the  third  son,  and  his  heirs,  &c     Gosford»  again,  was 
destined  to  Charles  Wedderburn,  the  second  son  of 
the  marriage,  and  the  heirs-male  and  female  of  his 
body ;  whom  failing,  to  James  Wedderburn,  the  third 
son,  and  the  heirs  of  his  body,  &G.,  as  in  the  entail  of 
Pitferran.     These  destinations  were  devised  for  the 
purpose  of  preserving  a  separation  of  the  estates  in 
the  persons  of  succeeding  heirs,  and  it  was  there- 
fore specially  provided  by  both  deeds,  that  in  the 
event  of  the  succession  to  Pitferran  opening  to  Charles 
Wedderburn,  by  failure  of  his  elder  brother  Peter, 
and  the  heirs  of  his  body,  Charles  should  in  that  case, 
be  entitled  to  his  option  and  election,  either  to  keep 
Gosford  and  renounce  Pitferran,  or  to  take  Pitferran 
and  dennde  himself  of  Gosford  in  favour  of  the  next 
heir.     This  election  was  to  be  exercised  by  Charles 
within  year  and  day  after  the  right  of  sucoession  to 
Pitferran  devolved  upon  him,  and  if,  in  virtue  there- 
of, he  chose  to  renounce  Gosford  and  betake  him- 
self to  Pitferran,  it  was  provided,  on  the  one  hand, 
that  the  debts  incurred  by  him  after  the  date  of  such 
devolution  should  not  anect  Grosford  or  his  successor 
therein ;  and,  on  the  other  hand«  that  the  debto  con- 
tracted  by   him  during  his  possession  of  Gosford 
should  become  a  burden  on,  and  be  paid  by  the  heir 
Succeeding  him  in  that  estate.     There  was  also  a  pro- 
vision in  the  entail  of  Pitferran,  binding  the  heir  in 
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possession  to  assume  the  surname,  tit1e>  and  arms  of 
Halkett  of  PitPerran. 

Besides  settling  Gosford  on  bis  second  son  Charles, 
Sir  Peter  Wedderbnm  afterwards,  in  1725,  executed 
a  general  disposition  and  assignation,  whereby^,  inter 
alia,  he  conveyed  to  him  the  sum  of  62,000  merks 
(being  part  of  the  price  of  the  subjects  purchased  from 
dir  John  Wedderourn  by  Sir  John  Nisbet,  and  se- 
cured by  a  wadset  over  his  lands  of  OirletonV  and 
also  the  sums  of  £1000  and  £S000  Scots  ;  besides 

*'  all  goods  and  gear,  debts,  and  sums  of  money,  heritable  and 
moveiible,  principal,  penaltys,  and  a*  rents  qtsoever,  which  per- 
tained, or  were  addebted  to  the  said  Sir  Peter  Wedderburn,  my 
fHyr,  or  the  said  John  Wedderbarn,  my  broyr,  so  far  as  I  hare 
any  right  or  pretence  thereto.'* 

This  disposition  was  made  under  the  burden  of  the 
granter*8  "  heall  just  and  lawful  debts  whatsoever,** 
excepting  those  which  his  eldest  son  Peter,  in  terms 
of  a  Dond  of  relief,  was  bound  to  pay. 

The  succession  to  the  estates  of  Pitferran  and  Gos- 
ford respectively  took  place  as  follows : 

In  terms  of  the  destination  of  Pitferran,  Peter  Wed- 
derburn, the  eldest  son  (afterwards  Sir  Peter  Halkett), 
succeeded  to  that  estate  on  his  mother's  death  in  1713, 
being  infeft  therein,  conform  to  charter  and  sasine 
expede  upon  the  procuratory.  Sir  Peter  was  mar- 
ried to  Lady  Emilia  Stuart,  with  whom  he  executed 
a  postnuptial  contract  of  marriage  havinfi^  reference  to 
the  succession  of  Pitferran,  but  by  which  the  destina- 
tion of  the  estate  was  not  eventually  altered.  Of  this 
marriage  there  were  born  three  sons,  viz.  Peter, 
Francis  and  James.  Of  these  the  eldest,  Peter,  hav- 
ing proved  fatuous,  his  father,  in  1751,  made  a  new 
entafi  of  Pitferran  passing  him  by,  and  carrying 
the  estate  to  Francis,  the  second  son,  who,  in  conse- 
quence having  succeeded  thereto  on  his  father's  death 
in  1755,  continued  in  the  possession  thereof  until  his 
own  death,  without  issue,  in  1760,  having  been  pre- 
deceas«>d  by  his  younger  brother  James,  who  died, 
also  without  issue,  in  1758,  and  survived  by  his  elder 
brother  Peter,  now  Sir  Peter,  and  the  only  survivor 
of  the  family. 

In  the  meantime,  the  estate  of  Gosford  descended, 
on  the  death  of  Sir  Peter  Wedderburn  in  1746,  to 
Charles  Wedderburn,  the  second  son  of  him  and  Lady 
Halkett,  who  thereupon  entered  into  possession,  be- 
sides taking  up  the  property  conveyed  by  the  general 
disposition  from  his  father  to  him  in  1725.  Charles 
possessed  the  estate,  but  upon  a  personal  title  merely, 
until  1754,  when  he' died,  leaving  two  sons,  viz.  John, 
the  father  of  the  defender  Sir  Charles  Halkett,  and 
Henry,  the  grandfather  of  the  other  parties  called  as 
defenders,  but  who  were  assoilzied  of  consent.  On 
Charles's  death,  John,  his  eldest  son,  made  up  titles 
by  a  general  service  to  him  as  heir-male  and  of  line, 
taillie  and  provision,  whereby,  inter  alia^  having  ob- 
tained right  to  the  unexecuted  procuratory  of  1706, 
he  thereupon  expede  a  charter  and  sasine,  on  which 
he  possessed  the  estate  actually  until  1771,  but  bene- 
ficially only  until  1767,  when  his  interest  therein 
ceased  in  favour  of  his  brother  Henry.  During  his 
possession,  John  Wedderburn  sold  part  of  Gosford 
to  Lord  Elibank  for  £8854,  11.8. 

By  Francis  Halkett*s  death  in  1760,  the  right  to 


succeed  to  Pitferran  devolved  upon  John  Wedderburn, 
provided  the  entail  of  1751,  cutting  off  Peter  Halkett 
who  Was  fatuous,  was  a  good  deed;  and  in  order, 
therefore,  to  try  that  question,  John  Wedderburn 
having  procured  Peter  cognosced,  and  himself  appoint- 
ed his  curator,  brought  a  reduction  of  the  entail  of 
1751  in  his  own  and  Peter's  name.  In  that  ac- 
tion the  Court  pronounced  decree  of  reduction.  The 
effect  of  this  being  to  postpone  John  Wedderbum's 
succession  to  Pitferran,  and  consequently  his  brother 
Henry's  righ^t  to  Gosford,  it  was  arranged  between 
these  parties  that  an  appeal  should  be  taken  against 
the  judgment  in  Henry  Wedderburn's  name;  and  ah 
appeal  having  been  entered  accordinglv,  the  judgment 
of  the  Court  of  Session  was  reversed  m  the  House  of 
Lords  in  1770.  In  consequence  of  this  decision  a* 
well  as  of  the  death  of  Peter  Halkett,  which  happened 
about  the  same  time,  John  Wedderburn's  right  t6 
succeed  to  Pitferran  was  undisputed,  to  which,  ao- 
cordingly,  having  made  up  titles  by  servtce  as  heir  of 
taillie  and  provision  to  his  cousin  Francis  Halkett,  he 
took  infeftment  in  the  property  in  November  1770| 
and  thereafter  assumed  the  name  and  title  of  Sir  John 
Halkett  of  Pitferran. 

The  agreement  above  mentioned,  between  John 
and  Henry  Wedderburn,  was  entered  into  in  1768^ 
and  it  stipulated,  that,  in  the  event  of  the  appeal  being 
successful,  Henry  should  have  right  to  the  rents  of 
Gosford  from  1767,  he  being  bound  to  relieve  his 
brother  of  the  debts  attaching  to  the  estate,  the  amount 
of  which  was  fixed  at  £15,500,  and  which  debts  wer# 
stated  to  have  been  "  contracted  by  the  predecessors 
of  the  said  John  Wedderburn,  and  by  himself."  In 
implement  of  this  agreement,  Sir  John  Halkett,  in 
1771,  executed  a  disposition  of  the  estate  of  Gosford 
in  favour  of  Henry  Wedderburn,  conferring  right  to 
the  rent^  from  1767.  By  this  disposition  Sir  John 
also  conveyed  to  Henry  the  wadset  for  62,000  merks 
affecting  the  lands  of  Direlton,  his  right  to  which 
being  thus  described  in  the  conveyance : 

"  To  which  contract  of  wadset  the  said  deceast  Sir  Peter  Wed- 
derbarn  Halkett,  my  grandfiitber,  bad  right,  as  heir  served  and 
retoared  to  the  said  John  Wedderbnm  of  Gosfurd,  his  brother, 
on  the  day  of  ,  and  to  which  the  said  de- 

ceast Chartel  Wedderburn,  nay  father,  had  right  by  dispositioa 
from  the  said  Sir  Peter  Wedderburn  Halkett,  his  father,  of  date. 
&c  &c.,  and  to  which  I  ha?e  right,  as  heir  in  general,  served 
and  retoured  to  my  said  father,  before  the  Bailies  of  Edinburgh, 
20th  day  of  June  1754.** 

Henry  Wedderburn,  after  having  obtained  posses* 
ston  of  Gosford,  died  in  1777;  and  his  circumstances 
being  embarrassed,  the  estate  was  brought  to  judicial 
sale  at  the  instance  of  his  daughter,  Lady  Gumming. 
In  the  ranking.  Sir  John  Halkett  appeared  and  claim- 
ed as  a  creditor,  and  received  payment  of  the  above 
sum  of  £15,500,  with  interest,  partly  from  the  price 
of  the  estate,  and  partly  by  a  reconveyance  of  the 
wadset  for  62,000  merks,  which  was  unredeemed,  and. 
after  having  returned  to  liim,  was  by  him  transmitted 
to  other  parties.  No  claim  was  entered  for  the  au* 
thors  of  the  pursuers. 

Sir  John  Halkett  possessed  the  estate  of  Pitferran 
until  his  death  in  August  1793.  In  the  following 
year,  his  son.  Sir  Charles  Halkett,  the  defender,  made 
up  titles  by  special  service  as  heir  of  line  and  taillie. 
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and  provision  of  his  father,  and  was  infeft.  Sir 
Charles  was,  besides,  appointed  his  fathers  residuary 
legatee,  under  a  trast-disposition  and  settlement  exe- 
cuted by  him  in  1792.  By  this  deed,  Sir  John  Hal- 
Icett  also  conveyed  to  his  son  Charles  the  furniture  in 
the  house  at  Pitferran,  and  the  stocking  and  utensils 
upon  the  farm  in  his  natural  possession,  it  being  how- 
ever provided,  that  in  the  event  of  there  being  a  de- 
ficiency of  funds  to^  pay  the  annuities  bequeathed  by 
the  will,  the  truster's  heirs  of  taillie  in  the  estate  of 
Pitferran  should  be  bonnd  to  make  the  same  efi^ectual. 
These  effects  were,  along  with  the  entailed  estate, 
taken  possession  of  by  Sir  Charles  Halkett  on  his  fa- 
ther's death,  but  he  expede  no  confirmation. 

In  these  circumstances  the  present  action  was  in- 
sisted in ;  and  a  record  having  been  made  up  before 
Lord  Medwyn,  his  Lordship  ordered  cases  on  the 
whole  cause,  and  afterwards  made  avizandum  there- 
with to  the  Court. 

In  support  of  the  action  the  pursue  pleaded — I. 
As  the  warrandice  against  the  augmentation  of  sti- 
pend, contained  in  the  disposition  to  Sir  John  Nisbet 
of  Dirleton  in  the  year  1682,  was,  by  the  terms  of 
the  deed,  made  binding  npon  John  Wedderburn,  the 
disponer,  and  his  heirs,  as  well  male  as  of  line,  taillie, 
conquest,  provision,  and  all  others  his  heirs  and  suc- 
cessors whatsoever,  the  obligation  was,  upon  his  death* 
transferred  to  Sir  Peter  Wedderburn,  who  succeeded 
him  in  the  estate  of  Gosford,  and  who  was  his  heir 
of  line  and  general  representative. — II.  Sir  John 
Halkett,  the  defender's  father,  having  succeeded  to 
the  estate  of  Gosford  as  heir  of  provision  to  the  said 
Sir  Peter  Wedderburn,  who  was  his  paternal  grand- 
father-r-having  been  for  thirteen  years  in  full  enjoy- 
ment of  the  rents  and  profits  of  the  estate,  besides 
burdening  it  with  his  debts  to  the  extent  of  upwards 
of  £l5,000,  when  the  succession  to  Pitferran  opened 
to  him,  became  thus  liable  in  his  turn  in  the  obligation 
of  relief,  inasmuch  as  he  stood  in  the  situation  of  di- 
rect lineal  descendant  and  representative,  as  well  as 
lucrative  successor  of  a  party  by  whom  the  obligation 
had  unquestionably  been  incurred,  as  heir  to  the  ori- 
ginal grantor  of  the  warrandice. — III.  The  defender, 
Sir  Charles  Halkett,  having  taken  the  estate  of  Pit- 
ferran by  special  service,  as  nearest  and  lawful  heir 
of  line,  taillie,  and  provision  of  his  deceased  father 
Sir  John,  and  having  further  taken  benefit,  under  his 
father's  trust,  as  residuary  legatee,  and  in  that  cha- 
racter acquired  considerable  moveable  property,  had, 
in  every  view,  rendered  himself  universally  liable  for 
his  said  father's  debts  and  obligations,  and,  by  conse- 

3uence,  for  the  debts  and  obligations  of  John  Wed- 
erburn,  the  granter  of  the  warrandice  in  question. — 
IV.  The  mutual  entails  of  Gosford  and  Pitferran  could 
not  have  the  effect  of  cutting  off  the  line  of  represen- 
tation, so  as  to  put  Sir  Peter  Halkett's  descendants 
succeeding  to  him  in  the  family  estate  of  Gosford  in 
the  situation  of  singular  successors  to  the  original 
debtor,  and  thus  to  free  them  from  liability  to  the 
obligation  which  Sir  Peter  himself  had  clearly  in- 
carred.^V.  Even  supposing  it  could  be  held  that 
Gosford  was  no  ground  of  representation,  a  represen- 
tation was  continued,  and  a  consequent  liability  in- 
curred, through  the  succession  of  Pitferran,  that  estate 


having  been  entailed  in  consideration  of  the  counter 
entail  of  Gosford ;  and  having  been  thus  onerously 
purchased  and  acquired  by  Sir  Peter  Wedderburn  to 
his  heirs,  these  heirs,  and  among  others  the  defender 
Sir  Charles  Halkett,  and  his  father  Sir  John,  by  suc- 
cessively taking  and  holding  that  estate,  incurred  re- 
presentation of  Sir  Peter,  and  liability  for  his  debts 
and  engagements  precisely  as  if  Pitferran  had  been 
entailed  directly  by  Sir  Peter,  or  they  had  taken  and 
held  the  property  in  respect  of  the  settlement  by 
which  Pitferran  was  entailed. — VL  The  pursuer's 
right  was  not  lost  by  prescription,  as  that  can  only 
begin  to  run  from  the  date  of  the  first  eviction ;  and 
no  demand  was  ever  made  against  the  pursuer  or  her 
predecessor  for  any  share  of  the  augmentation  till  the 
year  1800.  And  further,  even  supposing  the  first 
eviction  were  held  to  have  been  of  an  earlier  date, 
prescription  had  been  prevented  by  the  pursuer  and 
ner  father  having  cited  the  deceased  Sir  John  Halkett 
of  Pitferran,  as  well  as  the  present  defender  himself, 
to  appear  for  their  interest,  as  representing  the  granter 
of  toe  warrandice,  in  all  the  three  several  processes 
of  augmentation  and  locality  referred  to. 

The  defender*s  pleas  against  the  action  were : — I. 
That  he  was  not  liable  for  the  claims  libelled  on,  as 
he  neither  represented  the  granter  of  the  obligation, 
nor  derived  the  smallest  benefit  from  the  property  or 
succession  of  that  party. — II.  As  the  mutual  entails, 
executed  by  Sir  Peter  Wedderburn  and  Dame  Janet 
Halkett  of  Pitferran  in  1706,  were  onerous  deeds, 
and  were  acted  on  and  allowed  to  take  effect  without 
the  pursuer's  predecessors  taking  any  step  to  consti- 
tute a  claim,  existent  or  contingent,  against  either  of 
the  parties  who  executed  the  mutual  entails,  the  right 
of  the  disponees  and  their  heirs  could  not  be  affected 
by  a  claim  afterwards  set  up  for  fulfilment  of  the  ob- 
ligation of  a  preceding  proprietor.  Still  leas  could, 
such  a  claim  be  maintained  after  the  disponees  pos- 
sessed the  estates  on  the  mutual  entails,  unchallenged 
for  greatly  more  than  the  years  of  prescription. — III. 
As  the  defender  only  succeeded  to  and  inherited  the 
estate  of  his  great-grandmother  Dame  Janet  Halkeit, 
he  was  not  liable,  in  respect  of  that  inheritance,  for 
implement  of  the  obligation  libelled  on. — IV.  If  the 
defender's  father  had  ever  been  liable  in  said  obliga- 
tion, no  relevant  claim  could  be  maintained  against 
him,  as  the  defender  did  not  represent  his  father  uni- 
versally. He  got  right  to  any  moveable  funds  and 
effects  of  his  father  under  a  settlement,  the  burdens 
and  payments  imposed  by  which  much  more  than 
exhausted  the  funds  conveyed. — V.  £ven  if  the  de- 
fender had  represented  his  father  passiv^^  the  pursuers* 
claim  would  not  now  be  maintainable  against  the  de- 
fender, in  respect  of  his  father's  possession  of  Gosford, 
as  the  fruits  thereof  were  bona  fide  percepii  et  con* 
sumpti  at  a  period  when  no  debt  was  constituted  against 
the  defender's  father  by  the  pursuers'  predecessors, 
and  when  the  defender's  father  could  not  know,  either 
from  the  writs  and  titles  under  which  he  possessed 
that  estate,  or  any  other  documents  in  his  possession, 
or  even  from  the  public  records,  that  such  a  personal 
obligation  as  that  libelled  on  had  ever  been  granted 
by  his  granduncle  in  the  preceding  c^ntaryw— VI. 
Had  any  claim  against  the  defender's  father  been  raised 
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in  respect  of  his  having  drawn  part  of  the  price  of 
Gosiford,  it  would  have  been  a  sufficient  answer  there- 
to, that  he  did  so  as  a  creditor  at  a  judicial  sale  up- 
wards of  iifiy  years  ago ;  and  it  was  not  now  compe- 
tent for  the  pursuers,  as  alleged  creditors  of  the  seller, 
or  his  predecessor,  to  call  for  the  grounds  of  Sir  John's 
debt,  or  now  to  set  up  a  claim  of  any  sort  against 
him  in  revpect  of  his  preference. — VI  I.  As  the  de- 
fender's father  ceded  the  estate  of  Gosford  to  another 
disponee  more  than  sixty  years  ago,  and  as  the  pur* 
suer«'  predecessors  not  only  preferred  no  claim  in  the 
judicial  ranking  ahd  sale  of  the  estate,  but  recognised 
the  heir  who  then  took  up  the  estate  of  Gosford,  and 
paid  over  to  his  judicial  assignee. a  large  sum  which 
had  been  held  by  them  and  their  ancestors  for  nearly 
a  century,  and  which  would  hare  been  more  than  suf- 
£cient  to  meet  the  present  claim,  the  pursuers  would 
have  been  barred  from  maintaining  such  a  claim  as 
this  against  the  defender's  father,  had  he  survived  to 
the  prestent  period,  and  still  less  was  it  maintainable 
against  the  defender. 

The  Court,  on  16th  December  1834,  allowed  the 
parties  to  make  additions  to  their  cases,  which  having 
iNsen  done,  the  cause  was  advised  to-day. 

The  Lord  Justice- Cierk, — Tbis  is  a  foluminous  case,  in 
which  fresh  productions  have  been  made,  along  with  additions 
to  the  revised  cases,  and  upon  these  we  are  now  to  give  our 
opinions.  In  the  first  place.  I  am  clear  as  to  the  validity  of  the 
obligation  of  warrandicv,  which  is  the  ground  of  action,  aud  that 
it  i«  sufficiently  ample  as  a  prot^tion  against  eviction  of  teinds. 
I  am  also  equally  satisfied  that  there  have  been  here  various 
augmentations  and  dififerent  localities;  and  it  is  a  circumstance 
to  be  attended  to,  that  a  citation  was  given,  first  to  Sir  John 
HalketL  and  afterwards  to  Sir  Charles  to  appear,  each  for  his 
interest  in  those  several  processes.  Now,  in  order  to  determine 
whether  Sir  Charles  Halkett  is  liable  under  the  obligation  of  war- 
randice to  which  the  action  refers,  I  lay  out  of  view  what  is  said  as 
to  procnption,  and  consider  whether  it  is  made  out  in  a  satisfac- 
tory manner,  that  Sir  Charles  Halkett  represents  the  gmnter  of 
that  obligation.  Tbis  fact,  I  think,  the  productions  in  process 
prove  beyond  a  doubt.  In  the  first  place,  Peter  Wedderbum 
Was  served  heir  in  general  to  John  Wedderburn  of  Gosford  in 
]<i88.  This  is  established  by  the  retour  of  his  service  produced. 
There  can  be  no  doubt,  therefore,  that  that  gentleman  was 
bound  to  fulfil  his  ancestor*s  obligation.  Afterwards,  Sir  Peter 
Wedderburn  married  the  heiress  of  Pitferran,  and  he  executed 
a  deed  called  a  taillie,  but  which  is  io  reality  a  deed  of  provi- 
sion, settling  the  estate  of  Gosford  upon  his  son  Charles,  and 
making  it  a  oonsiderstion  of  the  grant,  that  the  debta  of  the  heir, 
while  in  possession,  should,  on  his  succeeding  to  Pitferran,  be 
effectual  against  the  estate  of  Gosford.  Then  Sir  Peter  after- 
wards executed  another  deed  in  Charles's  favour,  on  the  narra- 
tive cited  upon  page  Sd  of  the  pursuers'  additional  case,  and 
which  leaves  no  doubt,  that  the  personal  estate  thereby  conveyed 
was  liable  to  its  value  for  the  debts  of  the  granter.  In  1740, 
Charlea  Wedderburn  entered  into  possession  of  Gosford,  and 
enjoyed  the  estate,  but  without  making  up  a  title  till  1754. 
Then  it  happened  that  Sir  John  Halkett  came  to  be  represen- 
tative of  both  branches  of  Sir  Peter  Wedderburn*s  descendants, 
thus  uniting  in  his  person  the  right  of  succession  to  Pitferran 
and  Gosford ;  and  Sir  John  served  heir  to  his  father  Charles, 
and  pOHsessed  the  estate  of  Gosford  from  1754  to  1771.  He 
then  surrenders  Gosford  to  his  brother  Henry,  on  taking  pos- 
session of  Pitferran,  and  Henry  undertakes  a  liability  for  the 
debts  incurred  by  him  during  his  possession  of  that  estate. 
Henry  afterwards  becomes  bankrupt,  when  the  estate  is  sold, 
and  Sir  John  having  claimed  as  a  creditor,  receives  payment  of 
bis  debt.  Now,  it  is  proved  that  Sir  Charles  Halkett  is  the 
heir  of  bis  father  Sir  John,  who,  besides  resping  benefit  from 
Gosford,  was  proprietor  of  Pitferran.  In  these  circumstances, 
taking  the  fact  merely  that  Sir  Charles  served  heir  of  line  to 


his  father,  and  took  up  the  estate  of  Pitferran,  the  only  ques- 
tion, I  think,  that  can  arise  is,  whether  this  is  a  legal  obligation  ? 
And  being  of  opinion  that  it  la  so,  I  apprehend  the  defender  is 
liable  to  make  the  same  effectual,  as  bemg  a  debt  of  his  father 
which  he  has  taken  up. 

Lord  Gtenlee  considered  that  there  might  have  been  some 
doubt  entertained  of  the  question,  had  it  rested  merely  upon  the 
fiu*t  of  Sir  John  Halkett  having  served  heir  to  his  father, 
Charles  Wedderburn,  and  taken  Gosford ;  aince,  being  obliged  to 
denude  himself  of  that  estate,  bis  right  evanished.  But  his 
Lordship  was  impressed  with  the  narrative  in  Sir  John's  dispo- 
sition to  his  brother  Henry,  of  the  contract  of  wadset,  and  of 
Sir  John's  possession  under  the  same,  which  he  thought  clearly 
instructed  a  general  representation  on  the  part  of  Sir  John  of 
his  father  Charles,  and  by  that  means  connected  him  with  the 
original  disponer ;  and  on  the  ground  that  the  defender  repre- 
sented his  father,  his  Lordship  was  therefore  for  decerning  in 
terms  of  the  libel. 

LiOrd  Meadowbank  concurred. 

Lord  Medwyn. — It  is  satisfactory  to  me  that  your  Lord- 
ships  have  come  to  the  same  opinion  that  I  have  done.  In  this 
case,  the  ordinary  line  of  succession  was  cut  off  by  a  special  des- 
tination ;  but  it  is  one  of  the  simplest  taillies  that  can  be  con- 
ceived. Besides  that  deed.  Sir  Peter  Wedderburn  executed  a 
conveyance  of  certain  personal  property  in  favour  of  Charles, 
under  the  burden  of  his  debts.  Now,  Charles  Wedderburn  hav- 
ing taken  possession  of,  and  enjoyed  the  entailed  estate  from 
1746  to  1754,  died  in  apparency.  Then,  what  did  his  son  do? 
He  served  himself  in  such  a  way  as  took  up  the  unexecuted  pro- 
cun^tory,  and  conferred  upon  him  the  character  as  well  of 
heir  to  bis  grandfather  Sir  Peter,  as  to  his  father  Sir  Charles. 
The  question  then  is,  how  far  did  Sir  John  Halkett  remain 
liable  fur  his  ancestor's  debts,  after  taking  up  the  estate  of  Pit- 
ferran and  making  over  Gosford  to  his  brother  Henry?  Sir 
John  chose  to  do  this  in  terms  of  the  taillie  by  Sir  Peter. 
Now,  suppose  that  Sir  John  H^kett  had  sold  the  estate  of  Gos- 
ford, could  he  have  got  quit  by  that  means  of  this  representa- 
tion ?  I  think  not ;  and  therefore  the  onlv  question  that  remains 
relates  to  the  succession  of  Pitferran.  Now,  on  that  point,  I 
apprehend  that  Sir  John  did  not  get  quit  of  the  obligation  at- 
taching to  him  by  taking  the  more  valuable  estate  of  Pitferran 
and  giving  up  GOsford.  Then  the  only  other  question  is,  whe- 
ther Sir  Charles  Halkett,  the  defender,  represents  his  father; 
and  as  I  have  no  doubt  that  he  does,  it  follows  that  he  is  liable 
under  this  obligation  of  warrandice,  although  it  may  be  a  very 
hard  case. 

The  Court  (on  20tfa  February  1835) 

<«  Decern  in  terms  of  the  libel,  as  to  the  pursuers'  right  of  re- 
lief, and  find  no  expenses  due  to  either  party." 

Pursuers'  Authorities. — (In  reference  to  defenders*  second 
plea.) — Agnew,  21st  July  1822,  House  of  Lords.  Wilson  p. 
Agnew,  &C.,  1st  February  1831 ;  S.  &  D.—(  In  reference  to  de- 
fenders* fifth  plea.)— Stair,  I.  tit.  7,  sec  13.  (3.)  Erskine, 
IIL  tit.  8,  sec.  50.  Stair,  HI.  tit.  5,  sec.  8.  Bank.  III.  tit. 
5,  sec.  59.  Argument  for  Pursuers  in  case  of  £arl  of  Cassillis, 
1802;  Mor.  14,447.  (6.)  Ersk.  III.  tit.  7,  sec.  36.  Eari  of 
Aberdeen's  Trustees  v.  Dundas  and  Nisbet ;  S.  &  D.  Vol.  I. 
p.  157. 

Defenders*  Authorities. — (1,2,  3.)^ Justice  and  Callender, 
Ist  December  I8SM;  S.  &  D.  Sharp,  1631;  Mor.  15,562. 
Houston  V.  Sir  John  Shaw,  1715;  Uid,  15.572.  Porierfield 
V.  Porterfield,  1771 ;  Ibid,  10,698.  Stair,  IIL  tit.  7,  sec.  7. 
(4.)  Home  v.  Home,  1710,  in  House  of  Lord*;  Robertson's 
Appeal  Cases,  p.  47.  Earl  of  Dalhousie  v,  H^wley;  Mor. 
14,014.  Bell  V.  Carruthers,  1749;  Ibid.  14.016.  Maitlandv. 
Pitrichie,  1757;  Ibid.  11,166.  Blount,  1783;  Ibid.  9731.  Lord 
Fife  9.  Duff,  7th  March  1828;  6  S.  Ik  D.,  698.  (5.)  Stair,  L 
tit.  7,  sec.  12.  Ersk.  II.  tit.  1,  sec.  25.  (7.)  Robertson  v. 
Strachan.  1760;  Mor.  8087.  Cathcari  v.  Moodie,  17th  Fe- 
brttary]804;  Fac.  Coll. 

Lord  Ordinary,  Medwyn. — Act*  George  Dundns ;  Dundas 
and  Wilson,  C.  S.,  Agents. — Alt.  Cuninghanie;  Warren  H. 
Sands,  W.S.,  A^ent. — Mr  Ferguson,  Cierk.^[J.R.] 
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2lkh  February  1835. 
SxcoKJD  DnrisiOK.— (J.  R.) 

No.  194.— Patrick  Wilson,  W.S.,  Pursuer,  v,  Mrs 
Harvet  anb  Others,  Defenders, 

Process — Libe],  AmeDchnent  of— Statute*  6  Geo.  IV.  cap. 
120—-^  iummont  of  reduction^  which  was  bro%$ght  within  the 
quadrienniam  utile,  having  been  ditmiMsed  6y  the  Lord  Or* 
dinary  as  not  being  framed  in  terms  of  the  Judicature  Act ; 
and  the  qaadrienntum  utile  having  exffired  since  the  date  of  the 
sttmmons — Circumstances  in  whitA  the  CouH  remitted  to  the 
JLord  Ordinary  to  ailow  an  amendment  of  the  libel^  but  onfy  on 
payment  oftiie  previous  expenses. 

This  was  an  action  of  redaction  wbich  was  dis- 
missed by  the  Lord  Ordinary,  on  the  ground  that  the 
somnM^na  was  not  framed  in  conformity  with  the  Ja- 
dicatare  Act,  but  without  finding  the  defendera  ea« 
titled  to  their  expenses,  in  respect  it  appeared  to  his 
Lordship  that  the  defences  were  also  inaccurately 
prepared.  The  pursuer  having  reclaimed,  stated  that 
the  quadriennium  uiiUy  within  which  the  action  had 
been  brought,  had  expired  since  the  date  of  the  sum- 
mons ;  and  h^  therefore  moved  the  Court  for  a  remit 
to  the  Lord  Ordinary  to  allow  an  amendment  of  the 
libel,  reserving  the  question  of  expenses.  There  was 
also  a  reclaiming  note  by  Mrs  Harvey,  on  the  ground 
that  she  had  not  been  allowed  her  expenses. 

The  Lord  Justice^Clerk,^^!  am  for  remitting  to  the  Lord  Or- 
dinary to  receive  an  amendment  of  the  libel ;  and  the  only  ques- 
tion is,  whether  the  defenders  are  entitled  to  the  expenses  of 
stating  their  defences  ? 

Lord  denlee, — They  must  have  expenses. 

The  Lord  Justice-Clerk, — I  cannot  be  of  a  different  opinion. 

Lords  Meadowbank  and  Medwyrt  concurred. 
The  Court  (on  20th  February  1835), 

**  In  respect  of  the  peculiar  circumstances  of  the  case,  remit  to 
the  Lord  Ordinary,  in  order  to  allow  the  pursuer  to  offer  an 
limendment  of  the  libel ;  to  consider  the  suflSciency  and  admis- 
sibility thereof,  and  proceed  farther  in  the  cause  as  to  his  Lord- 
ship shall  seem  just ;  but  find  the  defenders  entitled  to  the  pre- 
vious expenses  of  process  f  and  remit  to  the  Lord  Ordinary  to 
allow  the  account,"  &c. 

Lord  Ordinary^  Cookbum. — Act.  Dean  of  Faculty  (Hope) 
and  Rutherfurd;  Party,  Agent. — Alt.  More,  et  alii;  John 
Morrison,  W.S.,  et  alii,  Agents.^Mr  RoUand,  Clerk.^[J.R.] 


24/A  February  1B35. 
Second  Division.— .(W.  H.  D.) 
No.  195. — William  Campbkll,  Suspender,  v.  James 
Young,  Jeremiah  Jotmer,  ani>  Robert  Ross, 
Respondents, 

Jurisdiction — Statute,  55  Geo.  III.  cap.  71 — Hawker — A  party 
having  been  apprehended  and  brought  for  examination  before  two 
Justices  of  the  Peace  upon  an  information^  charging  him  **  with 
going  about  the  country  and  vending  bis  wares  without  a 
license,  as  required  by  Act  of  Parliament,  55  Geo.  III.  chap. 
71,  section  10;**  and  having  **  confessed  that  he  had  been  in  the 
habit  of  selling  his  wares  without  a  license,  as  setferth  in  the  pe- 
tition  ;"— Mtf  Justices  having  thereupon,  on  consitleratinn  of  the 
confession,  ordained  "  the  said  William  Campbell  to  find  suffi- 
cient security  to  appear  for  judgment,  when  called  for,  and  foil- 
ing  of  which,  to  be  imprisoned  as  the  Act  directs,  or  pay  the 
penalty  specified  in  the  Act  i"^the party  having,  for  want  ofcau^ 
tion,  been  imprisoned  under  this  warrant,  and  two  days  thereafter 
liberated  on  finding  bail  f  and  having  then  brought  a  bill  ofttu^ 
pension  and  liberation  against  the  Justices,  which  was  opposed, 
inter  alia,  upon  the  plea  that  the  Jurisdiction  of  the  Court  of 
Session  was  excluded  under  the  Act — Held,  that  ifie  judgment  of 


the  Justices,  and  the  warrant  of  imprisonment,  were  illegal,  and 
not  sanctioned  b*f  the  Statute,  and  therefore  that  the  jurisdiaion 
tf  the  Court  of  Session  wOs  competent. 

By  the  10th  section  of  the  Hawker's  Act,  55  Geo. 
III.  c  71,  it  is  provided, 

**  That  if  any  such  hawker,  pedlar  or  petty  chapman,  or  other 
trading  person,  so  travelling  as  aforesaid,  sbidl,  from  and  after  the 
said  1st  day  of  August  next,  trade  as  aforesaid,  without,  or  con- 
trary to,  or  otherwise  than  as  shall  be  allowed  by  such  license, 
such  person  shall,  for  each  and  e?ery  such  offence,  forfeit  the 
Sum  of  ten  pounds,  to  be  recorered  and  applied  as  herein  after 
mentioned ;  and  that  if  any  person^  trading  under  or  in  Tirtoe  of 
any  license  to  him  or  her,  granted  as  s&resaid*  upon  demsod 
made  by  any  person  or  persons  authorised  or  appointed  to  de- 
mand any  such  license,  by  the  commissioners  appointed  bj  this 
Act,  or  any  two  of  them  under  their  hands,  and  upon  producin| 
or  showing  such  authority  or  appointment  to  such  person  so 
trading  as  last  aforesaid,  or  upon  demand  made  by  any  Sheriff  or 
Stewart,  Depute  or  Substitute,  Justice  of  the  Feaee,  Prorosi; 
ConstaUe  or  other  officer  of  the  peace  of  any  county,  stewsrtiy, 
burgh  or  place,  where  be  or  she  shall  so  trade,  or  by  any  o£SceH 
of  the  Customs  or  Excise,  or  by  any  person  to  whom  such 
hawker,  pedlar  or  petty  chapman  shall  offer  any  goods  for  sale, 
shall  refuse  to  produce  and  show  the  same  unto  such  perMn 
authorised  and  appointed  as  last  aforesaid,  or  unto  such  SberiC 
Steward  or  Justice  of  the  Peace,  Bailie,  Constable  or  other 
officer  of  the  Customs  or  Excise,  that  then  the  person  so  refusiog, 
or  not  having  his  or  her  license  ready  to  produce  and  show  at 
aforesaid,  shall  forfeit  ten  pounds,  to  be  recovered  and  applied 
as  hereinafter  mentioned ;  and  for  non-payment  thereof,  shall  be 
treated  as  a  common  vagrant,  and  be  committed  to  the  oeaiest 
jail  or  house  of  correction.** 

By  the  18th  section  it  is  provided, 

**  That  in  all  cases  where  the  pecuniary  penalty  by  this  Act  im- 
posed does  not  exceed  the  sum  of  j625,  it  sball  be  recoverable 
before  the  Sheriff  or  Steward,  Depute  or  Substitute,  or  before 
one  of  his  Majesty's  Justices  of  Peace  of  the  cotmty,  stewartry, 
city,  burgh  or  place  wherein  the  offence  shall  be  committed,  on 
proof  of  the  offience,  either  by  voluntary  confession  of  the  party 
or  parties  accused,  or  by  the  oath  of  one  or  more  credible  wit- 
ness or  witnesses ;  and  one  moiety  of  every  such  last  nentioocd 
penalty  shall  belong  to  his  Majesty,  his  heirs  and  successors,  lad 
the  other  moiety  to  the  informer  or  informers  prosecuting  for 
the  same ;  and  in  case  of  non-payment,  the  said  Sheriff  or  Stew- 
ard, or  the  said  Justice,  by  warrant  under  bis  band,  shall  cause 
the  same  to  be  levied  by  poinding  and  sale  of  the  offender's 
goods  and  effects,  or  of  the  goods  and'  effects  with  which  soch 
offender  shall  be  found  trading,  and  the  surplus  of  the  mone; 
raised,  after  deducting  the  penalty  and  expense  of  the  poinding 
and  sale,  shall  be  rendered  to  the  owner;  and  shall  also  commit 
the  offender  to  the  prison  of  soch  county,  stewartry,  city,  boigh 
or  place,  there  to  remain  until  the  said  penalties  and  the  reason- 
able charges  of  the  poinding  and  sale  shall  be  levied  as  afore- 
said, or  until  the  same  shaU  be  paid  or  satisfied  by  such  of- 
fender.** 

An  after  section  (the  20th)  labjoins, 

**  Provided  always,  and  be  it  further  enacted,  that  no  penon 
committed  to  any  jail  or  house  of  correction,  for  any  offence 
committed  against  this  Act,  shall  be  detained  in  such  jail  or 
bouse  of  correction  for  any  longer  space  of  time  than  three 
calendar  months." 

On  26th  November  1833,  the  respondent,  Young, 
presented  to  the  respondents,  as  Justices  of  Uie  Peace 
for  the  county  of  Cromarty,  a  summary  petition  agaisst 
the  suspender,  setting  forth  that  he  (Yonng), 

«  is  in  the  certain  knowledge,  that  William  Campbell,  tFavelliog 
chapman  or  hawker,  has  been  in  the  habit,  for  some  time  ptfif 
of  going  about  the  country  and  vending  his  wares  without  a 
license,  as  required  by  Act  of  Parliament,  55  Geo.  HI*  cap. 
71,  sec.  10,  and  therefore  craves  that  the  said  William  Campbell 
may  be  brought  before  your  Honours,  aud  upon  coofessioii  or 
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profaiition  of  wbat  i»  90t  fixtb,  to  deoeni  and  ordain  bim  to  poy 
the  fine  ordained  by  the  Act  ojf  Parliament.'* 

The  respondents,  Joyner  and  Ross,  issued  warrant 
for  bringing  the  suspender  before  them  '^  for  examina- 
tion.'* The  sttspeDoer  was  aecordingly  apprehended, 
and 

y  eonfe<tfed  that  be  bad  been  in  the  habit  of  selling  bis  wares 
without  a  license,  as  set  forth  in  the  petition,  and  therefore  throws 
himself  upon  the  mercy  of  the  Court." 

The  following  sentence  was  then  pronoanced : 

**  The  Justices,  therefore,  upon  consideration  of  the  foregoing 
confession,  ordain  the  said  William  Campbell  to  find  sufficient 
security  to  appear  for  judgment  when  called  for;  and,  failing  of 
which,  to  be  imprisoned  as  tlie  Act  directs,  or  pay  the  penalty 
stated  in  the  Act." 

Upon  this  warrant  the  scupender  was  imprisoned, 
and  two  days  thereafter,  in  conseqoence  of  a  bond  of 
caation  being  oflPered.  the  Jostices  pronounced  the  fol- 
io wing  judgment : 

"  CaoMAaTT,  20th  November  1833. — The  Justices  hating  re- 
sumed consideration  of  the  case  of  William  Campbell,  convicted 
of  selling  his  wares  without  a  license  contrarv  to  Act  of  Parlia- 
ment, and  now  in  the  jail  of  Cromarty,  and  being  satisfied  with 
the  within  security,  grant  warrant  for  liberating  the  said  William 
Campbell.**  (Signed)  *' Jeebmiah  Joyneb,  J.P.  RoBsar 
Ross,  J.P,** 

The  suspender  was  accordingly  liberated,  and  four 
days  thereafter  brought  the  present  bill  of  suspension 
and  liberation,  on  the  ground  that  the  sentence  on 
which  he  was  imprisoned  was  irregular  and  illegal, — 
Ist,  In  respect  that  the  Statute  did  not  authorise  any 
order  for  a  party  in  the  suspender  s  situation  finding  ; 
sufficient  security  to  appear  **  in  judgment,  when  called 
for,"  and  fw  less  for  committing  such  a  party  to  jail. 
In  case  of  his  **  failing,"  or  eren  of  his  refusing  to  find 
snch  security.  2d,  In  respect  that  the  alternative 
form  of  the  sentence  was  also  wholly  unauthorised  by 
the  Statute;  and,  moreoTer,  that  the  neglect  to  specify 
the  aaoonnt  of  penalty  decerned  for, — thus  leaving  the 
suspender,  amidst  the  rariety  of  penalties  awarded  by 
the  Statute^  uncertain  of  the  amount  which  it  was  ne- 
cessary for  him  to  pay,  in  order  to  obtain  his  libera- 
tion, was  of  itself  nital ;  and,  Si,  In  respect  that  the 
warrant  contained  no  limitation  of  the  suspender's  im- 
prisonment in  point  of  time,  but  ordaineo  him  to  be 
Kept  in  jail  until  he  shall  either  find  security  or  pay 
the  penalty ;  and  this  in  the  face  of  an  express  enact- 
ment, contained  in  tbe  20th  section  of  the  Statute, 
which  ordains,  "  that  no  person  committed  to  any  jail 
or  faouse*  of  eorrecttony  for  any  offence  committed 
against  this  Act,  shaU  be  detained  in  snch  jailor  house 
of  correction  for  any  longper  space  of  time  than  three 
calendar  months.**  Further,  4/A,  That  the  warrant  pro- 
nounced was  ukra  petitat  the  petition  containing  no 
prayer  for  in4>risonment9  nor  for  caution  or  security^ 
but  stmpiy  for  a  pecuniary  decree.  5<A,  That  the  sen- 
tence did  not  convict  the  snspender  of  the  offence,  nof 
find  tbe  libel  prored ;  and  without  conrietion  there  were 
no  termini  haiiUs  for  punishing  him.  6ih,  That  the  war- 
rant bore  exjacie^  that  the  judgment  pronounced  was 
■ot  pronounced  in  causa  at  all,  as  tbe  suspender  is  there- 
in ordained  <'to  find  sufficient  security  to  appear  for 
Judgment^  tohen  called  for  J'  7th,  That  the  lOtn  section 
of  the  Slaiute,  on  which  alone  the  petition  was  found- 


ed* was  totally  inapplicable  to  the  offence  there 
charged,  and  therefore  the  whole  proceeding  was  ab 
tfitito  vitiosum  ;  and  finally,  that  the  petition  was  alto- 
gether inept,  in  respect  it  contained  no  specific  charge, 
nor  any  mention  of  time,  place,  or  circumstances  con- 
nected with  the  alleged  offendings*  The  respondents, 
on  the  other  hand,  maintained — \st,  That  the  suspen- 
sion and  liberation  was  incompetent,  seeing  that  at  the 
date  of  its  presentment  the  suspender  was  liberated. 
2d,  That  it  was  further  incompetent, — (Ist),  Because 
the  jurisdiction  of  the  Court  was  excluded  by  the  Sta- 
tute itself,  which  restricts  to  certain  special  Conrts 
therein  described,  the  right  of  giring  the  redress  now 
sought;  and,  (2d),  Because,  supposing  that  there  were 
no  statutory  limitation,  but  that  the  common  law  right 
of  appeal  was  fully  open,'  the  proceedings  in  ques- 
tion were  of  such  a  description  as  made  £e  Court  of 
Justiciary,  and  not  the  Court  of  Session^  the  proper 
Court  of  reriew. 

Cases  were  ordered  by  the  Lord  Ordinary,  in  which 
the  respondents  pleaded  the  incompetency  of  this  mode 
of  review,  in  respect  of  the  22d  section  of  the  Statute, 
which  provides, 

"  That  no  conviction  made,  or  decree  given  under  or  by  virtue 
of  this  Act,  by  any  Sheriff  or  Stewart-depnte  or  Substitute,ahall 
be  removed  to  the  Court  of  Session  by  advocation,  nor  shall  tbe 
same  be  suspended ;  but  any  Sheriff  or  Stewart,  upon  being  re- 
quired by  the  party  or  parties,  after  they  have  granted  bond  with 
two  sufficient  sureties  in  tbe  manner  above  directed,  in  the  case 
of  any  appeal  to  the  Quarter- Sessions,  shall  state  the  facts  spe- 
cially, for  the  determination  of  the  Court  of  Exchequer ;  and  in 
case  the  judgment  of  such  Sheriff  or  Stewart  shall  be  affirmed,  it 
shall  be  lawful  for  the  said  Court  to  award  the  person  or  persons 
to  pay  such  expenses  occasioned  by  the  proceedings  before 
them,  as  to  them  shidl  seem  meeL** 

In  regard,  again,  to  a  conviction  before  tbe  Justices 
(which  IS  that  immediately  in  question),  it  is  provid- 
ed by  section  2l8t, 

**  that  if  any  person  or  persons  shall  find  himself,  herself  or 
themselves  aggrieved  bv  the  judgment  of  any  such  Jusdees, 
then  he,  she  or  they  shall  or  may,  upon  entering  into  a  bond,  with 
two  sufficient  sureties  to  be  approved  by  such  Justice,  to  the 
amount  of  the  value  of  such  penalty  and  forfeiture,  together 
with  a  sum  which,  in  the  judgment  of  such  Justice,  shall  be  ade- 
quate to  the  amount  of  the  expenses  which  may  be  awarded, 
conditioned  to  pay  tbe  amount  of  snch  penalties,  forfeitures  and 
expenses,  as  shall  be  adjudged,  in  case  such  judgment  shall  lie 
affirmed,  appeal  to  the  Justices  of  the  Pesceat  the  next  Oeaersl 
Sessions,  who  are  hereby  empowered  to  summon  and  examine 
witnesses  upon  oath,  and  fioaliy  to  hear  and  determine  the  same ; 
or  at  their  discretion  to  state  the  facts  specially,  for  tbe  deter- 
mination of  the  Court  of  Exchequer,  and  in  case  the  judgment 
of  such  Justice  shall  be  affirmed,  it  shall  be  lawful  for  such 
Court  to  award  tbe  person  or  persons  to  pay  suob  expenses  oc- 
casioned by  the  proceedings  hdbre  them,  as*  to  them  shall  seem 
meet:** 

That  the  mode  pointed  out  in  thefe  sections  were 
the  only  competent  mode  of  redress,  as  proved  by  the 
cases  of  Cook,  17th  May  1823;  Craigie,  11th  February 
1826;  Alexander,  2d  December  1828:  That  under 
this  Act,  the  Court  of  Exchequer,  atad  not  the  Court  of 
Session,  was  the  Supreme  Court  of  review,  as  was 
shown  in  the  cases  or  Warrender,  19th  June  1810; 
Poole,  17th  December  1831;  Roy,  17th  February  1824, 
and  Bkck,  12th  February  1833.  But  that,  supposing 
the  Act  not  to  limit  the  jurisdiction  in  review  to  the 
Court  of  Exchequer,  the  present  biU  of  suspieiision 
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•Iionid  have  been  preneoted  to  the  Coart  of  Justiciary, 
in  respect  the  proceedings  were  of  a  criminal  natare. 
The  pleas  principally  relied  on  by  the  suspender  are 
embodied  in  the  following  note,  subjoined  to  the  in- 
terlocutor pronounced  by  the  Lord  Ordinary  (Mon- 
creiff)  on  Idth  January  1835 : 

"  The  Lord  Ordinary  having  considered  the  revised  cases  for 
the  parties,  with  the  bill  of  suspension,  and  the  interlocutor  of 
the  Court  remitting  the  cause  to  be  discussed  on  the  bill,  and 
the  Inferior  Court  proceedings,  repels  the  objections  to  the  ju- 
risdiction of  this  Courti^austains  the  jurisdiction  accordingly ; 
and  appoints  the  cause  to  be  enrolled,  in  order  that  it  may  be 
farther  proceeded  in,  and  in  the  meantime  reserves  the  question 
uf  expenses. 

<*  Note. — The  question  on  the  merits  In  this  suspension  is, 
whether  the  suspender  was  imprisoned  without  a  lawful  wnrrant  ? 
Thfit  question  would  not  be  altered  by  his  being  liberated  on 
ciiution  found  under  the  compulsion  of  imprisonment.     But  he 
deniei  the  fact,  and  says,  thi/t  the  finding  of  caution  was  an  arti- 
fice of  the  respondents.     The  imprisonment  might  be  without 
lawful  wnrrant,  although  a  good  sentence  for  the  penalty  of  the 
Statute  had  been  pronounced  ;  for  example,  if  the  Justices,  on  a 
correct  petition,  had  found  the  fact  proved,  and  decerned  for  the 
penalty,  but  granted  no  warrant  for  imprisonment.     It  seems  to 
rhe  Lord  Ordinary  that  the  question  of  jurisdiction  cannot  be 
discussed  without  raking  some  view  of  the  objections  to  the  war* 
rant  of  imprisonment.     For,  in  general,  the   Court  of  Session 
is  the  proper  Court  to  give  liberation  where  there  is  imprison- 
ment without  a  lawful  warrant,  and  it  must  depend  on  the  nature 
of  the  alleged  warrant  whether  that  jurisdiction  is  excluded. 
But  the  question  of  jurisdiction  being  preliminary,  and  the  dis- 
cussion summary,  no  record  has  been  made  up.     The  case  must 
at  present  stand  on  the  record  of  the  proceedings.     The  appli- 
cation seems  to  have  been  of  very  doubtful  competency,  in  so 
fiir  as  no  time  or  place  for  the  habit  of  trading  alleged  was  spe. 
cified.     As  the  Act  provides  that  the  penalties  shall  be  sued 
for  before  the  SherifT  or  Justices  of  the  county  wherein  the  of- 
fence may  be  committed,  the  hcH$  is  essential  to  the  jurisdic- 
tion, and  here  it  does  not  appear,  in  any  part  of  the  proceedings, 
that  there  was  any  act  of  trading  in  the  county  of  Cromarty.  In 
considering  the  warrant  of  imprisonment,  such  a  thing  cannot 
be  taken  for  granted.      But  the  more  material  questions  are,  l«r, 
-Whether  there  was  a  legal  sentence  or  decree  ;and,  ^lif^  Whether 
.there  was  a  good  warrant  of  imprisonment  under  the  Statute. 
.So  far  as  the  Lord  Ordinary  dan  judge  at  present,  be  thinka 
that  no  sentence  under  the  Statute  was  pronounced.      The 
order  ia,  to  find  sufficient  security  to  '  appear  for  judgment  when 
called  for.'    The  Lord  Ordinary  can  make  no  meaning  of  these 
words,  if  they  did  not  mean  that,  if  caution  were  found,  judg- 
ment was  not  to  be  pronounced  till  a  subsequent  time,  and  con- 
aequently,  that  judgment  bad  not  yet  been  pronounced.     Then 
it  goea  on, '  failing  which,  to  be  imprisoned  aa  the  Act  directa.* 
The  words  which  follow, '  or  pay  the  penalty  stated  in  the  Act,* 
have  manifestly  been  written  after  the  subscription  of  the  Jus- 
tices. But  taking  it  all  as  it  is,  it  is  quite  away  from  the  Statute. 
It  is  an  order  of  imprisonment,  not  for  enforcing  a  judgment  of 
conviction,  but  as  a  penalty  for  not  finding  security  to  come  to 
receive  judgment.     But  the  Statute  gives  no  warrant  for  or- 
dainifig  the  party  to  find  caution  to  appear  for  judgment,  or  in 
default  to  be  imprisoned.     Neither  does  it  give  any  warrant  for 
a  sentence  of  imprisonment,  without  a  judgment  finding  the 
charge  proved,  and  the  penalty  due.     Nay,  it  gives  no  warrant 
for  a  sentence  of  imprisonment  at  all,  except  in  aid,  in  the  first 
instsnee,  of  a  warrant  granted  at  the  same  time,  for  levying  the 
penalty  by  poinding  and  sale.     There  is  no  such  thing  in  the 
Act  as  a  warrant  to  imprison,  simply  till  the  penalty  be  paid. 
Supposing,  however,  that  the  Court  could,  by  implication,  and 
by  cutting  out  the  leading  order,  hold  this  to  be  a  good  judg- 
raent.  finding  the  complaint  proved  and  the  penalty  due,  the 
Lord  Ordinary  cannot  think  that  it  would  be  a  good  warrant  of 
imprisonment.     For  tbe  reasons  already  stated,  it  is  not  autho- 
rised by  the  Statute.     But,  separately,  it  is  not  a  legal  warrant, 
because  it  does  not  express  distinctly  (he  cause  of  imprison- 


ment.    Tbe,party  is  ordained,  .eitber  to  find  csvtion  to  appear 
for  judgment,  or  to  be  imprisoned  *  ai  tb«  Act  directs,'  or  to  be 
imprisoned  nil  he  pay  the  penalty  stated  in  the  Act.    Tbi« 
warrant  does  not  tell  what  security  was  required,  nor  what  is 
tbe  imprisonment  which  tbe  Act  directs,  nor  wfaai  is  the  penalty 
stated  in  tbe  Act.     And  tha  alteraalivcs  are  left  in  complete 
ambiguity.     Who  waa  to  judge  of  these  things  ?  Was  the  goaler 
to  study  the  Statute  and  petition,  and  to  determine  on  wbac 
tenns,  and  how  long  he  was  to  detain  hit  prisoner  ?  Tbe  Legisla- 
ture never  could  contemplate  that  any  man  should  lose  his  per- 
sonal liberty  on  an  alternative  and  indefinite  warrant  like  ibia 
Supposing,  therefore,  that  tbe  objections  to  it  as  a  sentenre 
could  be  overcome  by  reference  to  the  petition  and  the  Statute,  it 
still  could  not  be  a  good  warrant  of  imprisonment  in  such  a 
form.     The  statement  of  the  respondents,  that  the  first  part  uf 
the  deliTerance  was  put  in  at  the  desire  of  the  suspender,  cannot 
avail  in  this  question.     No  such  fact  is  in  the  recorded  proceed- 
ings ;  and  whether,  if  true,  it  might  avail  or  not  in  an  action  of 
damages,  it  cannot  be  considered  bere,^-at  all  events,  in  tbe 
view  of  the  case  necessary  for  the  question   of  jurisdiction. 
Tbe  objection  to  the  jurisdiction  of  this  Court  must  he  con- 
sidered principally  with  reference  to  the  nature  of  the  warrant : 
— I.  If  the  warrant  vrere  ex  facie  good  in  itself,  and  in  con- 
formity with  the  Statute,  the  question,  whether  a  party,  com- 
plaining of  irregularities  in  the  proceedings,  was  bound  to  go  to 
the  Quarter- Sessions,  might  perhaps  depend  in  a  great  measure 
on  the  nature  and  extent  of  such   irregularities,  as  inferring 
nullity  or  not.     The  Lord  Ordinary  does   not  think  that  tbe 
authorities  support  the  plea  of  the  respondents  even  in  this 
view.     But  if  the  grounds  of  suspension  go  directly  to  impeacb 
the  form  and  substance  of  tbe  warrant  itself,  as  contrary  to  tbe 
general  law,  and  not  sanctioned  by  any  special  Statute,  he  b«8 
no  idea  that  the  ordinary  redress  against  wrongous  imprison- 
ment in  this  Court  can  be  excluded,  merely  because  it  originated 
in  proceedings  meant  to  be  under  a  Statute  which   has  been 
perverted.     Was  the  suspender  to  lie  in  jail  on  an  illegal  wiir- 
rant  till  the  meeting  of  the  Quarter- Sessions  ?  In  short,  if  tbe 
warrant  was  illegal,  this  plea  against  the  jurisdiction  cannot 
avail.     S.  For  the  same  reason,  aa  well  as  otbera,  tbe  Lord  Or- 
dinary thinks  that  the  Court  of  Exchequer  had  no  jurisdiction 
in  the  matter.     That  Court  never  had  power  to  judge  geiiemli/ 
of  the  legality  of  a  warrant  of  imprisonment,  or  to  grant  libem- 
tion.     And  if  the  warrant  was  not  authorised  by  the  Statute, 
how  can  the  case  belong  to  the  Exchequer?  But  the  Lord  Or- 
dinary is  of  opinion,  that  the  case  is  not,  in  any  sense,  in 
Exchequer  case ;  and  there  is  also  a  strong  implication  against 
the  plea  in  the  22d  section  of  the  Act.    3.   The  only  que»(ioa 
which  the  liord  Ordinary  thinks  materially  doubtful  is,  wbctber 
the  suspension  should  have  been  presented  to  the  Court  of  Jus- 
ticiary? Tbe  limits  between  criminal  proeessea  peculiar  to  tbe 
Justiciary,  and  suits  for  pecuniary  penalties,  are  not  elearly  de- 
fined.    In  general,  the  nature  of  tbe  thing  prohibited  by  spedU 
Statute  under  penalties,  should  be  more  regarded  than  any  par- 
ticular word  applied  to  it.     Here  the  thing  to  be  prevented  au 
not  maiuiH  in  «f,  which  the  common  law  could  have  dealt  witb 
as  a  crime.     The  penalty  is  money  only.     No  public  prosecutor 
is  required.     The  money  is  to  be  recovered  by  the  civil  dili- 
gence of  poinding  and  sale  of  goods,  the  legal  character  of  wfcicb 
is  not  altered  by  the  particular  modification  attached  to  it.    lai- 
prisonmeut  is  only  authorised  to  secure  the  efttct  of  tbe  dili- 
gence and  recovery  of  the  money.     If  it  could  be  regarded  in 
any  other  light,  the  complaint  could  scarcely  proceed  to  tbat 
effect,  without  a  public  prosecutor,  consistently  witb  the  case  of 
Syme  againat  Murray,  January  19,  1810,'  notwithstanding  tbe 
clause  in  tbe  Statute.     Attending  to  this  state  of  the  case,  tbe 
Lord  Ordinary  sees  no  decision  among  those  quoted  which  be 
thinks  at  all  applicable  to  render  this  a  Justiciary  case.     But  be 
does  slso  think  that  there  ia  a  strong  implication,  both  in  tbe 
22d  and  26tb  sectiona  of  this  Statute,  against  the  idea  tbac  tbe 
process  thereby  authorised  was  of  that  criminal  nature  which 
should  compel  the  party  to  seek  bis  redress  against  tbe  abuM  of 
it  in  the  Court  of  Jiisuciary.     The  Lord  Ordinary  is  theretors 
-of  the  opinion,,  that^  none  of  the  otyectiooato  tbejurisdictioo  ut 
^ood.     What  may  be  tbe  consequence  it  is  not  necessary  now  to 
inquire.    Tbe  suspender  may  have  no  substantial  cause  of  cooi- 


1835.] 


THE  SCOTTISH  JURIST. 


265 


plaini,  teeinsr  thit  he  has  eonfMiied  that  be  bad  beien  acting?  in 
Yiohinon  of  the  Statute.  But  the  Court  romt  take  care  that 
this  Statute,  in  the  atrirtesC  aense  penal,  aball  not  be  perverted 
in  the  execution,  ao  as  to  break  down  the  far  more  important 
rule*  of  l««r  for  the  ]irotection  of  the  liberty  of  the  subject. 
The  Lord  Ordinary  tbinkti  that  he  cannot  go  farther  than  to 
tut'tnm  the  jurisdiction,  without  a  record  being  made  up.** 

The  siispendera  having  reclaimed,  the  Court  con- 
curred in  the  view^s  atated  in  the  Lord  Ordinary's 
ntrfe,  and  therefore  adhered. 

Lord  Ortfinary,  MnncreitT. — ^c*.  Ivory. — /fft.  Penney.— 
lofiinand  Donald,  W.S.,and  Robert  Roy,  W.S.<  jtgentt,^T,^ 

•  ■ 

25th  February  1 835. 
First  Division. — (G.D.) 

No.  196. — Hbritors  of  Dundre,  Purmen^v.  Ma- 
gistrates OF  Dundee,  Defenders. 

Manse  and  Glebe — Burgal  and  Landward  Parish— Relief— 
Ctause^CircfjmffoMcef  in  which  the  Town  Council  of  a  royal 
httrgk  kaoing  i*sen  taken  hound  btf  an  old  decree  afihg  Commii» 
iionen  of  Teit^u  proceedinff  on  an  agreement  bettoeen  tke 
Council  and  the  heritortt  to  furnish  a  t^fflcient  dwHUng-houte 
vtihiu  hnrgh  to  the  principal  minitler,  who  was  latterly  found  by 
the  Presbytery  entiittd  to  a  manse  and  offices  from  the  heritors 
—Held,  that  Ike  heritors  are  not  entitled  to  relief  from  the  Town 
Council  of  the  expense  of  erecting  the  manse  and  offices^  which 
had  been  designed  to  the  miniuer  beyond  the  bounds  of  the  burgh, 

Od  6th  February  1828,  the  Presbytery  of  Dundee,  on 
the  appJication  of  Dr  JVI'Lachian,  the  first  or  parochial 
minister  of  Dundee,  found  and  decerned,  that  he 
being  minister  of  a  burgh,  with  a  landward  parish 
annexed,  was  by  law  entitled  to  have  a  suitable  manse, 
oiSces,  garden,  and  garden- wail  designed  to  him.  The 
lieriiurs  presented  a  petition  to  the  Presbytery,  pray- 
inj^tbat  the  burden  of  carrying  the  above  decerniture 
int4)  effect  should  be  laid  on  the  Magistrates,  on  the 
gronnds  after- mentioned.  But  the  Presbytery  refused 
tIjN  petition,  and  ordained  the  heritors  (the  estimated 
expense  being  £1185)  to  pay  their  several  propor- 
tions of  a  sum  not  exceeding  £1200  Sterling,  for 
erecting  the  manse,  &c.,  about  half  a  mile  beyond  the 
sncient  royalty  of  the  burgh.  A  suspension  of  this 
decree  was  refused.  The  heritors  then  brought  the 
preient  action  of  relief  against  the  Magistrates,  on  the 
j^nmnd  that,  by  a  decree  of  the  Commissioners  of 
feindsi,  pronounced  in  1644  or  1647  (the  date  being 
variously  written  in  the  old  copies),  the  Magistrates 
were  bound  (in  terms  of  a  c<mtract  previously  entered 
into  between  the  parties,  and  ratified  by  the  decreet), 
to  ppovide  a  boose  for  the  minister,  in  consequence  of 
the  heritors  undertaking  to  pay  the  stipend  and  com- 
munion elements ;  and  therefore,  that  the  Magistrates 
were  bound  to  relieve  the  heritors  of  the  expense  of 
erecting  a  manse,  &c.,  in  lieu  of  such  house.  The 
conclusions  of  the  summons  were,  that  the  Magistrates 
should  be  ordained 

''to  provide  a  suitable  m^nse  and  offices  to  the  said  Dr  Archi- 
bald  Al*Lacblan,  minister  of  the  said  burgb,  and  parish  of  Dun- 
dee, and  bis  successors  serving  the  cure  of  the  said  parish,  in 
tertni  of  the  decree  of  the  Presbytery  of  Dundee  before  men- 
tioned, if  the  Said  decree  shall  be  ultimately  sustained  as  effec- 
tual, or,  at  least,  to  free  and  relieve  the  pursuers,  and  their  heirs 
»nd  successors,  heritors  of  the  landward  parish  of  Dundee,  of  the 
whole  expense  of  btiiMIng  the  said  manse  and  offices,  and  of 
Keeping  tbe  aame  in  sufficient  repair,  and  of  all  costs,  charges, 
«Ad  expenies  attending  tbe  same,  in  all  time  coming.*' 


The  action  was  sisted  till  the  tenor  of  the  dedree 
libelled  on  should  be  proved ;  which  being  done,  it  ap« 
peared  that  a  process  of  valuation,  augmentation, 
modification  and  locality,  had  been  brought  before  the 
Commissioners  of  Teinds  at  the  instance  of  Mr  An- 
drew A  uchinleck,  then  parson  and  minister  at  Don- 
dee,  against  John  Viscount  of  Dudbope,  Mr  George 
Graham  of  Claverhouse,  the  Provost  and  Magistrates 
of  Dundee  and  others,  in  which  the  minister  obtained 
decree  on  7th  July  1647,  against  tbe  whole  parties 
therein  named,  modifying  a  stipend  to  him  of  1200 
merks  Scots, 

*'  to  be  paid  be  the  said  John  Viscount  of  Dudbope,  bis  heirs 
and  successors,  patrons  of  tbe  said  kirk,  and  as  titular  and  tacks- 
maii,  to  tbe  said  Mr  Andrew  Aucbinleck  and  his  successors 
yearly,  serving  tbe  cure  of  the  said  kirk,  forth  of  the  readiest  of 
tbe  parsonage  teinds  of  tbe  said  parish,  at  two  terms  in  tbe  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  tbe 
first  terms*  payment  of  the  said  stipend  at  the  feast  and  term  of 
Whitsunday  1644  years,  and  swa  forth  yearly  and  termly  there- 
after. As  also  the  said  Commissioners  decerned  and  ordained 
tbe  Provoat,  Baillies,  Council,  and  conimenity  of  Dundee,  and 
their  successors,  to  repair  and  maintain  the  haill  fabrick  and 
body  of  the  great  kirk  of  Dundee,  called  the  Lady  Kirk ;  alse 
well  the  quire  and  third  part  of  tbe  samen,  as  the  of  the 

said  kirk  i  as  also  to  furnish  the  communion  elements  and  other 
necessaries  thereto,  swa  often  as  the  samen  shall  be  administrate 
within  the  said  kirk  of  Dundee,  the  said  John  Viscount  of  Dud- 
hope,  and  bis  foresaids,  payand  yearly  to  the  said  Provost, 
Biiilies,  Council], and  their  successors,  fifty  merks  Scots  money, 
and  that  for  the  relief  of  so  much  of  furnishing  the  said  com- 
munion elements  yearly,  and  sicklyke,  to  furnish  ane  sufficient 
dweiling.house  within  the  town  of  Dundee,  to  the  said  Mr  An- 
drew Aucbinleck  and  hia  successors,  ministers  thereat,  and  to 
pay  the  maill  and  duty  of  the  samen  upon  tbeir  own  proper 
charges  and  expenses;  and  the  said  Lords  Commissioners  as- 
soilyied  the  said  Provost,  Baillies,  and  Councel  of  Dundee,  and 
their  successors,  from  any  payment  of  any  part  of  the  said  Mr 
Andrew  Aucbinleck  his  constant  stipend,  iu  all  time  coming.". 

The  words  "  in  place  of  ane  manse  yearly,"  were 
alleged  to  follow  the  words  "  to  pay  the  maill  and 
duty  of  the' samen,"  (viz.  the  dwelling-house),  in  cer- 
tain old  copies  of  the  decreet,  but  the  tenor,  in  so  far 
as  regarded  these  words,  was  not  found  proven.  The 
heritors  alleged  that  the  Magistrates  had  paid  an  al- 
lowance* which  was  originally  £100  Soots^,  to  the 
minister,  in  lien  of  a  dwelling-house,  ever  since  the 
date  of  the  above  decree.  The  Magistrates  admitted 
that  thev  had  paid  the  allowance,  though  not  uni- 
formly, but  maintained  that  it  was  a  gratuitous  allow- 
ance, similar  to  what  was  given  by  them  to  several  of 
the  stipendiary  ministers  of  the  burgh.  The  heritors 
alleged  (but  this  was  not  admitted)  that  the  Magis- 
trates had  never  paid  since  the  date  of  the  decree,  any 
stipend  to  the  first  minister  for  the  town  or  burghs 
although  they  had  paid  a  small  part  of  the  stipend  as 
landward  heritors.  It  was  not  disputed,  however,  by 
the  heritors,  that  the  sum  stipulated  by  the  decree  to 
be  paid  to  the  Magistrates  for  communion  elements, 
had  never  been  so  paid  to  them.  The  support  of  the 
parish  or  principal  church,  it  was  admitted  on  both 
sides,  was  partially,  at  least,  provided  for  out  of  a  trast- 
fund,  called  the  Kirk  Fabric,  and  did  not  fall  exclcMively 
either  on  the  Magistrates  or  heritors,  though  it  was 
said  that  a  considerable  sum  bad  been  contributed  by 
the  owners  of  seats  and  by  the  Magistrates. 

The  heritors  pleadcd,-^ThBt  it  must  be  presumed 
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that,  prior  to  tke  date  of  the  agreement  which  was 
ratiieiA  by  the  decree  foonded  on,  the  Magistrates 
were  liable  for  a  proportion  of  the  minister's  stipend, 
which,  by  that  agreement,  was  laid  on  the  heritors, 
in  consideratioii  of  the  obligation  undertaken  b^  the 
Magistrates  to  proride  a  boose  for  the  minister,  which 
obiigation  the  Magietratee  were  therefore  bound  to 
perform:  That  akhongh,  prior  to  the  Acts  1649  and 
1663^  c.  21,  it  was  not  in  the  power  of  all  ministers  of 
parishes  to  insist  for  manses^  yet  many  ministers  had 
ppevioosly  a  right  to  maoseSi  lo  virtue  of  the  Statute 
1572,  and  other  Acts ;  and  although  the  fact  could  not 
now  be  ascertained,  the  minister  of  Dundee  might 
bave  been  in  this  situation:  That  in  1663,  the  highest 
sum  allowed  for  a  manse  was  £1000  Scots,  so  that 
the  payment  then  made  by  the  Magistrates  of  £100 
Scots  yearly  for  a  dwelling-bonse,  was  equal  to  10 
per  cent,  on  the  abore  sum  of  £1000  Scots:  That 
although  the  pursuer  had  found  out,  in  consequence 
of  reeent  decisions,  that  as  the  incumbent  of  a  parish, 
partly  landward  and  partly  borgal,  he  was  entitled  to 
a  mansej  this  could  not  remove  the  obligation  from 
the  Magistrates  to  provide  him  with  a  dwelling-house, 
which,  in  fact,  was  just  a  manse;  and  the  sum  requir- 
ed for  this  purpose,  under  the  decreet  of  the  Presby- 
tery, was  not  greater  in  proportion  to  the  stipend  paid 
now,  tlian  the  £100  Scots  was  to  the  stipend  and  the 
statutory  allowance  for  a  manse  at  the  date  of  the 
agreement  and  decree  founded  on. 

The  Magistrates  pleaded — That  the  decree  of  1647 
had  never  been  acted  upon :  That  the  stipend  had  been 
repeatedly  since  augmented  without  regard  to  it :  That 
no  sneh  tacks  were  known  to  exist  as  those  said  in  the 
decree  to  have  been  prorogated  to  Viscount  Dnd- 
bope:  That  the  pursuers  were  in  possession  of  their 
own  teinds,  ana  derived  no  right  by  assignation  or 
otherwise  from  Viscount  Ondhope,  with  whom  the 
contract  was  said  to  have  been  entered  into,  and  had 
therefore  no  title  to  found  on  the  alleged  agreement : 
That  neither  Lord  Dudhope  nor  his  successors  had 
ever  paid  the  50  merks  stipulated  by  the  decree  to  be 
paid  for  the  expenses  of  communion  elements :  That 
the  fact  that  the  burgh  had  for  years  accommodated 
the  minister  with  a  house,  could  neither  relieve  the  he- 
ritors from  their  obligation  to  furnish  a  manse,  nor 
give  them  a  right  of  relief  against  the  burgh ;  and  that 
the  Magistrates  were  not  bound  to  continue  to  make 
Che  atfiinal  payment  of  £100  Scots,  much  less  to  fur- 
nish a  manse  to  the  minister  beyond  the  bounds  of  the 
burgh. 

The  Lord  Ordinary  (Fullerton)  made  avizandum 
on  cases  to  the  Court. 

Lord.Salgruy.^-^The  wordR  of  tbe  agreement  are  so  preeiae, 
that  it  ia  evident  the  Town  Conncil  were  botuid  to  forniiih  a 
sufficient  house  to  tbe  minister  aa  long  aa  the  law  remained  un- 
determined in  regard  to  his  right  to  a  manse.  But  when  that 
came  to  be  fixed,  the  Town  Council  were  not  bound  to  provide 
a  manse;  garden,  offices,  &c.  in  place  of  a  bouse  in  Dundee. 
Whether  there  may  be  a  claim  against  them  for  tbe  rent  of  a 
boose,  I  do  not  know ;  but  the  queation  here  is,  whether  tbe  Town 
Council  are  bound  to  furnish  a  manse,  garden  and  offices  ?  and  I 
think  they  are  not. 

LorJ  President. — The  contfSct  has  not  been  implemented  on 
the  part  of  tbe  befitors.  They  do  not  pretend  that  they  ever 
famished  Communion  elements,  as  they  were  taken  bound  to 


do.  A  house  in  a  burgh  is  diffimnt  from  a  annte  and  glebe. 
An  essential  ingredient  in  the  obligation  to  provide  a  boose  it, 
that  the  minister  shall  reside  within  the  burj^i. 

Lord  GiUiet.'^I  apprehend  that  the  persons  who  fbraitfa  a 
house  to  the  minister  have  an  equitable  claim  of  relief  to  some 
extent.  It  is  very  true  that  the  liability  of  tbe  MB^strates  is 
limited  to  a  very  somII  sum.  Tbey  were  dearly  liable  for  this 
sum ;  but  whether  for  any  thing  more,  I  do  not  know.  Tlwy 
will  not  continue  to  pay  the  rent  of  a  house  within  burgh. 

Lord  Prentfeni.— UnfbrCunatelv  there  is  no  conclusion  for  re- 
lief to  the  extent  of  this  sum.  The  conclusions  are,  to  provide 
a  suitable  maose  and  offices  for  tbe  minister,  or  to  free  snd  re* 
lieve  the  pursuers  of  the  whole  expense  of  doing  so,  snd  of 
keeping  the  same  in  repair  in  time  to  come.  There  is  not  one 
word  in  tbe  summons  of  relief  to  the  extent  of  tbe  house  rest 
in  use  to  be  paid. 

The  Court 

<*  Sustain  the  defences,  assoilsie  the  defenders  from  the  cos* 
elusions  of  this  action ;  find  expenses  due  to  neither  putj, 
and  decern,  reserving  to  the  pursuers  to  bring  any  action  of  re- 
duction of  tbe  decree  of  locality  mentioned  in  tbe  proceedisfi 
that  they  may  be  advised  to  institute ;  and  reserving  also  to  tbe 
pursuers  all  other  competent  claims  of  relief,  and  to  tbe  defen- 
ders their  defences  thereto  aa  aceords,**  &c. 

Lord  Ordinary t  Fullerton. ^-^cf.  Rutherfurd ;  A.  Storie, 
W.S.,  AgenL-^AU.  Dean  of  Faculty  (Hope);  John  Yult, 
W.S., -rfgen/.— [CD.] 


2bth  February  1835. 

FrasT  Division.— (  6.  D. ) 

No.  197. — Margaret  Smellie,  Pursuer^  v.  John 
.   Cochrane,  Defender, 

Prescription,  Triennial— -Master  and  Servant — An  action  bein^ 
brought  by  the  daughter  of  a  deceased  farmer  against  her  bn- 
ther-in'law  for  £\&  per  annum^  as  a  reasonable  salary  or  rcmn" 
nerationfor  taking  charge  of,  and  superintending  the  eduattm 
of  his  children  in  a  sejHsrate  house  taJken  for  them,  the  rent  of 
which  he  paid,  together  with  the  hotuehold  accounts ;  and  it  bang 
aUeged  in  dtfenee,  that  the  pursuer  was  to  home  only  her  maiM- 
tenance  for  her  seroiceSf  and  that  the  claim  had  undergone  tk 
triennial  prescription — jAea  of  prescription  sustained. 

The  pursuer,  the  daughter  of  the  deoeased  An<hcw 
Smellie,  farmer,  brought  an  action  against  the  defen- 
der in  December  1831,  the  summuoa  in  vhich  set 
forth, 

*'  That  shortly  after  her  father's  death,  with  whom  she  formerly 
resided,  tbe  pursuer  was,  in  the  aummer  of  IH20,  applied  to  by 
the  defender  John  Cochraiie,  fisrmer  at  Waterstooe,  nesr  Kirk- 
liston, her  farotber.in-law*  to  go  to  Linlithgow  as  a'  housekeeper 
or  governess,  for  the  purpose  of  taking  charge  of  his  children, 
while  attending  the  schools  and  receiving  their  education  st  that 
place :  That,  in  this  view,  a  house  was  accordingly  taken  it 
Linlithgow,  which  was  kept  and  superintended  by  the  prnioer, 
from  the  6tb  day  of  October  1820,  down  to  the  1st  day  of  As- 
gust  1826 :  That  during  this  period  tbe  puraaer  had  several  of 
the  defender's  children  intrusted  to  her  charge,  and  to  wboo 
she  rendered  every  service  in  her  power,  with  tbe  utmost  assi* 
duity  and  attention :  That  there  was  no  specific  agreement  made 
with  tbe  pursuer  at  the  time  she  entered  into  tbe  said  engage- 
ment, nor  during  its  currency,  in  regard  to  the  amount  of  nlvj 
or  remuneration  to  be  paid  to  her  by  tbe  said  defender  for  ber 
services  before  mentioned :  That  considering  the  trouble  snd 
importance  of  the  charge,  as  well  as  the  benefit  derived  by  tiie 
defender  from  having  his  children  intrusted  to  the  charge  of  one 
in  whom  he  could  confide,  and  whose  sole  study— daily  vai 
nightly — was  the  promotion  of  their  interest  and  comfort,  tbe 
pursuer  considers  that  £\5  Sterling  per  annum,  during  the  pe- 
riod aforesaid,  will  afford  even  an  inadequate  remunecation  fot 
the  services  performed  ;'* 

and  there&re  cenolodiog  for  £85|  5. 6.  SlerKog  as  ber 
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salary  or  remuneration,  from  6th  October  1820  to  Ist 
Angust  1826,  at  the  rate  of  £l5  per  aunam,  or  for 
snch  other  sum  as  shoald  be  thought  reasonable.    In 
defence,  the  defender  stated — "  The  defender  denies 
that  he  ever  employed  the  pursuer  as  housekeeper  or 
governess  to  his  children.    The  pursuer  is  the  sister 
of  the  defender's  wife ;  and  having  been  left  totally 
destitute  upon  the  death  of  her  father,  the  late  An- 
drew   Smellie,  farmer    at  Kirkland,  the  defender, 
along^  with  Mr  Miller,  who  is  married  to  another  sis- 
ter, nndertook,  for  the  purpose  of  providing  for  her 
maintenance  and  support,  to  take  a  bouse  at  Linlith- 
gow, to  which  their  children  might  be  sent  for  the 
purpose  of  attending  the  schools  there,  and  in  which 
the  pursuer  might  reside  during  that  period.  The  de- 
fender, along  with  Mr  Miller,  furnished,  every  article 
necessary  for  the  maintenance  of  the  pursuer  and  that 
of  his  children.    They  paid  the  rent  of  the  house,  the 
wages  of  the  servant,  and  all  the  various  bills  incur- 
red to  grocers,  butchers,  &c     The  arrangement  was 
made  solely  for  the  purpose  of  affording  an  assylum 
to  the  pursuer,  and  an  abode  of  which  she  might  be 
the  ostensible  mistress.  It  was  clearly  understood  that 
any  trouble  which  the  pursuer  might  have  with  the 
children  of  the  defender,  was  fully  compensated  by  the 
support  she  received,  and  that  no  salary  of  any  kind 
was  to  be  expected.    Mrs  Cochrane,  at  the  sametime, 
made  varioua  presents  of  clothes  and  other  articles  to 
the  pursuer,  and  the  defender  has  occasionally  given 
her  different  sums  of  money.*'  The  defender  therefore 
pleaded — I.  That  the  pursuer's  claim  was  prescribed. 
—II.  That  the  pursuer  had  received  her  maintenance 
and  support  for  her  services ;  and  the  present  claim, 
which  had  not  been  brought  forward  till  1829,  was 
unfounded. 

In  her  revised  condescendence,  the  pursuer  stated 
rooro  fully,  that  the  same  arrangement  which  was 
made  with  the  suspender  was  made  with  her  other  two 
brothers-ia-law,  Mr  Miller,  farmer,  Niddrv-Mains 
(now  dead)  and  Mr  Gillespie,  farmer,  Hillend  :  That 
the  pursuer  accordingly  took  charge  of  the  children 
of  these  three  individuals,  the  house  in  Linlithf^ow 
being  chiefly  furnished  with  articles  belonging  to  her- 
self: That  the  defender's  children  left  her  in  August 
iS26,  but  Mr  Gillespie's  and  Mr  Millers  children 
staid  with  her  till  1829:  That  the  pursuer  was  at 
great  trouble  in  superintending  the  education  of  the 
children,  and  giving  them  private  instructions  in  read- 
ing and  writing :  That  she  washed,  dressed  and  cook- 
ed, &&,  having,  during  the  first  three  years,  only  the 
assistance  of  a  girl,  who  received  first  12s.,  then  208., 
and  latterly  25s.  each  half-year,  and  during  the  last 
three  years,  the  assistance  of  a  maid -servant,  whose 
wages  were  £3  per  annum :  That  while  the  defen- 
der's children  were  under  the  pursuer's  charge,  the 
rent  of  the  bouse  varied  from  £8  to  £lO  per  annum, 
which  was  paid  by  her  brothers-in-law,  and  thereafter 
she,  with  their  approbation,  rented  a  house  at  £15  per 
annum :  That  the  house  accounts  were  paid  propor- 
tionally by  the  pursuer's  brothers-in-law,  and  she  sup- 
plied herself  with  clothes,  &c.,  for  which  she  received 
Dothiog  except  a  present  of  two  trifling  gowns  and  a 
shawl,  and  aoout  £2  in  money,  which  was  not  equal 
to  what  she  expanded  in  medicines  and  presents  to  the 


children.  The  defender,  on  the  other  hand,  avened, 
that  the  arrangement  had  been  made  at  the  pursuer's 
request,  to  save  her  from  the  necesvity  of  manual  la- 
bour :  That  she  bad  received  considerable  presents ; 
and  that  her  maintenance  was  to  be  the  only  rewarcl 
for  her  services. 

The  Lord  Ordinary  (Corehouse),  on  16th  Decem- 
ber 1834,  pronounced  this  interlocutor  and  note: 

'*  Hftviog  heard  parties'  procurators,  finds  that  the  triennial  pre- 
scription applies  to  the  claim  of  the  pursuer :  Sustains  the  de- 
fence of  the  said  prescription  accordingly :  Finds  that  the  said 
daim  can  only  be  proved  by  writ  or  oath,  and  allows  the  purauer 
to  gi?e  in  a  nninate,  stating  in  which  of  these  modes  she  under- 
takes to  prove  her  claim,  and  that  by  the  box-day  in  the  esauing 
recess. 

*^  ^o<tf.-^The  pursuer  states  in  her  condescendence,  that  she 
was  engaged  by  the  defender,  in  1820,  to  go  to  Linlithgow  to 
take  charge  of  his  children  as  a  house-keeper,  and  the  concludes 
for  the  sum  of  ^85.  5.  6.  in  name  of  salary  or  remunenUion 
for  her  services  in  that  capacity.  More  than  three  years  elapsed 
after  her  services  as  house-keeper  ceased,  before  the  present  ac- 
tion was  brought  The  Lord  Ordinary  is  clearly  of  opinion, 
therefore,  that  the  triennial  prescription  is  applicable  to  thia 
claim  under  the  express  words  of  the  Statute  1579.  The  pur- 
suer saya,  that  it  is  not  libelled  that  a  specific  fee  was  find  as  a 
remuneration  for  these  services,  nor  was  the  term  settled  at 
which  the  wages  were  to  be  payable.  But  the  Lord  Ordinary 
sees  nothing  either  in  the  words  or  purvieu  of  the  Statute,  nor 
in  the  authority  of  the  text  writers,  nor  in  the  decisions  of  thia 
Court,  which  leads  him  to  think  that  either  of  these  circum- 
stanoes  affects  the  plea  of  prescription.  It  is  true,  tbatr  in  the 
case  of  the  pursuer  against  Gillespie,  2dd  November  1839^  wbieli 
occurred  precisely  in  the  same  circumstances,  the  Court  allowed 
a  proof  ;)roul  dejure.  But  the  Lord  Ordinary  can  account  for 
this  judgment  only  from  the  circumstance  mentioned  on  the 
bench,  that  the  defender,  whether  from  mistake  or  otherwise, 
allowed  the  defence  of  prescription  to  drop  out  of  his  pleas  on 
the  record.  As  neither  the  constitution  nor  subsistence  of  this 
debt  is  admitted  here,  it  is  thought  that  the  only  mode  of  proof 
competent  is  by  the  writ  or  oath  of  the  defender.** 

The  psrsuer  reclaimed : 

Lord  Balgray.^-^1  am  afraid,  on  looking  into  this  case,  and 
considering  what  is  the  nature  of  the  relation  of  the  one  party 
to  the  other,  thai  it  just  resolves  into  that  of  master  and  ser- 
vant. There  may  have  been  no  specific  agreement,  but  that  does 
pot  hinder  the  pursuer  from  being  a  servant.  II 1  take  a  pe^ 
son  into  my  service,  that  person  is  just  a  servant,  although  no 
terms  may  be  fixed.  The  Act  of  Parliament  is  so  explicit,  that 
I  cannot  get  over  its  terms,  althou^  I  am  sorry  for  it. 

Lord  Pretident, — I  think  this  is  a  case  of  some  nicety.  In 
one  point  of  view,  the  pursuer  msy  be  considered  as  a  servant, 
but,  in  another  point  of  view,  she  was  an  tiulilwlor.  Look  sS 
what  the  defender  says  himself — that  the  house  was  taken  and 
put  under  her  charge,  and  that  all  the  accounts  contracted  by  her 
were  paid.  Then,  if  she  had  the  use  of  the  house,  they  had  the 
use  of  the  furniture. 

Lord  Balgray, — She  may  have  a  claim  for  the  use  of  the  fur- 
niture for  any  thing  I  know,  but  it  is  impossible  to  consider  the 
reUition  between  the  parties  as  any  thing  else  than  that  of  mas- 
ter and  servant. 

Lord  Gitlie*,—!  agree  with  Lord  Balgray.  But  I  don't  see 
how  this  gentleman  is  to  get  quit  of  the  matter  by  swearing  on  a 
reference  to  his  oath  to  the  allegations  in  the  record,  which, 
although  deponed  to  in  terminis,  would  not  be  sufficient  to  re- 
lieve him.  He  says  in  the  defences,  that  "  it  was  elesriy  un- 
derstood" that  the  pursuer's  services  were  compensated  by  her 
maintenance,  and  that  she  was  to  receive  no  aalary.  But  it  is 
not  enough  to  me  that  it  was  understood.  A  thing  may  be 
clearly  enough  understood  by  one  party  and  not  by  the  other. 
The  defence  must  be,  that  it  ivas  agreed  that  the  pvrsaer  wss 
to  receive  no  salary;  but  I  do  not  find  on  the  record  any  spedfie 
averment  of  such. an  agreement. 
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The  Court  adhered^  but  found  no  expenge«  due. 

Lord  Ordinary  GoTthoMie,^ Act,  Dean  of  Faculty  (Hope) 
and  Patterfton  ;  Wotherapoon  and  Mack,  W.S.,  Jatntt, — Alt. 
Rutherfurd  and  Sandford ;  J.  B.  Watt,  4gr7i/.*D.  Cterk.^ 
[G.  D.] 


2btk  February  \SSb. 

First  Division (  G.  D. ) 

No.  198. — Alexander  Watson,  Pursuer,  v.  Ann 
AND  IsoBEL  Watson,  Defenders. 


Service — Brieves,  Competition  of— Process — Proof*  Ctrcum- 
itancei  in  which  A,  having  terved  heir  to  an  intestate  ;  and  JS, 
and  Q.  having  thereajler  teroed  heir  import  toners  (at  nearer  reta* 
tiontj  to  the  tame  party ;  and  mutvat  redydiont  oflheae  servicei 
being  brought :  and  the  reduction  at  B,  and  C.*t  instance  hav* 
ing  been  siW<(,  and  a  tupptementary  proof  and  cor^unet  proba-^' 
tion  having  been  aUowed  in  the  other  reduction^Held  that  B, 
andX^,  had  ettablitked  their  propinquity, — an  entry  in  the  remitter 
of  burials,  of  the  age  of  one  of  their  ancestor*  at  the  time  of  hit 
death  f  which,  if  correct,  mutt  have  defeated  their  ciaimj  being  eon^ 
tidered  to  be  erroneous,  and  therefore  the  reatont  of  reduction  in 
the  action  at  A.'t  inttance  repelled. 

This  WM  B  competition  for  the  heritable  sncisetaion 
of  Alexander  Watson,  town«clerk  of  Fort-Glaegow, 
who  wa8  born  some  time  subsequent  to  the  middle  of 
last  century,  and  died  intestate,  without  issue,  on  1 1th 
September  1825,  possessed  of  very  considerable  pro- 
perty, both  heritaole  and  moveable.  The  pursuer,  a 
weaver  in  Houston,  claimed  to  be  the  descendant  and 
representative  of  a  granduncle  by  the  father  s  side  of 
Alexander  Watson  the  intestate,  and  in  that  charac- 
ter was  served  heir  to  him,  before  the  Magistrates  of 
Renfrew,  on  17th  November  1827.  The  defenders 
(the  one  of  whom  was  married  to  William  Glas,  re- 
siding  in  Perth,  and  the  other  to  George  M'Cash, 
shoemaker  there)  claimed  to  be  the  representatives  of 
an  uncle  by  the  father's  side  of  the  intestate,  and  as 
such  were  served  heirs  to  him,  before  the  Sheriff  of 
Perthshire,  on  29th  April  1829, — two  successive  ca- 
Teats,  lodged  by  the  pursuer  in  Chancery,  having  been 
allowed  to  oxpire  before  the  defenders'  brieve  was 
applied  for.  The  defenders  then  brought  an  action 
of  reduction  of  the  pursuer's  service,  and  the  pursuer, 
shortly  thereafter,  brought  a  counter  action  of  reduc- 
tion of  the  defenders'  service.  On  lOth  March  18S2, 
the  Lord  Ordinary  (Moncreiff)  pronounced  this  in- 
terlocutor: 

**  The  Lord  Ordinary  having  heard  counsel  for  the  parties 
apon  the  closed  record  and  whole  proceM, — before  answer  as 
to  any  points  in  the  cause,  in  respect  that  the  defenders  offer 
to  support  the  proof  of  their  propinquity,  as  set  forth  in  their 
claim  in  the  service  under  reduction,  by  other  and  supplementary 
evidence,  finds  that  it  is  competent  for  them  to  lend  »ucb  ad- 
ditional proof  in  this  reduction  ;  allows  them  a  proof  accordingly, 
and  to  the  pursuer  a  conjunct  probation ;  and  grants  commis. 
sion,'*  &c.,  «*  reserving  all  questions  as  to  the  other  grounds  of 
reduction,  and  reserving  all  questions  as  to  the  competency  and 
effect  of  the  evidence  already  adduced." 

As  the  defenders  claimed  to  be  nearer  heirs  than 
the  porsuer>  and  their  title,  if  established,  necessarily 
went  to  exclude  the  pursuer,  it  was  considered  ad- 
Tisable,  at  same  time  that  the  above  interlocutor  was 
pronounced,  to  sist  the  action  at  the  pursuer's  in- 
stance ;  and  accordingly,  on  the  motion  of  the  pur- 
suer, the  Lord  Ordinary,  on  said  lOlh  March  1»82> 


*'  in  respect  of  the  interlocutor  pronounced,  of  this  date,  in  the 
counter  action  of  reduction  betwixt  the  parties,  sists  farther 
prooednre  in  this  process  hoc  titUu.** 

The  pursuer  having  insisted,  under  his  conjunct 
probation,  on  bringing  forward  evidence  as  to  an  al* 
leged  conspiracy  on  the  part  of  the  defenders,  a  writ* 
ten  and  oral  debate  took  place  before  the  Lord  Ordi- 
nary as  to  the  competency  of  the  proposed  line  of 
proof,  and  on  SOth  November  1832,  bis  Lordship 
pronounced  the  following  interlocutor  and  note : 

**  The  Lord  Ordinary  having  heard  parties'  procufators.  airi 
thereafter  made  avizandum,  and  considered  the  whole  sute  of 
the  caube,  and  particularly  of  the  proof,  finds,  that  in  the  cir- 
cumstances^  and  from  the  nature  of  the  case,  and  also  in  respcrt 
of  the  course  of  probation  entered  and  insisted  upon  by  the  de- 
fendera,  and  altimately  acquiesced  in  by  the  pursuer,  it  is  coo. 
petent  for  the  pursuer,  under  the  conjunct  proof  allowed  tohitB^ 
to  prove  all  facts  embraced  by  his  condescendence  tending  to 
show  that  the  alleged  pedigree,  or  line  of  propinquity  founded 
on  by  the  defendem,  is  false,  and  was  got  up  by  frauduleot  coq- 
trivance  and  collusion  with  other  persons,  or  that  their  service 
was  prepared  and  carried  through  by  them  or  their  agents,  in 
the  knowledge  tbat  the  pursuer  had  beei»  previously  served  heir 
to  the  deceased,  and  with  the  design  of  concealing  the  proceed* 
ings  from  him,  in  order  that  he  might  have  no  opportuoity  of 
appearing  to  investigste  the  proof  or  oppose  the  claioo :  Finds 
that  the  proof  now  proposed  to  be  adduced  by  the  pursuer,  u 
explained  in  the  first  part  of  his  minute,  though  it  may  have 
a  particular  application  to  other  substantive  grounds  of  reduction 
libelled,  has  yet  a  sufficient  pertinency  and  relevancy  totbeqoef- 
tion  aa  to  the  truth  or  falsehood  of  the  pedigree  put  forward  by 
the  defenders,  and  to  the  credit  and  value  of  the  proof  adduced 
in  support  of  ir,  and  has  also  a  farther  relevancy  to  meet  the 
inference  deducibte  from  the  proof  already  Ifd.  and  admitted  on 
the  part  of  the  defenders :  therefore  finds  the  course  of  proof 
proposed  generally  competent ;  and  remits  to  the  commissioner 
to  proceed  accordingly,  and  renews  the  commission  aoddili^enre 
till  the  third  nederunt-day  in  January ;  but  without  prejudice  to 
all  relevant  objections  to  particular  questions  that  may  be  pat, 
consistent  with  this  interlocutor,  to  be  judged  of  by  the  con- 
mission  er. 

**  Note, — This  cause  has  got  into  an  apparent  stste  of  per- 
plexity, cbiefiy  from  over-anxiety  in  framing  the  interlocutor  oC 
1 0th  March  1832,  and  tbecourae  of  esaminatioo  with  which  the 
defenders  began  their  proof.  But  there  is  no  real  difBcuity. 
I'here  is  no  denying  that  the  facts  averred  have  a  certain  rele- 
vancy  to  the  whole  complexion,  weight,  and  credit  of  the  proof, 
whether  they  afford  any  substantive  ground  of  reduction  or  nor. 
Tbey  may  not  be  of  very  great  value  in  the  question,  if  the  proof 
should  appear  otherwise  satisfactory:  but  the  Lord  Ordinary 
cannot  doubt,  that,  abstractly,  they  are  relevant  drcumstaaeea 
in  a  doubtful  case,  which  thiv  may  or  may  not  be.  As  the  came 
stood  on  the  closed  record,  various  courses  might  have  been  taken: 
\tt,  The  effect  of  the  pursuer's  previous  service,  and  all  the 
facts  averred  at  to  the  concealment  of  the- proceedings  of  the 
defenders,  might  have  been  taken  up  first ;  and  a  proof  if  neces- 
ssry  allowed.  But  this  was  embarrassed  with  the  sepsrate  re- 
duction of  that  aervicc,  which  must  then  have  been  discufsed 
on  form  and  merits ;  2d,  A  proof  on  all  the  grounds  of  reduc- 
tion, before  answer,  might  have  been  allowed;  but  that  also 
would  have  involved  the  merits  of  the  other  reduction.  Itmiithc 
have  been  done,  however,  and  might  perhaps  have  ssved  the 
present  discussion ;  3tf,  It  is  conceivable  that  the  whole  case 
could  have  been  sent  to  one  jury,  in  both  reductions,  so  ss  to 
effect  an  open  competition.  But  the  Lord  Ordinary  baa  the 
greatest  difficulty  in  this.  The  verdict  on  the  brieve  uf  inquett 
remains  untouched  by  any  of  the  Statutes.  It  is  subject  to  the 
review  of  this  Court,  and  of  the  House  of  Lords,  nut  merely 
on  error  of  law,  or  such  gross  error  of  fisct  as  to  make  it  in  hw 
contrary  to  evidence,  but  on  the  merits  of  the  proof  itself*  ss  if 
it  were  to  be  judged  ot  prima  inttautia.  The  prooff  therefore, 
must  be  sll  taken  in  writing,  and  it  may  be  supported  or  contra- 
dicted by  other  proof.    There  are  also  other  objections  ariiing 
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from  tbe  conf tittition  of  tbe  jury ;  Mid  there  would,  perhaps,  in 
this  case,  have  been  difBculties  created  by  tbe  particular  nature 
of  it.  But,  4/A,  It  appeared  pretty  clear,  on  t4ie  fare  of  tbe  proof 
taken  in  the  service  of  tbe  defenders,  that  it  was  extrenely 
meagre  and  liable  to  many  objections,  besides  being  ex  parte*  If 
they  had  been  content  to  put  their  case  on  it,  the  pursuer  pro. 
bably  expected  to  bring  the  cMse  to  a  abort  inue,  without  any 
proof;  but  they  offered  to  support  it  by  other  proof;  and  as  the 
jLord  Ordinary  held  this  to  be  coonpetent,  and  believed,  that 
whether  they  succeeded  or  failed  in  proving  their  propinquitv,  it 
would  probably  put  an  end  to  tbe  cause,  he  thought  it  the  best 
course,  with  the  concurrence  of  the  parties,  to  allow  such  a 
proof.  But,  though  not  particularly  thinking  of  tbe  points  which 
have  since  arisen,  he  certsinly  understood  thst  all  competent 
evidence  material  for  estimating  tbe  credit  and  value  of  tbe  proof 
should  be  admitted.  He  has  not  read  tbe  proof  with  tbe  view 
of  forming  any  opinion  on  the  effect  of  it.  If  the  purhucr  were 
to  waive  his  demand  to  go  now  into  the  mstter  to  which  the 
interlocutor  refers,  the  merits  of  the  case  inigbt  be  immediately 
diveussed.  But  it  is  very  doubtful  whether  that  would  in  the 
end  shorten  tbe  proceedings.  If  it  is  taken  now,  it  is  very 
probable  that  no  more  proof  will  ever  be  necessary.** 

Thereafter,  the  term  for  proving  bavinft  been  cir- 
cttindaced,  his  Lordship  (Lord  Moncreiff),  on  7th 
June  iHdiy  pronoanoed  thi«  interlocator  and  note : 

**  The  Lord  Ordinary  having  considered  the  state  of  the  pro- 
cess as  a  concluded  cause,  and  hesrd  parties*  procurators  at  great 
length  on  the  merits  of  the  process,  appoints  them  to  prepare 
and  lodge  cases  for  the  consideration  of  the  succeeding  Lord 
Ordinary,  or  to  be  reported  to  the  Court  as  he  may  determine. 

••  Noie, — The  Lord  Ordinary  has  not  been  able,  since  the  de- 
bate was  concluded,  to  consider  the  proof,  and  tbe  various  points 
of  arguments  applicable  to  it,  in  such  a  manner  as  to  form  an 
opinion  oa  tbe  merits  of  it.  It  may  be  necessary,  however,  to 
call  the  attention  of  tbe  parties  particularly  to  one  point,  on 
which  the  ultimate  extrication  of  the  case  may,  in  a  certain  event, 
very  much  depend.  The  record  was  prepared,  and  the  additional 
proof  allowed  in  this  reduction,  at  tbe  instance  of  Alexander 
Watson,  while  the  counter  reduction  at  the  instani*e  of  tbe  de- 
fenders stood  sisted  mainly  on  this  principle,  that  if  it  should 
ni^p^ar  that  the  propin<)uiry  of  the  defenders,  Ann  and  Isobel 
Watson,  was  made  out,  there  would  be  an  end  of  the  caune,  and 
it  would  be  unnecessary  to  discuss  the  merits  of  the  ptirsuer*8 
claim  or  service,  seeing  that  tbe  former  claim  in  a  nearer  degree. 
But  if  it  should  be  the  opinion  of  the  Lord  Ordinary  or  tbe 
(H>urt,  that  tbe  propinquity  of  the  defenders  is  not  proved,  it 
may  not  necessarily  follow  that  their  service  is  to  be  reduced  tU  ih$ 
inttattce  ttfihe  purtuer^  without  trial  of  the  merits  of  his  service, 
and  allowing  him,  if  he  desires  it  in  tbe  other  action,  to  lead  ad- 
ditional proof,  or  the  pursuers  in  that  action  to  impeach  his  pro- 
pinquity by  evidence.  The  Lord  Ordinary  does  not  mean  to 
give  any  opinion  on  that  question.  He  only  thinks  that  it  is 
very  material  that  it  should  be  attended  to  in  preparing  tbe  cases. 
The  Lord  Ordinary  would  alao  suggest,  that  the  point  urged  on 
the  part  of  the  pursuer  concerning  the  ages  of  old  William  Wat- 
K>n  and  his  sons,  has  appeared  to  him  to  be  of  great  importance, 
and  be  doubts  whether  it  was  aufficientiy  obviated  in  the  able  ar- 
gumeut  for  the  defenders." 

The  cases  having  been  lodged  and  revised,  Lord 
Cockbarn,  who  had  succeeded  Lord  Moncreiff,  JD«de 
avizandam  therewith  to  the  Court. 

The  defenderH,  in  tracing  their  propmqnity,  alleged, 
inter  alioy  that  they  had  proved  tnat  Robert  Watson, 
their  grandfather,  was  the  son  of  William  Watson, 
who  was  brother  to  the  intestate's  father.  This  Wil- 
liam was  born  in  1708.  Bnt  the  pursuer  produced  an 
excerpt  from  the  register  of  burials  for  tne  parish  of 
Perth,  showing  that  Robert  died  on  16th  June  1800, 
at  the  age  of  eighty :  so  that  he  mast  have  been  born 
ill  1720,  and  could  not  be  the  son  of  William,  who 


« 

was  at  that  time  only  twelve  years  of  age.    The  ex- 
cerpt was  in  these  terms : 

'<  1800,     Burial.  Years.  Months.  Days.  Disease. 


June  16.— 17.    Robert   Watson, 

labourer, 


80 


—         —       Aged." 


In  reference  to  this  excerpt,  the  keeper  of  the  re- 
cord, Mr  Donald,  deponed, 

**  That  it  is  the  invariable  practice  to  enter  in  said  register  the 
ages  of  the  parties,  afid  tbe  diseases  of  which  they  die,  but  there 
may  be  some  omissions, — that  it  is  the  deponent's  practice  to 
ascertain  tbese  particulars  from  tbe  friends  of  tbe  deceased,  or 
from  the  undertaker. —  tbat  tbe  deponent  furnished  John  Iiock- 
hnrt  once  or  twice  with  excerpts  of  said  entries, — that  the  Grey- 
friiirs  is  the  only  burying  ground  in  Perth,**— >**  tbat  the  deponent 
does  not  know  what  was  the  practice  of  bis  predecessors  ifi 
making  up  tbe  record ;  but  tbe  deponent  got  bis  instructions  from 
the  town-clerk,  and  he  has  seen  bis  predecessors  attending 
funerals  with  a  book,  like  himself, — tbat  tbe  deponent  does  not 
recollect  of  ever  havini;  got  erroneous  informatioo  from  the  friends 
or  undertaker  as  to  the  Hge  or  disease.** 

The  pursuer  also  adduced  various  witnesses,  to 
show  that  Robert  Watson  had  the  appearance  of,  and 
must  have  been  an  aged  man  at  the  time  of  his  death* 
The  defenders,  on  the  other  hand,  contended,  that  as 
Robert  Watson  must  have  been  about  seventy-two  at 
the  time  of  his  death,  and  as  the  information  of  the 
keeper  of  the  record  could  only  have  been  got  from 
loose  inquiries,  a  mistake  might  very  easily  have  been 
committed,  which  was  rendered  the  less  unlikely,  as 
the  record  bore  that  Robert  Watson  had  been  buried 
the  day  succeeding  that  on  which  he  died,  which  was 
very  improbable,  as  suvh  haste  was  contrary  to  tiie 
practice  in  Scotland:  Farther,  that  extracts  from  the 
records  in  question  were  not  conclusive  evidence,  but 
only  adminicles,  the  weight  of  which  depended  on  the 
accuracy  with  which  the  records  were  proved  to  have 
been  kept, — Cuming  v.  Cuming,  iiOih  July  1628;  M, 
12,6.S0.  Wilson  v.  Aitken,  dd  March  1626 ;  M.  12,700. 
Thomaou  v.  Stevenson,  4th  Juue  1667;  M.  12,701. 
Tait  on  Evidence,  Sd  EdiU,  p.  52*  Shaw's  Digest, 
Nos.  13—17,  on  p.  425. 

1  he  pleadings  were  likewise  very  full  on  the  other 
parts  of  tbe  voluminous  proof,  bnt  resolved  entirely 
into  questions  of  fact.  At  advising  on  24th  current, 
the  Court  seemed  to  think  that  the  case  just  resolved 
into  a  competition  of  brieves — that  both  parties  should 
be  placed  on  an  equal  footing — that  a  supplementary 
proof  might  still  be  allowed  to  the  pursuer  in  the  ac- 
tion at  his  instance,  if  desired,  as  the  sist  could  not 
prevent  the  Court  from  having  that  action  before 
them,  if  necessary — that  although  the  defenders'  proof 
were  found  to  be  insufficient,  the  pursuer's  might  be 
worse, — and  they  delayed  the  case  till  to-day,  tbat 
this  view  of  the  case,  as  well  as  the  bearing  of  the 
proof,  might  be  considered,  and  the  pursuer's  counsel 
heard  on  the  point  of  form,  if  necessary.  The  Court, 
however,  being  of  opinion  to-day  that  the  defenders 
(who  %vere  nearer  heirs  than  the  pursuer  claimed  to, 
be)  had  made  out  their  propinauity,  it  became  unne* 
cessary  to  discuss  farther  the  aoove  8Ug^;estions  as  to 
the  form  of  proceeding. 

Lord  PrendenL — We  are  alt  of  opinion,  including  Lord  Mac- 
kenzie, who  is  sbtent,  tbat  the  defenders  in  the  reduction  now 
before  us  have  made  out  their  propinquity.    Both  pedigrees 
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may  be  good,  although  not  both  services,  as  the  defenders  are  the 
nearest  heirs. 

Lotd  Balgray  agreed  that  this  was  the  result,  laying  out  of 
yiew  altogether  the  evidence  of  the  defenders'  three  aunts,  who 
hid  been  examined  as  witnesses  for  them. 

Lord  PresidenL— There  is  no  doubt  proof  enough,  indepen- 
dent of  the  evidence  of  the  aunts ;  but  I  do  not  lay  their  evi- 
dence out  of  view.  It  is  very  important.  The  great  question 
in  cases  of  this  kind  is,  what  sort  of  evidence  are  you  to  expect? 
Looking  at  the  rank  in  life  and  situstion  of  these  parties,  I  think 
they  have  brought  forward  all  the  evidence  that  could  be  expect- 
M.  The  only  thing  that  stumbled  me,  was  the  certificate  of  bu- 
rial of  Robert  Watson  at  the  age  of  80.  But  when  we  consider 
the  great  inaccuracy  of  such  records,  the  objection  appears  of 
little  moment.  The  keeper  just  puts  in  any  age  from  hearsay. 
It  is  impossible  to  think  that  so  many  witnesses  as  we  have  here 
have  peijuied  themselves.  The  misuke  in  the  register  is  the 
less  to  be  wondered  at,  as  Robert  Watson  is  proved  to  have  been 
infirm  and  diseased,  which  might  give  him  the  appearance  of 
great  age. 

The  Conrt 

**  Repel  the  reasons  of  reduction ;  assoilzie  the  defenders,  and- 
Aecem ;  but  find  no  expenses  due.** 

Lords  Ordinary,  MoncreifiTand  Gockbum.— ^cf.  Dean  of  Fa- 
culty (Hope)  and  Shaw ;  Patrick  and  CraMrfocd,  W.S.,  jIgenU. 
— JU.  Rtttherfttrd  and  Pyper;  Mackenxie  and  Macfiirlane, 
W.S.,  ^#M<s.— S.,  Oerlh-^lO.J).] 

_  , ■ — 

26lh  Felyruary  1835. 

FiKST  Division. — (G.  D.) 

No.  199. — John  M^Oruthbr,  Pttiiioner. 

Factor  Loco  Tutoris — Minor — Nobile  Officium — Circumstances 
in  which  the  Court  granted  authority  to  the  factor  loco  tutoris 
Jbr  a  pupil  to  efict  inavrance  on  the  pupits  Hfe^  fir  the  pur* 
po$e  if  raising  a  fund  for  his  education' 

The  petitioner,  John  M'Gruther,  writer  in  Dun- 
blane, presented  a  petition  to  the  Conrt,  setting  forth, 
tbat  on  21st  December  1833,  he  had  been  appointed 
factor  loco  tutoris  to  John  Graham,  second  son  of 
Robert  Oraham  Borden,  of  Fedall  in  Perthshire; — 
that  the  pupil,  who  was  between  seven  and  eight  years 
of  age,  besides  a  claim  which  he  was  endeavouring  to 
make  effectual  to  the  estate  of  Fedall,  was  next  heir 
of  entail  to  the  estate  of  Craigbannet  in  Stirlingshire, 
worth  £800  per  annum,  failing  the  present  heir  iii 

Eossession  (who  was  sixty-five,  and  in  rather  delicate 
ealth,  and  his  wife  upwards  of  forty^  without  chil- 
dreti ; — ^that  the  only  fund  which  had  been  provided 
lor  the  pupil's  maintenance  being  £150,  had  been  lost 
by  the  bankruptcy  of  the  debtor,  and  the  pupil  was  at 
present  boarded  and  educated  at  the  cost  of  the  peti- 
tioner, at  an  expense  of  from  £20  to  £30  per  annum ; 
but  the  petitioner  was  desirous  to  maintain  and  educate 
him  in  a  manner  becoming  his  future  prospects  in  life; 
and  thereibire  praying  for  authority  to  effect  an  insur- 
ance on  the  life  of  the  pupil  against  the  life  of  the  pre- 
sent heir  of  entail  in  possession  of  Craigbannet,  to  the 
extent  of  £500,  the  half  of  which  only  to  be  raised  in 
the  meantime.  The  petitioner  referred  to  a  case  of 
John  Hannay,  factor  loco  tutoris  for  R.  W.  and  S. 
Bwflrts,  March  1833. 

The  Court  granted  the  prayer  of  the  petition. 

Act.  Wbigham;  Ainslie,  Macsllan  and  Graham,  W.S., 
Jgems^^Six  R.  Dnndas^  Cierk.^G.J),\ 


26th  February  1835. 
FiasT  Division. — (G.  D.) 
No.  200. — Tbomas  Dickson,  Suspender,  v.  John 

GiLMouR,  Charger. 

Suspension.— GantioB-^Pfoeesa. 

The  bill  of  suspension  in  this  case  baving  been 
passed  on  caution,  the  suspender's  agent  wrote  to  the 
agent  for  the  charger  on  16th  current,  stating  that 
the  bond  of  caution  had  been  obliged  to  be  returned 
to  the  country,  in  consequence  of  the  cautioner  having 
signed  on  the  wrong  page,  and  requesting  that  no 
application  might  be  made  to  hare  the  bill  refused 
till  the  bond  was  returned.  However,  on  18th  ear- 
rent,  the  bill  was  refused,  in  respect  of  no  caution, 
with  expenses ;  but  the  suspender  having  reclaimed, 
the  Conrt  recalled,  and  remitted,  that  the  Bill-Cham- 
ber  Clerk  might  inquire  into  the  sufficiency  of  the 
caution,  and  the  Lord  Ordinary  might  do  thereafter 
as  should  be  just. 

Lord  Ordinary,  Corehoose. — Jet,  Pattison;  John  Nsine, 
S.S.C.,  Ageni.-^M,  Aytoim ;  James  Greig,jnD.|  W.S.,4^(«. 
— D.,  C/crA.— LG.-D.] 


26lh  February  1835. 
First  Division. — (G.  D.) 

No.  201. — ^The  Magistrates  and  Town  Council 
OF  Brechin,  Pursuers,  v.  Guthrib,  Martin  and 
Company,  and  John  Ogilvy,  Defenders. 

Witness — Proof — Circumstances  in  which  a  witness  held  eiiliUei% 
before  deponing,  to  see  a  former  deposition  emitted  by  him  at  a 
haver  reliUiee  to  the  same  subfect^malter. 

In  1824,  John  Ogilvy  and  David  Dakers,  then 
tacksmen  of  the  mills  of  Brechin,  brought  an  actiop 
of  declarator  against  the  present  defenders,  to  bare 
it  found  that  they  were  thirled  to  grind  the  malt  osed 
for  their  distillery  at  the  said  mills.  In  this  acuon, 
Mr  John  Smith,  postmaster  in  Brechin,  was  examined 
as  a  ba?er,  and  subscribed  a  copy  of  an  alleged  Act 
of  Thirlage  as  relative  to  his  deposition.  The  action 
was  thereafter  compromised.  Ogilvy  having  got  a 
new  tack  of  the  mills,  raised  another  action  of  decia* 
rator  against  Guthrie,  Martin  and  Company  in  1B33, 
which  was  sisted  till  a  proving  of  the  tenor  of  the 
alleged  Act  of  Thirlage  should  be  brought.  The  pre- 
sent action  of  proving  the  tenor  was  thereupon  insti- 
tuted in  the  name  of  the  Magistrates  and  Town 
Council  of  Brechin,  calling  Guthrie,  Martin  and  Com- 
pany and  otbers,  and  also  Ogilvy  the  tacksman  for 
his  interest,  as  defenders.  A  proof  having  been 
allowed,  the  above-named  John  Smith  was  adduced 
as  a  witness  for  the  pursuers ;  and  in  the  outset  of  bi» 
deposition,  being 

'<  Interrogated  by  the  agent  of  the  pursuers,  and  being  shown  a 
writing,  titled  on  the  beck,  *  Copy  Act  of  Thirlage,  Brechin. 
1744.'  and  bearing  a  doquet  thereat,  signed  by  the  deponent 
and  commissioner  at  *  Forfar,  2dtb  February  18^,'  depones 
That  he  recollects  of  baving  seen  said  writing  on  former  occa- 
sions. Depones,  That  his  memory  is  by  no  means  so  good 
now  as  it  has  been ;  and  before  proceemng  farther  with  the 
present  deposition,  the  deponent  requests  that  tbe  deposition 
emitted  by  him,  to  which  the  doquet  on  said  writing  bnrs  re- 
ference* might  be  read  over  to  him.  Tbe  agent  for  tbe  defen- 
ders objected,  as  on  a  paper  aparU  And  what  is  before  de- 
poned to  is  truth,  as  the  deponent  shall  answer  to  God.** 
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The  objedion  was  in  substmce,  tlmt  as  the  depo- 
sition alluded  to  was  merely  as  a  haver— was  emitted 
ia  a  different  process,  and  in  a  ijnestion  between 
different  parties,  it  could  not  be  required  to  be  shown 
or  read  over  to  the  witness*  The  oommissioner,  at 
the  request  of  the  agents  for  the  parties,  reported  the 
point  to  the  Court. 

Lord  Pnddent. — It  is  more  a  question  as  to  the  privilege  of 
tbe  witness,  than  as  to  the  interest  of  the  parties.  If  I  am 
caUed  as  a  witness,  and  hsffe  emitted  a  foroier  deposition  as  to 
the  same  subject-matter,  am  I  not  entitled,  before  deponing;  to 
see  that  deposition  ? 

Lord  Balgray. — I  bave  known  the  request  hiade  ap^ain  and 
again  in  questions  as  to  marches,  and  I  always  allowed  it. 

Lord  MadteiuUe  agreed.  I  would  not  wish  even  to  admit  the 
proposition  contended  for,  that  in  depositions  of  bavenv  irreguUir 
answers  might  not  be  made  tbe  ground  of  a  prosecution  for  per- 
jury.    That  might  depend  on  circumstances. 

The  Court  foand  the  witness  entitled  to  hare  his 
former  deposition  read  over  to  him,  and  found  the 
defenders  liable  in  the  expenses  of  this  discussion. 

Ad*  Graham  Bell;  Graham  Binnj,  W.S..  Ageni, — Alt, 
Skene  and  Currie;  Jiimea  Imrie,  4g«ii/.^8ir  R.  Dundaa,  Cierk. 

26ih  February  1835. 

FiBST  DiVISIOK.— (G.  D.) 

No.  202d — Alexander  Campbell,  Pursuer^  v,  Colin 

A  a  ROT,  Defender. 

Prescription,  Triennial-— ^n  action  being  brought  for  a  process^ 
account  due  to  a  company,  more  than  three  years  after  the  date 
of  the  last  article;  and  the  defender  having  admitied  the  employ  ^ 
ment,  but  averred  that  one  of  the  partners  (who  had  purchased 
the  subject  to  which  the  process  rdoXed)  had  agreed  to  bear  one- 
half  of  the  expense  of  the  process,  and  that  this  ums  made  known 
to  the  company,  and  the  (Ktion  carried  on  on  that  footing  i  and 
the  defender  having  farther  averred,  that  his  half  of  the  account 
was  more  than  paia^-Held  that  the  defence  of  preicription  was 
not  cut  of  by  the  defender's  futmissions,  and  that  resting-cwing 
couid  mU^  be  proved  by  hit  writ  or  oath. 

The  pnrsuer,  as  assignee  of  the  late  firm  of  Camp- 
bell ana  Barlas,  writers  in  Glasgow,  brought  the  pre- 
nent  action  on  16th  November  183S,  against  the  de- 
fender, for  £345,  19.  5^.  Sterling,  as.  the  amount  of 
certain  business  accounts  ending  in  November  1828. 
The  defender  admitted  having  employed  Mr  Barlas, 
of  the  late  firm  of  Campbell  and  Barlas,  in  1823,  to 
raise  an  action  in  the  Court  of  Session,  with  the  view  of 
recoveririg  damages,  and  putting  down  certain  noxious 
manufactures  in  the  neighbourhood  of  a  property 
called  Clyde  Bank,  then  belonging  to  the  defender, 
which  action  depended  for  several  years ;  but  the  de- 
fender averred,  that  having  sold  this  property  to  Mr 
Barlas  in  1825,  it  was  agreed,  that  although  tbe  pro- 
cess was  to  be  carried  on  and  concluded  in  the  de- 
fender's name,  Mr  Barlas  was  to  bear  one-half  of  the 
whole  expenses,  on  condition  of  getting  one-half  of 
the  damages,  and  that  "  this  was  made  known  to  Mr 
Barlas's  partners,  and  the  case  was,  from  that  time, 
carried  on  on  that  footing."  That  Mr  Campbell  ob- 
tained for  Mr  Barlas  a  loan  of  £1200  on  the  security 
of  tbe  property,  to  enable  Mr  Barlas  to  pay  the  ba- 
lance of  the  price  due  to  them,  and  out  of  this  balance 
Mr  Campbell  retained  from  the  defender  £100,  which 
was  to  be  applied  m  extinction,  pro  tanto,  of  the  busi- 
ness accouBt  doe  by  tbe  defender,  and  which,  with 


other  payments  which  the  defender  specified,  more 
than  extinguished  the  defender's  half  of  the  account 
now  sued  for,  which  account  consisted  of  expenses 
not  allowed  or  recovered  from  tbe  opposite  party  in 
the  foresaid  process,  which  had  ended  in  a  verdict 
being  obtained  by  the  defender  for  £5  damages.  In 
these  oircnm«tances,  the  defender  plead^d-—^!.  That 
the  account  sued  for  was  prescribed. — II.  That,  at  all 
events,  the  half  of  the  account  should  be  charged  la 
Mr  Barlas ;  and,  on  an  accounting,  it  would'  apj^r 
that  nothing  was  due  by  the  defender. 

The  Lord  Ordinary  (Corehouse),  on  16th  Beoem- 
ber  1834 

'*  Finds  that  tbe  account  libelled  on  is  prescribed :  Flhds  that 
that  defence  is  not  eat  off  by  tbe  admissions  of  tbe  defender  in 
tbe  closed  record,  hut  allows  the  pursuer  to  prove  that  tbe  ae- 
count  is  resting-owing  by  the  writ  or  oath  of  the  defender* 

'*  Note, — Tlie  defender  pleads,  that  he  was  liable  for  only 
one-half  of  tbe  expenses  of  the  action,  in  consequence  of  an 
agreement  with  Barlas;  and  if  he  hnd  stopped  there,  it  might 
be  said  that  an  agreement  with  Barlas^  in  a  n^atter  with  which 
the  company  had  no  concern,  could  not  be  binding  on  then  ; 
bat  ha  adds,  that  this  agreement  was  made  known  to  the  com- 
pany, and  that  the  action  went  on  on  that  footing,  which  mast 
be  held  to  mean  that  the  company  consented  to  take  Barlas  as 
their  debtor  for  one-half  of  the  expenses.  Further,  he  avera 
that  Mr  Campbell,  on  the  part  of  Campbell  and  Barlas,  retained 
j£100  belonging  to  him,  and  which  was  raised  on  the  security 
of  his  property,  and  placed  it,  or  was  bound  to  place  it  to  his 
credit.  There  is  no  admission,  therefore,  by  the  defender,  of 
the  subsistence  of  the  debt,  sufficient  to  elide  the  trieanial  pre« 
scription." 

The  pursuer  reclaimed,  but  the  Court  adhered^  re« 
serving  all  questions  of  expenses  till  the  final  issue  of 
the  cause,  |ind  remitted  to  the  Lord  Ordinary  to  pro* 
ceed  accordingly. 

Lord  Ordinary,  Corehottse. — Act,  Dean  of  FaculU(Hope) 
and  Penney;  John  Young,  S.S.C.,  Agent,^-AU,  Keay  and 
Wbigham ;  John  Forrester,  W.  S«,  AgetU.-^S,,  Clerk,^[G,  V,] 


26th  February  1635. 

First  Division.— (  G.  D. ) 

No.  203. — William  Wallace,  W.S.,  Pursuerf  p. " 
The  Earl  of  Eolinton,  Defender, 

Superior   and   Vassal — Prescription^Interruption — Title— ^ 
proprietor  who  held  of  the  Prince  of  Scotland,  having  granted  a 
feu  in  1721,  lo  beheld  ofhimsdf;  and  the  heir  of  the  vasfcU  haV" 
ing,  in  1742,  obtained  decree  ^tinsel  of  superiority  against  the 
heirs  of  the  superior,  and  thereupon  obtained  an  entry  from  tka 
Crown,  and  conveyed  the  lands,  with  a  Crown  holding,  to  a  third 
party,  who,  as  well  as  his  successors  from  1 742  downwards,  com^ 
pleted  their  titles  by  charters  and  sasines  as  Crown  postals ;  and 
the  heir  of  the  original  superior  having,  on  the  other  hand,  com- 
pleted his  title  to  tlie  superiority  in  1775  by  trust-bond,  charge 
to  enter  f  which  erroneously  described  him  as  sole  heir,  in  place 
of  /leir'portionerj,  adjudication.  Crown  charier  and  sasine ;  and 
his  dixponees  having  raited  a  process  of  declarator  of  non-entry 
and  maills  and  duties  against  the  vassals  in  1776,  ami  been  en- 
rolled as  freeholders  in  1780;  and  the  heirs-portioners  oftlie  ori- 
ginal superior  having  expe<le  a  correct  service  in  1791,  and  join- 
ed in  a  conveyance  by  the  laet^mentmned  disponeet  to  parties 
who  made  up  titles  wider  the  Crown  in  1 799,  and  were  there- 
upon enrolled  as  freeholders ;  and  their  successors  hating  wa- 
kened the  declarator  of  non-entry  arul  maills  and  duties  in  1804, 
and  again  in  1824;  and  having,  in  1829,  brought  a  reduction  of 
the  titles  completed  by  the  vassals  under  the  Crown — actum  of 
declarator  of  non-entry  disttussed,  in  respect,  from  the  deduction 
(^propinquity  in  the  charge  given  on  the  trust-bond  being  erro- 
neous, the  title  libelled  on  in  the  declarator  was  defective ;  but 
held  thai  the  said  action  was,  when  taken  along  with  the  freehold 
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enrolmwtSf  tufftdeni  to  interrttpl  j*reteripiio»t  and  therefore  the 
titles  made  up  ^y  the  va»»aU  under  the  Crown  reduced,  and  the 
eueceuoT  of  the  original  superior  found  to  have  right  to  the  m- 
perioriiy<»  end  that  the  land*  had  hem  in  non-enlry  since  the 
€leath  of  the  first  singular  successor,  who  hatt  entered  with  the 
Crown  while  the  parties  against  whom  the  decree  t^  tinsel  was 
oUainedt  were  olwe ;  and  decree  given  for  the  arrears  offeU'dU' 
ties  from  a  certain  period  ^subsequent  to  which  alone  thejf  were 
concluded  for  J,  but  found  that  no  interest  was  due  on  the  ar^ 
rears. 

This  wan  a  competition  for  the  fiaperiority  of  the 
land*  of  Caprington,  Drummuir  and  Middlelon,  and 
for  the  bygone  fen- duties.  In  1721,  these  lands  be- 
longed to  8ir  William  Cunninghame  of  Caninghame* 
head,  and  were  held  by  him  of  the  Prince  of  Scot* 
land.  On  25th  September  1721,  Sir  William  grant- 
ed a  feu-contract  of  these  lands  to  James  Montgomery 
of  Pearstonhail,  on  which  infeftment  followed  on  26th 
October  same  year.  The  parties  to  the  fen-contract 
baving  both  died,  Patrick  Montgomery  of  Bourtriehill, 
James  Montgomery's  eldest  son  and  heir,  caused  charge 
the  late  William  Fullarton  of  Fuliarton,  and  Captain 
William  Hamilton,  as  representing  Sir  William  Cun- 
ninghame, to  make  up  titles  to  the  superiority  of  the 
lands,  and  to  enter  him  as  vassal ;  and  upon  their  fail- 
ing to  do  so,  he  took  out  a  decreet  of  declarator  of 
tinsel  of  superiority  against  them,  on  the  Act  1474,  c. 
67,  by  which  decreet  it  was  found  and  declared,  that 
the  said  William  Fuliarton  and  Captain  Walter  Ha- 
milton had  amitted  and  lost  the  superiority  of  the 
lands,  and  the  benefits  and  casualties  thereof  during 
their  lifetime ;  and  that  the  lands  should  be  held  by 
the  said  Patrick  Montgomery  of  the  Prince  of  Scot- 
land, in  the  same  way  as  Sir  William  Cunninghame 
bad  held  the  same ; 

**  and  that  in  the  event  of  the  said  defenders,  and  tYieir  heirs  nnd 
saccessora  hereafter  taking  up  or  reaasiiming  tiie  right  of  siipe- 
riority  of  aaid  lands,  that  then  they  ahall  be  liahle  to  refund  and 
pay  to  the  said  pursuer  the  full  coats  and  skaith  which  he  will 
sustain  in  default  of  their  tiroeoua  entry,  and  in  obtaining  him- 
self lawfully  entered  and  infeft  in  the  aaid  lund«  as  before  written, 
by  their  superiors  of  the  »ame ;  and  that  the  foresaid  precept  to 
be  iaaued  out  of  bia  Koyal  Highness*  Chancery  for  infefting  the 
purfuer  in  the  aaid  landa,  in  virtue  of  the  decree  of  declarator, 
shall  be  qualified  in  these  terms  >"<!  that  after  the  form  and 
tenor  of  the  writs  before  narrated,  lawn  and  daily  practice  used 
and  observed  in  the  like  cases,  in  all  points.** 

In  consequence  of  this  decreet,  Patrick  Montgomery, 
on  17th  Aagnst  1742,  obtained  a  precept  from  Chan- 
cery, '* amusionis  superioritatis"  for  infefting  him  in 
the  lands  as  held  of  the  Prince,  and  was  infeft  thereon 
in  October  same  year, — the  instrument  of  sasine  bear- 
ing the  condition  of  his  right.  On  Sd  November  1742, 
ha  disponed  the  lands  to  Robert  Hamilton,  *'  to  be 
holden  of  me  and  my  foresaids,  of  and  under  bis 
Royal  Highness  the  Prince  and  Stewart  of  Scotland, 
by  service  of  ward  and  relief.''  Upon  the  procuratory 
o^  resignation  contained  in  this  disposition,  Robert 
Hamilton  obtained  a  charter  of  resignation,  in  which 
tbe  decreet  and  precept  of  1742  were  confirmed  in 
these  terms : 

*'Decretum  declaratorisB  amissionis  superioritatia  diet:  ter- 
rarum  de  Caprington  Drummure  et  Middleton  per  diet :  Pat- 
ricium  Montgomery  contra  heredes  diet  Domini  Gulielmi  Cun- 
ninghame obteiit :  preceptum  et  infeofamenta  desuper  sequen  : 
Et  Alienationem  praemiasonim  per  diet :  Patricium  Montgomery 
diet :  Roberto  Uamiltoni  coiicess  et  alia  Kripta  anteaspect." 


Tbe  dispositive  daose  in  the  charter  was  unquali- 
fied :  In  the  tenendas  clause  tbe  lands  were  declared 
to  be  holden  **  de  nobis  &c ,  imroediatis  legitimii 
superioribus  earundem  in  fendo  et  hareditaie  per- 
petuo,"  Ac  The,  reddendo  was  in  terms  of  the  ancient 
investitore«  The  instrument  of  sasine,  passed  on  tliii 
charter  on  ISth  March  1743,  was  absolute  and  un- 
qualified. In  May  1763,  Robert  Hamilton  executed 
an  entail  of  the  above  and  certain  other  lands  in  fatoor 
of  his  daughter,  the  Countess  of  Crawford,  and  a  cer- 
tain series  of  heirs ;  and  her  ladyship,  on  10th  Decem- 
ber 1773,  expede  a  charter  of  resignation  thereon, 
under  the  Prince's  Seal,  in  which  the  lands  were  de- 
clared to  be  holden  under  the  Prince,  as  immediate 
lawful  superior,  and  the  reddendo  was  fixed  at  a  penny 
Scots,  instead  of  ward  and  the  other  duties  formerly 
payable  out  of  the  lands.  On  this  charter  her  lady- 
ship was  infeft  on  7th  May  1774.  She  was  succeeded 
in  the  lands  by  her  eister,  the  late  Lady  Catlicart, 
who  was  succeeded  by  the  present  defender  Lord 
Eglinton,  both  of  whom  made  up  their  titles  under 
the  Prince,  in  conformity  with  the  in vestiture  of  tlie 
Countess  of  Crawford.  The  above  formed  the  serin 
of  titles  in  the  person  of  the  defender. 

On  the  other  hand,  Sir  William  Hamilton  of  Weft- 
port  made  up  a  title  to  the  superiority,  as  heir  to  Hr 
William  Cunninghame  (through  Elizabeth  Cunning* 
hame,  his  daughter),  by  granting  a  trust-bond  to  Mr 
James  Ferrier,  W.S.,  who  thereupon  obtained  decree 
of  adjudication  on  24  th  February  1773,  and  reconreywi 
to  t)ir  W  illiam  Hamilton,  who  expede  a  charter  of  ad- 
judication under  the  Great  Seal  on  3d  July  1775,  and 
assigned  the  precept  to  his  brother^  Hay  Ferrier  in  life- 
rent, and  James  Ferrier  in  fee,  who  were  infeft  un  ISth 
S^epteinber  1775,  and  enrolled  as  freeholders  on  these 
titles  in  October  1780.  In  January  1776,  the  Messrs 
Ferrier,  as  in  right  of  the  superiority,  brought  a  pro- 
cess of  declarator  of  non-entry  and  mail  la  and  duties 
against  the  Countess  of  Crawford,  which,  'in  1777, 
was  made  the  subject  of  a  submission,  but  no  decreet- 
arbitral  ever  was  pronounced,  and  the  submission  vai 
allowed  to  fall,  in  1781,  the  Messrs  Ferrier  raised 
an  action  of  disclamation  and  forfeiture  of  feu  against 
the  Countess  of  Crawford,  which  was  called  and  en- 
rolled,  but  afterwards  suffered  to  fall  asleep.  After 
this  a  competition  of  brieves  ensued  between  CoIvimI 
William  Fuliarton  and  Sir  William  Hamilton  of  Wes^ 
port.  It  was  now  discovered  that  Sir  William  Hamil- 
ton was  not  the  sole  heir  to  Sir  William  Cunninghame, 
but  that  Colonel  FullartOQ  was  desoeaded  from,  and 
represented  Barbara  Cunninghame,  the  eldest  heir- 
portioner  of  Sir  William  Cunninghame,  and  that  Sir 
William  Hamilton  was  descended  from,  and  repre- 
sented Elisabeth  Cunninghame,  the  youngest  heir* 
portioner  of  Sir  William  Cunninghame.  Colonel 
Fuliarton  and  Sir  William  Hamilton  were  therefore 
served  and  retoared  as  heirs-portidners  to  Sir  William 
Cunninghame  on  I7th  December  179  U  In  1798, 
Colonel  Fuliarton  and  Sir  William  Hamilton  granted 
a  disposition  and  assignation  to  Alexander  Walker 
of  the  superiority,  bygone  feu-duties,  process  of  de- 
clarator of  non^eatry,  and  whole  writs  and  evtdents. 
This  disposition  bore  to.ba  grapted 
'  **  with  the  special  advice  and  consent  of  Jamea  Ferrier,  W.S.. 
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RTiH  Colonpl  Tlay  Ferrier  of  the  Scotch  brigade ;  and  we  the  said 
Jumes  Kerrier  and  Colonel  Hay  Ferrier  fur  ourselves,  for  all 
ritiht  of  liferent  or  fee  that  we  have,  or  can  pretend  to  any  part 
of  the  lands  after  disponed.'* 

Alexander  Walker  expede  a  Crown  charter  of  re- 
»Knation  on  the  prooaralory  in  this  disposition,  on 
wVich  infeftmeni  followed  27tb  February  1799,  and 
in  virtue  of  this  title,  was  placed  on  the  roll  of  free- 
lioiders  in  October  1800.  Alexander  Walker,  in  1804, 
nii«ed  a  summons  of  wakenings  and  transference  against 
the  Coantess  of  Crawford,  of  the  process  of  declarator 
of  DOB-entry,  a  snbmission  of  which  was  entered  into, 
hat  fell  by  the  death  of  Alexander  Walker  in  October 
1805,  leaving*  a  son  and  heir,  William  Fullarton  Wal- 
ker, to  whom  the  younger  children  assigned  the  exe* 
cQtry.  William  Fnllarton  Walker  was  only  three 
years  of  age  when  bis  father  died,  and  consequently 
ii«  attained  majority  in  1823.  He  obtained  himself 
infpft  as  heir  to  his  father  in  1824,  and  in  the  course 
(»f  the  same  year,  he  raised  an  action  of  wakening  and 
transference  of  the  process  of  declarator  of  non-entry 
against  Lord  Eglinton  and  his  curators.  The  por- 
*wr  acouired  right  by  progress  from  William  Fullar- 
ton Walker,  and  an  action  of  reduction  was  raised  for 
setting  aside  the  titles  by  which  the  defender  pre* 
tended  to  bold  immediately  of  the  Prince  of  Scotland, 
in  which  action  a  preliminary  defence  was  stated,  to 
the  effect  that  the  pursuer  had  no  sufficient  title  to 
pursoe,  in  respect  the  title  derived  through  the  Fer- 
riers  was  inept,  and  the  right  granted  to  the  pursuer's 
father  by  Messrs  Fullarton  and  Hamilton  could  not 
W  tiie  foundation  of  a  feudal  title,  and  was  in'  itself 
inept.  This  defenee  wasi  repelled  by  Lord  Newton, 
and  the  Court,  on  7tfa  July  1830,  adhered.  There- 
after, the  process  of  declarator  of  non-entry  was  con- 
joioed  with  the  reduction ;  and  the  conjoined  processes 
luring  been  thereafter  proceeded  in.  Lord  Fullerton, 
Ordinary,  on  9th  March  1833,  pronounced  this  inter- 
iKutor : 

"  The  Lord  Ordinary  having  heard  parties*  procurators,  and 
<^on9id«red  the  closed  record  and  process  in  these  conjoined  ac- 
tions, finds  that  the  lands  now  possessed  by  the  defender  were, 
id  the  year  1721.  granted  in  feu  bv  Sir  William  Cunningbame 
of  Cunniiighamehead  to  James  Montgomery  of  Pearstonball : 
Finds  that  on  the  death  of  the  said  James  Montgomery  (Sir 
Williun  Cunningharae  the  superior  also  being  dead),  his  eldest 
son  uid  heir,  Patrick  Montgomery,  with  the  view  of  making  up 
h>(»  title,  adopted  the  usual  measures  against  William  Fullarton 
of  Fullarton,  and  Captain  Walter  Hamilton  of  Westport,  described 
u  heirs-portioners  of  the  said  Sir  William  Cunningbame  :  Finds 
tktt  these  persons  having  declined  to  enter,  Patrick  Montgomery, 
on  the  22d  of  July  1742,  obtained  decree  of  tinsel  of  superiority 
^sunst  the  said  betrs-portioners,  by  which  it  was  declared,  that 
Ue  naid  parties  had  aroitted  and  lost  their  right  of  superiority, 
'  together  with  the  whole  benefit  and  casualties  of  the  said  su- 
pmority  during  all  the  days  of  their  lifetime:*  Finds  that  on 
tbis  decree  a  preceptum  amisnonU  superioriiatis  issued  from 
Cbiticery,  on  which  the  said  Patrick  Montgomery  was  infefted 
pn  the  14th  October  1742:  Finds  that  Patrick  Montgomery 
inmediaiely  afterwards  sold  the  said  lands  to  Robert  Hamilton, 
tbe  ancestor  of  the  defender,  who,  on  the  procuratory  in  the 
(iuposition,  obtained  a  Crown  charter  and  infeftment  in  174% 
tbe  heirs-portioners  against  whom  tbe  decree  of  tinsel  of  supe- 
nority  had  been  obtained  being  then  alive,  and  the  Crown  charter 
and  infeftment  especially  referring  to  the  said  decree  as  the 
ground  of  the  said  titles  t  Finds  that  Robert  Hamilton  was 
^ucceeded  in  these  lands  by  his  daughter,  the  Countess  of  Craw- 
lord,  wbo,  in  ]774|  obtained  a  Crown  chatter  and  infeftment, 
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as  vassal  to  the  Crown,  absolutely  and  without  reference  to  the 
rights  of  the  raid'SUperior,  suspended  by  tbe  foresaid  declarator' 
of  tinsel :  Finds  that  in  the  year  1775,  another  Crown  charter 
of  the  said  lands,  or  at  least  of  the  superiority,  was  obtained  by 
Sir  William  Hamilton,  on  a  charge  and  decree  of  adjudication 
against  him,  described  as  the  heir  to  the  above  mentioned  Sir 
William  Cunningbame,  on  a  trust-bond  granted  to  James  Fer- 
rier. writer  to  the  Signet :  Finds  that  the  said  Crown  charter 
having  been  conveyed  by  Sir  William  Hamilton  to  James  Fer- 
rier and  Lieutenant- Colonel  Hay  Ferrier,  these  parties  were  in- 
feft,  and  upon  tbe  said  infeftment  and  superiority,  were  enrolled 
as  freeholders  in  the  county  of  Ayr,  in  the  year  1780:  Finds 
that  in  the  year  1776,  tbe  said  James  Ferrier  and  Colonel  Hay 
Ferrier  raised,  as  superiors,  a  process  of  declarator  of  non-entry, 
and  of  maills  and  duties,  against  the  Countess  of  Crawford : 
Finds  that  this  process  was  allowed  to  fall  asleep  before  any 
step  of  importance  was  taken  in  it:  Finds  that  in  the  year  1791, 
Colonel  William  Fullarton,  then  of  Fullarton,  and  the  said  Sir 
William  Hamilton  of  Westport,  were  served  heirs-portioners  of 
the  foresaid  Sir  William  Cunningbame  of  Cnnninghamehead ; 
Finds  that,  in  tbe  year  1798,  the  said  William  Fullarton  and 
Sir  William  Hamilton  granted  a  disposition  and  assignation 
alongst  with  tbe  foresaid  James  Ferrier  and  Colonel  Hay  Fer- 
rier, by  which  all  these  parties  conveyed  tbe  said  superiorities, 
with  nil  right,  title,  and  interest,  they  respectively  held  in  tbem, 
to  Alexander  Walker,  wbo  made  up  titles  to  them  by  Crown 
charter  in  1799,  and  was  also  enrolled  in  the  roll  of  freeholders, 
ID  the  county  of  Ayr:  Finds  that  Alexander  Walker  was  soc- 
ceeded  in  the  year  1802  by  his  son,  William  Fullarton  Walker, 
from  whom  the  right  to  the  said  superiorities  was  transmitted 
to  Mrs  Zelica  Cheshire  and  her  husband,  William  Wallace,  now 
insisting  as  pursuer  in  these  actions :  Finds  that  the  process  of 
msills  and  duties,  and  declarator  of  non-entry,  raised  in  tbe  year 
1776,  was  wakened  first  by  Alexander  Walker  in  the  year 
1804,  and  afterwards  by  William  Fulhirton  Walker  in  tbe  year 
1824 :  Finds  that  afterwarda,  in  the  year  1829,  tbe  said  William 
Fullarton  Walker  brought  an  action  of  reduction  for  setting  aside 
the  Crown  charter  obtained  in  the  year  1 744  by  tbe  Countesa 
of  Crawford,  and  the  titles  following  thereon ;  and  that  a  si- 
milar action  was  brought  by  Mrs  Zelica  Cheshire,  who,  at  that 
time,  had  obtained  right  to  part  of  the  superiorities,  and  that 
these  processes  of  reduction  were  conjoined  with  tbe  wakened 
procesa  of  declarator :  Finds  that  the  title  of  the  pursuer  in  the 
reduction,  founded  on  the  joint  convejmnce  by  the  Messrs  Fer- 
rier, and  both  tbe  heirs-portioners  of  Sir  William  Cunninghapie, 
the  superior,  has  been  sustained  by  the  Court :  but  finds  that 
tbe  title  of  the  Messrs  Ferrier,  at  the  time  of  the  raising  of  the 
action  of  declarator  of  non-entry  in  1776,  Was  defective,  and  in- 
sufiBcient  to  support  tbe  said  action,  being  a  title  made  up  on  a 
deduction  of  propinquity,  admitted  and  proved  to  be  erroneous, 
by  the  service  of  Colonel  Fullarton  of  Fullarton,  and  Sir 
William  Hamilton,  now  founded  on  by  the  pursuer  :  Therefore, 
in  the  declarator,  sustains  the  objection  to  the  title,  dismisses  the 
action,  and  decerns :  In  the  reduction,  finds  that  the  said  action 
of  declarator  of  non-entry,  though  brought  on  a  title  now  found* 
to  be  defective,  was,  more  particularly  when  taken  alongst  with 
the  other  proceedings  of  Messrs  Ferrier  in  obtaining  enrolment, 
sufficient  to  interrupt  prescription ;  and  therefore  repels  the 
plea  of  exclusive  title  offered  by  the  defender :  Finds  that  tbe 
Crown  charter  and  other  titles  sought  to  be  reduced  were  illegal, 
and  unauthorised  by  tbe  rights  of  the  parties  ;  and  therefore  re-  * 
duces,  decerns,  and  declarea  regarding  the  same  in  terms  of  the 
libel,  and  decerns :  And  the  foresaid  title  in  favour  of  tbe  Conn* 
teas  of  Crawford,  and  others  following  thereon,  being  so  reduced,, 
finds  that  tbe  pursuer,  as  the  sole  lawful  and  undoubted  superior 
of  the  said  lands,  is  entitled  to  the  whole  duties  and  casualties 
appertaining  to  the  said  superiority :  Finds  that  the  said  lands 
are  now,  and  have  been  in  non«entry  since  the  death  of  Robert 
Hamilton,  the  father  of  the  said  Countess  of  Crawford :  Finds, 
in  respect  of  the  title  produced  and  founded  on  in  these  actions 
of  reduction,  that  the  claim  for  the  arrears  of  feu-duties  cannot 
be  competently  insisted  on  in  these  actions  prior  to  the  death  of 
Alexander  Walker  in  1802;  but  decerns  for  the  arrears  of  feu- 
duties  from  the  said  year,  but  without  interest :  LatU^t  Finds  no- 
expenses  due,  and  decerns." 
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Both  parties  reclaiined  againvt  thig  judgment)  and 
the  Conrt,  on  17th  June  IbSS,  ordered  cases.  The 
pursuer  jdeadedr—l.  The  pursuer  has  a  good  and  valid 
title,  fortified  hy  prescription,  to  the  heritable  subjects 
and  rights  libelled,  and  neither  the  defender  himself, 
nor  any  one  of  his  predecessors,  Lady  Cat]icart,  the 
Goantess  of  Crawford,  or  Robert  Hamilton,  ever  had 
any  right  whatever  to  the  superiority  in  question. — 
II.  The  titles  made  up,  first  by  Robert  Hamilton  in 
1742,  and  next  by  the  Countess  of  Crawford  in  1775, 
never  were  fortified  by  prescription,  that  having  been 
interrupted  repeatedly  and  effectually  by  the  process 
of  dedaraton,  eommeneed  in  1776,  and  the  process  of 
reduction,  commenced  in  1829,  both  still  in  depend- 
ence ;  and  by  the  proceedings  of  the  pursuer  and  his 
several  predecessors,  on  which  admission  to  the  roll  of 
freeholders  followed ;  and  the  currency  of  prescription 
was  also  prevented  from  running  during  the  minority 
of  William  FuUarton  Walker  for  nearly  eighteen 
years,  viz.  from  1805  to  1823. — III.  The  defender's 
titles  are  inept,  in  respect  (1.)  Patrick  Montgomery 
had  no  power  to  grant  the  procuratory  of  resignation 
to  Robert  Hamilton,  the  superiority  never  having 
been  in  him  by  his  titles.  The  decree  of  tinsel  could 
not  operate  as  a  transference  of  the  superiority,  being 
merely  a  temporary  measure.  (2.)  The  benent  of  the 
decree  of  tinsel  was  personal  to  the  vassal  who  ob- 
tained it,  and  could  not  be  made  available  to  a  dis- 
ponee,  whose  remedy  was  to  adjudge  in  implement, 
and  thereupon  resign  in  the  hands  of  the  superior. 
(3.)  The  proceeding  in  question  was  nugatory  as  a 
mode  of  changing  the  tenure  from  ward  to  feu.  (4.) 
The  disposition  in  favour  of  Hamilton,  as  well  as  the 
Crown  charter  obtained  by  him,  referred^  in  gnemiOf 
in  the  most  express  terms,  to  the  decree  of  tinsel  of 
superiority.  This  reference  tainted  the  nature  of  the 
right  obtained  from  the  Crown ;  and  the  precept  of 
sasine  being  conceived  under  the  reservation  contained 
lu  the  charter,  it  was  thus  rendered  demonstratively 
dear,  on  the  bare  inspection  of  that  title  itself,  that 
the  right  to  the  superiority  never  was  in  him. — IV. 
The  pleas  of  the  defender  amount  to  such  a  complete 
and  unqualified  disclamation  of  the  title  of  the  supe- 
rior, as  to  found  in  the  pursuer,  as  superior,  an  effec- 
tual claim  to  insist  for  a  total  forfeiture  of  the  feu«r— 
V*  The  lands  itave  been  in  non-entry  since  the  death 
of  Patrick  Montgomery,  and  the  feu-duties  are  due  to 
the  pursuer  from  the  term  of  Whitsunday  1775, 
beine  forty  years  prior  to  the  date  of  the  infeftment 
of  Nfessrs  Ferrier»  in  September  1775,  which  wasfol- 
Ipwed  up  by  the  action  of  declarator  of  non-entry,  the 
summons  in  which  was  dated  the  l6th,  and  signeted 
the  17th  January  1776,  together  with  the  legal  in- 
terest on  sard  feu-duties  since  the  same  were  demand- 
cfd  in  judgment  by  the  said  action  of  declarator,  but 
payment  of  which  has  been  opposed  by  the  defender 
and  his  predecessors,  from  the  year  1775  to  the  present 
time<^-VL  Although  interest  may  not  be  due  ex  lege 
on  feu-duties  before  they  are  judicially  demanded,  in- 
terest is  due  from  and  after  the  raising  of  the  action 
in  1776  OH  the  feu-duties  due  at  that  period,  and  on 
the  feu-duties  subsequently  payable  since  they  respec- 
tively fell  due. 

The  defender pleadcd^I.  The  right  derived  through 


the  Messrs  Ferrier  is  inept.  The  retour  of  the  ge- 
neral service  of  Colonel  Fnllarton  and  Sir  William 
Hamilton,  shows  that  the  whole  deduction  of  the  pro- 
pinquity in  the  charge  to  Sir  William  to  enter  heir, 
on  which  the  adjudication  proceeded,  was  wrong.  Sir 
William  Hamilton  was  charged  to  enter  sole  heir  to 
Sir  William  Conninghame,  but  the  reto«r  of  the  ser- 
vice shows  he  was  only  an  heir^portiooery  against  whom 
an  adjudication  was  inept ;  and  in  place  of  Elisabeth 
Cunnmghame,  through  whom  Sir  William  Hamilton 
claimed,  being,  as  the  charge  implies,  theeidest  daogli- 
terof  her  father,  the  retour  of  Colonel  Fallsnrten  snd 
Sir  William  Hamilton  shows  that  she  was  the  tfoung" 
est.  Her  father,  John  Cunninghams,  is  passed  ofer 
in  the  charge  altogether,  and  she  is  described  as  the 
dauffhter  of  the  first  Sir  William  Canniagfaame,  wbers- 
as  the  retour  shows  that  she  was  bis  ntfer,  which 
makes  the  whole  claim  of  propinquity  erroneous,  sod 
the  charge  nuIL — II.  As  the  service  expede  in  1791 
was  merely  a  general  service,  and  did  not- vest  the  fee 
of  the  lands  in  Colonel  Fullartoa  and  Sir  WiUisin 
Hamilton,  the  disposition  executed  by  them  in  favoor 
of  Alexander  Walker,  and  the  infeftment  foUowisf 
thereon,  were  ineffectual  as  a  feudal  transmission  oif 
the  superiority.  That  general  service  could  not  afford 
a  title  to  challenge  an  infeftment  not  flowing  from  the 
ancestor,  with  whom  the  heir  connects  himself.  Al 
all  events,  the  right  of  the  heir  to  challenge  an  infeft- 
ment is  inseparable  from  his  character  of  heir-sppi- 
rent,  and  cannot  be  transmitted  to  disponaes,  nor  would 
the  general  service  and  consequent  right  of  challenge, 
even  if  transmissible,  be  carried  by.' a  general  assigna- 
tion of  all  rights  and  evidents  of  the  lands. — III.  The 
lands  in  dispute,  including  both  property  and  super!* 
ority,  having  been  possessed  by  the  defender  and  bi^ 
predecessors,  in  virtue  of  unqualified  titles,  for  up- 
wards of  forty  years,  his  right  is  secured  by  prescrip- 
tion, and  it  is  incompetent  to  inquire  into  the  nstsn 
of  the  title  in  virtue  of  which  they  may  have  been 
originally  acquired  ;  Duke  of  Buecleoch  v.  Cunning- 
bame,  November  30,  183i6.— IV.  As  the  defender  has 
produced  an  absolute  and  irredeemable  infeftment  in 
favour  of  his  predecessors,  prior  in  point  of  date  to  the 
infeftment  in  favour  of  the  Messrs  Ferrier,  his  right 
is  preferable  to  that  of  the  pursuer. — V.  As  the  pur- 
suer and  his  authors  have  not  enjoyed  peaceable  and 
uninterrupted  possession  of  the  superiority  of  these 
lands  for  a  period  of  forty  years,  and  as  the  payment 
of  the  fen-dnties  and  other  casualties,  which  is  the 
proper  evidence  of  possession,  has  invariably  been  re- 
sisted, the  pursuer  cannot  pretend  to  plead  the  posi- 
tive prescription  in  support  of  his  righk^ — VI.  As  the 
declarator  of  non-entry  was  raised  at  the  instance  of 
parties  who  had  not  a  valid  or  leg^al  title,  it  is  not  com- 
petent fur  any  one  else,  whether  connecting  with  tbem 
or  otherwise,  to  awaken  or  insist  in  it.  It  cannot, 
even  under  the  circumstances  of  the  ease,  be  founded 
on  as  an  interruption  or  prescription.—- VII.  The  pur- 
suer's claim  for  arrear  of  feu-duties,  and  the  interest 
thereon,  is  utterly  groundless,  in  respect  that  the  claim 
is  ill-founded  on  its  merits,  and  further  cannot  compe- 
tantly  be  urged  in  the  present  action.— rVilL  Mo  in- 
terest is  due  on  arrears  of  feu-duty,  unless  stijiolsted 
by  the  contract.  Besides,  there  was  no  <vie  ("  ^^^  ^^ 
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demaiid  or  diMharge  the  feo*daties,  while  the  heirs  of 
Sir  William  Cunninghame  lay  onC  aoentered.  The 
Messrs  Ferrler,  in  like  manner,  had  no  title  either  to 
receive  or  dischargee  them ;  and  it  is  difficult  indeed 
to  say,  that  the  defender  or  his  authors  wonld  hare 
been  in  safety  to  pay  any  one,  down  to  the  present 
nMMneat— I}L  The  lands  eannot  be  found  to  be  in 
tion->entry  for  any  period  prior  to  the  death  of  Robert 
Hamilton^  the  father  of  the  Countess  of  Crawford. 
The  claim  cannot  be  urged  in  the  present  process ;  and 
there  is  no  grovnd  for  holding  that  Robert  Hamilton 
was  not  the  last  entered  vassal. 

Lord  Jialgrny, — When  this  case  was  formerly  before  tbe 
-Gonrt,  I  formed  a  dear  opinion  in  point  of  law,  which  I  still 
Teuin.  The  sola  question  is,  woald  this  saperiority  belong  to 
Sir  William  Cuuingham*  of  Cannioghainehead  ?  for  I  cannot 
^e(  the  better  of  the.  (aiet«  that  all  t)ie  right  that  was  in  him  ia 
now  Tested  in  the  pursuer;  the  right  descended  from  Sir  WiU 
Jiam  Cunninghame  to  his  heirs,  and  was  taken  out  of  their  per- 
sons by  the  adjudication  led  by  Mr  Farrier  on  the  trust-bond. 
Such  an  a^ndication  vests  the  right  the  very  same  as  a  service, 
and  in  this  way  the  right  came  to  be  vested  in  Sir  William 
Hamilton.  No  doubt  it  turned  out  that  be  was  only  an  heir- 
portioner;  but  euo  that  itT  was  so,  you  cannot,  after  the  lapse 
of  twenty  years,  call  for  the  grounds  and  warrants  of  a  trust- 
bond  and  adjudication,  more  than  of  service.  Independent  of 
thi&,  the  two  heirs-portioners  who  had  in  them  the  complete 
right,  afterwards  conveyed  to  Alexander  Walker ;  and  if  there 
was  a  defect  in  the  original  title,  it  was  thereby  completely 
cured  ;  and  I  have  not  the  smallest  doubt  that  the  title  which 
was  then  made  up  was  a  good  title ;  besides,  a  period  of  more 
than  forty  years  has  followed  on  infeftment,  so  that  all  defects  in 
the  title  are  at  an  end ;  and  the  title  in  the  person  of  the  pursuer  is 
unexceptionable.  On  the  very  face  of  the  charter  obtained  by  Pa- 
trick Montgomenr,  it  appears  that  it  was  only  ^^^  vusem  that  the 
Crown  interfered  at  all.  Prescription  and  possession  might 
have  validated  the  title  made  up  by  Robert  Hamilton.  But 
here,  whatever  title  there  was,  there  has  been  no  possession,  and 
any  prescription  on  that  title  has  been  completely  interrupted. 
Therefore  I  am  clear  that  the  pursner  has  right  to  this  superio- 
rity. Aa  to  the  points  which  shall  remain,  there  may  be  some 
difficulty,  but  these  nmst  go  to  the  Ordinary. 

jAfrd  GiUies, — I  agree  in  the  conclusions  arrived  at  by  Lord 
JBalgrey,  although  as  to  the  grounds  and  ivarrants  of  the  adjudi- 
cation or  service,  I  should  doubt  whether,  if  you  can  show  that 
a  service  is  bad,  the  grounds  and  warrants  will  be  of  any  con- 
sequence; but  that  is  not  httjus  loci.  I  think,  looking  at  the 
whole  proeeedings,  that  in  the  result.  Lord  Balgray  is  right. 

Lord  Maekenzie.'-^I  agree  with  Lord  Gillies.  I  think  this 
is  not  a  case  of  the  twenty  years'  prescription.  But  on  the 
other  grounds,  I  think  the  pursuer  is  right. 

Lord  FmidenL — As  I  have  said  before,  I  never  could  see 
the  di£Rerenee  between  the  vicennial  and  the  forty  years'  pre- 
acription.     Bat  in  the  result  I  agree.    . 

Lord  Btdgray. — As  to  the  bygone  feu -duties,  when  the  case 
was  formerly  before  the  Court,  we  were  of  opinion,  that  we 
could  not  go  farther  back  than  the  death  of  Alexander  Walker, 
who  left  younger  children.  His  executors,  if  they  had  right  to 
the  bygone  feu-duties,  conveyed  to  the  heir ;  but  this  does  not 
fall  nnder  the  action. 

Butherfiird,  for  porsner. — There  should  be  a  reservation  as 
to  the  right  to  bygone  feu^duties. 

Veon  of  Faculty,  for  defender.— The  claim  is  not  made  in  the 
record,  so  no  reservation  is  necessary. 

Lard  Pretideni. — These  reservations  are  always  referred  to 
as  indicating  some  opinion  on  the  part  of  the  Court,  though 
none  is  meant  to  be  expressed.     The  claim  reserves  itself. 

Bulh^rfurd^-i'Th^n  the  Court  may  find,  in  respect  the  claim 
is  not  made  in  the  record,  that  no  reaervation  is  necessary. 

The  Court 

**  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  and  refose  the  desire  of  both  reclaiming  notes ;  and  in 


respeet  that  the  dafm  for  the  arrears  of  feu-daty  previous  to  T802, 
when  Alexander  Walker  died,  forms  no  part  of  the  record  of  this 
action)  find  it  unneeessary  to  make  any  reservation  of  tbaSclaiai : 
Find  no  expenses  due  to  either  party;  guoad  «/<m,  remit  to  the 
Lord  Ordinary,*'  &c. 

Lord  Ordinary,  FuUerton. — Act.  Rutherfurd  and  Wilson; 
Party,  Agent. — Alt.  Dean  of  Faculty  (Hope)  and  Adam  An- 
derson 5  Tod  and  Hill,  W.S.,  ^g^n/s.— Sir  W.  Scott,  Clerk.— 
[G.D.] 


26ih  February  1835.  \ 

First  Division. — (G.D.) 
No.  204. — Duncan  Wright,  Pursiuvy  v.  Sir  Jams9 

Stewart,  D^ewkr* 

Principal  and  Cautioner — Contract — Arrestment — A  eontraetor, 
afiar  poHiaUy  performing  tk€  work^  amd  receiving  payment  gftud 

to  tlie  work  pmjonud,  kaying .  become  intolvenl ;  and  kii  cau- 
tioner having  agreed  to  complete  the  u^ork,  and  received  pagf* 
tnent  of  a  sum  to  account  thereof,  after  arrestment  had  l^een 
used  in  the  debtor's  hands  by  a  subcontractor  as  a  creditor  of 
tke  original  eontraetor — Held  that  the  debtor  wa$  not  UMe  to 
tke  arrestar/ar  tke  $um  paid  to  the  eauiiener. 

On  5th  Novefoher  1824,  David  Leighton^  factor 
for  8ir  James  Stewart,  entered  into  a  contract  with 
James  Beonet,  carpenter  at  Rosebanlc,  and  William 
Cadzow  and  John  Barns  as  his  cautioners,  to  execute 
certain  carpenter^  plamber  and  slater  work  at  White- 
shaw,  i^reeably  to  a  plan  an'd  specification,  it  being 
stipulated,  that 

"  tbe  whole  work  to  be  finished  to  the  satisfaction  of  Kobert 
Davidson,  carpenter  at  Coltness,  hereby  named  as  inspector  of 
the  work,  for  the  anm  of  £838,  16s.  8t|srling,  to  be  paid  in  (bur 
instalments,  according  aa  the  work  goes  on ;  it  being  altmys 
understood  that  tbe  value  of  work  equal  to  one  institUnent  of 
the  money  remains  unpaid,  until  the  whole  work  now  offered 
for  is  completed  and  taken  off  our  hands  by  the  inspector,** 
which  the  agreement  provided  should  be  done  **  on  or  about  the 
Ist  day  of  May  next.*' 

Bennet,  Oft  10th  December  1824,  entered  into  a 
subcontract  with  the  pursuer,  to  do  the  slater  work 
to  the  satisfaction  of  *<  two  proper  skilled  tradesmen^ 
one  to  be  6hosen  by  each  party."  It  did  not  appear 
that  the  terms  of  the  principal  contract  were  com- 
municated to  the  pursuer,  nor  that  the  terms  of  the 
subcontract  were  communicated  to  Sir  James.  About 
a  week  after  the  date  of  the  principal  contract^  Sir 
James  advanced  to  Bennet  £87,  4s.,  and  on  8th  April 
following,  another  sum  of  £87.  On  24th  June  1825> 
Davidson,  the  inspector,  reported  to  Sir  James,  that 
the  work  was  partly  unfinished,  andjpartly  insufficient, 
according  to  the  specification.  Bennet  about  this 
time  iuspended  payment;  and  ultimately  settled  with 
his  crefditors  by  a  composition,  for  which  Cadzow  and 
Bums  became  cautioners,  receiving  from  him  an  as- 
signation to  his  effects  in  relief  of  their  obligation. 
Bennet  not  having  completed  the  work,  and  made  the 
alterations  siiggested  by  Davidson,  Sir  James,  on  30th 
August  1825,  intimated  to  Bennet  that  he  would 
claim  the  penalty  in  the  contract :  whereupon  Robert 
Wilson,  Wright  in  Hamilton,  agreed  to  join  along 
with  Burns  (who  was  the  brother-in-law  of  Benqet^ 
in  the  following  obligation,  Cadzow  having  become 
insolvent ; 

«*  2\st  September  1825 — Sia—We  hereby  engage  to  see  tbe 
work  engaged  for  by  James  Bennet,  to  be  done  at  the  farm- 
steading  here,  all  suflSciently  finished  to  the  satisfaction  of  Mr 
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26/A  February  1835. 
Sbcond  Division.— (6.  D.) 

No.  205. — Archibald  Bruce  (Johk  Rennie's  Trus- 
tee), Pursuer^  v.  George  Rennie's  Trustees, 
lytfenden. 

Accountant,  Remit  to— Count  and  Reckoning — Process— Cir- 
eumUancet  in  which  an  action  being  brovghtf  to  have  it  found 
that  a  partnership  had  mbsisted  between  a  father  and  a  son,  and 
for  payment  of  a  bafance  alleged  to  be  due  bjf  the  father,  or,  a^ 
temaiivehft  for  count,  reckoning,  and  payment  of  a  genmd 
baianca  ftke  amount  of  which  wm  not  tpect/icaffjf  condescended 
an)  at  due  by  the  father  to  the  ton  on  their  cash,  bUl  and  othgr 
transaction*— the  Court  recalled  an  interlocutor  of  the  Lord  Or- 
dinary remitting  to  an  accountant  to  report  upon  the  state  of 
uecountt,  debit  and  credit,  betteeen  the  father  and  son. 

The  pursuer^  as  trustee  on  the  sequestrated  estate 
of  John  fleonie,  brought  the  present  action  against 
tlie  trustees  of  the  late  George  Rennie  of  Phantassie, 
oonclnding  alternatively,  Ist^  That  it  should  be  found 
and  declared  that  the  said  George  Rennie,  and  John 
Kennie  his  fton,  had  beeh  jointly  concerned  as  partners 
in  general  trade  and  dealings  as  farmers,  cattle-dealers 
and  merchants,  from  the  end  of  1816  till  George  Ren- 
nie's death  in  1S28»  and  that  the  defenders  should  be 
decerned  to  lodge  in  process  an  account  of  their  intro- 
missions with  George  Rennie's  estate,  and  to  pay  to 
the  porsner  £100,000  Sterling,  or  such  other  sum  as 
should  appear  to  be  the  amount  of  debts  due  to  cre- 
ditors whom  he  represented,  to  the  extent  at  leasit  of 
George  Rennie's  trust-estate ;  or,  2dli/,  In  case  the 
8ai4  George  Rennie  should  not  be  found  to  be  a  part- 
ner, then  that  the  defenders  should  be  decerned  to 
pay  to  the  pursuer  £50,000  Sterling,  or  such  other 
sum,  more  or  less,  as  should  be  found  to  be  the  ba- 
lance due  on  certain  bill,  cash,  and  other  transactions 
carried  on  between  the  said  George  and  John  Rennie ; 
and  in  either  ease,  to  pay  to  the  pursuer  a  provision 
of  £9000,  bequeathed  by  the  said  George  Rennie  to 
the  said  John  Rennie,  effect  being  always  given  in  the 
accounting  to  a  judgment  prononnced  by  the  Court 
OQ  lOth  June  1831,  (ante^  VuK  III.  p.  484.)  in  a  pro- 
eest  of  multiplepoindiog  at  the  instance  of  the  defen- 
ders. 

In  snpport  of  this  action  the  pnrsner  averred — That 
George  Rennie  and  John  Rennie  for  many  years  car- 
ried on  extensive  trades  as  farmers,  cattle-dealers  and 
grain  merchants,  in  the  county  of  Haddington :  That 
from  and  after  1816,  the  said  trades  were  carried  on 
by  the  said  George  Rennie  and  John  Rennie,  jointly 
and  as  copartners :  That  at  first  an  account-current  in 
the  name  of  George  Rennie  was  kept  with  the  branch 
of  the  Bank  of  Scotland  at  Haddington,  into  which 
John  Rennie  paid  large  sums,  and  on  which  he  oper- 
aied  by  drafts  reoeired  from  his  father:  That  for 
several  years  prior  to  1828,  the  parties  were  in  the 
practice  of  drawing  and  accepting  bills  on  each  other, 
for  the  pnrpose  of  carrying  on  their  partnership  trade : 
That  the  bills  thus  drawn  and  discounted  with  the 
Bank  of  Scotland,  between  1st  November  1816  and 
1st  October  .1828,  amounted  to  £65,500:  That  be- 
sides these  bills  (nine-tenths  of  which  were  said  to 
be  accepted  by  Greorge  Rennie),  John  Rennie,  in  the 
eourse  of  the  said  trade,  discounted  with  the  Bank  of 
Scotland,  between  1st  October  1819  and  1st  Septem- 


ber 1829,  bills  to  the  amount  of  £d32,7l7,  l4s.^  That 
in  1825,  a  cash-credit  was  opened  with  the  branch  of 
the  Bank  of  Scotland  at  Haddington,  lor  which  George 
Rennie  was  cautioner,  and  on  which  the  operations 
were^  frequent  and  extensive :  That  parties  transacting 
with  John  Rennie  trusted  him  on  the  faith  of  his  con- 
nection with,  and  on  the  credit  of  George  Rennie: 
That  the  amount  of  the  debts  contracted  by  John 
Rennie  on  this  footing,  so  far  as  hitherto  ascertained, 
was  £78,750,  2.  7  :  That  several  of  George  Rennie's 
acceptances  to  John  Rennie  for  value,  were  retired 
and  retained  by  John  Rennie ;  and  on  the  bill,  cash 
and  other  transactions  betwixt  them,  there  was  a  large 
balance  due  to  John  Rennie,  but  which  oould  not  be 
specifically  condescended  on  for  want  of  access  to  the 
proper  documents,  and  until  accounts  should  have  been 
maae  up  and  interest  calculated,  but  the  pursuer  aver- 
red, that  the  acceptanceflf  of  George  Rennie  to  John, 
for  value  retired  by  the  latter,  amounted  to  at  least 
£10,800, — the  payments  by  John,  on  his  father's  ac- 
count, to  at  least  £16,757,  17s., — and  the  payments 
by  John  on  account  of  joint  bills,  over  and  above  bis 
own  share,  to  £9907,  5.  2.,  or  thereby :  That  John 
Rennie  kept  no  books  or  accounts,  but  that  George 
Rennie  kept  books  and  vouchers,  to  which  both  partiea 
trusted  as  important  documents  for  adjusting  accounts 
betwixt  them. 

The  defenders  admitted  that  George  Rennie  was 
for  many  years  an  extensive  and  very  eminent  farmer, 
but  denied  that  his  dealings  in  cattle  extended  beyond 
what  he  fed  on  his  farm  and  at  bis  distillery  for  sup- 
plying manure  to  his  farm,  or  that  his  dealings  in 
grain  were  other  than  occasional;  while  .John  Rennie 
was  a  constant  and  extensive  dealer  both  in  cattle  and 
grain,  but  which  transactions  were  carried  on  solely 
in  his  own  name  and.  on  his  own  credit,  without  any 
connection  with  his  father:  That  John  Rennie  had 
extensive  transactions  with  George  Rennie,  whidi 
were  carried  on  in  the  same  manner  as  his  transactions 
with  other  individuals,  but  on  which,  instead  of  any 
balance  being  due  to  John,  a  large  balance  was  due 
by  him  to  his  father,  in  evidence  of  which  it  was  men- 
tioned that  John,  although  pressed  for  money  before 
his  bankruptcy,  never  asserted  any  claim  against  his 
father,  but,  on  the  contrary,  admitted  himself  to  be 
his  debtor — signed  ah  acknowledgment  to  that  effect 
after  his  father's  death,  and  authorised  his  father's 
trustees,  in  a  tack  granted  by  them  to  him  in  July 
and  August  1829,  to  retain  the  balance  of  the  provi- 
sion of  £9000,  after  deducting  any  debt  due  by  him 
to  the  trustees,  in  security  of  the  rents  thereby  pay- 
able :  That  George  Rennie,  so  far  from  being  a  part- 
ner of  his  son,  had  disapproved  of  the  extensive  spe- 
culations entered  into  by  the  latter;  and  tUat  the 
circumstances  mentioned  by  the  pursuer  himself,  as 
to  George  and  John  Rennie  discounting  bills  drawn 
on  each  other,  and  George  Rennie  being  cautioner 
for  his  son's  cash-account,  were  inconsistent  with  the 
notion  of  George  Rennie  being  a  partner  of  John ; 
because,  in  that  case,  the  banks  woiild  not  have  dis- 
counted their  bills  drawn  on  each  other,  or  accepted 
of  the  one  as  cautioner  for  the  other :  Farther,  that 
as  to  the  provision  left  by  George  Rennie  to  John, 
nothing  would  be  due  to  the  defendersi  after  deduct- 
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ing*  the  porsuer^A  c6unter  claims,  and  giving  effect  to 
the  interlocutor  of  the  Coart,  dated  10th  June  1831. 

Lord  Medwyn,  Ordinary,  in  ordering  the  parties 
to  re-revine  their  papers  on  20th  May  1834,  added  a 
note,  in  which,  after  adverting  to  an  objection  to  the 
pursuer's  title,  which  was  afterwards  obviated^  his 
Lordship  stated : 

**  It  is  objected  that  the  special  facts  stated  do  not  support  the 
allegation,  that  there  was  a  partnership  between  Georg«  Rennie 
and  John  Rennie  from  the  year  1810.  There  is  no  written 
contract^  memorandum  or  agreement,  importing  any  copartnery 
alleged.  Tbera  is  no  cash-account  in  name  of  John  Rennie ; 
the  cash-account  continues  in  name  of  George  Rennie,  and  the 
orders  are  by  him,  and  no  allegation  that  John  had  a  power  to 
draw.  It  it  nothing  that  John  paid  in  money  into  the  account 
from  time  to  time  in  repayment  of  the  drafts  received  from  his 
fat  hen  That  George  discounted  bills,  and  paid  the  contents 
into  this  account,  or  that  they  drew  bills  on  each  other,  goes 
JittJe  way  to  prove  a  partnership.  That  in  18*25  a  cash  credit 
was  opened  with  the  Bank  of  Scorlatid  for  John  Rennie.  in 
which  George  was  cautioner,  (Art  9,)  seems  hostile  to  the  idea 
of  a  partnenihip,  as  George  thus  gave  no  additional  security  to 
the  baok.  But  if  a  partnership  existed  from  1816  till  the  death 
of  George  in  1826,  it  is  impossible  to  suppose  that  there  would 
be  no  settlement  of  a  balance  or  division  of  profits  during  that 
long  period.  If  there  was  not,  the  Lord  Ordinary  is  rather  in- 
clined to  hold  that  the  circumstances  condescended  on  are  too 
feeble  to  support  n  plea  of  partnership,  as  they  are  only  such  cir- 
cumstances as  would  naturally  occur  in  the  case  of  a  father  support- 
ing his  son  with  his  credit,  advice,  and  assistance  in  his  separate 
trade,  so  as  to  establish  him  in  the  world.  Now,  all  that  the 
pursuer  says,  is,  that  *  he  participated,  or  was  entitled  to  parti- 
cipate, in  the  profits  thereof.  The  explanation  given  of  this 
alternative  was,  that  if  it  was  all  along  a  losing  trade,  there  could 
be  no  participation  of  profits.  But  there  is  no  averment  to  this 
effect,  nor  any  probability  that  it  9ru»  so  during  every  year  of  the 
twelve  which  occurred  between  1816  and  the  death  of  George 
Rennie.  But  if  the  pursuer  will  show,  either  from  John's 
books  or  George's,  that  there  was  a  participation  of  profits  (for 
which  purpose,  probably,  access  to  (jreorge's  books,  at  the  sight 
of  a  commissioner,  will  be  obtained),  or  if  he  avers  and  renders 
probable  his  statement,  that  there  never  were  any  profits  to 
divide,  then  it  will  be  considered  how  far  the  other  facts  conde- 
scended on  will  be  sufficient,  without  this  element  of  a  partici- 
pation of  profits  to  establish  a  copartnery.  But,  in  the  mean- 
time, the  Lord  Ordinary  will  allow  the  pursuer  to  revise  this 
article  of  his  condescendence.  If  this  permission  is  accepted  of 
by  the  pursuer,  the  Lord  Ordinary  will  then  dispose  of  the  mat- 
ter of  expenses  occasioned  by  this  revisaL*' 

After  the  papers  had  been  finally  adjnsted,  Lord 
Medwyn  issued  an  additional  note,  bearing,  that  he 
considered  the  ptirsner*s  averments  as  still  too  vagae 
to  entitle  him  to  a  proof  of  a  partnership  constituted 
re6us  ipsis  etjactis^  and  therefore  ordained  the  parties 
to  close  the  record,  that  the  defenders  might  be  as- 
soilsied  from  the  conclusions  of  the  action.  There- 
after, on  1 5th  November  1834,  his  Lordship,  of  con- 
sent, assoilaied  the  defenders  from  the  conclusions  in 
the  summons,  founded  on  the  allegation  of  a  partner- 
ship, and  found  the  defenders  entitled  to  expenses,  in 
so  far  as  regarded  this  conclusion.  His  Lordship,  at 
same  time,  refused  a  motion  for  the  pursuer  to  allow 
the  record  to  be  amended  in  accordance  with  the 
altered  state  of  the  conclusions  of  the  action. 

The  case  having  afterwards  come  to  depend  before 
Lord  Jeffrey,  his  Lordship,  on  24th  January  1835, 
pronounced  this  interlocutor: 

**  The  Lord  Ordinary  having  heard  parties*  procurators  upon 
the  conclusion  for  count  and  reckoning,  bifure  answer,  remits 
to  Mr  Thomas  Robertson,  accountant,  to  report  upon  the  state 


of  accounts,  and  of  debit  and  credit,  between  the  Iste  George 
Rennie  and  his  son,  John  Rennie,  at  the  period  of  the  said 
George  Rennie's  death ;  and  to  enable  him  so  to  report,  em- 
powers him  to  call  the  parties  before  him,  and  to  receive  and 
call  for  all  statements,  explanations,  and  productions  which  may 
be  necessary  for  determining  the  true  state  of  the  said  aoeounts  ; 
but  excluding,  hoc  statu,  from  the  said  accounting  and  report  the 
sum  claimed  in  this  action  as  the  provision  due  to  John  Rennie 
under  his  father's  settlement ;  to  be  reported  to  the  Lord  Or- 
dinary." 

The  defenders  reclaimed,  and  prayed  the  Court  to 
assoilzie  them  from  the  conclusion  for  count  and 
reckoning,  and,  generally,  from  the  whole  conclusbns 
of  the  action. 

Lord  Jdedwj/n. — I  wish  to  explain  why  I  did  not  allow  the 
record  in  this  case  to  be  amended.  The  original  trustee  on  John 
Rennie*8  estate  had  a  diligence.  A  new  trustee  was  appointed, 
and  great  indulgence  was  shown  to  him*  He  also,  if  i  recollect 
rightly,  bad  a  diligence.  As  an  issue  was  asked,  the  record  was 
not  closed  till  the  case  should  be  debated.  Having  heard  tba 
debate,  it  did  not  appear  to  me  that  there  were  grounds  for  giving 
an  issue  as  to  the  partnership.  I  stated  my  views  in  a  note  oo 
20th  May  1834.  After  the  pursuer  had  given  in  a  minute  aban- 
doning the  conclusions  as  to  a  partnership,  it  did  appear  to  me  a 
great  hardship  to  make  the  defenders  begin  a  new  record.  As 
to  the  interlocutor  now  complained  of,  I  am  quite  aware  of  tbs 
expediency  of  a  remit  to  an  accountant,  where  there  is  a  proper 
subject  for  investigation.  But  it  does  not  appear  to  me  there  is 
mattef  for  it  here.  The  conclusions  founded  on  the  allegation 
of  partnership  being  out  of  the  question,  what  is  the  state  of  the 
case  ?  Ic  is  alleged  that  two  separate  trades  were  carried  on  by 
mutual  accommodation  bills.  It  is  extraordinary,  certainly,  that 
at  one  period  John  Rennie  had  no  separate  cash-account,  but 
operated  on  his  father's.  It  is  unfortunate  for  the  creditors  that 
John  Rennie  kept  no  books.  The  tack  granted  by  George 
Rennle*s  trustees  to  John^  alludes  to  debts  due  by  John  to  his 
£ither,  but  contains  no  hint  of  any  debt  due  by  his  father  to 
him.  The  pursuer  does  not  aver  any  specific  debt.  It  does  not 
appear  to  me  that  at  present  there  is  any  thing  for  a  remit. 

Lord  Jutlice'Cierk,^-~lt  is  impossible,  in  point  of  form,  that  we 
can  assoilzie.  The  only  question  at  present  is,  whether  the 
Lord  Ordinary  has  taken  a  proper  course  ?  The  pursuer  has 
had  ample  opportunities  of  obtaining  materials  for  making  such 
allegations  as  would  have  raised  a  proper  subject  for  a  remit  to 
an  accountant.  I  see  nothing  which  renders  a  remit  necessary 
for  information  on  any  point  The  pursuer's  averments  ex- 
cluded the  idea  of  partnership,  which  is  now  out  of  the  question. 
Then  comes  his  general  averment  as  to  a  balance  being  due  by 
the  defenders.  This  led  me  to  inquire  whether  the  pursuer  had 
had  a  diligence,  and  obtained  access  to  all  the  documents  ;  and 
when  it  turns  out  that  he  has,  I  am  not  in  a  condition  to  approve 
of  the  course  adopted  by  the  Lord  Ordinary.  I  cannot  coincide 
in  the  propriety  of  this  de  ptano  remit. 

Lord  GUnlet*'^  think  aremit  to  an  accountant,  in  the  circum- 
stances of  this  case,  would  be  of  most  dangerous  example.  It 
may  happen  that  some  points  may  be  so  involved,  as  to  render  a 
remit  to  an  accountant  necessary ;  but  I  take  it,  that  a  party  is 
always  entitled  to  say,  before  a  remit  to  an  accountant  is  granted, 
that  he  is  entitled  to  be  beard  against  the  demand  made,  and 
that  if  any  thing  be  demanded,  it  must  be  specified  to  be  such 
and  such  a  sum.  But  to  send  de  piano  to  an  accountant  on  the 
vague  allegations  here  made,  would  be  premature  and  of  dan- 
gerous example. 

Lord  Meadowbonk  concurred. 

The  Court  pronounced  this  interlocutor  (signed  3d 
March  1835), 

*<  Recal  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
review,  and  remit  to  bis  Lordship  to  hear  parties  on  the  merits, 
and  to  do  as  he  shall  see  fit,  reserving  all  questions  as  to  ex- 
penses of  process  for  his  Lordship's  decision." 

Lord  Ordinary ^  Jeffirey.-»^cr.  Dean  of  Faculty  <  Hope)  and 
Solicitor.  General  (  M* NeiU) ;  Thomas  Johnston,  S.  S.  C,  ^ganl. 
— AU.  Skene,  Keay,  and  Walker;  Walker,  Richardson  and 
Melville,  W.S.,  ^j^m/*.— F.,  CUrk.^[G.I).] 
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S72A  February  1835. 
FrssT  Dm8ioN.—(  G.D.) 

No.  206. — Sir  Richard   Carr    Glyn  akd  Com- 
PANTy  Pursuers,  v.  Johnston  and  Company,  jD«* 
Jertders, 

Process — Extract — CircHmstaneet  in  which  the  Court  allowed 
extract  to  go  out  iummarilif,  and  dispensed  with  the  Minute^ 
book. 

The  Coart,  on  5th  December  1 834,  adhered  to  an 
interlocutor  of  the  Lord  Ordinary,  decerning  againsit 
the  defendera  for  two  bills  of  £560  and  d6d80,  with  in- 
terest, and  finding  them  liable  in  expenses — (Ante^ 
Vol.  VII.,  p.  78).  The  auditor's  report  was  approved 
of,  and  the  taxed  expenses  decerned  for  on  25th  cur- 
rent. The  pursuers  now  presented  a  note,  stating, 
that  a  commission  of  bankruptcr  bad  been  issued 
against  the  defenders  in  England,  and  praying  the 
Court  to  allow  extract  to  go  out  summarily,  and  dis- 
pense with  the  Minute-book,  to  enable  the  pursuers 
to  claim  and  vote  at  the  first  meeting,  under  the  com- 
mission of  bankruptcy,  which  otherwise  they  could 
not  do.     The  Court  granted  the  prayer  of  the  note. 

yfcf.  Desx;  Peter  Campbell,  S  S.C.,  Jgent, — jilt.  Absent; 

William  Dallas,  W.S.,  jlgent.-^Mr  Bell,  a«*.— [G./).! 

^ 

21tk  February  1835. 

FiBST  Division.— (G.  D.) 

No.  207. — Robert  Cromar  and  Others,  Suspend 
iiers,  V,  John  Duncan,  Charger, 

Bill  of  Exchange — Suapension. 

Special  case  as  to  the  balance  due  by  the  suspenders  on 
their  proportion  of  two  bills  for  £  15  and  £S0,  on  which 
they  and  the  charger's  client,  Masson,  were  joint  ob- 
ligants,  and  of  which  £20  was  admitted  to  have  been 
paid.  The  Lord  Ordinary  refused  the  bill  of  suspen- 
sion, with  expenses,  and  the  Court  adhered,  with  ad- 
ditional expenses. 

Lord  Ordinary,  Cockbtim. — Act'  P.  Robertson  and  For- 
dyce;  T.  M^;get,  W.S.,  Agent. — Alt.  Cuningbame;  Greig  and 
Morton,  W.S  ,  Agents — D.,  Cfer*.— [CD.] 

27th  February  1835. 
First  Division. — (G.  D.) 

No.  208. — Thb  Lord  Provost  and  Maoistratrs 
opEdinburgh,  Claimants,  v.  Walter Horsburgh, 
W.S.,  Common  Agent  in  the  Ranking  o/'Sibbald's 
Creditors. 

Superior  and  Vassal — Composition— Interest — Record — Pro- 
cess—if vassal  having  agreed  to  take  an  entry,  but  not  having 
taken  up  the  charter  after  it  was  executed  ;  and  the  superior,  after 
irritating  the  feu^right,  ob  non  solutum  canonem,  being  found 
entitled  to  payment  of  the  composition/or  an  entry,  but  not  to 
arrears  offeu'duty — Held,  /.  That  interest  was  due  on  the  com" 
position/ron  the  date  of  the  charter, — //.  Tltat  the  superior  not 
having  in  the  record  claimed  the  rents  from  the  date  of  the  de* 
cree  of  irritancy,  but  only  the  arrears  of  feu-duties ;  and  the 
vassal  not  having  stated  an  alleged  claim  of  compensation,  these 
claims  could  not  be  determined  in  the  preteni  action. 

In  the  ranking  and  sale  of  the  estate  of  the  late  Mr 
Sibbald,  the  Magistrates  of  fidinborgh  having  ob- 
teined  decree  of  declarator  of  irritancy,  ob  non  solu' 
turn  canonem,  which  was  extracted  on  12th  April 
1824,  lodged  a  claim  on  24th  January  1825,  for,  1^, 


Arrears  of  feu-duty  from  Martinnias  1815  to  Mar- 
tinmas 1824,  of  the  subjects  which  bad  been  feued 
to  Mr  Sibbald,  and  had  been  struck  oat  of  the  rank- 
ing; 2d,  Composition  for  an  entry,  amounting  to 
£236,  18.  3. ;  and  3x/,  The  expenses  wf  4h«  process  of 
declarator  and  of  lodging  and  establishing  their  claims. 
A  record  on  these  points  was  made  up  mad  dosed. 
Mr  Sibbald's  trustees  had,  before  the  ranking  was 
raised,  agreed  to  take  an  entry,  and  made  a  payment 
to  acxount  of  arrears.  A  charter  was  executed  on  }%t 
March  1820,  but  was  never  taken  op,  although  infeft- 
roent  was  passed  on  it.  The  Court,  on  16th  May 
1834, 

'*  In  respect  of  the  decree  of  declarator  of  irritmicy,  obtained 
and  extmcted  at  the  instance  of  the  Magistratea  of  Kdinburirb. 
find  that  they  are  not  entitled  to  the  arrears  of  feu^dufy  tor 
which  they  have  made  cluitn  in  their  ranking,  and  repel  the  said 
claim  accordingly,  and  decern :  Find  that  the  said  Magistrate 
are  entitled  to  the  compoitition  of  j£'236,  18.  S.  for  an  entry  to 
the  premises  in  question  :  Remit  to  the  Lord  Ordinary  to  pro* 
ceed  further  in  the  cause,  rcKerving  for  further  discussion  the 
question  of  preference  for  the  said  composition  and  interrst 
thereon,  and  also  all  questions  of  expenses.**—  Vide  ante.  Vol. 
VI.  p.  327. 

On  11th  July  183l<,  the  Lord  Ordinary  (Fnllerton) 

*'  Having  heard  parties*  procurators  on  the  remaining  pointi  of 
the  cauKe,  fitids  that  the  Magistrates  of  Edinburgh  are  entitled 
tea  preference  for  the  amount  of  the  composition  :   Finds  tint 
the  plea  of  compensation  maintained  by  the  common  agent,  oo 
the  payment  of  ^700  Sterling  made  to  the  Magistrates,  is  noc 
properly  raised  on  the  present  record,  and  therefore   refuse* 
effect  to  it  in  the  present  discussion,  reserving  to  the  common 
agent  his  right  to  make  it  good  in  competent  form,  and  to  the 
other  party  their  defences  against  the  same:   Finds  that  the 
whole  claim,  founded  on  the  possession  of  the  feu  by  the  vassal 
and  his  creditors,  is  made  in  the  record  under  the  description  of 
arrears  of  feu-duty  :   Finds  that  in  the  tenth  article  ot  the  re- 
vised  objections  fur  the  M«gistrates,  the  Hri;ears  of  feu-dnty  so 
claimed,  are  those  from  Martinmas  1815  to  Martinmas  l0*24, 
which  includes  the  period  from  the  raising  of  the  declarator  o( 
irritancy,  to  the  ceding  of  the  possession  of  the  feu  by  the  ere- 
ditors :    Finds  that  the  interlocutor  of  the   Court  repels  tbe 
claim  made  by  the  Magistrates  *  to  the  arrears  of  feu -id uty  for 
which  they  have  made  claim  in  this  ranking:   Therefore  repels 
the  claim  now  made  by  the  Magistrates  for  the  rents  of  the  sub- 
jects during  the  above  mentioned  period :  Fiuds  no  expenses  due 
to  either  party,  and  decerns. 

**  Note, — It  is  admitted  by  the  Magistrates  on  tbe  record, 
that  on  the  supposition  of  their  being  found  entitled  to  tbe 
whole  arrears  of  feu-duty,  they  must  give  credit  for  tbe  pay- 
ment of  .£700  Sterling,  made  to  them  on  27th  July  1824,  ss 
made  to  account  of  these  arrears.  But  the  record  contains  no 
plea  on  the  part  of  the  common  agent  fpanded  on  that  payment ; 
and  when  the  question  was  raised  for  the  first  time  at  the  de- 
bHte  before  the  Lord  Ordinary,  the  effect  of  that  payment,  ss 
affording  a  general  plea  of  compensation,  was  denied  oo  tbe  part 
of  the  Magistrates,  on  grounds  which  did  not  appear  to  tbe 
Lord  Ordinary  to  admit  of  being  satisfactorily  discuased  ander 
the  present  record.  In  regard  to  the  claim  for  the  rents  of  tbe 
feu,  which  are  admitted  to  have  been  drawn  by  the  judicial  fac- 
tor from  the  raising  of  the  action  of  declarator  of  irritancy  until 
Martitimas  1824,  it  is  not  contained  in  the  record,  at  least  ander 
that  description.  The  whole  claim  founded  on  the  possession 
of  the  vassal  and  his  creditors  until  Martinmas  1824,  is  made 
under  the  description  of '  arrears  of  feu-duty.'  Accordingly,  the 
tenth  revised  objection,  after  stating  that '  the  whole  rents  of  tbe 
subjects,  from  the  date  of  Mr  Sibbald's  death  to  tbe  term  when 
the  objectors  resumed  possession,  were  drawn  either  by  Sir 
Sibbald's  trustees  or  the  judicial  factor,* — proceed*  in  these 
terms: — *  The  claim  which,  in  these  circumstances,  the  ob- 
jectors make,  is,  arrears  of  feu-duty  from  Blartinmas  1815  to 
Whitsunday  (a  misuke  for  Martinmas)  1824.'    And  the  daim 
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for  arrcarn  of  fea-doty  is  explained  in  the  nme  way  in  some 
piMfiai^  of  the  raite  for  the  Magtstintea.  In  considering  the 
effect  of  R  declaimtor  of  irritancy  as  eztiiigni^hing  a  rluim  for 
arrears  of  feu-duty,  there  certainly  does  appear  to  the  Lord  Or- 
dinary to  be  a  very  marked  distinction  between  the  proper  ar* 
rpars  of  feuoiity  due  at  the  date  of  raiKiog  the  aetion,  and  ^hich 
the  superior  may  be  presumed,  by  raising  the  action,  to  have 
ab*niioffied,  and  the  proceeds  of  the  subjects  actually  drawn  by 
fbe  vassal  from  the  raising  of  the  action  until  decree  is  pro- 
nounced, and  the  posscNsion  ceded  to  the  superior.  But  as  the 
claim  is  made  on  this  record  under  the  description  Of  arrears  of 
feu'dutyf  and  as  the  whole  claim  for  arrears  has  been  repelled  by 
the  Cburt  the  Lord  Ordinary  does  not  eonsidier  himself  authorised 
to  entenain  the  question,  now  raised  under  a  different  fortft  of 
expres.«ion  by  the  Magistrates.** 

The  common  Agent  reclaimed,  in  so  fj&r  m  liif 
plea  of  compensation  to  the  extent  of  £700  was  re- 
pelled,  and  expenses  were  not  fonnd  doe  to  him. 
The  Magistrates  reclaimed,  in  so  far  as  they  were 
not  foand  entitled  to  interest  on  the  composition,  and 
in  so  far  as  they  were  not  fonnd  entitled  to  the  rents 
of  the  subjects  from  the  date  of  bringing  the  action 
of  dei^arator  to  the  period  of  obtaining  possession. 

Lord  <?i7//m.— -Tbe  inlportant  finding  in  the  Lord  Ordinary's 
interlocutor  is,  that  the  claim  of  rents  cannot  be  sustained,  not 
being  stated  in  the  record,  except  as  comprehended  in  the  claim 
for  arreare  of  feu-duty.  But  how  are  these  to  be  distinguished 
in  a  question  between  superior  and  vassal  ? 

Lurd  Prendent. — The  rents  are  not  recovered  from  the  vassal 
but  from  the  tenants.  Your  Lordships,  in  this  view^  can  ad- 
here, reserving  the  question  about  t)ie  rents.  Indeed  there  is  no 
ttse  id  reserving  it  as  it  reserves  itself* 

Lord  GUUeu^An  to  the  X700,  I  find  ao  pka  applicable  to  it 
in  the  record. 

Tawsti^  for  the  MagiRtrates. — Another  point  in  our  note  is  as 
to  the  irrrerest  on  the  composition,  which  seems  not  to  have  been 
given,  frum  a  mere  omission  of  the  Lord  Ordinary. 

Graknm  Bell,  for  the  common  agent.— There  should  be  no 
intereat  till  a  claim  was  lodged  in  the  ranking.  In  the  end  of 
18^,  the  estate  became  embarassed  with  the  proceedings  of  the 
creditors,  which  led,  in  December  1821,  to  the  ranking  and  sale, 
so  that  the  creditors  could  not  take  up  the  charter.  The*  Ma- 
gistrates did  not  bring  an  action  of  non-entry,  or  use  any  of  the 
other  extraordinary  remedies  competent  to  them  as  superiors. 

Lord  Bttlgraif,—'!  doubt  whether  the  Magistrates  could  have 
taken  any  of  the  steps  alluded  toby  Mr  Bell,  after  the  agree- 
ment with  the  trustees  to  take  out  an  entry.  It  was  the  duty 
of  the  trustees  or  representatives  of  Mr  Sibbald  to  ^o  and  take 
up  the  charter. 

The  Court 

"  Alter  the  interlocutor  reclaimed  against,  iir  so  far  as  no  in- 
terest is  thereby  found  due  on  the  composition  i  find  the  Magis- 
trates of  Hdinburgh  entitled  to  interest  on  the  composition  from 
and  after  the  1st  day  of  March  1820,  and  decern ;  quowt  ultra, 
adhere  to  the  interlocutor  reclaimed  against  and  find  no  expenses 
due  to  either  party. " 

Lord  Ordinary,  Fullerton. — For  Magistrates,  Tawse ;  Cun- 
ningbameand  Bell,  W.S.,  Jgentt,-^AU,  Graham  Bell;  Party, 
jlgenL^Mr  Bell,  Cterk.-^lG.D,} 


27th  February  1835. 
Sbconi^  Di VISION. —(G.  D.) 

No.  209. — William  Ncrval,  Pursuer,  v.  Mas 
Christina  Brunton  or  Norval,  Defender. 

Process — Proof — Divorce — Prorogation — Circumuancet  in  which 
the  Lord  Ordinary  hiufing  granted  ctreumduetion  in  a  divorce, 
before  the  de/ender*s  proof  wom  completed ^  the  Court  recoiled  tke 
eireumduclion^  and  allowed  the  dander  an  addUional  month  to 
yrooe  peremptorie. 

The  pnrsaer  brought  an  Action  of  dirorce  against 


the  defender  on  2Ut  April  1834.  A*  proof  was  allow- 
ed to  both  parties  on  4>th  July  1834>.  The  pursner 
led  hia  proof  on  8th  August  and  17th  September. 
The  defender  changed  her  agent  on  13th  November; 
and  on  I5tii  December,  three  witneMea  were  examined 
for  the  defence.  On  20th  December  lbd4,  the  pur- 
suer examined  two  additional  witnesses,  to  rebut  the 
defender's  evidence.  I  he  Lord  Ordinary  bad,  on 
Utb  November,  given  interim  ducree  in  favour  of  the 
defender  for  £iO  towards  her  expenses,  which  was 
drawn  by  her  former  agent  :^  and  ikt  same  time,  his 
Lord  ah  ip  prorogated  the  term  for  proving  for  three 
weeks,  which  was  prorogated,  of  oomtent,  cm  dd  De- 
oember;  and  on  I8th  December,  another  prorogation 
was  granted,  of  consent,  till  the  firat  aederunt-aay  in 
January.  The  defender  moved  for  an  additional  in* 
terim  payment  towards  the  expenae  of  the  proof,  and 
for  a  farther  prorogation,  on  the  ground  that  she  had 
not  been  able,  from  poverty,  to  bring  forward  her  wit- 
nesses; but  the  Lord  Ordinary  ou  24th  January, 
ff  ran  ted  circumduction,  and  ordered  the  case  to  be  de- 
bated.    The  defender  reclaimed : 

iMrd  Jttsiice'Clerk  thought  farther  time  vamt  be  allowed  in  a 
case  of  this  kind. 

liord  Medwyn  was  against  raponing,  as  being  pemmi  eaeempfi, 
though  he  would  not  oppose  it,  as  their  Lordships  seemed  in- 
clined to  grant  farther  time.  He  wished,  however,  to  protest 
against  the  practice  of  opening  up  such  cirumnductions  made 
by  the  Lord  Ordinary  in  the  Outer- House »  who  knew  all  the 
circumstances. 

Lord  Meadovtbank, — If  a  delay  from  the  middle  of  September 
to  this  time  is  to  cut  a  woman  short  in  »  niatter  of  this  kindt 
which  is  almost  criminal,  defending  herself  against  an  accusa. 
Cion  of  adultery,  I  can  only  say,  that  the  practice  in  the  Outer* 
House  must  be  very  difTetfent  from  what  I  knew  it.  I  do  not 
think  such  has  ever  been  the  nde,  and  I  hope  never  to  see  it  so 
in  this  country. 

Buchanan,  for  punuer. — Since  that  is  the  opinion  of  the' 
Court,  we  will  not  oppose  the  prayer  of  this  note. 

The  Court, 

**  the  pureuer  not  opposing,  recal  the  irlterlocutor  reelaiaied' 
against,  and  remit  to  the  Lord  Ordinary  to  allow  the  defender 
to  complete  her  proof  within  ope  moni\k  iieremptorie. 

Lord   Ordinary,    ^ffcey,'--^AcL    Buchanan ;    John    CttUen,- 

.  W.S..  Afient, — Alt.  Deas  ;  Peter  Campbell,  S.S.C.,  Agent 

Mr  Thomson.  CYerit.— [G./?.] 


2r7th  Februarif  1835. 
Sbcohd  DiviBioNi— K  6.  D.  )     - 

No.  210. — Mrs  M.  C,  Lent  or  Diohald  and  Othbrs, 
Pursuer^y  v.  Roheut  GilmoVk  CoLQUHotJN,  De^ 
Sender, 

Apparent  Heir -^Representation — Passive  Titles  —  Statute, 
1005,  c.  24 — drcuimtancee  in  which  a  party  haoin^  eseeuietl 
an  entail  of  his  estate  (with  power  to  revoke  or  alter)  in  favour 
of  his  son  and  a  certain  series  of  heirs  ;  and  having  thereafter 
granted  a  trust-deed,  under  which  the  estate  was  posugssed  6y 
trustees,  andfthe  proceeds  applied  in  payment  tf  the  interest  of 
debts  attd  annuities  dttring  the  fifteen  years  of  the  son's  lifetime-^ 
Held  that  the  grandson  of  the  entailer,  who  made  up  titles' to  the 
estate  under  the  entcul,  and  was  nJUrwards  found  to  have  ajee^ 
simple  right  to  the  estate  as  heir  of  line  to  the  entailer,  had  not 
incurred  a  representation  of  hit  father  fthe  son  of  0ie  enimlerj 
under  the  Statute  1695,  e,  24,  or  otherwise. 

On  l9th  August  1805,  the  late  Mrs  Leny  and  hus- 
band raised  an  action  before  the  Court  of  Session 
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against  the  late  Robert  Colqahonn,  as  eldest  son  and 
heir,  or  otherwise  representing  his  deceased  father, 
Walter  Colquhoan,  on  the  passive  titles,  and  thereby 
liable  for  a  som  of  £2000,  contained  in  two  personal 
bonds  granted  by  Walter  Colquhoan  to  Mrs  Lenyand 
hasband  in  AntigOB,on  4th  March  1775,  and  for  which 
judgment  was  recorded  in  the  Co  art  of  Antigua 
against  Walter  Colquhoan  on  28th  May  1793.  The 
defence  to  this  action  was,  that  Robert  Colquboun 
did  not  represent  his  father.  The  action  fell  asleep 
in  1811,  but  was  wakened  and  transferred  against 
Robert  Gilmour  Colquhoan,  only  son  of  the  said 
Robert  Colquboun,  and  against  Mrs  Harriet  Farrer 
bis  relict  and  executrix  in  June  1832.  At  the  same- 
time,  a  supplementary  summons  was  raised,  libelling 
specially  on  the  Statute  1695,  c.  24f,  by  which  it  was 
enacted, 

*•  That  If  any  person,  since  the  Ist  of  January  1661,  bavc  served, 
or  shall  hereafter  serve  himself  heir,  or  by  adjudication  on  his  own 
bond  bath,  since  the  time  foresaid,  succeeded,  or  shall  hereafter 
succeed,  not  to  his  immediate  predecessor,  but  to  one  remoter,  as 
passing  by  his  father  to  his  goodsire  or  the  like,  then  and  in  that 
case,  he  shall  be  liable  for  the  debts  and  deeds  of  the  person 
interjected,  to  whom  be  was  appearand  heir,  and  who  was  in 
possession  of  the  lands  and  estate  to  which  he  is  served,  for  the 
space  of  three  years,  and  that  in*  so  far  as  may  extend  to  the 
value  of  the  said  lands  and  estate  and  no  farther,  deducting  the 
debts  already  paid.**  And  farther,  **  That  if  any  appearand 
heir  for  hereafter  shall,  without  being  lawfully  served  or  entered 
heir,  either  enter  to  possess  his  predecessor's  estate,  or  any  part 
thereof,  or  shall  purchase  by  himself,  or  any  other  for  bis  be* 
hoof,  any  right  thereto,  or  to  any  legal  diligence,  or  other  right 
affecting  the  same,  whether  redeemable  or  irredeemable,  other- 
wise than  the  said  estate  is  exposed  to  a  lawful  public  roup, 
and  as  the  highest  offerer  thereto,  without  any  collosion,  his 
foresaid  possession  or  purchase  shall  be  repute  a  behaviour  as 
heir,  and  a  sufficient  passive  title  to  make  him  represent  his  pre- 
decessor universally,  and  to  be  liable  for  all  his  debts  and  deeds, 
sicklike  as  if  the  said  appearand  heir,  possessing  or  purchasing, 
as  said  is,  lawfully  served  and  entered  heir  to  his  predecessor  ;** 

and  setting  fortb  that  the  late  Robert  Colquboun  had 
rendered  himself  liable  for  Walter*s  debts,  both  by 
possessing  bis  estate  for  three  years  as  apparent  heir, 
and  by  purchasing  a  partial  right  thereto  by  private 
bargain.  The  defences  were:  1.  That  neither  Robert 
Colquboun  nor  the  defender  ever  incurred  any  re* 
presentation  of  Walter  Colquboun ;  2.  That  Walter 
Colquhoan  was  never  in  possession  of  the  estate  of 
Camstradden,  which  had  belonged  to  his  father,  Robert 
Colquhoan  the  Jhrst^  and  had  been  taken  up  by  Robert 
Colquboun  the  second,  as  heir  of  bis  grandfather, 
Robert  Colquboun  the  first,  and  thereafter  by  the 
defender,  Robert  Gilmour  Colquboun ;  3.  That  Walter 
Colqahoun,  even  if  he  had  possessed,  could  only  have 
done  so  under  the  entail  executed  by  his  father,  by 
which  his  debts  could  not  have  affected  the  estate ;  4. 
That  Walter  Colquboun  having  become  bankrupt,  and 
been  discharged,  the  debt  sued  for  could  no  longer 
have  been  claimed  against  him ;  d*  That  no  evidence 
of  the  debt  was  prodneed ;  6.  That,  by  the  law  of  Eng- 
land and  of  Antigua,  no  interest  could  run  on  the 
debt  after  the  date  of  the  alleged  judgment. 

It  appeared  that,  by  a  postnuptial  contract  of  mar- 
riage, entered  into  on  30th  September  1741  between 
Robert  Colquboun  the  first  and  bis  spouse,  the  estate 
of  Camstradden  was  disponed  to  the  heirs-male  of  the 
marriage.    This  settlement  was  said  to  be  revoked  by 


Robert  Colquboun  the  first,  by  a  deed  of  entul,  exe* 
cnted  on  28th  January  1774,  and  duly  recorded  in  the 
Register  of  Tailzies,  by  which  the  estate  was  settled 
under  the  fetters  of  a  strict  entail  <m  his  eldest  son, 
who  predeceased  bim ;  wbom  failing,  his  second  soo, 
and  a  certain  series  of  heirs,  reserving  power  to  the 
grantor  to  revoke  and  alter.  On  22d  September 
1781,  Robert  Colqohoun  the  first  granted  a  trust^dis- 
position,  narrating  the  entail,  and  that  he  had  granted 
bonds  of  provision  and  annuity  to  his  younger  children, 
and  was  owing  sundry  debt^  for  the  payment  of  wbieh 
he  had  resolved  to  convoy  to  trustees  therein  named, 
not  only  his  unentailed  estate  and  effeots,  '*  but  also 
the  rents,  maills,  profits  and  dnties  of  my  lands  and 
estate,  contained  in  the  foresaid  bond  of  tailsie  ;'*  and 
therefore  convejring  the  same  fur  the  above  purposes. 
Robert  Colquboun  the  first  died  in  1787.  The  trai- 
tees  accepted  and  acted  ;  but  it  was  fonnd  that  the  iik 
terext  of  the  debts  and  the  annual  provisions  exceed- 
ed the  rents  of  the  estate,  and  it  was  not  till  a  number 
of  years  thereafter  that,  in  consequence  of  the  rise  of 
rents,  and  by  great  economy,  a  sinking  fond  wu 
created.  The  debta  wore  not,  however,  nearly  liqui* 
dated  at  the  death  of  Walter,  who  survived  his  father 
fifteen  years,  and  it  was  only  in  1823  that  the  trustees 
obtained  exoneration.  Walter  went  to  Antigua,  where 
he  was  unsuccessful  in  business ;  and  a  commission  of 
bankruptcy  was  issued  against  him  in  Luodoe  is 
1788,  under  which  he  was  afterwards  discharg^.  He 
died  in  1802,  and  his  son,  Robert  Colquboun  the  se- 
cond, was  served  heir  of  tailzie  and  provision  in  gene- 
ral  to  his  grandfather,  Robert  Colqohoun  the  first, 
and  was  infeft  in  the  lands  of  Camstradden,  in  virtue 
of  the  precept  of  sasine  in  the  entail,  on  25tb  Septem- 
ber  1806.  The  defender,  Robert  Gilmoar  Colqahonn, 
succeeded  to  his  father,  Robert  Colquboun  the  second, 
about  1826,  and  ultimately  obtained  a  judgment  under 
certain  proceedings  carried  on  by  his  lather  before  tke 
Court  of  Session  and  House  of  Lords,  finding  that  be 
was  entitled  to  possess  the  estate  of  Camstradden  in 
fee-simple ;  but  an  agreement  was  said  to  have  bees 
entered  into  by  Robert  Colquboun  the  second,  forin- 
vestinfi^  the  price  of  the  lands  which  he  had  sold  in 
other  lands,  to  be  entailed  on  the  same  series  of  heirs. 
The  remaining  facts  of  the  case,  as  well  as  the  pleas 
of  the  parties,  will  be  understood  from  the  following 
interlocutor  and  note  of  the  Lord  Ordinary  (Moa- 
creiff),  pronounced  on  IStb  January  1835: 

<*  The  Lord  Ordinary  having  considered  the  closed  record  is 
these  conjoined  processes,  and  heard  parties*  procurators  thereon, 
and  thereafter  made  avizandum,  and  particularly  considered  tbc 
writs  produced.  Finds  that  the  pursuers  have  not  condesceodifd 
on  any  facts  in  connection  with  the  deeds  and  writings  produced, 
relevant  or  sufficient  to  infer  a  legal  obligation  incurred  by  the 
defender,  Rober  Gilnoour  Colquboun,  or  his  father,  the  late 
Robert  Colquhoan,  for  the  debts  of  Walter  Colquboun,  the  al- 
leged debtor  of  the  pursuers,  by  representation  or  a  passive  tide, 
either  under  the  provisions  of  the  Statute  1Q93,  cap.  24,  oroa 
any  other  ground :  Finds  it  unneces^^ary,  in  rhts  skate  of  the  case, 
to  call  for  proof  as  to  the  reality,  legal  subei^tence,  or  eStct  of 
the  bonds  and  judgment  sued  on,  as  involved  in  the  4tb  dth  and 
6tb  defences,  and  the  corresponding  pleas  in  law  for  the  defen- 
ders :  Sustains  the  first  and  second  defences;  assoiisies  the  de- 
fenders, and  decerns ;  finds  expenses  due,**  &c. 

**  Note, — It  muy  be  thought  that  the  objections  to  the  consti- 
tution and  subsistence  of  the  debts  sued  on  is  prejudicial.    But 
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if  ibere  b9  itot  anj  mfideal  finstt  in  thiB  recofd  to  render  tbe 
defenders  liable  for  |b«  debtad  Walter  Colquboun»  tbe  djefeiMse 
of  non-repreeenC«cioii  appears  to  be  equally  prejudicial  witb  the 
objections  to  tbe  validity  of  the  debt     if  the  defenders  do  not 
represent  tbe  debtor,  tbey  are  not  bound  to  investigate  the  merits 
of  the  debt.'    The  orifpaal  action  raised  io  1805  was  laid  in  very 
general  terms  againftt  Robert  Colqnhbun,  as  heir  served,  or  exe- 
Gutor  cohfinned».to  bia  lather  and  gmodfatber,  as  charged  to 
ea&er,  or  as  representing  them  on  one  or  other  of  the  passive 
titles.     The  summons  oontaioed  no  allusion  to  the  Act  1695. 
The  supplemeofary  sonunons,  raised  in  1832,  proceeds  on  the 
narrative  of  tbe  former  sommons,  and  of  a  summons  of  wakening 
and.  transference,  and  is  )aid  entirely  on  tbe  Act  1695  in  its  two 
branches.     It  is  admitted  that  the  defender,  R.  G.  Oolquhoun, 
represents  his  father ;  so  that  the  question  is,  whether  Robert 
the  s^ond  represented  Walter?     The  Statute  1695  was  an 
fqaitable  infringement  on  the  feudal  law  for  the  protection  of 
creditors  egainst  the  frauds  of  apparent  heirs;  and  the  authorities 
state,  that  '  it  has  received  a  strict  interpretation,'  (Ersk.  3,  8, 
94).     Walter  Colquboun  was  tbe  herr-apparent  or  conditional, 
institute  in  the  estate  of  Camstradden  under  the  entail  1774. 
He  was  the  heir-apparent  of  line  of  bis  father,  and  is  said  to 
have  been  tbe  heir  in  a  postnuptial  contract.     It  is  certain  that 
be  made  np  no  titles  to  the  estate:  for,  though  a  precept  of  c/ar^ 
eonsiat  as  heir  of  entail  was  once  made  out  in  his  name,  it  was 
not  even  delivered,  snd  was  never  acted  on  ;  and  it  would  have 
been  inept  according  to  the  late  decision.     The  question,  there- 
fore, in  the  first  branch  of  the  Act  1695  is,  whether  Walter 
was  tkree  years  in  poaeahn  of  the  estate  of' Camstradden  T     The 
Lord   Ordinary  understands  the  meaning  of  this  in  the  Statute 
to  be,  not  that  a  man  survives  his  predecessor  three  years,  haying 
the  character  of  heir-apparent,  nor  even  that  he  is  so  sitnated 
that  be  might  have  possesMon  of  the  estate,  but  that,  as  a  plain 
matter  of  fhet,  be  has  the  possession  and  enjoyment  of  it,  at 
least  to  some  real  extent.     It  is  settled,  on  the  one  hand,  that 
the  pos(ies9iou  of  a  tutor  (and  it  is  said  even  of  a  protutor)  will 
be  held  the  possession  of  the  heir  (Elchies  4,  passive  iitie%  and 
that  tbe  possession  of  a  disponee  of  the  heir  will  be  taken  as  his 
possession.     On  tbe  other  hand,  it  is  equally  settled  that  <tbe 
mere  exixtenoe  of  a  right  of  fee,  where  the  lifereiiter  basx  the 
actual  possession,  is  not  the  possession  Of  tbe  heir  within   the 
Statute;  MCatrl,  June  26.  1745,  Mori^.  9748;  Johnston,  De- 
cember 17,  1738,  Morr.  0809;  and  that  the  possession  of  a  ju- 
dicial faetor  irra  ranking  and  sale  will  not  infer  the  pasisive 
title  in  the  faeur  passing  by ;  Bochan  p,  McDonald,  December  7, 
1796.      The   Lord   Ordinary  thinks  this  lust  an  important  au- 
thority in  the  present  case.     The  present  case,  independent  of 
some  specialties,  is  this  : — Robert  the  first  had  executed  an  en- 
tail,  reserving  power  to  alter.     Then  he  executed  a  trust-deed 
for  the  payment  of  his  debts,  annuities  and  provisions.     That 
deed  may  be  defective,  in  so  far  as  it  does  not  convey  the  pro- 
perty.    But  it  was  plainly  intended  to  enable  the  trustees  to 
take  entire  poneuion  of  the  estate,  and  to  draw  all'  the  rents  and 
profits  ;  and  it  expressly  gives  them  power  to  sell  tbe  unentailed 
lands,  taking  tbe  heir  bound  to  concur  with  them  in  any  mea- 
aarea  neceseary  (or  extricating  the  trust     Now  the  fact  is,  that 
these  tmsteea  did  lake  entire  poi$eMion  of  the  estate,  and  of  all 
the  truster's  efeets ;  that  they,  and  they  alone,  by  their  factor, 
leviefll  a/Mbe  rents;  that  they  cot  woods  and  sold  them,  and 
continued  their  possession,  not  only  during  the  whole  lifetime  of 
Walter  Colquboun,  but  for  at  least  eighteen  years  after  his  death. 
Thia  ia  not  a  case  in  which  there  can  be  any  doubt  or  ambiguity ; 
for  all  tbe  progressive  accoonrs  of  the  factors  are  regulariy  kept 
mid  preserved,  and  the  Lord  Ordinary  has  minutely  examined 
tbeot.     Widter  Colquboun  died  f^  the  ISrh  February  1802  (see 
condesoendenee  iii  first  action,  p.  8. )     And  whatever  else  there 
may  be  iff  tbe  ease,  it  is  certain  that,  down  to  that  date,  and  long 
after,  rbe  whoU  rents^  isiues  and  profits  of  the  estate  were  drawn 
b9f  the  trutteet  aione*     The  Lord  Ordinary  is  of  opinion,  that  the 
possesaion  of  these  trust eetSvas  not  the  possession  of  tbe  heir. 
If,   inde^,  it  coold  be  shown  that  the  immediate  purposes  of 
the  tnssc  had  been  answered  !n  Walter's  lifetime,  the  idea  would 
be  intelligible,  tbst  after  that  they  were  possessing  for  the  heir. 
But  if  the  debts  were  not  paid,  and  the  annuities  not  provided 
for,  the  possession  under  such  a  trust  was  no  nHore  tbe  posses- 


sion of  tb^  bdr  than  tbe  poaeeBsion  of  a  jndiml  ftoMr  watto  in 
Bttchan's  case.     The  Lord  Ordinary  apprehends,  fiirthcr,  that 
even  if  the  trut^tees  had  found  it  necessary  to  ask  the  eencurremse 
of  the  heir  to  enable  them  to  extricate  the  trust  under  tbe  clause 
in  the  trust-deed,  saeh  concurrence,  though  given,  would  not 
have  been  made  a  possession  by  the  heir,  in  the  sense  of  tbe 
Statute.    But,  in  &ct,  no  snch  thing  took  place.     At  first»  the 
trustees  made  a  minute,  bearing,  that  nothing  could  be  dene  till 
Walter  should  be  informed  of  the  state  of  bia  father's  settlementa 
and  affairs.    But  they  went  on  to  aet  upon  the  trust-deed ;  and 
the  plain  fact  is,  that  Walter  never  attempted  to  tdce  any  pos- 
session,  and  did  no  act  regarding  the  estate,  except  one  to  be 
afterwards  mentioned.     It  is  clear  thatt  at  first,  and  for  manir 
years,  the  income  of  the  trust-estate  was  barely  suficient,  and 
sometimes  not  sufficient  to  cover  the  annual  charges  on  it,  with- 
out tbe  possibility  of  liquidating  any  part  of  the  capital  debt>; 
and  in  1796  the  trustees  made  a  minute^  bearing,  that  it  wonld 
be  impossible  to  go  on  without  selling  some  part  of  the  nneo- 
tailed  lands,  unless  Walter  chose  to  advance  money*    But  Wid- 
ter  was  a  commissioned  bankrupt,  and  advanced  no  money,     if 
gneat  good  management,  the  Imst-aflfairs  .afterwards  impnoved  ; 
and  about  the  time  of  Walter's  dealb  there  was  a  -considerable 
tMrn  in  its  favour,  chiefly  by  tbe  side  of  coppice  wood.    Bat  at 
his  death  the  debts  were  not  paid,  nor  was  there  even  an  approanh 
to  the  lufuidatnm  of  them*     Kor  example,  there  Waa  a  debt- of 
j£20(X)  to  Mr  Dentiistoon  of  Colgrain  remaining^  after  paymcitt 
of  a  auro  to  account  of  a  larger  debt,  which  was  not  extingnisbid 
till  the  2d  of  June  1820;  and  there  were  various  oth^  large 
debts  and  annuities  which  remained  burdens  on  tbe  tnitt  dnHiig 
many  years  after  Walter's  deaths     Tbe  trust,  therelbre,  solsiatad 
necessarily  for  its  proper  purposes,  during  all  the  fifteen  yeata 
that  Walter  survived  his  father.     And  how  then  could  it  be 
said,  in  any  reasonable  sense,  that  Walter  pmsetsed  the  estate  aa 
beir-apparent?    The  pursuers  found  on  certain  special  eirenni- 
stances:*-].  The  trust-deed  appointed  the  trustees  to  pay  to  tbe 
heir  an  annuity  ^rosi  certain  slate  quarries,  but  it  vras  not  acted 
on.    It  Is  very  doubtful  whether,  in  any  view^  this,  though  acti^ 
on,  could  have  made  a  possession  by  the  heir.    The  state  of  the 
trust  did  not  enable  the  trustees  to  pay  these  annuities.     Bat 
the  conclusive  fact  is,  that  while  all  the  rents  of  the  slate  quarriea 
are  entered  in  tbe  factory  accounts,  there  is  no  traee  of  any  part 
of  tbera,  or  any  annuity)  or  any  money  whatever,  having  been 
paid  to  Walter  Colquboun.     If  he  did  not  ask  and  recctve  -the 
annuities,  the  clause  being  in  the  deed  couM  never  constitvte  a 
possession  by  him.    2.  Certain  bonds  or  bills  were  paid,  in  wbidi 
Walter  was  a  joint  oUigant  with  bis  Cither.  *  The  natwo  of 
these  obligations  is  not  ascertained.    But  Walter  waa  a  bank- 
rupt.    In  respect  of  the  creditors,  these  were  d*Ala  of  Robvrty  tbe 
father,  and  the  trustees  were  obliged  to  provide  for  them.    Bot 
surely  the  circumstance  of  their  paying  the  interest^  or  ultimately 
the  principal  of  those  debts,  for  which  the  truster  was  bo^nd^ 
eould  never  make  a  possestion  of  the  estate  by  Waher,  whether 
they  might  have  a  claim  of  veiief  against  his  bankrapt  eatate  or 
not.    3.  At  an  early  period,  the  assignees  on  Walter^  eatattf, 
seeing  that  there  was  scarcely  any  chance  of  benefit  from  tbe 
estate  during  Walter's  life,  determined  to  sell  the  reversion ;  and 
on  tbe  29th  January  1789.  they  M  sell  it  to  Mr  David  Erskine 
for  £5&,  10s.     Mr  David  firskine,  in  his  settlements,  dedarcd 
that  he  held  tbe  right,  not  for  Waiter,  but,  after  payment  of  fain 
outlays  aad  expenses*  *  for  the  benefit  of  the  ekUdren  of  WaltOr 
Colquboun,  and  it  waa  subsequently  conveyed  by  Mr  Erskine^ 
trustees  to  Robert  Colquboun  in  181 1.     The  pursuers  found  on 
this  transact! ob  as  bringing  the  case  within  the  second  branch  of 
the  Statute;  but  they  seem  also  to  found  on  it  under  the  first ;. 
and  they  say  that  the  price  was  paid  out  of  the  rents  of  the  estate. 
It  would  be  very  hard  to  convert  snch  an  act  of  \h^ assignees  into 
a  possession  of  the  estate,  to  create  a  passive  title  in  the  next 
heir,  where  there  was  nothing  to  possess  as  a  reversion ;  and  the 
money  was,  in  fact,  at  first  paid  by  Mr  Erskine  out  of  his  own 
funds.     The  defender's  counsel  urged,  that  the  sale  of  the  re- 
version being  considerably  within  three  years  after  the  father'a 
death,  rendered  it  impossible  that  there  could  have  been  three 
years'  possession ;  and  that  if  the  price  was  paid  from  the  rents 
as  a  reversion,  it  was  only  paid  from  tbe  thing  purchased,  as  n 
third  party  might  have  done.     The  Lord  Ordinary  doubta 
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whether  this  argument  is  solid ;  beesuM  the  possession  of  a  di4- 
ponee  from  the  heir  has  been  held  to  be  imputable  as  his  pos- 
session ;  and  the  pursuer's  notion  seems  to  lie  in  this  subtlety, 
'  that  the  possession  of  the  fifty  guineas  by  the  assignees^  if  paid 
from  the  rents,  was  a  possession  of  the  estate.  But  the  plea  is 
answered  by  the  plain  (met.  There  was  no  revertion  to  H^eUier, 
from  which  that  or  any  sum  oould  be  paid.  The  deed  of  Mr 
Endrine's  truste#!S  bears,  that  his  advances  had  been  paid  to  them 
in  1802.  Walter  died  on  the  12th  February  1802  (the  date  is 
Uank  in  this  record,  but  will  be  found  in  the  pursuer's  old  con- 
descendence above  referred  to).  Now,  upon  taminf?  to  the  ac- 
counts of  the  trust,  it  appears  that  the  debt  to  Mr  Erekine, 
amounting  to  ^144,  18s.,  was  paid  on  the  18ch  June  IW'i.  At 
this  time  the  trustees,  so  far  as  cfaey  held  the  estate  for  the  heir, 
held  it  for  Robert  Colquhoun,  not  for  H^alterj  and  they  were 
only  enabled  to  pay  this  and  some  other  debts  by  means  of  an 
instalment  of  the  price  of  coppice  wood,  amounting  to«€7dO,  re- 
ceived on  the  2tst  May  1802,  three  months  after  Walter's  death. 
In  this  view  of  the  point  there  seems  to  be  no  substance  in  it. 
The  sale  and  the  purchase  were  a  mere  speculation,  and  the  con- 
veyance by  Mr  Erskine*s  trustees  was  of  no  use  or  importance, 
except  to  pot  an  end  to  the  apparent  title  in  Mr  Erskine. 
The  Lord  Ordinary  is  therefore  of  opinion,  that  no  grounds 
have  been  laid  for  inferring  representation  under  the'  first  branch 
of  the  Act,  1605.  The  plea  on  the  teeond  branch  of  that  Sta- 
tute appears  to  be  altogether  untenable.  What  the  Scatate  con- 
templated was,  not  such  a  transaction  as  the  sale  and  purchase  of 
«  reversion,  but  the  purchase  of  rights  afifecting  the  estate,  held 
by  third  partiest  to  be  made  the  ground  of  a  title  to  the  estate. 
But  it  is  a  sufficient  answer,  at  any  rate,  that  IValler  made  no 
purchase,  and  none  was  made  for  him,  the  purchase  being  de- 
■clared  by  Mr  Erskine  to  have  been,  not  for  him,  but  for  Am 
^miiy.  The  pursuers  have  alleged,  in  general  terms^'  represen- 
tation by  actual  iutromission  with  Walter's  effects  ^  but  the 
-only  special  averment  is,  that  Hobert  took  possession  of  the 
furniture  in  the  house  of  Camstradden.  In  the  1 1  th  article  of 
the  defender's  statement,  which  thoagh  not  admitted,  is  not  de- 
nied, it  is  explained  that  the  bouse  and  furniture  were  held  in 
lease  by  the  unmarried  daughters  of  old  Robert,  by  a  tack  dated 
-in  1781>  subject  to  a  power  in  the  trilstees  to  give  the  heir  pos- 
session  as  a  tenant  for  a  fixed  rent ;  and  that  one  of  these  daugh- 
ters is  atUt  aiine*  The  tack  seems  not  to  be  produced  ;  but  the 
fttateracnt  in  the  article  is  strongly  confirmed  by  this  fact,  that 
during  the  short  time  that  Robert  lived  in  the  mansion-bouse, 
lie  did  pay  a  rent  for  it.  He  was  then  acting  as  faetor,  and  he 
chairges  himself  with  a  rent  of  ^£56,  10s.  This  part  of  the  case 
therefore  will  not  do ;  and  any  other  allegations  of  intromission 
in  the  condescendence  are  a  great  deal  too  vague  and  indefinite, 
specially  ;)Ml  tantum  temporis.  Much  v^ras  said  to  the  Lord 
Ordinary  about  a  marriage-contract  in  1741,  and  it  was  assumed 
that  Walter  could  have  reduced  the  entail.  The  entail  pro- 
bably could  not  have  been  reduced  on  this  ground.  But  the 
•  point  is  foreign  to  the  case.  It  is  enough  that  Walter  never  did 
reduce,  orattempt  to  reduce  the  eotail.  Neither  ^a»  it  ever  re- 
duced. The  title  made  up  by  Robert  under  it,  was  indeed  re- 
duced as  inept,  in  consequence  of  its  being  by  service  to  old 
Robert ;  and  a  fee-simple  title  having  been  in  the  meantime 
made  np,  and  a  bona  fide  sale  made  to  a  third  party,  the  estate 
Iras  found  to  be  validly  alienated.  But  so  far  from  reducing 
the  entail  in  respect  of  the  marriage-contract,  the  Court  ex- 
preaily  reserved  the  claim  of  the  substitutes  to  the  price.** 

The  pnrsnerg  reclaimed : 

Lord  Juilice^Clerk.'^I  am  satisfied  that  the  argument  now 
Orged  on  the  second  branch  of  the  Act  Is  not  applicable  to  the 
circumstances.  There  is  no  case  of  fraud  here.  To  wind  up 
the  atfairs  of  Walter  Colquhoun,  the  assignees  accept  of  fifty 
guineas,  and  Mr  Erskine,  acting  kindly  for  the  family,  advances 
the  fifty  guineas,  and  takes  a  conveyance  from  the  assignees  in 
terms  of  law.  I  cannot  look  upon  this  as  a  voluntary  convey- 
ance by  Walter  Colquhoun.  It  is  evident  also  that  Mr  Erskine 
held  it  for  the  children,  and  not  for  Walter.  I  cannot  find  any 
ground  for  differing  from  the  Lord  Ordinary. 

Lord  Meadowbank  agreed. 

Lord  Gienice  also  sgreed. 


Lord  Medwyn, — I  entertain  the  aame  vievrs  with  your  Lord- 
ships. The  interjected  person  must  be  in  possession  either  na- 
turally or  civilly.  Nowj  I  cannot  find  that  Walter  Colquhoun 
can  be  said  to  have  been  in  possession  e?ther  naturally  or  ci- 
villy. He  became  bankrupt,  and  unless  he  can  be  held  to 
have  been  in  possession  by  the  eonveyance  to  Mr  Erskine,  there 
was  no  other  possession  during  hia  life.  The  conveyance  was 
not  a  voluntary  one  by  him«  but  was  made  by  his  legal  assignees. 
He  was  not  in  a  situation  intended  to  be  reached  by  the  first 
branch  of  the  Statute.  It  is  still  more  difiicult  to  hold  him 
liable  under  the  second  branch.  Mr  Erskine  held  the  convey- 
ance not  for  Walter  Colquhoun,  but  for  his  children.  We  all 
knew  Mr  Erskine,  and  can  understand  bis  motives.  It  is  per- 
fectly plain  that  he  made  the  purchase  for  the  benefit  of  tbe  (»• 
mily,  and  it  was  not  till  after  Walter*s  death  that  Mr  Erskine'a 
trutitees  took  pnyment,  and  convjeyed  to  Walter's  son.  I  am  of 
opinion  that  tbe  interlocutor  is  right 

The  Court  adhered^  fvitb  additional  expenses. 

Lord  Oh/inary,  Moncreiff.^-^cr.  Skene  and  Christison; 
William  Renny,  W.S.,  ^gent^^JlL  Dean  of  FViculty  (Hope) 
and  Sandfurd;  Alexander  Scot»  W.S.,  Agent* — Mr  Tbomaony 


27/A  Febtuary  1835. 

Second  Division.— .(G.D.) 

No.  211. — ^^Mrs  Eliza  H.\rdman  or  Rougbt  and  H. 
Ai  Ha  RDM  AN  and  Others,  Competing  ClaitHants  iu 
Mtdtiplepoinding  at  the  instance  of  Johh  Goth  rib. 
Pursuer, 

Clause  —  Foreign-*  Deed,  Construction  of-^Cirvtinufaficief  in. 
whica  found,  in  conformUy  witk  the  opiniOHi  rf  Engiisk  conmad^ 
that  the  daughter  of  a  tetiator  was  enlitUd,  under  her  father » 
will,  executed  in  Grenada,  to  the  interest  of  a  sum  cj^jC  10,000 
from  the  time  of  the  death  of  the  tettaior,  and  that  jA«  becamte  S9 
entitled  an  her  attaining  the  age  qftvfeniy  years. 

The  late  Moritz  Hardman,  of  thcf  Island  of  Grenadat 
by  his  last  will  and  testament,  dated  7th  May  lbl7, 
appointed  the  raiser,  Mr  Guthrie,  to  be  his  executor 
and  trustee  in  Europe,  and  eertain  other  partiea  to  be 
his  executors  in  the  West  Indies.  The  will  bnrdeaed 
the  testator's  West  IiVdia  estates  #ith  "  a  pension  of 
one  joe  per  month  out  of  the  accruing  interest  thereof," 
to  he  paid  to  his  two  natural  daughters,  Catherine  and 
KHza,  for  their  maintenance)  *'  until  they  both  attain 
the  age  of  twenty  years."  The  wiM  farther  cootained 
this  clause : 

<*  I  will  and  direct  that  the  foil  sum  of  ^810,000  Sterling  be 
taken  from  my  funds  er  capital  in  tbe  bands  of  my  correspon* 
dents,  Messrs  Leitch  and  Smith,  merchants  in  Glaa^w,  afore- 
said, and  placed  immediately  after  my^  decease  in  any  bsnlc,  er 
be  retained  separately  by  my  executor  in  Europe^  on  perpetilnl 
interest ;  tbe  interest  thereof  1  giver  devise,  and  beqoeatb  to 
my  two  mulatto  girls,  called  Elisa  and  Catherine,  to  be  paid  tbeat 
tor  their  support  and  maintenance  after  they  attain  Ae  age  of 
twenty  years,  and  be  considered  then  tbeir  own  legal  property ; 
and  afterwards  the  then  accruing  interest  on  tbe  said  priiici|lai  sum 
of  £10,000  Sterling  shall  also  be  considered  their  property,  and  be 
paid  to  them  occasionally  for  and  during  their  natufai  life,  and 
to  their  issue  and  progeny  after  tbeir  death,  for  and  daring  \a*, 
her,  or  tbeir  natural  life :  but  should  it  so  happen  tkat  one  or 
either  of  the  said  girls  should  die  previous  to  tbeir  becoming  of 
age  or  having  issue,  then  the  whole  of  the  aocraiag  intereac,  as 
aforesaid,  shall  be  given  and  paid  to  tbe  aorvivor  of  tbem ;  hoc 
in  case  it  should  so  happen  that  both  of  the  said  girls,  as  afore- 
said, should  die  without  issue,  then  it  is  my  will  and  pleasure 
that  the  said  sum  of  £10,000  Sterling,  as  aforesaid,  with  tbeae- 
cruing  interest  thereon,  be  reverted  to  and  consideted  as  part 
and  parcel  of  my  said  capital,  in  trust,  as  aforesaid,  with  my 
executor  in  Europe.** 


18S5.] 
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The tetitatorilied  on  8tii  May  1817,  and  hiadaogliter 
Catherine  died,  witboat  Msue,  on  1 2th  September  181 8i 
Mr  Gttthrie,  the  excHsntur  in  Europe,  having*  realised 
the  foresaid  sum  of  £10,000,  brought  the  present  mul- 
tiplepoinding,  to  have  it  determined  who  had  right  to 
the  arrears  of  interest  and  future  interetit  of  that 
principal  sum.  Rlisa  Hard  man  (now  Mrs  Rouget), 
and  her  husband,  and  the  trustees  under  their  mar- 
riage-contract, cluimed  the  whole  interest  from  and 
after  the  testator's  death,  whereas  H.  A.  Havdman 
and  others,  the  residuary  legatees,  disputed  the  identity 
of  Eliza  Hardman,  and  farther  maintained,  that  in 
any  event  she  was  not  entitled  to  the  interest  of  the 
£10,000,  except  from  and  afrer  the  date  wlien  she  at- 
tained the  age  of  twenty  yearn,  the  previous  interest 
reverting  to  and  forming  part  of  the  residpe  of  the 
trast-e^tate. 

The  opinion  of  Mr  I>arge,  an  English  counsel,  was 
taken  on  a  joint  case,  as  to  whether  certain  affidavits  and 
certificates  produced  by  Eliea  Hardman,  as  evidence  of 
her  being  thfe  party  named  in  the  will,  and  of  the  death 
of  her  sister,  were  admissible  and  sufficient  evidence 
by  the  laws  of  Grenada  and  of  England ;  <^nd  as  to  the 
period  from  and  after  whio|i  Eliza  Hardman  was  to  be 
held  to  have  right  to  the  interest.  Mr  Burge  was  of 
opinion,  that  the  affidavits  and  certificates  were  not 
admissible  or  sufficient  evidence,  but  that  the  wit- 
nesses ought  to  be  examined  under  a  comn)issiou.  As 
to  the  interest,  Mr  Burge  was  of  opinion  that  Eliza 
Hardman  was  only  entitled  to  it  from  the  time  when 
both  she  and  her  sister,  if  she  had  lived,  would  have  atr 
tained  the  age  of  twenty*  Mr  Serjeant  Stephen,  who 
was  subsequently  consulted,  was  of  opinion  that  Eliza 
Hardroan  was  entitled  to  the  arrears  of  ipterest  from 
the  date  of  her  father's  death,  and  that  the  period  when 
she  was  entitled  to  receive  payment  was  when  she  her- 
self attained  the  age  of  twenty.  Thereafter  a  case, 
with  these  conflicting  opinions,  was  directed  by  the 
Lord  Ordinary  to  be  laid  before  Sir  Edward  Sugden, 
who  returned  an  opinion,  that  Eliza  Hardman  or 
Ruuget  waa 

**  entitled  to  the  whole  interest  on  tbe  jC  10,000,  from  the  time 
of  the  death  of  the  testator,  and  that  she  became  so  entitled  on 
her  attaining  the  age  of  twenty  years." 

On  advising  tbe  case  with  this  opinion,  the  Lord 
Ordinary,  on  3d  June  lSS4i,  pronounced  this  inter- 
locator  : 

**  The  Lord  Ordinary  haying  considered  the  proof  adduced, 
the  opinions  of  English  counsel,  and  whole  process,  finds  it 
proven,  that  the  claimant,  Mrs  Eliza  Hardman  or  Rouget,  was 
bom  on  a  day  not  later  than  Whitsunday  1805,  and,  therefore, 
must  have  hetn  twenty  years  of  age  on  a  day  not  later  than  Whit- 
sunday 1825:  Finds  it  proven,  that  before  tbe  last  mentioned 
day,  Catherine  Hardman,  her  sister,  had  died  underage:  Finds, 
chat  the  said  Mrs  Eliza  Hardman  or  Rouget,  and  Louis  Honore 
Rooget,  her  husband,  and  Victor  La  Barrie,  and  Alexander 
Baillie,  trustees  under  Mrs  Rouget*8  aiarriage-settlement,  and 
Messrs  Wilson,  Bell,  and  Steward,  of  Lincoln's  Inn  Fields, 
their  altomies,  are  therefore  eAtitled,  under  the  will  of  the  late 
Morits  Hardman,  libelled,  to  the  interestoi'lbe  sum  of  £10,000, 
as  clainied  by  them  from  the  death  of  the  said  testator  down  to 
said  Whitsunday  1825,  and  also  to  the  interest  on  the  said  sum 
of  ^10,000  after  the  said  Whitsunday,  as  claimed  by  them ;  and 
under  deduction  of  tbe  payments  already  made  to  account,  pre- 
fers them  on  the  fund  in  meiiio  accordingly,  and  grants  warrant 
to,  and  authodtes  the  cashier  of  the  Royal  Bank  of  Scotland, 


and  John  Guthrie,  the  trustee  and  holder  of  part  of  the  fuad  in 
media,  to  make  payment  to  them,  upOn  a  receipt  therefor,  and 
decerns:  J'Hnds  John  Guthrie,  the  tru&tee, entitled  to  the  ex- 
penses incurred  by  him  in  connection  with  tb^  trust,  and  also 
the  expenses  of  this  action,  a«  between  agent  and  party :  Finds 
the  expenses  of  obtaining  the  opinions  of  English  conosel  ought 
to  be  paid  out  of  the  fund  in  medio,  and  allows  an  account  of 
any  part  of  such  expenses  incurred  by  Henry  Anthony  Hard- 
man  to  be  given  in,  and  when  lodged,  remits  to  the  auditor  to 
tax  the  same,  and  report :  Finds  no  other  expenses  due  to  any 
of  the  parties.'* 

The  residuary  legatees  reclaimed,  and  prayed  the 
Court  to  find  that  Eliza  Hardman  or  Kouget  was  not 
entitled  to  the  interest  preceding  the  date  at  which 
her  sister  Catherine  would  have  attained  the  age  of 
twenty  years. 

The  Court  adhered^  with  expenses  since  the  date  of 
the  Lord  Ordinary's  interlocutor. 

I.orrt  Ordinary f  Mackenzie.— For  Eliza  Hardman  or  Rouget 
and  Others  Skene  and  Tawsc;  Tawse  and  Bonar,  W.8., 
jigents.— 'For  Residuary  Legatees,  Dean  of  Faculty  (  Hope) and 
Jardine;  Walter  Dickfion,  AV.8.,  A^eni. — For  Rtiiser,  J.  ^. 
More;  W.  A,  G.  and  R.  Eilis,  W.S.,  ^genfs.— Mr  Rolknd, 
Clerk [G.2>.] 


2Stk  Febmary  1835. 

First  Division. — (G.  D.) 

No.  212.^-RoBERT  DoBSON  &  Otubrs,  Suspenders^ 
V.  Robert  Curistib  (Robert  Allan  &  SoN*a 
Trustee),  Charger, 

Compensation  •^Retention — Cash-credit — One  qf/onr  eo^obli^ 
ganls  being  charged  by  the  trustee  oh  the  *equeUraled  eUate  of 
the  bank  lo  pay  the  balance  due  on  a  ctish'Credit  which  had  been 
opened  in  his  name;  and  a  tutpension  being  presented  on  t/»e 
ground  that  a  balance  was  due  by  the  bank  lo  each  of  two  of  the 
other  obligants,  and  that  they  were  entitled  to  plead  retention  or 
compensation— ^hiil  of  suspension  jtassed, 

John  Lonn,  Robert  Dobson,  Richard  Eraser  and 
George  Traquair,  granted  a  bond  to  Robert  Allan 
and  Son,  bankers  in  Edinburgh,  for  a  cash-credit,  to 
be  kept  in  name  of  Lonn,  to  the  extent  of  £500.  The 
parties  became  bound,  conjunctly  &nd  severally,  as 
co-obligants  (in  the  usual  form  of  cash -credits),  with- 
out any  clause  of  relief  in  the  bond.  Robert  Allan 
and  Son  having  been  sequestrated,  and  the  charger 
appointed  trustee  on  their  estate,  it  was  found  that  a 
balance  was  dae  to  the  batik  on  Jjuqd's  eaah-credity 
of  £397,  5.  9.,  with  Interest  from  2d  September  1834» 
but  that  there  was  a  balance  due  by  the  bank  to  the 
suspenders,  Robert  Dobson  and  William  Traquair, 
on  deposit* accounts  kept  by  them  with  the  bank,  of 
£918  to  the  one,  and  £l75,  7. 10.  to  the  other.  These 
sums  they  insisted  on  being  applied  in  compensation 
of  the  balance  due  to  the  bank  on  Lunn's  cash-credit^ 
but  this  arrangement  being  objected  to,  and  a  charge 
given  to  Lunn  to  pay  the  foresaid  balance  of  £3d7y 
5s.  9d.,  with  interest,  the  present  suspension  was  pre- 
sented by  Lunn  and  his  co-obligants, — the  latter  of 
whom  contended,  that  the  charger  was  not  entitled  to 
draw  full  payment  from  Lunn,  and  oblige  them  to 
accept  a  composition  from  the  bankrupt  estate^  but 
that  they  were  entitled  to  plead  compensation  or  re* 
tention,  and  thereby  extinguish  the  one  debt  by  the 
other.  The  Lord  Ordinary  (Cockburn)  refuted  the 
bill,  with  expenses,  and  added  this  note : 
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**  Tbe  siMpefttion  is  only  of  •  charge,— not  of  b  threatened 
ehaifsek— «nd  tfaerafore  does  not  appljr  to  any  suspender,  eaccept 
Lmni,  who  alone  has  been  changed,  independently  of  this,  each 
of  the  oUtgants  being'  liable  for  tbe  whole  debt,  it  is  competent 
for  the  charger  to  proceed  against  any  one  of  them,  and  it  is  not 
alleged  that  Lonn«  who  has  been  selected  (be  being  the  person 
for  whose  behoof  the  credit  was  granted),  has  any  ground  of 
compensation.  When  any  obligantv  to  whom  money  is  due  by 
the  bankrupt,  shall  be  charged,  that  perion  will  have  the  benefit, 
whatever  it  may  be,  of  this  circsimsiaiice.  It  is  admitted  that 
the  bankrupts  owe  Lunn  nothing.'* 

'  Thereafter,  on  9th  Febraarjr  1835,  the  charger's 
agent,  to  iave  th^  expense  of  a  new  bill,  contented  to 
hold  the  bill  of  suspension  as  a  bill  at  the  instance  of 
Lann  of  a  charge  given,  and  of  the  other  sospendem 
of  a  threatened  charge. 

On  advising  a  reclaiming  note  for  the  suspenders 
(Lann  excepted), 

Lord  GiUU$  said.  I  doubt  the  principle  of  the  interlocutor. 
The  aospenders  are  aU  conjunctly  bound,  and  conjunctly  entitled 
to  pay.  What  binders  them  to  say,  we  are  willing  to  pay,  but 
under  deduction  of  what  is  due  to  us  ?  I  do  not  say  this  is  my 
opinion,  but  it  is  tbe  view  which  occurs  to  me. 

Lord  iVejrtV/m/.— The  case  of  Bogle  and  Bannatyne  has  been 
found  right  decided,  and  it  was  solemnly  determined,  that  where- 
ever  you  compel  a  person  to  pay,  be  is  entitled  to  plead  compen- 
sation in  whatever  character  the  sum  is  due  to  him. 

Lord  Bolgray,— The  bond  itself  points  out  who  is  principal 
and  who  are  cautioners,  although  they  are  all  bound  conjunctly 
and  severally.  Allan  and  Son  could  not  place  to  the  debit  of 
the  account  any  bills  by  Dobson  and  Trsquair.  But  the  ques- 
tion is  of  some  nicety,  and  we  bad  better  take  time  to  consider. 

Lord  Mackenzie  agreed  with  Lord  Gillies,  and  thought  the 
course  to  be  sdopted  still  clearer  when  tbe  question  was  only  aa 
to  passing  the  bill. 

Wood,  for  the  ekarger,  submitted,  that  the  bill  could  not  be 
passed  as  to  Lunn,  who  had  not  reclaimed. 

Lord  Preadent, — Lunn  la  not  here,  as  he  does  not  plead  com- 
pensation. 

Lord  Maekensie, — The  way  the  case  strikes  me  is  this :  The 
bank  take  an  express  obUgation  to  pay  a  certain  balance,  and  it 
js  no  matter  how  it  arises,  or  though  it  had  been  given  to  a  party 
not  in  tbe  bond  at  all,  but  for  whose  behoof  the  credit  was  ob- 
tained. The  partiea  an  bound  asco-obligantB,*^the  practice  of 
the  Bank  being  to  take  no  mere  cautioners.  The  result  appears 
to  me  to  be,  that  every  one  of  the  obli^tnts  is  bound  instantly  to 

Cy.     Therefore,  when  one  of  them  says,  I  choose  to  pay,  the 
nk  must  take  the  money ;  and  if  the  offer  be  of  compensation, 
it  is  just  as  good. 

Lord  GiUUi,^ThtLt  it  is  just  the  view  in  which  the  case  struck 


•  The  Goart  recalled  the  interlocator,  and  remitted 
to  pass  the  hill. 

Lord  Ordinari/,  Coekbnm.— ^cf.  Dean  of  Faculty  (Hope); 
James  Pedie,  W.S.,  jigent — AU.  Wood;  John  Wight,  W.S., 
Agini,^D.f  aork.~-[G,D,] 

d8M  Felntiary  18S5. 
FnsT  Division.— (6.  D.) 
No.  213. — Trb  Bdinburoh  Charity  Workhouse, 
'  Suspenders  and  Defenders,  v.  The    Edinburgh 
Water  Company,  Respondents  and  Pursuers, 

Clause— Statute,  59  Geo.  III.  c.  116,  and  7  Geo.  IV.  c.  108 
!— Water  Couipany-^Charity  Workhouse— CircunM/am^t  in 
wkiek  held,  that  the  Edinhurgh  Water  Compatuf  were  not  entitled 
to  tew^  rain  under  d9  Geo.  IIL  e.  116,  and  1  Geo.  IV.  e.  1(K), 
Jrom  tite  Edinkurgh  Ckmitjf  Werkkousepfor  imppijfmg  the  esfo- 
blkktment  with  water. 

'  The  Edinborgh  Charity  Workhouse  or  Poorshooiie, 
was  erected  in*  1740,  when  a  cootraot  of  agreement 


waa  entered  into  betwixt  tbe  ProtwtU  Magtetrttes 
and  Council,  and  the  Minietera  and  Kirk-teations  of 
the  citjr,  relative  to  its  management.  By  mtnate  of 
15th  April  1741,  the  Town  Council 

"  remitted  to  the  present  and  old  Magistrates,  and  Seseon 
Convener,  to  consider  in  whst  manner  tie  Cburity  Workbouw 
can  be  most  conveniently  accommodate  with  a  pipe  of  water, 
with  power  to  them  to  cause  provide  such  a  pipe  as  to  tbea  ibsll 
seem  convenient." 

In  conaeqaence  of  this  resolution,  pipes  were  ]«d, 
by  which  tlie  Charity  Workbooae  was  gratuitouslj 
supplied  with  water  op  to  the  formation  of  tbe  Waier 
Company,  which  was  incorporated  in  1819  by  Statute 
59  G^o.  III.  c.  116 ;  the  34th  section  of  which  enacted, 

**  That  from  and  after  tbe  passing  of  this  Act,  all  and  soad7  the 
springs,  squeduct^y  reservoirs  and  pipes,  with  the  ground  u- 
quired  and  buildings  thereon,  and  waste  water  from  the  Edin- 
burgh and  Glasgow  Union  Canal,  and  the  whole  appurtenancei 
and  implements  of  every  description,  belonging  and  relating  to 
tbe  supply  and  distribution  of  water  to  the  aud  city  of  ^is- 
burgh,  and  places  adjacent,  heretofore  vested  in  the  Lord  Pis- 
vosc  Magistrates  and  C«ouncil  of  tbe  said  citv,  by  virtue  of  tke 
said  recited  Acts»  shall  be,  and  tbe  same  are  hereby  vested  intkt 
said  Company;  and  the  said  Company  shall,  in  virtue  of  the 
powers  and  authorities  hereby  committed  to  them,  and  oat  ti 
the  rates  and  duties  by  this  Act  gnmted,  supply  water  to  tbe 
present  public  wells  of  the  city  of  Edinburgh,  and  perform  lU 
lawful  contracts  entered  into  by  the  said  Lord  Provost,  Maigii- 
trates  and  Council,  under  the  before  recited  Acts,  or  either  of 
them,  and  free  and  relieve  them  of  all  obligations  incumbent  on 
them,  for  or  in  respect  of  supplying  water  either  to  the  iiihsbi- 
tan ts  or  to  any  of  the  public  institutions  in  tbe  said  city.** 

Bjr  a  subsequent  section  (sect.  35,)  it  was  furthfT 
provided,  that  in  consideration  of  the  said  transfer- 
ence, the  city  of  Edinburgh  should  bold  1200  shares 
of  the  stock  of  the  Company,  under  certain  specific 
conditions.  It  was  farther  enucted,  that  the  Com- 
pany should  hare  power  to  fix  the  rates  to  foe  paid  br 
persons  using  the  water,  **  provided  always  that  wa 
rates  and. duties  shall  not  exceed  £5  per  centum  oo 
the  real  rent  of  the  said  houses,  as  they  tnay  be  as- 
sessed for  the  police-tax.** 

A  new  Act  was  passed  TTth  Geo.  IV.  c  108),  de- 
claring that  the  rates  payable  to  the  Water  Company, 
at  and  After  Whitsunday  1829, 

'*  shall  not  exceed  lOd.  per  pound  on  tbe  real  rent  of  the  siid 
houses,  at  which  they  may  be  assessed  for  the  police-tsi  of  tbe 
city  of  Edinbuigb,  or  if  without  the  bonads  of  polica»  apoa 
four- fifths  of  the  actual  rent  or  aanual  value  of  the  said  pre^ 
mises  ;** 

and  provisions  were  made  similar  to  those  in  the  for- 
mer Act,  that  hotel  keepers,  and  others  haring  poblic 
establishments  requiring  an  extraordinary  supply  of 
water,  should  pay  such  rates  as  should  be  agreed  on 
between  them  and  the  Company,  or,  in  case  of  dif- 
ference of  opinion,  by  the  Sheriff  of  Ediiibargfa.  The 
Water  Company  continued,  from  1819  to  1832,  to 
supply  the  Charity  Workhonse  with  water  gratnitoos- 
ly,  as  the  town  had  previously  done.  Bnt,  on  30th 
January  1832,  it  was  intimated  to  the  treaanrer  of 
the  Charity  Workhouse*  that  the  eatablitbment  would 
in  future  be  charged  with  £60  per  annum  for  water, 
commencing  as  at  the  preTioos  Martinmas,  Various 
subsequent  intimations  were  given,  and  the  supply 
threatened  to  be  cut  off,  when  the  Charity  Workhouse 
presented  the  present  bill  of  suspension  and  interdict, 
which  was  passed,  and  the  Company  railed  the  pre* 
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nent  action  of  declarator, — which  processes  were  con- 
joined ;  and  ulttniately  the  Lord  Ordinary  (FaUerton) 
pronounced  the  following  interloontor  and  note,  which 
will  sufficiently  ex^ain  the  remaining  facts  of  the  case : 

^<  20^  Deotmher  1834.  •^Tbe  Lord  Ordinary  baving  con- 
sidered the  caw«  for  the  parties,  and  whole  process,  Finds  that 
Che  mam^en  of  the  Charity  Workboase  have  not  established, 
on  the  part  of  that  iostilution,  anyeKemption  from  the  rates  and 
duties  authoriaed  to  be  levied  by  tbe  Acts  «€  59  Geo.  III.  and 
7  Geo-  IV.,  incorporating  and  declaring  tbe  rights  of  the  Bdin- 
burgb  Water  Company  $  and  therefore,  in  tbe  suspensien,  repels 
the  reasons  of  saapenaion,  finda  the  letters  orderly  proceeded> 
and  decerns;  And  in  the  declarator,  decerns  In  terms  of  the 
leading  conclusions  of  the  libeU4iut  finds  no  exptnseft  due.*' 

**  No^. — The  Statutes  authorising  the  Water  Company  to 
levy  rates  contain  no  express  exemption  of  the  Edinburgh  Charity 
Workhouse.  The  34th  clause  vests  in  the  Company  the  whole 
springs,  aqueducts,  &c.  *  beretofisre  vested  in  the  Lord  Provost, 
M/igistnites  and  Coancil  of  the  eity  T  and  enaets,  chat  the  said 
Company  shall,  '  in  virtue  of  tbe  powers  and  authoritiea  hereby 
«ommitted^o  them,  and  oat  of  the  rates  and  duties  by  this  Act 

f  ranted,  supply  wat-er  to  the  present  public  wells  of  the  city  of 
Edinburgh,  and  perform  all  lawful  contracts  entered  into  by  the 
said  Lord  Provost,  Magistrates  and  Council,  under  the  before 
reeited  Acts  or  either  of  them,  and  free  and  relieve  them  of  all 
obligmliona  incumbent  on  them  for  or  in  respect  of  supplying 
water  either  to  the  inhabiunts,  or  to  any  of  the  public  institu- 
tions of  the  said  city.*    But  this  is  enacted  under  tbe  following 
condition,  contained  in  tbe  same  clause :   •  Provided  always  that 
from  and  after  the  term  of  Whitsunday  1821,  such  rates  and 
Katies,  as  shiJl  be  fixed  in  manner  herein  after  mentioned,  shall 
be  payable  by  all  and  every  person  or  persons  to  whose  bouses  or 
premises  water  shall  be  conveyed  by  a  private  pipe,  or  private 
well  or  wells,  hereby  authorised  to  be  made,  and  that,  in  the 
meantime  the  rates  and  duties  at  present  payable  to  the  said 
Lord   Provost,  Magistrates  and  Council,  by  virtue  of  the  said 
recited  Acts,  shall  be  paid  to  the  said  Company.*    It  rather  ap- 
pears CO  the  Lord  Ordiaary,  that,  according  to  the  aound  con- 
atructioa  of  this  clause,  tbe  Water  Company,  though  bound  to 
perform  all  lawful  contracts  entered  into  by  tbe  Magistrates,  &c. 
that  is,  to  continue  such  supplies  of  water  as  tbe  Magistrates 
may  have  obliged  themselves  to  afford,  are  so  bound  only  under 
the  condition,  that  the  rates  and  duties  leviable  under  the  Statute 
ahall  be  paid  by  the  person  or  persons  to  whose  premises  water 
shall  be  conveyed  by  a  private  pipe  or  pipes,  so  that  although  a 
party  may  be  entitled  to  demand  a  continvance  of  the  supply,  and 
Che  mode  of  supply  fixed  by  any  contract  with  the  MagiHtrates, 
he  is  not  entitled  to  make  that  demand,  except  on  payment  of 
the  rates  and  duties  authorised  by  the  Statute.     And  this  is  con. 
firmed  l>y  the  86th  sectiou  of  the  Statute,  providing,  •  That  all 
persons  who.  at  the  time  of  passing  this  Act,  shall  have  water 
conveyed  to  their  hottsea  or  other  premises  by  pipes  abready  laid, 
f^hall  aad  may  continue  to  possess  and  enjoy  the  same  privilege, 
tipon   making  payment  of  tbe  present  rates  and  duties  until 
Whitsunday  18*21,  and  of  sttcb  rates  and  duties  as  may  after  that 
term  be  fixed  in  the  manner  after  specified.*    But,  secondly,  and 
even  adopting  tbe  argument  offered  on  the  part  of  tbe  Charity 
Workhouse,  that  tbe  34th  clause  is  to  be  held  as  binding  the 
Water  Company  to  continue  the  supply  of  water,.at  the  rates 
and  on  the  terms  at  which  tbe  Magistrates  in  anv  particular  case 
may  hare  obliged  themselves  to  grant  it,  it  would  be  incumbent 
on  tbe  Charity  Workhouse  to  establish  unequivocally  the  ex- 
istence of  saeh  an  obligation  against  tbe  Magistrates  at  the  date 
of  the  incorporation  of  tbe  Company,     Now,  the  Lord  Ordinary 
thinks  that  they  have  failed  in  esuUisbing  that  point.     They 
hold  no  express  grant  from  the  Muglstrates.     Their  whole  case 
reata  upoa  the  minote  or  entiy  in  tbe  Town  Council  records  of 
tbe   I5lh  April  1741,  by  which  the  Coancil  'remitted  to  the 
pteseot  and  old  Magiatratea  and  Deacon  Convener*  to  consider 
in  what  manner  the  Charity  Workhouse  can  be  most  conve- 
niently accommodated  with  a  pipe  of  water,  with  power  to  them 
CO  cattse  provide  sack  a  pipe  aa  to  them  shall  seem  convenient.' 
It  appeared  to  the  Lord  Ordinary,  that  some  light  might  pro- 
bably be  thrown  upon  tbe  true  import  of  this  entry  by  the  other 


proceedings  of  tbe  Magistrates  in  regardlo  tbe  supply  of  water 
about  and  subsequently  to  its  date.     The  explanations  afforded 
in  the  cases,  so  far  from  strengthening,  are,  in  the  opinion  of  the 
Lord  Ordinary,  conclusive  against  the  construction  of  the  mtnate 
maintained  by  the  Charity  Workhouse.     It  appears  that  neither 
at  the  date  of  that  minute,  nor  indeed  at  any  time  prior  to  the 
establishment  of  the  Water  Company,  were  there  any  rates  or 
water-duties  fixed  by  Statute  or  by  invariable  pracHce.     It  also 
follows,  from  various  other  entries  of  the  same  kind,  that  the 
object  of  the  Town  Council  in  such  cases  was,  not  to  fix  any 
thing  as  to  the  terms  on  which  they  were  permanently  to  supply 
water,  but  merely  to  confer  on  the  public  institutions,  and,  in 
some  cases,  on  private  individuals  whom  they  favoured,  the  pri- 
vilege of  the  conveyance  of  water  to  their  premises  by  a  private 
pipe,  instead  of  having  recourse  to  the  public  Wells,  which,  at 
that  time,  and  long  afterwards,  formed  the  general  source  of  sup- 
ply to  the  inhabitants.     Accordingly,  it  appears  from  an  entry 
in  tbe  Council  records,  that  on  the  16th  January  1745,  a  com- 
mittee was  appointed  by  the  Council  to  inquire  *  how  many 
branches  or  small  water  pipes  are  given  off,  and  to  whom  ;*  and 
also  to  consider  bow  much  the  parties  who  have  already  got,  or 
may  hereafter  get  tkat  privilege,  should  pay  annually  for  the 
same.     A  report  was  accordingly  made  on  20th  March  1745, 
containing  a  list  of  the  various  public  institotions,  inclodingthe 
Edinburgh  Charity  Workhouse,  which  bad  obtaiaed  the  privi- 
lege.   Tlje  cummittee  report,  *  that  tbe  bye-pipes  already  granted 
tu  the  hospitals  and  other  public  places  above  named  should  be 
continued  with  them  during  the  CounciPs  pleasure,  without  paj^- 
raent  of  any  consideration  therefor.*  but  that  the  private  indivi- 
duals should  pay  a  certain  small  sum  yeariy.     And  this  report  is 
confirmed  by  the  Council.     In  these  circumstances,  the  Lord 
Ordinary  cannot  view  the  minute  or  entry  founded  upon  by  the 
pursuers  as  importing  a  permanent  grant  of  a  gratuitoua  supply 
of  water;  but,  on  the  contrary,  he  considers  it  as  a  mere  resolu- 
tion of  the  Council,  explained  by  their  subsequent  resolution  of 
1745,  and  not  affording  any  title  upon  which  a  plea  of  prescrip- 
tion, arising  from  the  continuance  of  that  gratuitous  supply,  can 
be  validly  founded.*' 

On   advising  a  reclaiming  note  for  the   Charity 

Workhouse, 

Tlie  Lord  President  said,  tbe  Company  are  ordered  to  levy 
according  to  tbe  police  assessment.  But  the  Charity  Work- 
house is  not  included  in  that  assessment. 

Lord  Baigrat/, — I  am  Very  clear  on  the  point.  Bnt  I  do  not 
know  if  i  should  judge.  I  was  made  a  manager  of  the  Charity 
Workhouse  :  I  do  not  know  how ;  though  I  never  attended  any 
meetings. 

Lord  Mackenzie. — I  am  in  the  same  sttaation,  and  I  attended 
one  meeting.  At  sametime,  nobody  could  have  less  interest  than 
I  have.  I  am  not  a  shareholder  of  the  Water  Company.  I  pay 
no  water»daty  ;  and  I  pay  nothing  to  the  poors*  hoaae. 

Dtan  of  Facultjf. — The  objection  ran  be  waived. 

Lord  Bal;iray,--l  think  it  impossible  to  get  the  better  of  tbe 
minutes  of  Council.  There  is  no  power  now  to  withdraw.  I 
look  on  the  Act  of  Parliament  as  containing  something  like  an 
exception  from  the  warrandice. 

Lord  Preiident.^My  only  doabt  aroae  from  the  minote  of 
1745  bearing  during  the  pleasure  of  the  Coancil.  Bot  tbe 
Council  have  no  power  now  to  give  or  refuse  their  coasent. 
They  aie,  in  that  respect,  functus,  and  have  handed  over  the 
obligation  to  the  Company  without  making  any  alteration  on  it, 
and  they  cannot  alter  it  now. 

-Lord  GUHes, — I  am  of  tbe  same  opinion.  I  daresay  the 
Council,  like  other  publio  bodies,  wished  to  keep  all  the  powers 
they  could ;  and  they  say  the  pipes  should  continue  during  plca^ 
sure,  although  their  pleasure  might  have  nothing  to  do  with  it. 
The  best  interpretation  of  the  agreement  is  that  which  the 
parties  have  put  on  it  themselves,  by  the  way  they  have  acted  on 
it.  Besidea,  the  Charity  Workhouse  is  exempted  from  poliee- 
duty,  and  the  Company  can  only  levy  according  to  the  police  as- 
sessment. This,  I  think,  just  confirms  all  the  other  views  of 
it. 

The  Court 
"  Alter   the  interlocutor  of   the  Lord  Ordinary,  reclaimed 
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ugainst ;  and  In  the  process  of  suppendon  and  interdict,  Suspend 
the  letters  simpficii€r,  and  declare  the  interdict  perpetual ;  and 
in  tbe  process  of  declarator.  Sustain  the  defences,  and  a-osoilEie 
the  defenders,  and  decern  r  Find  the  suspenders  and  defenders 
entitled  to  expenses  in  4>otb  actiona,**  &c. 

Lord  Ordiftar^t  Fullerton. — For  tbe  Company,  Cuningbame 
and  ShaMr;  James  BMlfour,  W.S.,  Jgent.' — For  tbe  Charity 
Workhouse.  Dean  of  Faculty  (  Hope)  and  Penney ;  Alexander 
Hutchison,  jigent — Mr  Holland,  Clerlc^lG.I).] 


2Sih  February  18S5« 

Fi»8T  Division.  <^(0.D.) 

No.  214. — James  Kino  and  Others,  Pursuers^  v« 
John  and  William  Denny,  Defenders. 

Process ~ Decree  in  Absence— Reponing. 

The  defenders  reclaimed  against  a  decree  of  trant- 
feretice,  pronounced  against  them  in  absence  on  24th 
June  1834,  and  against  an  interlocutor  in  the  ordinary 
action,  dated  2Ut  January  1B35,  decerning  ag^inat 
ihem  in  terms  of  the  libel,  with  expenses,  in  reitpect 
they  refused  to  close  the  record.  On  the  first  note, 
ttie  Court 

**  Recal  the  decree  of  transference,  and  remit  to  tbe  Lord  Or- 
dinary to  hear  partiea  on  the  question  of  transference,  and  re- 
pone  the  reclaimers  on  payment  of  such  expenses  as  be  shall 
find  to  be  just.*' 

Ob  the  second  note,  the  Court 

**  Recal  tbe  interlocutor  reclaimed  against,  and  remit  the  case, 
along  with  tbe  action  of  transference,  to  the  Lord  Ordinary,  to 
proceed  as  shall  be  just,  on  hearing  parties  on  the  whole  caae, 
and  on  tbe  queation  of  expenses." 

Lordt  Ordinmry,  Corebouse  and  Fullerton ^ri,  Rucherfurd ; 

Wotherspoon  and  Mack,  W.S.,  Aaentu — AlL  Wilson;  £,  and 
A.  M*]^illan,  W.S.,  AgefU»,-^iG,D.] 

28/A  February  1835. 
FiasT  Division.— (G.  D.) 

No.  215« — Alexander  M^Leod,  Pursuer^  v.  Donald 
M*Lean  and  Others,  Blenders* 

Proving  of  Tenor. 

The  pursuer,  as  an  adjudging  creditor  on  the  estate 
of  Valay,  raised  the  present  action  to  prove  the  tenor 
of  a  disposition  to  part  of  the  estate,  which  was  ne- 
cessary to  complete  the  title  in  a  ranking  and  sale, 
presently  depending  at  the  instance  of  the  pursuer 
and  the  other  trustees  of  the  late  John  McLean, 
The  draft  of  the  disposition  was  produced^— the  sasine 
following  on  the  disposit]on-«*a  charter  of  confirma- 
tion of  the  disposition  and  sasine — and  the  sasine  on 
the  precept  of  aare  corufat,  contained  in  the  charter, — 
and  witnesses  were  examined,  to  proTo  that  the  dispo- 
sition had  existed  and  gone  amissing,  though  the  par- 
ticular time  or  manner  in  which  it  had  heen  lost  could 
iiot  be  established. 

The  Court,  on  advising  a  prepared  state,  found  and 
decerned  in  terms  of  the  libel. 

'   Act.  Bess ;  Alexander  Donald,  W.S.,  4sm«.-*.[G.Z>.] 


28/A  February  18S5. 

Second  Divi8ros.—(G.  D.) 

No.  216. — James  Dunn,  Pur^zi^,  v.  James  Dusk, 

Defender* 

Lease— Destination — Clause—^  leate  beinjg  granted  to  a  tenant 
**  and  hit  heirs-maie  and  aublenanti,  but  exprettlif  excluding  ait 
iUiinnees,  whether  voluntary  or  legal,"  and  that  for  ninaeen 
years,  and  tkerea/ier^  for  the  life  of  the  tenant's  second  son  tkert^ 
in  named — JBeld  ike  heir-maU  is  entitled  to  sneeeed,  and  his 
daim  is  not  barred  by  the  second  son  hatnng  been  allowed  to 
possess  the  same  fur  some  years  after  his  fathers  deaths  nor 
by  an  improbatit*  letter  of  disclamation  subscribed  by  the  heir" 
male* 

By  contract  of  lease,  entered  into  between  Mr  Ras- 
sell  of  Blackball  and  the  late  James  Dunn,  senior,  on 
22d  November  1794,  Mr  Russell  let  to  Dunn  "  and 
his  beirs-roale  and  subtenants»  but  expressly  exclod- 
ing  all  assignees,  whether  voluntary  or  legal,"  tbe 
farms  of  Meikle  and  Little  Shampher,  and  that  for 
the  space  of  nineteen  years  and  crops  from  and  after 
Martinmas  1794,  *'  and,  thereafter  for  the  life  of  James 
Dunn,  his  second  lawful  son,  to  whatever  period  of 
years  the  said  James  Dann*slife  shall  extend  T  **  For 
which  causes,  and  on  the  other  part,  the  said  James 
Dunn  binds  and  obliges  himself  and  his  heirs  afore- 
said," to  pay  the  rent  therein  stipulated.  James 
Dunn,  senior,  died  in  April  1824,  and  the  defender, 
his  second  son,  took  possession  of  the  farm  withosfi 
challenge,  till  the  present  action  was  raised  in  Decem- 
ber 18S2,  by  the  pursuer  his  nephew,  the  son  of  bis 
deceased  elder  brother,  who  claimed  right  to  the  lease 
as  heir-male  of  James  Dunn,  senior.  The  defender 
alleged  that  the  action  was  founded  on  what  appeared 
to  be  a  mere  error  in  the  wording  of  the  dentinstioo 
of  the  lease,  which  was  written  by  a  common  mes- 
senger-at-arms,  and  which  error  had  been  discovered  at 
the  discussion  of  claims  in  the  Registration  Court  of 
parliamentary  voters  in  18d'i, — that  the  defender  aod 
his  father  had  stocked  the  farm  jointly,  and  po«iie«ied 
it  till  the  expiry  of  nineteen  years,  viz.  Martiiimw 
1813,  when  James  Dunn,  senior,  agreeably  to  his 
understanding  of  the  lease,  ceded  possession  to  tbe 
defender,  who  had  possessed  the  farm  /sver  since,  and 
maintained  his  father  till  his  death,*— that  the  pursuers 
father  had  been  sot  up  in  business  and  provided  for  prior 
to  the  oommencement  of  the  lease ;  and  the  defender 
had  maintained  and  educated  the  pursuer  himself  for 
upwards  of  twenty  years  (his  father  having  died  while 
he  WHS  an  infant),  and  set  him  up  in  business  as  a  shoe- 
maker in  Ardlair ;  and  farther,  that  the  pursuer,  on 
the  error  being  discovered,  being  satisfied  that  the 
right  to  the  leas^  belonged  to  the  defender,  had 
granted  to  him  the  following  letter,  which  excluded 
the  present  claim : 

**  \9th  October  ISS^^Deaa  Uncle— I  have  hcmni  report* 
concerning  my  title  at  Uw  to  claim  the  farm  of  Shampher,  pre* 
aently  ponaested  by  you.  I  hereby  declare  before  James  Leigb- 
ton,  fiowbutts ;  and  Robert  Wood,  Blackness,  that  I  nball  not 
noiv,  nor  ever  after,  daim  any  right  to  Shampher,  being  perfeecif 
con6deiit  in  my  own  mind  that  you  are  tbe  right  and  lawfal 
tenant  of  naid  farm ;  and,  I  remain,  dear  Uncle,  yours  veiy 
affectionately.**        ( Signed)    **  James  Dunn." 

(Si^ied)    '*  Jambs  Lbighton.  WitnrM. 
••  RoBEBT  Wood,  Witnetf." 
Addressed  to  **  James  Dcnk,  Sbampber.'* 

The  pursuer,  on  the  other  hand,  denied  that  Jaroci 
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Dunn,  senior,  prior  to  bis  death,  had  ceded  possession 
to  the  defender,  or  that  it  was  intended  that  the  de- 
fender should  succeed  to  the  lease.  He  did  not  admit 
the  defender's  counter  claims ;  and  as  to  the  letter 
above  quoted,  he  alleged  that  it  had  been  obtained 
from  him  without  the  lease  being  shown  to  him, — that 
he  bad  immediately  thereafter  disclaimed  it ;  and  that 
it  was  null,  as  being  unstamped  and  improbative. 

The  Lord  Ordinary  (Moncreiff),  on  20th  Decem- 
ber 1834, 

**  Having  contidered  the  closed  record,  and  heard  parties*  pro- 
curators thereon,  and  thereafter  made  avisaudum.  Finds  thac  as 
the  contnct  of  lease  produced,  entered  ioto  between  the  late 
Francis  Russell,  Esquire,  and  the  late  James  Dunn,  bears,  in 
express  terms,  chat  the  lands  are  let  *  to  the  said  James  Dunn 
and  his  kein-male  aiid  sub-tenants,  but  expressly  excluding  all 
•ss^ees ;'  mod,  as  it  is  admitted  on  this  record,  that  the  pursuer 
is  the  eldest  son  of  George  Dunn,  who  was  the  eldest  son  of 
Che  said  James  Dunn,  and  predeceased  him  ;  the  right  in  the 
said  lease  did,  on  the  death  of  the  said  James  Dunn  in  1824, 
devolve  on  the  pursuer  as  his  heir-male,  and  was  vested 
in  bim  without  service :  Finds,  that  the  import  and  effect 
of  Che  destihatioa  so  expressed  in  the  deed  of  lease  are  not  al- 
tered by  the  circunstance  of  Che  endurance  of  the  right,  after  the 
death  of  the  original  teoaot,  having  been  placed  on  the  life  of 
the  defender,  his  second  son,  which  must  be  presumed  to  have 
been  selected  for  good  reasons,  for  the  benefit  of  the  heir-male, 
whoever  he  might  be :  Finds  that  none  of  the  statements  in  Che 
record  are  relevant  to  control  the  express  and  unambiguous  terms 
of  the  regular  eontiiacc  of  lease :  Finds  that  the  pursuer's  right 
Co  reeUin  the  benefit  of  the  lease  cannot  be  barred  by  the  iro- 
probacive  letter  of  the  19th  October  I8d2,  signed  by  him  under 
the  cnrcumstanoesl  explained  in  the  record,  and  departed  from 
soon  after  that  date :  Therefore,  so  far  repels  the  defences,  and 
decerns  and  declares  in  terms  of  the  declaratory  conclusion  of 
cbe  libel ;  and  farther,  ordains  the  defender  to  remove  from,  and 
cede  possession  of  the  kads  and  premises  in  question,  in  terms 
of  the  eooclasioD  to  that  effect,  and  decerns  accordingly ;  but  re- 
serving  to  either  party,  if  so  advised,  forthwith  to  spply  to  the 
Lord  Ordinary  for  a  remit  to  persons  of  skill  to  report  on  the  pre- 
sent state  of  the  farm  and  premises :  Finds  that  the  defender 
baying  possessed  tbe  said  farm  since  the  deoth  of  his  father,  James 
Ponn,  either  without  any  title,  or  as  tbe  nearest  mole  agnate  ^- 
Citled  to  act  as  the  tutor  or  curator  of  the  pursuer,  is  bound  to 
render  an  aecoant  of  tbe  rents  and  produce  of  the  said  farm  during 
the  period  between  the  death  of  the  said  James  Dunn,  and  the 
raising  of  the  present  action ;  but  reserves  to  him  the  benefit  of 
all  claims  or  pleas  founded,  either  on  meliorations  hvnafide  exe- 
cuted on  the  farm,  or  advances  made  by  him  in  the  maintenance, 
education,  or  fitting  out  of  tbe  pursuer,  or  on  his  own  labour  and 
management  in  the  cultivation  of  the  farm,  and  full  credit  for  all 
rents  paid  by  him,  or  other  disbursements  bona  fide  made  on  ac- 
count thereof ;  and  before  farther  answer  as  to  the  conclusions 
of  the  libel  for  accounting  and  violent  profits,  appoints  the  de- 
fender to  lodge  in  process  an  account  of  the  rents  and  produce 
of  tbe  fiutn  during  the  period  above  menciooed,  cogether  with  a 
specific  and  particular  statement  of  the  nature  and  amount  of 
the  counter  claims  which  he  means  to  insist  in,  and  that  by  the 
20th  day  of  February  next,  and  reserves  all  questions  of  expenses. 
**  Noie,-^YeTj  few  observations  are  necessary  in  explanation 
of  this  interlocutor.  The  terms  of  the  lease  are  explicit,  ad- 
mitting of  no  double  oonstmction ;  aiid  the  Iiord  Ordinary  has 
no  idea  thac  such  a  deed  of  lease,  followed  by  long  possession, 
can  be  controlled,  after  tbe  death  of  the  original  tenant,  by  parole 
evidence  of  such  things  as  tbe  defender  alleges.  Tbe  idea,  in- 
deed, of  its  having  lieen  from  the  first  intended  by  tbe  father  to 
give  up  bis  own  right  as  tenant  at  the  end  of  the  19  years,  is  ab- 
surd and  incredible.  But  it  Is  enough  that  the  deed  will  not 
admii  of  such  a  construction.  Whea  tbe  record  was  made  up 
before  Lord  Mockenaie,  tbe  origitud  contract  bod  not  been  pro- 
duced, and  the  Lord  Ordinary  only  discovered  this  in  the  course 
of  the  debate*  It  has  now  been  produced  in  obedience  to  his 
order.  Two  things  appear  from  it.  It  is  in  all  respects  a  pro- 
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bative  instrument,  and  duly  tested  as  between  Mr  Russell  and 
tbe  iate  James  Dunn,  as  the  ordy  parties  to  it,  except  that  it  is 
only  signed  by  the  initials  I.  D.,  instead  of  tbe  full  name  of  the 
tenant.  This  last  circumstance  seems  to  be  of  no  consequence 
in  the  present  question,  as  the  testing  clause  and  the  subscription 
of  the  witnesses  are  perfect,  and  possession  of  thirty  years  fol- 
lowed on  it  in  James  Dunn's  lifetime.  But  it  also  appears  that, 
though  no  other  person  is  mentioned  from  the  beginning  to  the 
end  of  the  lease,  the  name  of  '  James  Dunn,  junior,*  is  written 
on  every  page,  and  the  last  subscription  is  on  the  back  or  title 
part  of  the  paper  when  folded.  At  what  time  this  name  was 
so  written,  or  whether  it  was  done  in  presence  of  old  James 
Dunn  or  of  Mr  Russell,  does  not  appear.  '  But  it  evidently  can 
have  no  effect  to  furnish  any  defence  to  the  present  action. 
Though  the  Lord  Ordinary  thinks  that  the  defence  of  6ona^</0i 
is  not  relevant  to  defend  the  party  against  the  demand  of  account- 
ing, seeing  that  he  really  had  no  title  at  all,  unless  it  was  the  title 
of  the  pursuer,  it  is  very  possible  that  he  (nay  make  out  such  a 
bona  fides  as  may  consist  in  an  actual,  though  very  absurd  error,  to 
the  effect  of  letting  in  his  counter  claims  for  meliorations  or  ex- 
penditure fairly  made  under  the  influence  of  such  error.  Tbe 
Lord  Ordinary  leaves  all  such  questions  open.  He  only  has 
a  clear  opinion,  that  the  case  is  not  within  the  legal  rule  of  bona 
fide  consumption  to  prevent  all  accounting." 

The  defender  reclaimed : 

Lord  JuttuX'Clerk  said,  I  have  not  been  able  to  discover  any 
grounds  for  altering  the  interlocutor ;  and  the  inspection  of  the 
lease,  instead  of  bettering  tbe  defender's  case,  bos  only  made  it 
worse. 

Lord  GlefUee.^^1  am  of  the  same  opinion. 

Lord  Mednn^^'l  also  am  of  the  same  opinion.  If  it  be  true 
that  at  the  end  of  nineteen  years  James  Dunn,  senior,  gave  up 
the  possession  to  the  defender,  and  that  such  was  the  intention 
of  the  parties,  they  ought  to  have  gone  to  tbe  landlord  in  plaee 
of  this  messenger,  and  tbe  matter  would  have  been  properly  ar- 
ranged. I  do  not  say  that  the  arrangement  would  have  been 
unreasonable,  but  I  cannot  go  beyond  this  express  clause  in  the 
leose. 

Lord  Meadotobanlu^^l  am  perfectly  clear  that  the  interlocutor 
is  right  There  ore  no  termini  habiiet  for  listening  to  an  argument 
on  intention.  Had  James  Dunn,  senior,  meant  to  have  brought 
in  his  second  son,  he  would  not  have  taken  a  lease  excluding 
him.  As  to  the  signature  of  the  defender,  attached  to  the  lease, 
independent  of  tbe  ink  being  different,  the  tesring  clause  shows 
that  the  lease  was  only  subscribed  by  two  porties. 

The  Court  adhered^  with  expenses  gince  the  date 
of  the  Lord  Ordinary's  interlocutor. 

Lord  Ordinary,  Moncreiff. — Act,  H.  J.  Robertson ;  C.  F. 
Davidson,  W.S.,  jige/U^-^Ali,  Skene  and  Wilson;  Thomas 
Baillie,  S.S.C.,  Agent — Mr  Thomson,  CiM.— [G.i>.] 


2Sth  February  1835. 
Spcond  Division. — (W.  H.  D.) 

No.  217. — Thomas  C.  Haggart  &  Othbrs  (Jambs 
Russell's  Trustees),  v.  Captain  David  Rus- 
sell &  Others,  Defenders* 

Provisions  to  Younger  Children— Heir— ^yaiA«r  honing  dis- 
poned, in  his  antenuptial  contract  of  marriage,  his  esUUe  to  his 
eldest  son,  under  the  special  burden  of  certain  provisions  to  the 
younger  children  of  the  marriage  i  and  having  afterwards  con» 
traeted  large  debts,  and  died,  leaving  a  free  reversion  intvffl* 
dent  to  answer  the  special  provisions  of  the  younger  ehUdren-^ 
Held  that  the  younger  children  are  entitled  to  the  whole  revertiont 
to  the  excluuon  of  the  heir. 

The  late  Colonel  James  Russell  of  Woodside,  by 
antenuptial  contract  of  marriage,  dated  the  25th  of 
April  1608,  provided  and  disponed  to  himself,  whom 
failing,  to  the  son  or  sons  to  be  procreated  of  the 
marriage  thereby  contracted  between  him  and  Miss 
Mary  Stirling — the  elder  always  succeeding  before 
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the  yotinger-^and  the  heirs  whaUoever  of  their  bodies 
successively,  whom  fiailing,  to  a  series  of  other  heirs, 
all  and  whole  his  lands  and  estate  of  Woodside,  and 
others  therein  mentioned.  In  the  same  deed,  provi- 
sion was  also  made  for  the  younger  children.  In  the^ 
event  of  there  being  oaly  one  younger  child,  whether 
male  or  female,  the  sum  of  £5000  Sterling  was  pro* 
vided;  and  in  the  event  of  there  being  two  or  more 
such  yonnger  children,  the  sum  of  £8000,  to  be  divided 
equally  between  or  among  them,  and  to  be  paid  the 
said  provisions  at  the  first  term  of  Whitsunday  or 
Martinmas  after  their  father's  decease,  with  interest 
during  the  not-payment  of  the  same.  This  part  of 
the  settlement,  which  is  introduced  upon  the  narrative 
that  parents  frequently  omit  to  maue  provisions  for 
their  younger  children,  and  that  Colonel  Russell  was 
anxious,  during  his  lifetime,  to  guard  agaiast  such 
omission,  is  followed  up  by  a  clause  in  these  terms : 

**  Deelariog  always,  as  it  is  hereby  specially  provided  and  de- 
dared,  that  notwithstanding  of  the  provisions  before  written, 
conceived  in  favour  of  the  said  child  or  children,  other  than  the 
heir  of  this  marriage  succeeding,  as  said  is,  to  the  said  lands  and 
estate,  yet  they  shall  only  take  effect  in  the  event  of  the  said 
James  RosseU's  making  do  other  provisions  in  their  favour ;  and 
it  shall  be  lawful  to  him,  and  in  his  power,  to  augment  the  fore* 
said  provisions  to  a  younger  child  or  children,  at  his  pleasure, 
the  said  provisions  being  hereby  granted  to  them  solely  with  a 
view  to  remedy  their  father's  omission  in  providing  his  younger 
child  or  children,  but  nowise  with  any  intention  to  restrain  his 
power  of  increasing  these  provisions  to  a  younger  child  or  chil- 
dren at  his  pleasure.*' 

On  7th  March  1813,  when  several  children  had  been 
bojra  of  the  marriage,  Colonel  Russell  executed  a  trust- 
disposition  and  mortis  causa  deed  of  settlement,  con- 
reying  to  trustees,  for  the  purposes  therein  expressed, 
all  the  estates  of  every  description  then  belonging  to 
him,  or  which  should  belong  to  him  at  the  time  of  his 
death.  By  this  deed  he  greatly  increased  the  provi- 
tiQiifl  in  £svQur  of  his  younger  children, — one  of  the 
purposes  of  the  trust  being  for  payment  to  John  Rus- 
•elU  his  second  son,  of  the  sum  of  £4000  Sterling,  and 
of  the  like  sum  to  every  other  son  that  might  there? 
ftfter  be  procreated  of  the  marriage ;  and  to  each  of 
his  daughters,  Mary  and  fUizabeth  Russell,  the  sum 
of  £3000,  and  the  like  sum  to  every  other  daughter 
that  might  afterwards  be  born ;  together  with  a  yearly 
annuity  of  £50  Sterling  to  each  of  the  daughters,  com- 
mencing at  the;  first  term  of  Whitsunday  or  Martin- 
mas afi(er  their  severally  attaining  the  age  of  fiifteen 
years  complete^i  and  continuing  so  long  as  they  re- 
mained unmarried.  The  principal  sums  thus  provided 
to  the  younger  children  were  made  payable  both  to 
aons  and  daughters,  on  their  reaching  majority, — the 
interest  on  the  sons'  provisions  being  declared  to 
run  only  from  the  date  of  payment,  while  in  the  case 
of  the  daughters,  it  was  made  to  commence  at  the 
first  term  after  their  father's  death ;  and  with  refer- 
ence to  the  whole  of  these  provisions,  it  was  declared 
that  the  portion  of  any  child  dying  in  minority  should 
^ccre9ce  to,  and  form  part  of  the  trust-estate  to  be 
cpi^veyed  and  made  over  to  David  Russell,  the  eldest 
4^11  o/  the  ro^rriage»  after  executing  the  various  pnr- 
iM>§ef  of  the  trust.  The  deed  fi^ther  contained  a 
daose  authorising  the  trustees  to  sell  and  dispose  of 
th^  If  nds  of  Wpodsid?,  and  all  the  other  property 


thereby  conveyed  to  them,  as  they  should  think  ne- 
cessary for  carrying  the  objects  of  the  trust  into  effect; 
and  there  was  a  reservation  of  full  power  to  thegraoter 
to  alter  or  revoke  at  any  time  during  his  life.  In 
1828,  Colonel  Russell  having  fallen  into  pecaniary 
difficulties,  executed  a  deed  of  alteration  and  partial 
f  evocation  of  the  trust- settlement,  restricting  the  pro- 
visions of  the  younger  sous  to  £2000  each,  and  ap- 
pointing the  interest  on  them  to  run  from  bis  death, 
but  making  no  change  whatever  in  the  provisions  ecu- 
ceived  in  favour  of  his  daughters,  either  as  respected 
the  annuity  or  the  principal  sums  settled  upon  them. 
He  died  on  the  17th  December  1830,  having  been 
predeceased  by  his  wife,  Mrs  Russell,  and  leaving  m 
the  issue  of  the  marriage,  Captain  David  Russell,  the 
claimant,  his  eldest  son  and  heir,  besides  three  younger 
sons  and  four  daughters,— -all  of  these  children,  except 
the  eldest  son,  bemg  in  minority  at  the  time. 

His  trustees  having  found,  on  entering  on  the  ma- 
nagement, that  the  debts  amounted  to  £^8,000,  imme- 
diately proceeded  to  realise  tbe  estate  by  making  op 
titles  in  the  person  of  Captain  Russell,  and  seHiiigtbe 
lands  at  the  price  of  £34,000.  The  balanee  of  £6000 
being  the  only  reversion  to  the  family,  the  trusteM 
brought  the  present  action  of  multiplepoinding,  call- 
ing Captain  Russell  the  heir,  and  the  yonnger  chil- 
dren, for  the  purpose  of  ascertaining  how  it  should  l>e 
distributed.  Captain  Russell  appeared,  and  maiiiuia- 
ed  his  right  in  equity  to  be  ranked  pari  passu  with 
the  younger  children. 

On  the  part  of  the  younger  sons,  who  claimed  for  tlie 
full  amount  of  their  augmented  provisions,  it  wsl^  plead' 
ed — 1.  That  the  jus  crediti  of  Colonel  Russell's  heir  us* 
der  the  antenuptial  contract,  is  a  qualified  jus  creditu 
being  subject  to  all  the  burdens  and  provisions  legally 
imposed  by  that  contract. — II.  The  trust-deed  exe« 
cuted  by  Colonel  Hussell  was  not  of  the  nature  of  a 
gratuitous  deed  to  disappoint  the  heir,  but  was  ia 
strict  fulfilment  of  the  matrimonial  conditions;  nor 
can  the  question  of  the  reasonableness  of  the  aagmentrd 
provisions  be  raised  ;  and.  III.  The  provisions  left  by 
Colonel  Russell  to  his  younger  sons,  under  the  deed 
of  restriction,  were  not  gratuitously  exorbitant,  bol 
were  rationally  modified  and  restricted,  with  a  view 
to  meet  the  exigencies  of  his  afiaire. 

For  the  only  surviving  daughter  it  was  argued,  in 
addition  to  the  pleas  maintained  for  the  younger  soust 
that  the  annuities  provided  to  the  daughters  are  in  their 
nature  alimentary,  and  from  the  terms  of  the  provisioa 
generally,  they  are  entitled  to  be  preferred  ior  pay- 
ment of  them  OB  the  surplus  fund;  or  at  all  events, the 
estimated  value  of  these  annuities  ought  to  be  taken 
into  account  in  appointing  the  share  of  the  surplus 
fund  which  may  be  foMnd  to  belong  to  them.  TIm 
terms  of  the  clause  founded  on  by  Miss  RiMaell  were 
as  follows : — **  With  an  yearly  annuity  to  each  of  Df 
daughters  above  named,  and  to  each  other  dangbter  I 
may  yet  have  of  my  present  marriage,  while  tbey  re- 
main unnoarried,  of  the  sum  of  £50  Sterling*  ^^ 
which  annuity  shall  be  payable  half-yearly  to  each  of 
my  said  daughters,  and  to  commence  at  the  first  tenn 
of  Whitsundhsy  or  Martinmas  after  their  severally  at- 
taining the  age  of  fifteen  years  complete,  with  in- 
terest while  the  same  remams  unpaid."    It  was  ar- 
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giied,  inter  alia.  That  tbis  annnlty  was  intended  to  be 
a  separate  and  alimentary,  and  not  merely  an  ordinary 
additional  provieion :  Thai  this  vraa  shown  by  the  cir- 
curastance  of  its  terminating  on  marriage,  when  the 
circumstances  of  the  annnitants,  being  altered,  ren- 
dered the  continuance  of  the  annuity  unnecessary. 

The  Lord  Ordinary  (13th  January  1835,)  made 
aTwandum  with  the  procesato  tlie  laner-Houae,.  ae- 
cumpaoyiog  his  interkieatar  wi^b  the  fallowing 

••  JVb/€. — The  Lord  Ordinary  reports  this  case  without  a 
judgaienc,  partly  that  those  concerned  may  have  a  final  decision 
with  the  least  possible  delay  and  expense ;  and  chiefly  because 
the  argument  for  the  heir  resolves  very  much  into  an  appeal  to 
the  general  equitable  powers  of  the  Court,  which  he  cannot  but 
feel  that  an  individual  Judge  should  not  be  forward  to  exercise. 
He  caiuiotsay  that  he  has  perfectly  made  up  his  mind  upon  the 
<]uestion  ;  but  he  is  inclined  to  think  that  the  younger  children 
rnuat  be  preferred,  pari  pansu,  to  the  whole  fund  in  medio,-^ 
the  sons,  as  creditors  each  for  ^2000,— and  the  daughters  for 
c{3000  plua  the  present  value  of  her  annuity  of  ;£50,  as  that 
may  be  ultimately  ascertained.     This  is  a  hard  result  for  the 
heir,  and  may  be  fairly  held  as  OTie  not  actually  contemplated  by 
the  father  at  the  date  of  any  of  his  settlements.     But  it  is  dif- 
ficult to  hold  this  a  mere  questio  voluntaiis;  and  even  if  it  could 
be  so  held,  the  Lord  Ordinary  apprehends  that  the  voluntary 
contraction  of  debt,  without  any  subsequent  alteration  of  the 
settlements,   muMt  be  taken  as  legal  indications   of  a   will  to 
mnke  that  distribution  of  the  property  which  the  law,  under 
such  circumstances  should  prescribe.     The  whole  difficulty  of 
the  case  arises  from  the  shortcoming  being  occasioned  by  large 
debts,  and  not  from  an  over-estimate,  or  a  full  in  the  value  of 
the  property.     If  it  had  arisen  from  the  last  cause,  though  the 
hardship  to  the  heir,  and  disappointment  of  the  actual  will  of  the 
father,  would  be  the  same,  the  Lord  Ordinary  humbly  thinks 
the  argument  would  not  be  mnintainable.     If  a  man,  believing 
bis  whole  estate  to  be  worth  ^50,000,  settles  it,  in  a  marriage- 
contract,  on  the  heir  of  the  marriage,  but  under  the  specif  bur- 
den of  ;£  15,000  to  younger  children,  and  at  his  death  the  property 
is  fto  depreciated  that,  though  there  is  no  debt,  it  is  only  worth 
^15,100,  it  is  conceived  to  be  dear  that  the  heir  could  only  get 
£\O0;  and  that,  if  it  was  only  worth  jC  15,000  the  whole  must 
be  divided  among  the  younger  children,  and  the  heir  will  get  no- 
thing.    It  will  be  the  same  if  he  directs  trustees  (as  in  tbis 
rase),  fir»t  to  pay  over  j£  15,000  to  the  younger  children,  and 
Chen  to  convey  the  residue,  in  general  terms,  to  the  heir.     If 
there  is  no  reaidue,  he  will  equally  get  nothing, — though  the 
]*ersfjna  predilecia.     The  question  then   is,   whether  the  same 
con^quenee  roust  follow,  where  the  shortcoming  is  owing,  not 
to  tbe  failure  or  depredation  of  the  property,  but  to  the  claims 
of  oneroo»  creditors  ?     This  is  very  well  put  in  the  case  for  the 
heir;  and  the  Lord  Ordinary  should  be  welt  pleased  if  the 
Court  should  enter  into  the  distinction.     The  statement  is,-^ 
here  is  an  estate  (or  the  price  of  an  estate)  actually  vested  in 
tbe  trustees  to  the  extent  of  ^34,000.      Of  this  they  are 
directed  to  pay  j88000  (or  £9000)  to  the  youngi*r  children,  and 
thereat,  or  £^6,000,  to  the  heir;   and  in  tbis  proportion,  if 
there  were  no  eneditors,  the  property  would  certainly  be  divided. 
But  creditors  come  in,  and  take  away  £2(^,QQ0,  leaving  only 
^6000,  instead  of  £34,000  to  the  family.    The  provisions,  both 
to   tbe  younger  children  and  the  heir,  must  therefore  suffer 
abatement;  but  ought  the^  not  to  suffer  it  equallv?  Now  that 
the  lands  have  been  aold,  it  is  as  certain  that  tbe  heir's  share  is 
£26,000,  as  that  that  of  tbe  younger  children  is  £8000 ;  and,  if  it 
bad  been  so  expressed  in  the  settlements,  would  they  not  have 
been  in  pari  eumf     The  younger  children's  £8000, 'it  may  be 
arf^oed,  ia  not  properly  a  burden  On  the  reversionary  share  of  the 
faeir,  but  geoerally  upon  the  whole  property  destined  to  the  fa- 
mily.     If  that  whole  property  is  inauffident  to  answer  that  bur- 
den, the  faeir  may  hove  no  reversion;  but,  if  it  extend  to  a  far 
(greater  extent  at  tbe  father's  death,  and:  is  taken  up  by  his  true- 
tees,  then  the  daima,  both  of  heir  and  of  younger  children,  may 
be  held  to  attach  to  it  in  proportion  to  their  extent,  and  only 
afterwards  to  suffer  a  lateable  abatement,  from  the  competition 


of  onerous  creditors.     If  the  trustees  had  brought  fhe  whole 
£34,000  into  Court,  as  the  fund  in  medio  in  this  multiplepoind.' 
ing,  and  called  the  creditors  as  defenders  along  with  the  children, 
the  result  would  have  been  that  the  younger  children   would* 
have  been  entitled  to  claim  for  £8000,  tbe  heir  for  £26,000, 
and  the  creditors  for  £28,000 ;  and  if  the  last  had  been  pre- 
ferred prima  loco,  why  should  not    the  other  two   have   been 
ranked  pari  passu  on  the  balance?     This  is  the  view  of  tie 
heir's  case  which  has  most  struck  the  Lord  Ordinary ;  and  he 
shall  be  glad  if  the  Court  can  adopt  it.     But  he  has  already 
intimated,  that  he  thinks  it  is  answered  by  the  consideration, 
that  the  estate  really  left  to  the  heir,  under  burden  of  the  young- 
er children's  provisions,  is  not  the  gross  extant  estate,  worth 
£34,000,  but  the  free  or  disposable  estate,  worth  only  £6000 ; 
and  that  the  specific  provisions  to  the   younger  children  are 
truly  a  burden  upon  tbis  estate,  and  may  totally  exhaust  it    Tbe 
difficulty  of  the  heir's  case  is  increased  by  the  special  terms  of! 
the  trust-deed  (which  in  this  respect  are  conceived  to  be  clearly 
within  the  reservation  in  the  contract  of  marriage),  directing 
the  trustees  first  to  pay  over  the  special  provision  to  the  younger 
children,  and  then  to  convey  the  residue  in  general  terms  to  the 
heir  (see  page  33  of  copy  produced).     The  rule- of  law  as  to 
special  and  general  legacies,  leads  also  to  the  same  conclusion. 
This  plan  of  ranking  the  heir  and  younger  children  port  poMsu, 
according  to  what  would  have  been  respective  interests  in  the 
estate,  if  there  had  been  no  creditors,  is  the  only  one  which  the* 
Lord  Ordinary  thinks  can  be  plausibly  maintained  for  the  heir. 
The  idea  of  giving  him  an  equal  interest  with  the  other  children, 
upon  some  analogy  to  the  law  of  cotlaiion^  appears  to  him  to  be 
quite  inadmissible.     If  the   hdr  is  totally  excluded,  and  the 
younger  children  preferred  to  the  whole  fiind,  it  will  scarcely  be 
worth  while  to  determine  whether  they  shall  all  rank  equally 
(inter  se)  for  £8000,  iu  terms  of  tbe  original  marriage-contract, 
or  the  three  sons  for  £6000,  and  the  daughter  for  £3000,  and 
her  annuity,  in  terms  of  the  trust-deed  and  deed  of  restriction ; 
and,  if  the  heir  is  to  rank  for  £26,000,  the  point  is  still  more 
immaterial.     The  principle  upon  which  it  turns,  however,  is  one 
of  some  delicacy  and  importance ;  and  with  reference  to  it,  tbe 
Lord  Ordinary  would  observe,  that  such  a  general  reservation, 
to  vary  or  increase  the  provisions  to  younger  children,  as  occurs 
in  this  marriage-contract,  would  not,  in  his  opinion,  warrant  such 
an  increase  as  would  substantially  defeat  or  render  illusory  the 
original  provision  of  the  estate  in  favour  of  tbe  heir;  and  that, 
on  this  account,  he  should  have  been  inclined  to  bold  the  addi- 
tional provisions  in  the  trust-deed,  previous  to  their  restrictiorr, 
as  objectionable.     But  as,  by  that  restriction,  they  are  now 
brought  back  very  nearly  to  the  sum  in  tbe  original  contract 
(viz.  to  £9000  and  some  odds,  instead  of  £8000),  he  should  not 
be  dispose^,  as  things  stand  at  present,  to  listen  to  any  challenge 
on  the  ground  of  exorbitancy.  It  occurred  to  him  at  one  time  that 
the  heir,  if  not  found  entitled  to  claim  as  above  suggested,  might 
still  assert  an  interest  in  the  fund,  on  that  clause  of  the  trust-deed 
(page  35  of  copy  in  process,)  which  provides,  that,  in  the  event 
of  the  death  of  any  of  the  younger  childreu  before  attaining  tbe 
age  of  twenty- one,  *  their  provisions  shall  fall  and  accresce  to  the 
residue  to  be  conveyed  to  my  eldest  son,  as  before  mentioned.* 
No  fewer  than  three  of  the  daughters,  it  is  understood,  have 
died  in  this  situation,  and  if  their  shares  should  not  be  held  to 
have  lapsatif  but  only  to  have  passed  and  been  transferred  to  the 
heir,  as  a  substitute  or  conditional  institute,  he  would  now  be 
entitled  to  rarik,  and  his  brothers  and  sister,  to  the  extent  of  no 
less  than  £9000.     He  may  consider  whether  such  a  claim  may 
still  be  urged  at  the  advising;  but  the  Lord  Ordinary  inclines  to 
think  that  it  could  not  be  maintained,- and  that  the  clause  im* 
ports  a  total  lapse  or  extinction  of  the  claim  for  such  shares*  ex- 
cept merely  to  tbe  effect  of  increasing  the  residue,  which  is  still 
insuffident  to  satisfy  tbe  other  special  chiims  which  have  not  so 
lapsed.     If  it  were  otherwise,  the  exorbitancy  of  tbe  provisions, 
even  under  the  deed  of  restriction,  would  be  liable  to  very  serious 
question.     Tbe  daughter's  claim  to  a  preferenoe  for  her  annuity, 
as  an  aiimeniiuy  fund,  cannot,  as  the  Lord  Ordinary  thinks,  be 
admitted.     He  does  not  think  it  alimentary ;  and,  if  it  were,  he 
apprehends  this  would  not  save  it  from  an  abatement,  rendered 
necessary  by  debts  o/ibe  Ustaior,     It  should  be  very  moderately 
valued,  and  upon  a  brood  equitable  estimate; — ^the  whole  of  her 


Sd2 


THE  SCOTTISH  JURIST. 


[March 


provisions,  beyond  her  equal  sbare  of  the  i€8000  in  the  contract 
of  marriage,  being  barely  defensible." 

The  Coart  an&nimously  concorred  in  the  opinion 
expretffied  by  the  Lord  Ordinary,  and  (25th  February 
1835),  pronounced  the  following  interlocator : 

<*  Repel  the  claim  of  Captain  David  Russell,  as  heir  of  his 
father,  to  any  part  of  the  fund  in  medio :  Find  that  the  fund 
falls  to  be  divided  equally  among  the  younger  children  of  the 
marriage,  in  terms  of  the  antenuptial  contract:  Find  that  the 
expenses  of  the  present  process  ought  to  be  paid  out  of  the  fund, 
and  remit  to  the  Lord  Ordinary  to  apply  these  findings,  and  pro* 
ceed  accordingly.** 

Lord  Ordinary,  Jeffrey. — Act.  Dundas. — Alt,  M.  Napier  and 
Moncreiff. — Dundas  and  Wilson,  W.  S.,  M'MiUan  and  Grant, 
W.S.,and  Robertson  and  Spence,  W.S.,  Agents^-^T,,  Clerk,'-^ 

Sd  March  1835. 

First  Division.— (  G.  D. ) 

No.  218. — Mrs  J.  Finlay  or  TtRPiN,  Petitioner* 

Records,  Public— Process. 

A  petition  for  warrant  to  transmit  an  extracted 
process  of  advocation  from  the  record  to  the  clerk  to 
a  process  of  reduction  of  a  decree  of  wakening  of  the 
advocation,  having  been  intimated  to  the  deputy- 
keeper  of  the  records,  and  no  answers  lodged,  the 
Court  (without  ordering  service)  de  piano  granted  the 
prayer  of  the  petition. 

Act.  Deas;  Brown  and  Miller,  Agents.-~[G.D.] 


Sd  March  1835. 
FiBST  Division. — (G.  D.) 

No.  219. — Charles  Ferrier,  Pursuer^  v.  Sir  John 
Hay  qf  Hayston  and  Others,  Defenders. 

Turnpike — Road  Act — Clause — Circumttancei  in  which  found, 
that  a  line  of  road  made  by  A.,  one  of  a  number  of  road  trustees, 
was  to  be  considered  as  one  of  the  lines  of  communication  in  the 
first  district,  sanctioned  by  the  county  road  act ;  and  that  the 
trustees  having  taken  benefit  from  A*  *s  operations,  and  erected  a 
new  toU'har  on  the  road,  they  were  bound  to  rank  him  on  the 
whole  tolls  of  the  first  district,  in  thfi  proportion  which  the  turn 
advanced  by  him  bore  to  the  advances  of  the  other  trustees ;  and 
tkfU  the  said  road  Jell  to  be  kept  in  repair  from  the  genaral  funds, 
in  the  same  nusnner  with  the  other  roads  of  the  first  district. 

This  case,  which  turned  upon  the  construction  of  the 
Road  Act  for  the  county  of  Peebles,  and  of  the 
minutes  and  proceedings  of  the  road  trustees,  will  be 
sufficiently  understood  from  the  following  interlocutor 
and  note  of  the  Lord  Ordinary,  and  interlocutor  of  the 
Court  (prepared  by  Lord  Balgray) : 

"  24th  June  1834. — The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  and  having  afterwards  considered  the  closed  re- 
cord, productions  and  whole  process — Finds  that  the  pursuer  is 
liable,  conjunctly  and  severally  along  with  the  other  five  trustees 
of  the  first  district,  namely,  the  defenders  and  Mr  Ker,  for  the 
CKpense  incurred  in  making  the  road  from  Carlops  to  Ingraston, 
together  with  the  first  lot  of  the  Badinsgill  road;  but  of  consent, 
finds  that  he  is  entitled  to  be  relieved  from  that  responsibility, 
on  his  agreeing  to  either  of  the  alternatives  proposed  to  him  bv  the 
defenders  in  the  minute  of  the  29th  of  November  1893:  Finds 
that  the  pursuer  is  not  entitled  to  be  allocated  on  the  revenue 
arising  from  the  tolls  of  the  district,  falling  under  the  assigna- 
tion of  the  Sd  and  4th  of  September  1890,  for  the  sum  expended 
by  him  in  making  the  second  and  third  lots  of  the  Badinsgill 
ruad,  pari  pauu  with  the  district  trustees,  for  the  sums  which 
they  have  expended,  or  are  liable  for,  on  account  of  the  Carlopr 
and  Ingraston  road,  and  the  first  lot  of  the  Badinsgill  road ;  but 


that  he  is  entitled  to  be  ranked,  seeundo  loeot  for  the  expense  of 
the  said  second  and  third  lots  on  the  said  revenues ;  and  there- 
fore,  and  in  respect  the  defenders  ofiered  at  the  commencement 
of  the  action  to  settle  with  the  pursuer  on  those  terms,  assioilziei 
them  from  the  conclusions  of  the  action,  and  decerns:  Finds 
the  pursuer  liable  in  expenses,**  &c. 

*'  Note.—  It  is  clear  that  the  trustees  under  the  late  Act 
(passed  in  1890)  for  making  and  repairing  the  turnpike  roads  in 
the  county  of  Peebles,  were  not  bound  to  commence  all  the 
roads  mentioned  in  the  10th  section  at  the  same  time ;  on  tbe 
contrary,  thirty-one  years  were  allowed  them  for  carrying  tbe 
Act  into  execution.  It  is  equally  clear  that  the  six  trustees  of  tbe 
first  district,  when  they  ofiered,  in  terms  of  the  40th  section,  to 
noake  the  new  line  of  road  between  Carlops  and  Ingrasron, 
with  the  communications  connected  therewith,  and  received  tn 
assignation  to  the  tolls  for  that  purpose,  were  not  bound  to  make 
this  road,  and  all  the  communications  connected  with  it,  at  the 
same  time,  it  appears  from  various  documents  to  wbicb  tbe 
defenders  refer,  particularly  the  minute  of  the  20th  April  1831, 
Mr  Ferrier*8  letter  to  Mr  Goldie,  25th  June  1831,  with  several 
others,  and  also  from  the  circumstances  stated  in  Mr  Woddrop's 
report,  dated  in  October  1832,  that  all  parties  understood  that 
the  tolls  assigned  should  be  applied  in  tbe  first  place  towards  the 
making  of  tbe  Carlops  and  Ingraston  road,  and  meeting  tbe 
claims  of  compensation  arising  in  consequence.  It  is  true  that 
tbe  pursuer,  after  an  interval,  applied  for,  and  obtained  leave  to 
make  the  second  and  third  lots  of  the  Badinf^ill  line,  wbkii 
could  be  of  little  use  to  any  but  himself  and  Lord  Weniyss  until 
the  Mid'Lothian  part  of  that  line  was  completed ;  but  there !« 
no  evidence  that  be  proposed,  or  that  tbe  other  five  district  trus- 
tees consented,  that  this  part  of  the  road  should  be  placed  on 
the  same  footing  with  the  Carlops  and  Ingraston  line.  The  do- 
cuments referred  to  prove  tbe  reverse.  That  he  should  be 
allocated  seeundo  loco  seems  equitable,  although  there  is  no  ex. 
press  stipulation  on  the  subject,  but  to  this  the  defenders  do  not 
object.*' 

On  advising  a  reclaiming  note  for  the  porsuer,  tbe 
Coarti 

**  In  respect,  \mo,  That  by  an  Act  of  Pari  lament,  dated  ^h 
May  1890,  relative  to  tbe  turnpike  roads  in  the  county  of  Peebie?, 
it  is  enacted,  that  certain  roads  are  to  be  surveyed,  made,  im- 
proved, altered,  straightened,  repaired,  and  kept  in  repair,  in  par- 
ticular *  the  road  leading  from  Ingraston  on  the  confines  of 
Lanarkshire,  by  Bridgehouse  to  Carlops  on  the  confines  of 
Mid- Lothian  ;*  and  also  certain  *  new  roads,  bridges  and  con- 
munications,*  among  which  is  stated, '  another  road  of  communi- 
cation from  the  said  new  road  through  the  lands  of  Bridge- 
house,  Slipperfield,  Wakefield,  Badinsgill  and  Caimmuir,  to  tbe 
Cauldstaneslap.*  2do,  That  by  the  40th  section  of  the  Statute 
it  is  declared  and  enacted,  '  That  it  shall  be  lawful  for  tbe  tnis- 
teea,  being  heritors,  within  any  of  the  said  districts,  or  for  wj 
three  or  more  of  them,  to  make  any  of  the  new  roads  and  bridges 
in  such  district  specified  in  the  Act,*  provided  always  that  such 
trustees  being  heritors,  or  some  three  or  more  of  them,  shall  find 
security  to  the  said  trustees  that  the  said  roads  and  bridges  shall  be 
made  and  completed ;  '  and  on  their  finding  such  security,  the  ssid 
trustees  shall  assign  the  tolls  payable  at  any  toll  already  erected  oo 
any  part  of  the  roads  for  which  the  new  lines  shall  besubstitate^f 
or  to  be  erected  on  the  said  roads  and  bridges,  to  the  trustees  sod 
heritors  finding  security  as  aforesaid  for  making  tbe  same; 
and  such  assignments  of  the  toll-duties  shall  remain  as  a  valid 
security  for  reimbursement  of  tbe  making  and  improving  socb 
roads  and  bridges,  and  such  assignations  shall  be  in  tbe  terms 
prescribed  in  tbe  said  recited  Act  passed  in  the  fourth  year  of  the 
reign  of  his  present  Majesty ;  and  the  said  trustees  and  beii- 
tors  who  shall  so  undertake  the  making  of  any  of  the  said  rosds 
and  bridges  in  any  district  and  tbe  whole  or  any  of  tbe  new 
lines  of  communication  therewith,  by  this  Act  authorised  to  be 
made,  shall  have  full  power  to  nudntain  and  keep  up  toli-gstes 
where  they  are  at  present  situated,  or  any  part  of  the  roadi  for 
which  the  new  lines  are  to  be  substitnted,  or  to  remove  the  soitf; 
or  to  place  other  side  or  chedc-bars  thereon,  and  to  levy  tbe 
toll-duties  thereat.*  Stio,  That  at  a  meeting  of  tbe  general  tr^* 
tees  of  the  county,  dated  15th  June  1830,  Mr  Ker,  one  of  (be 
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trustees  of  tbe  first  district,  stated,  tbat  he  was  '  authorised  by 
the  trustees*  to  offer,  in  terms  of  tbe  40tb  section  of  tbe  new 
Statute,  *  to  make  tbe  new  line  of  road  and  bridges  between 
Carlops  and  Ingmston,  with  the  eommunieatioTis  connected  Ihere- 
tn'M,  and  that  he  joined  himself  as  a  trustee  in  the  same  district, 
in  the  tame  ojfer^  and  he  was  authorised  to  oblige  them  to  do  so 
under  the  conditions  and  provisions  contained  in  the  Act ;  and 
they  required  that  the  trustees  should  assign  to  them,  in  the  form 
prescribed  in  the  Act,  4  Geo.  IV.,  the  tolls  payable  at  any 
toU'bar*  erected  or  to  be  erected  within  thejirst  district  of  roads, 
88  de6ned  in  the  said   Act,  as  a  security  to  themjor  reimburse-' 
menl  of  the  expente  to  be  incurred  in  making  and  maintaining  the 
said  roads  and  bridges.*    Ato,  That  at  a  meeting  of  the  trustees 
of  the  first  district  of  road,  on  the  SOth  July  1830,  an  obligation 
was  delivered  on  tbe  part  of  the  pursuer  and  defenders,  whereby 
they  *  did  undertake  the  obligation  come  under  by  Mr  Ker  at 
the  general  meeting  of  trustees,  held  1 5th  June  last,  and  did  oblige 
themselves,  in  terms  of  the  40tb  section  of  the  Act,  to  make  and 
complete  the  new  line  betwixt   Carlops  and   Ingraston,   with 
bndges  and  improvements,  ivUh  the  communications  in  the  first 
district,  and  that  in  terms  of  the  Jet  of  Parliament,*    5io,  That 
in  consequence  of  tbe  obligation  delivered  to  the  general  trus- 
tees an  assignment  was  executed  in  favour  of  the  pursuer  and 
d(*fender,  whereby  a  quorum  of  trustees,  specially  authorised, 
*  granted  and  assigned  to  the  parties  in  this  process,  their  exe- 
cutors and  assignees,  the  toll-duties  payable  at  the  coil-bars 
already  erected  or  to  be  erected  within  thejirst  district  of  roads 
as  de6ned  in  said  Act,  with  all  tbe  powers  and  privileges  of 
erertint;  turnpikes,  and  under  the  conditions  contained  in  said 
Act  of  Parliament,  and  that  in  security  to  them  for  the  reim- 
bursement of  the  expense  incurred  and  to  be  incurred  in  mak- 
ing and  improving  the  said  roads  and  bridges.*     That  this  assig. 
nation  specially  proceeds  upon  the  ground,  that  the  trustees  *  in 
tbe  first  district  had  bound  themselves,  by  minute  of  said  meet- 
ing, ibat  they  would  make  the  new  line  of  road  and  bridges  thereon 
between  Carlops  and  Ingraston,  with  the  communications  there^ 
with,  as  mentioned  in  the  Act,  and  delineated  in  the  plan  re- 
ferred to.*    6to,  That  at  a  meeting  of  the  trustees  on  tbe  20tb 
April  1631,  tbe  pursuer  stated  the  propriety  and  expediency 
of  improving  the  road  from  Bridgehouse  towards  the  Cauld- 
Ktanesiap,  and  offered  to  complete  the  said  road  as  far  as  Badins- 
gill  Burn,  for  which  be  and  the  Earl  of  Wemyss  were  to  sund 
as  creditors  on  tbe  revenue  of  the  trust  for  their  advance,  in 
curb  order  as  might  afterwards  be  determined.     7mo,  That  the 
pursuer  did  thereafter,  during  the  course  of  tbe  year  1831,  exe- 
cute  this  road  of  communication,  and  laid  out  thereon  the 
aura  of  jCo04,  1.  5.     That  in  tbe  minute  of  the  trustees  of  the 
first  district,  of  7th  August  1892,  it  is  stated,  '  that  they  had 
surveyed  and  made  the  first  set  of  a  branch  communication  road 
by  Badinsgill,  and  the  expense  paid  was  £156,  *2.  9.,*  thereby 
adopting  this  road  from  Linton  and  Bridgehouse  to  the  Caold- 
staneslap  as  under  the  trust,  the  expense  laid  out  on  which 
would  have  been  ide,  if  it  were  not  to  be  continued  on  by 
Sadinsgill  to  the  Slap.     8ro,  That  in  consequence  of  tJte  powers 
conferred  on  the  trustees  by  tbe  40th  section  of  the  Act,  and 
confirmed  by  tbe  assignation  of  tbe  general  trusteea  to  them, 
they  erected  a  new  toll-bar  at  the  village  of  Linton  for  the  pur- 
pose of  levying  tolls  upon  all  passengers  and  cattle  travelling  by 
that  communication,  which  bad  been  made  at  the  expense  of 
the  pursuer,  and  that  the  said  new  toll  was  erected  in  conse- 
quence of  taking  away  a  toll-bar  already  erected,  but  situated  in 
tbe  second  district ;  and  that  the  trustees  having  been  challenged 
for  making  this  transference,  they  defended  their  exercising  this 
act  upon  the  terms  of  the  Act  of  Parliament,  and  upon  their 
own  obligation  to  make  this  communication,  and  which  in  part 
had  been  actually  made  by  the  pursuer,  and  accordingly  their 
plea  was  sustained,  and  it  is  now  admitted  that  they  draw  the 
toll-duties  upon  this  line  of  communication  by  means  of  tbe 
new  toll-bar  so  erected  ;  Therefore  recal  the  interlocutor  of  the 
Lord  Ordinary ;  find  that  the  line  of  road  made  by  the  pursuer 
is  to  be  considered  as  one  of  the  lines  of  communication  sanc- 
tioned by  the  Act  of  Parliament,  and  therefore  falls  under  tbe 
obligation  which  the  trustees  undertook  when  they  applied  for 
and  obtained  an  assignation  to  the  tolls  of  the  district ;  also  find 
that  tbe  said  trustees  having  taken  benefit  from  the  operations 


of  the  pursuer,  and  erected  a  new  toll-bar  on  the  said  road,  thev 
are  bound  to  communicate  to  tbe  pursuer  that  security  which 
the  Act  of  Parliament  contemplated,  and  that  they  are  bound 
to  rank  him  in  the  whole  talis  of  thejirst  district^  in  the  propor* 
tion  of  the  sum  advanced  by  tbe  pursuer  which  it  bears  to  the 
advances  of  the  other  trustees  made  on  the  road  from  Carlops 
to  Ingraston,  and  find  and  decern  accordingly :  Farther,  find  that 
tbe  road  in  question  must  be  kept  in  repair  ^m  the  general  funds, 
in  tbe  same  manner  as  the  other  roads  of  the  first  district  of 
tbe  county :  Find  it  unnecessary,  tn  hoe  staiut  to  determine  bow 
far  the  defenders  are  bound  to  take  up  tbe  promissoiy-note 
granted  to  Sir  William  Forbes  for  the  purpose  of  relieving  the 
pursuer :  Lastly,  Find,  in  the  whole  circumstances  of  the  case, 
no  expenses  due  to  either  party,  and  decern  ;  and  remit  to  the 
Lord  Ordinary  to  hear  parties  upon  the  pursuer's  claim  for  the 
sum  to  be  expended  upon  the  road  in  repairs  and  otherwise.** 

Lord  Ordinary,  Corehouse.— ^c/.  Dean  of  Faculty  (Hope) 
and  Graham  Bell;  William  and  J.  B.  Douglan,  W.S.,  jfgenis: 
'—Alt.  Skene,  Rutberfurd,  Handyside  and  William  Forbes; 
Alexander  Goldie,  W.S.,  and  Ker  and  Dickson,  W.&y  Agenlu 
—Mr  BeU,  Cfer*.— LG.Z).l 


^  March  1835. 
First  Division. — (G.  D.) 

No.  220. — John  Grubb,  Pursuer,  v,  Alexander 

PoRTEOuS)  Defender. 

Prescription,  Triennial — Oath  of  Reference — Factor — J  fac^ 
tory  and  commission  having  been  granted  to  two  individuals. 

Jointly  and  separately,  declaring  each  to  be  liable  only  for  his  own 
intromiuions  i  and  one  of  them  having  brought  an  action  againU 
the  heir  of  the  principal  for  faetOT'^fee  and  certain  advances:  and 
the  claim  for  factor-fee  having  been  found  to  be  prescribed  ;  assd 
the  heir  having  deponed  on  a  reference  to  his  oath,  that  the  f actor m 

fee  was  not  due  by  him,  but  that  he  had  not  paid  it,  and  did  not 
know  that  it  had  been  paid  by  any  other  person— ^  Held,  /.  That  the 
oath  instructed  resting-^fwing  as  to  thefactor-feet^^he  amount- 
of  which  was  considered  to  be  reasonable,'^'! L  That  the  pursuer 
was  entitled  to  decree  for  his  other  claims,  which  were  instructed 
scripto,  and  for  the  factor  fee,  reserving  the  heir's  claim  for  rqie^ 
tition  in  any  future  action  of  accounting. 

The  late  Miss  Porteoas,  afterwards  Mrs  Kennedy, 
left  tbis  conn  try  in  1818  for  America,  having  exe« 
cuted  a  commission  and  factory  in  favour  of  the  pnr- 
saer,  a  builder  in  Edinburgh,  and  William  Gibson, 
her  uncle,  jointly  or  separateTv,  with  power  to  intromit 
with  the  rents  of  her  heritaole  property,  and  to  sell 
the  same  by  public  roup,  declaring  her  said  factors  or 
commissioners  not  liable  for  omissions,  but  each  only 
for  his  own  actual  intromissions.  Miss  Porteous 
married  Mr  Kennedy  in  January  1823,  when  she  and 
her  husband  executed  a  new  factory  and  commission 
in  favour  of  the  pursuer  and  Mr  Gibson.  The  pur- 
suer alleged  that  Mr  Gibson  drew  the  whole  rents  of 
the  heritable  property,  and  it  appeared  from  Miss 
Porteous's  letters,  that  she  understood  this  to  be  the 
fact,  although  the  rents,  which  were  remitted  to  her, 
amounting  in  whole  to  £250,  were  remitted  through 
the  pursuer's  hands.  The  pursuer,  however,  continued 
to  take  a  considerable  management  of  Miss  Porteoos^s 
a£fairs,  and,  at  her  request,  got  her  heritable  property 
sold  soon  after  her  marriage,  through  the  medium  of 
an  agent,  for  £710,  which  sum  was  remitted  to  her, 
under  deduction  of  £70,  which  was  paid  to  the  pur- 
suer to  account  of  certain  claims  to  be  immediately 
noticed.  These  claims  consisted  of  £11,  lis.  for  « 
piece  of  silk  tartan,  and  £2,  18s.  for  a  parasol  and 
six  pair  of  silk  stockings,  purchased  by  the  pursuer 
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for  Mm  Porteont  on  21al;  Aogust  1819— £50  being 
tho  smoantoiher  draft  oobim,  dated  SlatOctob^r  1820 
>f-£l,  lOa.  for  faomiertiGketa  and  inoideol;a  i4  valuing 
the  property,  and  £5,  17.  O-^.  for  poatagea.  The  ad- 
rancea  made  for  the  tartan,  parasol  and  atockinga,  and 
alao  the  £50,  were  folly  inatructed  by  the  letters  of  Miaa 
Porteous,  afterwarda  Mra  Kennedy,  who  died  early 
in  1824.  The  present  action  was  brought  against  her 
heir  for  the  above  claims,  and  intereat,  under  deduc- 
tion of  £70  paid  to  account,  and  for  £21  aa  a  remu- 
neration for  the  pursaer'a  trouble  in  managing  the 
deceased's  aflPairs  for  about  five  years,  viz.  from  Sep- 
tember 1818  to  Auguat  1823.  In  defence,  it  waa 
maiutajned,  L  That  the  pnraner'a  daima  were  pre- 
scribed. 2.  That  the  factory  being  a  joint  factory, 
the  purauer  waa  not  entitled  to  make  a  separate  claim 
for  remuneration,  without  the  intromissions  of  both 
fkctora  being  accounted  for, — that  Mr  Gibson  had  not 
accounted  for  the  rents  alleged  to  be  drawn  by  him, 
and  the  pursuer  had  not  shown  that  he  had  accounted 
for  the  soma  which  he  had  received  from  Mr  Gibaon, 
— ^that  the  purauer'a  claim  for  remuneration  might 
have  been  paid  by  hia  co-factor ;  and  that  the  presump- 
tion of  law  was,  that  it  waa  paid  out  of  the  rents,  on 
which  it  waa  a  natural  burden. 

The  Sheriff  auatained  the  plea  of  prescription  ;  but 
the  Lord  Ordinary  (Corehouae),  on  23a  January 
J  834, 

'*  Adv(K»te8  tfie  cause ;  recals  the  interlocutor  complained  of; 
repels  the  plea  founded  on  the  triennial  prescription  with  regard 
to  the  articles  sent  by  the  pursuer  to  America  for  the  deceased 
Joanna  Porteous :  Finds  that  the  bill  of  exchange  has  been  ex- 
tinguished  by  the  payment  of  ^70  mentioned  in  the  state  :  Finds 
the  pursuer  entitled  to  be  paid  the  postages  of  such  letters  from 
the  said  Joanna  Porteous  as  were  on  business :  sustains  the 
plea  of  prescription  as  to  the  factor-fee  charged  by  the  pursuer ; 
iiut  in  respect  be  offers  to  instruct  the  said  factor-fee  resting- 
owing  by  the  oath  of  the  defender,  allows  the  pursuer  to  give  in 
a  miaute  of  reference/* 

.  A  minute  of  reference  being  lodged,  the  defender 
emitted  the  following  deposition : 

"  Being  solemnly  sworn  and  interrogated,  If  the  sum  of  J£2\ 
Sterling,  claimed  by  the  pursuer  for  managing  the  late  Joanna 
Porteous's  heritable  property  in  Edinburgh,  from  September 
1818  to  May  1823,  corresponding  with  her,  making  various  re- 
mittances to  her,  valuing  and  selling  her  property,  and  for  trouble 
in  the  affairs  of  the  said  Joanna  Porteous,  is  resting-owing  by 
the  defender  to  the  pursuer,  under  a  commission  and  factory  by 
her  io  favour  of  the  pursuer  and  William  Gibson,  dated  19th 
September  1818?  Depones,  that  the  said  sum  is  not  due  by  him 
to  the  pursuer  under  said  factory,  or  otherwise.  Interrogated,  If 
be  ever  paid  the  above  sum,  or  any  part  of  it  to  the  pursuer,  or 
to  any  person  on  his  account?  Depones,  that  be  never  did.  In- 
terrogated, If  be  knows  that  said  sum,  or  any  part  thereof,  was 
ever  paid  to  the  pursuer  by  any  other  person  ?  Depones,  that  he 
doea  not  know  that  it  ever  was. — All  which  is  truth,**  &c. 

Thereafter,  on  10th  December  1834,  the  Lord  Or* 
dioary  pronounced  this  interlocutor  and  note : 

**  Having  heard  the  counsel  for  the  parties  upon  the  import  of 
the  defender's  oath  on  the  pursuer's  reference,  in  relation  to  the 
fu;tor-fee  of  £2i  charged  by  the  pursuer,  and  upon  the  remain- 
ing points  of  the  causey  In  respect  of  said  oath,  finds  the  said 
factor-fee  resting-owing  to  the  pursuer,  and  decerns  against  the 
defender  for  payment  of  the  said  sum  of  ^21,  in  respect  thereof 
as  libelled  :  Decerns  also  against  the  defender  for  payment  to 
the  pursuer  of  the  other  sums  libelled,  to  the  extent  of  ^6,  15s. 
8d.,  aa  the  balance  remaining  due  for  the  articles  sent  to  Ame- 
ijc^  fer  the  said  Joauua  Porteous,  and  also  to  the  extent  of  ^1, 


1  ds.  2d.  for  postages  of  letters  on  business,  conform  to  state 
produced,  with  ^3,  4.  5.,  being  interest  of  said  two  last-men- 
tioned sums  from  the  34tb  of  February  1824  to  2lBt  October 
1831,  and  the  further  interest  thereof  since  the  last  mentioned 
date  during  the  not  payment :  Finds  the  defender  liable  in  ex- 
penses,"  &c. 

"  NqU, — When  Miss  Porteous,  afterwards  Mrs  Kennedy, 
went  to  America  in  1818,  she  left  a  commission  and  factory  to 
her  uncle  William  (iibson  and  the  pursuer,  to  manage  her  af- 
fairs in  her  absence,  to  recover  and  discharge  the  debts  due  to 
her,  to  pay  the  debts  she  owed,  to  uplift  the  rents  of  ber  heri- 
table property,  to  sell  that  property,  and  receive  the  price,  bo- 
thorising  them  to  ipake  reasonable  charges  for  their  trouble.  It 
is  proved  by  the  correspondence  produced,  that  the  puifuer  acted 
on  that  footing,  and  bad  a  good  deal  of  trouble  in  the  manage- 
ment of  Mrs  Kennedy's  affairs,  in  remitting  her  funds  to  Ame- 
rica, in  calling  her  uncle,  Mr  Gibson,  to  account,  and  valuing  and 
selling  her  heritable  property  in  Edinburgh.  It  is  proved  that 
the  management  continued  till  the  lady's  death  in  theendof  182S 
or  beginning  of  1824.  The  pursuer*s  claim  being  thus  consti- 
tuted, it  appears  to  the  Lord  Ordinary  that  his  charge  of  fire 
guineas  per  annum  is  reasonable.  But  more  than  three  yors 
baving  elapsed  between  Mrs  Kennedy's  death  and  the  raising  of 
this  process,  the  claim  falls  under  the  triennial  prescription,  and 
the  pursuer  has  referred  to  the  defender's  oath.  If  the  con!;ti- 
tution  of  the  debt  be  established,  aliunde  it  is  the  fact  of  resting- 
owing  alone  which  becomes  the  subject  of  the  reference.  Tk 
defender  admits  in  his  deposition,  that  he  neither  paid  the  debt, 
nor  knows  it  was  paid  by  any  other  person ;  and,  therefore, 
agreeably  to  the  recent  decision  on  which  the  pursuer  relief,  it 
is  thougot  the  defence  of  prescription  is  elided.  The  defender 
indeed  depones  that  the  debt  is  not  due  to  the  pursuer,  but  tbat 
is  not  a  statement  of  fact :  it  resolves  into  an  opinion  in  law." 

The  defender  reclaimed : 

Lord  President.— 'The  defender  depones  tbat  tbe  sum  chained 
for  commission  is  not  due  by  him,  but  it  has  been  found  twenty 
times  over,  tbat  a  man  sajring,  on  a  reference  to  bis  oath,  that 
he  doea  not  believe  the  debt  to  be  owing  by  him,  is  of  no  bm- 
ment.  I  do  not  think,  however,  that  the  question,  as  now  pvi 
from  the  bar,  is  one  of  prescription  at  all.  It  is  a  question  of 
accounting ;  and  if  so,  why  has  the  defender  not  brought  an  ac* 
tion  of  count  and  reckoning?  He  may  do  so  atill,  although  tfaii 
interlocutor  be  adhered  to* 

Lord  Mackenzie,--^!  should  doubt,  if  an  accounting  were  to  be 
gone  into,  whether  this  decree  for  instant  payment  should  be 
given  to  one  of  two  factors.  The  second  defence  is,  that  tbe 
pursuer  has  not  accounted  for  the  ranra.  He  aays,  no  doobt, 
that  all  the  responsibility  lay  with  Gibson. 

BeUt  for  pursuer, — It  was  suggested  by  the  Lord  Ordinaiy. 
that  if  the  defender  was  in  earnest  in  this  defence^  he  ought  to 
have  brought  an  action  of  accounting. 

The  Court 

"  Adhere  to  the  interlocutor  reclaimed  agiinat,  and  refuse  tbe 
desire  of  the  note,  without  prejudice  to  tbe  defender,  ia  any  pro- 
cess of  accounting  for  the  pursuer's  intromissions  to  be  compe- 
tently brought,  to  enter  a  claim  of  repetition  of  the  sums  de- 
cerned for,  and  reserving  all  objections  to  aoch  daim :  Of  new 
find  the  defender  liable  in  expenses,"  &c. 

Pursuer's  Authority.^- Clyne  v,  Snody,  2d  July  1830. 

Lord  Ordinary^  Corehouse.— ^d.  Robert  Bell ;  WiUiam  Bell, 
W.S.,  Agent. —^JU,  Cuninghame  and  Wilson;  £.  and  A. 
McMillan,  W.S.,  4geal«.— Sir  R.  Dundas,  Clfirk.-^G.D,] 
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3d  March  1835. 
FiBflT  DimiON.— (  6.  D. ) 

No.  221. — Mrs  Elizabeth  Sinclair  and  Others, 
Putfuers,  V,  Robert  Brown  and  Others  (Camp- 
bell's Trustees),  Defenders, 

berree  in  Absence —  Prescription —  Minority — Pupil — Tutor 
•d  Litem — Title  to  Exclude — A  decree  of  certification  contra 
non  products  being  obtained  agaimi  a  pupil  in  an  action  of 
simple  redaction  of  hi$  father's  disposition  and  satinet  brought  on 
the  ground  of  the  diiposition  having  been  granted  in  trustf  utith^ 
out  value,  to  defraud  the  gmnter*s  creditors ;  and  an  action  ofre^ 
duction-improbation  being  thereafter  brought  of  the  disposition 
and  sanne  on  the  same  grounds,  with  the  additional  ground  t^ 
Jf^gl^^i  <A'  ffvmmofU  in  which  was  talten  to  see  by  a  procurator 
Jar  the  pupU,  and  the  production  satisfied,  and  decree  in  terms 
of  the  libel  pronounced,  because  qfnojarther  appearance  i  and  the 
pupil  having  no  tutors  or  curators,^~and  no  tutor  ad  litem  hav- 
ing been  appointed  to  him  in  either  action;  and  a  reduction 
being  brought  of  these  two  decrees,  and  of  the  titlesjollowing  there- 
on upwards  of  forty  years  e^erwards,  at  the  instance  of  the  heirs  of 
the  pupU-^Held  that  these  decrees  did  not  form  a  valid  title  to  ex- 
clude, in  resjtept, — /.  That  they  were  to  be  held  as  decrees  ofcer- 
tijication  or  reduction  pronounced  in  absence. — IT.  That  such 
decrees  were  liable  to  be  opened  up  at  any  time  within  the  period 
of  the  long  prescription,  and  that  the  personal  citation  of  the 
pitpit  was  no  bar  to  a  reduction  after  hi%  death, — ///.  That  the 
minority  of  the  partiet  in  right  for  the  time  to  ehallenge  t/te  de» 
cr^et  fdl  to  be  deducted  frotn  the  period  of  prescription ;  and 
IV.  That  the  various  sales  and  transferences  which  had  been 
made  to  singular  successors  f  against  thote  of  whom  in  posses- 
sion the  reduction  was  directed  J  did  not  bar  the  action. 

This  was  an  action  of  redaction,  brought  by  the 
parsaers  as  heirs-portioners  served  and  retoared  to 
their  deceased  grandfather,  father,  and  brother,  of  a 
certain  progress  of  title-deeds  granted  in  favour  of  the 
defenders,  their  predecessors  and  authors,  to  the  pre- 
judice of  the  pursuers,  as  proprietors  of  the  lands  of 
Auchenstarry  and  others,  in  the  connty  of  Dumbar- 
ton. The  pursuers  were  met  with  certain  preliminary 
defences,  to  the  effect,  infer  alia,  that  the  defenders 
bad  a  title  to  exclude,  in  virtue  of  certain  decrees  of 
certiGcation  or  reduction  obtained  by  the  defenders* 
authors  in  1786  and  1788.  The  Lord  Ordinary,  by 
a  6nal  interlocutor,  dated  7th  July  1832,  repelled 

**  tbe  preliminary  defences  pleaded,  in  so  far  as  they  are  stated 
as  grounds  of  objection  to  the  defenders  satisfying  tbe  produc- 
tion in  regard  to  the  two  decreets  of  reduction  called  for,  reserv- 
ing the  effect  of  them  in  regard  to  the  other  writs  ealled  for, 
and  the  other  conclusions  of  the  summons.** 

Thereafter  the  defenders  satisfied  the  production  to 
tbe  extent  ordered  by  the  above  tnterlocntor,  by  pro- 
ducing the  foresaid  two  decreets  of  reduction,  and 
also  a  relative  decreet  of  adjudication,  and  the  record 
which  was  now  before  tbe  Court  was  thereupon  made 
up  and  closed,  solely  npon  the  qoest?on,  how  far  the 
said  two  decreets  of  reduction  formed  to  tbe  defenders 
a  valid  title  to  exclude? 

Tbe  circumstances  of  the  case  were  these: — By 
disposition,  dated  25th  January  1775,  Henry  Hay, 
heritable  proprietor  of  the  lands  of  Auchenstarry,  in 
consideration  of  a  certain  sum  of  monejr  paid  to  him 
by  Henrv  Sinclair,  portioner  and  w)rigbt  in  Auchen- 
starry (the  pursuer's  grandfather),  ^*  as  the  just  and 
true  worth  and  value,  and  adequate  and  agreed  price 
of  the  subjects"  therein  described,  sold,  alienated  and 
disponed,  to  and  in  fkvour  of  tbe  said  Henry  Sinclair, 
his  heirs  and  assignees,  heritably  aid  irredeemaibly, 


all  and  haill  the  lands  of  Auchenstarry  and  ethers^ 
with  the  pertinents  lying  and  bounded  as  therein 
mentioned.  By  the  said  disposition,  the  said  Henry 
Sinclair's  term  of  entry  to  tbe  lands  was  declared  td 
be  Martinmas  1778,  and  the  disposition  contained  all 
the  usual  clau9es  of  ail  absolute  and  irredeemable  dis« 
position  for  an  adequate  price  paid.  In  virtue  of  this 
disposition,  Henry  Sinclair  (who  was  called  theT^r^^) 
was  said  to  have  entered  into  possession  of  the  lands,- 
and  was  infeft  therein,  conform  to  instrument  of  sa* 
sine  in  his  favour,  dated  14th  April,  and  recorded  in 
the  Particular  Register  of  Sasines  for  the  shire  of 
Dumbartun,  10th  May  1775.  The  disposition  lind 
sasine  jiist  mentioned  in  favour  of  the  pdrsners'  grand- 
father, formed  the  title  on  which  the  pursuers,  its 
heirs  to  their  grandfather,  claimed  the  lands  of  Auch- 
enstarry, and  in  virtue  of  which  they  sought  to  reduce 
the  subsequent  aifid  conflicting  titles  made  up  by  the 
defenders  and  their  authors.  The  title  in  virtue  of 
which  tbe  defenders,  on  the  otlier  hand,  maintained 
that  the  pursuers  were  excluded  from  inquiring  into 
the  validity  of  the-  feudal  progress  made  up  by  the 
defenders,  consisted  of  two  decreets  of  certification  ot 
reduction,  obtained  by  the  defenders'  authors  in  the 
following  circumstances: 

Henry  Sinclair  the  first,  the  pursuers^  grandfather, 
died  in  the  month  of  July  1776,  and  fell  to  be  suc- 
ceeded by  his  only  son,  Henry  Sinclair  the  second,  the 
pursuers'  father,  a  posthumous  child,  bom  16th  March 
1777.  Henry  Sinclair  the  first  left  a  i^idow,  Mar- 
garet Hay,  who  afterwards  married  David  Aochintole, 
Wright  in  Auchenstarry.  These  parties,  in  virtue  of 
the  pupil's  alleged  right  to  the  lands,  entered  into 
possession  thereof,  and  drew  the  rents  thereof  up,  it 
was  said,  to  1786.  In  the  spring,  however,  of  1785, 
Thomas  Baird,  an  alleged  creditor  of  Henry  Hay  for 
£42,  6.  6|.,  with  interest  and  penalty,  raised  an  ad- 
judication, not  against  the  pursuers'  father,  but  against 
Henry  Hay,  then  in  America,  or  elsewhere  abroad^ 
and  obtained  decree  in  absence  on  11th  August  1785. 
About  1786,  Baird,  libelling  on  the  foresaid  decree  o^ 
adjudication  as  his  title  to  pursue,  raised  an  action  of 
reduction  against  Henry  Sinclair  the  second,  the  pur- 
suers' deceased  father,  as 

'<  eldest  son  and  heir  served  and  retoured  to  the  deceased  Henry 
Sinclair,  wrigbt  in  Auchenstarry,  or  as  representing  him  on  one 
or  other  of  the  passive  titles  known  in  law,  and  the  tutors  and 
curators  of  tbe  said  Uenry  Sinclair,  if  he  any  has,  for  their  in- 
terest, Margaret  Hay,  relict  of  tbe  said  Henry  Sinclair,  now 
spouse  to  David  Auchinvole,  wrigbt  in  Aucbeastarry,  and  tbd 
said  David  Anchinvole  for  his  interest."  > 

This  summons,  as  appeared  from  the  extract  de- 
cree produced,  called  upon  Henry  Sinclair  the  se- 
cond to  bring  with  liim  and  produce  the  foresaid 
disposition  and  sasine  in  favour  of  his  father;  and 
upon  the  said  Margaret  Hay  and  David  Auchinvole 
to  bring  with  them  and  produce  any  deed  granted  in 
their  favour  of  parts  of  the  said  lands,  all  to  be  re- 
duced on  the  grounds — 1^/,  Of  the  pro  forma  reason 
of  vitiation  in  substaiiiialibus,  &c.  2^,  That  they  were 
granted  to  a  conjunct  and  confident  person,  to  the 
prejudice  of  Baird  and  the  grantor's  other  creditors. 
S</,  That  they  were  granted  without  value,  and  frau- 
dulently and  collusively,  to  disappoint  Baird,  and  those 
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from  whom  he  derired  right,  of  payment  of  the  dehtt 
doe  to  them  by  the  granter.  It  farther  conelnded  for 
decree  of  removing,  and  for  an  accoanting  for  the 
bypast  rents.  The  extract  decree  bore,  that  the  de- 
fenders were  summoned  (it  was  not  said  personally), 
and  that  the  parsner  compeared 

"  by  Mr  William  Tait,  advorate,  his  procurator,  wbo  for  him, 
M  his  title  to  insist  in  the  said  action,  produced  in  presence  of 
the  said  Lords  the  decreet  of  adjudication,  and  abbreviate  there- 
of before  mentioned,  libelled  on ;"  "  and  the  said  defenders, 
compearing  hj  Mr  William  Honeymao,  sdTOcate,  their  procura- 
tor.- 

the  summons  was  by  biro  taken  to  see ;  but  being  re- 
tamed  without  defencesy  and  without  satisfying  the 
production,  the  Lords 

"  granted,  and  hereby  grant  certification  against  the  defendera 
for  not  satisfpng  the  production  of  the  writs  called  for,  and  re- 
duced, retreated,  cassed,  annulled**  the  said  disposition  and 
sasine  in  favour  of  the  said  Henry  Sinclair  the  first,  "  and  that 
for  not  production  thereof,**  and  decerned  the  defendera  to  make 
payment  to  the  pureuer  of  the  bygone  rents  and  *'  decerned  and 
ordained,  and  hereby  decern  and  ordain  the  said  several  defen- 
dera to  fiit  and  remove  themselves,  their  subtenants,  wives,**  &c. 
from  **  the  said  lands  of  Auchenstarry  and  others  at  the  term  of 
Whitsunday  1787,**  that  the  purauer,  Baird,  might  possess  **  the 
same  during  the  not  redemption.** 

Because,  after  elapsing  of  the  diets  of  compearance, 
the  summons  was  '*  given  out  by  the  pursuer's  pro- 
curator to  the  defenders*  procurator  to  see,  and  being 
by  him  seen  and  returned,**  a  day  was  assigned  to  sa- 
tisfy the  production,  after  elapsing  of  which  the  sum- 
mons came  in  the  course  of  the  rolls  before  Lord 
Henderland,  Ordinary,  and 

'*  the  purauer  compearing  by  his  procurator,  and  the  defender 
still  failing  to  compear,  his  Lordship  granted  certification  against 
the  defenders  for  not  satisfying  production  of  the  writs  called 
for,  reduced  these  writs,  and  that  for  not  production  thereof, 
and  decerned  and  declared,  and  farther  decerned,  conform  to  the 
other  conclusions  of  the  libel.** 

The  decree  of  certification  just  quoted  was  the  first 
of  the  two  decrees  founded  on  by  the  defenders  in 
the  present  action,  as  forming  their  title  to  exclude. 
The  other  decree  was  obtained  in  the  following  man- 
ner: 

About  the  year  1787,  William  Hay,  designing  him- 
self eldest  son  and  heir  of  the  foresaid  Henry  Hay, 
raised  a  summons  of  rednction-improbation  and  de- 
clarator at  his  instance,  with  concourse  of  his  Majes- 
ty's advocate,  against  the  said  Henry  Sinclair  the 
second,  as 

*'  eldest  son  and  heir,  served  and  retoured  to  the  deceased 
Henry  Sinclair  of  Auchenstarry,  or  as  representing  him  upon 
one  or  other  of  the  passive  titles  known  in  law,  and  the  tutors 
Mid  caraton  of  the  said  Henry  Sinclair,  if  he  any  has,  for  their 
interest,  Margaret  Hay,  relict  of  the  said  Henry  Sinclair,  now 
spouse  of  Oavid  Auchinvole,  wright  in  Auchenstarry,  and  the 
aaid  David  Auchinvole,  for  his  interest,** 

calling  for  production  of  the  foresaid  disposition  and 
sasine  in  farour  of  the  pursuers'  grandfather,  and  of 
certain  other  writs,  all  to  be  reduced,  for  the  reasons 
following :  1^,  That  the  said  writs  were  false,  forged, 
vitiated,  in  subMtantialibus,  and  wanted  the  necessary 
solemnities  required  by  law.  2d,  That  the  same  were 
granted  to  the  said  Henry  Sinclair  the  first  in  trust, 
and  as  a  confident  person,  by  the  said  Henry  Hay, 
without  value,  and  to  protect  his  property  from  the 


diligence  of  his  creditors ;  and  therefore  concluding 
that  the  same  should  be  reduced  and  improved,  **  as 
if  the  disposition,  or  other  writs  before  meiiitoned, 
had  never  been  granted,  nor  any  infeftment  or  pos- 
session taken  upon  tliem.*'  The  extract  decreet  ob- 
tained upon  this  summons  farther  bore,  that  the  mes- 
senger had  cited    *  i 

'*  the  said  Henry  Sinclair,  Margaret  Hay  md  David  Auchin- 
vole,  all  personally  apprehended,  and  the  tutors  and  curators  of  i 
the  said  Henry  Sinclair,  if  he  any  had,  for  their  interest,  at  the 
mercate  cross  of  Dumbarton,  &c.,  at  two  several  diets  bygone, 
to  the  effect  before  mentioned,  with  certification  :**  that  *'  the 
said  Islay  Campbell,  his  Majesty's  advocate,  compearing  per. 
sonally  for  bis  Majesty's  interest,  and  the  said  William  Hay, 
compearing  by  Mr  James  Grant,  advocate,**  wbo  for  bin  title, 
produced  the  retour  of  his  service  as  heir  to  his  father, 
"and  the  said  defendera,  compearing  by  Mr  Edward  M'Cor- 
mick,  advocate,  their  procurator,  who  for  satisfying  the  produc- 
tion,*' 

produced  the  writings  called  for ;  that  the  defenders 
to  the  said  action  were  summoned  as  follows,  viz.,— 

•*  the  said  Henry  Sinclair,  Margaret  Hay,  and  David  Auchio. 
vole,  all  peraonally  apprehended,  and  the  tutors  and  curators  of 
the  said  Henry  Sinclair,  if  he  any  had,  for  their  interests,  at  the 
mercate  cross  of  Dumbarton  ;** 

and  the  diets  being  elapsed,  the  summons  was  tabled 
and  called  on  15th  December  1787,  **  and  no  com- 
pearance being  then  made  for  the  defenders,  was  ap- 
pointed to  be  enrolled  in  the  regulation  roll  for  the 
Outer- House  ;**  and  having  come  in  the  course  of  the 
rolls  before  Lord  Alva,  Ordinary,  '*  the  defenders' 
procurator  craved  a  competent  time  to  satisfy  the 
production,"  which  was  assigned  accordingly;  and 
thereafter  the  cause  was,  on  I9th  January  1788, 

"  called  before  the  said  Lord  Ordinary,  when  the  pursuer's  pro- 
curator, before  named,' represented  that  the  defenders  had  now 
satisfied  the  production  by  producing  the  writings  called  for,  and 
craved  bis  Lordship  would  make  great  avisandum  therewitb, 
and  with  the  reasons  of  reduction ;  and  the  defendera  failing  lo 
appear  at  said  calling,  his  Lordship** 

made  great  avizandum:  whereupon  a  petition  wu 
ffiven  in  to  the  said  Lords  for  the  said  William  Hay 
(without  any  mention  of  the  King*s  advocate),  nar- 
rating the  procedure,  and  craving  the  Court  to  remit 
to  a  Lord  Ordinary,  *<  with  power  to  hear  parties,  to 
discuss  the  reasons,  and  to  do  or  determine  lo  the 
premises  as  he  shall  see  cause  ;*'  which  petition  being 

*'  heard  by  the  said  Lords,  they  granted  warrant  for  enrolling 
the  process  in  next  week's  regulation  roll  for  the  Outer- HouMt 
and  remitted  to  the  then  Ordinary,  to  call  and  hear  parties'  pro- 
curetora  on  the  reasons  of  reduction  and  other  conclusions  of  the 
libel ;  and  to  do  therein  as  he  should  see  cause  ;*' 

and  the  process  being  called  accordingly  before  the 
Lord  Ordinary  on  27th  February  1788,  the  pursuers' 
procurator  resumed  the  libel, 

"  and  the  defenders  failing  to  compear,  all  which  being  eomi- 
dered  by  the  said  Lord  Ordinary,  his  Lordship  ausuined  tbe 
reasons  of  reduction,  and  reduced,  improved,  decerned  and  de- 
clared, conform  to  the  conclusions  of  the  libel.** 

The  decree  just  quoted  was  the  second  of  the  two 
decrees  founded  on  by  the  defenders  in  the  present 
action,  as  forming  their  title  to  exclude. 

At  the  date  of  both  of  these  decrees,  the  pursaers' 
father  was  a  pupil,  being,  when  the  first  of  tbeni  was 
obtained,  nine  years  of  age,  and  when  the  second  was 
obtained,  from  ten  to  eleven  years  of  age.    He  had 
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no  tutors  or  eomton  at  any  period  of  bis  papiDarity 
or  minority.  No  tutor  ad  Mem  was  appointed  to  him, 
and  it  was  said  he  never  represented  his  deceased  fa- 
ther on  any  of  the  passive  titles  known  in  law — the 
alleged  service  expede  in  favour  of  the  porsaers*  said 
father  having  been  expede  by  the  authors  of  the  pre* 
sent  defenders  while  he  was  a  pupil,  and  incapable  of 
consenting  to,  or  of  incurring  any  representation 
thereby. 

The  pursuers*  father,  the  said  Henry  Sinclair  the 
second,  died  on  27th  April  1807,  leaving  three  daugh- 
ters, the  present  pursuers,  Elizabeth,  born  12th  No- 
vember 1799;  Margaret,  born  19th  November  1803; 
and  .lean  or  Jane,  born  in  November  1805.  Henry 
Sinclair  the  second  had  no  other  lawfnl  children  ex- 
cept Henry,  a  son,  born  8th  September  1801,  who 
died  in  popillarity.  The  present  action  was  raised  on 
2d  February  1832.  It  thus  appeared  that  Henry 
Sinclair  the  second  survived  his  majority  nine  years, 
and  that  the  eldest  of  the  present  pursuers  attained 
majority  between  eleven  and  twelve  years  before  the 
present  action  was  instituted,  so  that  if  the  minority 
of  the  parties  who  had  the  right  for  the  time  to  chal- 
lenge the  foresaid  decreets  of  certification  or  redaction 
were  deducted,  there  had  elapsed  since  the  date  of 
these  decreets  about  twenty  years,  so  far  as  regarded 
the  eldest  of  the  pursuers,  and  about  fourteen  years 
so  far  as  regarded  the  youngest  of  the  pursuers,  dur- 
ing which  there  was  a  person  major  and  entitled  for 
the  time  to  cliallenge  the  two  decreets  founded  on  in 
this  action  as  a  title  to  exclude. 

The  Lord  Ordinary  (MoncreiflP)*  on  ISth  May  1834, 
pronounced  this  interlocutor  and  note : 

**  Having  eonttdered  the  closed  record,  and  heard  psrtiet*  pro- 
carstors  thereon,  and  thereafter  made  avizandom  with  the  pro- 
cess— Sustains  the  title  to  exclude,  founded  by  the  defenders  on 
the  decree  oF  certification,  dated  19th  July  1786,  and  the  decree 
of  reduction-improbation  and  declarator,  William  Hay  against 
Henry  Sinclair  and  others,  dated  27ch  February  1788  produced, 
together  with  the  several  conveyances  executed,  and  titles  made 
up  posterior  thereto,  and  prior  to  the  execution  of  the  sun  noons 
in  the  present  action  on  the  8tb  February  IQSQ,  as  set  forth  and 
produced  in  this  process :  Therefore  sustains  the  defences,  as- 
soilzies the  defenders,  and  decerns  ;  finds  expenses  due,"  &c. 

*'  iVb/r.— Baird  obtained  a  decree  of  adjudication  of  the  lands 
in  question  in  1775.  This  right  being  apparently  affected  by  a 
disposition  of  Henry  Hay,  the  debtor,  in  favour  of  Henry  Sin- 
clair, his  brother-in-law,  in  January  1775,  on  which  infeftment 
bad  passed,  Baird  brought  a  reduction  of  these  titles,  and  obtain* 
ed  decree  of  certification  against  Henry  Sinclair,  the  son  of  the 
original  disponee,  in  July  1786.  Baird  then  made  a  full  con- 
veyance to  William  Hay,  and  this  William  Hay,  after  being 
served  heir  to  bis  father,  brought  another  action  of  reduction- 
improbation  and  declarator  against  Henry  Sinclair,  then  said  to 
have  been  a  minor  or  pupil,  and  bis  tutors  or  curators,  if  he  any 
had,  and  against  his  mother  and  his  stepfather.  The  extracted 
decree  bears  that  Henry  Sinclair,  Margaret  Hay,  and  David 
Aucbinvole  were  penonaUy  citeti,  and  the  tutors  or  curators 
edictally.  Appearance  was  made  for  the  defenders  generally,  and 
the  production  was  satisfied  ;  but  no  order  was  made  for  the  de* 
fenders  to  abide  by  the  writs  as  in  an  iroprobation  on  forgery, 
Great  avizandum  was  made,  and  the  case  remitted  for  discussion; 
and  then  the  extract  bears  that  decree  was  pronounced,  reducing, 
improving,  &c.,  *  the  defenders  failing  to  compear.*  This  was 
followed  by  a  charter  of  confirmation  and  precept  of  dorf  constat 
in  favour  of  William  Hay,  on  which  he  was  infeftin  April  1788. 
William  Hay  sold  the  lands  to  Cowburgh,  who  obtained  a  dis- 
position,  and  was  infeft,  ApriPiO,  1788.     Cowburgh  sold  to 


Dr  Lapaley,  and  bis  son  was  infeft  in  March  1803.     The  800*i 
commissioners  sold  to  Campbell,  who  was  infeft  and  obtained 
confirmation  in    1820.     Campbell  disponed  to  the  defenders, 
Brown  and  others,  who  obtained  infeftment,  and  made  a  trans- 
action of  sale  with  the  defender  Mr  Murray  Gartsfaore.     Henry 
Sinclair,  against  whom  the  decree  in  1788  was  obtained,  is  stated 
by  the  pursuers  (Cond.  Art.   )8and20),  to  have  been  of  the 
age  of  between  ten  and  eleven,  and  to  have  died  on  or  about  tbe 
27th  April  1806,  having  thus  survived  the  date  of  the  decree, 
and,  according  to  the  pursuers*  statement,  at  the  age  of  twenty- 
eight.     In  this  state  of  tbe  case,  the  question  is,  whether  the 
pursuers  are  entitled  now  to  open  up  the  decrees  obtained  in 
1786  and  1788,  to  the  effect  of  setting  aside  the  titles  on  which 
the  pursuers  and  their  authors  have  been  in  possession  of  the 
property,  as  onerous  purchasers  forconsiderably  upwards  of  forty 
years  before  the  date  of  the  summons.     The  Lord  Ordinary 
thinks  that  it  would  be  a  singular  case  of  hardship  if  this  could 
be  done,  or  if  these  third  parties  purchasers  were  poti  tantum 
temporis  required  to  support  the  decree  of  reduction  by  an   in- 
vestigation of  the  merits  of  them — a  thing  next  to  impossible, 
however  good  the  grounds  might  be ;  but  it  does  not  appear  to 
him  that  tbe  plea  of  the  pursuers  can  be  sustained  in  poiat  of 
law.     The  pursuers  say,  Isf,  That  tbe  decree  was  against  a 
pupil  having  no  tutors  or  curators,  and  therefore  null,  as  no  tutor 
was  appointed.     But  it  is  settled  by  the  case  of  Sinclair  against 
Stark,  January  15,  1828,  that  the  decree  was  not  thereby  ren- 
dered null ;  though  if  it  was  a  ,decree  in  absence  it  might  be 
liable  to  be  opened  up  on  tbe  merits.     But  the  pursuers  plead, 
)6dt  That  the  decree  was  in  abtencet  and  that  the  writs  having 
been  produced,  and  no  order  made  for  the  defenders  to  abide  by 
them,  it  has  not  the  force  of  is  proper  improbation.     The  de- 
fenders say  that  it  was  not  a  decree  in  absence,  in  so  far  as  ap- 
pearance was  made  for  all  the  parties,  and  the  production  satis- 
fied.    There  may  be  some  doubt  on  this  point,  according  to  tbe 
principles  held  at  that  time.     But  as  there  was  no  di§cusMon  on 
the  merits,  and  no  proof  taken,  it  rather  appears  that  it  must  be 
held  that  it  was  a  decree  in  absence.     But  it  does  not  appear 
to  the  Lord  Ordinair  to  follow  from  this,  that  it  may  be  opened 
up  at  this  distance  or  time,  and  in  the  circumstances  of  the  case. 
The  defenders  plead  negative  prescription  on  tbe  old  Statutes 
1469  and   1474,  and  maintain  that  minority  cannot  be  pleaded 
against  prescription  in  such  a  case.     This  plea  may  deserve  at- 
tention :  but  as  the  reduction  affected  the  titles  of  an  heritable 
estate,  the  Lord  Ordinary  rather  thinks  that  the  Act  1617  must 
govern.     But  supposing  this  to  be  so,  the  Lord  Ordinary  appre- 
hends that  there  is  another  principle  of  the  law  sufficient  for  the 
decision  of  the  cause.     A  decree  in  absence  may  be  opened  up 
by  a  man  who  was  of  full  age,  as  well  as  by  a  minor ;  and  in  the 
case  of  Campbell  against  the  representatives  of  Graham,  De- 
cember 5,  1752,  it  was  even  laid  down  *  that  quoad  a  decree  in 
absence,    minority  cannot  enter  into  the  question,  because  a 
major  may  be  reponed  quandoeunque  against  a  decree  in  absence, 
upon  paying  expense  and  damage,  and  that  a  minor  can  have  no 
stronger  privilege.*    Perhaps  this  may  not  be  perfectly  accurate ; 
but  the  Lord  Ordinary  apprehenda  it  to  be  clear,  that  if  a  man 
of  full  age  would  not  be  beard  in  a  reduction  of  a  decree  as  in 
absence,   after  acquiescing  in  it  for  twenty  years,  and  seeing  the 
property  sold  and  resold  to  third  parties  on  the  faith  of  the  de- 
cree, as  little  will  any  party  be  allowed  to  challenge  a  decree 
which  was  acquiesced  in  by  tbe  party  many  years  after  be  became 
of  age,  and  till  bis  death,  and  farther  acquiesced  in  by  bis  heira 
during  many  years,  and  after  titles  bad  been  repeatedly  constituted 
In  favour  of  third  parties  purchasers.     Tbe  Lord  Ordinary  is 
humbly  of  opinion,  that  though  hy  our  law  a  decree  in  absence 
may  be  opened  up  to  the  effect  of  inquiring  into  the  merits  of  it, 
the  demand  must  be  made  debUo  tempore^  within  some  reasonable 
time.     The  principle  of  the  thing  is,  that  accidents  may  occur 
to  prevent  the  party  from  appearing,  and  that  be  ought  not  to  be 
foreclosed  by  a  decree  pronounced  without  discussion,  if  the 
other  party  can  be  replaced  in  the  situation  in  which  he  was. 
But  tu  give  this  the  least  colour  of  justice,  the  claim  must  be 
made  within  such  time  as  to  render  it  reasonably  possible  to  re- 
store both  parties.     Tbe  Lord  Ordinary  never  heard  that  it  was 
a  general  rule  that  any  decree  may  be  opened  up  at  any  time 
within  forty  years,  and  in  an^  circumstances,  merely  because  it 
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WM  aUowed  to  pan  Id  abi(fnce.  Sach  a  rule  would  lead  to  the 
moat  intolerable  injustice.  Partiea  would  keep  up  tbeir  case 
till  the  means  of  contradicting  it  were  loRt.  Accordingly,  in 
the  case  of  Campbell  against  Graham's  representatives,  above 
mentioned,  where  there  was  no  room  for  prescription,  and  the 
defender  in  the  action  was  an  infant,  '  The  Lords  sustained  the 
defence,  that  the  minute  of  sale  was  at  an  end  by  the  decree  of 
reduction,  and  by  the  after  sale  to  Edward  Cutlar,  in  conse- 
quence thereof.*  In  the  present  case  the  parties  were  cited  per- 
sonally, the  minor's  mother  and  stepfather  appeared,  and  entered 
appearance  for  him ;  the  decree  was  acquiesced  in,  not  only  till 
he  came  of  full  age,  but  for  eight  yean  after  he  was  of  age,  and 
till  his  death  ;  and  after  that,  it  was  acquiesced  in  for  twenty-six 
yean  more ;  while,  in  the  meantime,  the  property  had  been  re- 
{>eatedly  sold  on  the  faith  of  the  decree,  and  titles  by  charters 
and  sasines  completed.  Under  these  circumstances,  the  Lord 
Ordinary  is  of  opinion  that  post  lantum  temporix,  and  in  respect 
of  the  sales  made  and  titles  created,  it  is  too  late  for  the  present 
punuers  to  challenge  the  decrees  aa  decrees  in  absence.*' 

The  pursuers  reclaimed;  and  the  Court  ordered 
first  a  hearing  (which,  howerer,  did  not  proceed)  and 
liftenrards  cases.  The  pursuers  pleaded — I.  That  the 
two  decreets  founded  oo  by  the  defenders  as  a  title 
to  exclude,  were  to  be  considered  as  mere  decreets, 
the  first  of  certification  and  the  second  of  reduction, 
in  absence.  The  second  decree  (that  of  1788),  which 
was  the  one  chiefly  relied  on,  had  in  no  respect  the 
force  of  an  improbation.  After  the  production  was 
satisfied,  the  defenders'  authors  had  three  courses 
open  to  them  to  pursue:  1^,  They  might  have  taken 
an  ord^  on  the  defenders  in  the  action  of  reduction- 
improbation  to  abide  b j  the  write  as  genuine ;  and  if 
this  order  had  not  been  complied  with,  then  the  de« 
fenders'  authors  might  have  obtained  a  certification 
different  altogether  from  a  certification  contra  non 
productOf  but  still  having  the  force  of  a  reduction-im- 
probation ;  2(f,  They  might  have  led  a  proof  of  the 
falsehood,  although  m  absence,  and  obtained  a  decree 
on  the  ground  of  forg^ery,  if  the  proof  was  sufficient 
to  authorise  such  a  juagment ;  Or  3d,  They  might 
have  abandoned  the  pro  forma  reason  of  forgery,  and 
taken  a  simple  decree  of  reduction  in  absence  on  the 
other  reasons  of  reduction  libelled,  viz.  that  the  dis- 
position to  the  pursuers'  grandfather  was  granted  in 
trust,  without  value,  and  for  the  purpose  of  defrauding 
the  grantor's  creditors.  This  last,  it  was  maintained, 
was  the  alternative  which  the  defenders'  authors  had 
adopted.  The  whole  proceedings,  after  the  produc- 
tion was  satisfied,  were  at  the  instance  of  the  private 
party  alone,  and  the  judgment  in  general  terms  sus- 
tained the  reasons  of  reduction,  which  could  not  mean 
both  the  reasons  founded  on  forgery  and  on  the  alle- 
gation that  the  disposition  was  granted  in  trust — these 
reasons  being  inconsistent  with  each  other. — II.  That 
in  the  ordinary  case,  and  unless  challenge  was  barred 
by  special  circumstances,  a  decree  in  absence  might 
be  opened  up  at  any  time  within  forty  forty  years, 
supposing  it  to  have  been  obtained  against  a  person 
•f  full  age,  and  still  more  if  obtained  against  a  pupil 
undefended.  The  decree  of  adjudication  obtained  of 
Baird  in  1786,  was  not  founded  on  as  a  title  to  exclude, 
and  conid  not  be  so ;  because,  not  being  followed  by 
infeftment,  no  lapse  of  time  could  render  it  an  abso- 
lute title.  Besicles,  it  was  null,  as  obtained  against  a 
partT  denuded  of  the  lands ;  and  the  decree  of  certi- 
ncBtUMi^  wbicb  proceeded  entirely  on  that  adjudication 


as  Baird's  title  to  pursue,  must  be  null  also — and  was 
at  any  rate  only  effectual  till  the  writs  called  for  were 
produced.     As  to  the  decree  of  1788,  it  had  been 
found  in  Nicholson  v.  M'Leod,  23d  November  1810, 
(contrary  to  the  older  cases),  that  a  decree  in  absence 
might  be  opened  up  after  the  death  of  a  party  who 
had  been  personally  cited.    But  supposing  thia  to  be 
otherwise,  what  could  avail  the  personal  citation  of  a 
child  ?     There,  was  no  evidence  that  the  mother  and 
stepfather  of  the  pupil  appeared  Jbr  him  ;  and  they 
had  no  right  to  do  so.     The  holding  as  confessed  u 
on  a  reference  to  oath,  said  to  be  implied  in  a  decree 
in  absence  on  a  personal  citation  only,  showed  the  in> 
eflicacy  of  such  a  decree  against  a  pupil,  to  whose  oath 
no  reference  could  be  made.    Both  the  judicial  and 
extrajudicial  acts  of  pupils,  not  properly  antboriied, 
were  null.   Where  no  tutor  ad  litem  had  been  appoint- 
ed to  the  pupil,  the  decree  was  held  Jiinditus  noil,^ 
Bannatyne,  14th  December  1814 ;  M'Turk,  7tb  Fe- 
bruary 1815;  Agnew  (House  of  Lords),  31st  July 
1822.    In  the  latest  case  on  this  point,  Sinclair!  v. 
Stark,  15th  January  1828,  the  Court  held  a  decree  io 
absence  against  a  pupil,  unauthorised,  to  be  liable  to 
be  opened  up;  and  the  only  ground  on  which  they 
did  not  find  it  null  and  void  was,  that  as  no  appearance 
had  been  made  for  the  pupil,  the  Judge  had  no  jorii- 
diction  to  appoint  a  tutor  ad  litem  ;  but  in  the  present 
case,  the  extract  decree  bore,  that  appearance  had  been 
made  for  the  pupil,  so  that,  according  to  the  defen- 
ders' own  showing,  a  tutor  ad  litem  might,  and  there- 
fore ought  to  have  been  appointed. — III.  That  in  cal- 
culating the  prescriptive  period  within  which  the  de- 
crees founded  on  might  be  challenged,  the  minoritj 
of  the  parties  in  right  for  the  time  to  bring  that  chal- 
lenge was  to  be  deducted.    Minority  was.  equally  ap- 
plicable to  the  prescription  introduced  by  1469  and 
1474,  as  to  that  introduced  by  1617.     Besides,  the 
first-mentioned  Statutes  did  not  govern  a  question  like 
the  present,  of  feudal  rights,  which  fell  under  the  Act 
1617. — IV.  That  the  sales  and  transfereoees  which 
had  taken  place  conld  not  bar  the  present  action.  The 
mere  lapse  of  time,  if  no  prescription  had  run,  could 
not  affect  the  question ;  and  all  the  alleged  sales  might 
have  happened  in  one  year  as  well  as  in  twenty  year». 
There  vras  no  homologation  alleged,  but  mere  acqui* 
escence,  which  could  not  take  away  feudal  rights.  The 
case  of  Campbell  v.  Graham's  Representatives,  re- 
ferred to  by  the  Lord  Ordinary,  although  it  had  been 
in  point,  could  not  found  a  general  rule  contrary  to 
all  the  other  authorities.     But  the  report  of  that  caM 
was  vague  and  unsatisfactory,  and  it  was  not  collected 
by  any  of  the  reporters  of  the  period  but  Lord  Kame«. 
That  case  differed  in  many  points  from  the  present: 
in  particular,  (1.)  There  was  there  a  decree  of  certi- 
fication, as  in  an  improbation  ;  (2,)  The  right  of  the 
pupils'  ancestor  was  personal ;  whereas  here  it  was  feu- 
dalised by  sasine ;  (3. )  The  pupils,  if  they  took  the  landi, 
must  have  paid  the  price ;  whereas  here  the  pnpiU* 
lands  were  taken  gratuitously ;  (4.)  The  pupils  were 
bound  by  their  ancestor's  written  deed,  either  to  fulfil 
the  minute  of  sale,  or  allow  it  to  be  irritated,  and  so 
could  not  have  pleaded  the  maxim,  minor  non  leneiur, 
as  the  pupil  in  this  case  coold  have  done,  his  fnther 
not  being  alleged  to  have  granted  any  written  obliga- 
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tion  to  hold  in  tru»t  or  denude.  Farther,  the  defen- 
ders* authors,  if  tliey  had  any  evidence  which  was  now 
lost,  ought  to  have  adduced  it  at  the  time,  which  they 
roight  have  done,  though  in  absence.  The  case  of 
Agnew,  and  other  cases  referred  to,  occurred  with 
•singular  sucoessors,  and  where  there  had  been,  as  here, 
various  transmissions. 

The  defenders  pleaded — I.  That  the  decrees  found- 
ed on  by  them  were  to  be  considered  nut  as  decrees 
in  absence  but  as  decrees  injoro.  The  decree  of 
1788  was  a  decree  in  an  action  of  improbation,  in 
which,  after  the  production  was  sati)»fied,  it  was  in- 
competent to  withdraw  the  appearance  which  had  been 
made.  The  decree  reduced,  improved,  &c.  as  libel- 
led, and  such  a  decree  could  not  be  opened  up,  even 
if  challenged  de  recentL — II.  That  the  decrees  found- 
ed on,  although  held  to  be  in  absence,  could  not  be 
opened  up  post  tantum  temporis^ — to  allow  such  de* 
crees  to  be  opened  up  at  any  time  within  forty  years, 
or  after  a  much  longer  period  of  minorities  inter- 
vened, would  be  holding  out  a  boon  to  defenders  not 
to  appear,  and  afterwards  to  challenge  the  decrees 
when  the  means  of  probation  were  lost.  Besides, 
there  was  here  a  personal  citation,  and  it  had  been 
often  decided,  that  a  decree  in  absence,  so  obtained, 
could  not  be  opened  up  after  the  death  of  the  party 
against  whom  it  was  pronounced,  there  being  under- 
stood to  be  a  holding  pi^o  conjesso  on  the  implied  re- 
ference to  oath  contained  in  the  summons.  A  decree 
against  a  pupil,  without  tutors  and  curators,  was  an  ef- 
fectual decree,  if  tutors  and  curators  had  been  cited 
edictally,  which  was  all  that  a  party  could  do. — III. 
That  the  benefit  of  deducting  minorities  was  not  ap- 
plicable to  a  mere  right  of  action,  such  as  the  present, 
which  was  cut  off  by  the  negative  prescription  intro- 
duced by  the  Statutes  1469,  c  29,  and  1474,  c.  55.^ — 
IV.  That  at  all  events,  the  pursuers  were  barred  by 
the  sales  and  transferences  which  had  taken  place 
from  insisting  in  the  present  action,  which  was  brought 
against  singular  successors. 

The  case,  after  having  been  delayed  for  considera- 
tion, was  advised  to-day :  when 

Lord  BtUgray  said,  tbis  is  a  most  important  case,  but  I  have 
really  no  difficulty,  after  reading  the  pleading  for  the  pursuers. 
The  cases  here  are  most  admirable.  I  never  read  better  papers 
in  my  life ;  and  it  is  not  necessary  to  say  much.  I  differ  entire- 
ly from  the  Lord  Ordinary.  I  think  the  decrees  here  in  ques- 
tion, like  ail  other  decrees  in  absence,  may  be  opened  up  at  any 
time  within  forty  years.  They  could  not  be  opened  up  if  the 
long  prescription  bad  run,  according  to  the  authority  of  the  case 
of  Reid ;  but  that  case  does  not  apply  here.  The  party  against 
whom  the  present  decrees  were  obtained  was  a  minor ;  and  I 
lave  yet  to  learn  that  minority  is  not  to  be  deducted  in  the  ne- 
gative as  well  as  in  the  positive  prescription.  It  has  been  doubt- 
ed as  to  the  last  case,  but  never  as  to  the  first  The  minority 
being  deducted  here,  brings  the  period  of  challenge  within  forty 
years,  and  therefore  the  decrees  may  be  opened  up.  The  only 
thing  which  the  Lord  Ordinary  goes  on  is,  that  the  pursuers  are 
barred  by  circumstances,  viz.  the  sales  and  transmissions  which 
have  taken  place,  from  challenging  the  decrees.  I  think  homo- 
logation may  bar  such  a. challenge.  But  the  circumstances 
founded  on  here  are  not  acts  of  the  pursuers  at  all,  but  of  the 
parties  holding  the  decrees.  I  think  they  are  entirely  extrinsic 
to  the  pursuers,  and  are  not  acts  of  homologation  at  all.  The 
Lord  Ordinary  has  been  misled  by  the  case  of  Campbell  o. 
Graham's  Representatives,  from  the  report  of  which  one  wonM 
undoubtedly  think  that  it  had  been  held,  that  where  parties  ean- 


not  be  restored  to  the  same  situation  in  which  they  were,  the  de- 
cree cannot  be  opened  up.  I  am  afraid  that  is  not  sound  law ; 
and,  when  you  look  at  the  effect  of  it,  is  just  to  introduce  a  shorter 
prescription.  I  am  clearly  of  opinion  that  the  decrees  founded 
on  here  do  not  form  a  title  to  exclude  or  bar  the  present  action. 

Lord  Mackenzie, — I  entirely  concur.  Ic  appears  to  me  that 
the  papers  are  fully  and  most  ably  argued.  The  defenders  rest 
on  the  decrees  founded  on  as  sufficient,  whether  they  be  in  foro 
or  in  absence,  though  they  contend  they  are  in  fitro,  I  think  that 
holding  them  to  be  in  foro  is  the  worst  view  for  the  defenders, 
because,  being  contra  minorem  indtftnuu/n^  if  in  forog  they  are 
clearly  and  ratlically  null  and  void,  1  think  it  is  fur  the  defen- 
derii'  interest  to  bold  them  to  be  decrees  in  absence,  and  it  is  in 
this  view  that  1  consider  them.  The  general  rule  cortaiuJy  is, 
that  a  decree  in  absence,  even  contra  minorem  indefensum,  is  not 
null ;  but  the  reason  just  is,  that  it  naav  be  opened  up,  unless 
some  sufficient  reasons  can  be  shown  to  take  it  out  of  the  general 
rule  and  to  support  it.  There  are,  in  the  present  case,  a  number  of 
grounds  stated  with  this  view,  but  I  am  not  able  to  find  any  of 
them  that  will  bear  examination.  It  is  said  that  a  decree  of  im- 
probation cannot  be  opened  up,  though  in  absence.  I  sboidd 
not  wish  to  concur  in  that  observation  without  a  great  deal  more 
consideration  indeed,  even  though  the  decree  were  against  a  ma- 
jor. When  we  consider  the  facility  with  which,  by  fraud  or  by 
accident,  a  decree  of  improbation  may  be  obtained,  reducing  the 
titles  of  the  largest  estates,  or  the  moat  valuable  personal  rights, 
it  would  be  very  extraordinary  to  hold  that  such  decrees  were 
irreversible,  and  that  the  parties'  rights  were  to  be  for  ever  gone. 
I  cannot  concur  in  that,  even  in  decrees  of  improbation  against 
a  major.  But  when  such  decrees  are  against  a  pupil,  the  doc- 
trine is  monstrous  and  out  of  the  question.  £ven  if  such  de- 
crees were  good  against  a  major,  they  would  not  be  so  against  a 
minor.  It  is  next  said  that  decrees  in  absence  cannot  be  opened 
up  where  the  party  has  been  peisonaliy  cited.  It  is  not  oecea^ 
sary  to  add  anything  to  the  answer  made  to  this.  The  aigumcnt 
is  founded  on  this,  that  a  reference  to  oath  may  be  made,  which 
is  out  of  the  question  here,  as  a  personal  citation,  on  reference  te 
oath,  in  the  case  of  a  child,  is  absurd.  Tben  it  is  said  minority 
does  not  fall  to  be  deducted  in  the  n^iative  prescription.  But 
I  bold  the  pursuers'  right  has  not  fallen  under  any  prescription. 
This  is  a  question  of  heritable  rights,  and  does  not  fall  under  the 
old  Statutes  1469  and  1474.  Both  the  positive  and  the  negative 
prescription  of  heritable  rights  are  regulated  by  the  Statute 
1617,  and  under  that  fell  the  case  of  Paul  and  Reid,  mentioned 
from  the  bar.  In  the  Act  1617  there  is  a  most  express  eiccep- 
tion  of  the  years  of  minority.  The  defenders,  in  the  last  places 
found  on  the  sales  and  transmissions  which  have  taken  place 
under  the  knowledge  of  the  pursuers.  I  cannot  say  that  these 
form  any  valid  personal  otrjection.  The  transmissions  were  of 
a  real  right,  obtained  by  a  decree  in  absence.  A%  to  these  forai- 
ing  a  bar  of  any  kind  to  the  pursuers*  claiming  the  property  er 
bringing  a  reduction,  it  is  out  of  the  question  altogether*  If  the 
party  does  not  act  himself,  hia  merely  remaining  silent  will  not 
operate  a  discharge  of  his  right  to  reduce  a  progress  of  titlea  to 
which  there  are  fatal  objections.  I  think  the  rule  here  is  the 
same  as  in  other  real  rights,  that  mere  silence  or  allowing  ttans* 
missions  is  nothing  at  all  to  the  purpose.  The  pursuers  gave  no 
consent,  and  were  not  even  asked  to  consent.  I  think  these  de« 
crees  are  clearly  liable  to  be  opened  up,  and  cannot  form  a  va* 
lid  title  to  exclude. 

Lard  Gilliet. — I  entirely  agree.  I  think  the  Lord  Ordinary  is 
wrong.  There  is  a  progress  of  feudal  titles  on  the  one  hand, 
and  mere  decrees  in  absence  on  the  other.  No  preseripciea  has 
run  on  these  decrees.  The  Lord  Ordinary  says,  the  challenge 
must  be  made  debiio  tempore  within  some  retsonable  time.  I 
think  this  is  a  very  dangerous  and  extraordinary  doctvine.  The 
period  of  prescription  is  npt  to  be  forty  years,  but  a  reasonakie 
time !  What  nse  then  is  there  for  the  law  of  prescription  ?  If 
one  Judge  is  to  say  ten  years  is  a  reasonable  time,  and  another 
Judge  is  to  say  fifty-five  years  is  a  reasonable  time,  there  is  tm 
end  of  all  rule. 

Lord  Prerideni. — I  am  entirely  of  the  same  opinion.  As  to 
the  transmissions,  bonafidet  is  not  requisite  in  thelongprescrip. 
tien.  The  case  of  Paul  and  Reid  was,  whether  the  negative 
prescription  could  be  pleaded  by  one  who  did  not  plead  the  ]h>- 
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ticive.  It  bad  nothing  to  do  with  the  deduction  of  minority.  I 
remember  that  case  very  well.  The  late  John  Clerk  made  one 
of  the  ablest  speeches  in  it  I  ever  heard.  It  is  no  authority 
for  the  4ef<?nder8  in  this  case. 

The  Coart 

*'  Recal  the  interlocutor  reclaimed  against ;  find  that  there  is  no 
title  to  exclude;  and  remit  to  the  junior  Lord  Ordinary  to  pro- 
ceed farther  as  shall  be  just,  reserving  all  questions  of  expenses.** 

Pursuers'  Authorities. ^(1.)  Erskine,  IV.  1,  69.     Bank. 

IV.  36i  6.  Cbirurgeons  of  Glasgow  v.  Reid,  17th  December 
1701 ;  Mor.  12.199.  Smith's  Representatives  o.  Semple,  lirh 
December  171 1 ;  Mor.  12,194.  Stair,  IV.  20,  19.  Ersk.  IV. 
1,  85;  Ibid.  IV.  4,  69.  Henderson  o.  Henderson,  20th  June 
1672;  M  6755.  Grant  v.  Grant,  lOth  June  1675;  M.  6756. 
Dunbar  v.  His  Vassals,  and  Earl  of  Lauderdale  v.  His  Vassals, 
90tb  December  166*2,  and  5th  December  1667 ;  Suir'n  Dec.  and 
Fol.  Diet  Vol.  L  pp.  450,  451.  Henderson  o.  Knockhill, 
July  1,  1628;  M.  8969.  (2.)  Ersk.  IV.  1,24;  Ibid.  IV.  3,6. 
Stair,  IV.  92,  7.  Bank.  IV.  86,  14.  Sutherland's  Trustees 
••  Lockbart,  &&,  February  4,  1790;  F.  C  and  M.  12,200. 
Eraser  o.  Eraser,  February  1728;  Mor.  12,194.  M'Donald  v. 
Common  Agent  in  Ranking  of  Kinloch,  4th  February  1790; 
M.  12,199.  Nicholson  v.  M'Leod.  November  29,  1810,  E.G. 
Bank.  IV.  29,  10.  Little  v.  Graham,  4th  February  1826; 
4  Shaw  and  Dunlop,  424.  Lord  Bambugil  v.  Hamilton,  12th 
February  1567  ;  Mor.  8915.  Eari  of  Roxburgh  v.  Chisholm, 
T^ebruary  1688;  2  Snpp.  pp.  116,  117.  Ballantine  v.  Dalyell, 
4th  and  19th  December  1695;  4  Supp.  287.  Errk.  I.  7,  19; 
IbiiL  I.  7,  94  ;  Ibid.  L  7,  88 ;  Ibid.  I.  7,  43 ;  Vide  M.  9056, 
9063,  9084,  &c.  Countess  of  Kincardine  v.  Purves,  7th  Ja- 
nuary 1698,  Fount.  Fol.  Die.  Vol.  I.  584.  Bruce,  24th  Ja- 
nuary 1577  ;  1  FoL  Die.  579.  Ker  v.  Hamilton,  25th  Febru- 
ary  1613;  M.  896a  Lockhart  v.  Lockbart,  25th  July  1626; 
M.  895a  Baron  n.  Harvie,  20th  July  1626.  Fleming  r.  For- 
Tester,  17tb  July  1661 ;  1  Fol.  Die.  p.  586.  Aitken  v.  Hewat, 
6th  January  1628 ;  M.  9907.     Durie.  p.  324 ;  M.  8908.     Jack 

V.  Halliburton,  1743;  M.  900a  Bannatyne,  14th  December 
1814,  F.  C.  M'Turk  v.  Marshall,  7'th  February  1815,  F.  C. 
Agnew  V.  Earl  of  Stair,  &c. ;  1  Shaw's  Appeal  Cases,  933. 
Rankin,  May  32,  1821 ;  1  S.  and  D.  48.  Sinclairs  v.  Stark, 
January  15,  1828,  F.  C.  Fac.  Coll.  ut  tvpra,  pp.  381,  982. 
Bank.  IV.  23,  11.  Maule  v.  Maule,  July  7,  1681.  (3.) 
JBrsk.  III.  7,  8.  Karnes*  Statute  Law,  p.  291.  Mackenzie  on 
the  Statutes,  p.  67.  (4.)  Bank.  IV.  45.  14.  Henderson  v. 
Knockhill,  1st  July  1628;  Mor.  8969.  Bank.  IV.  96,  6.  9 
Supp.  39.  Kello  v.  Kinnear,  5th  January  1671  ;  Mor.  3066. 
Gonlon  v.  Farquhar,  4th  February  1695.  Lindsay  v.  Ewing, 
15th  January  1770;  M.  8997.  Agnew  v.  Earl  of  Stair;  1 
Shaw*s  Appeal  Cases,  899.     Ersk.  I.  7,  41. 

Defenders*  Authorities.^!.)  Ersk.  IV.  1,  69.  A.  v.  B., 
16th  June  1618  ;  M.  674a  Glendinning  v.  Gordon,  5th  Ja- 
nuary 1699;  M.  6744.  Preston  v.  Erskine,  24th  November 
1710;  M.  6747;  2  Dariing's  Form  of  Pro.  979.  (2.)  Goldie 
V.  M*Donald,  13th  January  1758;  M.  12.195.  Blair  v.  Com- 
mon  Agent  of  Kinloch,  29d  July  1789 ;  M.  12,196.  M*Donald 
«.  Common  Agent  of  Kinloch,  4th  April  1790;  M.  12.196. 
Campbell  9.  Graham*s  Hepresentatives,  6th  December  1752; 
M.  9021.  Stair,  IV.  20,  4.  and  IV.  38.  23.  Rankine  «.  Craw- 
ford,  16th  January  1735;  2  Elcbies,  202.  Auchintonyo.  Bruce, 
31st  January  1622 ;  M.  6734.  Murdieson  v.  Baillie,  21st  June 
1625;  M.  674a  Gordon  0.  Eari  of  Aboyne,  24th  July  1739; 
M.  6676.  Henderson  v.  Knockhill,  1st  July  1628;  M.  8969. 
A.  0.  B.,  July  1681  ;  M.  8969.  Baillie  v,  Silvertonhill,  81st 
January  1621 ;  M.  900a  Karnes*  Elucidations,  Art.  I.  p.  2. 
Erak.  L  7,  46;  IV.  1,  8;  and  IV.  4,  69.  (a)  Stat.  1469,  c. 
29  ;  and  1474,  c.  55.  Bank.  I.  p.  186.  Ersk.  IIL  7,  la  Paul 
V.  Reid,  F.C.  (4.)  Campbell  9.  Graham's  Representatives, 
Sth  December  1752 ;  M.  9021. 

Lord  Ordinary,  Moncreiff. — Jcf.  Lord  Advocate  (Murray), 

and   Deas;    George  Gordon,  S.S.C.,  jigcnl Jit.  Dean  of 

Faculty  (Hope)  and  Sand  ford ;  Thomas  Grabame,  W.S., 
Jlsent — Mr  Pell,  CUrk — [CD.] 


3d  March  1835. 


Second  Divibiok — (W.  H.  D.) 

No.  222. — William  Johnston,  Pursuer,  v. 
William  Grant,  Defender, 

Proof— Competency — Reference  to  Oath-— Propinquity— 7a  m 
action  of  reduction  on  the  Act  1696,  of  certain  deeds  executed 
by  a  perton  within  eixty  deuft  of  bankruptcy^^-^he  defender  ham:^ 
proposed  to  rrfer  to  the  oath  of  the  bankrupVi  brother-in4aw 
certain  cireumstaneeM  connected  Vfith  the  deeds — Beld  that  tkt 
reference  wat  inadmistUfte. 

Lamb,  a  manafactarer  in  Arbroath,  became  inaol- 
rent  in  1826,  bat  afterwards  resamed  and  continued 
to  carry  on  business  till  20th  March  1882,  when  he 
was  rendered  notour  bankrupt  by  ultimate  diligence 
and  incarceration.  He  brought  a  process  ofcetsio  is 
March  1832,  decree  in  which  he  obtained  in  January 
1833,  and  in  March  1833,  he  executed  a  disposition 
omnium  bonontm  in  favour  of  the  pursuer,  accountant 
to  the  Arbroath  Bank,  for  behoof  of  his  crediton. 
On  or  about  20th  Februarv  1832,  Lamb  conveyed  to 
the  defender,  his  brother-in-law,  three-fourth  sham 
of  a  vessel,  called  the  Peggy  of  Arbroath,  which  wii 
in  consequence  thereafter  registered  in  the  name  of 
the  defender,  and,  on  or  about  the  2 1st  February 
1832,  he  also  assigned  to  the  defender  certain  lineni 
belonging  to  him,  and  consigned  to  different  booses  in 
England  for  sale.  The  pursuer  brought  the  present 
action  of  reduction,  on  the  Act  1696,  c.  5,  of  these 
transactions,  vis.  the  vendition  and  assignation,  on  tbe 
grounds  that  the  deeds  were  granted  by  Lamb  when 
he  was  insolvent,  to  the  defender,  a  confident  and  con- 
junct person,  cognisant  of  the  insolvency,  and  nut  for 
any  onerous  cause  or  present  consideration  or  price, 
but  for  some  prior  debt.  In  defence  it  was  stated, 
that  the  defender  advanced  to  Lamb  in  1827  and  1828, 
two  sums  of  £80  and  £40,  to  enable  bim  to  recom- 
mence business,  to  cover  which  Lamb,  before  he  had 
any  idea  of  insolvency,  conveyed  to  him,  on  Sist 
February  lb32,  the  shares  of  the  Peggy:  That  on  the 
same  day,  the  transaction  was  completed  by  the 
transfer  being  regularly  registered,  and  an  iodorse- 
ment  of  the  certificate  of  registry  made  in  the  de- 
fender's favour,  in  terms  of  the  Act :  That  on  the 
29th  October  1831,  the  4th  December  1831,  and  21$t 
February  1832,  respectively,  the  defender  advanced 
to  Lamb  the  sums  of  £30,  £40  and  £30,  on  receiring 
the  last  of  which.  Lamb  gave  him  the  assignment  to 
the  linens :  That  the  vendition  was  completely  pro* 
tected  by  the  d8th  and  46th  sections  of  the  Registry 
Act,  6  Geo.  IV.  ch.  110;  and  with  regard  to  the  si- 
signment  of  the  price  of  the  linens,  the  defender 
offered  to  consign  what  he  had  recorered,  minus  tba 
expense  of  recovery  and  of  the  deed  of  assignment 
The  Lord  Ordinary  having  ordained  the  defender  to 
state  how  he  meant  to  prove  that,  on  obtaining  the 
assignment  to  the  linens,  he  gave  Lamb  the  sum  of  f^i 
solely  on  the  faith  of  the  assignment; — he  lodged s 
minute,  in  which  he  offered  to  prove  it — 1«/,  By  Lambi 
receipt  at  the  time ;  2d,  By  the  bank  book  kept  bT 
the  defender  with  the  Arbroath  Bank,  which  showed 
that  he  drew  on  his  account,  the  day  he  made  Uie  sd* 
vance  to  Lamb,  to  the  extent  of  £80 ;  3</,  By  Lsmb 
having  that  day  applied  the  £30  received  from  the  de« 
fender  in  retiring  a  bill  due  by  him  to  David  Pater* 
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SOD  and  Son,  manafactorens  in  Arbroath, — which  fiicts, 
he  alleged,  were  both  known  to  the  parsuer  in  his 
character  of  accountant  to  the  Arbroath  Bank,  and 
were  admitted  by  him  in  his  correspondence  with  his 
iaw  agent  there.  This  evidence  was  objected  to  by  the 
parsuer  as  inadmissible,  not  being jprodaced  or  offered 
before  the  record  was  closed.  The  Lord  Ordinary 
^18th  December  1BS4),  before  answer,  allowed  the 
defender  to  pot  in  a  minote  of  reference  to  the  oath 
of  the  parsaer,  and  that  by  next  cidling.  On  which 
the  defender  lodged  the  following  minute  of  reference : 

"  Keir,  for  the  defender,  in  tenns  of  the  abore  interlocutor, 
did  not  oppose  the  reference  to  oath ;  and  he,  accordinglprj  re- 
ferred to  the  oath  of  James  Lamb,  whether,  on  the  2 1  at  Febru- 
ary 1832,  the  defender  did  advance  to  Lamb  the  Bum  of  £30,  on 
Rcdvini^  delivery  of  the  assignation  to  the  linens  f  But,  in  doing 
90.  it  will  be  observed,  that,  as  the  defender  obtained  the  legal 
conveyances  of  the  vendition  and  assignation  to  the  linens,  any 
allegation  on  the  part  of  the  pursuer,  to  cut  down  these  deeds, 
on  the  supposition  that  they  were  granted  in  satisfaction  and 
payment  of  prior  debts,  to  any  extent,  can  only  be  proved  by  th^e 
(iefeniler's  oatb ;  and  any  other  mode  of  proof  is  out  of  shape, 
snd  inconsistent':  and  therefore,  the  defender  protested,  that  if  the 
reference  to  oath  now  made  is  objected  to,  every  plea  and  ground 
of  objection  shall  be  reserved  entire  to  him.** 

To  which  the  following  answer  was  given  for  the  pur- 
suer : 

"  Neaves,  for  the  pursuer,  answered,  that  this  minute  ought  to 
have  contained  a  simple  reference  to  oatb,  without  any  of  the 
observations  or  protestations  with  which  it  is  accompanied.  lie 
farther  submitted,  that  the  reference  was  incompetent,  in  re- 
spect that  liamb,  the  banknipt,  was  not  the  party  in  the  cause, 
--that  be  could  not  be  adduced  as  a  witness  against  bis  creditors, 
^and  that  he  was  further  disqualified,  from  relationship  to  the 
defender,  who  was  his  brother-in-law.'* 

The  Lord  Ordinary  then  pronounced  the  following 
interlocutor  and  note : 

"6/A  February  1835. — The  T-K)rd  Ordinary  having  considered 
the  minute  of  reference  by  the  defender  to  the  oath  of  James 
Lamb,  the  bankrupt,  with  the  answers  thereto,  and  heard  the 
counsel  for  the  parties.  Finds  the  reference  incompetent,  and 
decerns. 

'*  Note. — The  Lord  Ordinary  thinks  the  reference  inadmis. 
sible, — 1 .  Because  of  the  whole  circumstance  of  the  case,  which 
are  suspicious.  2.  Because  the  bankrupt,  who  it  is  proposed  to 
examine,  is  tlie  brother-in-lHW  of  the  person  who  refers  to  him. 
3.  Because  the  bankrupt  has  now  no  interest  in  the  matter,  hav- 
ing conveyed  all  he  has  to  his  creditors  on  obtaining  a  cesiio. 
The  case  of  Mein,  llth  July  18*29,  makes  relationship  an  ob- 
jection, and  that  of  Ferrier,  lOth  February  1831,  was  of  in- 
terest. As  soon  as  this  interlocutor  becomes  final,  the  case 
ought  to  be  enrolled,  in  order  that  it  may  be  finally  disposed  of. 
What  is  to  be  done  with  the  conclusion  for  freights  and  profits, 
and  has  the  defender  any  thing  to  say  about  costs,  in  conse- 
quence of  his  minute,  No.  7  of  process  ?** 

The  defender  reclaimed,  but  the  Court  adhered. 

I^ord  Ortfinary,  Cockbum. — jfet.  Neaves.— -^/f.  Small  Keir. 
— James  Brown  and  James  Morgan,  Agenis* —  M.,  Cterk, — 
[r.ir.i).'! 

TEIND  COPflT, 

Mh  March  18S5. 
No.  229. 

Logic  Bachan^Presbytery  of  Ellon — Old  Stipend,  modified 
1810,  92  bolls,  1  firlot,  \  lippy  meal;  92  bolls,  1  firlot,  \  lip- 
py  barley,  and  j£10,  6.  5.  or  money,  with  £8,  6.  8.  for  Com- 
munion Elements. — Stipend  modified  of  this  date,  14  chalders, 
one- half  meal  and  one-half  barlev,and  j£8,  6.  8.  for  Communion 
Elements— being  an  augmentation  of  1^  chalders. 


COURT  OF  SESSION. 


INNER-HOUSE. 

bth  March  1835. 

FiasT  Division. — (G.  D.) 

No.  224. — Colonel  Jambs  Home,  Pursuer^  v.  Allan 

PuRVES,  Defender. 

Expenses— Counsers  Honorarise — Circumttaneei  in  whicfi  the 
Court  ftustaining  ot^j^ciiont  to  the  audiior^i  report)  allowed  the 
expense  of  netting  re-reohed  antwers  revised  by  tenior  coumel, 
and  of  a  consultation  thereon  between  the  seruor  and  junior 
counsel ;  and  also  the  fees  paid  to  two  counsei  to  debate  on  the 
state  of  the  pleadings  previous  to  closing  the  record. 

The  pursuer  in  this  case  was  allowed  to  amend  his 
libel  on  payment  of  the  previous  expenses,  which  hav- 
ing been  taxed,  the  defender  (besides  certain  minor 
objections)  objected  to  the  auditor's  reporti  that  he 
had  disallowed  the  expense  of  a  revisal  by  senior 
counsel  of  the  defender's  re-revised  answers,  and  a 
consultation  relative  thereto,  which  the  ituportance  of 
the  case  rendered  necessary.  It  appeared  that  the  au- 
ditor had  allowed  the  expense  of  getting  the  other 
papers  revised  by  senior  counsel.  As  to  this  parti- 
cular paper,  a  fee  of  £6,  13.  6.  to  the  junior  counsel 
and  clerks  was  charged,  and  allowed  by  the  auditor  for 
preparing  it,  but  he  struck  off  £5,  12.  6.,  paid  to  the 
Solicitor-General  (Cockbum)  and  clerks  for  revising 
the  paper,  and  £1,  8.  6.  paid  to  the  junior  counsel  and 
clerks,  and  £'i,  9.  6.  paid  to  Mr  Skene  and  clerks  for 
a  consultation  held  as  to  the  paper,  at  the  request  of 
the  Solicitor«General ;  as  also  the  agent's  relative 
charges. 

Lord  President, — The  case  is  very  different  where  the  con- 
sultation with  Mr  Skene  was  requested  by  the  Solicitor- Gene- 
ral, than  if  this  had  been  done  ex  propria  motu  of  the  agent. 

Lord  Gillies. — It  must  have  been  an  extraordinary  case  which 
required  two  senior  counsel  and  one  junior  to  prepare  a  paper. 

Lord  President. — There  is  a  specialty  here.  I  can  easily  con- 
ceive that  the  case  might  be  such  that  the  Solicitor-General 
might  say,  I  do  not  wish  to  take  the  whole  responsibility  here, 
and  therefore  I  wish  a  consultation  with  another  senior  counsel. 
I  think  this  is  very  different  from  the  agent  incurring  such  an 
expense  at  his  own  hand. 

Lord  Gillies. — The  auditor  allows  the  fees  to  the  junior  and 
one  senior  counsel  for  preparing  the  other  pspers.  I  think  a 
fee  should  be  allowed  for  the  junior  and  one  senior,  but  not  foe 
two. 

Lord  Mackenzie. — I  understood  Mr  Skene  to  say,  that  after  the 
former  paper  had  been  prepared,  the  pursuer  had  changed  his 
ground.  I  think  if  the  defender  bad,  although  from  over  anxiety, 
made  up  his  paper  by  two  counsel,  and  then  the  pursuer  changed 
his  ground,  the  pursuer  is  liable  fur  the  expenses  thus  occasioned. 

The  defender  here  intimated  that  he  did  not  insist 
on  the  fee  of  £2,  9.  6.  paid  to  Mr  Skene  and  clerki 
being  allowed;  but  besides  the  objections  alreadv 
stated,  he  farther  objected,  that  the  auditor  had  stracK 
off  £3,  10.  6.  paid  to  the  Solicitor-General  and  clerks 
to  bring  the  contradictory  pleadings  of  the  porsaer 
under  the  notice  of  the  Lord  Ordinary — £3,  10.  5. 
paid  to  Mr  Skene  to  revise  the  re-revised  answers,  and 
prepare  new  pleas  applicable  to  the  case  as  it  then 
stood;  and  that  £2,  9.  6.  paid  to  Mr  Skene  to  attend 
along  with  the  Solicitor- General  at  the  debate  on  the 
contradictory  nature  of  the  pleadings  had  been  omit- 
ted to  be  stated  in  the  aocoant.    The  whole  fees  paiJ 
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to  counsel  and  clerks,  which  the  defender  insisted  on 
in  addition  to  those  allowed  by  the  auditor,  amounted 
to  £l6,  11.  6.;  attd  the  agent'«  relative  charges, 
which  ^the  defender  objected)  had  also  been  disallow* 
ed  by  tbe  auditor,  amounted  to  more  than  the  same 
sum. 

The  Court  thought  that  the  fees  bona  fide  paid  to 
coonsel  ought  to  be  allowed,  but  not  tbe  other  cnarges ; 
and  they  therefore 

*'  repel  aQ  the  objections,  except  to  the  amount  of  £16,  II.  6. 
to  be  added  to  the  sum  in  the  report :  and  therefore  they  decern 
for  payment  of  JC273, 4.  7.  as  tbe  expenses,**  &c 

JeU  Mylne ;  James  Logan,  S.S.  C,  Jgent,'^AU.  Slcen^; 
Ainslie,  Macallan  and  Graham,  JgenU. — [CD,] 


M  March  1835. 
FiasT  Division. — (  G.  IX  ) 

No,  225^-^Poor  James  Forbes,  Petitioner,  v.  Wil- 
son, Stow  and  Company. 

Poors*  Roll. 

Forbes  ap^plied  for  the  poors*  roll,  and  obtained  a 
report,  bearing  that  he  had  a  probabilis  causa.  The 
defenders  offered  £30  for  a  settlement,  and  got  a  new 
remit  to  the  lawyers  and  agents  for  the  poor,  who 
then  reported,  that  this  offer  being  declined,  there  was 
no  prooabtlis  causa :  wbereapoo  the  Court  refused 
Forbes's  petition. 

Acu  Mylne.— ^ft.  Penney.— [G.D.J 


bth  March  1835. 
First  Division. — (6.  D.) 

No.  226. — Alexander  Gilmour,  Suspender  and  Pur- 
suer,  o.  John  Gr.int,  Respondent  and  Charger, 

Composition* Contract  —  Cirounuianeet  in  wftich  heUi  departed 
JSNfm,'~'the  eompoiUioH  biiU  not  having  been  offeredt  nor  a  dis^ 
charge  obiaUted  for  eight  yeore  after  it  wa»  entered  into. 

Compensation—- 7A#  charger  on  a  bill  having  lodged  in  proeen  an 
aeeowu-<urrent9  giving  erfd&tjor  two  counter  claims  exceeding 
the  turn  charged /or;  and  various  other  elainu  being  alleged  on 
4olA  tidet'-^Ptea  of  eompentation  euUained  (although  the  charm 
ger  aileged  thai  the  aecount'Currtnt  was  only  hypothetical,  and 
that  the  counter  claims  were  not  duej,  reserving  cUl  other  claims 
bins  ind^  between  the  parlies. 

Grant  charffed  Gilmour  to  pay  £20  Sterling  and 
interest,  contained  in  his  accepted  bill  to  the  charger, 
dated  8th  October  1816,  and  payable  two  months 
afterdate.  Gilmour  suspended  this  charge,  on  the 
gWHiBd  that  Grant  had  agreed  to  accept  a  composi* 
tionef  28.  6d.  per  pound  along  with  Gilmoor's  other 
credftors  hi  1817,  and  that  this  composition  was  more 
tHafi  extinguished  by  an  account  of  £7,  14.  11.  for 
bnteher-meat,  commencing  7tb  November  1823  and 
eadifig  7th  December  1824,  and  by  a  bill  at  three 
mei*«Hs  for  £l  2.  6s.,  dated  8d  December  1824,  granted 
by  GKlmour  to  Grant  for  the  price  of  a  horse  which 
WM^newr  delirered,  but  which  bill  Gilmour  bad  been 
M'lgeA  to  take  op  from  an  indorsee.  Grilmour  at 
saiHMtfiiie'  raised  an  ordinary  action  against  Grant  for 
tile  aboTO  and  certain  other  counter  claims,  amounting 
iii>  whole  to  £49,  2.  3^.  Grant  lodged  an  account-cur- 
rent in*  the  saspension  process,  in  which,  after  allow- 
ing Gilmoor  credit  for  the  account  for  bntcber-meat 
and:  tbe  biH  for  £12v  6s.,  and  debiting  him  with  two 


bills  of  £lOand  £l4,  said  to  bare  been  produced  in  a 
process  which  had  been  lost,  and  with  rarioas  cash  ad- 
vances, he  brought  out  a  large  balance  due  by  Gil* 
mour  to  him.  Grant  afterwards  alleged  that  this 
account-current  was  made  op  merely  to  show  that 
the  balance  would  be  in  his  farour,  supposing  Gil- 
monrs  counter  claims  to  be  admitted,  and  he  main- 
tained that  Gilmour  reeeiTed  ralaeforthe  bill  of  £12, 
6s.,  the  parties  having  had  ne  transaction  abont  a 
horse;  and  that  the  account  for  butcher-meat  was 
prescribed.  As  to  the  composition-contract.  Grant 
maintained  that  it  had  never  been  carried  through, 
being  subscribed  only  by  himself  and  three  other  cre- 
ditors, and  the  composition  bills  never  having  been 
delivered  to  him,  nor  anv  discharge  granted.  It  ap- 
peared that  the  composition-contract  wati  in  the^ 
terms : ' 

"  We  tbe  subscribers,  creditors  of  Alexander  Gilmour,  some- 
time flesber  io  Irvine,  and  presently  residing  there,  do  hereby 
accept  of,  and  agree  to  take  from  bim,  tbe  sum  of  2s.  6d.  per 
pound  on  tbe  amount  of  our  respective  debts  due  by  him  to  ns, 
pajrable  at  six  and  twelve  months,  by  equul  instalments,  com- 
mencing from  the  dale  of  all  the  creditors  acceding ;  and  upon 
payment  thereof,  we  bind  and  oblige  ourselves,  our  heirs  and 
executors,  to  grant  the  said  Alexander  Gilmour,  and  his  heirs 
and  executors,  a  discharge  in  full  of  tbe  amount  of  our  respective 
debts.  In  witness  whereof,  we  have  subscribed  these  presents 
at  the  place  and  date  affixed  to  our  names.*' 

The  Lord  Ordinary  (Fullerton),  on  2d  December 
1834, 

"  Finds  that  Alexander  Gilmour,  the  pursuer  and  suspender, 
has  failed  to  prove  that  the  bill  char^red  on  has  been  extinguished 
either  by  the  charger's  acceptance  of  a  composition,  or  by  com- 
pensation :  Further,  finds  that  the  said  Alexander  Gtlrooor  has 
failed  to  establish  the  alleged  debt  concluded  for  in  tlie  ordinary 
action  at  bis  instance  against  the  charger  and  defender  ;^ There- 
fore, in  the  suspension,  repels  the  reasons  of  suspension,  finds 
the  letters  orderly  proceeded,  and  decerns :  And  in  the  ordinary 
action,  sustains  the  defences,  assoilzies  tbe  charger  and  defender 
from  the  conclusions  of  the  libel,  and  decerns :  Finds  tbe  sus- 
pender and  pursuer  liable  in  expenses,**  &c. 

<*  Note. — Considering  the  terms  of  the  paper  founded  on  by 
the  suspender,  as  well  as  its  evident  incompleteness  and  infor- 
mality, some  evidence  would  be  requisite  to  show  that  tbe  con. 
templated  compromise  ever  was  finally  concluded.  But  there 
is  no  such  evidence.  It  is  not  said  that  the  composition  ever 
was  paid,  or  even  tendered,  and  the  bill  was  confessedly  left  in 
the  hands  of  the  charger.  All  that  is  said  by  the  suspender  is, 
that  in  the  course  of  the  year  during  which  the  composition  ought 
to  have  been  paid,  he  furnished  butcher-meat  to  the  charger  to 
tbe  amount  of;£7,  14.  II.  Even  if  this  sum  formed  a  clear 
and  outstanding  ground  of  claim  against  the  charger,  the  Lord 
Ordinary  would  have  great  difficulty  in  allowing  the  suspender, 
in  the  circumstances  above  mentioned,  art)itrarily  to  place  part 
of  this  sum  to  account  of  payment  of  the  composition,  so  as  to 
bar  tbe  charger  from  demandiiig  tbe  balance  of  his  debt.  But 
this  account  cannot  form  a  ground  of  compensation  to  any 
amounc ;  for  it  is  met  by  counter  claims  on  the  part  of  tlie 
charger ;  and  it  appears  to  the  Lord  Ordinary,  that  that  founded 
on  the  joint  acceptance  of  tbe  charger  and  suspender  of  the  I5th 
of  May  1816  must  be  sustained.  The  document  itself,  like 
many  of  the  others  originally  io  this  process,  is  amissing.  Bat 
in  the  memorial  for  the  suspender,  No  9  of  process,  the  accept- 
ance is  admitted,  and  it  is  also  admitted  that  it  was  retired  by 
the  charger ;  so  that  to  the  extent  of  one-half,  it  forms  a  good 
article  of  charge  against  the  suspender,  unless  he  can  take  off 
the  legal  presumption  of  its  being  his  debt  to  tfaatamoant  by  tbe 
charger's  oath.  In  regard  to  the  other  debts  claimed  by  GiU 
mour,  they  are  not  supported  by  any  evidence." 

Gilmour  reclaimed : 
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Lord  Jffo^jfL— The  evkUoce  bere  te  to  very  meagre^  that  it 
i<i  dtffiruh  to  make  up  one's  mind.  The  charge  for  the  bill  of 
£20  is  met  on  two  grounds :  Xn,  The  composition- contract,  and 
2^,  Tbe  bill  for  ^12,  Os.  which  is  said  to  have  been  granted  for 
tbe  ralae  of  a  horse  which  was  never  delivered.  It  is  dif- 
ficult to  believe  that-  if  Gilmour  paid  the  bill  he  would  not  get 
(ieli?e7  ^  tbe  horse  for  ten  or  twelve  years ;  and  this  makes  me 
sospicious  of  his  other  statements.  The  kind  of  value  is  often 
mentioned  in  a  bill  to  give  it  the  appearance  of  a  real  transac- 
tibD,  when  there  is  no  such  value.  Then  as  to  the  composition- 
rootract,  the  creditors  do  not  all  sign  at  once,  but  one  ufter  the 
mber  at  different  dates.  I  never  kNew  it  otherwise.  Here  the 
bu  and  twelve  months  at  which  the  bills  were  to  be  payable,  were 
lu  commence  from  the  date  of  all  tbe  creditors  acceding,  which 
tbe  common  debtor  knew  best,  and  it  was  bis  duty  to  have  then 
i<«ued  his  acceptances  for  the  composition  to  all  the  creditors. 
He  shoald  have  given  his  bill  for  23.  6d.  per  pound  to  Grant, 
and  then  got  a  discharge.  This  he  admits  he  did  not  do.  At 
^ru  Eight,  it  seems  equitable  to  apply  part  of  the  account  for 
biUciier-meat  in  extinction  of  the  composition^  But  I  am 
afraid  the  rules  of  e^ity  cannot  be  appUed  here.  I  think  tbe 
roaiposition-contract  is  not  binding  as  to  the  claims  and  counter 
c'djms,  unless  there  were  an  investigation  by  an  accountant,  and 
ii  is  impossible  to  tell  how  they  stand. 

Lord  Giltiet,-^!  am  afraid  a  remit  to  an  accountant  would  be 
iirended  with  more  expense  than  the  whole  matter  at  issue.  I 
a^e  that  the  compositiofi-contnict  is  not  binding.  <As  to  the 
account  for  butcher-meat,  it  is  Siud  not  to  be  liquid,  but  it  is  ad- 
mitted in  tbe  account-current,  given  in  by  Grant  himself,  as  well 
^  tbe  bill  for  £\2j  6s.  I  am  for  altering,  and  finding  Gilmour 
entitled  to  compensation  on  those  articles  admitted  in  the  ac- 
couQt-current. 

Lord  J/aofreitxiV.— The  account* current  having  been  put  in  by 
Grant,  I  have  the  same  difficulty  jn  adhering  as  Lord  Gillies.  I 
a^ee  that  the  com  position -con  tract  has  gone  off.  As  to  the 
account  for  butcher-meat,  if  the  furnishings  had  been  to  the  pre> 
ei<e  amouot  of  the  composition,  they  might  have  been  supposed 
to  be  made  for  the  composition,  but  they  greatly  exceeded  it ; 
aod  there  it  no  evidence  that  the  composition  was  carried  through 
at  all.  We  then  come  to  the  second  finding  of  the  Lord  Ordi- 
iniryas  to  compensation.  Tbe  bill  of  £\%  6s.  bears  to  be  for 
viVje  in  a  horse,  which  it  is  said  was  never  delivered.  Tbia 
iD^c^t  not  have  been  so,  but  unfortunately  in  the  account- cur- 
rt-nt  given  in  by  Grant,  this  bill  is  entered  as  due  to  Gilmour. 
I  see  no  way  of  getting  quit  of  this,  except  by  going  into  tbe 
mutual  averments,  which  lead  to  an  inextricable  accounting,  of 
vbicb  I  can  make  nothing;  and  it  seems  to  me  hard  that  one 
]finy  should  get  payment  of  his  alleged  claims  more  than  the 
other. 

Ltrd  President, — I  agree  with  Lord  Otllies.  I  set  the  com- 
poMtion-con tract  altogether  aside.  Then  we  have  the  charge 
on  a  bill  for  £20,  against  which  Gilmour  pleads  compensation 
onanarcount  of  j^?,  U,  11.  and  a  bill  for  £12,  6s.  These 
tvo  articles  Grant  admits  in  tbe  account-current  lodged  by  him. 
I  would  therefore  sustain  tlie  plea  of  compensation.  The  parties 
^y  dispute  about  their  other  claims  afterwards  as  they  please. 

The  Court 
''  Adhere  to  the  ioteiloeutor  of  the  Lord  Ordinary,  in  so  far  as 
His  thereby  found  that  the  bill  charged  on  is  not  discharged  by 
tb£  alleged  compositioo  :  Quoad  uUrM,  reeal  the  interlocutor  re- 
cUimed  against ;  find  that  th|e  debt  in  the  bill  chaiiged  ou  is  com- 
P<:osated  and  extinguished  by  the  debt  of  £7,  14.  11.  in  the  ao- 
count  of  admitted  furnishings  by  the  suspender  to  the  charger* 
&od  by  the  debt  of  £12,  6s.  contained  in  tbe  bill  dated  dd  De- 
cember 1824,  for  which  it  is  admitted  no  value  was  given ;  and 
tberefore,  in  the  suspension,  sustain  the  reasons  of  suspension* 
aod  suspend  the  letters  nm/y/icii^;  and  in  tbe  ordinary  action, 
rq)€l  the  defences,  in  so  far  aa  regards *the  said  debts  of  £7,  Us. 
Hd.  and  £12,  6s.,  and  decern :  fteserve  to  the  parties  all  ckiota 
of  debt,  hinc  iiuU,  against  each  other;  Find  the  siupeiider  and 
pursuer  entided  to  expenses,"  &c 

L<iTd  Ordmuy,  FuUerton. — jtd,  Cooioghame ;  J,  W.  Mac- 
keozie,  W.S.,  Jgeni.^^t.  SoKcitos-Gcneral  (M'Neill)  and 
KiUisfflBell;  N.  Qcapt,  S.S.C.,  Auemi Sir  Walter  Scott, 


5tk  March  18BS. 

First  Division. — (G.  D,) 
No.  227.T-JloBERT  Gordon  and  Georgb  Gordon, 
Advocators,  v.  Sir  James  Grant  Suttis,  Bespqu", 
dent. 

Possessory  Judgment — Interdict — Declarator — CircumU^ncn  in 
w/tichf  in  an  application  for  irUeniict  against  taking  the  turf 
off  a  piece  of  link  grovnftt  called  the  Sea  Craig,  of  which  the  party 
complained  against  had  been  in  possession  for  seven  years,  th& 
Court  did  not  gns9U  interdict,  but  superseded  for  a  declarator. 

The  respondent  applied  to  the  Sheriff  of  Hadding* 
tonshire  for  an  interdict  ag^alust  the  advocators  taking^ 
off  the  turf  of  a  part  of  the  link  grounds  of  Preston- 
grange,  which  was  gfranted  by  tbe  Sheriff;  but  the 
Lord  Ordinary,  on  16th  December  1834,  advocated 
the  cause,  recalled  the  interdict,  and  fonnd  the  re- 
spondent liable  in  expenses.  His  Lordship  added  the 
following  note,  which  sufficiently  explains  the  case : 

"  Note — The  advocator,  Robert  Gordon,  is  proprietor  of  two 
feus,  one  of  which  is  described  in  his  titles  as  lying  over  'against 
the  barboar  of  Milnbaven,  now  called  Morrison's  Haven,  be- 
twixt tbe  said  harbour  oo  the  north  and  west  ;*  aad  tbe  otlun^ 
called  the  Bait  Gimel,  is  described  as  being  *  bounded  by  tb% 
Sea  Craig  on  the  north.'     The  north  boundary,  therefore^  of 
these  fues,  at  the  date  of  the  titles,  was  Morrison's  Haven  and. 
the  Sea  Craig.     Morrison's  Haven  is  not  now  the  north  boundary 
of  either,  which  is  accounted  for  by  its  removal  westward  since 
tbe  date  of  tbe  old  titles,  as  it  is  said,  in  consequence  of  ao  Acft 
of  Parliament.     Between  the  Sea  Craig  aad  the  bouses  of  tke> 
advocator,  there  is  a  small  strip  of  waste  land,  which  b  admitted} 
to  have  been  for  nsore  than  seven  years  in  thie  possession  of  tb» 
advocator,  through  which  the  high  road,  lately  rensoved  from  tho 
south  to  tbe  north  of  the  feus,  now  passes.     Tbe  remaining  part- 
of  this  narrow  strip,  lying  between  the  north  side  of  the  new 
high  road  and  the  Sea  Craig,  is  the  ground  at  present  in  disputes 
Tbe  respondent  pleads,  that  akbougb  Morrison'a  Haven  aad  ^e 
Sea  Craig  are  described  as  tbe  north  boundaries  of  the  advo* 
eater's  feus,  yet  as  they  are  also  described  in  the  titfcts  as  being 
of  a  specified  breadth,  and  aa  tbe  advocator  possesses  gnmnd-  of 
that  measurement  independent  of  the  strip  now  in  dispute,  bis- 
possession  cannot  be  ascribed  to  the  heritable  titles  wbioh  ha 
has  produced.     It  seems  a  good  answer,  that  the  Sea  Ctmg  ap«* 
pears  to  have  been  part  of  tbe  unappropriated  shore,  and'  when 
Morrison's  Haven  was  removed,  its  site  becasse  part  of  tbe  shore- 
idso;  consequently,  aa  there  was  no  ifiteijeceed  property,  the 
advocator  might  have  extended  his  boundary  towards  the  sea,> 
without  vioLiting  the  right  of  any  one,  agreeable  to  various  well 
known  decisions  on  this  subject  which  are  cited  in  tbe  reoord.. 
The  advocator  has  stated,  that  as  the  feus  were  long  occupied  as 
a  pottery,  a  glass-work,  and  a  salt-work,  the  gtomid  in  dispute 
may  have  beeih  gradually  formed  by  the  aecttmuiatk>n  of  rubbish 
from  these  manufactures,  which  is  by  no  mean»  improbable,  and' 
may  have  been  the  means  of  extending  the  north  boundary  of  the 
feus  towards  tbe  sea.     In  these  circumstances,  the  Lord  Ordi- 
nary conceives  that  the  titles  which  the  advocator  has  produced, 
together  with  his  admitted  possession,  are  sufficient  to  protect 
him  in  a  question  of  interdiet,  unless  his  posaessfou  can  b& 
ascribed  to  a  different  title  flpwing  itom  th»  vespoadan^    i^» 
cordingly,  such  a  title  is  alleged,  viz.  a  lease  of  a  pottery  work  at 
Morrison's  Haven,  and  some  lands  adjoining  to  it,  granted  by 
the  proprietor  of  Prestongrange ;  but  as  that  lease  is  not  pro-' 
duced,  though  called  for  by  the  advocator,  and  as  neither  the 
subject  to  which  it  extends,  nor  the  terms  in  which  it  is  con- 
ceived, are  known,  it  must  be  laid  out  of  view  in  this  discussion. 
The  sole  point  at  issue,  therefore,  is,  whether  the  advocator  is 
confined  by  his  titles,  aa  by  a  bounding  charter,  to  the  specified 
breadth  of  ground  there  set  fortht  notwiibstandingiiis  possession 
is  more  extensive,  and  without  any  other  title  producedor  vouched 
to  which  that  possession  can  be  ascribed.     The  Lord  Ordinary 
conceives  that  he  is  not,  and  that  tn  hoc  sfo/u,  and  until  the  ques- 
tion of  right  is  tried,  his  possession  must  be  maintained.     It' 
ought  to  have  been  mentioned^  that  the  advoetlor  Ge«fgf<Oe«-^ 
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don,  against  whom  the  interdict  wius  also  craved,  pleads,  that  he 
acted  in  right  of  his  brother  Robert,  and  by  his  brother's  permis- 
aion  and  authority.** 

The  respondent  reclaimed,  and  pleaded.  That  the 
advocator's  north  boundary  wtL»  tiut  the  «ea,  but  the 
Sea  Craig,  which  formed  the  interjected  land,  being  a 
piece  of  green  ground  extending  towards  the  sea,  and 
terminating  in  an  abrupt  rock,  and  not  gained  from  the 
tea  at  all :  That  the  boundary  was  at  least  doubtful ; 
and  therefore  the  interdict  should  be  granted  while 
the  qaestion  of  right  was  under  discussion  by  a  de- 
clarator which  the  respondent  was  ready  to  bring :  That 
the  whole  question  was,  whether  the  advocator  was  in 
possession  under  his  feu  or  under  his  lease ;  and  that 
li  was  on  ascertaining  that  the  advocator  had  his  whole 
extent  of  feu,  independent  of  this  ground,  that  the 
Sheriff  granted  the  interdict.  Anmered — No  declara- 
tor has  yet  ,been  brought,  and  the  possession  cannot 
\e  inverted.  The  advocator  was  not  damaging  or  de- 
molishing the  Sea  Craig,  but  only  levelling  it.  It  was 
not  disputed  before  the  Ordinary,  that  the  Sea  Craig 
was  just  a  sea  boundary,  the  same  as  the  sea-shore, 
when  the  shore  is  rocky.  No  titles  are  produced ;  and 
in  this  possessory  question,  the  responaent  is  not  en- 
titled to  an  interdict. 

Lord  Pretiiient, — This  is  not  continaing  the  possession,  like 
pasturing  or  bleaching.  The  allegation  is,  that  the  advocator  is 
renoviog  the  surface.  It  certainly  struck  me,  that  supposing 
Che  interlocutor  were  to  be  adhered  to,  the  advocator  should  not 
be  allowed  to  go  on  dilapidating  the  subject  in  this  way. 

Lord  Balgrajf. — We  are  here  in  a  mere  possessory  question ; 
and  the  law  in  such  cases  is,  that  the  party  in  possession  is  en- 
titled to  continue  that  possession,  but  not  to  make  a  new  use  of 

the  subject 

Lord  GitftVf.— The  difficulty  lies  here.  The  right  of  property 
is  not  the  subject  of  dispute  in  this  action,  and  the  advocator  is 
in  possession.  If  there  bad  been  a  declarator  at  the  respondent*B 
instance,  we  roust  have  granted  the  interdict  to  preserve  the  sub- 
ject against  waste.  But  there  is  no  declarator ;  and  if  none  be 
brought,  what  is  to  be  the  result?  We  cannot  grant  the  inter- 
dict while  there  is  no  declarator,  which  there  has  been  plenty  of 
time  to  bring.  At  least  I  should  have  very  great  doubts,  in  point 
of  law,  as  to  granting  the  interdict  without  a  decUrator. 

Keuytfor  rttpondent.'^K  the  Court  will  supersede  the  case  for 
a  few  days^  we  will  bring  a  declarator. 

The  Court  superseded  accordingly,  that  a  declarator 
might  be  broagnt. 

Lord  Ordinary^  Corehoose — Jd.  Forsyth ;  William  Allan, 
&6.C1  AgtnL^AU.  Keay;  J.  and  A.  Smith,  W.S.»  4s«K«*— 
Sir  R.  Dundas,  Osrk.-^IG.J).] 

5ih  March  1835. 
Second  Division.— (6.  D.) 
No.  228. — W.  Allen  Flowbrdbw,  Pursuer  and  Ad" 
vocatoTf  V.  John  Buchan,  Defender  and  Respon- 
dent. 

Assignation— Intimation — An  astignation  by  a  liferenler  to  rents 

from  and  f^ter  the  following  Martinmait  intimated  before  Mar^ 

tinmat,  but  not  followed  by  actual  poueuion,  preferred  to  an  ad-' 

Judication  led  subsequent  to  Martinmas,  and  prior  to  thejotlow^ 

ing  Whitsunday, 

Bf  assignation,  dated  16th  Jane  1829,  Mrs  Elisa 
Foreman,  on  the  narratire  that  the  defender,  Mr 
Bacfaan,  had  advanced  to  her  £100  as  the  price  of  her 
liferent  right  to  certain  subjects  in  St  Andrews,  made 
aad  constituted  Bochan  and  his  heirs  her  cessioners 
mod  assignees  in  and  to  the  rents  of  the  subjects  from 


Martinmas  1829,  and  thereafter  during  her  life.  This 
assignation  was  intimated  to  the  tenants  in  June  and 
July  1829.  On  23d  January  1830,  the  pursuer  ob- 
tained decreet  of  adjudication  against  Mrs  Foreman 
of  the  foresaid  subjects,  as  pertaining  heritably  or 
otherwise  to  her  in  liferent;  and  on  <^3d  April  1830, 
the  pursuer  raised  an  action  of  maills  and  duties  be- 
fore the  Sheriff  of  Fife  against  Mrs  Foreman  and  the 
tenants,  to  recover  the  rents  doe  at  Martinroaiii  1829 
and  Whitsunday  1830,  and  in  time  coming  during  the 
not-payment  of  his  debt  of£lOl  and  interest.  The 
tenants  brought  a  multiplepoinding,  in  which  claims 
were  lodged  for  the  pursuer  and  defender.  To  the 
defender*s  claim  the  pursuer  objected,  that  the  de- 
fender had  been  the  private  agent  of  Mrs  Foreman  in 
1828  and  1829,  and  the  assignation  granted  to  him 
was  therefore  to  be  viewed  as  granted  to  a  conjunct 
and  confident  person,  and  did  not  prove  its  own  nar- 
rative :  That  Mrs  Foreman  was  insolvent  at  the  time 
of  granting  the  assignation,  and  was  rendered  bank- 
rupt by  imprisonment  on  the  pursuer's  diligence  in 
September  1829,  and  shortly  thereafter  applied  for  the 
benefit  of  the  cessio  and  of  the  Act  of  Grace :  That 
the  assignation  was  therefore  null,  both  under  the  Act 
1621  and  at  common  law,  as  fraudulently  granted: 
Farther,  tlmt  the  assignation  having  been  granted  and 
intimated  prior  to  Martinmas  1829,  from  and  after 
which  term  alone  the  rents  were  assigned,  waa  inept, 
and  could  not  carry  these  or  subsequent  rents  in  com- 
petition with  the  pursuer's  adjudication,  llie  pro- 
cesses of  maills  and  duties  and  of  multiplepoinding 
being  conjoined,  the  Sheriff-substitute  found  that  the 
assignation  was  inept,  and  could  not  compete  with  the 
pursuers  adjudication,  and  therefore  preferred  the 
pursuer,  with  expenses.  But  the  Sheriff  recalled  this 
interlocutor,  found  the  assignation  praferabloy  and  pre- 
ferred the  defender,  with  expenses,  reserving'  to  the 
pursuer  to  bring  any  action  of  redaction  of  the  assig- 
nation he  might  be  advised.  The  pnrsner  then  pre- 
sented an  advocation,  and  raised  a  redaction  of  the 
assignation  ;  which  prooeraes  being  conjoined,  the  Lord 
Ordinary  (Jeffrey),  on  27th  January  i8S5» 

«  Repels  the  ohgeetions  stated  for  the  puraoer  and  advocator  to 
the  validity  of  the  defender's  assignation,  as  not  being  duly  coo- 
pleted,  either  by  actual  posaeaaion,  or  due  or  timeooa  intimation ; 
before  aoswer  aa  to  the  charge  of  fraud  at  common  law,  appoiaci 
the  cause  to  be  enrolled,  that  parties  may  state  in  what  way  they 
propose  the  disputed  facts  aa  to  the  onerosity  of  the  defender's 
debt,  and  the  solvency  or  insolvency  of  the  cedent  at  the  date  of 
the  assignation,  to  be  established ;  reserving,  in  the  meantiine, 
all  question  aa  to  expenses. 

'*  iVbitf.— There  was  a  separate  and  very  elaborate  afgameat 
on  the  first  point  decided  by  this  interlocutor.  The  purBuer  it 
one  time  maintained  that  the  assignation  could  be  completed 
only  by  actual  possession.  But  the  Lord  Ordinary  never  had 
any  difficulty  aa  to  this.  The  assignation  is  primarily  of  the 
rents  and  duties,  and  of  the  liferent  right  itself,  only  *  in  so  far 
as  relates  to  these  rents  ;*  end  it  is  admitted  that  the  subjects 
were  at  the  time  under  lease  to  tenants  who  had  a  title  of  per- 
manent possession,  and  by  whom  they  have  ever  since  been  pos- 
sessed. The  main  objection,  however,  was,  that  aa  the  assig- 
nation was  only  to  the  rents  falling  due  *  at  and  after  Martinmas 
18)!9,'  and  as  the  onlv  intimation  to  the  tenants  was  previous  to 
that  term,  viz.,  in  July  1829,  at  which  time  it  is  said  the  tenants 
were  in  no  respect  debtors  to  the  assignee^  so  the  intimation  was 
altogether  inept,  and  could  carry  nothing  in  competition  with  a 
posterior  adjudger  insisting  in  an  action  of  maiDs  and  duties. 
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Tbe  point  perhaps  is  not  entirely  witbout  difficulty.  But  the 
Lord  Ordinary  holds  it  to  be  substantially  settled  by  the  deci- 
sions in  tbe  case  of  Hope  and  M'Caa  0.  Waugb«  12th  February 
1816;  and  Russell  v.  M'Dougal,  6tb  February  |824.  In  the 
former,  though  tbe  discussion  was  mainly  on  another  pointt  tbe 
very  objection  now  insisted  on  presented  itself,  if  possible,  in 
a  stronger  shape  than  here,  since  not  only  was  tbe  intimation 
made  when  no  rents  were  due  by  the  tenant,  but  it  was  found 
^ectttal  eveo  as  to  tbe  rente  of  a  future  year  coming  afterwards 
into  tbe  hands  nfthefaciotf  to  whom  also  it  had  been  made  by 
inticipation.  In  Russeirs  case*  the  assignation  was  of  a  fiar's 
interest  in  a  subject  burdened  with  a  liferent ;  and  though  inti- 
mation was  made  to  trustees  no  less  than  eighteen  year*  before 
tbe  liferent  fell  in,  tbe  right  of  the  assignee  was  found  preferable 
to  that  of  tbe  adjudging  creditors  of  tbe  fiar,  who  completed  tbeir 
titles  after  tbe  liferent  had  fallen.  Tbe  radical  fallacy  of  the 
parMier*s  argument  seemed  to  be,  in  considering  the  intimation 
of  an  auignation  as  more  doeely  analogous  to  the  unng  of  an  ar* 
ratment  than  it  really  is.  They  agree  no  doubt  in  this,  that 
both,  in  order  to  he  effectual,  must  be  used  in  the  hands  of  a 
Mtw,  But  arrestment  will  not  cover  either  what  is  properly 
a  future,  or  a  contingent  debt,  whereas  an  intimated  assignation 
will  generally  carry  both.  Thtts»  not  to  go  beyond  the  class  of 
cases  to  which  the  present  belongs : — An  arrestment  laid  in  the 
bands  of  a  tenant  will  only  cover  the  rent  actually  due,  or  for 
the  term  then  current;  but  an  auignation  regularly  intimated 
will  carry  all  future  rents,  as  long  as  the  landlord  and  tenant  re* 
main  tbe  same,  in  the  same  way  as  an  assignation  of  the  principal 
lesfe,  when  inUnoMted  to  a  sub-tenant,  will  carry  all  future  sub« 
rents  while  tbe  sub-tenant  continues  in  possession.  These  cases 
seem  indeed  to  the  Lord  Ordinary  to  be  decisive  of  the  present 
question ;  for  if  an  intimation  made  tbia  year  will  carry  the 
rents  for  the  year  ensuing,  it  is  difficult  to  see  why  an  intimation 
made  lau  year  should  not  carry  the  rents  of  this.  The  principle 
seems  to  be,  that  tenaota  under  a  lease  are  debtors  ab  tnitio  for 
all  the  rents  to  U\\  due  till  its  expiration,  and  the  primary  pur- 
pose of  intimation  being  to  certiorate  tbem  of  the  transference 
of  tbe  juM  etigendif  it  is  enough  if  they  are  formally  certiorated, 
before  any  competing  claim  is  esublished.  Upon  the  second 
point,  as  the  pursuer  refuses  to  admit  the  specific  allegations  of 
tbe  defender  ^though  he  has  not  met  them  by  any  specific  con- 
tradiction), some  further  investigation,  probably  before  an  ac- 
countant, will  be  necessary.  The  Lord  Ordinary  has  no  serious 
doubt  of  the  defender  being  an  onerous  holder  of  the  assignation 
in  question  ;  but  the  fact  mav  be  easily  established ;  and  as  to 
tbe  cedent's  solvency,  if  it  shall  turn  out,  that,  at  the  date  of  tbe 
assignation,  her  whole  debts,  including  tbe  £100  to  the  defender, 
did  not  exceed  £900,  and  that  she  had  a  life-annoity  of  £65  a 
year,  he  baa  no  idea  that  the  pursuer  can  poaaibly  make  out  a 
case  of  insolrency  with  reference  to  such  an  action  as  the  present ; 
especially  as  it  is  admitted  that  the  defender,  in  security  of  his 
debt  of  £100,  only  took  an  assignation  to  the  extent  of  £9  of 
tbe  annuity,  leaving  a  ftind  of  £&  per  annum  to  satisfy  the  re- 
maiainig  £200  of  her  debts.  It  seems  a  sufficient  answer  to  tbe 
argument  for  tbe  cedent's  insolvency,  founded  on  her  having 
been  notour  bankrupt  by  imprisonment,  and  being  reduced  to 
sue  for  aliment  on  tbe  Act  of  Grace,  and  for  liberation  in  a  eestio 
Aonorum,  that  all  this  was  brought  about  by  the  acts  of  tbe  pur- 
suer himself,  that  it  was  by  him  that  she  was  thrown  into  prison, 
and  that  be  was  the  only  opposing  creditor  in  tbe  processes  of 
aliment  and  cemo.  These  thinga  were  scarcely  denied  at  the 
bhr.  But  it  is  ri^ht  perhaps  that  they  abould  now  be  formally 
instructed  or  admitted.  The  Lord  Ordinary  thinks  this  in  every 
way  an  unfit  case  for  a  jury,  and  is  humbly  of  opinion  that  justice 
will  be  best  done  to  it  by  a  remit  to  an  accountant" 

The  pursaer  reclaimed,  but  the  Court  adhered,  with 
expenses  sioce  the  date  of  the  Lord  Ordinary's  inter- 
locutor. 

Lord  Ordinary,  Jeffrey.— itfef.  Dean  of  Faculty  (Hope)  and 
Neaves;  William  Miller,  S.S.G.,  jlgent.^Jlt.  Adam  Ander- 
son and  Gowan;  Patrick  Peartoni  Jgeni.^Mt  RoUandi  Clerk, 
— [G./).] 
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Second  Division. — (G.  D.) 

No.  229. — Jambs  Gibb^  Advocator,  v»  Margaret 

OoG  AND  Charlbs  Ogg,  Respondents. 

Process,  Discharge  of — Agreement-^ Aliment— OVcumirancM 
in  which  an  imj>robative  agreement  being  entered  into  by  a  father 
to  pay  the  aliment  0/  hit  ion*i  natural  child ;  and  he  having  paid 
one  year* i  aliment^  and  acknowledged  in  a  tubteguent  letter,  and 
also  judicially,  that  he  was  bound  to  implement  the  agreement,  on 
the  mother  discharging  an  action  <^  damages  against  the  son  for 
seduction,  which  tution  she  judicially  sUUed  had  been  abandoned 
— Held  thejather  is  liable  for  the  stipulated  aliment,  but  wilh^ 
out  interest  on  arrears,  and  for  half  the  expense  of  stamping  the 
agreement, 

Margaret  Ogg  raised  a  sammons  of  damages  for 
seduction,  before  the  Court  of  Session,  against  John 
Gibb«  son  of  the  advocator.  Thereafter,  the  advo- 
cator entered  into  an  agreement,  dated  22d  October 
1817,  with  Charles  Ogg,  the  brother  of  Margaret, 
bearing, 

*<  that  whereas  Margaret  Ogg,  sister  of  the  said  Charles  Ogg. 
did,  in  the  month  of  November  last,  bear  a  daughter,  of  which 
John  Gibb,  aon  of  Jamea  Gibb,  acknowledged  himself  the  father, 
and  for  the  maintenance  of  said  child  it  is  agreed  upon  betwixt 
Messrs  Gibb  and  Ogg,  that  Mr  Gibb  shall  pay  for  tbe  first  two 
years  after,  the  birth  of  said  child,  the  sum  of  £6  Steriinj^  yeariy, 
and  £4  a-year  for  the  space  of  other  eight  years,  bindmg  him- 
self also  for  the  remainder  of  inlying  expenses,  being  I  Is.  Ster- 
ling. This  is  in  full  of  all  demands  for  tbe  maintenance  of  said 
child  and  mother.    And  am  yours." 

(Signed)        *<  Chas.  Coo.    Jas.  Gibb.*' 

In  terms  of  this  agreement,  the  advocator  paid  £6 
as  the  first  year's  aliment,  from  19th  December  I8I6 
to  19th  December  I8l7,  for  which  he  received  and  ac- 
cepted a  receipt  from  Charles  Ogg.  On  17th  January 
1824,  the  respondents  raised  an  action  before  the 
Sheriff  of  Kincardineshire  against  the  advocator,  for 
the  aliment  of  the  child  subsequent  to  1 9th  December 
1817,  in  terms  of  the  above  agreement.  In  defence^ 
the  advocator  pleaded.  That  it  was  a  condition  of  the 
agreement  that  the  respondents  should  discharge  the 
action  of  damages  at  Margaret  Ogg*s  instance,  which 
they  had  never  done:  That  the  agreement  was  im- 

grobative  and  not  binding  on  the  parties,  and  that  it 
ad  heen  departed  from.  The  respondents  replied, 
that  the  action  of  damages  had  been  dropped  and  aban- 
doned immediately  after  the  agreement,  and  that  they 
were  ready  to  discharge  it  on  the  advocator's  imple- 
menting his  part  of  the  agreement.  In  the  course  of 
the  process,  the  agreement  was  got  stamped  with  a 
£1  stamp,  and  a  letter  was  produced,  written  by  the 
advocator  to  Charles  Ogg  on  4th  March  1822,  bear- 
ing that  he  was  ready  to  fulfil  his  part  of  the  agree- 
ment,  on  Margaret  Ogg  snbscribing  an  obligation  that 
she  had  no  claim  for  damages ;  and  the  advocator  being 
thereafter  judicially  examined,  he  made  a  similar 
sUtement.  The  Sheriff,  on  17th  July  1833,  pro- 
nounced this  interlocutor : 

**  Having  resumed  consideration  of  this  process.  In  respect  of 
the  terms  of  the  missive  or  memorandum  of  agreement,  No.  22, 
which  the  defender  does  not  deny  having  signed,  and  which  is 
now  duly  stamped  as  required  by  law,  In  respect  that  the  action 
of  damages  raised  at  the  instance  of  the  pursuer,  Margaret  Ogg, 
against  the  defender's  son,  in  tbe  Court  of  Session,  was  iiu 
farther  insisted  in  after  the  said  agreement  was  executed,  but 
was  virtually  abandoned  in  conse<|uence  thereof :  In  respect  of 
the  farther  ret  intervenius  followmg  on  the  said  agreement,  by 
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jwyment  of  the  first  year's  aliment  therein  stipulated,  as  instruct- 
ed by  the  receipt*  No.  20  of  process :  In  respect  also  of  the  de- 
fender's letter  of  4th  March  1822  (No.  6  of  ^process),  recog- 
nising and  acknowledging  the  said  agreenaent»  and  of  his  judicial 
admission  in  No.  7  of  process,  relative  thereto ;  and  in  respect 
the  pursuers  declare  their  readiness  to  discharge  the  foresaid  ac- 
tion of  damages,  on  the  defender's  fulfilling  his  part  of  said  agree- 
ment. Repels  the  defences,  and  decerns  against  the  defender  at 
the  instance  of  the  pursuers,  Margaret  Ogf;  and  John  Mollisbn, 
her  husband,  for  his  interest,  and  Charles  Ogg,  conform  to  the 
conclusions  of  the  libel,  so  far  as  respects  the  principal  sums  of 
aliment  thereiti  concluded  for ;  but  in  the  circumstances  of  the 
case,  finds  no  interest  due ;  also,  decerns  against  the  defender 
for  inlying  expenses,  as  libelled,  under  deduction  often  shillings, 
admitted  by  the  pursuers  to  hare  been  paid  in  part  thereof: 
Finds  the  defender  liable  to  the  pursuers  in  expenses  of  process, 
aulject  to  modifitation,  and  in  one-half  Of  the  expense  of  stamp- 
ing the  said  agreement,  and  allows  an  account  of  expenses  to  be 
given  in  against  the  24th  instant, — the  pursuers,  on  receiving 
payment  of  the  sums  decerned  for  in  tois  process,  always  de- 
IWering  to  the  defenders  a  valid  and  formal  dischaiig^,  executed 
at  their  i»im  ekpense,  of  the  said  action  of  damages  raised  at  the 
said  Margaret  Ogg's  instance,  against  the  defender's  son,  in  the 
Supreme  Court.'* 

.  An  adroealion  baring  been,  bronght,  the  Lord  Or- 
dinary (Moncreiff))  on  6th  February  1835, 

''  Finds  it  admitted  that  the  advocator  negotiated  with  Charles 
Ogg,  as  sufficiently  authorised  to  transact  with  him  as  to  the 
claims  of  Miss  Ogg  against  his  son ;  and  in  respect  that,  by  the 
terms  of  the  instrument  of  agreement  produceo,  when  followed 
by  the  also  admitted  rei  inierveniut,  by  payment  of  the  first  year's 
aliment,  and  acceptance  of  the  receipt  in  process,  all  claim  under 
the  action  at  Miss  Ogg's  instance  was  eflfectually  discharged ; 
ana  also  for  the  reasons  assigned  by  the  Sheriff,  repels  the  rea- 
aona  of  advocation,  and  remits  the  otvaerimpUeiterio  the  Sheriff, 
and  deeenia :  Finds  the  advocator  liable  in  expenses,"  &c. 

**  iVble.— The  Lord  Ordinary  thinks  that  there  are  sufficient 
reasons  for  rejecting  the  claim  of  interest,  and  also  for  modifying 
considerably  the  expenses  of  the  pursuer  in  the  Inferior  Court. 
He  should  also  think  that  there  Is  no  necessitv  fbr  any^mal 
dbnf  of  discharge,  attended  with  expense,  though  it  may  not  be 
hnpioper  that  Mils  Ogg  should,  if  required,  give  a  holograph  or 

Sobated  declaration,  bearing  that  all  her  claims  were  settled. 
ut  the  Lord  Ordinaij  does  not  consider  these  questions  to  be 
at  present  before  him  m  such  a  way  as  to  enable  him  to  give  any 
judgment  on  them.     They  may  easily  be  adjusted.*' 

On  adrisiog  a  reclaiming  note  for  the  advocatory 
ibe  Coart» 

< 

«  In  respect  that  the  process  of  damages  is  dready  anffieiehtly 
discharged,  adhere,  and  of  new  find  expenses  due." 

Z^rd  Ordinary,  Moncreiff. — Act»  Rutherfurd  and  Munro; 
lames  Christian,  W.S.,  JgerU.^jlU.  Keayand  Walker;  James 
Carnegie,  Jun.,  W.S.,  Jgent. — Mr  Thomson,  Clerk, — [G./>.] 

m  March  1835. 
Ftaar  BiviaioN.— (O.D.) 

No.  fSOd^-^WiLiJAM  M'Lbllan  (Newall's  Taub- 
TIbb),  Pttrtu^f  If.  1)atio  Newall  and  Othbrs, 
Defenders. 

Intromission — Process — Summons — An  action  Mng  hrovghi  to 
reduce  a  dUpotUhn  tu  granted  contrary  to  the  Act  1621,  hy  a 
Jatkerto  his  iom,  and  concluding  farther  fir  the  rents,  '*  tii  so 
Jar  as  the  tawuhave  been,  or  nu^  be  iniromiitteU  with  by  tketn"* — 
Jleid  thai  under  this  smmmonSt  the  sons  could  not  be  decerned 
against  fir  the  rani  cf  poH  t^  the  subfeeU  whick  the  creditors 
had  aUmoed  tha  fisher  go  eoniinue  to  possess^  orjor  rtnis  drawn 
by  the  fither  {to  whom  it  was  alleged  the  creditors  meatU  the  same 
to  go  as  an  alimentary  tUhwkfioe),  but  only  fir  their  own  aetuai 
intromissions. 

The  kte  Mr  David  Newalli  writer  io  Damfrief, 


and  Margaret  Rae  or  Newall  his  sponte,  obtained  a 
dispoiifeion  to  certain  heritable  snbj^tetiy  the  price  of 
which  was  paid  by  Mrs  NeWall's  father.  The  dispo- 
ftitiot),  which  was  dated  2Sd  Jdne  1790,  was  taken  to 
Mr  and  Mrs  Newall,  and  longest  tirer  of  them  in  eoit- 
jonct  liferent,  and  to  the  children  procreated  or  to  be 
procreated  of  the  marriage  in  fee»  with  power  to  the 
sponaes,  or  the  sorriror  Of  them,  to  sell  or  otherwise 
dispose  of  the  subjecti  as  they  should  s«e  tnost  ad* 
Tantageons  fot*  their  children's  behoof,  and  to  divide 
the  price  thereof  among  them  in  such  proportions  u 
they  should  think  proper,  and  failing  such  division, 
then  the  same  to  he  divided  aa  thefelki  mentionedi 
On  nth  December  18l5^  Mi^  and  Mrs  N«wa]l  cos- 
veyed  all  right  whibh  they  had  io  the  subjects  to  their 
two  sons,  Adam  Newall  and  David  fta^  Newall,  both 
then  abroad.  Mr  NeWall,  senior,  having  become  in- 
solvent, he,  on  21st.  December  1815«  exeeated  a  tnut- 
deed  for  behoof  of  his  creditors^  aiid  the  trasteebroogbt 
the  preseAt  action  of  redoetton  of  the  dIdpoAitioti  to 
the  defbnders,  Adam  NeWall  and  D&tid  Rae  Ne#all, 
us  struck  at  by  the  Act  16Sl»  e.  l8.  The  sammooi 
farther  concluded, 

"  And  the  said  disposition  and  saslne  thereoa  heffi^  so  redoeed 
and  set  aside,  the  said  Adam  Newall  and  David  Rae  Newill 
6ught  and  should  be  decerned  and  ordaidfeil,  by  decree  foresaid, 
to  make  payment  to  the  pursuer,  as  trusted  foresaid;  of  tberentt, 
mallls,  and  duties  of  the  foresaid  subjecu,  in  so  far  ia  the  same 
have  been,  or  may  be  intromitted  with  by  them.** 

On  nth  Jnir  1617»  Lord  AUoway,  Ordinary^  pro- 
nonnced  the  following  intOrlocutor: 

<*  FHnds  tbtt  by  the  terms  of  the  original  cMiVeyan<«  of  tfa^sob- 
jeets  In  question,  it  is  instructed  that  the  price  of  the  sutqertt 
was  paid  by  Fergus  Rae,  the  father  of  Mrs  Newall,  and  the  sub' 
jects  are  disponed  *  to  atld  1h  favour  of  David  Newall,  writer  in 
DttmfVies,  and  Maigaret  Rae,  his  spoUsCi  only  daiighteroftbe 
said  Ketgus  Rae,  and  longest  liver  of  them,  In  eorganctltfereot, 
and  the  children  procreatal,  or  which  may  be  procreated  betvtit 
them  in  fee,  absolutely  and  irredeemably  ^'  and  by  which  dis- 
position it  is  also  provided  aiid  declared,  and  iippointe^  to  be 
engrossed  *  in  the  Infeftments  to  follow  hereupon,  that  notwitb- 
standing  the  children  of  the  said  Datid  Newall  and  Biargarrt 
Rae  are  vested  In  the  fee  of  th%  fbreiisid  subjeetl,  yet  it  sh^l 
be  In  the  power  of  the  said  OhvM  Newall  and  Miiigatet  Aie, 
and  survivor  of  them,  to  sell  Or  otherwise  dispose  of  the  lane, 
is  they  shall  see  most  advant^^geods  for  their  tthild^nli  behoof, 
and  to  divide  the  price  thereof  ahibfig  theto  tfi  siffch  shatet  ind 
proportions  as  they  may  think  proper;  And  failing  such  share  and 
division  taking  place  in  the  lifetime  Of  the  Said  apbuses,  it  ^hall 
be  in  the  power  of  one  of  the  neiirest  relatloiis  on  each  side,  sp- 
on  the  death  of  the  survitor  of  the  said  David  Newall  abd  Mar- 
garet  Rae,  to  sell  the  said  subjects,  and  divt^e  the  price  arisiDf 
therefirom  amongst  the  said  children  then  alive,  equally,  or  id 
such  proportions  as  they  may  judge  prdpef  :*  Findi,  that  by  the 
terms  of  this  deed,  a  fiduciary  fee  was  vested  in  Mir  and  Mrt 
Newall  for  the  behoof  of  their  chiMitn,  ind  that  nothittg  bots 
liferent  remained  In  Mr  and  Mrs  Newall  t  Finda  that  after  Mr 
NewaU*s  Insolvency,  and  after  a  meetfaf^  of  his  creditots  irss 
called,  he  and  bis  spoose  conveyed  the  sulge<^  In  question  to 
his  sons,  the  defenders,  conjunct  and  confident  personi ;  sod 
that  it  was  entirely  optional  to  the  said  Davidl  Newall  and  his 
said  spOQSe  to  convey  these  iohjects,  ib  so  fbr  as  iclated  to  their 
liferent  thereof:  Finds  that  this  conveyance  is  therefore  reda* 
cible  upon  the  Act  1621,  in  so  far  as  it  affects  the  liferent  of  the 
said  David  NeWall,  and  that  the  pursuer  has  a  right  and  ibteitst, 
as  acting  for  the  creditors,  to  reduce  thi*  Mnveyaace.  in  lo  At 
as  he  voluntarily  conveyed  to  his  soils  this  liferent  t  Therefore^ 
to  the  extent  of  David  Newall*s  liferent  of  the  subjects  in  qaeitiom 
reduces,  decerns,  and  declares,  in  terms  of  the  libel ;  hut,  ia  so 
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fin*  u  regardR  tlie  fee  of  these  fidbjeeta,  repels  the  reatons  of  re- 
duction, assoilsiee  the  defenders,  and  decerns." 

This  interlocutor  (after  two  representations  hid  been 
refused)  was  adhered  to  by  the  Cotirt  on  27th  Novem- 
ber 1818.  Thereafter  the  process  fell  asleep,  and  Mr 
Newall,  ienior,  having  died  in  A  prtl  1820,  it  was  waken- 
ed and  transferred  in  1832.  In  the  record  then  made 
up,  the  parstier  claimed  from  the  defbndfer^  two  and 
a  half  years*  reht  of  part  of  the  subjects,  which  were 
^id  to  have  been  let  for  £60  per  annam,  being  from 
{ifiBiroaa  1816  to  Candlemas  1818.  Also  three  and  a 
half  years'  rent  of  a  dweliing-hoose,  coach-hotise  and 

Sfden,  pbs^ised  by  Mr  Newall,  sehlorj  from  Mar- 
imas  1815  to  Whitsnndajr  1819,  said  to  be  ytoHh 
£50  per  annum.     For  these  rents,  it  Was  contended, 
thfc  defenders  Were  liable,  in  respect  they  had,  through 
their  nlAndatory,  defended  ibfemselves  against  the  ac- 
tion of  reduction, — had  brought  an  action  before  the 
Sheriff  against  a  tenant,  Robert  Wilson,  in  1816,  for 
the  half  year's  rent  due  by  him  at  Candlemas  of  that 
year,  which,  along   with   certain   other  rents,  were 
afterwards  consigned.  In  consequence  of  arrestments 
having  been  used  by  the  pursuer, — and  hdd  brought 
an  action  bf  removing  against  Wilson,  in  which  they 
obtained  decree,  and   relet   the  subjects  for  eleven 
years  from  Candlemas  1818,— and  farther,  had  drawn 
certain  other  rents  which  were  speeiatly  condescended 
on.    Tho  defenders^  on  the  other  hand,  cotttended) 
that  it  was  the  intention  of  thfe  creditors  that  Mr 
Newall,  sepior,  with  whose  conduct  they  ^ere  per- 
^ctly  satisfied,  should  possess  the  dwelling-house, 
coach-house,  and  garden  occupied  by  him  rent  free^ 
and  should  draw  the  rents  of  the  remainder  of  the 
sohjecta  which  had  been  intended  as  an  alimentary 
provision  by  Mrs  NeV^all's  father  to  her— the  credi- 
tors expecting  to  receive  neaHy  full  payment  from 
Mr  Newali's  right  to  the  valuable  lease  of  Tibbers 
which  he  bad  surrendered  to  them,  and  from  which, 
at  the  terikiination  of  the  litigation  aa  to  the  Queens- 
berry  leases,  of  which  it  was  one,  they  received  £3300, 
and  divided  14it.  in  the  pound,  which  the  defender, 
Mr  David  Rae  Newall,  received,  along  with  the  others, 
as  a  creditor  to  the  extent  of  £86,  5.  9,  without  any 
counter  telaim  for  rents  being  made  against  him  ;  that 
accordingly,  Mr  and  Mrs  Newall  had  been  allowed 
to  drhw  the  rents,  so  far  its  not  consigned,  as  well  As 
to  possess  the  foresaid  dwelling-house,  coach-house 
and  garden,  without  any  rent  being  fixed  or  exacted  ; 
and  no  claim  was  notified  against  the  defenders  for 
these  rents  down  to  the  year  1831* 

The  Lord  Ordinary  (Fullerlon),  bn  20th  Decern- 
her  1834, 

"  Of  consent,  allows  the  pursuer  to  uplift  tbe  sums  consiped ; 
Finds  that  the  defenders,  Adam  and  David  Rae  Newall,  are 
hound  to  account  for  the  rents  of  the  subjects  let,  with  which 
they  or  their  agents  actually  intromilted  ;  and  appoints  the  case 
to  be  enrolled,  thai  the  amount  of  the  foteeaW  sums  may  be  as- 
ci^rtaitf^r  Qt/Offif  vArtt,  assoilzies  the .  defenders  from  the  con- 
clusions of  the  libel,  finds  no  expenses  doe,  and  deeeraa.** 

Th«  pursuei*  reclaimed : 

Lord  Balgray,-^!  apprehend  the  defenders  are  liable  for  the 
rents,  so  far  as  actoaHy  Intronittted  with  by  Ihem  or  their  man- 
datory {  and  if  they  gave  the  rents  to  Mr  NewalU  senior,  for  his 
maintenance,  I  am  afraid  this  will  itot  relieve  them  in  a  qoes* 
tiun  with  creditors.    But  I  hare  great  doubts  if  thia  will  apply, 


where  Mr  Newall,  senior,  was  himself  allowed  to  remain  in 
possession  by  the  trustee.  I  know  that  the  lease  of  the  farm  of 
Tibbers  was  considered  valuable,  and  I  beiieve  it  was  thought  it 
would  pay  all  Mr  Newall's  debts.  The  creditors,  no  doubt,  aay 
in  their  minute  of  14th  January  1819,  that  if  Mr  Newall.  senior, 
did  not  agree  to  find  security  for  JCIOO  a-year,  to  be  eventually' 
paid  to  them  in  consideration  of  his  receiving  the  rent  and  ^n* 
}oying  possession  of  the  subjects,  they  would  remove  him  ;  but 
although  they  passed  a  resolution  to  this  effect,  they  neither  re- 
moved him  nor  took  any  steps  to  remove  him.  I  don*t  think 
that  the  defenders  are  responsible  for  what  Mr  Newall,  senior, 
possessed,  biit  that  they  are  so  for  the  others. 

L&td  Gt//t«s.— These  gentleUien  cannot  be  Uamed  for  defend.* 
ihg  themselves  against  the  action  of  reduction.  They  were 
clearly  right  as  to  the  fee.  It  is  said  the  creditors  intended  to 
make  Mr  Newall,  senior,  an  alimentary  allowance.  It  would 
havJe  been  very  right  to  have  done  so,  but  that  is  not  enough,  as 
they  did  not  do  it.  The  interlocutor  of  the  Lord  Ordinarjr 
in  this  very  case,  however,  makes  a  distinction  between  actwil 
and  coostrucrive  intromission ;  but  the  aoramons  concludes  for 
the  rents,  in  so  far  only  as  '*  the  same  have  been  or  may  be  in- 
tromitted  with**  by  the  defenders,  which  seems  to  me  to'  mean 
actual  intromission.  I  think  the  pursuer  is  barred  by  the  sum- 
mons from  going  beyond  the  actual  intromissions  of  the  defen- 
ders. But  this  view  proceeds  on  the  tebms  of  the  summond 
only. 

Lord  Prenr/eni.— I  am  of  the  same  opinion.  The  summons 
does  not  say,  intromitted  with,  or  which  might  have  been  intro* 
mitted  with  by  them.  The  minute,  too,  of  14th  January  181S>, 
is  very  particularly  worded.  It  looks  very  like  as  if  the  credi- 
tors bad  meant  to  allow  Mr  Newall,  Kenior,  to  enjoy  the  dwelling, 
bouse,  &c.,  possessed  by  him,  ih  titne  coming,  on  condition  of 
finding  security  for  £100  a-year,  without  paying  bygones. 

Lard  Mackenzie  agreed  as  to  the  terms  of  the  summons.  T 
do  not  think  that  allowing  Mr  Newall,  senior,  to  continue  to 
possess  as  before,  can  be  interpreted  into  intromissiota  on  ihe 
t)art  of  the  defenders. 

Keaift /or  pursuer,  suggested  that  the  interlocutor  adhering^ 
should  bear,  in  respect  of  the  terms  of  the  summons. 

Lord  Gillies. — I  go  on  the  whole  case. 

lAtrd  Presidettt. — I  rather  think  your  Lordships  just  mean  to 
adhere. 

The  Court, 

"  In  respect  of  the  terms  of  the  summons,  which  concludes  only 
for  the  rents  <  in  so  far  as  the  same  have  been  or  may  be  intro* 
mitted  with  by  the  defenders,*  Refuse  the  desire  of  the  reclaim* 
ing  note ;  adhere  to  the  interlocutor  reclaimed  against,  and  find 
no  expenses  due.** 

Lord  Ordinary,  FuUertnn. — Act,  Keayand  Whigham  ;  Robert 

Welsh,   S.S.C.,   Jg^nt Alt,   Skene   and   Wood;    Andrew 

Clason,  W.S.,  Agent,— Mt  Bell,  C/er*.— [G.D.] 


eth  MaYch  1835. 

First  Division. — (O.  D.> 

No.  231. — IsoBEL    Reid  or  Arnott  and  OxHEns, 
Pursuers,  'o.  John  Kedoer  or  Caldbr,  Defender*  ' 

Brasure — Deed — The  Christian  name  qfa  disponee  being  lorttten 
on  an  erasure  throughout  the  deed,  except  in  the  testing  clause^ 
which  bore,  **  subscribed  by  me  in  favour  of  the  said  John  Kedder,** 
(the  dis^wneej — deed  held  invaUd,  and  reduced. 

Sequel  of  the  case  neported  ante,  Vol.  VI.  p.  438, 
which  see.  John  Kedder,  an  illegitimate  son  of  th6 
late  Jaines  Kedder,  who  died  on  Idt  December  1814^ 
took  possession,  on  his  father's  death,  of  the  lands  of 
Daviesdykes,  in  virtue  of  a  disposition  said  to  have 
been  executed  bv  his  fathiar  in  his  fiivoar  on  6th  Oe- 
tober  1810,  ana  followed  by  infeftitient  on  IBtfi 
August  1811.  The  present  action  of  reduction  wai 
brought  by  the  pursuers,  distant  relations  and  heirs- 
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al-lair  of  the  muter  of  the  deed,  in  November  1830, 
on  the  groand  that  the  name  John  was  written  on  an 
erasure  tbrooffhout  the  deed,  except  in  the  testing 
claase,  which  oore,  "  sabscribed  by  me  in  favour  of 
the  said  John  Kedder,  my  son,  bX  Dayiesdykes,  this 
6th  dajT  of  October  1810,**  &c.  The  defender  was  de- 
scribed as  residinj^  at  Kirkhall ;  and  although  the 
granter  had  oth^r  two  illegitimate  sons,  James  and 
Thomas,  neither  o.f  them  resided  at  I^irkhalji.  It  was 
admitted  that  the  word  "John,"  throughout  the  deed, 
had  been  originally  written  "  James,"  but  the  mistake, 
k  was  said,  was  noticed  by  the  grantor  when  the  deed 
was  re^d  over  to  him,  and  the  name  written  correctly 
in  the  testing  clause,  and  corrected  throughout  the 
other  parts  of  the  deed  in  the  testator's  presence  be- 
fore signing.  Lord  Moncreiff  found  that  this  latter 
arerment  might  be  competently  proved  by  the  writer 
and  instrumentary  witnesses,  but  the  Court,  on  24th 
June  1834,  altered,  and  foimd  that  such  proof  was 
not  pompetent.  The  case  then  came  before  Lord 
Cockburn,  wlip,  on  9th  December  1834,  pronounced 
this  interlocutor  and  note  : 

**  FindB,  that  the  4eed  of  ^th  October  18]0»  Boogbt  to  be  re- 
duced, is  in\'alid,  and  therefore  reduces  the  taroe,  aa  aUo  the  in- 
atrun^ent  of  aasine  following  thereon,  and  decerns  :  Finda  the 
pursuers  entitled  to  the  expenaea  incurred  by  them  in  discuasing 
the  redvctive  conclusions:  .Appointa  an  accoiuit  thereof  to  be 
given  in ;  and,  when  lodged,  remits  the  same  to  the  auditor  to 
tax,  and  report :  Quoad  uUra,  appoints  partiea  to  be  beard. 

**  Noitf — The  aumqsons  contai^^a  conclusions  for  removing, 
and  for  p^st  pro6ts.  It  is  in  reference  to  ibeae  that  the  X^ord 
Ordinary  haa  appointed  the  parties  to  be  heard,  as  theae  matters 
have  not  yet  hSeen  diacaaaed,  and  could  scarcely  be  ao  till  the 
validitT  of  the  deed  should  be  finally  determined.  A*  to  the 
reduction,  the  Court  haying  decided  that  the  evidence  which 
Lord  MoDcreiff  had  dji^ected  tp  be  receijre^  is  inadmiasible,  the 
deed  most  be'considered  strictly  by  itself,  and  no  regard  can  be 
paid  to  the  moral  probabilitiea  urged  on  either  side.  Now,  it  ia 
admitted  that  the  word  John  ia  written  upon  erasorea,  except 
where  it  occurs  in  the  testing  clause,  and  that  the  erased  word 
was  Jamei*  This  erasure  occurs  in  the  most  important  part  of 
the  deed,  the  name  of  the  disponee,  and  is  in  every  part  where 
tbia  name  is ;  and  the  sole  question  is,  Whether  the  objection, 
arising  from  the  vitiation,  has  been  legally  removed  by  the  testing 
clause  ?  This  clause  declares,  that  '  these  pre»mtt*  are  aubscribed 
bv  the  *  granter  in  favour  of  the  aaid  John  Kedder,  my  son,*  and 
the  specification  of  John  in  this  clause,  is  said  by  the  defender  tp 
be  a  sufficient  legal  correction  of  the  error  and  of  the  vitiation 
in  the  body  the  instrument,  especially  as  a  Christian  name  was 
not  necessary,  and  as  the  deed  contains  words  (such  as,  *  residing 
at  Kirkhall,  my  sou*)  which  adequately  denote  the  peraon  meant. 
But  here  the  granter,  whether  neceaaarily  or  not,  chose  to  de- 
signate ^is  (^isponee  by  the  Christian  name,  and  has  thus  made 
the  word  essential.  Now  the  testing  dauae  is  not  only  inade- 
quate, but,  in  reference  to  the  legal  precedent,  it  is  dangeroua 
aa  a  substitute  for  the  original  use  of  the  right  name,  or  aa  a 
correction  of  this  essent^  eraaure.  Because,  so  far  as  appears 
iroro  jthe  deed^  there  is  not  enough  to  exclude  the  supposition 
that  James  may  have  been  the  person  truly  meant, — that  this  word 
may  have  been  erased,  and  John  put  in  after  signature,— and  that 
the  testing  olauae  may  have  beep  aaade  to  suit  the  instrument 
thus  altered ;  and,  as  testing  dajises  are  generally  filled  in  after 
aubscription,  this  msy  often  be  done^  There  is  said  to  be  a 
legal  presumption,  that  testing  clauses  are  written  before  aob- 
ecription.  But  any  such  presumption  nuist  be  contmcted  by  the 
circurosOsncea  appearing  on  the  instrument.  Njmt  the  two  last 
words  oftl\is  testing  clause,  viz.  'writer  hereof,*  though  they 
were  superfluous,  haye  evidently  been  added  after  the  granter's 
signature,  and  by  a  different  band.  But,  inde|)endently  of  this, 
the  very  mode  in  which  the  alleged  error  hss  been  attempted  tp 
be  corrected,  seems  inconsistent  with  the  idea  thiit  it  \yas  dis- 


covered prior  to  subscription ;  because,  if  it  bad  been  imowD, 
it  is  scarcely  credible  that  it  would  not  have  been  correcttd 
futl^  and  direcUy^  and  by  expresa  words,  especially  as  there  was 
a  whole  page  left  clear,  instead  of  merely  slipping  in  tbe  word 
John,  without  even  noticing  any  erasure.  But,  assuming  the 
clause  to  have  been  written  before  the  granter  signed,  it  does 
not  follow,  froBB  any  thing  it  cootaina,  that  tbe  word  James  had 
been  pravioualy  erased.  Kren  '  ik€  toid  John,  which  is  irfatt 
the  defender  relies  on,  does  not  establish  that  there  was  such  a 
name  in  the  deed  at  any  time ;  for,  that  word  being  on  an  en- 
sure, is,  in  Jaw,  not  there  at  all.  There  are  cases  where  a  slighter 
defect  haa  proved  fatal ;  but  none  where  one  so  strong  has  been 
disregarded.  The  subsequent  filling  in  of  testing  clauses  being 
legal  and  usual,  it  ia  impossible  not  to  see  tbe  consequences  of 
allowing  one  name  to  be  changed  for  another^  by  erasing  the  one 
firat  inaerted,  and  then,  without  openly  noticing  this,  putting  i 
new  name  to  fit  it  into  the  testing  dause..** 

Thereafter,  on  16th  December  1834,  his  Lordship 

*<  having  heard  parties*  procurators  on  a  motion  by  the  putsucn 
for  a  decree  of  removing,  refuses  the  motion,  in  respect  that  the 
interlocutor  reducing  the  deed  is  not  final,  and  the  defender  states 
that  he  means  to  reclaim.** 

The  pursuers  re^claimed  against  this  last  Interlocator, 
and  the  defender  against  the  interlocutor  of  9th  De- 
cember,   At  advising, 

jMrd  Maeleenxie  said,  The  eraaure  and  superinduction  here  sre  in 
the  name  of  the  disponee  to  the  heritage,  and  must,  acccordiog 
to  the  general  rule,  void  the  deed,  unless  there  be  some  good 
ground  of  exception.  I  see  none  sufficient  The  defender 
pleads,  lit.  That  comtat  de  persona,  independent  altogether  of 
the  peculiarity  in  the  testing  clause.  There  seems  however  no 
sufficient^  goound  for  this  plea»  The  defender  pleads,  2i/,  That 
the  mention  of  the  name  John  in  the  testing  clause,  removes  ill 
doubt  on  the  fkc%  of  the  deed.  There  are  two  views  that  ma^ 
be  taken  of  tbia  plea :-— ( 1. )  It  is  a  change  of  tbe  deed  to  grant 
it  in  favour  of  James,  and  sign  it  in  favour  of  John.  The  testing 
clause  bears,  that  it  is  subscribed  in  favour  of  '*  tbe  said  John 
Kedder;**  but  the  word  **  said'*  is  not  validly  or  correctly  used, 
and  at  any  rate,  it  is  too  loose  a  proceeding  to  diapone  in  faroor 
of  A.,  and  thjen  subscribe  in  favour  of  B.*  whom  the  property 
was  not  disponed  to.  But  farther,  I  do  not  think  the  testing 
clauae  ia  a  suQcient  place  for  such  alterationa.  That  dame 
may  be  left  blank  at  aigning,  and  filled  up  after  aubscription,  sod 
yet  the  deed  be  valid.  It  may  even  be  corrected  after  signing: 
Cases  of  Bank  of  Scotland,  17tb  February  1770.  It  cannot 
therefore  be  stretched  beyond  the  proper  province  of  a  testing 
clause.  It  cannot  express  the  will  of  the  granter,  or  what  be 
declares  as  to  other  things  than  the  attestation.  If  more  than 
this  were  allowed,  all  deeds  would  be  open  to  any  change  by  the 
act  of  the  writer  of  the  teating  clause.  (2.)  It  is  said  the  words 
used  in  the  testing  clause  imply  a  notice  of  tbe  erasure  and 
superinduction.  I  am  not  satisfied  with  this  view.  I  doubt 
whether  even  such  a  notice  is  competent  in  the  testing  claase. 
It  might  lead  to  a  danger  of  changes  being  made  after  signinr. 
by  erasures  and  the  act  of  the  writer  of  the  testing  clause.  It 
is  not  a  proper  part  of  the  testing  clause ;  but  if  it  can  be  msde 
at  all,  such  notice  must  be  clear,  certain  and  explicit  Here 
there  is  nothing  of  that  aort  There  is  no  mention  of  erasure  or 
superinduction  at  all.  There  is  no  sufficient  certainty  tbst  tbe 
words  *'  the  said  .John**  were  used  with  this  view,  and  not  bj 
error,  before  the  erasures  were  nyade.  There  is  still  less  cer- 
tainty that  all  the  erasures,  ex  gr.  the  essential  ones,  were  msde 
before  signing  the  deed. 

The  other  Judges  also  concurred  in  the  judgment 

of  the  Lord  Ordinary ;  and  the  Courty  on  tbe  note  for 

the  defender, 

*<  Adhere,  except  aa  to  expenses;  alter  in  that  respect,  snd  find 
no  expenses  due.** 

And  on  the  note  for  the  pursuer, 

**  Alter  the  interiocntor  reclaimed  against,  and  deeem  in  the 
removing  prayed  for;  ^uoad  uitra,  remit  to  tbe  Lord  Ordioarjr 
to  hear  parties,  and  to  do  farther  in  tbe  cause  as  ahall  be  just.** 
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Lord  Ordinary,  Cockbarn.— if cl.  Dean  of  Faculty  (Hope) 

and  Fonytfa;  Daniel  Fisher,  S.S.C.t  ^geni ^U.   Keay  and 

Whigham;  Robert  Welsh,  S.S.G.,  JgenL-^D.  CUrk.-^lG,J).] 

Bih  March  1835. 
SticoNl)  DiTmoN. — (J.  R.) 

No.  232.-^David  Davidson,  Advocator^  xf,  VTlttiAK 

CrLS^NYy  Respondent, 

DiiDages— if  ^uamiiy  of  ngh  wkiek  wrre  depotUed  in  the  viU 
late  of  Xtrknewion,  having^  during  the  prevalence  of  cholera 
morbas  in  and  abotU  EdiiUturgh,  been  ordered  to  be  removed 
ky  authority  of  the  Juetiees  of  the  Peace ;  and  having,  in  con^ 
se^ueneCf  been  brought  to  Edinburgh,  to  St  delivered  to  t/te 
owner f  a  rag^merehant  there,  but  been  refuted  admission  into  the 
eUjf  by  the  constables  acting  under  the  orders  of  the  Board  of 
Health  at  Edinburgh  />  and  hoping  been  thereupon,  by  direetioni 
front  the  owner,  carried  to  a  paper-mill  in  the  parish  of  Currie, 
into  which  they  were  received,  not  for  martufacture,  oM  to  be 
kept  fur  the  owner  /  and  the  Board  of  health  at  Currie  having, 
by  one  of  their  number y  but  vrilhotU  the  warrant  of  a  magistrate, 
caused  the  rags  to  be  removed  from  the  mill,  and  deposited  in 
an  ineloted^field  in  the  neighbot^hood,  where  they  were  watched 
ond  put  unider  a  covering ;  and  the  owner  having  refused,  on  an 
intimation  and  requisition  being  made  to  him  by  the  Board  of 
Health,  to  renvove  the  rags  to  any  place  out  of  the  parish,  or  to 
consent  to  a  third  parly  doing  so;  and  having  thereupon  brought 
an  action  of  damages  for  recovery  of  the  estimated  value — Cireum* 
stances  in  which  hdd,  that  the  removal  of  the  rags,  by  the  inter- 
ference of  the  Board  of  Health,  was  sufficiently  warranted  by  a  due 
and  prudent  regard  to  the  pUbRc  safety,  so  as  not  to  infer  any 
claim  ofdaikages  at  the  instance  of  the  owner,  on  the  growtd 
either  ofuntawful  interference  with  his  property,  or  of  loss  tustem- 
ed  by  him  in  consequence  of  such  removed. 

Glenny,  a  rag-roercfaaaC  in  Edinborgh,  was  hr  the 
habit  of  purchasing  rags  from  George  Smith,  a  col- 
lector of  that  article  at  Kirknewton.  Dnring  the 
prevalence  of  cholera  in  and  about  Edinburgh,  a  quan- 
tity of  raga,  which  were  deposited  in  Smith's  house 
on  Qlenny*9  account,  were  ordered  to  be  removed 
from  Kirknewton-,  by  the  autfaortty  of  the  Justices  of 
the  Peace.  The  rags  were,  in  consequence,  brought 
to  Edinburgh,  with  the  view  of  being  delivered  to 
Glenny;  but  their  admittance  into  the  city  having 
been  prevented  by  the  constables  acting  under  the 
orders  of  the  Board  of  Health  at  Edinburgh,  the  per- 
son in  charge  of  the  rags  was  directed  by  Glenny  to 
take  them  to  Logan's  paper-mill  at  Balerno,  in  the 
pari^  of  Currie.  The  rags  were  accordingly  con*- 
veyed  thither,  and  were  received  by  Log^n  into  his 
premises,  ta  be  there  deposited  for  ulenny,  and  until 
nis  future  orders  were  known  respecting  them.  The  ar- 
rival of  the  rags  at' this  place  hairing  excited  suspicion 
that  they  had  come  from  an  infected  district  of  the 
country,  they  were,  by  the  interference  of  Davidsoui-who 
was  a  member  of  the  Board  of  Health  at  Carrie,  removed 
from  Logan's  mill,  and  carried  ta  an  inclosed  field  in 
the  neighbourhood,  where  they  were  watched,  and 
pat  under  the  protection  of  a  covering  from  the  Wieap- 
ther.  latimation  of  this  proceeding  having  been 
forthwith  given  to  Grienny,  and  it  having  also  been 
intimated  to  him  by  the  secretary  of  the  Board  of 
Health  at  Carrie,  that  he  was  at  liberty  to  remove 
the  rags  to  any  place  out  of  the  parish,  Glenny  not 
only  declined  to  do  so  himself,  but  he  also  refused  to 
allow  George  Smith,  from  whom  the  rags  had  been 
purchased,  to  take  them  away^  although  that  person 
nad  offered  to  do  so,  and  an  application  was  made  by 


the  Board  of  Health  to  Glenny  for  his  concurrence. 
Davidson,  in  this  matter,  acted  with  the  sanction  of 
the  Board  of  Health,  but  he  did  not  apply  for  and 
obtain  the  Warrant  of  a  magistrate  autnorising  the 
removal  of  the  rags. 

On  that  ground,  and  also  on  the  allegation  that  the 
rags  were  destroyed  and-  rendered  useless  by  being 
exposed  to  the  weather,  Glenny,  in  February  1 832, 
brought  an  action  before  the  Sheriff  of  Edinburgh, 
against  Davidson,  for  thjo  estimated  value  of  the  rags, 
amounting  to  £l4,  10.  9;  In  defence,  it  was  pleaded, 
that  the  removal  of  the  rags  from  the  mill  at  Balerno, 
although  without  a  judicial  warrant.  Was  jtistifibble, 
in  consequence  of  the  alarm  prevalent  among  the  in- 
habitants of  the  place  on  account  of  the  disease  of 
cholera,  and  tlmt  it  was  the  pursuer's  duty  either  td 
have  removed  the  rags  'himself,  or  to  have  allowed! 
Smith  to  do  so,  when  an  application  to  that  e£Piect  was 
made  to  him  by  the  Board  of  Health. 

The  Sheriff,  oti  adviising  a  proof,  pronounced  thitf 
interlocutor : 

«<  3(2  July  1833 — The  Sheriff  having  resumed  consideration^ 
of  this  process,  with  the  proof  adduced ;  finds  that  the  defendei' 
has  not  proved  circumstances  sufficient  to  authorise  his  having 
ordered  the  rags  in  question  to  be  taken  from  Logan's  mill  at 
Balerno,  and  to  be  placed  in  Mr  Glen*s  field  at  Newmills : 
Finds  it  sufficiently  instructed  that  the  rags  would  be  so  much* 
deteriorated  by  being  placed  in  that  field,  in  consequence  of  the 
rain  and  wet,  that  they  would  be  of  no  ufee  to'  the  pursuer :' 
Therefore,  decerns  against  the  defender  foi'  the  sum  of  £H,' 
lOs.  Od.,  with  interest  fromthe  date  of  dtation :  Finds  the  de- 
fender liable  in  expenses,  with  the  exception  of  thoke  incurred 
by  the  pursuer  between  the22d  I?bvember  1832  and  1st  Feb- 
ruary last :  Allows  an  account  to  be  given  in,>and  decerns." 

This  judgment  the  d*efender  brought  under  review 
by  advocation.    On  dd  February  1835r 

«  The  Lord  Ordinary  having  considefed  the  cloSe<f  I'iecord  and 
heard  parties*  procurators  thereon,  and  made  avizandum,  an^ 
particularly  considered  the  Inferior  Court  process,  and  the  proof 
in  causa,  advocates  the  cailfte,  and  recals  the  interlocutor  of  the 
Sheriff:  But  finds  that  the  i^  in  question,  being  the  property 
of  the  original  pursuef,  and  having  been  by  his  order  deposited 
within  the  premised  ocftupiM  as  a  paper-mill  by  Alexander 
Logari'at  Balerno.  in  the  parish  of  Currie,  were  removed  from 
thence  by  thfe  otders  of  the  defender,  Mr  Davidson,  without 
any  warrant  of  Ihw:  Therefore  finds,  that  however  the  defen<rf 
der  might  be  justified  inforo  f}oli,  under  the  circumstances  of  the 
case,  be  became  liable  by  such  act  for  the  value  of  the  said  pro- 
perty ;  and  finds  that  the  pursuer  was  not  bound  in  lew  to  take 
possession  of  the  said  rags  in  the  field  where  they  were  depo- 
sited, or  to  remove  them  to  any  other  place :  Therefore  decerns 
in  terms  of  the  libel,  and  finds  expenses  due,  and  decefns  for  the 
ex:peitses  as  fourfd  by  the  Sheriff:  Finds  expenses  due  in  this 
Court,  and  remits  the  account  when  lodged  to  the  auditor  to  b«f 
taxed. 

**  ^o/tf.^Though  the  Lord  Ordinary  ooncofslD  the  result  of 
the  Sheriff^s  judgment,  he  does  so  only  on  the  strict  law  of  tHtf 
case,  and  cannot  concur  either  in  the  findings  of  the  interlocu- 
tor, or  in*  the  view  which  the  Sheriff  appears  to  have  taken  of 
the  proof.  He  therefore  finds  it  necessarv  to  dispose  of  the 
cause  In  the'terms  above  expressed.  The  Lord  Quinary  is  of 
opinion,  1.  That  there  were,  in  the  circumstances  of  the  case, 

f rounds  sufficient  to  induce  the  defender  and  the  Board  of 
lealth  with  whom  he  acted,  to  remofe  the  ngs  in  question, 
under  any  risk  as  to  the  strict  legality  of  their  authority  so  to 
do :  8.  That  the  circumstances  were  such  that  they  had  a  right 
to  expect  that  the  pursuer  would  act  reasonably,  and  take  away 
the  rags,  however  he  might  make  a  claim  for  any  actual  lose 
sustained  :  3.  That  upotf  the  proof  the  pursuer  did  not  conduct 
himself  with  the  faimesss  and  propriety  which,  in  the  state  of 
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the  country  at  that  time,  every  man  of  bis  atatioB  was  bound  to 
observe;  and,  4.  That  it  is  not  proved  tfiat  the  rags  were 
rendered  useless,  but,  on  the  contrary,  the  very  reverse  is  proved 
as  matter  of  fact     In  this  last  point,  the  Sheriff's  interlocutor 
finds  a  hypothesis,  and  not  a  fact     The  Lord  Ordinary  thinks 
the  finding  incorrect  in  any  view.     That  there  was,  at  the  time 
in  queation,  a  very  great  alarm  in  the  country,  and  especially  in 
ipSdinburgh  and  the  vicinity,  on  the  subject  of  cholera  morbus,  ia 
matter  of  notoriety.      It  is  proved  by  the  existence  of  the 
Boards  of  Health.    If  the  disease  was  not  actually  in  the  parishes 
Of  Kirknewton  and  Currie,  that  may  be  greatly  attributed  to  the 
prompt  precautions  taken.      That  there  was  alarm  in  both 
psrisbea  as  to  danger  from  such  gatherings  of  rags  is  fully  proved 
•reproved  as  to  Kirknewton  by  the  fact  of  the  constable,  under 
written  orders  of  the  Justices,  actually  forcing  these  very  rags  to 
he  removed  froip  the  parish.     See  Kisbett,  p.  26.     Murray, 
p.  27.      Proved  as  to   Currie  by  direct  evidence.      Patrick, 
p.  25,  C.     Henderson,  p.  34,   F.      Clark,  p.  32,  £.      That 
these  ragt  were  thought  dangerous  at  Edinburgh,  is  proved 
hy  the  fact   that  they  were   stopt  there  by  constables  sta- 
tioned for  tbe  purpoae,  and  not  allowed  to  enter  the  city. 
The  case  then  was,  (hat  these  rags,  after  being  turned  out  of 
^orknewton,  and  stopped  at  Edinburgh,  as  dangerous,  were 
brought  to  Balerno,  not  for  trade,  but  to  be  stored  or  kept  till 
they  could  be  disposed  of.     For,  notwithstanding  Mr  Logan*s 
Tory  uncandid  endeavour  to  make  this  doubtful,  it  is  distinctly 
proved  that  the  rags  generally  were  not  such  as  he  used,  or  wouI4 
Vave  purchased  for  the  business  of  his  paper-mill,  and  that  they 
tvere,  in  fact,  sent  under  an  express  written  instruction,  merely 
to  '  take  them  in*  and  keep  them  till  further  instructions.     See 
letter,  p.  47.    Patrick,  26.  B.  C    Henderson,  dd.  B.  C  Flint, 
98.  D.  E.     The  Sutute  1617,  c-  8,  sec.  13,  gives  e^cpresa 
power  to  the  Justices  of  the  Peace  *  to  set  down  order  in  the 
country  for  governance  in  time  of  plague  ;*  and  looking  to  the 
terms  of  the   Statute,  45th  Geo.  III.  c.  10»  sec   12,  the  Lord 
Ordinary  is  inclined  to  think,  that,  in  fair  construction,  this 
might  be  extended  to  *  aov  such  infectious  disease  or  distemper.' 
If  it  had  appeared  upon  this  record,  that  the  thing  done  was  by 
order  of  the  Justices,  he  would  have  had  great  doubt  whether 
there  was  any  cause  of  complaint  at  all.     For,  it  is  further 
proved,  that,  though  at  first  the  persons  who  brought  the  rags  to 
^alerno  made  evasive  statements,  which  led  to  a  belief  that  they 
^ame  from  Haddington  or  Musselburgh  ;  and  though  Mr  Logan, 
by  his  own  account  after  examining  the  carrier,  told  the  de- 
fender simply  that  they  had  come  from  Kirknewton,  suppressing 
the  journey  to  Edinburgh  altogether,  the  fact  was  made  known 
that  they  had  been  to  Edinburgh,  and  had  been  stopt  there.     See 
Henderson  the  constable,  p.  33,  C  D.     The  evidence  is  con- 
tradictory as  to  what  followed.     The  Lord  Ordinary  can  only 
fay,  that  he  cannot  put  that  degree  of  faith  in  the  statement 
given  by  Logan  against  Patrick  the  excise-officer,  which  the 
Sheriff  seemA  to  have  done.     There  is  a  discrepancy  in  the  evi- 
dence as  to  whether  the  night  on  which  the  rags  were  first  put 
out  was  wet  or  drv.    But  Henderson,  who  watched  them  all 
night  swears  that  toere  was  no  rain,  but  a  strong  frost     He  is 
confirmed  by  Smith  as  to  its  being  frost  the  morning  after,  23. 
D.  and  by  M*Laggan,  whose  husband  had  also  watched,  p.  42, 
A.     Then  it  appears  that  on  the  next  day  Smith  offered  to  take 
iLway  the  rags,  if  the  pursuer  consented ;  and  though  the  pursuer 
fn  bis  replies,  p.  3,  very  uticandidly  stated  that  he  nev^r  heard  a 
Y^ord  of  this,  it  is  proved  by  Clarke,  p.  32,  that  he  was  sent  on 
purpose  to  obtain  his  concurrence,  that  l^e  delivered  the  message 
to  himself  perionally,  and  that  he  delivered  his  refusal  in  terms 
sufficiently  indicative  of  the  spirit  by  which  he  was  actuated. 
The  rags  in  consequence  remained  in  the  field.     There  is  great 
difference  in  the  evidence  as  to  the  degree  of  care  taken  of  them. 
The  Lord  Ordinary  cannot  but  thhik  the  matter  very  much  ex- 
aggerated by  the  pursuer's  witnesses.     But  it  is  clear  that  there 
were  men  employed  to  watch  them  for  two  or  three  weeks,  and 
that  after  a  few  days  they  were  completely  thatched  over  like  n 
atack.     The  pursuer  has  brought  a  great  deal  of  hypothetical 
evidence,  of  a  respectable  character,  as  to  the  effect  of  such  rags 
ffetting  wet  to  injure  them,  or  render  them  useless;  and  the 
Sheriff  has  put  (bis  hypothesis  into  his  interlocutor  as  a  ratio 
UiciUendi,    But  agttin&t  this,  independent  of  all  the  other  evi* 


dence  aa  to  the  care  taken,  there  ia  direct  proof  that,  even  in  the 
month  of  March,  more  than  a  mouth  after  the  thing  happened, 
nearly  the  whole  of  the  rags  were  in  perfectly  good  keeping,  and 
scarcely.^if  at  all  deteriorated.     Qrme,  p.  36,  Ike  and  Flint,  p. 
38.    And  this,  indeed,  is  confirmed  to  a  great  extent  by  Mr 
Walker,  a  witness  for  the  pursuer,  p.  40,  though  he  cannot  say 
whether  it  might  not  be  even  ten  weeks  after  the  thing  hsp- 
pened,  before  he  examined  the  ra^.    The  Lord  Ordinary  cer^ 
tainly  thinks  that  such  direct  proof  of  a  fact  cannot  be  contra- 
dicted by  hypothetioil  opinions.    Either  the  rags  were  not  wet 
in  any  material  degree,  or  the  opinions  are  emmeous.    The  le- 
sttlt  seems  to  be,  that,  though  some  injury  night  be  sustained,  it 
is  out  of  the  question  to  sa^  that  the  rags  were  rendered  nseksi; 
and  that,  if  there  had  been  nothing  else  in  the  matter,  the  ai- 
sumed  injury  would  not  b|y  itself  have  jostiiied  tbe  pmauerin 
ref\ising  to  take  away  the  ngs,  or  aUow  Smith  t«~uko  them,  oa 
the  day  after  they  were  removed  Arom  the  aaill,  or  even  nnsny 
days  thereafter.     On  tbe  whole  case,  though  tbe  Lord  Ordiuary 
feels  himself  eonstraioed  to  gifo  jodgment  agaioat  the  defenden 
in  point  of  law,  and  thinks  that  in  doing  so  he  most  give  ex* 
penses,  he  has  thought  it  a  matter  of  justice  to  esprees  ais  o|i- 
nion  on  the  general  complexion  of  the  ease,  itt  Mar  thaf,  if  it 
should  go  before  the  Court,  it  may  be  seen,  that  it  Is  aolely  upoa 
strict  law,  and  not  upon  the  ovideoce,  as  impeaehfaig  the  pio* 
priety  of  the  advocator^  oonduct,  that  hie  gives  this  dtddou,* 

Th9  advocator  reolaimod.  With  the  ex«eDtioo  of 
Lord  Glenlee,  who  concur  red  io  opinion  with  Lord 
Moncreiff,  but  with  this  difiPerenoe,  that  his  Lordship 
was  only  for  allowing  expenses  subject  to  modi6ca- 
tion,  the  other  Judges  were  for  altering.  The  follow- 
ing interlooQtor  was  pronounced,  if hich  (withoqt  sub- 
joining their  Lordships'  speeches,  which  were  a  com- 
mentary upon  the  OTideace)  iufficientty  explains  tbe 
reasons  on  which  the  majori^j  of  (h§  Coftirt  prciceeded 
in  disposing  of  the  ea^  ; 

**  Find  it  proved,  that  in  consequence  of  a  geoeral  alarm  thro 
prevailing  in  the  village  and  parish  of  Kirknewton,  aa  to  tbe  pro* 
gress  of  the  disease  of  cholera  in  the  ndgfaboilriag  districts,  s 
duantity  of  rags,  which  had  been  collected  bf  Geqige  Smitli, 
then  residing  in  that  village,  were,  on  the  reqqisition  prayoQcei 
of  police,  removed  and  carried  away  from  tha(  place  on  the  3Ut 
of  January  1832,  in  the  view  of  being  delivered  in  Edinburgh  to 
the  pursuer,  William  Glenny,  rag-merchant  in  the  Gowgate,  to 
whom  the  rags  had  been  previously  sold :  That  mi  approacbiag 
Edinburgh,  tbe  eart  containing  the  faga  was  aiepped  by  t^ 
officers  of  police  acting  uuiter  the  orders  qf  th^  Puoard  of  ileait^i 
and  were  refused  admittance  into  the  citv :  fha^i  tbe  person  in 
charge  of  the  rags  having  thereupon  held  some  communication 
with  the  pursuer  as  to  their  disposal,  he  was  directed  to  csrr; 
them  to  the  paper-mill  at  Balemo,  in  the  parish  of  Currie,  witi 
a  letter  addressed  to  Alexander  Logan,  paper-makor  there,  beisg 
4s  follows:-^'  Dear  Sir,  y^u  lyiU  please  to  t^ke  in  thcK  »M 
for  me,  fmd  send  the  man  a  note  of  tbe  w^l)t  of  them|  and  k^ 
them  be  with  you  until  you  hear  from  me.  Put  them  w  a  Mf(t 
place,  and  oblige  yours  ever.  W.  Olenny:*  l*bat  the  rags  wece 
accordinjrly  received  by  Alexander  Logan,  and  placed  in  htt  waie* 
house  t  That  suspicions  having  been  excited  that  the  tags  bad  bees 
breugbt  from  an  infected  district,  and  intorssatioa  to  that  eto 
havjng  been  conveyed  to  pofoe  of  the  iqf n^bfcf  of  tb<e  JWfcM 
^oard  of  Health  ^t  Curri^,  including  the  deten^cr,  VA^^  DAnit 
son,  they  immediately,  iii  the  afternoon  of  the  said  Slst  ^y /^f 
January!  waited  on  Alexander  Logan,  and  remonstrated  with 
him  on  the  imprudence  of  his  receiving  tlie  rags,  and  allowing 
them  to  be  deposited  in  bis  premises :  That  Lo^pn  ihcraapsa 
expressed  his  willii^aeas  that  the  ngB  ahowM  he  fqithvith  n- 
moved  from  his  storehouse,  in  consegueifce  of  Vfl^icl)  ?>0  ka^ 
warrant  from  a  magistrate  fur  their  removal  waa  oe;cined  oecei- 
sary :  That  the  rags  were  accordingly  placed  on  ^  cart^  under  tbe 
direction  of  the  defenders,  in  order  to  be  sent  wk.  to  the  vills^ 
of  Kirknewton,  but  that  some  impediments  having  oceoit^to 
their  being  immediately  carried  thither,  they  were  in  the  naaa- 
time  carried  aud  laid  duwo  in  an  iQclosed  |i^l4  io  t|e  vejghboaf- 
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hood,  and  etrefully  watched,  and  means  taken  for  protecting 
them  from  the  weather :  That  notice  of  thia  proceeding  was 
oonreyed  to  the  parsuer  on  the  aaine  erening  or  next  day,  Iwth 
verbally  nod  hy  writing :  That  on  the  4th  day  of  Febrnary,  a 
fqrther  notice  waa  addressed  to  the  pursuer  by  the  secretary  of 
the  3oard  of  Health  at  Currie,  intimating  that  he  was  at  liberty 
to  remove  the  rags  to  any  place  out  of  the  parish,  which  he  did 
not  think  fit  to  do :  That  on  or  about  the  6th  day  of  February, 
George  Smith,  above  mentioned,  came  to  Currie  and  offered  to 
take  the  rags  away;  but  before  permitting  him  tp  do  so,  the 
Board  of  Health  deemed  it  fit  to  obtain  the  pursuer*s  consent, 
and  in  that  view,  immediately  sent  a  message  to  him  by  express ; 
but  this  consent  he  decliitea  to  give,  and  forthwith  raised  the 
present  action  of  damages,  concluding  against  Davidson  for  the 
estimated  value  of  the  rags :  Find  that,  in  the  circumstances  of 
the  case,  aid  in  consideration  of  the  state  of  alarm  for  cholera 
then  prevailing  in  the  couqtryt  it  was  the  duty. of  the  pursuer  to 
have  given  the  required  consent,  or  to  have  taken  other  measures 
for  the  removal  of  the  rags,  reserving  his  claim  aguinst  the  Board 
of  Health,  or  Its  officers,  fur  any  damage  that  might  then  have 
heeo  sustained,  and  which  must  have  been  inconsiderable :  Find 
that  |io  diatiiMSt  proof  has  been  adduced  by  the  pursuer  of  the 
actual  damage  incurred  even  at  a  late  period,  so  as  to  warrant  % 
fleeernitUTQ  f<^  the  fuU  price  of  the  article,  except  on  the  ground 
of  uawarraatable  interference  with  the  property  of  the  pursuer : 
Find  that,  in  the  circumstances  that  have  been  proved,  the  con- 
duct of  the  defender,  and  of  the  Board  of  Health  under  which  he 
acted,  was  suficiently  warranted  by  a  due  and  prudent  regard  to 
the  publie  safety :  Therefore,  alter  the  interlocutor  of  the  Lord 
Ofdiiiary  cosaplained  of^  sustain  the  defences^  and  assoilzie  the 
defender  froin  the  conclusions  of  the  libel,  and  decern :  Find 
him  entitled  Co  expenses,  allow  an  account,**  &c. 

Lord  Ordinary'^  ]Vfor)creiif.  —  ^fc^  Cuninghame  and  Ivory;' 
Gibson. Craigs,    Wardlaw  and  Dalxiel,   W.S.,  Agent*, — AU, 
Rutberfurd ;  M.  and  J.  Lothian,  Solicitors,  AgaUs* — Mr  Thom- 
son, Oeri. — [J.B.] 


6lk  March  1835. 

Sbcomo  Ditxiion. — (O.  D. ) 

No.  233- — W.  A.  Turner  (Macdonald's  Factor), 
Pursuer^  v.  Malcolh  Nicolson,  Defender, 

(isndlQrd  i^nd  Tenant — Meliorations-^ Retention— Heir- A  ppa- 
t&it-^CircumUances  in  which  a  lease  being  granted  ^  the  judi- 
cial fiutor  fir  an  intane  person ;  and  the  heir  of  the  proprietor 
having  on  hU  succeuion  granted  a  letter  obliging  hirmelf,  in  re* 
Jerence  to  u  previous  verbal  promise,  to  allow  £*200/or  meliora^ 
tioms  f  and  having  thereafter  executed  a  trust-deed  f followed  6y 
infefitHpUjf  fqm^fivg  ihf  lamU  for  behaof  in  the  first  place,  of 
his  father^  cred^ors  who  should  accede  within  three  yearst  and  in 
ike  second  place^  of  his  own  creditors  /  and  various  creditors  of 
the  father  having  completed  a^judicationt  within  three  years  of 
his  death  /  and  the  estate  being  sequestrated,  and  a  judicial  factor 
Mfipoint€4  ^  Ihfi  ins^nce  of  the  son*s  creditors,  who  had  alio  led 
mtf Mrficnliows ' >■  Held,  in  an  action  a/  the  instance  of  the  factor 

.  SB  4A«  ramikimg  for  paytvent  of  M#  rents,  that  the  tenant  could 
Qa4f  ^^«»  f^r  4At  vu^9^9tlons  iss  a  personal  creditor  of  the  son, 
|H<4fi4l  any  preftrencv  over  tlte  other  personal  creditors, — and 
th^t  ^  nsuft  b^  postponed  to  t/te  creditors  of  the  father,  who  had 
eithfr  acceded  to  the  trust -deed,  or  completed  adjudications  with- 
in thre$  ytars  of  the  father's  death, — and  that  Ite  was  not  entitled 
Ip  plead  compensation. 

The  late  Migor  Alexander  Macdonald  of  Valla v, 
waa  for  ^  great  number  of  years  previous  to  his  deatu, 
wbicii  bappeoed  iu  Aogoat  1828»  lo  a  state  of  lunacy, 
and  bis  estate*  were  managed  by  several  successive 
judicial  fketors.  In  1893,  Mr  John  Mackenzie,  W.S., 
the  then  judicial  factor,  granted  a  lease  to  the  defen* 
der  of  the  lands  of  GleodaJe  aod  others,  part  of  M^jor 
Maedonald's  estate,  at  the  yearly  rent  of  £410  Ster- 
ling.   The  lease  contained  a  condition,  that  the  ten- 


ant should  be  entitled  to  retain  out  of  the  last  half 
year's  rent,  £4^  Sterling  for  putting  the  boose  on 
the  lands  in  a  state  of  repur.  It  was  alleged,  how- 
ever, that  the  factor  was  satisfied  that  this  sum  was 
totally  inadequate,  although  he  did  not  think  himself 
entitled  to  allow  more ;  and  that  Major  Maedonald's 
eldest  son  and  heir,  Alexander,  shortly  thereafter 
promised  verbally  that  he  would  bold  himself  respon- 
sible to  make  a  suitablq  allowance.  In  place  of  £45w 
the  tenant  found  it  necessary,  as  he  alleged,  to  expend 
£500,  prior  and  subsequent  to  the  date  of  the  letter 
after  mentioned,  in  rendering  the  house  habitable,  and 
in  other  necessary  meliorations  on  the  farm.  On  the 
death  of  Major  Macdonald,  his  eldest  son  and  heir 
Alexander,  addresyed  to  the  defender  a  letter,  dated 
37th  August  1828,  expressing  his  approbation  of  what 
the  defender  had  done,  and,  in  reference  to  his  pre- 
vious promise,  obliged  himself  to  allow  the  defender 
£200  Sterling  for  melioratiops  at  the  end  of  the  ]ea9e^ 
over  and  above  the  foresaid  sum  of  £45.  Mr  Alex* 
ander  Macdoiiald,  for  many  years  previous  to  his  •oo'^ 
eession,  had  been  in  embarrassed  cirottmstaaces.  He 
had,  in  1815,  as  mana^^r  for  his  father,  and  for  all  right 
and  interest  which  he  had,  or  miffht  acquire  by  succes- 
sion or  otherwise,  sold  part  of  his  father's  estate  by  a 
fk  prasenii  conveyance.  He  was  rendered  bankrupt 
in  1817  or  1818;  and  in  this  latter  year  a  variety  ot 
inhibitions  were  used  against  him.  On  9th  Oetobet 
1828,  he  executed  a  trust-deed  for  behoof  of  his  own 
and  his  father's- creditors, — it  being  declared  that  the 
creditors  of  the  father  who  should  accede  within  three 
years  of  the  father's  death,  should  be  preferable  to  the 
creditors  of  the  son.  This  trust-deed  was  followed 
by  infeftment  in  April  1829,  and  creditors  of  the  fa- 
ther, to  the  extent  of  about  £8000,  it  was  said,  ac- 
ceded to  it,  besides  various  creditors  of  the  son.  In 
1831,  sixteen  diflPerent  processes  of  adjudication  were 
instituted  by  alleged  creditors  of  the  fkther,  and  a 
conjoined  decree  was  obtained  for  their  debts,  amount* 
ing  together  to  about  £6Q00,  and  these  a^iodioations 
were  duly  completed  within  three  years  of  the  father's 
death.  In  June  1832,  the  trustees  of  the  late  John 
M*Lean  of  Boreray,  as  creditors  of  the  son,  obtained 
decree  of  adjudication  against  him  for  debts  amounting 
in  all  to  upwards  of  £2000;  and  in  March  1833,  they 
brought  an  action  of  ranking  and  sale  of  the  estates, 
and  in  July  following  obtained  sequestration  thereof^ 
and  the  appointment  of  the  pursuer  ^who  was  the 
trustee  under  the  trust-deed)  as  judicial  factor.  The 
present  action  was  bropght  for  certain  rents  due  by 
the  defender  under  his  lease.  In  defence  against  which 
the  defender  pleaded^^ThAt  he  was  entitled  to  reten- 
tion of  the  sum  of  £dOO  for  meliorations,  in  respect, 
Jirst^  of  the  terms  of  the  letter  of  27th  August  1828, 
granted  by  Alexander  Macdonald,  as  an  obligation 
contracted  while  he  was  in  the  uncontrolled  admiqif- 
tration  of  his  afiairs,  and  on  the  faith  of  which  more 
than  the  stipulated  sum  had  been  expended  by  the 
defender;  2//,  That  the  creditors  whom  the  porsner 
represented  had  taken  the  benefit  of  the  permanent 
meliorations  made  by  the  defender,  and  sold  the  pro- 
perty (the  leasQ  of  which  had  terminated  at  Whitson- 
day  1832,)  for  a  much  higher  price  than  it  would 
otherwise  have  brought;  and  themoroi  that  at  con- 
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mon  law  they  were  liable  to  the  defender  for  the  earns 
expended  by  him. 

The  Lord  Ordinary  (Jeffrey )»  on  3d  February 
1835 

'*  Finds  that  the  defender,  in  virtae  of  the  obligatory  letter 
of  Alexander  Mardonald  the  younger,  dated  the  27th  August 
1828,  and  recited  in  the  defences,  can  only  claim  and  be  ranked 
as  a  personal  creditor  of  the  said  Alexander  Macdonald  the 
younger,  for  such  meliorations  as  he  may  be  able  to  instruct  un- 
der the  said  letter ;  but  that  he  roust  be  postponed  to  sticb  of 
the  creditors  of  Alexander  Macdonald,  senior,  the  father,  as 
either  acceded* to  the  trust-deed,  upon  which  infeftment  followed 
within  a  few  months  after  the  death  of  the  said  Alexander  Mac- 
donald, senior,  or  completed  adjudications  of  his  heritable  estate 
within  three  years  after  the  said  death :  and  farther,  (finds  that 
he  can  have  no  preference,  under  the  said  letter,  over  the  other 
personal  creditors  of  the  said  Alexander  Macdonald  the  younger : 
Finds  that  the  pursuer,  both  as  trustee  infeft  for  the  interest, 
primo  loco,  of  the  creditors  of  Alexander  Macdonald,  senior,  and 
as  judicial  factor  io  the  depending  process  of  ranking  and  sale, 
is  entitled  to  ingather  and  make  edectual  all  arrears  of  rents  due 
from  the  estate  in  which  he  is  so  infeft,  and  over  which  he  is 
sneh  factor ;  and  that  the  defender,  as  a  mere  personal  creditor 
of  Alexander  Blacdonald  the  younger,  is  not  entitled  to  compen- 
nte  the  present  claim  of  the  pursuer  for  an  admitted  arrear  of 
rent,  or  to  retain  any  part  of  such  arrear  in  satisfaction  of  his 
claim  under  the  letter  above  referred  to ;  and,  therefore,  and  in 
respect  that  the  state  of  debt  produced  with  the  summons  is  ad- 
mitted to  be  correct,  in  so  far  as  regards  the  principal  sums,  re- 
pels the  defences,  and  decerns  against  the  defender  to  the  extent 
of  the  said  principal  sums ;  but  appoints  the  cause  to  be  enrolled, 
that  parties  may  be  farther  beard  as  to  the  alleged  inaccuracy  of 
the  said  state,  in  so  far  as  regards  the  charges  for  interest,  and 
also  as  to  expenses.** 

Thereafter,  on  5th  February  1835,  his  Lordship 
approved  of  a  state  of  the  rents  doe,  lodged  in  process, 
decerned  in  terms  thereof,  with  interest  as  therein 
charged,  and  found  the  defender  liable  io  expenses. 

The  defender  reclaimed : 

Lord  JuiHee-Citrk. — I  have  heard  the  argument,  and  am  much 
afraid  the  letter  cannot  be  viewed  as  a  part  of  the  tack.  The 
defender  can  only  claim  as  a  personal  creditor. 

Lord  Glerdee. — I  do  not  see  that  he  can  claim  retention  of  the 
rents. 

Lord  Medw^n, — The  only  diiBculty  I  had  was,  whether  it 
might  not  be  made  to  appear  that  this  letter  was  to  be  held 
a  part  of  the  tack.  But  I  do  not  see  that  this  is  made  out ;  and 
the  defender's  correspondence  is  against  the  sapposition  that  he 
considered  he  had  a  good  claim. 

Lord  Meadowbank  concurred* 

The  Court  adhered. 

Lord  Ordinary^  Jeffrey.— ^e/.  Ivory  and  Hendystde;  Thomas 
Mackenzie,  W.S.,  AgefU.-^Alt.  Solicitor. General  (McNeill) 
and  W.  Bell.— Mr  Ferguson,  Oerk.-^G.D.^ 


1th  March  1835. 
First  Division. — (G.  D.) 

No.  234. — Alexander  Mortom  &  Others  (Shields' 
Tutors),  Petitioners^  v.  Mrs  Ann  Gillon  or  Thor- 
BURN  &  Husband,  Respondents. 

Parent  and  Child-^Tutor  and  Pupil — CircumUoncet  in  which  an 
application  by  tutors  to  have  the  pupils  removed  from  the  cus" 
tody  of  their  mother  {who  had  entered  into  a  second  marriage)t  and 
placed  at  a  boarding-school — reused. 

The  late  Mr  Shields,  sometime  merchant  in  Charles- 
ton, died  in  May  1831,  leaving  a  Crast-disposition  and 
settlement,  wherehy  he  conveyed  his  property  (of  the 
value  of  from  £5000  to  £6000)  to  certain  trustees, 
who  were  appointed  tutors  and  curators  to  his  chil- 


dren. Mr  Shidds  was  survived  by  his  widow  (who 
was  named  one  of  his  trotteee)  and  by  three  children. 
The  widow,  in  December  1834,  entered  into  a  second 
marriage  with  her  present  husband,  a  cabinet-maker 
in  Bkiinbnrgh,  whereby  she  forfeited  her  oflBoe  of 
tutor,  and  also  an  annuity  of  £100  per  annum,  left  her 
by  Mr  Shields  so  long  as  she  should  remain  his  widovr. 
The  tutors  paid  her  a  board  of  £'45  per  annum  for 
each  of  the  children,  and  they  now  presented  the  pre* 
sent  application  for  anthoritv  to  remove  the  children, 
the  eld«*st  of  whom  was  eight,  and  the  youngest  five 
years  of  age,  from  the  custody  of  their  mother,  Mr« 
fhorburn,  to  a  respectable  boarding-school.  The  pe- 
titioners, one  of  whom  was  Mrs  Thorburn*s  father 
(who  had  been  assumed  at  a  trustee),  alleged  that 
Mrs  Thorbnrn  had  entered  into  her  second  marriage, 
contrary  to  the  remonstrances  of  her  friends,— that 
Mr  Thorburn's  station  in  life  was  not  such  as  they 
could  have  wished  for  her,— -that  his  age  greatly  ex- 
ceeded that  of  his  wife, — and  that  be  had  a  laige  &- 
mily,  via.  five  or  six  daughters  and  two  sons  by  a 
former  marriage,  and  was  in  limited  circum^tanceSi 
In  answer,  Mrs  Thorburn  stated,  that  Mr  Thorbora 
had  been  an  intimate  friend  of  her  late  husband, — that 
his  eldest  son  had  been  in  business  as  a  aolicitor-at* 
law  since  1830,-— that  bis  remaining  son  and  fire 
daughters  resided  generally  in  a  separate  house  from 
the  respondents,  and  were  in  the  way  of  doing  for 
themselves, — that  Mr  Thorburn  had  been  twenty- 
eight  years  in  respectable  business  as  a  cabinet-maker, 
and  had  acquired  several  heritable  properties  in  tildin- 
burgli, — that  he  had  been  twenty  years  an  elder  in 
the  Relief  congregation,  South  College  Street — had 
filled  the  office  of  moderator  of  the  constables — ^preses 
of  the  stent-masters,  and  oommissioner  of  police,— and 
the  respondents  maintained,  thai,  in  these  circnm- 
stances,  and  as  no  allegations  were  made  against  their 
moral  character,  there  was  no  call  for  depriving  the 
mother  of  the  custody  of  the  children,  who  were  of 
delicate  health,  and  not  fitted  for  the  restraints  of  a 
boarding-school,  as  appeared  from  medical  certificates 
produced ;  and  that  the  respondents  had  no  objection 
that  a  governess  should  be  taken  into  the  house,  whieh 
might  be  done  at  an  expense  not  exceeding  what  the 
petitioners  would  require  to  pay  for  placing  them  at 
a  boarding-school.  The  certificates  here  referred  to 
were  in  these  terms : 

"13t/i  February  1635. 
"  I  hereby  certify,  that  Mrs  Shields*  children  are  in  so  ddi- 
cate  H  Btate  of  health,  that  they  require  parental  care,  attenoon, 
and  tuition.  John  Lizxas,  Surgeon,** 

«  Edikbitrgh,  ISlh  February  1885. 
"  I  heri'by  certify,  upon  soul  and  conscience,  that  I  have  at- 
tended Mrs  Thorburn  and  her  family  ever  since  the  period  ofber 
marriage  with  the  late  Mr  Shields  in  1826,  to  this  date,  and 
hereby  declare,  that  but  for  the  very  great  care  and  attention  be- 
stowed on  the  children  by  her,  they,  and  more  especially  tbe 
eldest  child,  would  not  hare  survived.  I  farther  declare,  on  soul 
and  conscience,  that  were  the  children  removed  from  under  ber 
care,  it  would  be  attended  with  the  moat  serious  conseqaeoees, 
i^  indeed,  it  might  not  be  akogetber  fatal  to  their  health. 

<*  W.  B.  Hamilton,  AT.  2>.,  Surgeon,*' ic 

On  20th  February  18S5» 

<*  Tbe  Lords  having  considered  thia  petition,  with  the  answer, 
and  heard  counsel,— before  answer,  remit  to  Dr  Abercrooihie, 
physician  in  Edinburgh,  to  visit  the  chUdreo,  and  consult  with 
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the  medical  gentlemen  who  haYe  been  in  use  to  attend  the  family* 
and  to  report,— the  Doctor  to  be  waited  vpon  by  the  agents  for 
the  parties  together,  widi  the  petition  and  answer,  and  this  in- 
teriocutor." 

Dr  Abervrombte  reported : 

**  The  eldest  girl,  Henrietta  Anne,  aged  eight  years,  is  a  rery 
delicate  looking  child,  much  stinted  in  her  growth,  and  of  a 
genera]  aspect  indicating  an  unhealthy  constitution.  I  find  she 
has  been  liable  to  various  complaints,  and  she  labours  under  a 
diseased  state  of  her  eyes,  with  which,  I  am  tn  formed,  she  has 
been  affected  from  her  infancy.  This  must  have  greatly  re- 
tarded her  education,  and  I  fear  it  is  likely  to  operate  m  the  same 
manner  for  a  considerable  time  to  come.  I  am  therefore  of 
opinion,  that  domestie  care  and  education  are  better  adapted  for 
this  child,  than  the  routine  of  a  boarding -school .r  The  other 
t\ro  children,  Catharine  and  EHizabeth  Jane,  I  am  informed  have 
had  various  acute  illnesses.  But  at  present  they  have  the  appear- 
ance of  good  health ;  and  I  do  not  perceive  any  thing  in  regard 
to  health,  that  should  prevent  them  from  being  disponed  of  as 
the  Court  may  be  pleaaed  to  direct." 

At  adriaing  to-day» 

Lard  FrttkUtu  said.  It  appaart  hem  Br  Abaiwombie'a  report^ 
that  one  of  the  children  is  in  very  delicate  health  indeed ;  and  aa 
be  is  of  opinion  that  she  (the  eldest)  must  at  all  events  remain 
with  her  mother,  surely  your  Lordships  wont  separate  them. 

The  Coort  refused  the  petition. 

Aei,  Skene  and  Monteith ;  T.  S.  Anderson,  W.  S.,  Agtnt, 
—AU,  Dean  of  Faculty  (  Hope)  and  Whigham  ;  John  Macao- 
drew,  S.S.C,  AgetU — D.,  0er6,^[G.  D.] 


1th  March  1835. 
FiBST  Division. — (6.  D.) 
No.  235. — Mrs   Lilias  Ballendenb*  Pursuer^  v. 
William  Ainslie  Tcrner   (Tait's  Trcstbb), 
Defender, 
Expenses— Jury  Trial-^Tender— ^n  ueiion  being  broughtt  eon- 
eluding  for  a  random  turn  oJJETXXO  of  damage* for  v^urtftiuttatn' 
ed  bifthe  purtuer't  land  and  eropt^from  iht  defender*$  wrongout 
operationt  _on  an  embankment ; — the  defender  having  tendered 
£i5  of  damages  and  alt  expenteo;  and  the  jury  having  awarded 
£88  Jfdamaget — Meld  the  purtuer  it  eniitied  to  ker  esepenaett  oa 
taxed  6y  lAe  auditor. 

The  parsoer  was  proprietor  of  the  landa  of  Wester- 
town,  forming  part  of  her  estate  of  Pitgobar,  and  the 
defender,  as  trustee  on  the  sequestrated  estate  of  the 
late  Craafard  Tait,  W.S.»  was  rested  in  the  lands  of 
Kirkstyle,  forming  part  of  the  estate  of  Harriestown. 
In  April  1829,  the  parsoer  presented  a  petition  to  the 
Sheriff  of  Perthshire,  praying  for  an  order  on  the  de* 
fender  to  fill  up  a  cot  which  he  had  made  in  an  em- 
bankment erected  by  the  pursuer  on  her  property, 
whereby  the  Kellyborn  was  made  to  oyeraow  the 
pursuer  s  property,  and  for  interdict  against  altering 
the  course  of  the  born  in  time  to  come.  The  Sheriff 
found  the  pursuer  entitled  to  the  benefit  of  a  posses- 
sory judgment,  and  ordained  the  embankment  to  be 
restored  to  its  former  state;  and  in  an  advocation 
this  judgment  was,  in  December  1831,  affirmed.  In 
the  meantime,  in  April  I8S1,  the  pursuer  raised  the 
present  aetion  of  damages  against  the  defender  before 
the  Coort  of  Session,  settinr  forth  the  defender's  oper« 
ations  on  the  foresaid  embankment,  and  the  conse- 
quent orerflow  of  her  lands,  and 

"  that  the  ground,  which  is  rendered  utterly  useless  and  unpro- 
ductire  by  the  defender's  illegal  proceedings,  extends  to  about 
eight  acres,  less  or  more,  and  consists  of  the  very  best  haugh 
Und  in  the  country :  that|  besides  the  heavy  loss  arising  from 


the  entire  want  of  the  ground,  the  pursuer  has  had  her  crops  on 
the  other  parts  of  her  property  greatiy  injured  and  destroyed,  by 
being  frequently  deluged  with  water,  and  at  times  entirely  swept 
away,  along  with  the  beat  of  the  solum,  in  consequence  of  the 
unwarrantable  cut  and  demolition  of  the  said  embankment*" 

And  concluding  that  the  defender  should  be  decerned 
and  ordained  to  make  payment  to  the  pursuer 

'*  of  the  sum  of  £21000  Sterling,  or  such  other  sum,  more  or  less, 
as  may  be  foond  due,  and  awarded  in  name  of  damages,  for  the 
great  loss  and  injury  which  the  pursuer  has  sustained  from  and 
since  the  5th  day  of  May  1829,  and  muy  yet  sustain^  in  conse- 
quence of  the  destruction  of  her  property,  loss  of  cropsy  and 
otherwise,  by  and  through  the  said  defender's  illegal  and  anwar^ 
rantable  conduct  and  proceedings  before  detailed.** 

In  his  defences  tbe  defender  maintafned,  tbal 

"  the  embankment  alleged  to  have  been  cut,  was  within  the  de- 
fender's marrb,  aa  will  be  shown  m  the  aetion  brought  by  the 
defender  for  having  the  proper  line  of  march  ascertained." 

The  defender  farther  stated,  **  the  pursuer,  in  point 
of  fact,  sustained  no  damage  to  justify  her  in  raising 
the  present  action.'*  The  same  statements*  were  sub- 
stantially repeated  iu  the  answers*  to  the  eondeseen- 
denee,  but  tne  defender  alleged  that  she  did  not  insist 
on  the  averment,  thiit  the  embankment  was  on  her 
property,  after  the  summary  case  had  been  decided  in 
the  advocation.  In  the  answera  to  the  pursuer's  con- 
descendence,, the  defender  made  »  tender  of  £:^  of 
damages^  and  aH  expenses  incurred  previous  to  that 
date.  This  tender  was  repeated  hr  the  revised  an« 
swers  in  these  words : 

**  Since  the  judgments  of  the  Inferior  Goort,  oomplaininff  of 
the  cutrhave  been  finally  affirmed,  the  defender  has  been  willing 
and  ready  to  make  every  reasonable  compensation  in  his  power 
for  the  alleged  injury  complained  of.  According  to  defender's 
inforoMtioii,  there  nas  not  been  an  acre  of  the  pursuer's  ground 
damaged  yearty  by  the  operation  complained  of,  though  more  of 
the  parsuer's  ground  may  have  been  occasionally  flooded,  as  it  is^ 
and  liae  been,  sofajiect  to  soeh  acddentrevery  year  from  the  river , 
whether  the  enmankment  is  preserved  or  not.  But  the  cue 
complained  of  was  not  kept  open  longer  than  from  Mareh  1€K29' 
till  December  1831,  when  the  case  was  finally  determined,  t.  e« 
for  three  crops  in  all ;  and  the  defender  understands  that  a  com- 
pensariovat  the  rate  of  £2,  lOs.  per  annum  would  form  a  fiill 
indemnification  tvthe  pursuer.  Nevertheless,  in  order  to  cover 
every  possible  claim  of  the  pursuer,  as  well  as  to  put  an  end  to 
the  conrinnance  of  this  litigation  of  frivolous  pretences,-  the  de* 
fender,  in  his  answers,  lodged  on  31  st  July  18d*2,  offered  to  pay, 
and  does  hereby  repeat  the  offsr  of,  £^  of  damages  to  the  pur« 
suer,  besides  her  expenses  incurred  in  this  aetion  prior  to  said 
date,  aa  the  same  may  be  taxed,  under  protestation  that  if  a  sum 
lower,  or  not  greater  than  j625  be  ultimately  awarded  by  a  jury, 
the  pursuer  wUl  be  liable  in  all  future  expenses  to  the  defender.** 

This  ofior  was  not  acceded  to,  and  the  following 
issue  came  to  be  tried  at  Perth,  on  the  autumn  Cir- 
cuit 1833,  before  Lord  Madcenaie : 

"  Whether,  in  the  months  of  February  or  March  18S!9,  or 
sometime  in  the  spring  of  that  year,  the  defender  or  his  prede- 
cessor, or  those  acting  under  their  authority,  or  that  of  their 
overseers,  wrongfully  cut  or  broke  down  an  embankment  at  or 
near  the  march  between  the  property  of  the  pursuer,  and  that 
beld  in  crust  by  the  defender,  to  the  loss,  injury,  and  damage 
of  the  pm^ner  ?"*  **  Damages  laid  at  £2000." 

The  jury  found  a  verdict  for  the  puraoery  damagea 
£88. 

The  pursuer  having  moved  the  Court  to  apply  the 
verdict,  and  to  find  her  entitled  to  expenses,  the  d»* 
fender  opposed  the  latter  part  of  the  motion,  and  con- 
tended that  the  expenaei  ought  only  to  be  found  due 
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subject  to  modification,  as  the  porauer  had  concluded 
(qr  fTiOQQ  of  damagen  and  got  only  £88 ;  and  as,  al- 
^lioilgll  the  jury  bad  given  a  larger  sum  than  the  de« 
fender  tendereo,  the  pursner  bad  never  offered  to  take 
|f|l«  th^  tl)e  £2000  concluded  for ;  and  it  was  to  be 
presumed,  if  she  had  offered  to  take  a  reasonable  sum 
tho  4efender  might  have  paid  it.  The  Court,  before 
Af^sVf  r,  remitted  the  account  of  expenses  to  the  audi- 
lor  IQ  bo  taxed  ;  which  having  been  done,  the  pursuer 
fldoved,  on  2d  July  1834,  for  decree  for  the  taxed 
•moQBt,  being  £28($,  17.  7.,  and  the  case  was  delayed 
till  9d  July,  that  Lord  Mackenzie,  who  presided  at 
the  trial,  might  consult  his  notes.  At  the  advising 
on  3d  July, 

,  Z^  Himrftvitsii  itid,  I  have  looked  over  m}^  notes  and  the  re* 
cord,  and  I  find  that  at  the  framing  of  the  issue,  the  qoestlon 
|iad  come  to  be  substantially  as  to  the  quantum  of  damage.  After 
tke  decision  in  the  advocation,  it  became  clear  that  there  must 
ti^  dassages.  In  the  answers  to  the  pursuer's  condescendence, 
tUe  defenders,  although  they  do  not  properly  admit  that  the  em- 
IVIIilrMPt  was  withip  the  pttrauer^s  property,  yet  admit  that  the 
jlidgai^t  of  the  liotd  Ordioary  in  the  aid  vocation  must  be  given 
ip^qct  to,  and  they  follow  up  this  with  a  tender  of  £25  of  da- 
mafles  and  expenses.  Therefore,  on  the  Whole,  nothing  remained 
fh  disppte  but  the  quantum  of  damages.  Then  the  issue  was 
prapated,  and  in  it,  as  in  the  summons,  the  damages  are  hud  at 
j02IIQdi  I  de  nol  find  from  my  notes,  that  at  the  trial  the 
fpKf selt'eij^or  on  the  one  side  or  on  the  other,  said  any  thing  as 
(0  tbf  question  of  right.  Neither  do  I  find  in  my  noten,  that 
the  punuer's  counselTas  the  defender  alleges,  concluded  by  atik- 
|ng  a  verdict  for  j£600 ;  but  I  find  that  be  contended  that  the 
ivdMNinf  in  the  advocation  mvst  be  held  to  decide  that  the  em- 
|i(IIWq)eiit  was  on  his  property,— that  he  mentioned  the  tender  of 
iiik  ffkkk  bad  been  put  in  evidence ;  and  that  after  going  over 
|hj%  pmgf,  he  concluded  by  saying  that  there  were  grounds  for 
fwy  fjirioiia  damages.  At  to  the  proof,  some  of  the  witnesses 
ipMbtt  pwrsaeiF  9Sid»  that  the  damage  sustained  would  be  ^dOO 

f!  JIQQ,  and  SDOSt  of  them  estimated  the  amount  at  above  ^*2U0. 
his  WW  lor  Ibe  crop  only,  Vrkhoot  referenee  lo  the  v^lue  of 
Ihf  Istfil*  TbersCore,  had  it  not  been  fur  the  proof  adduced  by 
£HcfendK»  m  the  effect  that  the  damage  resulted  from  the  over- 
UpW  of  the  riveSy  which  would  have  happened  at  any  rate  inde- 
nsivkPl  of  the  defender's  operations,  the  damages  must  have 
SMn  serious.  As  to  the  law  and  praetioe  in  sueh  cases  in  re* 
fifd  te  espenseiu  I  have  doubts  whether  there  be  not  a  distioe. 
tipll  between  oases  where  the  question  is  two-fold—  \st*  W  bether 
dsiPSff^  he  due  a^  all?  and,  2^,  What  should  be  the  quantum  of 
^Ifkn^afS  i-r^nd  where  the  only  point  in  dispute  ia  the  quantum  of 
dmage.  If  no  auch  diatinotioa  has  hitherto  been  made,  it 
Ottgbt  to  be  made.  I  think  that  substantial  justice  requires  that 
WMre  the  qnestion  ia  merely  as  to  the  aooount  of  demise,  as  in 
^hjjs  esse,  and  the  jury  fix  the  amount  nearer  to  the  estimate  of 
VH^  cine  fisptjr  than  of  the  other,  the  party  who  gets  so  veiy  greatly 
iesil  than  l^e  asked,  should  not  get  expenses. 
'  Xorii  GiUies, — {  am  pretty  sure  that  in  the  Jury  Court,  the 
ledges  woiild  have  been  against  giving  full  expenses  In  this  case. 
It  is  surely  unreasonable  that  the  party  saoet  in  the  wrong  should 

Stt  fnU  enenses,  and  the  party  least  in  the  wrong  should  pay 
em.  I  nave  no  idea  that  a  peraon  could  be  in  bona  fide  to 
l)jb|im  BU(ib  e  sum  as  was  concluded  for  here.  I  am  for  modify- 
|||g  (he;  e^enses. 

(ffd  Presi(Unt, — 1(  your  Lordships  were  to  hold  that  the 
fSlbOOi  cpncluded  for  in  the  summons,  and  put  into  the  issue. 
Was  the  suin  which  the  pursuer  expected  to  get,  then  what  Lor4 
Oillies  seys  would  be  true.  But  the  practice  has  been  to  con- 
dltie  hr  a  random  sum  in  the  summons,  which  goes  as  a  matter 
of  course  into  the  issue. 

•   i»^  Qiim<,^U  such  be  the  practice,  it  would  be  <*  luore 
bMoitffd^ip  the  brei^ch  thi^  in  the  obsermnce.*' 

tqri  President, — It  is  u  serious  thing  to  say,  that  if  a  party 

ens  his  esse  at  all,  he  is  not  lo  get  expenses.     The  gaining 
ty  n  often  out  of  pocket  by  the  difference  between  his  taxed 


expenses  and  his  actual  costs.  I  think  tbe  rule  is,  that  if  the 
damages  ayrarded  exceed  the  tender,  then  expenses  must  be 
given,  but  if  they  fall  short  of  the  tender,  then  they  go  tbe  o(her 
way. 

The  Court  then  ordered  minutes  of  debate,  with 
the  vieir  of  consul  ting  the  other  Judges.  This  order 
having  been  complied  with, — at  the  i^vising  to-day, 

i^rd  President  said,  We  bare  consulted  all  the  Judges,  sad 
they  are  unanimous  thi|t  we  cannot  modify  the  expenses  beyood 
the  taxation  of  tbe  auditor.  They  did  not  lay  aay  stress  on  the 
conclusion  for  a  random  sum  in  tbe  summons.  They  considered 
it  perfectly  understood  that  this  was  according  to  tbe  usual  prsc- 
tice.  We  were  all  much  moved,  however,  by  the  terms  of  the 
tender,  which  bears  to  be  under  protestation,  **that  if  a  inia 
lower  or  not  greater  than  £25  be  ultimately  awarded  by  a  jury, 
the  pursuer  will  be  liable  in  all  future  expenses  to  the  defender." 
We  considered  this  a  strong  indication,  that  if  the  damages  were 
above  jC'25,  tbe  expenses  must  be  the  other  way.  We  wish  to 
state,  however,  that  in  all  Chese  cases  where  a  tender  is  msde^ 
the  other  party,  if  it  be  not  accepted,  should  be  called  on  to  nj 
what  he  will  take,  and  then  there  may  be  fair  room  for  arguing 
that  the  expenses  should  be  awarded  according  te  who  shall  turn 
out  to  be  most  in  the  wrong.  We  do  not  lay  this  down  as  a  rals 
of  Court,  but  throw  it  out  as  a  suggestion  oif  what  might  benel 
ficially  be  understood,  and  adopted  at  the  bar,  and  that  psrtiei 
may  try  what  would  be  the  efiea  of  it,  if  they  think  it  for  their 
interest. 

Lord  GUliei, — This  case  stands  in  a  very  awkward  predica. 
meot.  Tbe  summons  concludes  for  £2000  of  damages,  and  the 
pursuer  gets  £&R.  The  Judge  who  tried  the  case  is  of  opinion 
that  full  expenses  should  not  be  awarded.  But  the  Court,  on 
the  face  of  the  summons  and  the  issues,  taken  in  connectioa 
with  the  verdict,  think  that  he  should.  This  appears  to  me  to 
be  a  very  extraordinary  result ;  but  the  majority  being  of  a  dif- 
ferent opinion,  we  must  Qnd  ao,  and  the  point  ia,  to  discoiw 
some  practical  remedy  in  time  to  comeu  There  was  no  fof#itM» 
concluded  for  here,  and  the  majority  go  on  the  supposition  that 
there  was  none. 

Lord  hfackenzie. — I  was  certainljr  of  opinion  that  the  rule 
should  be  different  from  what  the  majority  hold  it  to  be  in  ques- 
tions of  real  damage. 

The  Court  decerned  against  tbe  dnfender  for  the 
expenses  as  taxed,  but  found  neither  party  entitled  to 
the  expenses  of  this  discussion. 

Pursuer's  Authorities. ^•Pateraoo  p.  Ronald;  2  Murray,  196. 
Kirk  V.  (fUthrie;  I  Murray,  271.  Grubb  and  Matbesoo  a 
M*Kenzie;  t  Murray,  1.  Laogmuir  o.  Thomson;  II  S.  sod 
D.,  571.  M'Kenzie  t>.  Henderson;  2  Murray  227.  Heriots. 
Thomson,  29th  November  1833;  ante.  Vol.  VI.,  p.  114k. 

Defender's  Authorities. — Hislop  v.  Miller;  1  Murray, 5i 
Peterson  v.  Ronald ;  2  Murray,  188.  Scott  v.  Beaton,  Deceai- 
ber  1834;  ante.  Vol.  VII,  p.  107. 

Jury  Cauie.--Act.  Dean  of  Faculty  (Hope),  P.  Robertssa 
and  Hussell;  Wesherspoon  and  Made,  W.S.,  ^geau,^Jiu 
Ci^nii^hime;  Robert  IVutberfofd,  W.S.,  Ajttnu^G^IK'i 

1th  March  18S5. 
First  Division.— (Q.  D.) 

No.  236* — James  Campbell,  Pursuer^  v.  John  Mac- 

FARLANB,    RoBfCRT    M*LaCU^AN   AND    WiLLlAtf 

Blackaddsr,  Defenders. 


Arbitration  •^Process— Dilatory  Defence— ^it  eotiM  Mv 
brought  agaiinu  the  eef||iwc<or^r  f  ai6(iiiAmg  a  rmert  and  a  tor- 
vejfor  who  had  been  bjf  the  controci  ofipoiuied  imtpfctnr  of  thi 
work  and  toU  arbiter ;  on  the  aUegation  that  the  ivor^  had  beta 
insmficiently  executedt  through  the  eonnioance  or  grou  negtigenee 
of  the  latter^ffeld  thai  a  dUatary  defsnee,  to  the  qfeei  that  Ike 
action  wat  excluded  by  the  subetMHng  re^brenoe^  untii  the  award 
to  be  pronounced  therein  should  be  reduced  and  set  tdde,  fitl  19 
be  diqtoted  ojbejvrt  tending  imuee  te  stjuiry* 
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Bjd^ed  of  iobmUslon,  entered  into  in  18S1  between 
the  pursuer  and  various  other  parties  interested  in  the 
umbankoients  of  the  river  Isla,  it  was  agreed  that  the 
river  should  be  einbanked  at  their  joint  expense,  and 
the  line,  extent,  and  dimensions  of  the  embankment 
were  submitted  and  referred  to  William  Blackadder, 
land-surveyor,  as  sole  arbiter,  with  power  to  him  to 
advertise  n>r  estimates  and  contract  for  the  work.  Mr 
Blackadder  accepted  of  this  submission.  John  Mac- 
farlane  having  given  in  an  estimate  for  the  work,  his 
offer  was  preferred  by  the  pursuer  and  the  said  other 
parties,  and  a  regular  contract  entered  into  between 
him  and  them  on  26th  May  and  9th  June  1831,  which, 
inter  aliay  stipulated  that  the  whole  works  should  be 

<'  carried  forward  and  finished  in  a  proper  and  workman-like 
manner,  and  that  to  the  entire  satisfaction  of  William  Blackadder, 
•urreyor,  Glammis  wbose  award  is  to  be  final  and  bindinf^  on 
Che  parties,  aad  subject  to  do  reviewer  modi^catioa  in  any  Court, 
whatcfer." 

About  two  months  after  the  work  had  been  com- 
pleted under  the  superintendence  of  Mr  Blackadder, 
part  of  it  was  destroyed  by  a  flood,  owing,  as  the  de- 
fenders alleged,  to  the  unprecedented  rise  of  the  river, 
bat  according  to  the  pursuer,  from  the  insufficiency  of 
the  work.  The  pursuer  thereupon  bronght  the  pre> 
sent  action  of  damages  against  Macfarlane,  his  cau- 
tioner M'Lachlan,  and  Mr  Blackadder,  on  the  ground 
that  the  work  had  not  been  properly  executed,  and 
that  the  deviations  from  the  contract  and  speeifications 
had  either  been  fraudulently  connived  at  by  Mr 
Blackadder,  or  permitted  through  gross  negligence, 
lisaes  were  prepared  bjr  the  Issue  Clerks,  to  the 
effect — I.  Whether  Macfarlane  had  wrongfully  failed 
to  implement  his  contract  ?  2.  Whether  the  cautioner 
was  liable  to  the  extent  (£500)  of  his  cautionary 
obligation  ? 

3.  "  Whether  the  defender,  William  Blackadder,  was  the  in- 
Bpeccor  of  the  said  work  under  the  deed.  No.  4  of  process,  and 
the  said  contract  and  specification ;  and  whether  the  defender 
last  aforesaid,  by  negligence  or  fraudulent  connivance  with  the 
said  John  Macfarlane,  wrongfully  failed  in  the  execution  of  his 
duty  as  inspector  of  the  said  work,  to  the  loss,  injury  and  damage 
of  the  pursuer  ?" 

The  following  issue  was  also  prepared  by  the  clerks, 
but  struck  out  by  the  Lord  Ordinary : 

^*  Whether  the  said  William  Blackadder  was  arbiter  in  any 
dispute  between  the  said  parties  as  to  the  execution  of  the  said 
work,  and  approval  of  the  work  executed  as  aforesaid;  and 
whether  the  said  William  Blackadder  acted  competeutly  in  ap- 
proving of  the  said  work  ?" 

«       _ 

The  defenders  had  stated  a  preliminary  defence,  to 
the  effect  that  the  subsistlne^  reference  tq  Mr  Black- 
adder,  which  had  not  yet  oeen  disposed  of,  exclude4 
all  other  inquiry  into  the  sufficiency  of  the  work,  and 
the  present  action  could  not  be  proceeded  with  nntil 
the  award  to  be  pronounced  in  that  submission  should 
be  reduced  and  set  aside.  The  defenders  now  moved 
the  Court,  that  t)iis  preliminary  defence  should  be 
ante  omnia  discussed  aiid  disposed  of;  and  the  Court, 

"  after  hearing  counsel  for  the  parties,  disallow  the  issues  in  this 
case  hoc  statu,  and  remit  the  case  tQ  the  Lord  Ordinary,  to  dis- 
pose of  the  preliminary  defence  founded  on  the  subsisting  re- 
ference to  Mr  Blackadder,  reserving  all  questions  of  expenses.** 

X.9r-d  Ordinary,  Fullerton. — Act.  Keay;  Miller  and  Forbes, 
Aiieruu—Alt,  Dean  of  Faculty  (  Hope)  and  Rutherfurd ;  James 
Imrieand  Henry  Tod,  W.S.,  ^jemfj.— [G./?.] 


m  March  1835. 

FiasT  Division.— (G.  D,) 

No.  287. — IsoBEL  Rbid  or  Arnott  and  Othbii% 

Pursnersy  v.  John  Keddeii  or  Caldbr,  Defender. 

Bemoying-^Ioterim  Extnet-^Cii[tum$tqnces  t«  whkh  the  CoHr( 
refused  to  allow  a  decree  ^  removing  to  be  ^traqte^  f^  on  {Z^ 
(erim  decree^  ^    . 

In  this  case  which  was  deoided  yesterday,  (airlv, 
No.  231,)  the  pursuers  moved  to  be  allowed  to  ^x« 
tract  the  decree  of  removing,  then  pronounce4>  9^  a(| 
interim  decree,  i|nd  stated  in  sqpport  of  the  mQtioqi 
that  the  defender  had  intimated  his  inliention  to  pf^ 
•ent  an  apoeai  within  a  fortnight,  and  that  the  ptir^ 
suers  would  not  bp  entitled  to  apply  fbr  interim  eyl}- 
cotion,  unless  the  decree  was  allowed  to  be  ext^acte^ 
as  an  interim  decree.  An^^re^^  Tl^e  actioii  wf^ 
pqrsued  by  three  beirs-portioners,  one  pf  whom  19 
deiid,  and  one  bankrupt,  and  neither  the  vepveseata^ 
tives  nor  trustee  have  sis^d  themselves. 

Lord  Giities. -^There  is  ^reat  difficulty  thefre.  Sesi^^n*  thf 
defender  has  been  in  possession  for  twenty  years.  Dispen^qg 
with  the  days  of  extract  is  an  extraordinary  remedy,  and  only  Pi 
be  exercised  if  ^he  reasonableness  of  the  case  requires  it 

Dean  of  Faculty,  for  pursuers.  The  decree  or  reniOYing.  iiro- 
nounced  yesterday,  was  consented  to.  Besides,  al)  the.  confid^o^- 
tions  now  urged  will  be  open  when  we  apply  fpc  ii^t^rlm  ^jf^ 
cution. 

Lord  Mackenzie. — The  defender  consented  to  decree  of  re- 
moving, but  not  to  interim  exeeation.  if  we  gfanted  a  wrong 
decree  yesterday,  that  is  no  reason  why  we  shoula  make  nuutess 
worse  to-day. 

The  Court  refused  tfie.  qpiotjom 

AeL  Dean  of  Faculty  (Hope);    Df^niel   Fisher,   S.S.C., 

AgeHt,-^Alt.  Keay;  Robert  Welsh,  S.S,C,,  AgerU -D.,  Oerk. 

—lG.Ii,] 


7th  March  1835. 

FiasT  Division— (G.D.) 

No.  238. — Major  Robert  Gallie^  Purpi^^  p.  ^is 

Creditors. 

Cessio  Bonornm — Half-Pay — Circumstances  in  vhieh  a  mmor 
in  the  army,  'seventy  years  of  age,  aiui  having  fine  children^  found 
entitled  to  the  benefit  of  the  cessio,  on  assigning  £i/Q  ofhU  htUf* 
pay  to  his  creditors,  reserving  all  questions  as  to  the  right  of  his 
creditors  under  a  former  cessip. 

The  pursuer  was  found  entitled  to  the  bepefit  of 
the  cessio  in  1827,  on  assigning  a  pi^oportion  ot  h}l 
half-pay  to  his  creditors.  The  power  of  attorpey  WM 
granted  to  his  own  agent ;  and  the  pursuer  had,  f|  i^ras 
said,  managed  so  that  the  creditors  neyer  recor^red 
anything.  The  pursuer  (who  was  se^entj  yeiU^  or 
age,  and  had  five  children)  having  eoritraotM  ad- 
ditional debts  to  the  amount  of  £2i)^5,  again  applied 
for  the  benefit  of  the  cessio, — ^wben  appearance  wi|9 
made  for  the  new  creditors,  who  reqotired  aq  RS8i|;ba^ 
tion  to  a  proportion  of  his  h^lf-pay,  and  for  the  fb'f- 
mer  creditors,  claiming  that  their  rights  under  the 
existing  power  of  attorney  (although  they  ^f^d  ae^fr 
been  able  to  make  it  effectual)  should  be  reserfed. 
The  counsel  for  the  new  creditors  having  admltled 
that  they  had  an  Interest  only  In  the  revcirsion^ 
agreed  that  all  rights  competent  to  thp  former  qre4(- 
tors  should  be  reserved.  The  following  iqterlocator 
was  pronounced : 


S16 


THE  SCOTTISH  JURIST. 


[Matrch 


«'  Find  the  poimier  entitled  to  tbe  benefit  of  the  process  of 
Cfino  bonorumf  upon  condition  of  his  assigning  £^  Sterling 
yearly  of  bis  half-pay  to  bis  creditors  :  Ordain  the  pursuer  to 
grant  a  disposition  omnium  bonorum  in  favour  of  Holnnfes  Ivory; 
accoununt  in  Edinburgh,  whom  failing,  ^  Moinel,  ac- 
countant there,  as  trustee  for  his  creditors,  and  particularly,  as- 
signing to  the  said  trustee,  whom  failing,  to  any  other  trustee 
the  creditors  may  appoint,  the  said  sum  of  £40  Sterling  yesrly, 
out  of  bis  half-pay,  until  all  bis  debts  are  discharged ;  and  fur- 
ther, ordain  the  pursuer  to  grant  a  power  of  attorney,  irrevocable, 
until  tbe  said  purpose  is  accomplished,  to  and  in  favour  of  the 
partners  of  the  firm  of  Cox  and  Company,  army  agents  in  Lon- 
don ;  whom  failing,  John  Kirkland,  armyagent  in  London ;  whom 
failing  to  any  other  attorney  whom  the  said  creditors  may  ap- 
poiot,  authorising,  him  to  draw  the  whole  of  the  pursuer's  half- 
pay,  and  to  make  payment  therefrom  to  the  said  trustee  of  tbe 
•aid  sum  of  J£40  Sterling  yearly,  and  that  proportionally,  as 
IJhe  said  pay  shall  be  received  by  him,  and  to  make  payment  of 
the  remainder  of  said  half,  pay  to  tbe  pursuer  himself:  And  the 
Lords  recommend  to  the  Secretary  at  War  and  Paymaster- General 
of  his  Majesty's  Forces,  to  give  effect  to  this  decree  and  order 
of  the  Court,  reserving  all  questions  as  to  the  respective  rights 
of  the  pursuer's  creditors  under  this  and  the  former  process  of 
ceitio  at  bis  instance  in  regard  to  the  above  sum  of  £40  hereby 
ordered  to  be  assigned  to  his  creditors ;  allow  the  pursuer's  oath 
to  be  taken  in  terms  of  the  Act  of  Sederunt;  and  for  that  pur- 
pose, grant  commission  to  any  of  the  Magistrates  of  Dundee  to 
take  the  same,  to  be  reported  on  the            day  of  next ; 

end  upon  the  formal  disposition  omnium  bonorum,  and  power 
of  attorney  being  executed  by  (be  pursuer,  and  lodged  with  the 
clerk  to  the  process,  the  Lords  in  tbe  meantime,  of  consent, 
grant  warrant  for  the  pursuer's  liberation  from  prison." 

^ci.   Cuninghame  and  James  Ander8on.-«-For  Former  CrC" 
dUortf  A.  M*NeUl For  New  Crediiors,  Neave8.~l6.i>.] 


7tk  March  1835. 

First  DinnoN. — (O.  D.) 

No«  239. — Mns  Maroarbt  Duff  or  Greig,  Punuer^ 
V.  The  Late  Hbnry  Hepburn's  Trustees,  De* 
fenders. 

Lis  Alibi  Pendens^- Arrestment— if  debtor  having  raiied  a  mul- 
tipiepoinding  before  the  Sheriff,  in  consequence  of  arretlmnUi 
hating  been  uied  in  hit  hands;  and  the  creditor  hnving  thereafter 
raited  an  ordinary  action Jor  the  debt  before  the  Court  ofSetsion 
uted  arrrestment  on  the  dependence,  and  brought  an  advoca' 
tion  ob  contingentiam  of  the  muUipiepoinding — Plea  o/ lis  pen- 
dens  ausiained  as  a  defence  againU  the  ordinary  aclion,  and  the 
tame  ditmitted,  with  expemes. 

The  defenders  were  indebted  to  the  pursner  in  a 
bill  for  £600^  and  the  interest  was  paid  down  to  Au- 

Sost  1833.  Before  another  year's  interest  became 
ae>  arrestments  were  used  in  the  defenders'  hands, 
at  the  instance  of  the  Perth  Union  Bank»  as  creditors 
ef  the  parsoer,  and  on  1st  September  1834,  the  de« 
fenders  raised  a  summons  of  maltiplepoinding,  which 
on  the  same  day  was  held  as  served  on  the  pnrsuer 
by  her  agent  in  Perth.  On  11th  September,  the 
pursuer  raised  the  present  action  against  the  defen- 
ders for  the  contents  of  the  bill,  and  used  arrestment 
on  the  dependence.  On  the  expiry  of  the  induei^e^ 
the  summons  of  multiplepoinding  was  called  in  Court, 
and  a  condescendenco  of  the  fund  in  medio  lodged  at 
the  calling.  Answers  to  the  condescendence  and 
claims  were  at  same  time  ordered,  and  a  claim  for  the 
pursuer  was  lodged  on  4th  Norember.  The  defen- 
ders lodged  defences  to  the  ordinary  action,  in  which 
(besides  claiming  retention  of  certain  sums  from  the 
amount  of  the  bill)  they  pleaded,  that  the  action  was 


incompetent  on  the  ground  of  lU  aUbipendens.  The 
Lord  Ordinary  (Fulierton),  on  I9th  February  1836, 

**  Having  heard  the  counsel  for  the  parties  on  the  first  defeiici, 
founded  on  tbe  objection  of  tit  alibi  pendent,  repels  the  ssid  dt- 
fence ;  and,  in  respect  the  defenders  state  that  they  are  to  re> 
claim  to  the  Court,  finds  them  liable  in  expenses,**  &c. 

The  defenders  reclaimed. 

The  pursuer  pleaded,  That  the  mfQltiplepotndiog 
had  beei»  raised  two  days  afiter  the  pursuer  bad  ioti- 
mated  her  intention  of  raising  an  action  for  tbe  debt: 
That  an  advocation  had  been  brought  of  the  iHiUi* 
plepoinding,  ob  contingentiam  of  the  ordinary  action, 
with  which  it  was  ready  to  be  conjoined ;  and  that 
the  pursuer  bad  an  interest  to  insist  on  this,  in  order 
to  preserve  the  benefit  of  her  arrestment,  which  she 
could  not  have  used  on  the  multiplepoinding. 

Lord  Balgray, — It  is  true  that,  on  the  dependence  of  the  nal- 
.  tipiepoinding,  the  pursuer  could  not  arresc,  and  she  miKbi 
therefore,  perhaps,  raise  a  summons  in  order  to  get  arrestmeot; 
but  both  actions  cannot  go  on  together.  The  bill  of  advocation, 
however,  being  passed,  the  multiplepoinding  is  here,  and  may  be 
conjoined  with  the  present  action,  so  thai  there  is  really  no  lit 
aUbi  at  all. 

Lord  Mackenzie,^'If  there  be  not  a  lit  alibi,  there  is  a  worse 
Ut,  It  is  like  raising  several  actions  before  the  sanae  Ordinary. 
The  pursuer  cannot  go  on  with  them  all. 

Lord  Balgray, — It  comes  to  be  entirely  a  question  of  ex- 
penses. It  is  very  true  that  the  pursuer  has  an  interest  to  pre- 
serve  her  arrestment,  but  she  should  have  asked  consignation  is 
the  multiplepoinding  if  she  wanted  the  money  So  be  secwed. 
The  common  debtor  is  often  allowed  to  keep  the  money  in  s 
multiplepoiuding,  and  if  consignation  is  wanted,  it  ought  to  be 
asked. 

The  Court 

'*  Alter  the  interlocutor  reclaimed  against,  and  sustain  the  de- 
fence of  lit  pendent,  and  dismiss  the  action ;  find  the  reclaimers 
entitled  to  their  expenses,**  &e. 

Lord  Ordinary,  Fulierton. — Act,  Forsyth ;  Daniel  Fisher, 
S.S.C.,  Agent, — Alt,  Cuninghame  and  Dick;  James  Peddle, 
junior,  W.S.,  AgAU,^D,,  aer*.-*-[G.2>.l 


1th  March  1835. 
First  Division. — (6.D.) 

No.  240.— A.  AND  B.  Pursuers^  v.  Thetr  Creoi* 

TORS. 

Cessio  Bonorum  granted  to  two  indimdnalt,  designed  at  part' 
nert  of  a  Company,  on  a  joint  tummont  at  their  inttance,  it  being 
Mated  that  they  had  no  private  crtditortf  and  there  beistg  no  «f* 
position* 

The  pursuers  raised  a  summons  of  cessio  bonorum, 
which  designed  them  as  both  residing  in  E.,  formerly 
merchants  in  F.,  and  carrying  on  business  there,  under 
the  firm  of  A.  and  B.,  and  stated  that  thej  had  both 
been  incarcerated  on  the  same  diligence,  and  eoa- 
eluded  that  they  should  be  found  entitled  to  the  bene« 
fit  of  the  cessio.  The  peculiarity  of  the  summons^  ss 
being  at  the  instance  of  two  parties  designed  as  a 
Company,  was  remarked  upon  from  the  bench ;  bat  it 
being  stated  that  the  pursuers  had  no  prirate  credi- 
tors— ^that  there  was  no  opposition, — and  that  it  would 
cause  a  great  additional  expense  to  require  separate 
summonses,  citations  and  condescendences,^-tbe  Ceart 
found  the  pursuers  entitled  to  the  cessio. 
Act.  Adam  Anderson.— [G.D.] 
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7M  March  1835. 

First  Division.— (G.D.) 

No«241. — James  Welsh,  Pursuer^  v.  His  Creditors^ 

Cessio  BoDorum — Certificate — Objection  repelled  in  a  process  of 
cessio  at  ike  instance  of  a  sequestrated  bankrupt,  that  the  truS' 
ie^t  certificate  bore,  that  he  hud  not  yet  got  from  the  bankrupt  the 
titles  of  his  heritabie  prdperly,  nor  a  disposition  thereto,  it  not  being 
stated  that  the  bankrupt  had  refused  the  titles  or  disposition. 

The  pnraner,  a  seqoestrated  bankrupt,  applied  for 
the  benefit  of  the  cessw,  and  prod  need  a  certificate  from 
the  trustee  on  his  estate,  which  bore, 

'*  That  the  said  James  Welsh  attended  the  examinations  usaai 
and  necessary  ander  the  Bankrupt  Act,  and  emitted  the  oath 
reqoired  by  the  same ;  but  hitherto,  I  have  not  got  from  the 
bankrupt  the  title-deeds  of  certain  feu  properties  which  he  pos* 
sessed«  nor  has  be  yet  subscribed  a  disposition  and  conveyance 
of  his  whole  property  in  my  favour." 

OhjecUd^  The  bankrupt  is  not  entitled  to  the  ce^* 
sio  till  he  signs  a  disposition  to  the  trustee  on  his 
estate,  and  delivers  up  the  title-deeds. — Answeredf 
The  pursuer  is  ready  to  sign  such  a  disposition,  which 
Jias  never  been  laid  before  him,  and  also  to  give  up 
the  titles.  He  is  likewise  ready  to  lodge  in  this  pro- 
cess the  usual  disposition  omnittm  bonorum. 

Objection  repelled,  and  cessio  granted. 

Act,  Wilson.«-^(b.  Christison ;  William  Renny,  W.S.,  JgenU* 

1th  March  1835. 

Second  Division.  *-(  6.  D.) 

No.  242. — Thomas  Scott  (Gray's  Trustee),  &  B. 
F.  Gray,  Suspenders,  v.  The  Commissioners  of 
Police  ofLzna  and  Others,  Respondents. 

Nuisance — Police— Interdict — Circumstances  in  which  biUofsuS' 
pennon  passed,  and  interdict  granted  against  the  Commissioners 
jof  Police  of  Leith  using  a  piece  of  ground  within  the  bounds  of 
Police  as  a  depot  for  dung,  a  swine  yard  and  public  privy,  under 
the  explanation^  that  the  ground  might  be  used  as  a  shipping 
wharf /or  dung,  t/te  same  not  being  deposited  for  ptore  than 
twenty-four  hours  at  a  time. 

The  late  John  Grajr,  writer  in  Edinburgh,  by  trust- 
disposition,  dated  22d  January  1829,  conveyed  his 
estate  to  the  euspender,  Mr  Scott,  for  behoof  of  the 
truster's  creditors.  Part  of  the  property  conveyed  to 
Mr  Scott  consisted  of  a  piece  of  ground  in  the  Sheriff 
Brae  of  Leith,  commencing  at  a  bridge  recently  erect- 
ed on  the  line  of  the  New  Commercial  Road  or  Great 
Junction  Street  of  Leith,  and  running  eastward  for 
upwards  of  two  hundred  yards  towards  the  Old  Har- 
bour of  Leith.  Shortly  after  the  trust-dispositioa 
had  been  executed  in  Mr  Sc<^tt's  favour,  he  advertised 
the  property  for  sale  in  lots,  which  were  alleged  to 
be  favourably  situated  for  feuing.  In  September 
1829,  the  Magistrates  and  masters  of  incorporations 
of  Leith  purchased,  at  the  sum  of  £850,  lot  No.  6  of 
this  ground,  which  had  been  previously  used  as  a 
wood-yard.  In  March  1830,  Mr  Scott  having  been 
informed  that,  by  an  arrangement  between  the  pur- 
chasers of  lot  6  and  the  Commissioners  of  Peliee  of 
Leith,  it  was  intended  to  use  the  ground  as  a  dep6t 
for  the  collection  and  shipping  of  the  police  dung  and 
fulzie  of  Leith,  he  presented  a  bil]  of  suspension  and 
interdict,  which  was  refused  by  the  Court  on  29th 
May  1830|  reserving  to  Mr  Scott, 


*<  in  case  -the  declared  limits  of  the  intended  depositation  of 
manure  shall  not  be  observed  according  to  the  true  spirit  and 
substance  of  the  declarations  of  the  respondents,  or  that  an  actual 
Buisanee,  destructive  of  the  ordinary  uses  of  the  adjoining  pro- 
peity,  shall  be  introduced,  to  make  any  other  application  as  be 
may  be  advised.** 

On  18th  February  1835,  Mr  Scott  and  the  proprie- 
tor of  an  adjoining  house,  Mr  B.  F.  Gray,  presented 
the  present  bill  of  suspension  and  interdict,  stating, 
that  from  the  manner  m  which  the  ground  referred 
to  was  now  used  by  the  respondents,  it  had  become 
an  absolute  and  decided  nuisance  to  the  whole  neigh- 
bourhood, and  greatly  deteriorated  the  value  of  the 
suspenders'  property, — that  instead  of  the  dung  beings 
shipped  off  daily,  it  extended,  according  to  a  measure- 
ment made  on  12th  February  1835,  to  1 15  feet  in 
length,  25  feet  in  breadth,  and  6  feet  in  depth,  being 
about  638  2-5th  cubic  yards, — and  that,  in  addition  to 
this,  the  ground  in  question  was  now  converted  into  a 
swine  yard,  and  part  of  it  used  as  a  public  privy,  all 
in  such  a  way  as  to  be  grossly  offensive  both  to  pas- 
sengers and  to  those  living  in  the  neighbourhood.  In  • 
answer,  the  respondents  referred  to  the  powers  con- 
ferred on  them  by  the  Police  Statute  passed  in  1827^ 
which  authorised  them  to  remove  the  dung  or  fulzie 
of  the  streets  to  such  places  within  or  without  the 
bounds  described  by  the  Act,  as  they  should  deem 
least  offensive  to  the  inhabitants,  and  they  contended, 
tliat  as  the  lessee  of  t}ie  dung  was  taken  bound  only 
to  allow  such  small  quantities,  not  exceeding  one 
week's  manure,  which  he  could  not  get  shipped  by 
contrary  winds,  to  be  collected  in  the  yard  at  a  time, 
the  suspenders,  if  this  regulation  was  infringed,  should 
have  complained  to  the  respondents,  which  they  had 
not  done  for  five  years;  and  fiirther,  that  the  use 
taken  of  the  ground  did  not  amount  to  a  nuisance,  ahd 
was  only  such  as  the  convenience  of  the  town  of  Leith 
required. 

The  Lord  Ordinary  (Coekhurn),  on  26th  February 
1835,  reported  the  bill  and  answers  to  the  Court,  with 
the  following  note : 

<*  The  Lord  Ordinary  reports  thia  case,  in  consequence  of  the 
reference  made  by  botb  parties  to  the  views  of  the  Court,  wbeii 
the  former  application  for  an  interdict  was  advised.  He  has 
only  to  state,  that  on  the  day  on  which  the  bill  was  presented, 
he  visited  the  premises  in  the  absence  of  both  parties,  and  that 
if  he  bad  disposed  of  the  case  himself,  that  visit  would  hav^ 
made  him  grant  the  interdict.  On  that  day,  there  was  a  very 
considerable  quantity  of  dung — ^no  want  of  swine— and  a  public 
privy,  as  close  as  possible  to  the  public  road — all  in  a  very  of- 
fensive condition,  and  all  in  a  south-westerly  direction  to  the 
premises  of  the  complainers.'* 

Lord  Justice- Clerk. — When  this  case  was  formerly  before  the 
Court,  I  had  the  misfortone  to  differ  from  the  majority,  because; 
from  my  knowledge  of  the  premises,  I  did  not  think  it  fit  even 
for  a  temporary  purpose.  It  was  however  positively  stated,  that 
no  annoyance  had  at  that  period  been  suffered,  and  that  the 
Commissioners  had  provided  that  the  fulzie  should  be  daily  re- 
moved as  collected,  without  being  deposited.  But  for  this  the 
former  bill  would  have  been  passed.  The  case  seems  to  me,  • 
from  its  very  nature,  to  be  a  fit  one  for  a  jury.  We  have  the 
testimony  of  the  Lord  Ordhiary,  that  from  a  personal  visitation 
he  considers  it  an  intolerablQ  nuisance,  and  therefore  redress 
ought  to  be  granted. 

Lord  Meadowbank. — I  am  decidedly  of  the  same  opinion,  and 
had  I  been  of  the  Court  when  the  former  bill  was  advised,  I 
would  have  been  one  of  the  minority.    I  cannot  conceive  that 
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fills  airaumUlflHbil  of  diing,  In  th«  nHgbbourhood  of  b,  popaloiis 
town,  ii  fknf  \h\ng  elite  than  a  nui«ance. 

L&f^  lftfffi^.vA.-^Ha<l  I  been  of  the  Court  on  tbe'formei-  oc- 
eftiion«  I  Wbuid  btivd  N>neaited  With  the  majority.  The  place 
li  not  fH  the  tentN}  of  the  town,  bat  in  the  outskirts,  thougb 
nub^  near  the  vicinity.  I  cannot  go  so  far  as  to  say,  that  it  is 
ds  Jure  a  nuisance,  nor  that  the  Commissioners  of  Police  hare 
hot  beeln  artitlotks  to  prevent  its  being  so.  X  am  not  however 
ngi^init  pA^in^  tb«  bill,  and  putting  tbc  preniises  under  proper 
Kgullitlbnsi  Tb#fb  is  one  cbing  in  the  conduct  of  the  suspen<i 
den  wbicb  I  must  notiiie,  ahd  that  is,  that  they  did  not  apply,  as 
I  could  have  wished  thev  bad  done,  to  the  Commissioners  be- 
fore coming  ele  jUano  to  this  Court. 

'.   The  Court 

**  Pass  the  bill  and  ^nt  thie  interdict  craved^  under  this  eac> 
planatioii,  that  the  interdict  shall  not  be  understood  to  apply  tQ 
the  using  of  the  piece  of  ground  in  question  as  a  shipping  wharf 
for  dung ;  and  tbat  the  respondents  in  the  meantime  be  entitled 
to  make  any  necessary  depositation  of  dung  thereon  for  that  pur- 
pdse,  prorided  the  said  depositation  shall  not  remain  at  any  ont 
&me  for  longer  timn  twenty-four  hours*  and  reserving  power  to 
the  complained  to  apply  to  the  Judge  Ordinary  of  the  bouDds» 
ID  case  of  iiny  vioUtion  of  this  interdict." 

.  ,  LorH  Or4inary,  Cockbi|m. — Act,  Kutherfurd  find  Napier ;  O. 
iind  W.  Napier,  A^.S.,  Agents. — Alt.  Dean  of  Faculty  ( Hope) 
ahd  iiiarshfillf  John  barvey,  Agent. — [G.2>.] 


lih  March  1835. 
Sbcond  Divi8ion.-^(G*  D.) 

No.  2*3.-^ William  Waddell  (Wood's  T!iu8tee), 
PdUi^n^n^*  CharL1»  FEARkBk  (White's  Trus- 

tnteHm  WarrAnt»  ^xpienses  of^Uanking;  and  Sale — Penalty — 
jih  appHcnlion  for  the  etpenaet  o/*  obtaining,  during  the  depen^ 
deneH  d/* a  rarUlcing  und  Mde,  eierldtn  ihteriih  v^rranttjbr  pay 
ffieiut  Hi  arcotrn/ 1^  aiih»a<a»»  refuwd,  although  a  penalty  Ufak 

.  HipuUkted  1)0  the  hefilabte  bond  ofannuily^  wAicA,  it  wot  pleaded, 
covered  these  expensee. 

On  9th  AngiiBt  1819,  Mr  Graham  of  Gurtmore 
ff ranted  an  heritable  bond  of  annoity  in  favoar  df  (be 
lale  Hebr]r  Wood,  by  which,  in  consideration  of 
iBl3|(HH)  adranced,  Mr  Graham  bonnd  himself,  his 
heirs,  &c  to  pay  to  Mr  Wood,  his  heirs  and  assigp- 
nees,  a  clear  yearly  sum  of  £1352,  12.  6.,  without  any 
Ueductibn  or  abatement  whatever,  payable  half  yearly, 
together  with 

*<  a  fifth  pftrt  ttiore  of  each  half  yearly  payment  (or  of  any  propor- 
UtMal  sum  which  shall  fall  due  through  my  deceasing  as  afore- 
said) of  li<|utdBte  penalty  end  expenses  In  case  of  failure  in  the 
tt\incttaal  paytnent  thereof,  with  the  legal  interest  of  the  said 
HalF  yfeafly  paymehts,  and  of  such  proportlbnal  part  so  falling 
dub»  fhool  tfkt>  respective  periods  at  which  the  same  shiUl  become 
llafe  dttriitg  th(»  tiOt  payment  of  the  same." 

The  bond  farther  assigned  the  rents,  maills  and  duties 
t»  be  Roconnted  for,  under  deduction  of  all  burdens, 
*'  togelhei*  with  the  estpenses  incurred  in  lerying  thfe 
•aid  ^Hts,  ttiiiills  aitd  duties,  or  any  part  thereof." 
The  i^reeept  of  sasine  also  bore,  that  the  antiuitants 
Wferd  to  be  eil titled  to  all  costs  and  charges  legally 
and  reasonably  incurred  in  uplifting  the  annuity  when 
in  arrean  This  bond  of  annuity  was  assigned  to  the 
p^iiwUety  as  Mr  Peter  Wood's  ti'ustee.  Mr  Graham, 
ftftf^i*  bbrdening  his  estates  to  a  great  extent,  harttig 
l6ft  the  (Country,  the  petitioner,  being  the  first  credi- 
tor on  the  rents,  obtained  a  decree  of  maills  and  duties, 
Rnd  brought  multiplepoindings  in  name  of  the  tenaats^ 
iidder  which  he  obtained  decreets  of  preftreDce^  and 


thus  continued  to  draw  payment  of  his  annuities  for 
several  years,  till  the  respondent,  an  heritable  credi- 
tor to  the  extent  of  £5886,  applied  for  and  obtained 
seouestration  of  the  estate,  and  the  appointment  of  a 
judicial  factor,  aod  at  the  same  time  raised  a  proceis 
of  ranking  and  sale,  with  the  Tiew  of  giving  effect  to 
an  inhibition  which  he  had  used  in  1815,  and  prevent' 
ing  the  rents  from  being  permanently  applied  in  pay* 
ment  of  the  annuities,  Th6  action  of  ranking  and 
sale  wtis  opposed  by  the  petitioner^  on  the  gronnd 
that  it  could  not  be  pi'oeeeded  with,  till  it  was  deter* 
mined  whether  the  estates  were  validly  entailed,  and 
till  an  action  of  declarator  of  iri>itaticy,  at  the  initancs 
of  Mr  Bon  tine,  Mr  Grahatn's  eldest  8t>n,  and  an  ae^ 
tibn  for  reducing  a  conveyance  by  Mr  Graham  t^  Mi' 
Bontine,  should  be  disposed  of.  The  Court,  On  Sd 
June  1832,  sisted  the  ranking  and  sale  till  it  should 
be  determined  whether  the  latfd^  were  held  in  fee- 
simple  or  under  entail.  In  the  thebntime,  the  peti- 
tioner applied,  on  ISth  May  18.12,  for  an  interini 
warrant  for  a  partial  payment  to  liccount  of  his  an- 
nuities, out  of  the  accumulated  rents  in  the  hands  of 
the  judicial  factor,  which  was  granted,  to  the  extent 
of  a  half  years  annuity,  on  6th  July  1832.  The  re- 
spondent, who  had  opposed  the  application,  jbroogbt 
this  judgment  under  review  of  tbe  (loase  of  Lonh 
by  appeal,  during  the  dependence  of  which  the  peti- 
tioner applied  for  and  obtained  interim  execution 
pending  the  appeal.  The  judgment  of  the  Court  wai 
affirmed  bv  the  House  of  Lords,  with  a  certain  lum 
of  costs  which  were  paid«  The  petitioner  obtained  a 
farther  interim  warrant  for  payment  of  subseqaent 
annuities.  Thereafter  he  preaented  the  present  ap- 
plication for  a  remit  to  the  auditor  to  tax  the  accounts 
of  expenses  incurred  by  him  in  obtaining  the  above 
interim  warrants  and  interim  execution,  and  for  a 
warrant  on  the  judicial  factor  to  pay  the  same»  The 
expenses  claimed  relative  to  the  first  interim  warrant 
(which  had  been  opposed),  amounted  to  £83,  18.  8. 
— for  the  petition  for  execotioti  pending  appeal  to 
£20,  19.  3^,  aiid  relative  t6  the  la^t  intcrrim  warrant, 
to  £15,  7.  84.,^making  in  whole  £190»  5i  3.  The 
respondent  lodged  answeni,  objecting  to  the  compe- 
tency of  this  application,  and  plea(^d-**That  if  tlis 
Court  had  intended  to  give  the  expensea  incurred  re- 
lative to  the  first  warrant,  they  would  hi&ve  awarded 
them  at  the  tiinfe ;  that  a  t»arty  was  id  no  case  entitled 
to  the  expense  of  obtaining  ihterim  exeeution  pendinf 
appeal ;  and  thdt  all  interim  warrants  were  attended 
with  inconvenience*  and  often  with  injilry  to  tbe  ge- 
heral  body  of  creditors  in  the  ultimate  ranking,— and 
a  party)  if  he  thought  it  for  his  interest  to  apply  fsf 
such  warrtints^  must  do  so  at  his  own  ex|>ense. 

Replies  and  duplies  follbwed — the  petitioner  con- 
tending that  his  claim  was  covei^d  hy  the  penalty 
stipulhted  by  his  bondi  and  the  blaoses  cohtained  in  it 
specially  providing  that  hbi  ahoold  be  entitled  to  ail 
his  expenaesk  Farther,  that  hia  annnttiea  were  to  be 
viewed  as  alimentary,  and  would  hiiire  bOrne  le^ 
interest,  if  hot  paid  ;.  that  he  #onld  have  continoed 
preferably  to  recover  the  same  under  his  deeree  of 
maills  and  dutiesi  had  it  not  been  foi^  tHe  r^poodent'fe 
proceedings ;  and  that  the  interim  wari>i^nts  obtained 
by  the  petitioner  wiore  not  to  bo  rc|;«rded  ilS  okuioe^ 
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in  a  pmeeM  of  nnlcing  and  nie,  that  praceM  fatTinf 
been  nltited,  lo  that  the  bIIi^  ru)«  aa  to  mch  war- 
ran  ta  did  not  apply* 

Lord  jHitlet-Cltrt.—^t  ordered  replin  and  dupliM.  ind 
•f[er  eootidering  Ihe  p»p«™,  it  ippeora  to  me  ihHt  tkia  «pplic»- 
lion  ntrnel  be  granted.  Tbere  ia  *n  atleinpC  to  draw  a  diiliric- 
tion  belwMn  tbia  and  ibe  otber  rut*  which  ban  been  decided ; 
but  then  ia  no  ground  for  it.  The  interim  wsrranU  muit  be 
regarded  M  gnuted  in  an  ordinarj  ranking  and  ule.  And  ifaat 
being  the  cne,  the  rule  ia  fixed  that  the  parties  muat  claim  on 


I.9rd  jrndnviaiLb— Seeing  tbat  tbe  rule  hai  been  filed,  I 

Lard  Vnfayn.— I  think  tbe  point  ie  folly  Ci»d,  and  I  aee  no 
diatinciion  between  ibii  and  the  other  cate*.  A  diiiiDClion  i* 
attempted,  but  if  tbere  be  any,  it  I*  againat  the  clum. 

Xsintf  GUnUe. — I  entirely  agree. 

The  Coart  refuted  the  jtetition,  with  expeniei. 

Petitioner^  Authorilie*,— Mein  f.  M'Nairand  Brunlon,  2B(b 
MayISt29;7  S.  &  D..  653.  1  Bell  Com.  566.  567.  Duff*. 
Chapman,  I9lh  February  17fl5|  M.  10,046.  Allarilei  r.  Mor- 
riaon.&c,  19th  June  17881  M.  10.052.  Inglia,  23d  June  1625  ( 
Rwnaay,  22d  June  i8!6;  Shaw'i  Digeit,  p.  ■'944. 

Reapundenl'B  Autboritipa.— Dickfion'a  Truitee  f.  Creditora 
of  Rac  4ih  February  17Bij  M.  11347.  Inglia-  Trualeea. 
&c:.,  p.  Ooldie,  14thJBiiBarytRS5|3S.  &  U.  345.  2  Bell  Com. 
508. 

Jf£<.  Caningbame ;  Thomaon  P*ul,  W.S..  and  J.  B.  Grade, 
W.S.,  AgfKii.—AU.  Koraylhs  H.  Inglia  and  Donald,  W.  8., 
Agtiui.—Ut  Tbomion,  atrk.—\r,.D,\ 


\ath  March  18S£. 

FtaiT  DiTMioM.— (0.  D-) 

No.  244.— Cathrie,  Pursuer,  v.  His  Creditors. 

It  waa  objected  at  1a«t  moving  of  this  procesi  of 

ceitio,  that  fire  of  the  pumuer'i  creditore  were  not 

cited.     The  parsuer's  coonsel  now  stated  that  he  held 

mandate*  from  all  of  theie  allefted  creditors,  agreeing 

to  sist  themaelres,  whicli  the  Court  considered  auffi- 

cient,  and  allowed  the  case  tu  be  stated  to-morrovr. 

Jcl.  UaidmeDt.— .f/i.  Patlenon — [G.D.] 


lOth  March  1835. 

Fiaar  Division. — (O.  D.) 

Ho.  245. — Hbmrx  Gardner,  Purtuer,  v.  Albxakoir 

Grant,  Definder. 
Il'rirable  Office— Muier— Factum  lUiritum  —  A.  E.,  Ilth 
March  1791—^  pa.Hy  hatding  afeudml  jmnt  Jrom  the  CVnwn 
d/"  UU  heritailt  ^fflci  of  nucery  in  llu  Court  of  Stuion,  vilh 
lAe  prinUege  of  nominalini  a  JU  and  praper  fenon  to  tt  om 
of  lia  Jour  ordinary  maceri  of  lit  Courl  floio$f  lalariti  ars 
£IS0  ptr  aOHKim  and  cerlain  fiti),  kaang,  wMoul  Ikt  detmlt 
of  the  arrangtmeni  being  irtvghl  under  l^e  notice  of  the  Cautt, 
appoirtUd  a  maerr,  an  condition  of  hit  poi/ing  a  cuilomanf  iimt 
ef£4iper  annum  to  tht  holder  of  the  heritalte  rigM,  and  a  liki 
turn  af£i5  per  annum  lo  a  lAIrd  party  t  and  tht  latter  having 
trouglil  an  aainifor  pat/menl  of  Ikii  nUowanee,  wAicil  tht  mater 
reililtd  on  thi  ground  of  pactum  illiritum,  and  thai  Ihire  did 
tiol  remain  a  aim  nifficiaU  la  enaile  him  properlg  to  diicharge 
Ihe  dutia  of  Ihe  eJ!ce~Jclian  diimined,  and  Ihe  macer  at- 
toilaed. 

By  the  Statute  1693,  there  was  ratified  and  con- 
firmed by  Parliament,  a  royal  charter  granted  in 
favonrof  tbe  family  of  Moncrie^  of  Keidie,  whereby 
there  wai  granted  to  them  and  their  heirs  and  aiiig- 
ii«ea  whomaoeTer]  heritably  and  irredeemably, 


inaltl 
'jfflre.  iot 


"  all  and  bRill  tbe  landa  and  barony  of  Myres,  with  tbe  lomp 
&c.  heritable  office,  and  otbers,  partivalarly  and  generally  apea4 
Ged  in  the  said  charter,  and  specially  of  tbe  office  of  maceric  and 
■eiieandr^  of  armi,  &c.  And  in  reipect  Ibe  auid  heritable  oAea 
of  macene  and  seijeandry  at  arma  bath  been  of  old  annexed  M 
tbe  aaid  baiony  of  Myrea,  hi  an  part  and  periinent  thereof,  at 
appears  by  Ibe  ancient  right)  and  inrefimenta  of  the  aame.  albejf 
the  laid  George  Moncrieff,  and  hia  predeceuora,  bare  not,  of  a 
long  time,  e^ierced  the  said  office.  In  regard  it  i*bi  not  parlla 
cularly  eipresied  and  deaigned  in  which  of  their  MajeAtieV  Caurta 
of  Joitice  the  aaid  office  Wai  to  be  eierced,  &C.,  and  their  Ma- 
jeatiea  being  reaolTcd  conatanlly  to  rindirate  and  aasert  the  jaH 
intereata  and  propettiea  of  their  well-afiecti  .1  i,.',  .'i  ..!..:,' iilb- 
jectt,  on  all  occaeiona;  therefore,  tlieir  Mo^^^:.!^;.  '..a  ^icuciiig 
of  [be  right  of  tbe  said  heritable  office,  and  miikir'g  th«  suna 
eflectual  in  all  time  coming,  hare,  by  theatiid  charier,  given  and 
granted  full  power  and  pririlege  to  tbe  aald  George  Aluncried^ 
during  his  lifetime,  and  aFler  hia  decpue,  to  Ihl^  ssid  John  Mon.i 
crieff,  bit  ion,  and  hia  foreuida,  in  alt  lime  < 
and  preaent  one  of  tbe  four  ordinnry  maceri 
Council  and  Seaaion,  fit  and  qualilied  foi 
whom  the  aaid  George  and  John  Moncriefl 
eommendng  the  rely  firat  lime  the  said  offi.  .  li  J)  v-nl;.  Uy  de- 
ceaae  or  deprivation  of  any  of  the  present  b'  i-.i  -  )«  \r,<y  iin;  .iiTrl 
liorda;  and  ao  to  oontlnue  lo  nominate  aad  preeeilt  bia  (ui'<!E*4 
aora,  from  lime  to  lime,  in  the  aaid  office,  wben  ihc  taawfl  thitl 
vaik,   in  all  time  heiealter;  requiring  and  commandio^  ibtrfeb; 

tha   Lorda  of  Council  and  Sewion,  and  iheitau "-  *" 

eeire,  admit,  and  enter  auch  fit  and  qualified  pei 

office  of  macerie,  and  feea,  laltrica,  and  cwaallie 

•aid  George  and  John  Monerie:^  and  Ibeir  foreMidat 

nale  and  p^eaen^  ai  oft,  and  lo  oft,  aa  lb*  aame  aball  valki  lit 

all  time  coming,"  Sic. 

The  right  to  Ihe  barony  of  Myrei,  and  io  theheHU 
able  office  thereto  annexed,  remained  in  the  family  tff 
Moncrieffof  ReJdie  till  the  barony,  vith  Ihe  ri^hi  bf 
pincership,  tra>  told  to  the  late  Mr  John  Bruce  o^ 
Falkland.  At  the  date  of  ihia  parahaae,  there  wal  iN' 
claded  in  the  rental  opon  which  the  pnrchate  Wti 
made,  tbe  sum  of  £46  annnally,  received  frotn  kh4 
macer,  and  a  price  wai  aaid  to  have  been  paid  ctiFf^ 
ponding  to  the  Talne  of  ibis  heritable  right  of  diiicei' 
ahip. 

Upon  the  death  of  Mr  Brnc^,  the  aaeeesaion  t«  thi 


3 

■  tbereof.BBttal 
idat  aliall  n 


bnro'ny  of  Myrea,  and  ita  appendHget,  devUltbd  flfhild 
Mrs  Tyndall  Brace.  And  by  a  Crown  charter,  datdd 
5th  July  1828,   there  was  disponed  and  conreyed  tfl 


her,  and  Mr  Tyudall  Brace,  tbe  lands  aad  barony  « 
Myres,  and  ai  an  appendage  to  the  barony, 
"  officiam  elavigerl  et  armomm  aergeandi  coram  Domhtot  CotP 
dlii  et  Senlonis,  cum  potestate  et  pririleglo  nominandl  et  prt' 
sentandi  unum  quatuor  ordinariia  ClaTigeria  coram  diet.  DaiillbU 
Coocilil  et  Sesaibnia,  cnib  aailati*  feods,  lalaril^  et  ciilaU- 
taCibus  ejuidem." 

Tbe  oircamstances  eonnected  with  the  ri^hl  af 
patronage  or  heritable  right  here  rbfartvd  ta,  an  thM 
noticed  in  the  "  Firtt  Report  of  tbe  GommUaiOfleH 
od  the  Cunrtaof  Jnstiee  in  Scotland:" 
••  Like  olber  oScrn  coaneried  with  the  Csarta  bf  Juttlfefc  tM 
of  mater  was,  in  former  timet,  frequently  conferred  ai  an  heiit* 
able  right ;  and  we  haTc  lo  report,  that  one  of  the  four  tnaeeri 
ships  of  tbe  Seasion,  which  subsisted  before  the  division  of  tb« 
Court,  still  continues"  in  tbissiluation,  "  beingbeSd  byaprlnti 
femiir  (MdncHeffof  Reidie,  in  the  county  oiFifeJ,  Iti  wbbM 
it  ia  herediisrily  Teated,  by  grama  fMni  tbe  Crown.  Of  arKWM 
date,  and  poisea^ed  aa  a  pertiuent  of  land*  taenrBd  by  InlMki 
ment,  with  ihe  usual  fees,  aalariea,  and  naualtiea  o(  tbe  dflcU 
In  virtue  of  these  gTanta,  Mr  Moncrieff  and  hia  predeceuora 
bare  been  in  use,  for  a  very  long  period  of  time,  to  present  oxtt 
of  the  ordinaiy  macen,  who  rt  received  by  ibe  Court,  anil  ktM, 
M  deputy  officer  lUkdeT  bis  ctmitiiacDt,  to  wben  ha  aetbatita 
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for  a  eerttin  sum  annually  out  of  the  profits.  Tbia  proportion 
luu,  for  some  time,  been  fixed  at  £i5.  A  more  particular  bis- 
tor?  of  this  beritable  rigbt,  and  tbe  transactions  respecting  it.  is 
to  be  found  in  a  report  made  to  the  Court  by  a  committee  of  the 
Judges,  and  printed  in  the  Acts  of  Sederunt  7tb  February  1810.*' 
Tbe  commissioners  suggested,  *'  that  tbe  hereditary  grant  above 
mentioned,  as  Tested  in  the  family  of  Moncrieff  of  Reidie,  should 
be  redeemed,  by  payment  of  its  just  value  to  the  grantee ;  but 
this  suggestion  has  not  yet  been  adopted  by  the  Legislature." 

The  Act  of  Sederunt  above  referred  to»  is  in  these 
terms: 

**  The  Lords  having  observed  that  it  was  stated  in  the  petition 
by  John  Grahame,  one  of  tbe  ordinary  macers,  that  he  holds  his 
omoe  by  virtue  of  a  commission  under  Mr  Moncrieff  of  Reidie, 
proceeding  upon  tbe  narrative  of  a  right  he  was  stated  to  have  of 
nominating  one  of  the  maeef%  in  this  Court,  and  that  he  had 
been  in  the  use  of  receiving  from  the  petitioner  a  laige  propor- 
tion of  tbe  salary  of  the  office ;  tbe  Lords  considering  this  as  a 
matter  of  importance,  remit  to  Lord  Hermand*  and  to  Lord 
RobeftsoD,  to  inquire  into  it,  and  to  report." 

In  consequence  of  this  remit,  the  following  report 
was  made  on  7th  February  1810: 

**  The  committee,  in  consequence  of  the  above  remit,  requested 
Mr  James  Thomson,  writer  to  the  Signet,  to  state  tbe  titles 
under  which  his  client  claimed  tbe  right  of  nominating  one  of 
the  ordinary  marers  of  the  Court.  Mr  Thomson  most  readily 
epmplied  with  the  request,  and  gave  in  a  report,  stating  his  title 
to  be  n  gnmt  in  1489,  by  James  IIL  to  John  Scrymgeour,  and 
bm  beiis-male  (it  does  not  seem  to  have  been  to  his  assignees )» 
*  ^fieii  CUuigerii  et  Sergettndi  armorumt*  with  the  lands  of  Myres, 
which  was  renewed  in  1530,  and  came  by  progress  through  Leslie 
of  Myres  to  Moncrieff  of  Reidie  in  IA63;  that  this  grant  was 
confirmed  in  1690,  with  power  <  to  name  and  present  one  of  the 
ordinary  macers  before  the  Court  of  Session,  who  is  to  have 
right  to  the  usual  fees,  salaries,  and  casualties  of  the  office.' 
This  grant  is  said  to  have  been  taken  into  the  investiture  of 
the  family ;  and  it  is  said,  that  it  has  been  usual  to  receive  from 
the  presentee  a  sum  by  the  lump,  or  an  annuity,  while  the  pre- 
sent nominee,  Mr  Gnibame,  became  bound  to  pay  £45  Sterling 
jrearly.  Tbe  committee  report,  that  they  do  not  think  further 
investigation  necessary;  for  the  Court  will  consider  whether 
Mr  Moncrieff  may  not  have  an  effectual  right  of  presentation, 
while  by  tbe  giant  1690,  the  presentee  has  right  *  to  the  usual 
lees,  salaries,  and  casualties  of  the  office.'  What  effect  should 
be  given  to  the  alleged  usage,  but  which  may  perhaps  seem  to  be 
an  illegal  and  unwarranted  usago,  the  Court  will  determine. 
If  it  shall  have  the  effect  of  establishing  a  right,  it  may  be  con- 
sidered, whether  that  right  should  not  be  redeemed  at  a  sum 
iequal  to  its  value.  But  if  there  is  no  right  in  Mr  Moncrieff  to 
withdraw  any  part  of  the  salary,  there  is  nothing  to  redeem." 
*-**  Tbe  Lords  having  beard  the  above  report  read,  approve  there- 
of, but  agree  to  delay  the  oonaidemtion  of  the  same  for  the 
present." 

At  the  time  of  the  purchase  by  the  late  Mr  BrueO) 
the  maoership  was  held  by  William  Cnnninffham,  who 
paid  £45  yearly  to  the  proprietor  of  the  liarony  of 
Myres.  On  the  death  of  Cunningham  in  November 
1890,  Mr  and  Mrs  Tyndall  Bruce  were  desirous  of 
appointing  the  pursuer  to  be  macer,  but  as  he  held  a 
situation  in  the  office  of  the  City  Chamberlain,  which 
prevented  him  from  executing  the  duties  of  the  office, 
It  was  arranged  that  he  should  have  the  power  of  ap- 
pointing a  third  party  to  discharge  the  duties,  on  the 
individual  appointed  becoming  bound  to  pay  to  Mr 
and  Mrs  Bruce  the  usual  allowance  of  £45  yearly, 
and  to  the  pursuer  such  sum  as  should  be  agreed  on. 
With  the  view  of  following  out  this  arrangement,  the 
pnnoer,  on  11th  NovemW  1830,  addressed  to  the 
defender,  his  brother-in-law,  the  following  letter : 

'*  Mr  and  Mrs  Bruce,  of  Falkland,  having  kindly  placed  at 


my  disposal  the  office  of  macer  in  the  Court  of  Session,  dov 
vacant,  and  of  which  they  are  the  patrons,  I  hereby  make  o6fer 
to  appoint  you  as  roy  substitofte  in  that  office,  tbe  salary  whereof 
is  jC120,  but  reserving  to  tbe  patrons  their  annualreot  of  £45, 
and  to  myself  an  annual  payment  of  JC45,  and  granting  to  you 
the  remaining  £90,  exclusive  of  such  fees  as  may  accrue  to  you 
in  the  discharge  of  your  duties,  which  sums  of  salary  are  to  be 
respectively  settled  and  discharged  by  quarterly  payments.  It 
being  understood  that  you  are  to  perform  the  whole  duties  of 
the  office,  and  also  that  you  become  bound,  in  the  event  of  my 
vacating  the  office,  by  my  resignation,  or  otherwise,  that  you 
are  then  to  give  up  the  appointment  you  are  to  hold  as  my  sub- 
stitute, and  the  disposal  or  the  office  shall  again  be  vested  in  the 
patrons,  the  same  as  it  did  prior  to  or  at  tbe  date  of  this  arrMge. 
ment  between  you  and  me ;  and  you  further  bind  and  oblige  your. 
self  to  gnmt  bond,  with  security,  to  the  patrons  and  me,  for  psy- 
ment  of  our  respective  sums,  if  required.*' 

To  this  letter  the  defender,  on  the  same  day,  re- 
turned the  following  answer : 

**  I  hereby  accept  of  tbe  offer  contained  in  yom  letter  to  me, 
of  this  date,  of  the  office  of  macer  of  the  Court  of  SessioD  it 
present  vacant,  of  which  Mr  and  Mrs  Bruce,  of  Falkland,  tre 
the  patrons,  the  salary  of  which  is  £12D  Sterling,  but  under  tbe 
reservation  to  tbe  patrons  of  the  annualrentof  jC45,  and  to  yoor- 
self  an  annual  payment  of  £i&,  the  remaining  £90,  together 
with  what  fees,  &c«  as  may  accrue  to  me  in  the  discharge  of  my 
duties,  I  retain  to  myself, — the  above  sum  to  be  settled  and  dis- 
charged  by  quarterly  payments ;  and  I  also  agree  to  perform  the 
whole  duUes  of  the  oifice,  and  that  I  become  bound  that  in  the 
event  of  your  vacating  the  office,  by  yonr  resignation,  or  other- 
wise,  that  I  am  then  to  give  up  the  appointment  I  bold  as  your 
substitute.  And  I  further  bind  and  oblige  myself  to  grant  hoods, 
with  security,  for  payment  of  tbe  sums  respectively  to  tbe  pa- 
trons and  you,  if  required." 

It  was  however  found  that  the  pursuer  coald  not 
appoint  a  substitute,  but  that  the  arrangement  above 
mentioned,  which  had  the  concurrence  of  the  patrons, 
could  be  carried  into  effect  by  their  granting  a  com* 
mission  to  the  defender  directly  as  macer,  upon  the 
understanding  that  he  should  pay  annually  to  tbem 
the  usual  sum  of  £45,  and  a  liae  sum  of  £46  yearlf 
to  tbe  pursuer.  Accordingl  v»  a  commission  was  grant* 
ed  by  Mr  and  Mrs  Tyndall  Bruce  to  the  defender, 
dated  I9th  November  18S0,  by  which  they 

**  give,  grant,  and  dispone  to  the  said  Alexander  Grant,  dtiriof 
eU  the  days  of  his  lifetime,  the  said  office  and  place  of  one  ot 
the  original  four  ordinary  macers  before  the  said  Lords  of  Oun- 
cil  and  Session,  with  the  haill  fees,  pensions  salaries^,  casuvlriesi 
profits,  emoluments  and  duties  pertaining,  or  that  may  be  known 
to  pertain,  to  the  said  office,  with  full  power  to  tbe  said  Alex- 
ander Grant,  during  all  tbe  days  of  his  lifetime,  as  said  is,  to 
bniick,  enjoy  and  exeree  the  foresaid  place  and  office,  and  to  is- 
tromit  with,  uplift,  crave  and  receive,  the  haill  fees,  pensions, 
salaries,  casualties  and  emoluments,  profits,  and  duties  tbereanto 
belonging,  as  fully  and  freely,  in  all  respects  and  conditions,  u 
the  said  William  Cunningham,  or  any  of  his  predecessors  in  the 
said  office,  did  bruick  and  enjoy  the  same  at  any  time  hereto- 
fore,** &c 

No  bond  was  taken  by  the  pursuer  from  the  defen- 
der, but  the  defender  granted  a  bond,  with  security} 
to  Mr  and  Mrs  Tyndiui  Bruce,  for  the  £45  nnnaally 
payable  to  them — which  bond  bore,  inter  alia, 

**  That  although  the  said  office  was  thus  given  to  me,  yet  it  vu 
expressly  agreed  to  by  me  on  receiving  tbe  same,  that  I  should* 
out  of  the  salarv  and  emoluments  of  said  office,  not  only  psy  to 
the  said  Mr  and  Mrs  Tyndall  Bruce,  and  their  heirs  and  succes- 
sors, the  sum  of  £45  yearly  ao  long  as  I  should  retain  ^  sajd 
office,*  but  that  I  should  also  pay  to  Henry  Gardner,  rlerlc  in 
the  City  Chamberlaiirs  Office,  the  further  sum  of  £45  Sterling 
yearly ;  and  that  in  the  event  of  the  death  or  resignation  of  the  said 
Henry  Gardner,  that  I  should  resign  the  said  office  of  macer  into 
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the  bands  of  the  raid  Mr  and  Mrs  Tyndall  Brace  and  their  fore- 
Miilfl ;  and  that  I  have  granted  a  separate  oI)ligiitiori  to  the  said 
Henry  Gardner  for  the  sum  payable  to  him,"  &c. 

The  pursuer  having  brought   the  present  action 
against  the  defender  for  payment  of  the  £45  per  an- 
num stipulated  to  be  paid  to  htm,  the  defender  stated 
in  defence,  that  the  pursuer  had  led  him  to  beliere 
tliflt  the  office  of  macer  was  worth  £2 10  per  annum, 
and  that  Cunningham  had  realised  that  sum  from  it — 
the  salary  being  £l20,  and  the  remaining  £90  being 
produced  from  fees  and  casualties;  that  after  more 
than  a  year's  experience,  the  defender  had  discovered 
that  the  fees  of  the  office  did  not  exceed  a  few  pounds 
annually ;  that  the  total  income  of  the  office  aid  not 
amount  to  £140  per  annum;  and  that,  after  deducting 
£90  yearly  claimed  by  Mr  and  Mrs  Tyndall  Bruce  and 
the  pursuer,  there  remained  little  more  than  £30  to 
the  defender— a  sum  totally  inadequate,  even  when 
j(»ined  with  the  defender's  only  other  income  (being 
£30  derived  from  property  belonging  to  his  wife),  to 
enable  the  defender  decently  and   properly  to  dis- 
charge the  duties  of  the  office.     The  defender  there- 
fore pleaded — I.  The  arrangement  libelled  is  not  ac- 
tionable, as,  on  the  pursuer's  own  showing,  it  is  a 
pactum  Uliciluniy  contrary  to  th^  law  and  policy  of  the 
country,  as  was  ruled  in  the  analogous  case  of  Thom- 
son against  Dove,  Fac.  Coll.,  16th  February  1811,  and 
various  prior  authorities  therein  referred  to ;  viWe,  in 
particnlar,  the  Lord  Chancellor's  opinion,  delivered  in 
the  House  of  Lords,  in  the  case  of  Sir  Robert  An- 
struther,  25th  February  1802,  annexed  to  the  report 
of  Dove's  case« — J  I.  As  the  defender  was  entirely 
,  misled  by  the  pursuer  as  to  the  fees  and  emoluments 
of  tlie  office,  independent  of  the  salary,  he  is  not  bound, 
either  in  equity  or  in  law,  to  give  effect  to  the  arrange- 
ment libelled  on  by  the  pursuer. 

The  pursuer,  on  the  other  hand,  maintained,  that 
he  had  not  misled  the  defender  as  to  the  fees  of  the 
office,  of  tlie  amount  of  which  the  pursuer  was  ig- 
norant,— that  the  only  stipulation  was,  that  the  de- 
fender should  receive  a  surplus  of  £30  out  of  the  sa- 
lary, and  such  fees  as  he  could  procure — the  amount 
thereof  depending  very  much  on  the  activity  and  ex- 
ertions of  the  macer  himself, — that  the  stipulation 
made  with  the  defender  to  pay  £45  a-year  to  the  pur- 
suer, was  both  equitable  and  legal ;  and  that  the  de- 
fender was  bound  to  fulfil  the  same,  or  else  to  renounce 
the  office. 

Lord  Fullerton,  Ordinary,  reported  the  cause  on 
cases  to  the  Court,  and  on  2bth  June  1833,  this  inter- 
locutor was  pronounced: 

**  The  Lords  having  advised  this  cause,  and  heard  counsel, 
resolve — That  it  is  expedient  to  have  the  opinions  of  the  Lords 
of  the  Second  Division,  and  of  the  perroanent  Lords  Ordinary, 
on  the  following  question,  viz.  Whether  the  agreement  libelled 
on  is  legal  and  actionable  ?  And  appoint  copies  of  the  whole 
printed  papers  in  the  cause,  together  with  printed  copies  of  the 
above  question,  and  of  this  interlocutor,  to  be  forthwith  put  into 
the  boxes  of  the  Judges  to  whom  the  remit  is  made ;  and  they 
request  tbeir  Lordlbips  to  return  to  this  Court  their  answers 
in  writing  to  the  said  question,  as  soon  as  the  same  can  be  con- 
veniently done ;  and  until  such  return  shall  be  made,  suspend  the 
farther  advising  of  this  cause*'* 

The  following  opinion  was  returned  by  Lords  Mac- 
kenzie, iMedwyn,  Corehouse,  Fullertou  and  Moncreiff : 

Vol.  VIL 


'*  In  this  case  it  appears  that  Moncrieff  of  Reidie,  holding,  in 
virtue  of  a  feudal  grant  dated  in  1483,  hereditary  right  to  a 
macersbip,  this  right  was  confirmed  and  explained  by  royal  char- 
ter, dated  in  1690,  ratified  in  Pariiament  in  1S93.  By  this 
last  grant,  *  their  Majesties,  for  clearing  of  the  right  of  the  said 
beritsUe  office,  and  making  the  same  effectual  in  all  time  com- 
ing, have  by  the  said  charter  given  and  granted  full  power  and 
privilege  to  the  said  George  Moncrieff,  during  his  lifetime,  and 
after  his  decease  to  the  said  John  Moncrieff,  his  son,  and  his 
foresaids,  in  all  time  coming,  to  nominate  and  present  one  of 
the  four  ordinary  macers  before  the  Lords  of  Council  and  Session, 
fit  and  qualified  for  the  said  office,  for  whom  the  said  George 
and  John  Moncrieff  shall  be  answerable.*  This  right  was  ail 
along,  by  the  law  of  Scotland,  alienable,  and  was  acquired  by 
Moncrieff  uf  Reidie  by  a  progress  ofalienative  conveyance  from 
John  Scrimgeour,  to  whom  the  original  grant  had  been  made. 
From  Moncrieff  of  Reidie  it  was  purchased  for  a  price  by  Mr 
John  Bruce,  to  whom  succeeded  Mrs  Tyndall  Bruce.  It  ap- 
pears to  us,  that  under  the  terms  of  this  grant,  fairly  interpreieidy 
the  right  was  not  a  mere  patronage  of  the  office  of  an  ordinary 
acting  macer,  but  an  hereditary  right  of  macersbip,  with  a  power 
of  naming  a  deputy.  This,  we  think,  appears  not  only  from 
the  form  of  the  original  grant,  and  the  confirmation  of  the  grant 
of  hereditary  macersbip  to  the  grantee  himself,  but  most  especially 
from  the  provision  that  the  feudal  grantee  shall  be  answerable 
for  the  ordinary  macer  be  appointa  to  do  the  duty, — a  resppn- 
sibility  never  attaching  to  a  mere  patron,  always  to  a  principal 
appointing  a  deputy.  And  this  responsibility,  we  observe,  bas 
by  this  Court  been  clearly  understood  not  to  be  nominal ;  for 
the  executor  of  Alexander  Mitchell,  macer,  named  by  Mr  Mon- 
crieff of  Reidie,  having  melted  down  his  mace,  the  Court,  by  Act 
of  Sederunt,  Uth  March  1760,  ordered  Mr  Moncrieff  *  to  pro- 
vide Francis  Scott,  the  successor  of  Alexander  Mitchell,  with  a 
proper  mace  against  the  12th  June.'  And  on  the  17tb  June 
1760,  '  the  doers  for  Mr  Moncrieff  of  Reidie  delivered  into  the 
Court  the  mace  appointed. *«- See  Acts  of  Sederunt,  14th  March 
and  17th  June  1760.  And  we  observe  that  the  same  view  is 
taken,  not  only  by  the  Commissioners  on  the  Courts  of  Justice 
in  Scotland,  who  state  that  one  of  the  macers  '  acts  as  deputy' 
under  Mr  Moncrieff;  but  in  the  Act  of  Parliament,  1  and  2 
Geo.  IV.  c.  38,  which  speaks  of'  the  whole  seven  macers,  in- 
cluding the  one  by  hereditary  right,  or  his  deputy.'  We  there- 
fore think  that  the  right  of  Mrs  Tyndall  Bruce  is  that  of  an 
hereditary  office,  with  the  power  of  appointing  a  deputy,  for 
whom  the  principal  is  to  be  responsible.  Such  being  the  na- 
ture of  the  right  to  the  office,  we  conceive  that,  according  to  the 
general  law  of  Scotland,  it  is  not  unlawful,  but  recognised  as 
legal,  for  the  principal  to  make  a  contract  with  bis  deputy,  by 
which,  in  some  way,  the  profita  of  the  office  are  divided  between 
them.  It  is  indeed  obvious  that  such  hereditary  offices  cannot 
be  exercised  except  by  deputy;  and  that  it  is  not  possible 
to  expect  either  that  the  principal  will  allow  the  deputy 
to  draw  the  whole  profits,  while  he  has  the  responsibility 
for  the  proper  appointment  and  exercise  of  the  duty,  or  that 
the  deputy  will  undergo  the  trouble  of  that  exercise  with- 
out  reward.  We  believe  that  such  contract  is  almost  always 
made  in  cases  of  sach  deputation,  and  so  iiir  as  we  know,  bas 
never  been  found  to  be  illegal.  Accordingly,  the  Act  49tb 
Geo.  III.  c.  126,  for  preventing  the  sale  and  bickerage  of  offices, 
expressly  provides  *  that  nothing  in  this  Act  contained  shall 
extend,  or  be  construed  to  extend,  to  prevent  or  make  void  any 
deputation  to  any  office  in  any  case  in  which  it  is  lawful  to  ap- 
point a  deputy,  or  any  agreement,  contract,  bond,  or  assurance 
lawfully  made  in  respect  of  any  allowance,  salary,  or  payment 
made,  or  agreed  to  be  made  by  or  to  such  principal  or  deputy 
respectively,  out  of  the  fees  or  profits  of  sucb  offiee.'  It  is  true 
that  in  this  case,  the  royal  grant  directs  the  Lords  of  Session  to 
receive  the  nominee  of  Moncrieff  of  Reidie  '  to  the  said  office  of 
macerie,  and  fees,  salaries  and  casualties  thereof.*  But  we 
think  it  would  be  unreasonable  to  interpret  this  clause  as  mean- 
ing any  thing  further  than  that  the  acting  macer  or  deputy 
should  be  allowed  and  empowered  to  draw  the  ordinary  fees  of 
the  office  from  the  public.  We  have  no  ides  it  was  at  all  in- 
tended to  exclude  the  principal  macer  from  sharing  those  profits 
after  they  were  drawn.    Accordingly,  it  seems  to  be  admitted,^ 
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tbat  as  far  back  as  memory,  goes,  the  practice  lias  al^aftf.  been 
tbat  Monerieff  of  Reidie  and  bis  tuocessors  bafe»  in  fact;  sbare^ 
tbe  profits  of  this  office  by  a  contract  made  hy  the  principal  witb 
the  acting  or  deputy  macer  on  occasion. of  his  appointment ;  and 
so  fully  was  this  understood  to  be  unobjectionable,  that  Mr 
Brace  purchased  the  heritable  office  for  a  price  calculated  with 
reference  to  tbe  emolument  thus  derived  bvthe  hereditary  macert 
•s  part  of  the  rental  of  the  estate  to  which  tbe  feudal  office  was 
uttachedr  On  tbe  whole,  tben»  we  are  satisfied  that  it  was  com- 
petent for  Mrs  Tyndall  Bruce,  with  concurrence  of  her  husband,  i 
when  a  vacancy  of  this  ordinary  or  acting  .macership  occurred,  to 
£U  it  op  by  an  appointment,  accompanied  by  a  contract  for 
sbariog  the  profits  ;-»and  we  s^e  no  restriction  .to  which  they 
•were  liable,  except  this,  that  tbey  were  bound  to  appoint  a  fit 
person  to  do  the  duty,  and  so  to  leave  as  much  of  the  profits  to 
tbe  deputy  as  would  induce  sucb  competent  person  to  accept 
«nd  properly  exercise  tbe  duty.  Tbey  did  accordingly  nominate 
the  defender,  and  accompanied '  his  nomination  with  a  contract, 
by  which  be  was  bound  to  pay  to  themselves  £4^  per  annum, 
and  to  the  pursuer,  as  their  donee,  aoothersum  of  ;£45  annually, . 
retaining  to  himself  the  surplus.of  tbe  profitsas  tbe  reward  of 
the  acting  or  the  depAy  m'acer.  The  defender  accepted  of  tbe 
'<^Ge,  and  it  is  not  stated  tbftt  be  is  not  a  fit  person,  or  has  not 
properly  exercised  the  duty.  '  We  therefore  do  not  see  anytbing 
illegal  in  this  appointment  and  contract.  The  circumstance, 
that  instead  of  paying  the  whole  £W  to  the  principal,  the  deputy 
pays  half  of  it  to  a  donee  of  the  principal,  we  think  is  very 
plainly  irrelevant.  We  see  no  objection  to  tbe  piirticular  mode 
in  which  tbe  profits  are  agreed  to  be  shared,  more  than  would 
bRve  existed  if  this  object  had  b^en  efiTected  in  any  other  form 
whatever.  We  therefore  think  that  tbe  question  submitted  to 
us  must  be  answered  in  tbe  affirmative. ** 

Lords  Ju8tice-€I«rk,   Glenlee,   Meadowbank  and 
Cringletie  retnnied  thisopioidn: 

*'  By  the  titles  in  virtue  of  wbicb  tbe  proprietor  of  the  estate 
of  Myres  is  now  vested  with  tbe  heritable  -right  of  tjcmiinaring 
one  of  tbe  macers  of  the  Court  of  Session,  it  appears  to  us,  that 
nothing  more  is  thereby  truly  conferred,  than  the  right  of  ap- 
pointing, or  presenting  to  the  Court,  a  fit  and  qualified  person 
for  discharging  the  di»tiea  of  an  ordinary  macer.     The  Crow;n 
diarter  of  5tb  July  1829,' conveys  to  Mr  and  Mrs  Bruce,  all 
and  baill^  tbe  lands  and  barony  of  Myres,  and  ss  an  appendage  to 
tbe  barony  *  Officium   Clavigeri  et  armorum  Sergeandi  coram 
Dominis  Concilii  et  Sessionis  cum  potestate  et  privilegio  no- 
mioandi  et  presentandi  onom  ex  qtiatuor  ordinariis  davigerts 
coram  diet.  JDorainis  Concilii  et  Sessionis  com  usitatis,  feodis, 
salariis  et  casualitatibus  ejnadem.*    The  nature  of  the  right  is 
more  fully  detailed  in  the  first  report  of  the  commissioners  on 
tbe  Courts  of  Justice  in  Scotland;  but  sltbough  it  is  there 
stated  that  tbe  family  of  Myres,  in  whom  the  office  of  one  of  the 
macers  of  the  Court  of  Session  is  heritably  vested,  has  pos- 
sessed it  as  a  pertinent  ol  lands  secured  by  infeftment,  with  the 
usual  fees,  salaries  and  casualties  of  the  office,  and  that  in  pre- 
senting one  of  the  ordinary  aaceii  who  ia  received  by  tbe  Cqurt, 
and  acts  as  deputy  under  his  constituents,  the  proprietor  of 
Myres  has  for  sometime  been  in  tbe  use  of  receiving  j£45  a-year 
oat  of  tbe  office,  yet  there  is  nothing  there  stated,  iadicative  of  tbe 
existence   of  any  right  or  ussgs  of  exacting,  over  and  above, 
any  further  deduction  from  the  emoluments  of  the  office,  for  the 
iise»  either  of  tbe  proprietor  of  Myrea,  or  of  way  one  else  whom 
he  might  choose  to  favour.     We  observe  tbat,  in  1810,  tbe  Coiut 
had  thought  the  nature  of^  this  right,  and  the  practice  of  exact- 
ing the  above  mentioned  sum*  to  be  a  matter  of  so  much  impor- 
tance, as  to  require  tbe  appointment  of  a  committee  of  their 
number  to  inquire  into  it,  and  that  a  raport  was  made  1^  that 
committee,  and  approved  of  by  tbe  Court ;  but  no  farther  steps 
wore  taken  thereon.     Whether  this  right  of  Ibe  proprietor  of 
Mym^  to  reserve  the  above  proportion  of  tbeemolumenta  of  tbe 
office,  ma]r  or  ,may  not  be  well  founded,  we  are  not  now  called 
upon  to  give  anv  opinion  in  regard  to  it.    Bat  admitting  that 
tbe  heritable  right  of  tbe  patronage  of  the  office  is  legally  sale- 
able, we  do  not  consider  that  the  actual  nomination  of  a  macer,  • 
or  tbe  emoluments  of  the  office,  can,  on  each  vacancy,  be  legally  * 
made  tbe  subject  of  sale,  as  we  can  discover  no  grounds  for  hold- 


ing, tbat,  either  under  the  priginsl  confiimarion  of  the  grsnt  ia 
1690,  by  which  power'  was  given  <  to  name  and  present  one  of 
the  oi^inary  macers  of  the  Court  of  Se^ion,  wko  is  to  hare 
right  to  tbs  tl*ual  fees,  salaries  and  casualties  of  the  office,''-H3r 
the  rstification  in  Parliament  in  f698,  wfaieb  is  narrated  in  the 
ppers-M)r  the  Crown  charter  of  18%  any  power  of  selling  the  1 
appointment  9f  macer,  or  of  appropriating  anyf>art  of  its  emolu^ 
ments  to  a  third  party,  waa  thervbj  conferred  upon  the  ^nMe. 
It  is  indeed  Quite  manifest,  that  if,  by  a  private  stipulation,  tbe 
bolder  of  this  office  could  legslly  be  burdened  with  tbe  payment 
of  tbe  sum  claimed  in  this  action,  tbe  emoluments  might,  on  the 
same  principle,  be  still  fisrther  frittered  away,  so  as  to  leave  nnt  to 
nothing  to  the  person  actually  ^rforminjg  its  duties,  md  conse- 
quently to  render  him  totally  unfit  for  tbe  situation,  and  mske  il 
imperative  upon  the  Court  to  refuse  to  receive  him.  We  ara 
therefore  disposed  to  view  the  transaction  which  took  place  at 
the  appointment  of  the  defender,  Alexander  QianC,  to  which 
tbe  patrons  were  parties,  ss  very  similar  in  Us  nature  to  what 
occurred  in  the  case  of  Dove  against  Thomaoo,  16fb  Febraary 
181 1,  in  wbicb  tbe  reservation  of  a  part  of  tbe  ensolBments  of 
the  office  of  keeper  of  the  Parliament  House,  in  fiivourof  aa 
individual  who  had  been  a  candidate  for  the  sitoation,  by  the  in* 
terference  of  the  Magistrates  of  Edinburgfi,  who  held  tbe  right 
of  presentation,  was  pronounced  by  this  Court  to  be  a  fM€tum 
iUicUuvi.  Concurring^  therefore,  as  we  do,'  in  tbe  sentiments 
expressed  by  the  Lord  President  in  tbat  case,  we  areof  opiaioa 
that  the  agreement  libelled  on  in  tbe  p^sent  case  is  not  legal  or 
actionable.** 

Thereafter,  on  25th  February  1B34,  the  following 

inlerlocutor  was  pronounced ;    * 

''  The  Lords  having  reaumed  consideration  of  this  ease,  with 
tbe  opinions  of  the  eonsulted  Judges,  and  heard  counsel,  before 
answer,  allow  the' defender  to  put  in  a  minute  stating  the  Ucta 
which  be  avers  and  offers  to  prove  relative  to  tbe  aAioant  of  tlie 
remuneration  which,  under  the  agreement  in  question,  h^  draws, 
aa  inadequate  for  a  person  exercising  tbe  office  of  macer ;  end  ap- 
point tbe  sSid  minute  to  be  lodged  and  put  into  the  Lords'  botes 
witbin  eight  days.*' 

Tbe  defender  accordingly  lodged  a  miniite,  in  which 
he  condescended  upon  the^^articulars  of  the  salary  and 
emoluments  drawn  by  him  for  1831,  1832  and  1833, 
and  amounting^  in  whole  for  these  three  years  to  £3^% 
178.  1 1^.,  from  which  he  dedncted  £25  as  the  expeuM 
of  his  commission,  which  left  £247,  17.  1 1^.,  being  st 
an  average  £82,  12.  7.  annually:  thus  leaving  to  tbe 
defender,  if  £4^  per  annum  were  to  he  allowed  to  \h» 
pursuer,  the  snm  of  £37,  12. 7.  as  his  total  annual  re- 
muneration for  performing  the  duties  of  the  office^ 
The  defender  farther  referred  In  this  Biinoto  to  the 
Act  1  and  2  Geo.  IV.  c  38,  sec.  28,  regnUting  theM- 
laries  of  the  macers,  and  fixing  them  in  future  at  £1^ 
per  annum,  and  also  to  the  Act  of  Seder unt,  lldi 
March  '1 79 1 ,  which  enactedi 

**  And  ^whereas  the  office'of  one  of  the  macers,  or 'the  riglit  ti 
^presehtmg  bior,  is  hereditary,  and  baa  been  in  use  to  be  exercisei 
by  a  deputy,  the  said  Lords  do  hereby  declare,  that  tbe  fomth 
share  of  the  said  additional  fees  upon  enrolmenta  and  upon  Ul!» 
of  suspension  and  advocation,  whieh  ia  meant  to  be  appropriated 
to  the  said  macers,  shall  belong  to  the  said  deputy  alone,  aad  bo 
part  thereof  to  the  principal ;  and  tbat  iii  time  coming  no  de- 
puty shall  be  received  to  officiate  in  tbe  said  office,  until  it  be 
explained  upon  oath,  if  required,  what  transaction  has  been  made 
between  the  principal  and  the  deputy,  and  until  tbe  Court  is 
satisfied .  that  the  deputy  is  to  have  a  sufficient  and  r^onablc 
allowance  for  enabling  bim  to  exercise  the  duties  of  t^  office.* 

The  pursuer,  in  answer  to  this  minute^  did  not  ad- 
mit the  averments  contained  in  it  as  to  th#  emoliimeDti 
of  the  office  of  macer,  and  objected  to  the  competes^ 
of  any  additional  or  different  statementa  being  brougfrt 
forward  from  what  were  contained  In  the  record 
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The  Coarft,  after  allowing  addilionar  cases,  pr<i- 
nooiiced  this  interlocutor : 

-8th  Jul^  1834.— The  Lords,  fn  respect  6f  tbe  Act  of  Se- 
derant — remit  the  additional  cases  for  th6  parties  to  the  Lords 
of  the  Sacond  Division,  and  to  the  permanent '  Lords  Ordinary, 
and  request  their  Lordships  to  reconsider  the  opinion  formerly 
given  1^  tbeAi,  and  to  return  their  revised  ahswer  to  the  question 
'submitted  to  themi  as  soon  as  the  same  can  be  conveniently 
done." 

Lords  Medwyn,  Corehoase.  Fullertotiy  and  Mon- 
criefF,  returned  this  additional  opinion : 

**  We  have  reconsidered  our  opinion  formerly  given,  with  the 
benefit  of  the  additional  cases  now  lodged  for  the  parties.     The 
single  question  still  put  to  us  i»,  <  Whether  the  agreement 
libelled  on  is  legal  and  actionable  ?*     And  we  remain  of  opinion, 
that  the  agreement  is  legsl,  and  that  action  is  competent  upon 
it.     Whatever  views  may  be  entertained  as  to  the  expediency  of 
the  law  recognising  such  rights,  it  is  certain  that,  from  the  earliest 
period  of  our  law  till  the  present  time,  as  well  as  in  the  laws  of 
most  of  the  countries  of  Europe,  certain  offices,  some  of  greater 
and  stome  of  less  importance,  have  been  acknowledged  as  offices 
of  inheritance  or  of  fee,  as  contradistinguished  from  offices  which 
are  not  of  inheritanct;  but  personal  and  simply  of  Irusl.     See 
Craig,  3,  2.  15;  and  every  later  authority.     Such  offices  of  in- 
heritance have  these  qualities,  that  they  are  legitimately  the 
source  of  profit  and  peinianent  emolument  to  the  proprietor  in 
the  fee  ;  that  thejr  may  be  sold  or  alienated  ;  that  they  may  be 
adjudged  b]^ -creditors  for  payment  of  their  debts ;  that  they  may 
be  the  subjects  of  subinfeudations;  that  the  proprietor  in  the 
fee  may  act  either  by  himself  or  by  a  deputy.     The  subject  was 
very  fully  and  minutely  ihvestigated  in  tbe  reported  case  of  Sir 
Jaroeii  Cockburn  0.  Sir  William  Gockburn,  10th  and  23d  July 
]  747  (  Mor.  150,  157. )     The  question  was,  whether  the  heritable 
office  of  uthet-  to  tbe  King  could  be  ar^udged  for  debt;  and  the 
Court,  though  nut  in  doubt  at  first  by  spcculativie  arguments,  at 
last  came  to  all  but  a  unanimous  judgment,  sustaining  the  ad- 
judication, on  seeing  a  condescendence,  the  heads  of  which  are 
given  in  Falconer's  Report  (M.  p.  162),  showing  tbe  long  esta- 
blished and  undisputed  practice  of  the  law  in  regard  to  titles. of ' 
this  kind  in  dghteen  distinct  cases.     The  last  example  in  the  list 
M '  Progress  of  Titles /o  the  qffice  ^Afater  and  King's  Serjeant.* 
In  the  hiter  case  of  Stewart  v.  Campbell,  January  17,  1782, 
the  same  office  of  heritable  usher  wto  found  to  have  been  effect- 
ually nUfeued.   The  |)riTiciple,  therefore,  being  clear  as  to  the  pe- 
culiar nature  ofsuch  officesof  inheritance,  we  are  decidedly  of  opi- 
nion, both  on  the  terms  of  the  title  produced,  and  the  practical  re- 
cognidon  of  it  from  time  immemorial,  that  the  office  described 
in  the  charters  as  '  Offlcf  um  clavigeri  et  armorum  seijeandi  coram 
Dominos  Concilii  et  Sessionis,*  is  an  office  of  fee  and  inheri- 
tance of  this  cbaractar  in  law.    And,  accordingly,  we  do  not  underl 
stand  it  to  be  doubted,  that  it  has  been  validly  alienated  by  the 
former  proprietor,  and  acquired  by  onerous  purchase  by  Mrs 
Tyndall  Bruce.   One  of  the  privileges  of  this  office  is  that  of  acting 
by  deputy,  or,  as  expressly  given  by  the  charters,  of  naming  one  of 
tbe  ordinary  roacers  of  the  Court  of  Session.     The  right  to  do  so 
bas  aceordillgl^  been  recognised  ever  since  the  date  of  the  grant, 
and  the  only  title  which  tbe  defender  in  this  actioR  possesses 
depends  on  that  right.     But  the  legnl  power  and  competency  of 
the  hereditary  officer  in  tbe  fee,  to  transact  with  tbe  deputy 
^bom  he  so  appoints,  in  regard  to  the  emoluments  of  the  office, 
Is  inherent  in  the  nature  of  tbe  office,  itself,  and  has  at  all  limes 
been  dcknoioiedgedbjf  t/ie'Court,     What  circumstances  or  qualities 
tbe  Court  may  be  entitled  to  require,  as  necesisary  to  the  legal 
litness  of  the  person  for  the  discbarge  of  the  duties  required  of 
tbe  acting  macer,  before  admitting  him,  is  a  question  not  at  all 
Involved  in  the  single  point- submitted  for  our  opinion.      The 
question  is;  Whether  a  particular  agreement  into  which  the  defen- 
der deliberately  entered  with  tbe  pursuer,  acting  by  the  express 
mandate  and  authority  of  the  principal  macer,  is  so  tainted  with  »/- 
iegafUy,  that  the  Court  must  den^f  action  altogether  for  enforcing  it? 
We  cannot  answer  that  it  is  not  legal  or  actionable,  consiltently 
cither  with  the  view  we  have  of  the  UMture  of  the  office,  uir  witn 
the  undoubted. practice  of  the  Court  up  to  this  time.     The  Act 
oi  Sederunt  of  1  Itfa  Marph  1791,  wbivh  bus  now  been  referred 


lOv  does,  in  our  view  of  it,  very  strongly  confirm  our  opinio^* 
It,  in  ih^  first  place,  in  express  terms,  declares  the  office  of 
macer  to  faie  hereditary,,  and  the  acting  macer  to  be  merely  a  de-. 
puty  :  '  Whereas  the  qffice  of  one  of  the  macets,  or  the  right  of 
presenting  him,  is  hereditary,  and  has  been  in  use  to  he  exercised 
by  a  deputy,*  &c.  In  the  second  place,  it  appropriates  the  nei^ 
or  ad4itional  fees  per  espressum  to  the  deputy,  implying  that 
without  this  he  might  have  been  legally  required  to  account  fqr 
them  to  the  principal  macer  under  existing  agreements. ^tweeh 
them«  But  the  third  part  of  the  Act)  in  our  opinion,  puts  the 
question  as  to  the  legality  of  such  transactions  atYest.  F^orit- 
in  express  terms  recognises  them  as  in  themselves  lawful,  and 
only  provides  this  saltfo  against  them',  as  otherwise  binding  be- 
tween the  parties,  that  no  deputy  shall  be  received  till  it  be  ex- 
plained to  the  Court,  on  oath,  if  required,  *  what  transaction  has 
been  made  between  the  principal  and  deputy,  and  until  the  Court 
is  satisfied  that  the  deputy  is  to  have  a  stffficient  and  reasonable 
allowance  for  enabling  him  to  exerdse  the  duties  of  the  office. 
This  enactment  distinctly  recognises  the  legality  of  such  trans^ 
actittns  /  and  it  as  distinctly  supposes  that  the  prindpal  may  Aia*- 
JvUy,  by  transaction,  reserve  a  portion  of  the  emoluments  to 
himself;  for  it  only  contemplates^  that  a  sufficient  and  reasonable 
allowance  be  left ;  and  the  substantive  provision  made  is  only^ 
decJiU-ed  purpose  or  rule  for  the  Court  itself,  inferring  nolhin|r 
like  a  nullity  ir^^any  particular  transaction,  as  between  the  parties 
themselves.  In  tne  present  case,  the  Court  might  have  called 
for  disclosure  of  tbe  transaction  before  admitting  tbe  defender^ 
and,  on  the  principle  of  the  Act,  they  might  have  refused  to  admii 
him,  if  they  thought  the  allowance  inadequate.  But  we  do  nqjt 
see  that  they  could  have  done  any  thing  else,  unless  there  was  un- 
due delay  in  appointing  a  proper  macer,  with  a  sufficient  allow- 
ance. What  may  be  the  effect,  in  regard  to  the  power  of  the 
Court,  of  the  defender  having  been  admitted  without  inquiry^ 
while  he  discharges  the  duties  correctly,  and  to  w/M  effect  this 
action  should  be  ultimately  sustained,  are  questions  not  involved 
in  the  point  put  before  us.  We  are  only  of  opinion,  that  ther^ 
is  nothing  illegal  in  the  transaction  itself  to  bar  action  for  iai- 
plement  of  it.  And  it  farther  appears  to  us,  that,  whatever  may- 
be in  tbe  power  or  competency  of  tlie  Court,  when  the  state  df 
the  ease  ia  made  known  to  it, — as  to  wbioh,  or  any  thing  to  fol- 
low, we  are  not  called  upon  to  give  any  opinion, — neiuer  the 
provision  of  the  Act  of  Sederunt,  nor  tbe  principle  of  i^  can  af- 
ford any  defence  to  th^s  defender  against  tbe  demand  fpr  impla- 
raent  of  his  own  deliberate  contract*  And,  indeed,  while  wa 
rest  our  opinion,  on  the  principle  already  explained,  we  should 
also  think,  that  if  tbe  defender  were  allowed  to  state  such  a  ple^» 
or  the  Court  should  refuse  implement  to  the  pursuer,  tbe  coa- 
sequence  ought  to  be,  that>  by  thus  entering  into  an  agreemenjt 
by  which  he  secured  the  appointment,  and  then  openly  breaking 
his  engagement,  he  rendered  himself  unfit  to  hold  the  oflfice.  *' 

Lords  Jttstice-CIerk,  Glenlee  and  Meadoifbank^ 
returned  this  additional  opinion  : 

**  We  have  considered  tbe  minute  and  answen,  and  addi- 
tional cases  in  this  cause,  ordered  to  be  Udd  before  uS  by  the 
Judges  of  tbe  First  Division*  and  observing  that  no  new  or  ad- 
ditional question  has  been  submitted  to  us,  we  have  only  nowte 
state,  that  we  have  seen  no  reasons  in  the  pleadings  that  have 
last  been  transmitted,  for  altering  the  opinion  we  have  already 
delivered  upon  the  only  question  on  which  it  was  required.**  • 

Lords  Jeffrey  and  Cockbam  returned  the  fuUowing 
opinion : 

*'  We  concur,  on  the  whole.  In  the  opinion  of  the  Lord  Jus- 
tice-Clerk, and  the  other  Judges  who  subscribe  that  opinion. 
But  there  are  two  considerations,  not  specifically  stated  in  the 
opinion,  which  have  tended  much  to  confirm  us  in  the  practicaA 
conclQsion: — \at,  We  do  not  think  it  at  all  clear,  that  the  '  otftr 
of  the  four  o/dinary  macers'  whom  the  proprietor  of  Myres  ac- 
quired the  right  of  appointing  by  the  charter  of  1690,  is  to  b^ 
considered  as  the  deputy  or  representative  of  that  proprietor ;  or 
that  he  himself,  If  so  inclined,  could  claim  (o  act,  and  to  draw 
fees  and  salary,  as  one  of  the  four  ordinary  macers ;  who  were 
plainly  all  existing  and  officiating  at  the  date  of  that  charter.  It 
rather  appears  to  u^  that  the  office  confirmed  to  him  by  that 
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charter,  was  an  ancient  honorary  place,  altogether  distinct  from 
that  of  an  actual  attendant  and  officiating  servant  of  the  Court ; 
and  that,  when  the  rig|)t  of  nominating  one  of  those  inferior 
persons  w^  first  conferred  on  him  in  )600,  it  is  to  be  regarded 
BS  a  new  and  additional  grant  of  a  right  of  pfttronage  or  present- 
ment to  a  separate  subsisting  office,  and  not  as  the  mere  recog- 
nition of  a  po>Ter  to  act  by  deputy,  in  that  which  he  already 
held.     The  terms  and  nature  of  the  grant  are  not  a  little  pecu- 
liar.    It  appears,  from  the  ;-ecital  of  the  Parliamentary  rati6ca- 
tion  in  1693  (see  Mr  Thomson's  edition  of  the  Statutes,  Vol. 
IX.,  p.  837),  not  only  that  there  was  no  pofi'er  of  presenting 
an  ordinary  macer  (or  any  other  subordinate  person)  in  the  ori- 
ginal  grant,  but  that  it  did  not  even  specify  in  which  of  bis 
Majesty's  Courts  the  general  office  of  *  sergeandrie  and  macerie,' 
which  it  conferred,  should  be  exercised ;  and  it  proceeds  ac- 
cordingly to  narrate,  that,  partly  from  this  cause,  and  partly 
because  his  Msjesty's  predecessors  bad  been  in  the  use  (not- 
withstanding this  grant)  of  gifting  all  such  offices,  as  soon  as 
they  became  vacant,  or  even  before,  the  grantee  and  bis  prede- 
cessors had  not,  *  for  a  long  time,'  had  any  possession  under  it 
In  short,  it  had  never^  up  to  that  time,  been  any  thing  but  a 
mere  titular  and  barren  honour.     Now,  it  is  upon  this  narrative 
(and  that  of  the  merits  and  services  of  the  Moncrieffs),  that  the 
charter  and  ratification  of  1690  and  1693  proceed  « to  grant  the 
power  and  privilege  to  George  MoncriefT  and  bis  heirs,  in  all 
time  coming,  to  nominate  and  present  one  of  the  four  ordinary 
macers  in  the  Court  of  Session ;  commencing  the  very  first  time 
any  of  the  said  offices  shall  be  vacant.*     These  are  the  leading 
words  of  the  first  and  only  grant  of  the  power  of  presentation. 
They  occur  immediately  after  the  recital  already  quoted,  and 
are  not  connected,  in  this  part  of  the  deed,  with  any  notice  or 
recognition  of  the  right  conferred  by  the  ancient  titles;  and 
though  they  are  afterwards  followed  up  by  a  nooodamui  of  the 
.old  <  office  of  Fergeandrie  and  macerie  in  the  Court  of  Session,' 
together  with  the  new  power  of  presenting  one  of  the  four  or- 
dinary macers,  it  appears  to  us,  that  they  truly  constitute,  in 
relation  to  this  last  power,  an  original  and  distinct  grant  of  a 
right  of  patronage  to  a  separate  office,  and  can  never  be  construed 
Into  a  mere  permission  to  execute  the  duties  of  the  ancient  he- 
reditary office  itself  by  deputy.      There  cannot,  we  think,  be 
any  doubt  that  the  right  of  appointing  an  officiating  macer,  whe- 
ther a  deputy  or  not,  was  a  right  granted  for  the  first  time  in 
1690 ;  and  when  the  question  is,  what  was  the  true  nature  of 
this  indisputably  new  grant,  it  is  very  important  to  look  to  the 
words  in  which  it  is  conceived.     Now  the  words  are  undoubt- 
edly those  usually  employed  in  conferring  such  Ajvtpairocinatut 
merely ;  and  we  are  not  aware  of  any  instance  in  which  any 
euch  words  have  been  used  to  express  a  power  of  granting  a  de- 
putation.    It  is  remarkable  ;ilso,  not  only,  that  in  no  part  of  the 
charter  do  the  marking  words  of  deputy  and  principal  occur,  or 
any  analogous  words ;  but  that  the  epithet  of  *  ordinary,*  which 
is  there  applied  to  the  o^ciating  macers,  and  applied  equally  (o 
them  all,  seems  to  fix  upon  the  hereditary  officer  the  charac- 
ter, not  of  principal,  but  of  extraordinary  maiser ;  and  thus  to 
indicate  a  relation  quite  different  from  that  of  principal  and  de- 
puty, and  apparently  inconsistent  with  its  existence.     It  is  at  all 
events,  perfectly  apparent,  that  at  the  time  of  making  this  grant, 

*  the  four  ordinary  macers*  of  the  Court  of  Session  were  existing 
officers,  all  appointed  by  competent  authority,  and  seemingly  by 
the  Crown ;  and /hat,  if  the  owner  of  Myres  had  then  any  right 
^o  appear  in  the  Court,  it  could  not  be  as  one  of  them,  but  as 

•  separate  and  much  higher  person — the  honorary  and  extraor- 
dinary berediury  macer  and  aerjeant-at-arms  of  the  Court, — 
tempted  from  the  humble  services  exigible  frona  its  ordinary 
officiali,  and  entitled  to  no  share  in  the  paltry  emoluments  by 
which  those  services  might  be  remunerated.  There  is  no  re- 
cognition or  iiitimation  any  whereof  his  right  to  act,  if  so  in. 
olined,  as  one  of  '  the  four  ordinary  macers  ;*  or  to  draw,  by 
means  of  a  deputy,  any  share  of  their  fees  and  emoluments.  He 
is  merely  confiriped  in  the  hereditary  office  and  dignity  of  the 
one  ancient  and  hereditary  macer,  and  then  invested,  for  the 
^nt  time,  with  the  new  and  additional  right  of  nominating  and 
presenting  one  of  the  four  ordinary  attendants ;  from  whom  he 
seems  to  be,  in  the  most  emphatic  manner,  set  apart  and  dis- 
tinguished.    That  he  is  made  answerable  for  the  person  be  pre- 


sents, may  be  unusual  in  cases  of  mere  patronage;  though  we 
believe  it  not  to  be  unprecedented.     But  this  appears  a  very 
insufficient  ground  from  which  to  infer,  in  opposition  to  the 
whole  strain  of  the  instrument^  that  a  right  of  *  nomiosting  aod 
appointing  one  of  the  four  ordinary  macers,*  truly  implieB  that 
the  person  holding  that  power  was  himself  already  one  of  those 
four,  and  was  merely  permitted  thereafter  to  exercise  his  office 
by  deputy.     If  he  was  not  himself  one  of  the  four,  and  entitled, 
as  such,  on  the  death  of  his  nominee,  to  officiate  and  draw  fees 
in  that  character,  then  none  of  them  could  be  his  deputy ;  sod 
there  is  an  end  of  all  argument  founded  on  the  assumption  of 
that  relation.     It  is  clear  that,  before  1690,  there  were  four  or- 
dinary macers  in  the  Comt,  though  the  owner  of  Myres  had  for 
200  years  been  also  an  hereditary  and  extraordinary  mscer.    He 
must,  therefore,  during  all  that  time  have  been  a  fifth  and  quite 
separate  officer ;  and  there  is  certainly  no  hint  in  the  charter, 
that  one  of  them  had  been  all  this  while  usurping  bis  place; 
and  that  by  giving  him  a  right  to  presentone  oftbemincommoD 
form,  it  was  meant  that  he  should  either  resume  it  in  person,  ur 
execute  it  hy  deputy,  as  he  thought  best.     The  office  to  which 
he  appoints,  it  may  also  be  observed,  is  granted  fur  life,  exactly 
as  that  of  the  other  three,  who  certainly  are  not  deputies  j  and 
does  not  fall,  as  deputations  almost  always  do,  by  the  death  or 
denuding  of  the  supposed  principal.     If  these  views  be  well 
founded^  they  make  the  case  of  pove  a  case  strictly  in  point; 
and  raise  great  doubts,  not  only  as  to  the  legality  of  the  present 
claims  for  an  additional  j£45,  but  of  the  stipulation  for  the  origi- 
nal sum  ;  as  to  which,  indeed,  we  observe^  that  strong  doubti 
are  also  expressed  in  the  report  by  the  committee  of  Judgoi, 
printed  in  the  Acts  of  Sederunt  of  7th  April  1810.     The  same 
view  will  also  dispose  of  any  argument  which  may  be  raised  up- 
on the  exception  in  the  Act  of  49  Geo.  III.,  c  126,  againit 
the  s^le  and  brokerage  of  offices ;  as  that  exception  applies  only 
to  the  proper  case  of  principal  and  deputy.    2U,  Even  holding 
the  nature  of  the  right  to  be  doubtful,  and  the  old  exaction  of 
£45  to  have  been  legalised  by  long  continued  uaage>  it  sppean 
to  us,  that  the  innovation  upon  that  usage,  attempted  by  tb« 
transaction  with  Gardner,  now  in  question,  would  be  illrgs]» 
and  not  actionable.     Tbe  true  way  to  test  this,  is  to  suppose 
that,  the  terms  of  the  grant  and  charters  being  as  they  are,  there 
bad  been,  up  to  this  time,  no  usage  to  take  any  money  on  roskisg 
the  appointments ;  and«  on  that  supposition^  to  ask  whether  it 
would  be  legal,  now  for  the  first  time,  to  levy  an  assessment  of 
£90  a-year  from  that  one  of  tbe  ordinarv  macers  who  was  ap> 
pointed  by  tbe  owner  of  Myres  ?     To  this,  we  think,  tbe  answer 
could  not  be  doubtful ;  and  yet,  if  it  required  ancient  cousll^ 
tude  to  legalise  any  such  exaction,  it  appears  to  us,  that  do  ex- 
action which  has  not  the  protection  of  such  consuetude,  can  be 
legal.     We  do  not  in  the  least  question,  that  the  heredimry  office 
itself  is  adjudgeable  and  saleable  ;  but  we  consider  tbe  exercise 
of  the  right  of  patronage  attached  to  it  to  be  in  quite  adifiereot 
situation;  and  we  have  t^e  strongest  possible  jealousy  of  per- 
mitting any  act  of  patron9ge  in  the  nomination  of  a  public  officer 
to  be  exercised  for  a  price.     If  such  a  proceeding  be  not  esseo- 
tially  corrupt,  it  is  at  le^st  nearly  allied  to  corruption ;  and  ought 
never  to  be  sanctioned,  without  the  plearest  legal  necessity,  by  i 
Court  of  Justice.     We  do  not  think  that  the  Act  of  Sederunt 
1791  has  any  material  bearing  on  the  question  ;  and  we  do  not 
conceive  that  it  is  of  any  binding  authority,  except,  perhaps,  as 
to  the  resolution  it  announces  to  require  explanations,  before  ad- 
mitting the  presentees  of  Myres,  de^fuiuro, — which  resoluiiop 
appears  not  to  have  been  acted  upon  in  tbe  present  case.    But 
however  this  may  be,  we  cannot  hold  ourselves  bound  by  tbe  in- 
cidental assumption  it  appears  to  make,  of  ibat  presentee  being 
a  deputy  of  tbe  patron, — an  assumption  in  no  way  material  to 
the  practical  part  of  the  enactment,  and  which  we  humbly  con- 
ceive to  be  erroneous.     What  the  consequences  may  be  of  hold- 
ing the  agreement  not  legal  or  actionable,  we  aro  not  required 
to  consider.     If  they  should  go  to  annul  the  appointment  of 
Grant  altogether,  it  may  pro&bly  be  thought  right  that  Mrs 
Tyndall  Bruce  and  her  husband  should  be  made  parties  to  tbe 


cause. 


The  case  baring  oome  to  be  advised  to*day  on  tbo 
opinions  and  additional  opinions^ 
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Tbe  Lord  PretUeni  (being  «  trustee  for  Mr  and  Mrs  Bruce) 
declined  to  judge. 

Lord  OUlies. — I  remain  of  tbe  opinion  I  formerly  expressed. 
I  concur  in  tbe  opinion  of  Lords  Jeffrey  and  Cockburn.  But 
I  am  not  bo  much  swayed  by  tbeir  opinions  as  I- am  by  looking 
at  tbe  reasoning  of  tbe  Judges  on  tbe  other  side..  I  tbink  tbis 
transaction  was  altogether  illegal.  The  Act  of  Sederunt,  1 1th 
March  1791,  requires  that  "  no  deputy  shall  be  received  to  om- 
ci»te  in  tbe  said  office,  until  it  be  explained  upon  oath,  if  required, 
what  transaction  has  been  made  between  tlte  principal  and  tbe 
deputy,  and  until  tbe  Court  is  satisfied  that  tbe  deputy  is  to  have 
a  sufficient  and  reasonable  allowance  for  enabling  him  to  exer- 
cise tbe  duties  of  the  office.**  It  is  stated  that  in  tbis  case  the 
Court  did  not  require  any  such  explanation.  That  is  no  an- 
swer to  me.  I  think  it  was  the  duty  of  tbe  party  to  have  made 
tbe  explanation,  if  there  nhis  anything  to  explain.  The  Court 
proceeded  entirely  in  tbe  dark.  There  was  no  explanation  made, 
which  confirms  me  in  my  former  opinion. 

Lord  Mnekenzie, — T  agree  very  much  in  tbe  opinion  of  Lord 
Cvillies,  but  I  wish  to  explain  my  view  of  the  case,  as  it  rests  on 
narrow  grounds ;  and  I  do  not  concur  in  much  that  has  been 
stated  on  tbe  same  side.  I  still  think  that  the  right  which  has 
descended  to  Mrs  Tyndall  Bruce  was  not  a  mere  right  of  pa- 
tronage, but  an  heritable  title.  In  tbe  caae  of  a  mere  patronage, 
it  may  be  doubtful  whether  it  can  be  used  for  profit.  But  in 
an  heritable  right,  there  is  no  room  for  such  a  doubt.  It 
may  by  the  law  of  Scotland  be  sold  for  a  price,  or  for  a  share  of 
tbe  profits.  I  go  back  to  the  time  of  Moncrietf  of  Reidie,  who 
had  certain  rights.  He  went  to  the  King  and  got  a  novodamus^ 
which  proceeds  on  the  statement,  not  that  the  King  was  inclined 
to  give  him  any  thing  new,  but  that  it  waa  expedient  to  fix  the 
rigbta  previously  graated.  There  is  a  novodamut  of  tbe  prin- 
cipal office,  aird  a  reddendo  as  an  heritable  macery  in  the  Court 
of  Session.  Therefore,  having  been  giianted'in  this  way,  f  think 
it  was  an  heritable  right,  with  a  poitVer  of  substitution.  liT  it  be 
M>  on  the  face  of  the  charter,  the  question  then  is,  if  tbe  right  be 
good?  It  came  before  tbe  Court  of  Session,  and  there  is  a 
copious  report  of  the  proceedings  m  Lord  Fountainhall,  the  re- 
sult of  which  was  to  confirm  the  right.  There  is  one  thing[  in 
the  end  of  tbe  report  which  has  not  been  much  noticed,  but  which 
is  rather  remarkable,  viz.  that  the  grantee  from  the  Crown  paid 
to  Moncrieff  of  Reidie  ^200  merks  for  the  office,  and  that  then 
it  was  found  his  right  was  valid.  So  it  is  evident  the  Court 
must  have  held  the  right  to  be  an  heritable  right,  and  that  it  was 
lawful  to  sell  the  offioe.  Then  this  is  not  all,  for  the  practice, 
so  far  as  we  can  see,  has  continued  the  same  to  the  present  day. 
Tbe  office  was  never  granted  gratuitously.  There  was  always  a 
price.  It  is  mentioned  in  the  Acts  of  Sederunt  as  an  heritable 
office,  with  a  power  of  substitution,  for  which  a  price  might  be 
taken.  If  this  office  had  been  sold  by  Mr  and  Mrs  Tyndall 
Bruce  for  a  price,  I  could  have  seen  no  objection  to  the  legality 
of  tbe  transaction.  But  the  peculiarity  of  the  case,  and  on  which 
my  opinion  rests,  is,  that  it  is  not  granted  for  a  price  but  for  a 
share  of  the  profits.  I  cdnsider  these  two  things  as  quite  dif- 
ferent.  If  the  office  be  acquired  for  a  price,  tbe  party  has  an 
interest  to  execute  the  duties  of  the  office  properiy.  and  he  has 
the  means  of  doing  so ;  but  if  he  makes  over  the  whole  or  the 
greater  part  of  the  proflta,  be  has  neither  an  inducement  nor  the 
means  to  perform  the  duties  properly.  I  have  never  understood 
the  law  to  be,  that  the  proprietor  of  an  heritable  office  may  grant 
a  substitution,  with  a  right  only  to  such  a  share  of  theprofita  as 
will  not  leave  a  sufficiency  to  the  party  who  it  t<y  perform  the 
duties.  The  case  of  M'fvors  v.  Rose,  17tb  November  1771, 
related  to  the  office  oi^  a  Sheriff,  and  it  was  there  held  to  be 
contra  bonoM  morei  to  eftiplov  a  substitute  without  a  salary ;  and 
the  same  doctrine  must  bqid  where  there  is  not  a  reasonable 
salary.  Nowr  what  is  tbe  casriieref  The  Court  no  doubt  re- 
cognised the  right  of  Mr  Moncrieff  of  Reidie  to  sell  the  office, 
or  to  grant  a  aubstitution,  but  they  never  recognised  bis  right  to 
do  so,  without  allowing  to  the  substitute  a  reasonable  share  of 
the  profits.  The  Act  of  Sederunt,  11th  March  1791,  read  by 
Lord  Gillies,  enacta  quite  the  contrary.  The  question  then  is, 
was  that  Act  of  Sederunt  legal  or  not?  If  the  law  was  that 
Moncrieff  of  Reidie  might  keep  the  whole  profits,  then  the  Act 
of  Sedemot  is  nalU     k  ia  not  iiv  that  case  worth  the  paper  it  is 


wntten  upon ;  for  the  Court  had  no  right,  by  an  Act  of  Sedeji^nt. 
to  take  away  any  man's  right.  But  the  Act  of  Sederun^is  a 
solemn  declaration  of  the  law,  and  is  in  that  light  a  most  im- 
portant authority.  I  am  aware  of  nothing  which  goes  to  show 
that  the  principle  of  the  Act  of  Sederunt  is  not  well-founded  in 
the  law  of  Scotland.  I  think  it  is  well-founded  in  that  law. 
Then  apply  this  principle  to  the  present  case.  Mr  and  Mra 
Tyndall  Bruce  did  not  directly  take  away  all  the  profits.  But 
they  did  what  was  worse.  They  put  in  a  third  mati  upon  as,— 
something  like  the  middlemen  of  Ireland.  They  violated  thd 
AECt  of  Sederoht  and  tbe  law  of  the  land.-  It  is  plain,  on  the 
very  face  of  tbe  agreement,  that  the  sum  left  for  the  defender  is 
too  little.  It  is  said^  that  if  there  be'a  pactum  iUicUum^  the  whole 
transaction,  is  null.  But  there  is  no  declarator  here,  and  Mr 
and  ]Vfrs  Tyndall  Bhice  are  not  parties  to  the  action.  The  pur- 
suer libels  on  a  pactum  iilicUum,  and  the  question  is,  can  we  give 
effect  to  it?  I  think  we  cannot  There  it  is  thaf  I  find  a 
difficulty  in  agreeing  with  some  of  tbe  consulted  Judges.  Tbev 
seem  to  think  that  this  matter  is  not  competently  before  us.  I 
think  it  is  competently  before  us,  not  in  virtue  of  tbe  Act  of 
Sederunt,  but  of  the  rule  of  law  referred  to  in  the  Act  of 
Sederunt.  Suppose  there  had  been  half  a  dozen  of  decisloils  to 
tbe  same  effect,  surely  the  Act  of  Sedenmt  is  as  good.  Look, 
ing  to  tbe  recent  Statute  1  and  2  Geo.  IV.,  by  which  Parlia- 
ment has  been  quite  economical  enough,  L  think  it  clear  that 
£S0  or  jCd7  a-year,  is  not  a  sufficient  allowance  for  doing  the 
duties  of  the  office.  Mir  and  Mrs  Tyndall  Bruce  his ve  not  done 
what  their  charter  binds  them  to  do.  They  have  acted  contrai'y 
to  their  reddendo,  Tfaey  are  bound  properly  to  exercise  the 
office,  and  they  have  not  done  so. 

Lord  Balgrajf.—^l'hgtee  in  holding  that,  on  the  principles  of 
common  law,  where  a  principal  appoifits  a  deputy  to  perform  tbe 
duties  of  an  office,  he  must  give  him  a  reasonable  allowance,  and 
the  Act  of  Sederunt  only  declares  what  undoubtedly  is  law. 
But  r  tbink  it  follows  from  ttie  terms  of  tbe  Act  of  Sederunt, 
that  all  the  surplus  is  at  the  disposal  of  the  principal.  The  dif 
ficulty  I  bad  was,  that  if  we  were  to  go  on  the  pactum' Utidtunt^ 
Mr  and  Mra  Tyndall  Bruce  ought  to  be  called  as  parties.  If 
we  are  to  go  9n  this,  or  on  tbe  allowance  not  being  sufficient* 
Mr  and  Mrs  Bruce  should  be  calledw 

Lord'  Gillies I  am  afraid  it  is  too  late  to  talk  of  that.     We 

must  decide  according  to  the  opinions  of  the  majority.     The  Act 
of  Pariiament  ties  us*  doifn. 

The  Court, 

*^  In  respect  of  the  opinion  of  the  majority  of  the  whole  Judgef, 
dismiss  the  action,  assoilzie  the  defender,  and  decern." 

Lord  Ordinary,  Fullerton. — Act.  Skene  and  J.  S.  More; 
Walter  Cook,  W.S.,  Agent.-^AH,  Dean  of  Faculty  (Hope)  and 
Cuninghame;  Greig  and  Morton,  W.S.,  ^jenii.— Mr  Bell, 
C/ifrl^.— [G.D.I 


lOM  March  1835. 
Second  Division.— -<G.  D'.) 

No.  246. — Miss  Euphemia  Kerr  v.  Wili:mm  Keitb^ 
Trustee  on  the  Sequestrated  Estate  of  Archibald 
Cochran. 

Legacy — Entail — Real  Burden — 'Amkmpt^A  party  having 
executed  entailt  of  two  ettates,  and  of  the  game  date  executed  a 
gettlement  confirming  the  entails,  and  conveying  other  subjects 
in  fee-simple  to  the  sane  heir,  and  declaring,  that  the  heir  should 
bi  bound,  by  accepting  the  estates  conveyed  by  the  settlement  and 
entails,  to  pay  all  dAts,  pronsions  and  bequests  eontraeied  or 
created  by  the  granter,  so  that  the  same  m^ht  not  afford  aetion 
or  execution  against  the  entaitefl  estates — Held,  on  the  heir  of 
entail  becoming  bankrupt  and  being  sequestrated,  that  a  legatde 
of  the  entailer  was  not  entitled  to  affect  the  entailed  eitates/or 
payment  of  his  legacy,  and  that,  in  respect  of  the  infifftment  in 
the  person  of  the  trustee  on  the  sequestrated  estate,  the  legatee 
Had  no  prefgrahle  right  to  the  rents  of  the  estate,  but  must  rank 
as  a  personal  creditor  in  the  sequestrtUion* 

Tbe  late  Mr  Cochran  of  A«hkirk>  hf  tiro  torcral 
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^eed9  ^F  entail,  t>f  date  Sd  Adgast  1809,  coiiveyed  to 
£t«  only  son  Archibald  Cochran,  non:  of  Ashkirk,  and 
the  other  heirs  and  sabstitates  therein  mentioned,  hia 
estate  of  Ashkirk  in  the  county  of  Roxburgh,  and 
l^ertain  other  lands  and  heritages  belonging  to  him  in 
(he  coanties  of  Edinburgh  and  Haddington.  By  these 
deeds  the  several  estates  were  conveyed  under  the 
fetters  of  a  strict  tailzie,  but  under  no  burden  or  coir- 
dition  in  regard  to  the  granter's  debts,  provisions  or 
legacies. 

' '  Mr  €oohran's  family,  besides  his  son  Archibald,  con- 
sisted of  three  daughters,  Margaret,^  Eophemia  and 
jTane,  who  were  married  and  had  families,  and  another. 

'  Marion,  who  died  unmarried.  His  eldest  daoghter  Mar- 
tfa^et  marrieid  William  Kerr,  merchant  in  Leith,  and 
predeceased  her  father,  leaving  several  children,  one  of 
.whom  wasthe  pursuer.  The  second  daughter,  Enphemia, 
fras  married  to  John  Johnston  in  Sonttifield ;  and  Jane, 
the  third  daughter,  to  Thof^as  Brown,  snrgeou  in 
AfusAelburgh.  Both  Euphemia  ^nd  Jane  survived  their 
ftither,  haviiig  Ihmilies.  By  the  de^ds  of  entail  above 
hientjoned,  failing  his  son  Archibald,  and  the  heir9 
whatsoever  of  his  body,  the  families  of  his  several 
dapghters  were  called  to  the  succession  of  the  two 
estates,  but  in  different  orders  in  the  two  deeds.  ^  Of 
Ihe  eame  dat^  with  these  deeds  of  entail,  but  distinct 
^herefrom,  Mr  Cochran  executed  a  general  disposition 

'  and  settlement,  by  which  he  conveyed  to  bis  son 
Archibald  Cochran,  and  the  heirs  whatsoever  of  his 
body,  in  fee-simple,  and  failing  them,  to  his  two  sur- 
viving daughters  in  liferent,  and  his  several  grand- 
children  in  fee,  in  the  order  therein  mentioned  (being 
different  from  the  order  of  snccession  in  either  deed 
of  entail),  his  lands  and  estate  of  Gilstain  and  Over 
Brothisrstones,  and  also  the  whole  property,  heritable 
and  moveable,  belonging  to  him  at  the  timd  of  his 
d^ath,  '*  other  than  those  now  settled  under  the  afore- 
said two  dispositions  of  entail.**  The  general  dispp^ 
sition  last  mentioned  in  favour  of  his  son,  proceeaed 
on  the  narrative,  inter  alia,  **  that  considering  that  it 
Js  my  meaning  and  intention  that  the  said  Archibald 
^Coehran,  my  eldest  son,  if  he  survives  me,  shall  be 
my  residuary  legatee,  after  discharging  my  debts,  kh 
gacies  and  provisions,  have  therefore  resolved  to  make 
a  filial  settlement  of  my  affairs  in  manner  nnderwrit- 
ten,  but  toUh  reference  tOf  and  in  confirmation  of,  mtf 
settlement  before  mentioned,'*  and  it  was  declared  to  be 
under  burden  of  the  payment  of  the  granter's  debts, 
^^  in  order  to  render  this  present  settlement  the  more 
-  effectual,  and  in  confirmation  also  of  my-tailziet  and 
lother  settlements  aforesaid  ;**  and  also  with  and  undel: 
the  burden  of  additional  provisions  to  his  grandchildren 
l^y  Mrs  Kerr,  and  his  said  children  Euphemja  and 
Jane.  There  then  followed  an  enumeration  of  t^se 
additional  provisions,  and  the  following  declaration  f^  . 

"  And  wbereos  the  estate  and  funds,  real  and  personal,  hereby 
settled  by  me  on  my  said  son  in  fee-simple  may  he  nearly  ade- 
quate to  the  special  burdens  witb  which  the  same  stand  charged, 
as  well  as  the  foresaid  restricted  provision,  therefore  my  said 
•soo,  by  accepting  hefeof,  or  my  entailed  estates,  in  terms  of  the 
aetUements  thereof,  and  the  heira  succeeding  to  him  therein, 
«  .stand  pledged  and  engaged  as  aforesaid,  to  satisfy  and  procure 
discharges  and  extinctions  of  c?ery  debt  and  obligation,  provi- 
sion and  bequest,  of  every  description,  created  oi^  contracted 
by,  or  incurabeni  on  me,  mid  that  in  such  habile,  proper  and 


effectual  manner,  as  that  tb^  same  shall  hereafter  eease  to  exist, 
or  afford  action  or  esceculioji  against  my  entailed  estates.** 

Two  codicils  w0re  subsequently  executed  by  Mr 
Cochran,  in  which  he  bequeathea.certaia  farther  le- 
gacies to  the  persons  therein  tiamed,  one  of  whom 
W9S  the  pursuer,  declaring  them  payable  ''by  the  heir 
succeeding  him,*'  at  the  first  t^rm  of.  Martinmas  or 
Whilaunday  two  yeara  after  his  death*  Besides  the 
settlements  now  mentioned,  Mr  Cochran;  senior,  had 
{jreviously  made  a  liberal  provision  to  his  married 
daughters  and  their  issue,  on  occasion  of  their  respec- 
tive marriages. 

On  the  death  of  his  father,  in  April  181*2,  Arohi- 
bald  Cochran,  now  of  Aahkirk,  succeeded  to  the  ta-o 
entailed  estates,  and  also  to  ^e  unentailed  lands  and 
other  property  conveyed  by  the  ^reneral  d.i)i>posttioQ 
and  settlement.  Titles  were  comfMeted  by  him  to  die 
entailed  property,  and  he  also  took  infeftment  under 
the  disposition  and  settlement ;  but  the  several  .pro- 
visions and  legacies,  unde^  the  buvden  'of  the  pavment 
of  which  that  conveyance  was  made,  were  ncil  inserted 
in  the  instrnmeiit  of  sasine  ad  red  burdens  on  the  on* 
entailed  lands. 

The  affairs  of  Mr  Cochnm  having  become  emfaar* 
rassed,.his  esl;iite  was  sequestrated  on  dOth  June  1621, 
and  David  Peterson,  accountant  in  Edlnborgh,  mu 
appointed  trustee.  Mr  Peterson  took  np  and  com' 
Dieted  titles  to  the  unentailed  property,  and  to  the 
bankrupt's  liferent  interest  of  the  entailed  estates,  fur 
behoof  of  the  personal  creditqrs  of  the  haokropt,  Mr 
Paterson  subsequently  resigned  the  office  of  Irnstee, 
and  the  deiefider  succeeded  him  in  the  office. 

Previous  to  his  bankruptcy,  Mr  Cochran  had  not 
discharged  the  provisions  left  by  his  father;  and 
claims  were  accordingly  lodged  for  the  several  pro- 
visions and  legacies  in  the  sequestration.  The  partiei 
interested  therein  claimed  a  preference  over  the  per- 
sonal creditors,  but  this  was  disallowed  by  the  trustee, 
who  ranked  them  merely  pari  passu.  One  of  the  par- 
ties interested,  Mrs  Brown,  complained  of  the  trustee's 
judgment  to  the  Court  of  iSession ;  and  on  the  report 
of  the  Lord  Ordinary,  upon  informations,  the  Second 
Division,  on  12th  May  1824,  pronounced  a  judgment, 
finding  Mrs  Brown  not  entitled,  hoc  statu,  to  the  pre- 
ference which  she  claimed.  An  action  of  coostito- 
tion  was  also  raised  by  the  present  pursuer  of  her 
provisions,  in  virtue  of  the  decree  in  which  she  drew 
a  dividend,  and  dividends  *  word  foaid  to  most  of  tiM 
legatees  along  with  the  other  creditors,  and  no  farther 
$teps  were  till  lately  taken  by  ihe  parties  for  vindi- 
catmg  their  alleged  preference*  .In  the  meantime, 
the  rents  of  the  entailed  estate  had  been'opli^d  by 
the  trustee,  and  applied  by  him  for  behoof  of  all  the 
creditors  of  Mr  Cocnran. 

The  present  summons  was  raised  in  October  1S3?, 
at  the  instance  of  Miss  Euphemia  Kerri  end  concluded 
to  have  it  found  and  declared  that  the  two  entailed 
estates,  and  the  general  dispoaitioa,  with  its  relattre 
codicils,  formed  together  onia  joint  settlement,  sJid 
that,  according  to  the  true  constructiton  of  those  deedi^ 
they  were  ail  equally  liable,  not  o.nlf'for  Uie  graater's 
debts  but  also  for.  his  provisions  and -bequests ;  and 
.  that  Mr  Cochran,  and  the  s!l|^;e^ding  heir*  of  eouil 
in  their  order,  were  bound  and  pledged,  as  a  eoodiuofl 
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of  titeir  holdihg  these;  to  procnre  dischflrgen  of  alt 
the  oblif^atioiis  add  bequests  of  the  eatailer ;  and  that 
the  creditors  of  Arcbioald  Cochran  were  not'entitled 
Co  draw  any  portion  of  the  rents  of  the  entailed  estates, 
antil  the  prorislons  in  favour  of  the  pnrsner  were  ex* 
cingotshed,  or  otherwise  she  was  entitled  to  do  dill* 
genoe  against  the  estates,  wfaidh  wonld  infeir  irritancy 
and  erietion  from  Mr  Cochran  and  his  creditort. 

A  record  having  been  prepared,  and  cases  ordered, 
it  was  argued  for  the  pursner— 1.  ^Fhat  the  two 
deeds  of  eatati,  and  the  general  disposition  and  settle- 
ment, with  its  relative  codicils,  aliexecated  by  the  late 
Mr  Cochran,  formed  .together  one  entire  and  joint 
aettlement  of  his  whole  means  and  estate,  heritable 
and  moveable,  real<  and  personal*  2»  That  according 
to  tJbe  trae  construction  of  those  deeds,  the  two 
entailed  estates,  as  well  as  the  estate  conveyed  by 
tbd  general  disposition  and  settlement,  were  liable 
for,  and  sobject  to,  not  only  the  more  immediate  and 
direct  debts  of  the  testator,  bot>  also  the  provisions 
and  Deq^ests  of.  every  description  left  by  him,  the 
whole  of  wtiich  formed  a  harden  upon  the  whole  of 
hia  succession,  as  well  entailed  as  unentailed ;  and  In 
particnlaTf  the  entailed  estates  were  liable  for,  and 
subject  to,  the  several  provisions  settled  upon  the 
porsuer,  with  the  legal  interest  upon  the  same.  3. 
That  the  defender,  Mr  Archibald  Cochran,  now  of 
Ashldrk,  and  the  other  heirs  of  entail  in  their  order, 
aa  they  should  succeed  to  the  entailed  estates,  were 
pledged  and  engaged,  and  bound  and  obliged,  by  the 
fact  of  their  taking  up  the  said  entailed  estates,  and 
as  the  necessary  ana  indispensible  condition  of  their 
holding  the  same,  to  prooure  discharges  and  extinc* 
tions  of  an  debts  and  obligations  of  the  late  Mr 
Cochran,  the  entailer,  and  of  the  bequests  and  provi- 
siorts  left  by  him,  and  in  particular,  the  said  provisions 
in  favour  of  the  pursuer ;  and  in  the  event  of  the  de- 
fender, and  the  substitute  heirs  of  entail,  in  their 
order,  failing*  to  make  payment  and  satisfaction  of, 
and  to  proeare  the  dtsebarge  and  extinction  of  the 
said  debts  and  provisions,  and  more  particularly,  of 
the  provisions  made  and  settled  upon  the  pursuer, 
the  pursuer  was  entitled,  in  security,  and  for  payment 
of  these  provisions,  to  follow  out  against  the  entailed 
estates,  and  against  the  heirs  of  entail,  as  they  suc- 
cessively should  take  the  entailed  estates,  all  action 
and  execution  competent  at  law,  in  security  and  pay* 
ment  of  an  entailer  s  debt.  And,  4.  That  the  creditors 
of  the  defender,  Mr  Cochran,  and  the  trustee  upon 
bis  sequestrated  estate,  were  not  entitled  to  take 
any  benefit  or  advantage  from  the  entailed  estates, 
nor  to  draw,  in  payment  of  their  debts,  any  part  of 
the  proceeds  of  tlie  entailed  estates,  without  making 
paymentof  the  debts  and  provisions  left  bv  the  entailer, 
and  particularly  of  the  provisions  in  ravour  of  the 
pursuer,  with  the  legal  interest  of  the  same :  Inasmuch 
aa  the  discharge  and  extinction  of  these  debts  and 
provisions  formed  the  express  and  necessary  condition 
under  which  alone,  and  no  otherwise,  according  to 
the  true' construction  of  the  entailer's  settlements,  the 
entailed  estates  could  be  held;  and  this  the  moreea- 
peciallT}  that  if  these  debts  should  remain  unpaid,  or 
undischarged,  diligence  might  be  done  upon  them, 
against  the  entailed  estates^  by  which  diligence,  conn 


travention  and  irritancy  of  the  entails  would  be  in- 
curred, and  the  estates  be  subject  to  be  evicted  and 
carried  off  from  Mr  Cochran  and  his  creditors.  ' 

The  d6fe.nder  maintained — 1.  That  the  pursuer 
stood  in  no  better  situation  than  an  ordinary  creditor 
of  the  bankrupt;  and  neither  at  common  law,  nor  by 
the  conception  of  the  various  deeds  of  settlement 
executed  by  Mr  Cochran;  senior,  was  entitled  to  ad-* 
judge  the  entailed  estates,  or  in  any  way,  direct  or 
indirect,  to  maintain  to  any  extent  a  preference  out  of 
the  rents  and  proceeds  thereof.  2.  That  the  heirs  of 
entail  were  not  bound  to  make  payment  of  the  provi- 
sions and  legacies  left  by  Mr  Cochran,  as  a  condition 
of  their  right  to  the  rents  and  proceeds  of  the  entailed 
estates.  3.  That  the  right  vested  in  the  defender,  aa 
tn^stee  for  the  whole  creditors,  to  the  life  interest  of 
the  bankrupt  in  the  entailed  estates,  was  preferable  to 
any  right  which  the  pursuer^  by  adjudication  or  other- 
wive,  Goufd  possibly  acquire.  4.  Thai  the  pursuer 
must,  at  all  events,  asdigu  over  to  the  defender,  for 
behoof  of  the  creditors,  the  security  she  might,  by  ad- 
judication or  otherwise,  be  entitled  to  acquire  over 
the  entailed  properties,  or  the  rents  and  annual  pro* 
ceeds  thereof. 

The  Lord  Ordinary  (Mackeniie),  on  13th  May 
1834,  pronounced  the  following  interlocutor : 

'*  The  Lord  Ordinary  having  considered  tlie  closed  record; 
the  revised  cases  for  the  parties,  and  whole  process,  finds,  that  the 
three  deeds  executed  by  the  late  Archibald  Coehran,  on  the  8d 
of  August  1809,  refer  to,  and  are  eonnected  with  one  another, 
and  must  be  viewed  as  constituting  one  settlement  of  his  estate : 
Finds,  that  in  the  general  disposition,  which  must  be  regarded 
OS  the  last  of  these  deeds,  and  as  forming  the  completion  of  the 
settlement,  Archibald  Cochran  expressly  declares,  *  Whereas  the 
estate  and  funds,  real  and  personal,  hereby  settled  by  me  on  my 
said  son  in  fee-simple,  may  be  nearly  adequate  to  the  special  bur- 
dens with  which  the  same  stand  charged,  as  well  aa  the  foresaid 
restricted  provision  ;  therefore  my  said  son,  by  accepting  hereof, 
or  my  entailed  estates,  in  terras  of  the  settlemeota  thereof,  and 
the  heirs  succeediMf  to  him  therein,  stand  pledged  and  engaged, 
as  aforesaid,  to.satiify  and  procure  discharges  and  extinctions  of 
every  debt  and  'obligation,  provision  and  bequest  of  every  de- 
scription, created  or  contracted  by,  or  incumbent  on  me ;  and 
that  in  such  habile,  proper  and  effectual  manner,  as  that  the  same 
shall  hereafter  cease  to  exist,  or  afford  action  or  execution  againat 
my  entailed  estates*.'  Finds  that  this  declaration  necessarily -im* 
plies,  that  the  entailed  estatea  were,  by  the  entailer,  intended  to 
be  subject,  not  to  his  debt?  only,  but  to  his  legacies,  and  that  the- 
institutes  and  heirs  of  entail  were  bound  to  pay  off  these  legacies, 
as  well  as  debts,  in  order  to  clear  these  entailed  estates :  Ftndr, 
that  this  declaration  is  followed  by  a  clause,  providing  a  epecial 
arrangement  for  payment  of  part  of  the  debt-  out  of  the  rents  of 
one  of  these  estates ;  but  finds  no  evidence  in  the  deeds  that  the 
liability  of  the  eutailed  estates,  or  heirs  of  entail,  was  intended 
to  pe  limited  to  the  effect  of  this  provision :  Finds  that  the  above 
declaration  cannot  be  held  pro  non  icripUf  nor  effect  be  denied 
to  the  intention  of  the  maker  of  the  deeds  appearing  fherefoy : 
Therefore,  finds  that  the  entailed  eatatea  are  liable  to  be  affected 
for  payment  of  the  legacies  libelled,  iii  tht-same  way  as  for  pay- 
ment of  the  entailer's  debts  :  And  finds  that  the  said  estates  being 
so  liable,  the  pursuer  is  preferable  on  the  rents  of  these  estates  to 
the  defender,  who  claims  orily  by  virtue  of  assignation  to  these 
rents  from  the  heir  of  entail :  Finds,  decerns,  and  declares,  in 
terms  of  the  first  conclusion  of  the  libel :  Finds  no  expenses  due 
to  either  party." 

^  The  defender  reclaimed :  and  the  cases  being  ad- 
vised, their  Lordiihips 

**  Alter  the  interlocutor  of  the  Lord  Ordinary  complained  of : 
Find  that  Vie  decluidK^ons  in  the  general  disposition  and  deeds 
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of  entail,  executed  by  ibe  late  Archibald  Cochran  on  the  3d  of 
August  1800,  founded  on  bj  the  pursuer,  do  not  import,  as  his 
intention,  that  the  estates  entailed  bj  him  should  be  liable  to 
the  payment  of  the  legacies  or  Toluotary  provisions  bequeathed 
by  him,  in^  the  same  manner  as  his  own  onerous  debt^ :  Find 
that  under  the  settlements  in  question,  the  pursoer  has  no  right 
or  title  to  affect  the  entailed  estates  for  payment  of  her  legacies: 
Find  that,  in  respect  of  the  title  completed  by  infeftment  in  the 
person  of  the  trustee  on  the  sequestrated  estate  of  the  present 
heir  of  entail  in  possession,  she  has  no  preferable  right  to  the 
rents  of  the  estate,  to  the  prejudice  of  the  trustee  and  the  per- 
sonal creditors  whom  he  represents,  and  that  in  the  sequestra* 
tion  of  his  estate,  she  must  rank  as  a  personal  creditor  thereon : 
Therefore,  sustain  'the  defences  for  the  trustee,  and  assoilzie 
him  from  the  whole  conclusions  of  the  libel :  Find  no  expenses 
due  to  any  of  the  parties,  and  decern  *.  And,  quoad  uitra,  remit 
the  cause  to  the  Lord  Ordinary  to  proceed  further  therein,  as 
bis  Lordship  may  seem  just." 

Lord  Ordinary^  Mackenzie. — Act»  Rutherfurd  ;  J.  Malcolm, 
S.S.C.,  AaenL — Alt.  Cowan;  Donaldson  and  Campbell,  W.S., 
^£tfA/f.— Mr  Holland,  C/erAr.— [{?./>.  1 


lUh  March  1835. 


Second  Division. — (G.  D.) 
No.  247. — John   Robertson,  Pur^uer^  v.  Robert 
Barclay  Allardice  and  John  Boswell,  De- 
.  fenders. 

Expenses — Jury  Trial — A  pursuer  being  found  entitled  to  the  ex- 
pemes  of  the  Jirtt  and  second  jury  trials  of  a  case^  and  the  de- 
Jenders  of  the  third — Held  the  pursuer  is  etititled  to  the  whole 
Jair  expenses  of  the  two  first  trials,  though  part  of  these  expenses 
had  availed  him  on  the  third — and  the  defenders  are  enliilrd  to 
the  expense  rf precognitions  of  witness  cited/or  the  third  /Wa/, 
though  thes^  precognitions  heuibeen  taken  preparatory  to  the  first 
triaL 

The  parsuer  brought  an  action  of  damages  against 
the  defenders  for  stating,  when  sitting  as  Justices  of 
Peace,  that  the  sentence  against  the  pursuer,  who  was 
convicted  before  them  of  poaching,  ought  not  to  be 
modified,  as  he  had  committed  certain  acts  of  theft. 
On  24th  March  1828,  the  pursuer  obtained  a  verdict 
for  £200  of  damages,  but  a  new  trial  was  granted,  on 
the  ground  that  the  damages  had  been  awarded  against 
the  defenders,  conjunctly  and  severally,  although 
charged  with  separate  acts  of  defamation.  On  the 
second  trial,  on  21st  July  1828,  the  pursuer  obtained  a 
verdict  against  each  of  the  defenders  for  £l25,  and  a 
motion  for  a  new  trial  was  refused.  A  bill  of  excep- 
tions against  the  judgment  refusing  a  new  trial  having 
been  disallowed  by  the  Court,  an  appeal  was  presented, 
and  the  judgment  reversed,  and  a  new  trial  ordered, 
on  the  ground  that  the  pursuer  was  bound  to  prove 
malice.  At  the  third  trial,  the  defenders  had  a  ver- 
dict. On  11th  March  1831,  an  interlocutor  was  pro- 
nounced, finding  the  pursuer  entitled  to  the  expenses 
of  ihe^rst  and  second  trials,  and  the  defenders  to  the 
expenses  of  the  third  trial.  In  taxing  the  accounts, 
the  auditor  did  not  allow  to  either  party  the  expense 
of  the  record  and  issues,  not  conceiving  these  to 
he  the  expenses  of  the  trials,  and  there  being  no 
interlocutor  finding  expenses  due  generally.  It 
was  objected  by  the  defenders  to  the  auditor's  re- 
port, that  he  had  allowed  to  the  pursuer,  as  part 
of  the  expense  of  the  first  and  second  trials,  ex- 
penses which  had  been  available  to  him  on  the  third 
trial,  and  that  the  auditor  had  disallowed  to  the  de- 
fenders the  expense  of  precognitions  required  for  the 


third  trial,  on  the  ground  that  these  had  been  taken 
by  them  preparatory  to  the  first  and  second  trials. 
The  Court,  on  considering  a  special  report  by  the 
auditor  on  6th  March  1835,  were  of  opinion  that  the 
pursuer  was  entitled  to  the  fair  expenses  of  the  first 
and  second  trials,  although  part  of  these  expenses 
might  have  been  available  to  him  on  the  third  trial,  and 
that  the  defenders  were  entitled  to  the  expense  of  the 
precognitions  of  the  witnesses  for  the  third  trial,  al- 
though these  precognitions  might  have  been  taken 
preparatory  to  the  first  and  second  trials.  The  Court 
therefore  pronounced  this  interlocutor : 

**  6/A  March  18S5.— The  Lords  having  considered  the  pie- 
ceding  report  by  the  auditor,  dated  the  2d  instant,  and  hIbo  re- 
considered the  other  reports  by  the  auditor,  dated  the  25tb  daj 
of  February  last— Approve  thereof  in  so  far  as  relates  to  tbe 
expetfses  incurred  by  the  pursuer  on  the  qiiescion  of  relt'Tancy, 
and  the  first  and  second  trials ;  and  firrther  find  both  defenders 
entitled  to  the  full  and  fair  expenses  incurred  by  them  re- 
spectively, of  the  third  triaU  including  precoenitions  and  other 
necessary  preparations,  without  reference  to  the  time  when  they 
were  incurred,  and  remit  to  the  auditor  to  re-examine  the  ac- 
counts in  reference  to  these  expenses,  and  to  report** 

The  auditor  reported,  that  the  expenses  incurred 
by  Mr  Allardice  in  precognosuing  witnesses  and  in- 
structing counsel  thereanent  for  iUe^rsl  trial,  ainoont- 
ed  to  £33,  2.  6^  and  that  those  incurred  by  Mr 
B(>9vrell,  for  the  same  trial,  amounted  to  £3,  16. 6w 
The  auditor  stated  that  he  inclined  tu  agree  with  the 
pursuer,  that  the  precognitions  taken  by  the  defenders 
for  the  first  trial,  could  not  hare  been  aratlable  on  the 
third  trial,  because  the  whole  evidence  was  printed  in 
the  bill  of  exceptions ;  and  at  the  third  trial,  the  ques- 
tion turned  on  whether  there  was  proof  of  malice  led 
by  the  pursuer,  and  the  defenders  led  no  evidence. 
The  auditor,  however,  reserved  the  point,  whether 
these  expenses  should  be  allowed,  to  be  disposed  of  by 
the  Court. 

The  Court,  on  Mr  Barclay  Allardice'a  account  of 
expenses,  pronounced  this  interlocutor : 

'*  The  Lords  having  advised  this  account  of  expenses,  with 
the  auditor's  report  thereon,  and  also  the  report  by  him,  dated 
the  7tb  day  of  Murch  instant.  Approve  thereof,  with  the  addi- 
tion of  the  sum  of  £l^  2.  6.  of  expense  incurred  in  precog- 
noscing  witnesses  and  instructing  counsel,  and  decern  for  puj- 
ment  of  the  sum  of  j£97,  2.  J.,  together  with  the  dues  of  ex- 
tract." 

And  on  Mr  BoswelFs  accoant  they  pronounced 
this  interlocutor : 

**  The  Lordn  having  advised  this  account  of  expenses,  with 
the  report  of  the  auditor  thereon,  and  also  the  report  by  him, 
dated  the  7th  day  of  March  instant.  Approve  thereof,  with  the 
addition  .of  £3,  IG.  6.  for  expenses  incurred  in  precognitions, 
and  decern  for  payment  of  the  sum  of  £57,  7.  8.,  together  with 
the  dues  of  extract." 

On  the  pursuer's  accoonty  this  interlocutor  was  pro- 
nounced : 

**  The  Lords  having  advised  this  account  of  expenses,  with 
the  auditor's  report  thereon,  Approve  thereof,  and  decern  against 
the  defenders,  conjunctly  and  severally,  for  payment  of  the  sum 
of  £11 6,  19.  2.,  being  the  balance  of  the  above  sum  of  £271, 
28.  lid.,*  after  deducting  the  sums  found  due  to  the  defenders 
by  the  interlocntora  of  the  Court  of  this  date,  together  with  the 
dues  of  extract." 

*  The  sum  this  account  was  originally  taxed  at  by  the  au- 
ditor* 
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Jci,  Skene;  James  Buriie«i«,  S.S»C.f  Assent. — AU.  H.  J. 
Robertson;  Walter  Dutbie,  W.S.,  aod  Alexander  Boswell, 
W.S.,  ^»#«/#.— Lr^.T).] 

IIM  March  1833. 

SrcoNO  DirisioN. — (W.  H.  D.) 

No.  248. — Earl  op  Hopetoun  Pursuer^  v.  Earl  of 

RosEBERY,  Defender, 

Kirk — Patronage —  Annexation  — Vice- Presentation  —Statute 
1617»c.  3. — The  patronages  of  two  parishcM^  derived  from  dif- 
ferent authors,  and  holding  of  different  superiors,  having  become 
rested  in  one  proprietor,  on*i  these  parishes  being  imtnediateiy 
thereafter  united  by  a  decree  of  the  Commissioners  for  the  Plan^ 
tation  of  Kirks  untler  the  Act  1617,  e,  3;  and  the  proprietor 
having  after  tvanls  sold  the  right  of  patronage  Monging  to  I  fie 
smaller  of  these  pariiheSf  and  thereafter  transmitted  to  another  ^ 
purchaser  the  ptitronage  of  the  inrger  parisk'— Held  that  the  aii- 
neJtaiian  pf  the  parishes  did  tud  extinguish  the  separafe  rights  of 
yatronage  pertaining  originality  to  each  of  them^  but  thai  the 
same,  including  the  right  o/* rice-presentation,  existed  thereafter, 
aful  were  duly  trannmitted  to  each  of  these  purchasers,  and  their 
heirs  respectively,  along  with  the  other  rights  and  ftrivileges  vested 
in  patrons. 

This  was  an  action  of  declarator  to  have  it  fonnd 
that  the  pursuer,  the  Earl  of  Hopetoun,  was  entitled 
to  a  vice-patronage  or  right  of  presentation  in  the 
church  of  Dalmeny,  along  with  the  defender,  the  Earl 
of  Roaebery.  The  ground  of  the  claim  resolved  itself 
into  this,  that  the  pursuer  was  now  by  progress  the  pro- 

Iirietor  of  the  lands,  and  right  of  patronage  of  the 
ands  of  Auldcathy,  which,  previous  to  the  vesir  1617, 
formed  a  separate  parish  from  Dalmeny,  but  which, 
In  virtue  of  the  Act  of  Parliament  then  passed  anent 
the  anion  of  churches,  were  in  1618  annexed  to  Dal- 
meny :  That  by  that  annexation  the  right  of  patron- 
age became  legally  vested,  alternis  vicibus^  in  the 
proprietors  of  Auldcatliyand  of  Dalmeny;  and  there- 
fore that  the  pursuer,  as  now  in  right  of  the  lands 
and  patronage  of  Auldcathy,  in  virtue  of  the  title»  set 
forth  in  the  summons,  was  entitled  to  exercise  a  right 
of  alternate  presentation  to  the  church  of  Dalmeny, 
along  with  the  defender,  the  Earl  of  Rosebery,  in 
whom  the  lands  and  patronage  of  Dalmeny  were  ad- 
mittedly vested.  The  titles  and  facts  on  which  the 
pursuer's  claim  arose  were  narrated  in  his  summons 
in  the  following  terms : 

*'  That  the  pnrsuer  is  beir  of  entail  in  right  and  possession  of 
the  entailed  estates  of  Hopetoun,  comprehending  the  lands  of 
Auldcathy  after  mentioned,  with  the  advocation,  donation,  and 
right  of  patronage  of  the  parish  kirk  of  Auldcathy,  lying  within 
the  shire  of  Linlithgow :  That  the  parish  of  Auldcathy  and 
kirk  thereof,  which  is  now  annexed  and  united  to  the  parish  and 
kirk  of  Dalmeny,  was  anciently  a  separate  and  distinct  parish 
and  kirk :  That  by  a  Statute  passed  in  the  Parliament  of  Scot- 
land, in  the  year  of  our  Lord  1617,  cap.  3,  power  is  granted  to 
the  Commissioners  for  Plantation  of  Kirks  and  Valuation  of 
Teinds,  not  only  to  erect  new  churches  and  parishes,  where  that 
ivy  be  necessary,  but  also  to  unite  into  one  such  parishes  as 
tWy  may  judge  proper,  but  with  this  special  provision,  that  if  it 
shculd  be  thought  necessary  to  unite  kirks  belonging  to  the  pre- 
sentation of  different  patrons,  *  the  presentation  of  the  ministeris 
shall  be  appoynted  by  the  saidis  commissioners  to  pertain  to  the 
patrons  ahernalis  vieibust  to  the  which  commissioners,  his  Ma- 
jesty and  the  Estates  does  recommend  and  refer  to  consider  and 
appoint  further  sick  solide  order  as  may  be  maist  convenientlie 
takin,  and  stand  with  the  least  prejudice  of  any  of  the  patrones, 
and  93  they  sail  be  fund  to  have  more  or  less  interest  in  the  kirkis 
to  be  so  united.'  That  under  the  authority  of  the  said  Statute, 
an  action  was  raisedi  in  or  about  the  year  1618,  before  the  Com- 


missioners for  the  Plantation  of  Kirks,  at  the  instance  of  Sir 
William  Oliphont  of  Newton,  Knight,  King's  advocate,  and  Mr 
Thomas  Henderson,  procurator  for  the  Church,  against  Thomas 
Lord  Binning,  beritidile  proprietor  and  tacksman,  and  party 
having  special  interest  in  the  plantation  of  the  kirk  of  Dalmeny ; 
and  against  the  said  Thomas  Lord  Binning  as  patron,  Thomas 
Hamilton,  Master  of  Binning,  hU  eldest  son*  and  his  tutors  and 
eurators,  as  tackmen  of  the  teinds  of  the  kirk  of  Auldcathy,  and 
Mr  .lohn  GibbiesoiT,  minister  of  the'said  kirk  of  Dalmeny,  and 
parson  and  vicar  of  the  kirk  of  Auldcathy,  concluding  to  have 
tbe  said  parish  of  Auldcathy  united  and  annexed  to  the  said 
parish  of  Dalmeny:  That  upon  the  21st  January  1618,  decreet 
of  union  was  pronounced  by  the  'said  commissioners,  by  which 
they  united  and  annexed  the  kirk  and  parish  of  Auldcathy  to  the 
kirk  and  parish  of  Dalmeny,  and  ordained  the  same  to  be  served 
by  one  minister,  and  decerned  and  ordained  the  same  to  be  and 
remain  a  conjunct  parish  Idrk  in  all  time  coming,  to  be  called  the 
parish  kirk  of  Dalmeny :  That  at  the  date  of  the  said  union  of 
tbe  parishes  of  Dalmeny  and  Auldcathy,  the  said  Thomas  Lord 
Binning,  formerly  Sir  Thonias  Hamilton  of  Binning,  and  after- 
wards  successively  Earl  of  Melrose  and  Haddington,  was  patron 
of  both  kirks,  and  proprietor  of  tbe  lands  and  bnrony  of  Dalmeny, 
and  of  the  lands  of  Auldcathy :  That  the  said  Thomas  Lord 
Binning  acquired  right  to  the  said  lands  of  Auldeathy«  with  the 
right  of  patronage  of  the  said  kirk,  by  purchase,  from  George 
Lawder  of  Bass,  conform  to  contract  of  alienation,  dated  19th 
M^y  1608,  and  registered  in  the  books  of  Session  1 3th  June 
thereafter ;  whereby  the  said  George  Lawder,  with  consent  of 
his  spouse  and  son,  sold  and  disponed  to  the  said  Thomas  Lord 
Binning^  then  Sir  Thomas  Hamilton,  and  the  heirs-male  pro- 
created or  to  be  procreated  of  his  body ;  whom  failing,  to  Thomas 
Hamilton  of  Priestfield,  his  father,  and  the  heirs-male  to  be  pro- 
created between  him  and  £ni£iibeth  Murray,  his  second  wife ; 
whom  all  failing,  to  tbe  heirs  and  assignees  whatsoever  of  the* 
said  Sir  Thomas  Hamilton,  all  and  whole  the  lands  of  Auld- 
cathy, parts,  pendicles,  and  all  their  pertinents,  with  the  advoca- 
tion and  right  of  patronage  of  the  kirk  thereof,  lying  within  the 
barony  of  Kinniel  and  sheriffdom  of  Linlithgow  :  That  the  said 
Sir  Thomas  Hamilton  was  infeft  in  tbe  said  lands  and  patronage 
of  Auldcathy,  conform  to  charter  dated  19th  May  1608,  granted 
by  the  said  George  Lawder,  in  implement  of  the  foresaid  con- 
tract of  alienation,  and  instrument  of  sastne  thereon,  dated  28th 
May  thereafter,  and  conform  to  charter  of  confirmation  granted 
by  James  Marquis  of  Pkmilton,  tbe  superior,  dated  3d  May 
161 1 ;  to  which  charter  of  confirmation  there  is  added  a  novodamue 
and  precept  of  sasine  in  favour  of  the  said  Sir  Thomas  Hamil- 
ton of  Binning,  and  the  series  of  heirs  above  mentioned,  and  on 
which  charter  infeftment  was  passed,  conform  to  instrument  of 
sasine,  dated  29th  June  1611:  That  the  said  Sir  Thomas 
Hamilton  and  his  ancestors  bad  long  been  possessed  of  the  kirk 
hinds  and  manse  and  offices  of  Dalmeny ;  and  hi  1596  the  said 
Sir  Thomas  obtained  from  Andrew,  Commendator  of  Jedburgh, 
a  demission  of  tbe  kirk  of  Dalmeny  or  Duroany,  formerly  per- 
taining to  the  Abbey  of  Jedburgh,  and  a  tack  of  tbe  teinds 
thereof:  That  in  the  year  1606,  an  Act  of  Parliament  was  pass- 
ed in  favour  of  tbe  said  Sir  Thomas,  whereby  there  is  excepted 
'  forth  of  the  erection  of  the  lands  and  kirks  of  tbe  Abbscie  of 
Jedburgh,  appointed  to  be  made  in  favour  of  Alexander  Earl  of 
Home,  all  and  baill  the  kirk  lands  of  Dumaoy ;  together  with 
the  advocation,  donation,  ond  right  of  patronage  of  the  kirk  of 
Dumany,  wherein  Sir  Thomas  Hamilton  of  Monkland,  Knight, 
his  Highness*  advoeate,  stands  heritably  infeft  ;*  and  which  Act 
*  decernia  and  declaris  the  said  Sir  Thomas  and  his  heirs  to  hold 
the  said  lands  and  patronage  foresaid  immediately  of  our  So- 
vereign Lord  in  all  time  coming ;  and  to  that  effect,  tbe  said 
Estates  bave  dissolved  and  dissolve  the  said  kirk  lands  of 
Dumany  from  tbe  general  act  of  annexation  of  the  kirk  lands  to 
the  Crown,  and  from  all  other  acts  of  annexation  made  there- 
anent,  to  the  effect  tbe  same  may  be  of  new  disponed  by  his 
Majesty  to  the  said  Sir  Thomas,  to  be  bolden  of  his  Majesty  ift. 
free  blench  farm,  for  payment  of  such  duty  as  his  Majesty  pleased 
to  grant  tbe  same ;  and  sicklike,  the  ssid  Estates  ratify  and  ap- 
prove the  procuratory  of  demission  of  the  said  kirk  of  Dumany 
made  by  umqubtl  Andrew,  Commendator  of  Jedburgh,  for  de- 
mittingand  resigning  of  the  said  kirk  in  his  Majesty's  hands; 
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together  with  the  instrument  of  demission  of  the  same  foIJowio^ 
thereupon,  with  the  infertment  granted  by  his  Majesty  to  the 
mid  Sir.Thooma  and  his  foresaids,  of  the  adrocatioii,  donation, 
and  right  of  patronage  of  the  said  kirk  of  Dumanjr,  and  dissolu- 
tion of  the  said  kirk  from  the  abbey  of  Jedburgh,  specified  and 
contained  in  the  said  infeitmerit :  Likeas  the  said  Estates,  con- 
sidering that  not  only  the  said  kirk  of  Dumany  was  of  old  dt- 
mitted  by  the  said  umquhil  Andrew,  Comroendator  of  Jedburgh, 
IA  his  Migesty*8  hands,  but  also  that  the  said  Alexander  Earl  of 
Home  has  of  late  made  demission  and  resignation  in  his  Ma- 
jesty's hands  of  the  haill  spirituality  and  kirks  of  the  said  abbey 
pf  Jedburgh,  and  in  respect  thereof  has  suppressed  the  said 
•bbacie,  and  ordained  the  memory  thereof  to  cease  and  to  be  ex- 
tinguisiied  in  ^1  time  coming :  Therefore  the  said  Estates  have 
of  new  dissolved  the  kirk  of  Dumany  from  the  said  abbacie  of 
Jedburgh)  to  the  effect  the  same  may  be  disponed  by  his  Ma- 
jesty to  the -said  Sir  Thomas,  in  such  form  and  manner  as  it 
shall  please  his  Mniesty  to  gire  the  same**  That  in  the  year 
1615,  the  said  Sir  Thomas,  then  Lord  Binning,  purchased  the 
lands  and  barony  of  Dalmeny  from  Robert  Moubray  of  Barn- 
bongall ;  and  that  on  the  5th  August  1617  a  Crown  charter  was 
passed,  granting  the  whole  of  the  foresaid  kirk  lands  of  Dalmeny, 
with  the  right  of  patronage  of  the  kirk  thereof,  and  the  said 
lands  and  barony  of  Dalmeny,  and'  others  therein  more  fully 
mentioned,  to  the  said  Thomas  Lord. Binning,  and  the  heirs- 
itude  of  Bis  body  lawfully  procreated  or  to  be  procreated ;  whom 
lailingy  to  his  nearest  and  lawful  -heirs-male  bearing  the  name  of 
Hamilton,  and  assignees  whatsoever,  and  erectiflg  the  whole  sub- 
jects therein  granted  into  the  lordship  of  Binning :  That  the 
foresaid  decreet  of  union  by  the  said  commissionc^rs  bears,  that 
the  said  Thomas  Lord  Binning  produced  the  tack  of  the  teinds 
of  the  said  parish  of  Auldcathy,  and  the  infeftments  and  heri- 
table rights  made  and  granted  to  bkn  and  his  heirs  therein  men- 
tioned, of  the  patronages  of  the  said  two  kirks  of  Dalmeny  and 
Auldcathy,  and  of  the  haill  teinds  of  the  said  parish,  great  and 
amall.  both  parsonage  and  vicarage  of  Dalmeny,  and  that  the 
■aid  commissioners  ratified  and  approved  the  said  writs  to  the 
taid  Thomas  Lord  Binning  and  his  heirs  therein  contained,  for 
th0  patronages  of  the  said  kirks  of  Dalmeny  and  Auldrathy, 
finited  as  said  is,  as  also  the  heritable  rights  of  the  said  teinds, 
C|reatand  small,  of  the  parish  of  Dalmeny,  and  the  tacks  and 
rights  of  the  teinds  of  Auldcathy,  and  declared  the  same  to  be 
good,  valid,  effiectual,  and  sufficient  rights  to  the  said  Thomas 
Lord  Binning,  and  the  said  Thomas  Master  of  Binning,  and  their 
foresaids  respective  for  ever :  That  in  the  jenr  1621,  an  Act  of 
Parliament  was  passed  in  fiivour  of  the  said  Tliomas  t.ord  Bin- 
fling,  then  Earl  of  Melrose,  afterwards  Earl  of  Haddington,  ra- 
tifying his  charters  and  infeftments  of  the  lordship  of  Binning ; 
tad  also  the  foresaid  decreet  of  the  Commissioners  for  the  Plan- 
tation of  Kirks,  in  the  haill  heads,  points,  clauses,  and  articles 
thereof:  That  by  the  foresaid  titles,  which  were  ratified  and 
confirmed  by  the  said  Act  of  Parliament,  the  said  Earl  held  the 
said  two  patronages  of  Dalmeny  and  Auldcathy  of  difft^rent 
Buperiorsy  destined  to  different  series  of  heirs,  and  that  notwith- 
standing of  the  union  and  annexation  of  the  parishes,  the  respec-r 
■tive  rights  of  patronage  thereof  remained  entire  and  unimpaired : 
That  in  tbe  year  1646,  John  fourth  Earl  of  Haddington,  in  ex- 
change partly  for  certain  lands  in  the  parish  of  Dalroenv,  and 
Srtly  for  a  sum  of  money,  disponed  to  James  Menteith  of 
srsebank,  the  lands  of  Auldcathy,  with  the  pertinents  thereof, 
and  the  advocation,  donation,  and  right  of  patronage  of  the  kirk 
of  Auldcathy,  and  assigned  to  him  the  tack  of  the  teinds  thereof; 
and  the  said  James  Menteith  was  infeft  in  the  said  lands  and 
patronage  of  Auldcathy,  conform  to  instrument  of  sasine  in  his 
favour,  proceeding  upon  a  charter  of  resignation  by  the  Duke  of 
Hamilton,  tbe  aapenor :  That  the  said  lands  and  patronage  of 
Auldcathy  remained  in  the  family  of  Menteith  of  Karsebank 
am  the  year  1721,  when  James  Menteith  of  Auldcathy  sold  and 
.(^poned  to  Charles  Earl  of  Hopetouu  the  said  lands  of  Auld- 
'^tbv,  with  the  advocation,  donation,  and  right  of  patronage  of 
f^e  kirk  thereof*  and  the  teinds  belonging  thereto ;  That  the 
l^id  Charles  Earl  of  Hopetoun  entailed  the  foresaid  lands  and 
jDatroB^e,  along  with  his  other  estates,  in  .the  contract  of  mar- 
Tiage  oOiis  ddest  son  Lord  John  Hope,  upon  a  certain  series  of 


I 


h^lrs ;  and  amongkt  tbe  other  wHts  aqd  s6cdrides  of  his  ftutef i 
assigned  th6  foresaid  charter  of  tbe^d  lands  and  patrom^  by 
the  superior,  in  favour  of  his  saidaun  and  tbe  heirs  of  entail  therein 
mentioned  :  That  the  said  John  Lord  Hope,  afterwards  fUri  of 
Hopetoun,  died  without  taking  infeftment  upou  the  said  chsrter ; 
but  his  son  James  Earl  of  Hopetoun  was- duly  infeft  in  the  said 
lands  and  patronage  of  Auldcathy,  and  teinds  of  the  kirk  thereof^ 
conform  to  instrument  of  sasine  in  his  favour,  proceeding  upon  (hs 
foresaid  charter  of  resignation,  dated  15tb  ani  registered  19th 
November  1784,  and  that  the  pursuer  Is  now  in  tbe  course  of 
making  up  his  title  to  the  said  lands  of  Auldcathy,  and  tbe  pt- 
tronage  and  teinds  of  the  kirk  thereof,  as  heir  of  entail  to  (be 
said  Jam^  Earl  of  Hopetoun,  his  uncle :  That  the  pnrsncr 
and  his  predecessors  have  thus  been  in  undoubted  possession  of 
the  said  lands  of  AuldcaAhy^  and  the  right  of  patromige  of  the 
kirk  and  teinds  thereof,  since  the  year  1646,  when  tbe  saou 
were  sold  by  the  Earl  of  Hi^dinj^ton  as  aforesaid,  and  in  virtae 
0f  such  right  and  possession  have  always,  with  the  assent  of  tbe 
Earls  of  Koseberv,  tbe  proprietors  of  tbe  lands  of  Dalmeny  sitd 
patrons  of  the  kirk  thereof,  and  ail  others,  been'  in  the  exercise 
of  tbe  right  of  titularity  qua  patrons  of  tbe  teinds  of  Auldcatiiy 
in  tbe  localities  of  the  said  united  parish,  and  of  all  the  other 
privileges  resulting  from  the  right  of  patronage  of  the  said  parish 
of  Auldcathy  and  of  the  teinds  thereof:  That  the  fanily  of 
Haddington,  after  having  so' alienated  tbe  patronage  of' Add- 
eathjr,  continued  to  hold  tbe  lands  and  barony  of  Dalmeny,  niritb 
tbe  right  of  patronage  of  the  kirk  thereof,  till  the  year  1662, 
wheii  the  same  were  conveyed  to  Sir  Archibald  PriiAiose,  cteik 
Master,  the  ancestor  of  the  Earis  of  Rosebery*  and  that  the 
same  are  now  held  by  Arebibald  John  Earl'of  Rosebcry:  That 
by  the  foresaid  Act  of  Parliament*  passed  in  tbe  year  1617, 
chap.  3,  and  by  the  practice  of  the  law  of  Scotland,  where  pa- 
rishes are  united,  a  vice-patronage,  or  righ^  of  alternate  pre- 
sentation of  a  minister,  belongs  to  the  party  having  right  to  the 
patronage  of  each  of  the  original  parishes  so  united :  That  after 
the  union  of  the  said  two  parishes  of  Dalmeny  and  Auldcsthft 
and  soon  after  the  Earl  of  Haddington  had  sold  tbe  patrooage 
of  the  kirk  of  Auldcathy  to  the  said  James  Menteith,  tbe  au- 
thor of  the  pursuer/  the  rights  of  patrons  to  tbe  patronage  of  the 
parish  churches  in  Scotland  was  abolished  by  Act  of  Parliameot 
in  tbe  yetfr  1649,  and  the  appointment  of  ministers  was  gireo 
to  the  congregations;  the  right  of  patronage  was  restor^  ts 
^he  patrons  in  1661,  and  again  abolished  in  1690,  and  the  sp- 
pointoient  given  to  the  heritors  and  elders;  and  in  1713  it 
was  again  restored  to  the  patrons :  That  in  consequence  of 
these  Acts  of  Parliament  abolishing  patronages,  neither  the 
foresaid  James  Menteith  of  Karselmnk,  the  pursuer's  author, 
nor  the  said  Sir  Archibald  Primrose,  the'ancesfor  of  the  said 
Archibald  John  Earl  of  Rosebery,  had  any  opportonity  of  exer- 
cising their  respective  rights  of  alternate  presentation  to  the 
said  conjunct  and  united  parish  of  Dalmeny  and .  Anldcath|^, 
until  long  after  the  Act  of  Parliament  of  1712,  by  which  their 
rights  were  restored;  because,  at  the  date  of  that  Act,  Mr 
James  Nasmyth,  who  had  been  appointed  by  the  heritors  and 
elders,  was  minister  of  the  said  united  parish,  and 'continued  ia 
the  incumbency  thereof  till  1775.** 

The  summonB  went  on  to  atate,  that  upon  the  deatb 
of  this  Mr  Naamyth  la  1775^  the  Rer.  Mr  Thomai 
Robertson  was  presented  to  the  said  united  parish  bj 
the  then  Earl  of  Boseberv,  designing  bimsdf  sole 
patron  of  the  parish  of  Dalmeny.:  That  at  the  meet- 
ing df  tiie  presbytery  of  Jjiniithgow*  where  this  pre- 
sentation was  produoedy  a  protest  was  gireo  in  on  bebslf 
of  the  fiarl  pf  Hopetoun  (the  pursuer's  grandfather)) 
to  the  effect  that  he,  as  patron  of  the  parish  of  Auld- 
cathy, now  nnited  to  the  parish  of  Dalmeny,  bad  a 
right  tO'the  patronage  of  the  said  parish  of  Auldcatby) 
and  to  present  jp^r  viccSt  with  the  patron  of  the  parish  of 
Dalmeny,  a  n^inister  to  the  said  nnited  parish  of  Dal- 
meny;  and  that  his  not  eseercising  his  right  as  rice- 
patron  topresont  on  this  vacancy  should  in  nowa^liort 
or  prejudice  his  right  to  present  on  Vie  next  -^r  any  fu- 
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lure  vacancy.  This  protest  was  duly  recorded  in  the ' 
presbytery  books,  as  also  an  answer  to  the  same  on 
behalf  of  the  Earl  of  ilosebery,  denying  Lord  Hope- 
toun's  right:  That  the  said  Dr  John  Robertson,  the 
Earl  of  Iioseb^ry*s  presentee  on  this  occasion,  con- 
tinued the  inoarobent  till  his  death  in  1800:  That 
althoDgh^the  then  Earl  of  Hopetoun  ("the  pnrsner's 
uncle),  upon  the  death  of  the  said  Dr  John  Robertson, , 
had  an  undoubted  title,  in  the  exercise  of  his  right  of 
vice-patronnge,  to  present  a  minister  to  the  united 
parish  on  the  occasion  of  this  vacancy ;  nevertheless, 
the  said  Earl  of  Rosebery,  or  his  successors,  illegally 
interfered  with,  and  usurped  the  right  of  the  Earl  of 
Iloptftonn,  by  nominating  and  appointing  the  Rev. 
James  Greig  to  be  minister  of  the  united  parish: 
That  Lord  Hopetoun  forbore  on  this  occasion  to  no- 
minate and  appoint  a  minister,  from  considering  Mr 
Greig  tp  be  a  Qt  and  proper  person  for  the  office,  and 
frum  a  wish  not  to  delay  the  filling  up  of  the  vacancy. 
But  on  this  occasion  also  he  made  a  protest  at  his 
instance  be  taken  and  recorded  in  the  books  of  the. 
presbytery,  to  the  effect  that  it  should  not  prejudice 
his  right  to  present  on  the  next,  or  any  future  vacancy 
in  the  parish :  Titat  the  said  Rev.  Mr  Oreig  having 
died'on  or  about  the  17th  March  1829,  the  pursi^er 
was  about  to  exercise  h|s  right  of  vice-patronnge  by 
presenting  a  minister  to  the  parish,  when  he  was  in- 
formed by  the  agents  of  Lord  Rosebery,  that  his 
Lordship  had  given  a  presentation  to  the  vacant  parish 
in  favour  of  Mr  Scott,  although  the  pursuer  baa  pre- 
viously intimated  his  willingness  to  present,  along  with' 
Lord  Rosebery,  a  person  named  by  the  latter,  or  to 
approve  of  a  presentee  named  by  him,  provided  his 
Lordship  would,  by  a  legal  instrnment,  admit  that  tt|e 
pursuer's  acqniescence  was  not  to  injure  his  legal 
right;  and  that  the  pursuer  intended  to  bring  an  ac- 
tion forthwith,  for  having  his  right  fonnd  and  de- 
clared. 

The  sammons  concluded  to  have  it  fonnd  and  de- 
clared. Viler  alia,  that 

"  the  pursuer,  the  said  John  Earl  of  Hopetoun,  in  virtue  of  his 
rii;ht  of  patronage  of  the  parish  of  AuUlcathy,  and  of  the  fore- 
said Act  of  Parliament,  has  good  and  undoubted  right  and  title 
to  the  advocation,  donation  aud  right  of  patronage  of  the  said 
tliurch  and  united  parish  of  DAlineny,  aitrmis  vicibus,  along 
with  the  nM  Archibald  John  Burl  of  Rosebery,  uo«r  and  in  alU* 
time  cogniiig." 

In  defence  to  this  action  it  was  stated — That  the 
church  of  Dalmeny  was  originally  considerable,  being 
rated  in  the  old  taxationroil  at  fifty  merks,*  while  in 
the  same  roll  the  church  of  Auldcathy  is  rated  only  at 
four  merks:  That  when  Sir  Thomas  Hamilton  ac- 
quired the  patronage*  of  both,  he  saw  the  inadequacy 
of  the  stipend  of  Auldcathy  to  support  a  minister,  and 
determined  that  the  duties  of  both  parishes  should  in 
future  be  discharged  by  one  minister:  That  he  ac- 
cordingly, fn  1<>10,  presented  Mr  Thomas  Gibbieson, 
already  minister  of  Dalmeny,  to  the  parsonage  and 
vicarage  of  Auldcathy:  That  in  the  decree  of  annex- 
ation of  the  two  parishes  in  1618,  nothing  is  said  as 
to  the  patronage  of  the  new  parish  thus  formed — the 
commissioners  being  apparently  aware  that  they  had 
no  power -uttder  the  Acf  to  award  an  alternate  pre- 
ifentation,  .tbe^  patronage  of  the  t  war  churches  being  in 


the  same  individual :  That  Sir  Thomas  Hamilton  con- 
sidered the  patronage  of  Auldcathy  as  sunk  by  this 
decreet  in  the  parish  of  Dalmeny :  That  in  the  con- 
tract of  sale' of  the  lands  of  Auldcathy  to  Meiiteith 
of  Karsebaiik  in  1646,  although  the  advocation,  dona- 
tion, and  right  of  patronage  of  the  extinguished  kirk 
of  Auidcatliy  is  conveyed  to  Menteith,  the  intention 
of  that  conveyance  was  to  secure  the  purchaser  the 
more  effectually  in  the  lease  of  the  tithes  granted  by 
the  commissioners  to  the  Master  of  Binning,  and  now 
conveyed  along  with  the  lands  to  Menteith :  That  on 
theyprecept  of  sasine  in  this  contract  Menteith  took 
infeftment,  but  the  instrument  of  sasine  does  not  bear 
that  infeftment  was  taken  in  the  patronage  of  Auld- 
cathy :  That  Menteith  afterwards  obtained  in  1647,  a 
chartf^r  of  resignation  from  the  Duke  of  Hamilton,  the 
superior,  the  sasine  on  which  bears  delivery  of  the 
symbols  of  patronage  in  the  church  of  Auldcathy. 
^o  other  sasine  in  the  patronage  of  Auldcathy  ap'^ 
peared  to  have  been  taken  fur  137  years.  The  lands 
were  sold  by  Menteith  in  f721  to  the  ancestor  of  th^ 
pursuer,  Charles  l^rl  of  Hopetoun,  by  disposition, 
which  also  bore  a  conveyance  of  the  patronage  of 
Auldcathy.  A  charter  of  resignation  was  obtained  by 
the  Earl  from  the  D^ke  of  Hamilton,  the  superior,  in 
1727  ;  but  thto  right  remained  personal  till  infeftment 
was  taken  in  1784  by  James,  then  Earl  of  Hopetoun: 
The  infeftment  likewise  bore,  that  delivery  of  the 
symbols  of  patronage  took  place  within  the  church  of 
Auldcathy.  This  was  the  last  sasine  taken  in  the 
lands  and  patronage  of  Auldcathy.  The  pursuer  was 
now  in  the  course  of  making  up  titles  to  the  said 
James  Earl  of  Hopetoun.  The  defender,  on  the  other 
hand,  holds  his  right  to  the  lands,  barony,  and  patron- 
age of  Dalmeny,  by  progress  from  Sir  Archibald 
Primrose,  to  whom,  in  1662,  they  were  sold  and  coa« 
Veyed  by  the  Earl  of  Haddington.  The  disposition 
conveyed  to  Sir  Archibald  the  lands  and  barony  of 
Dalmeny,  &c 

*<  with  the  advocation,  donation,  and  right  of  patronage  of  the 
cbapUuncy  and  altarage  of  St  Adaman,  founded  In  the  kirk  of 
Dalmeny,  and  of  all  other  kirks,  altarages,  and  chaplaincies  of 
the  samen,  with  the  pertinents,  lying  within  the  sheriffdom  of 
Linlithgow  ;  and  sickliire,  all  and  sundry  the  kirk  lands  of  DaU 
meny,  parts,  pendicles,  and  pertinentsof  the  samen  whatsoever; 
and  likewise  all  and  baill  the  parish  kirk  of  Dalmeny,  with  al} 
and  sundry  teind-sheaves,  and  other  teinds,  fruits,  rents,  and 
emoluments  and  duties,  as  well  parsonage  as  vicarage,  of  the 
samen,  with  the  advocation,  donation,  and  right  of  patronage  of 
the  said  parish  church  and  parish  of  Dalmeny,  parsonage  and 
vicarage  thereof."  ^ 

The  clause  of  warrandice  in  the  said  disposition 
warrants  the  conveyance  of  the  said  right  of  patronage 
and  teinds  from  all  facts  and  deeds  done  by  the  Earl 
and  his  foresaids,  or  any  of  his  predecessors ;  and 
though  it  spejcially  excepts  from  the  warrandice  such 
deeds  as  the  Edrl  or  his  predecessors  had  done  in 
favour  of  the  remanent  heritors  of  the  parish  of  Dal* 
tneny,  for  the  teinds  of  their  lands,  and  of  the  minister 
of  Dalmen  V,  by  decreets  of  plat  and  augmentation  of 
the  stipend,  it  made  no  allusion  to  any  conveyance  of 
the  patronage  of  Auldcathy,  or  to  any  vice-presentation 
in  the  patronage  of  Dalmeny  having  been  previously 
granted.  A  charter  of  resignation  of  the  foresaid 
barony,  teinds^  and  patronagei  was  thereafter  obtained 
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on  ISih  September  1665,  by  Sir  Archibald  Primrose 
from  the  Crown,  and  infeftment  taken  thereon  on  23d 
September.  The  nuccesaive  titles  made  up  by  his  son 
Sir  Archibald  Primrose,  afterwards  Lord  Rosebery, 
by  James  Earl  of  Kosebery,  by  John  X»ord  Dal  men  y, 
Neil  late  Earl  of  Rosebery,  and  the  defender,  were  all 
in  the  same  terms.  On  the  face  of  these  titles  the  de- 
fender is  the  undoubted  proprietor  of  the  patronage  of 
the  kirk  of  Dalraeny,  and  of  all  kirks  and  altarages  of 
the  same,  without  any  restriction,  exception,  or  com- 
peting right  in  the  person  of  another.  This  right  of 
patronage  had  been  regularly  exercised  by  the  de- 
fender and  his  authors  on  every  occasion  on  which  a 
vacancy  in  the  church  of  Dalmeny  occurred :  and 
where,  from  the  existing  law  of  the  country,  the  right 
of  presentation  could  not  itself  be  exercised,  they  had 
performed  other  acts  indicatire  of  their  right  as  pa- 
trons :  That  no  appearance  was  made  by  the  defender's 
authors,  as  pretended  vice-patron's,  till  1775,  when  the 
foresaid  protest  was  taken  for  John  Earl  of  Hopetoun  : 
That  at  the  date  of  this  protest,  Earl  Jolin  had  no 
feudal  title  to  the  patronage  of  Auldcathy.  He  had 
not  even  served  heir  to  his  father,  and  died  in  ap- 
parency. This  protest  was  besides  not  recorded  in 
any  register,  nor  was  the  subsequent  protest  by  Lord 
Hopetoun,  on  Mr  Greig's  being  presented,  registered 
or  followed  up  by  any  action. 

It  was  therefore  pleaded  for  the  defender — I.  Al- 
though, in  virtue  of  the  Act  1617,  the  commissioners 
were  entitled  to  unite  chnrches  in  all  cases  where  the 
teinds  of  either  were  insufficient  for  the  support  of  a 
minister,  it  was  only  where  the  patronages  were  in 
the  possession  of  diverse  patrons  that  they  were  en- 
titled to  award  presentation  clternis  vicibus  ;  nor  was 
it  competent  for  them,  in  virtue  of  the  powers  given 
by  that  Act,  to  annex  an  alternate  presentation  to  each 
of  two  different  estates  in  the  possession  of  one  pro- 
prietor ;  and  the  cases  referred  to  on  the  other  side 
do  not  show  that,  in  circumstances  similar  to  the  pre- 
aent,  the  commissioners  ever  attempted  to  annex  such 
alternate  right  of  presentation  to  such  estates,  or  that 
it  was  competent  for  them  so  to  do.-— II.  Supposing 
that  the  commissioners  might,  on  the  application  of 
the  person  in  possession  of  both  patronages,  have  com- 
petently made  the  presentations  alternate,  that  could 
only  have  been  ddne  by  an  express  declaration  in  the 
decreet  itself,  the  presumption  oflaw  otherwise  being, 
that  where  the  onion  was  applied  for  by  a  person 
Tested  with  both  patronages,  the  patronage  of  the  sup- 
pressed kirk  was  to  merge  in  that  of  the  kirk  to  which 
It  was  annexed  as  a  dependency. — III.  By  the  decreet 
of  1618,  obtained  on  the  appfic4ition  of  Sir  Thomas 
Hamilton,  who  was  in  the  right  of  both  patronages 
in  fee*simp1e,  and  had  the  full  power  to  dispose  of 
them  to  any  series  of  heirs  he  might  think  fit,  and 
with  the  consent  of  all  parties  interested,  by  which 
the  kirk  of  Auldcathy  was  annexed  as  a  pendicle  to 
Dalmeny,  and  in  which  no  reservation  of  the  patron- 
age of  the  suppressed  kirk  occurs,  the  patronage  of 
Auldcathy  was  effectuallv  merged  in  that  of  the  new 
or  enlarged  parish  of  Dalmeny,  and  incapable  of  being 
thereafter  revived  or  transferred  as  a  separate  subject 
by  Sir  Thomas  Hamilton;  nor  was  this  counteracted 
by  the  ratification  of  Sir  Thomas*8  writs  and  titles 


contained  in  the  decreet  of  union,  these  being  only 
ratified  and  approved  as  modified  and  affected  by  the 
operation  of  the  Act  1617,  and  by  the  mergency  of 
the  patronage  of  Auldcathy  in  that  of  Dalmeny  en  the 
application  of  Sir  Thomas  himself. — IV.  It  was  not 
the  intention  of  Sir  Thomas,  by  the  disposition  of  the 
lands  and  patronage  of  Auldcathy  to /amea Menteith, 
to  convey  to  him  any  right  of  alternate  presentation 
of  Dalmeny,  but  simply  to  secure  him  in  the  lease  of 
the  teinds;  nor  do  the  terms  of  that  disposition,  taken 
in  connection  with  the  circumstances  under  wbieh  it 
was  granted,  imply  such  intention ;  and  on-  the  con- 
trary, the  whole  conduct,  both  of  the  proprietors  of 
Dalmeny  and  those  of  Auldcathy,  after  the  date  of 
the  decree  of  annexation,  is  inconsistent  with  the  sup- 
position that  the  conveyanceof  the  patronage  of  Auld- 
cathy was  meant  to  give  a  vice-presentation  in  Dal- 
meny.— V.  Even  if  it  had  been  the  intention  of  Sir 
Thomas  Hamilton  to  convey  to  Menteith  an  alternate 
right  of  presentation  in  Dalmeny,  it  could  not  have 
been  competently  carried  into  effect  by  conveyance  of 
the  patronage  of  Auldcathy,  the  only  means  of  trans- 
ferring a  vice-patronage  in  Dalmeny  (supposing  it 
were  competent  for  a  patron  suo  arbUrio  to  split  his 
patronage)  being  by  a  conveyance  in  ferminis  of  a 
vice  in  the  kirk  of  Dalmeny ;  and  consequently  the 
conveyance  to  Menteith,  and  the  successive  sasinea 
taken  at  the  suppressed  church  of  Auldcathy,  were 
utterly  inept, — VI.  Supposing  the  titles  in  favour  of 
the  pursuer's  predecessors  had  oeen  capable  of  carrying 
a  vice  presentation  in  Dalmeny,  the  pursuer  has  long 
since  forfeited  his  right  by  the  negative  prescription, 
while  the  defender  and  his  authors,  by  various  pre- 
sentations which  they  have  given,  and  by  the  exercise 
of  other  rights  as  patrons,  have  secured  their  right  to 
the  undivided  patronage  of  Dalmeny  by  the  positife 
prescription. — VII.  The  act  of  gifting  the  vacant 
stipends  during  tho  time  when  the  right  of  presen- 
tation  was  by  the  Act  of  Parliament  vested  in  the 
presbytery,  being  an  act  which  none  but  the  patron 
could  perform,  is  equivalent  to  an  actual  exercise  of 
the  right  of  presentation,  and  the  gifting  of  the  vacant 
stipends  by  Sir  Archibald  Primrose  in  1698 — the  mor- 
tification by  Lord  Rosebery  of  part  of  these  stipends 
in  1702 — and  the  gifting  of  the  rent  of  the  minister's 
glebe  by  Lord  Rosebery  in  1712,  without  interference 
by  the  proprietor  of  the  lands  of  Auldcathy — fall, 
therefore,  to  be  considered  as  acta  done  by  them  as 
undoubted  and  sole  patrons  of  Dalmeny  and  Auldcathvi 
and  the  only  acts  by  which  they  could  vindicate  their 
right  of  patronage. — VIII.  The  protests  taken  by  the 
pursuer's  predecessors  were  incapable  of  interrupting 
the  currency  of  prescription  in  favour  of  the  defender 
and  his  authors,  not  being  instruments  of  interruption 
recorded  in  terms  of  the  Stati»te,  the  first  of  them  being 
taken  after  the  presentation  had  been  sustained,  witl^ 
out  appearance  or  objection,  in  name  of  an  tndividnal 
who  never  had  any  feudal  right  in  his  person  to  the 
subject  claimed,  and  both  being  prescribed. — IX.  Sop- 
posing  even  that  Lord  Hopetoun,  as  proprietor  of 
Auldcathy,  were  entitled  to  a  share  in  the  presen- 
tation of  Dalmeny,  the  decreet  being  silent  as  to  the 
nature  of  the  vice,  he  could  only  be  entitled  to  claim 
one  proportioned  to  the  ahare  of  teiodi  payable  from 
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Anldcaiby,  as  compared  with  thoite  payatile  from  Dal- 
meny,  and  could  not  in  any  point  of  yiew  be  found 
entitled  to  an  alternate  presentation. 

The  pleas  maintained  by  the  pursuer  were: — I. 
The  two  parishes  of  Dalmeny  and  Auldcathy  haVinp^ 
been  united  by  the  Commissioners  of  Teinds  in  the  year 
1618,  the  two  separate  rights  of  patronage  of  these 
parishes  were  converted  into  rights  of  vice-patronage, 
or  alternate  presentation  of  the  minister  to  the 
united  chnrch,  by  virtue  of  the  Act  1617,  cap.  d,  and 
practice  of  the  law  of  Scotland  ever  since. — If.  Tlie 
two  rights  of  patronage  of  the  parishes  of  Auldcathy 
and  Dalmeny  having  been  acquired  by  Sir  Thomas 
Hamilton,  afterwards  successively  Lord  Binning, 
£arl  of  Melrose  and  Haddington,  at  different  periods, 
from  different  persons,  before  the  union  of  these  pa- 
rishes ;  and  having  been  possessed  by  him  by  regular 
feudal  titles,  held  of  separate  superiors,  and  destined 
to  different  heirs  ;  the  circumstance  that,  at  the  time 
of  .the  union,  these  patronages  were  both  vested  in  his 
person,  could  not  affect  the  legal  character  and  effect 
of  either,  or  prevent  him  from  holding  each  with  its 
respectiTe  rigitt  of  alternate  presentation,  separate 
from  and  independent  of  the  other.-<-Case  of  unien 
of  Bronghton,  Kiibucfao  and  Glenholm  ;  Connell  en 
Parishes,  p.  200,  where,  at  time  of  union,  Duke  vf 
Queensberry  was  patron  of  two  churches,  and  effect 
w^as  given  to  his  separate  rights,  just  as  if  they  had 
belonged  to  two  individuals. — III.  Neither  by  the 
Act  of  Parliament  1617,  cap.  3,  nor  by  any  other  Act, 
was  there  power  conferred  upon  tlie  Commissioners 
of  extinguishing  or  suppressing  rights  of  patronage, 
or  of  merging  one  right  of  patronage  into  another. — 
IV.  It  was  not  necessary,  in  order  to  preserve  se- 
parate and  entire  Lord  Haddington's  right  of  patron- 
age of  the  parish  of  Auldcathy,  with  its  resulting 
right  of  vice** presentation  to  the  united  church,  that 
an  express  declaration  to  that  effect  should  have  been 
inserted  in  the  decree  of  union. — V.  As  the  decree 
iif  union  of  Acrldcathy  and  Dalmeny  differs  from  all 
other  decrees  of  the  commissioners  upon  record,  in 
so  far  as  it  contains  an  express  ratification  of  Lord 
H^ddington^B  writs  and  titles  to  the  two  feudal  rights 
of  patronage  in  favour  of  him  and  his  heir^i  therein 
inentioQed  respectively,  and  the  said  decreet  having 
been  ratified  and  confirmed  by  Act  of  Parliament 
1621,  '*  in  the  baill  heads,  points,  clauses  and  articles 
thereof,"  the  right  of  patronage  of  Auldcathy  was  pre- 
served entire  and  separate,  as  effectually  as  it  could 
have  been  by  the  most  express  declaration  to  that 
effect,  that  could  have  been  inserted  in  the  decreet. — 
VI.  Lord  Haddington's  title  to  the  patronages  of 
^hese  parishes,  after  they  were  united,  consisted  of 
his  previous  feudal  titles,  not  to  the  patronage  of  one 
or  other  parish,  but  jointly  and  equally  of  nis  titles 
to  both. — VII.  A  conveyance  by  Lord  Haddington 
of  the  right  of  patronage  of  either  parish,  most  neces- 
sarily convey  the  corresponding  right  of  vice- presen- 
tation to  the  united  parish ;  and  in  order  to  have  this 
effect,  it  was  not  necessary  that  the  conveyance  should 
per  expressum  mention  the  right  of  vice-presentation. 
— VIII.  As  the  conveyance  of  the  patronage  of  Auld- 
cathy by  Lord  Haddington  to  the  pursuer's  author 
was  sixteen  years  previous  to  the  conveyance  by  the 


said  Earl  of  the  patronage  of  Dalmeny  to  the  defen- 
der's author,  and  was  granted  under  absolute  warran- 
dice ;  and  as  the  defender's  titles  con^un  no  right 
wliatever  to  the  patronage  of  Auldcathy,  and  are  not 
in  point  of  expression  more  ample  than  they  were  in 
the  titles  of  his  predecessors  previous  to  the  union,  the 
defender  can  found  upon  them  no  good  claim,  either 
absolute  or  prescriptive,  to  the  patronage  of  Auld- 
cathy, or  to  the  ui^^ivided  patronage  of  the  united 
parish.— IX.  There  is  no  ground  in  law  for  holding 
that  the  defender  has  acquired  the  undivided  right  of 
patronage  of  the  united  parish  of  Dalmeny  and  Auld- 
cathy, by  the  operation  of  the  positive  prescription, 
or  that  the  pursuer  has  lost,  or  could  have  los»t  his 
feudalijsed  right  of  patronage  of  Auldcathy,  by  the 
operation  of  the  negative  prescription. — X.  The  ap- 
pointment of  Mr  Robertson  in  1775,  being  the  first 
occasion,  since  the  union  of  the  parishes  in  1618,  on 
which  either  the  patron  of  Dalmeny  or  the  patron  of 
Auldcathy  could  exercise  any  right  of  presentation, 
one  or  other  of  the  patrons  must  have  had  the  first 
presentation,  and  therefore  the  presentation  granted 
on  this  occasion  by  the  patron  of  IXilmeny  most  be 
ascribed  to  his  own  undoubted  right  of  vice-presenta- 
tion, and  cannot  be  held  as  an  act  of  prescriptive  pos- 
session, exclusive  of  the  pursuer's  right,  qua  patron  of 
Auldcathy. — XI.  A  single  act  of  presentation,  even 
when  it  is  confessedly  referable  to  the  prescriptive 
title,  is  not  sufficient  possession  to  complete  a  pre- 
scriptive right  to  a  patronage  or  vice-patronage. — 
XI  I.  The  several  protests  taken  by  the  pursuer's  pre- 
decessors were  quite  sufficient  to  save  his  rights,  and 
to  interrupt  the  currency  of  prescription  in  favour  of 
the  defender. — XIII.  The  possession  of  the  teinds  of 
Auldcathy,  qua  patrons,  by  the  pursuer  and  his  pre- 
decessors, is  sufficient  to  save  their  right  of  patronage 
from  prescription. — XIV.  1  he  pursuer  is  entitled  to 
an  alternate  right  of  presentation  to  the  united  pa- 
rishes of  Dalmeny  and  Auldcathy,  along  with  the  de- 
fender. And  the  defender  having  already  exercised 
his  vice,  the  next  vice  or  presentation  belongs  to  the 
pursuer. 

The  cause  having  been  reported  on  cases  to  the  Se- 
cond Division,  their  Lordships  ordered  it  to  be  laid 
before  the  Judges  of  the  other  Division,  and  the 
Lords  Ordinary,  for  their  opinions.  The  following 
opinion  was  returned  by  Loras  Balgray,  Gillies,  Mac- 
kenzie, CorehousOy  Fullerton,  Moncreiff,  Jeffrey  and 
Cockburn ; 

"  The  summons  at  the  instance  of  the  pursuer  concludes  for 
having  it  *  found  and  declared  that  he  has  good  and  undoubted 
right  and  title  to  the  right  of  patronage  of  the  parish  of  Auld- 
cathy, and  that  in  consequence  of  its  annexation  to  the  parish  of 
Dalmeny,  he  has  right  to  the  advocation,  donation,  and  right  of 
patronage  of  the  church  and  united  pariHh  of  Dalmeny,  aiterniM 
vicibui  along  with  the  defender  Archibald  John  Earl  of  Koseberv.' 
In  consequence  of  the  interlocutor  of  the  Second  Division  of  the 
Court,  we  have  considered  the  cause,  and  the  papers  given  in  by 
the  parties,  and  we  have  particularly  observed  that  the  patronoges 
of  Dalmeny  and  Auldcathy  were  derived  from  different  authors, 
and  held  of  different  superiors ;  and  we  are  of  opinion,  that  the 
right  of  patronage  of  the  parish  of  JuMcathy,  which  was  held  of 
the  Duke  of  Hamilton,  was  completely  vested  in  the  person  of 
Thomas  Earl  of  Haddington,  the  common  author  of  the  parties, 
and  that  the  same  has  been  correctly,  legally,  and  feudally  tmns. 
mitted  to  the  pursuer,  with  all  the  privileges  thereunto  annexed  by 
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hw.  It  19  indUputabl^  tb&t  the  right  of  patroiuv^  when  once, 
feudalized,  is  an  heritahle  and  feudal  right,  and  therefore,' <»  itt 
exercue,  in  its  transmisiion^  and  in  itt  extinction^  is  subject  to  all 
those  rales  an^lnrinciples  of  law  which  are  fixed,  and  are  acknow- 
ledged to  apply  to  all  rights  of  that  kind  and  nature.  We  cori- 
sider  that  the  defender  has  pointed  out  no  legal  or  relerant  grounds 
upon  whiph  the  pursuer  can  be  deprired  of  bis  right,  or  by  which  it 
can  be  extinguished*  We  are  clearly  of  opinion  that  the  mere 
union  of  the  two  parishes  or  churches  of  Dalmeny  and  Auldca- 
thy  did  not  extinguish  the  respective  rights  of  patronage  separately 
vested  in  the  parties  concerned,  but  thar  the  same  existed  there- 
after, with  such  righu  taid  primieges  as  were  consistent  with  law 
and  practice.  This  appears  to  us,  in  the  case  of  union,  to.  be  the 
rule  both  of  the  canon  law  and  of  the  law  of  Scotland.  (  See  Mac- 
kenzie,  Obs.  on  the  Act  1617,  cap.  8).  We  therefore  think  that 
the  pursuer  is  entitled  to  a  judgment,  in  terms  of  the  summons.  '* 

On  again  advising  the  cause,  their  Lordships  pro* 
noanced  the  following  interlocutor :  .        .         ^ 

*'  The  Lords  having  resumed  consideration  of  this  caBe,with 
the  minutes  for  the  parties,  and  the  opinion  of  the  consulted 
.  Judges,  In  respect  thereof,  repel  the  defences,  and  decern  in 
terms  of  the  libel :  Find  the  pursuer  entitled  to  expenses  of  pro- 
cess I  allow  an  account,"  &c. 

Pursuer's  Authorities. — (I.)  Brodie  o.  Earl  of  Moray.  July 
1777;  Diet.  W37,  and  A  pp.  No.  I;  Fac.  Coll.  See  also  ob- 
-servation  from  the  Bench,  in  the  case  of  Grant  o.  Duke  of  Gor- 
don,  7tb  February  1788  $  Diet  9945.  Officars  of  State  v.  Gor- 
don of  Cluny,  Idth  November  1821  ;  Fac.  CoU.  Case  of 
•  Union  of  East  Calder  and  Kirknewton — Decision  on  right  of 
Patronage;  Coniiell  on  Parishes,  p.  167-8.  Case  of  Union  of 
Locheil  and  Cnshney,  28tb  January  1795;  Connell,  p. -206. 
Mftckenne's  Observations  on  the  Statute  1617,  cap.  a  (2.) 
Case  of  Union  of  Broughton,  Kilbucfao  and  Glenholm ;  Con- 
nell on  Parishes,  p.  200.  (9.)  M*Donell «.  Duke  of  Gordon, 
26th  February  1828,  and  authorities  therein  referred  to.  (10.) 
Mackenzie's  Observations,  p.  175.  Lord  Corehonse*8  opinion 
in  causa  M'Donell  v.  Duke  of  Gordon,  26th  February  1828; 
Fac.  ColL  ( 12.  )Ersk.  b.  iii.  tit.  7,  sec.  8, 8ub.^fine  (14. )  Officers 
of  State  «.  Gordon,  Idth  November  1821 ;  Fac. Oil.  Brodie  v. 
Earl  of  Moray,  July  1777,  Diet.  9987 ;  and  App.  No.  1. 

Defender's  Authoriries.'--Krsk.  B.  IIL  1. 1,  sects.  89-44. 
Act  1617;  1696,  c.  10 ;  1696,  c  19. 

Lord  Ordinary,  Mackenxie. — Aci.  Dean  of  Faculty  (Hope), 
H«  J.  Robertson. ^-^//.  Rutherfurd,  Moir. — Jiimes  Hope, 
W.S.,  and  J.  and  W.  Ferrier,   W.S.,  Asenli,—Y,,  Clerk.-^ 

2Std  March  1835. 

JugY  CACr8E."-FlX8T  DlVI8IOK.^(jQ.  D.)    . 

No.  249. — Thomas  Mam8»bld( Anderson  and  Oa- 
▼im's  TRuaoTBB),  PuTMuer^  v«  Maxwbi<l  and  Com* 
FANY  AND  JoHN  RfiNNiifi's  Trvstbe,  De/eiuier$»   ■• 

Witness,  AdmissibilTty  of-*ETidence-^Banknipt— ^  bankrupt 
vho  had.beenr  diacAarg/edf  btU  the  sequestraiion  not  wound  up, 
held  not  an  admisiible  wilneujor  the  purtuer  in  an  action  at  the 
instance  <^his  trUBtee  for  the  value  of  grain,  tatd  to  have  6een 
Ufrong/tUty  got  possestion'of  bj^  the  consignee  of  the  purchaser, 
— -i7  not  bein/t  ojf^red  to  be  proved  otherwise  than  by  the  sederunt'^ 
booki  that  there  would  be  no  reoersinn  to  the  bankrupt. 

On  22d  July  1829,  Anderson  and  Gavin  sold  lo 
John  Rennie  of  Phantasaie,  dOO  quarters  of  wheat  fur 
£1598,  Ss.  On  Sd  and  7th  August  1829,  and  before 
the  price  was  paid,  the  wheat  was  delirered  to  Max- 
well and  Company,  corn-factors  in  Leitli,  as  agents  of 
John  Renoie.  Rennie,  and  also  Anderson  and  Gavioj 
became  bankrupt,  and  the  present  action  was  brooght 
by  thd  tnistee  for  Anderson  and  Oavia's  creditors, 
against  Mansfield  and  Company  and  the  trustee  for 
Ronnie's  credilors  for  redelivery  uf  the  wheat,  os  for 


the  price  thereof,  upon  the  footing^that'it  was  an  ex- 
press condition  of  the  contract  of  sale  that  the  price 
should  be  paid  before  delivery  of  the  grain ;  but  that  . 
the  defenders.  Maxwell  and  Company,  although  they 
knew  that  the  sale  was  a  ready-money  transaction, 
had  prevailed  on  the  sellers  to  deliver  the  grain  to 
them  after  th^y  became  aware  of  Rennie's  insulvency. 
The  defenders,  on  the  other- hand,  alleged  that  the 
grain  wad  sold  on  credit, — that  they  had  advanced 
£2000  to  Rennie  on  the  faith  of  the  grain  being  con- 
signed  to  them, — and  that  they  had  received  delivery 
thereof,  wkhout  knowing  or  suspecting  that  Rennie 
was  insolvent.  The  fallowing  issues  came  ta  be  tried 
to-day  before  the  Lord  President : 

**  It  being  admitted  that  the  pni^uer  is  trastee  on  the  seqaes^ 
trated  estate  of  Anderson  and  GaTin,  late  nerehanta  in  i^ith, 
and  that  the  defender,  Thomas  Mansfield,  is  also  trustee  on  the 
sequestrated  estate  of  the  said  John  Rennie,  and  that  the  de- 
fenders, Maxwell  and  Company,  are,  and  in  the  mouths  of  July 
and  August  1829,  were  corn. factors  in  Leith  : 

**  Whether,  on  or  about  the  22d  day  of  July  1629,  the  said 
Anderson  and  Gavin  sold  to  the  said  John  Rennie -dOO  quarter 
of  wheat,  or  about  that  qoyntity ;  and  whether  it  was  nnderstood 
and  agreed  that  the  property  of  the  said  wheat  should  not  be 
transferred,  and  the  sale  completed,  until  the  price  was  paid ;  and 
whether,  between  the  dd  and  7th  days  of  August  1829,  and  be* 
fore  the  said  price  was  paid,  a  part  of  the  said  wheat,  amounting 
to  about  444  quarters,  was  delivered  to  the  said  Maxwell  and 
Company,  as  agents  of  the  said  John  Rennie ;  and  whether,  at  tbt 
pedod  last  aforesaid*  the  said  John  Rennie  was  insolvent,  and 
whether  the  said  Maxwell  and  Company  wrongfully  retain  the 
said  wheat,  and  are  indebted  and  resting-owing  the  pursuer,  as 
trustee  foresaid,  in  the  sum  of  ^61698.  8s.,  or  any  part  thereof, 
with  interest  thereun,  as  the  price  of  the  said  wheat  delivered  m 
aforesaid  ? 

"  Whether  the  said  Maxwell  and  Company,  knowing  theterios 
jand  conditions  of  the  said  agreement, — and  that  the  said  priM 
was  not  paid,'or  knowing  that  the  said  John  Rennie  was  insoU 
vent,  took  delivery  of  the  said  wheat,  and  wroitgfully  retain  Ibe 
same,  and  are  indebted,  and  resting-owing  to  the  pursuer,  as  tras- 
tee foresaid,  in  the  said  sum  of  ^1598,  8s.,  or  any  part  thereof, 
with  interest  thereon,  aa  the  price  of  the  said  wheat,  delivered  as 
aforesaid  ? 

"  Or,  Whether,  in  taking  delivery  of  the  said  wheat,  the  said 
Maxwell  and  Company  acted  as  eorn«factors  in  the  ordiaaiy 
course  of  business,  having  received  the  said  wheat  as  a  consign- 
ment, and  having  made  an  advance  to  the  said  John  Rennie  sf  ^ 
the  sum  of  j£20(M),  or  any  part  thereof,  oii  the  faith  of  such  coo- 
aignment  ?" 

No  appearance  wa^  made  for  Rennie^s  trastee. 

Mr  J.  H.  Anderson,  of  the  firm  of  Anderson  and 
^avin,  beinff  called  as  a  witness  for  the*  parsaer,  was 
objected  to  by  the  defenders  on  the*  ground  of  interest. 
Ansp}ered — He  has  been  discharged  under  bis  seqoes- 
tratiOn,  and  can  have  no  interest,  as  tlie  aederunt-oook 
shows  that  there  can  be  no  reversion,  the  estate  not 
being  sufficient  to  yield  Is.  per  pound.  Repliedt  The 
fact  that  there  will  be  no  reversion,  cannot  be  proved 
by  the  sederunt-book,  which  may  be  evidence  again^ 
the  trustee,  bnt  not  in  bis  favour. 

Lord  Presidents— 'I  reject  the  witness*  The  trustee  cannot 
|»'Ove  the  facts  he  proposes  to  establiah  by  bis  own  aedcnint- 
bouk.  Besides,  although  the  bankrupt  be  discharged,  he  (Djiy 
still  have  an  interest  and  a  bias.  It  also  appears  that  the  wit* 
ness  did  no  get  his  discharge  till  after,  thia  action  was  rais^ 

1  The  other  partner  uf  the  firm  of  Anderson  and 
Gavin  \ras  rejected-  on  similar  gro4inda.  The  pur* 
siw  examined  one  otbi^r  w'^&b,  e^ml  yatiim$  dov^' 
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menu  wero  gWeq  in  prldenee.    The  defendera  had 

a* verdict  on  all  the  iMuea. 

Jury  Cause.— Lord  Prestdrat  (Hope). — Act,  Skene  andCiin- 
inehame ;  James  J.  Darling,  W.S.,  Af!eni,'r-AUA)c9iXi  of  Faculfj 
(Hope),  Solicitor. General  (McNeill)  and  Neaves;  M.  and 
M.  .SmtilSe,  S.S.&,  and  Thomas  Jofanafion,  6.S.C.,  Agentf^^ 

f  Speeches  taken Jr^m  Mr  Gume^*i  Skort-Band  S^otehJ 

\9th  March  1836. 
HoirgE  OF  Lords. — (G.D.) 
No.  250.— Tub  Right  Honourable   Albxander 
J(^ord£libank  and  Others,  AppellanU,  v.  Patrick 
Murray,  Respondent. 

£ntail-^C]ausesy  Irritant  and  Resolutive— Inntitute  and  Substi- 
tute— The  prohibitory  clauses  of  an  entail  being  directed  against 
the  institute  and  the  other  heirs  oftaVxie,  but  the  irritant  clause 
being  o^ly  directed  against  the  debts  and  deeds  of  '*  the  said  heirs 
of  tailzie  "  without  specififing  the  itutilule — fT^M  (affirming  the 
judgment  of  the  Court  of  Session)  that  it  was  lawful  for  the  in- 
stilute  to  sell. 

On  9th  November  1776,  the  late  Patrick  Lord 
Klibank  execated  ad  entail  of  the  ettaten  of  Simprini, 
JUacgill  and  othen,  in  favour  of  the  respondent  and 
&  certain  series  of  substttates.  The  prohibitory* 
clauses  in  the  deed  declared,  that 

"  it  shall  noways  be  lawful  to,  nor  in  the  power  of  the  said 
Patrick  Murray,  or  of  any  of  the  other  heirs  of  taillie  and  sub- 
stitutes above  named/*  to  alter  the  ohder  of  succession,  and  that 
«*  it  shall  not  be  lawful  to,  or  in  the  power  of  the  said  Patrick 
Murray,  and  our  other  heirs  of  taillie  above.  speci6ed,  or  any  of 
them,"  to  sell  or  burden  the  lands,  &'c« 

The  deed  was  further  declared  to  be  granted  '<  with  and  under 
the  Irritancies  following,  as  it  is  hereby  expressly  provided  and 
declared,  that  if  the  said  Patrick  Murray,  or  any  other  of  the 
heirs  of  taillie  above  specified,  shall  contravene  any  of  the  condi- 
tions, provisions,**  &c.»  the  person  so  contravening  should,  *'  Ibr 
himself  only,  forfeit,  amit,  and  lose  all  right,  title  and  interest  to 
the  foresaid  lands  and  estates,  in  the  same  manner  aH  if  the  con- 
travener  were  naturally  dead,  and  the  right  thereof  shall  devolve 
oa  the  next  beir  of  taiUie,**  &o. 

*'  And  it  is  also  hereby  expressly  provided  and  declared, 
that  all  the  dtbts  and  deeds  of  the  said  .heirs  of  taillie,  or 
either'  of  them,  contracted,  made  or  granted*'  in  contravention 
of  the  taillie,  should  *■  not  only  be  void  and  null,  with  all  that 
may  or-sbalt  follow  thereon,  in  sa  far  as  they  might  anyways 
affect  the  said  lands  and  estates,  but  also  the  heirs  of  taillie  re- 
apectively,  upon  whose  debts  and  deeds  such  adjudications  have 
proceeded,  shall  iffsojacto  forfeit  their  right  and  title  ^to  the 
said  lands  and  estates,  and  the  same  shall  derolve  on  the  next 
lieir  of  tatliie.*' 

Mr  Mnrray,  the  InatUate,  conceiving  that  the  irri- 
tant claase  was  defective,  as  not  directed  against  him, 
bat  only  against  **  the  heirs  of  taillie,"  entered  into 
missives  of  sale  of  the  lands, — when  Lord  Eli  bank, 
the  first  sabstitute,  brought  an  action  to  have  it  de- 
clared that  if  was  ultra  vires  of  Mr  Mnrray  to  sell, 
and  that  he  had  forfeited  his  right  to  the  estates.  Mr 
Murray,  on  the  other  band,  brought  an  action  to  have 
it  found  and  declared  that  he  had  full  power  to  sell, 
and  was  not  boond  to  reinvest  the  price.  The  pur* 
chasers  presented  suspensions  of  threatened  charges 
for  payment  of  the  prices  of  the  lands, — and  all  these 
actions  having  been  conjoined,  the  First  Division  of 
the  Court  of  Session  by  interlocutor,  dated  2d,  and 
signed  9th  July  1833, 

**  Find  that  the  entail  of  the  estates  of  Simprim  and  MacfHIl 
does  not  contain  any  irritant  clause  applicable  to  the  jlebts  and 


deeds  of  the  smd  Patrick  Murray,  as  institute  in  the  8at<^  entail ; 
and  thnt  the  anles  made  by  the  said  Patrick  Murray  of  the  lands 
contained  in  the  said  entail  are  valid  and  effectual,"  &c. —  Vide 
ante.  Vol.  V.,  p.  599. 

Lord  Clibank  appealed,  pleadings— I.  That  accord- 
ing to  the  terms  of  the  Statute,  and  the  language 
generally  used  in  deeds  of  entail,  the  term  ^  heirs'* 
was  applicable  to  all  members  of  tailzie,'  without  dis^ 
tinction,  between  the  institute  and  substitutes.^— IT. 
That  at  any  rate,  it  was  not  necessary  that  a  deed  of 
entail  should  be  drawn  in  any  particular  technical 
words  or  form ;  and  whatever,  therefore,  might  be  the 
sense  in  which  the  term  heirs  was  in  the  general  ease, 
to  be  construed,  it  would  be  sufficient  to  comprehend 
the  institute,  if  the  entail  either  declared  that  such 
was  his  meaning,  or  if  this  was  made  perfectly  clear 
by  the  manner  in  which  the  word  was  used  in  differ* 
ent  parts  of  the  deed. — III.  That  the  manner  in  whieh 
the  word  heirs  was  used  in  the  entail  in  question,  and  . 
the  whole  frame  and  structure  of  the  deed,  rendered 
it  clear  beyond  all  doubt,  that  the  maker  of  the  entail 
used  it  for  the  purpose  of  designating  not  only  the 
substitutes  but  the  institute  himself;  and  to  construe 
It  so  as  not  to  include  him,  wonid  be  to  resort  to  aii 
interpretation  by  implication,  while  the  ndt  putting 
that  meaning  upon  it  would  frustrate  the  will  of  th^ 
entailer,  by  allowing  lis  teclinical  meaning  to  overrule 
the  entailer's  meaning,  which  was  not  warranted  by 
any  principle  of  construction  hitherto  applied  to  deeds 
of  entail* 

The  purchasers  (the  Earl  of  Strathmore's  trustees, 
and  the  trustees  of  the  late  Sir  John  Marjoribanks} 
also  appealed,  and  adopted  the  same  pleas. 

The  respondenta  pleaded — I.  That  although  the 
entailer's  will  or  intention  was  jastly  considered  an 
important  element  in  questions  between  two  parties 
claiming  the  succession,  yet  in  cases  where,  as  in  thd 
present,  an  individual  was  clearly  and  legaJIy  vested 
in  the  fee,  a  strict  rule  of  interpretation  was  to  be 
adopted  in  construing  all  the  clauses  which  weat  to 
limit  his  right;  and  accordingly  it  had  been  decided^ 
that  the  fetters  directed  against  the  heirs  of  taillie 
could  not  be  applied  to  the  institute  by  an  inquiry 
into  the  intention  of  the  entailer,  unless  these  fetters 
were  legally  and  expressly  imposed  on  the  institute. 
— II.  That  it  was  just  as  necessary  that  the  irritant 
clauses  should  be  expressly  applied  to  the  institute  as 
the  prohibitory  clauses ;  and  the  irritant  clauses  her6 
being  only  applicable  to  "  the  said  heirs  of  taillie,^ 
there  was  nothing  to  render  null  any  act  of  the  insti*- 
tute;  and  although,  in  other  clauses  of  .the  deed,  the 
institute  was  spoken  of  tn  conjunction  with  "  the  othet 
heirs  of  taillie,"  no  legal  inference  could  be  drawn 
from  that  circumstance. 

Lord  Brougham.— 'My  Lords,  I  think  this  is  the  plainest  esse 
possible, '  and  that  there  is  no  necessity  for  calling-  upon  the 
learned  counsel  for  the  respondent  to  state  their  ease.  >  It  diffefs 
from  a  hundred  other  cases  decided  in  Scotland  or  elsewhere, 
in  one  respect,  and  one  only.  I  am  not  aware  that  in  any  foN 
mer  case  there  has  arisen  a  controversy  respecting  the  omissioa 
of  words  sufficient  to  fetter  the  institute  in  one  of  the  restrictive 
clauses,  namely,  the  Irritant  clause, -»his  name,  or  a  direst  .rew 
ference  to  him  by  implication— by  which  I  mean  direct  impKca«> 
tion,  necessary  implication,  or  direct  re^reace— having  oeoorred 
in  the  others  of  those  restrictive  clauses ; — in  a  word,  ia  the 
DuQtrsath  esse  he  was  not  named  in  any  one,  either  the  pro* 
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bibitory,  the  irritant,  or  the  resolutire  clause.  In  tbe  Dougalston 
case  be  was,  in  a  wuy  to  which  reference  ba«  been  made*  and  to 
which  I  will  presently  advert  further.  In  the  Findras^ie  case 
be  was  not ;  and  I  am  not  aware  of  any  case  in  which  the  ques- 
tion bas  precisely  arisen  which  we  bare  here.  In  principle, 
there  cannot  be  the  slightest  difference  in  tbo  application  of  the 
aathority  of  those  cases,  no  doubt ;  bvt  in  no  other  case  that  I 
an  aware^  bas  this  precise  question  arisen,  namely,  the  institute 
being  named  in  tbe  introductory  part  of  tbe  deed,  and  in  the  dis- 
positive  clause, — the  institute  being  named  in  the  prohibitory 
clause,— the  institute  being  named  in  tbe  resolutive  clause,— but 
tbe  institute  not  being  named  in  the  irritant  clause,  the  question 
is,  whether  that  irritant  clause  is  sufficient,  the  insntute  being 
naned  before?  or  whether  it  is  insufficient,  because  he  is  not 
named  in  tbe  irritant  clause?  I  am  not  aware  of  any  former 
case  in  which  tbe  omission  of  the  institute  bas  not  been  in  all 
tbe  clauses, — here  it  is  in  the  irritant  clause  alone ;  for  he  is  in  the 
prohibitory  and  in  tbe  resolutive,  as  well  as  in  the  dispositive 
dause.  There  may  be  cases  of  that  description ;  if  there  are,  I 
am  not  aware.  I  have  not  had  time  to  look  into  it,  not  having 
•een  tbe  printed  cases  previously  to  the  bearing ;  but,  my  Lords, 
IB  this  case,  with  these  facts  appearing,  there  can  be  no  doubt, 
unless  we  were  to  introduce  a  totally  new  law  of  entail  from  that 
which  has  been  the  law  of  real  property  in  Scotland  (not  re- 
ferring so  much  to  the  Duntreath  case,  as  to  the  cases  pre- 
Tiouslv  decided),  without  one  single  exception  in  any  one  ad- 

I'udged  ease.  I  might  almost  say,  without  any  difference  of  any 
Eind,  tbe  aathority  has  been  uniform,  with  the  exception,  perhaps, 
of  tbe  decisions  in  tbe  Court  below, — the  Duntreath  case,  for  in- 
atance,  which  was  reversed  in  the  House  here,  with  similar  cafes — 
that  in  order  to  make  an  effectual  tailzie,  you  mu9t  have  all  the 
three  clauses ;  that  you  not  only  must  have  a  valid  prohibitory 
and  a  valid  resolutive  clause,  but  a  valid  irritant  clause  also,  and 
that  it  is  in  vain  endeavouring  to  fetter  an  heir  of  entail,  to  fet- 
ter a  substitute,  or  to  fetter  an  institute,  unless  the  entailer  has 
completed  the  formal  clauses,  prohibiting  him  frum  alienating  or 
contracting  debt,  or  adjudging  or  altering  the  order  of  succession 
rescinding  bis  right,  and  creating  a  forfeiture,  in  the  event  of  his 
contravening  the  prohibitions;  without  that  he  will  in  vain  at- 
tempt to  make  his  prohibition  effectual  and  good  to  defeat  the 
title  he  shall  give  by  conveyance,  or  to  defeat  the  new  order  of 
sttocession  he  shall  impose,  or  to  make  him  forfeit  his  title  to 
tbe  next  heir,  if  there  be  not  also  a  complete  and  valid  irritant 
clause,  rendering  null  and  void  tbe  contravening  acts  of  either 
the  substitute  or  institute.  My  Lords,  that  law  may  be  gathered 
possibly  from  the  entail  acts,  and  very  likely  it  is  well  gathered ; 
It  may  also  be  gathered  from  the  entail  acts,  that  you  have  a 
right  to  carry  the  matter  to  the  nicety  of  the  Findrassie  case,  and 
such  cases,  requiring  that  there  should  be  a  complete  pruhibition, 
fenced  with  irritation  and  every  act  specitied,  in  order  to  make 
it  validly  and  effectually  impossible  for  one  of  the  persons  in 
possession  to  contravene  any  one  of  the  provisions,  and  rendering 
valid  these  prohibitions,  by  annexing  penal  consequences,  and 
aecoring  or  protecting  that  deed, — that,  my  Lords,  is  laid  down 
in  an  uniform  series  of  cases.  Then  we  come  to  the  Duntreath 
and  other  similar  cases,  which,  perhaps,  may  not  be  said  so  en- 
tirely to  flow  from  tbe  Act,  and  cannot  be  so  logically  mthered 
as  the  legitimate  result  of  the  Act— I  mean  those  casnTn  which 
rules  have  been  laid  down  with  respect  to  tbe  fettering  of  tbe 
institute,  which  now,  whatever  they  may  have  been  originally 
founded  on,  have,  since  those  cases,  for  above  a  century,  be- 
come the  governing  authorities  in  this  branch  of  the  law, 
having  been  uniformly  upheld  by  tbe  Court  since  this  House,  in 
tbe  only  instance  in  which,  as  far  as  I  know,  they  were  departed 
froin,  recalled  the  Court  to  the  right  path,  and  compelled  it  then 
and  since,  to  hold  this  proposition  as  the  result  of  the  law  of 
Scotch  entail,  that  the  institute  or  the  fiar  is  unlimited  in  his 
enjoyment  of  the  title  to  tbe  property,  excepting  be  shall  be 
yniiikj  fettered ;  and  that  be  is  not  of  that  class  whom  we  techni- 
cally know  under  tbe  designation  of  heirs  of  taillie,  or  heirs  of 
entail,  and  cannot  be  struck  at  so  as  to  be  validly  fettered  by 
that  which  shall  strike  at  and  validly  fetter  heirs  of  entail,  or 
heirs  of  tailzie,  eo  ngtnine ;  that  in  order  to  fetter  the  institute, 
and  prevent  bim  from  being  an  absolute  fiar,  it  is  necessary  that 
you  ahould  do  a  great  deal  more  than  fetter  heirs  of  entail  as  a 


class,  for  that  he  is  not  merely  an  heir  of  entail  eo  nomine,  but 
that  he  and  the  heir  of  entail  stand  in  contradistinction  one  to 
aoetber— the  substitute  and  tbe  heir  of  entail  or  heir  of  taillie,  at 
eontradistinguiRbed  from  the  institute:  that  is  the  principle  laid 
down  in  the  Duntreath  case,  and  in  the  Fiodiaasie  snd  other 
cases,  and  which  has  been  ever  since  followed  in  Scotland.    It 
becomes  then  necessary  to  show  a  reference  to  the  institute  to  fet- 
ter him,  either  that  be  must  be  fettered  by  bis  name,  or  that  he 
must  be  fettered  by  words  distinctly  and  inevitablyapplyingto  bim, 
as,  for  iastance,  "  my  said  institute ;"  or  that  he  shall  be  fettered 
by  such  reference  back  to  bim,  be  having  been  previously  named ; 
or  if  he  has  not  been  previously  named  by  such  reference  to  the 
class  of  institutes  as  shall  leave  no  doubt  thai  he  is  prohibited, 
and  that  his  estate  is  forfeited  if  he  contravenes  it,  bis  contra* 
vening  making  the  act  which  he  does  void.     That  is  the  law  of 
Scotland,  as  laid  down  in  the  course  of  decisions  both  below  snd 
here, — below  almost  uniformly — here  with  perfect  unifornitr. 
There  are  no  technical  rules  to  show  how  you  are  to  name  bim, 
nor  are  there  any  technical  rules  to  show  how  you  are  to  refer  to 
him,  nor  any  technical  rules  to  designate  in  what  way  you  are 
to  class  him  and  the  others  within  the  four  comers  of  each  given 
clause,  if  the  institute  is  struck  at  and  fettered  in  each  clause— 
the  irritant  as  well  as  the  resolutive  and  the  prohibitory;  but 
there  must  be  either  such  a  nomination  of  him,  or  such  a  de^i^;- 
nation  of  him,  or  such  a  reference  to  him,  as  to  make  it  perfectly 
clear  that  he  is  struck  at  and  fettered  in  the  prohibitory  clause, 
forfeited  in  the  resolutive  clause,  forfeited  in  tbe  irritant  clauie, 
and  bis  act  contravening  voided.     Again,  my  Lords,  it  is  not 
sufficient,  and  that  is  the  rule  laid  down  in  these  cases; — it  \% 
not  a  sufficient  mode  of  designating  him,— it  is  not  a  valid  mode 
of  referring  to  him  in  any  one  of  those  three  clauses,  that  foa 
should  refer  to  heirs  of  entail, — that  is  decided,  beraute  he  ii 
not  an  heir  of  entail ; — it  is  not  a  valid  mode  tbat*you  should  re^ 
fer  to  him,  by  saying  **  said  heirs  of  entail,**  if  the  preceding  part 
has  spoken  of  the  institute  and  the  heirs  of  entail ; — the  Court 
must,  in  such  case,  refer  tbe  words  **  said  heirs  of  entail**  to  the 
class  ^u»dem  generi*,  namely,  heirs  of  entail,  and  not  tbe  in- 
stitute, though  be  may  have  been  coupled  with  the  heirs  of  en- 
tail, just  as  if  it  mentions  **  a  man  and  three  women  ;'*  and  then 
in  tbe  reference  made  it  says,  **  the  said  three  women,*'— that 
will  not  refer  to  the  man,  although  he  was  involved  together 
with  the  third  woman  by  the  conjunct  proposition.     The  in- 
stitute and  heirs  of  entail  being  introduced,  the  reference  sftrr- 
wards  by  the  words,  **  the  said  heirs  of  entail,"  does  not  mike 
that  word  **  said**  refer  to  the  in<)titute,  but  to  the  heirs  of  entail, 
beoause  they  were  *'  said'*  as  well  as  the  institute.   Then  tbe  vord 
**  other,**  which  has  been  very  ably  reasoned  on  by  tbe  appellants' 
learned  counsel,  has  been  thrown  overboard  as  useless,  for  the 
word  **  other*'  bas  occurred  in  other  cases ;  and  it  bas  not  beea 
held  a  clear  designation  on  the  part  of  the  entailer  meaniog 
to  make  a  reference  to  the  institute.      Now,  this  being  tbe 
whole  to  be  gathered  from  the  cases,  and  that  being  tbe  law  to 
be  laid  down  on  such  a  case,  which  is  more  important  than  dif- 
ficult happily  after  those  cases  have  been  decided,  we  are  now 
to  apply  that  to  the  present  case ;  and  as  I  am  moving  your 
Lordships  to  affirm  this  judgment,  I  should  not  have  troubled 
vou  at  so  much  length,  had  I  heard  tbe  respondent's  counsel;  but 
It  is  right  to  assign  reasons  when  you  do  not  hear  tbe  respon- 
dent's counsel.     It  is  not  denied  in  all  the  dispositive  parts  of  tbe 
deed,  that  Patrick  Murray  is  referred  to  as  the  institute ;  nor  it 
it  denied  that  he  is  well  prohibited  by  the  prohibitory  clause,  nor 
that  he  is  well  forfeited  by  tbe  resolutive  clause — the  forfeit- 
ing clause ;  but  it  is  denied  that  he  is  struck  at  at  all  by  the 
irritant  clause ;  and  the  question  is,  whether,  consistently  with 
the  principles  I  have  just  laid  down,  he  is  struck  at  by  that  claufe? 
Now,  it  is  aaid  that,  by  reference  within  tbe  foureoruers  of  that 
clause,  he  is  fettered.     Tbe  words  of  tbe  reaolntive  clause  sre 
these :  "  with  and  under  these  irritanciea  foUowiog,  as  it  is  hereby 
expressly  provided  and  declared,  that  if  tbe  said  Patrick  Mur- 
ray, or  any  other  of  the  heirs  of  taillie  above  specified,  shall 
contravene  any  of  the  conditions,  and  so  on,  he  shall  forfeit,  and 
so  on*' — that  it  is  admitted  is  sufficient  to  forfeit  heirs ;  but  then 
there  follow  these  words,  in  that  which  may  be  called  tbe  irritant 
clause,—'*  and  it  is  also," — now  that  is  beyond  something  done 
before  ex  vi  tennini,  that  is,  going  forward  and  adding  another 
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otause  to  thtf  dawe  tAretdj  iiipiened,— **  and  it  is  Ato  heroVsr 
exprettly  |>rofided  anddedaved,'*'-then  cdmeRaeotriptetedause^ 
not  a  member  or  part  of  a  clause,  but  a  complete  irritant  clauMb 
baviog  pot  what  acli  betng  xlone  sball  be  ixr  ooBtraventioVt— 
**  that  all  the  debts  and  deeds  of  the  add  heiraof  Udllie,  oreitber 
of  them,  contncted,  nade>.or  granted,  as  well  before  as  after 
their  succession  to  the  aforesaid  lands  mid  estates,  in  contraven- 
tion of  the  said  taUKe,  and  provisions,  cenditious,  restrictions, 
and  limitations  therein  eontained,  and  all  adjudications,  or  other 
legal  executions  or  diligences,  that  shall  happen  to  be  obtained 
or  used  against  the  fee  and  property  of  the  said  lands  and  estates, 
or  any  part  thereof  apon  the  samSf  shall  be  roid  and  null,  with 
all  that  ma^  or  shall  follow  tiiereon ;"— and  then  comes  a  special 
clause,  which  contains  both  forfeiture  and  irritancyr-^"  but  also 
the  heirs  of  taillie  respectively,  upon  whose  debts  and  deeds*'*^ 
■8  regards  the  debts  and  deeds,  it  is  special^-**  such  adjndics- 
tions  shall  have  proceeded,  shall,  ipw  facto,  forfeit  their  right  an^ 
title  to  the  said  lands  and  estates,  and  the  same  shall  devolve  to 
the  next  heir  of  taillie,  in  like  manner  as  if  the  contravener  were 
naturally  dead,  and  that  freed  and  disburdened  of  the  said  debts 
ami  deeds,  and  adjudications,  and  other  diligences  deduced  there- 
on," which  is  what  makes  meedl  this  a  special  clause  as  to  debts 
and  deeds  only,  borh  irritant  and  rssolathre.     Now,  my  Lords, 
I  am  dearly  of  opinion,  that  we  should  shake  the  cases  which 
have  been  deddeif  on  tiie  primilpje  to  which  f  have  adverted,— 
that  we  should  flv  in*  the  teeth  of  the  authorities  to  which  I  have 
before  referred,  m  all  their  fair  reasonable  meaning,  and  depart 
from  the  rule  to  be  gathered  from  those  cases,  and  supported  by 
those  authorities,  if  we  found  this  was  any  thing  like  a  specific 
fettering  of  the  institute  or  liar,  without  which  he  is  not  bound— 
for  the  words  are  **  the  said  heirs  of  taillie  ;**  now,  **  said**  refers 
to  (be  heirs  of  taillie  who  have  been  Insfore  mentioned ;  and  as 
file  first  part  of  this  clause  only  says, — **  that  all  the  debts  and 
deeds  of  the  said  heirs  of  taillie,  or  either  of  them,  contracted^-— 
and  so  on — *'  in  contravention  of  this  present  taillie,  and  all  ad- 
judications upon  the  same,  shall  be  null  and  void,  with  all  that 
may  follow  thereon,** — in  otder  to  ascertain  who  are  '*  the  said 
heirs  of  taillie,*'  I  must  go  back.     Then,  this  daose  carries  it  a 
step  farther,  which  is  no  step  at  all,  saying,  that  whatever  is  done 
by  the  heirs  of  taillie,  is  void  in  itself.     That  is  not  suffident,  as 
is  decided  by  the  DuntreatH  case  and  other  eases,  to  comprehend 
or  to  irritate  any  thing  done  by  the  institute ;  then  it  is  sSid^- 
**  but  also  tfie  heirs  of  tailHe  respectively,  tipon  whose  debts  or 
deed?  such  adjudications  shsU  have  proceeded,  shalli  ip9o  factor 
forfeit  rbetr  right  an^  title  to  the  said  lands  and  estates,  and  the 
Same  shall  devolve  to  the  next  heirs  of  taillie," — there  is  not  a 
i^ord  said  there  Shoot  the  institute;  but  that  is  an  absolute 
statement  of  what  is  not  to  be  done  by  the  heirs  of  taillie ;  and 
to  bold  that  sufficient  to  ooroprehead  the  institute,  would  be 
contrary  to  all  the  other  cases  which  have  been  dedded.     My 
lAwds,  i  must  say  a  word  or  two  with  respect  to  these  cases.    I 
bave  aJready  said  that  the  Duntreath  case  was  not  the  first,  hot 
that  is  attempted  to  be  differed  from  the  present,  by  a  statement 
not  to  be  gathered  ftom  the  reports  in  the  books,  but  which 
Is  found  by  resorting  to  the  papers  themselves.     It  is  said  that 
the  Dantreath  case  contained  a  reference  to  the  institute,  and 
that  be  was  stated  to  be  the  institute.     I  do  not  see,  even  if  we 
admit  that  to  be  a  correct  statement  of  the  case,  how  the  deci- 
flion  can  have  gone  upon  that ;  I  do  not  see  how  it  is  possible 
that  any  reference  which  could  have  been  made  In  any  part  of 
the  deed  to  ArchihaM  CampbftU,  as  the  institote,  could  in  the 
aligbtest  dagree  bave  affeoted  the  decision  of  that  case,  which 
was  this,  that  though  a  man  is  stated  to  be  institute,  and  though 
dealt  with  as  such,  thougb  there  is  a  disposition  made  to  him  in 
that  eapadty,  yet  if  in  the  forfeiting  and  irritating  clauses  he 
is  not  plainly  and'ijistinctly  referfed  to,  the  entail  is  good  for 
nothing,  for  be  is  nor  touched ;  but  the  Dontniath  ease  laid  down 
tbe  bioad  prindple  which  I  read  from  the  very  order  of  the 
House  it8el4  that  no  implication  oan  take  place  at  aH,-^that  it- 
ia  not  to  be  by  implication,  but  by  nomination  and  direct  re- 
ference to  the  individual  by  the  tiue  of  institute.     Tbe  only 
difference  between  that  ease  and  this  which  can  be  pointed  out, 
is  this,  thsit  whereas  there  the  institute  ^s  not  named  or  referred 
to  in  any  one  of  the  three  dattses,  hare  he  ia  named  in  two  out 
ol  threes  but  not  in  tbe  tbiid.    But  why  do  they  say  that  that 
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is  ■oesssaiy?    Because  the  irritant  is  as  itfeoessny  as  tbe  reso* 
lotive  or  tbe  prohibitory;  and  if  it  is  desirable  you  should  hsve 
irritancy  as  wiell  as  forfeiture  and  prohibition,  it  will  at  once 
ilbolisb  that  fundaaiental  rifle  of  the  Scotch  law  of  Entail,  if  you 
dedde  that  tbere  was  any  differenes  In  prindple  between  a  case 
where  he  was  named  in  not  one,  and  where  he  was  naSMd  in  two 
and  not  in  tbe  third  i^t  will  be  said  that  the  House  of  Lorda  hak 
dedded  that  the  irritant  daase  mav  be  like  a  riddle  foil  of  holea^ 
and  yei  that  will  not  signify;  and  that  not  oilly  in  tbe  caaO of 
the  ittstttifte  and  heir  of  entaily  the  one  now  before  your  Lord^ 
ships,  but  in  all  eases  where  the  question  was  as  to  the  acts  of 
the  subsdtute,  that  if  yon  have  a  perfect  prohibitory  daose,  and 
i  perfect  resolutive  daose,  it  dbes  not  dgnify  whether  the  irritant 
Is  good  or  noc    Now,  my  Lords,  I  oome  to  the  ease  imbie^ 
diately  before  tbe  Dnntreatb  ease,  that  is,  tha  Findrasdd  ease. 
The  ditailer  etpressed  his  intention  '*  to  provide  for  the  np^ 
holding  of  his  family,  with  and  imder  the  provisions,  faculties^ 
limitations,  rsstrictions,  and  ii^tandes  after  Specified,  in  favour 
of  the  hdrs^maleof  his  own  body,  and  heirs,  taillie  and  provisions 
under  written."     There  he  r^ers  distinctly  to  the  hein  of 
tdllie  who  are  mentioned;  aiid  he  says,  these  dauses  shall  bintf 
**  the  heirs  of  tdllie  above  mentioned  ;'*  and  id  another  pAaoe^ 
**  tbe  haill  persons  and  several  branches  hereby  called  to  the  soei 
cesnen,**  which  is  a  word  which  does  not  occur  here ;  hereby  they 
are  prohibited,  forfeited,  and  tbdr  acts  avoided ;  vet  this  was  held« 
as  far  as  re|^ed  the  institute,  io  be  an  absolertely  void  prohibi-' 
tion,  for  that  he  was  not  referred  to  under  any  of  those  desigMM 
tions.    My  Lords,  there  is  a  very  remarkable  dreumsiaaev 
about  this,  to  which  I  pointed  the  attention  of  the  learned 
counsel  at  the  bar, — ^it  strongly  illustrates  the  argument,  and 
throws  great  light  upon  the' technical  foundation  of  the  words 
**  heir  of  talHie,**  in  a  certdn  use  of  them.     Heirs  of  taillie,  it 
appears,  had  been  allowed,  without  any  chdienge  whatever,  to 
be  perfectly  a  sufficient  designation  of  the  institots  for  certdn 
purposes*     Under  the  word  **  heir  of  tdllie,*' he  had  taken  the 
rest  of  the  property  of  tbe  author  of  tbe  entail.     I  believer 
no  man  ever  dreamt  that  that  was  myt  quite  sufficient  to  dothe 
him  as  hdr  of  entdly  with  a  view  to  giving  him  the  rest  of 
the  property ;  but  where  the  property  under  the  entdl  was  im 
qoestioff)  H  was  found  perfectly  rneffeetud— -no  more  effeetud 
than  if  an/  other  woi*d  bad  been  osed  in  it.     I  do  not  say  that 
has  the  force  of  a  deeidon  of  tlie  Court ;  bat  it  has  the  force  of 
the  oonsent  of  the  psrties,  to  the  faet  of  there  being  no  difficuhf 
in  letting  him  in  to  take  tbe  personal  estate  under  that  eapree* 
don,  which  they  did  not  consider  suffident  to  fetter  it     My 
Lords,  I  shall  last  of  dl  make  an  observation  on  the  case  muclr 
argued  by  Mr  Murray,  namely,  the  Dougdaton  case.     There  ia 
not  a  sMow  of  a  pretenca,  to  use  Lord  Tburiow*s  favourite  ex- 
pression-iUthere  is  not  a  probable  argument  for  their  calling  io 
dd  that  ease->-it  is  remarksAile  for  its  unlikeness,— tbere  is  nor 
gsttiag  over  Ibis,  that  Mr  Henry  Glaasford,  the  fiotr,  was  named 
hi  the  irritant  dause ;  for  there  was  an  irritant  dense,  and  thenr 
is  BO  teefanicd  wa^  of  separating  the  dauses,  but  you  may  com- 
bine all  together  in  one ;  they  bad  chosen  to  make  one  joint 
clause  of  both,  just  like  the  specid,  irritant,  and  resolutive  disuse 
here ;  but  as  I  stated  in  the  course  of  the  argument,  the  second 
branch  of  that  clause,  beginning  with  tbe  words  "  but  dso,* 
appSan  nonsense,  nnless  yon  take  it  in  connection  with  the 
other.     The  dause  in  the  Dougdston  case  says,  in  case  the 
sdd  Henry  Glassfbrd  does  so  and  so,  or  In  case  any  of  the  hdra 
of  entdl  do  so  and  so,  then  such  acts  and  deeds  shall  be  void, 
and  he  himself  shall  be  forfeited.     I  do  not  say  that  the  words 
are  **  he  himself,*'  hot  they  are  quite  tantamount  to  it,  and  they 
reasoned  upon  the  necessity  of  giving  a  large  meaning  to  the' 
word  "  person."  The  words  are,  "  each  and  every  heir,  or  pcnon 
so  contravening** — (including  Henry  Glassford,  by  plain  re- 
ference,)—'*  shall  forfeit  and  lose  dl  right  therein.'* .  That  is 
rionsense,  unless  you  take  in  those  words  to  which  the  wofds 
*'  so  contravening**  spply.    Mr  Murray  ingeniondy  attempted  to 
ehow,  that  in  thn  ease,  firat,  there  is  a  complete  resolutive  clause, 
and  next,  a  oomplete  irritant  clause ;  hot  then,  it  does  not  affect 
this  institute,  for  it  does  not  say  the  heir  of  entail  or  person  so 
contravening— that  would  have  been  more  like  the  I>oogalston 
ease ;  **  and  dso,  be  it  further  enacted,"  instead  of  **  but  dso,** 
tbe  ona  being  a  separation,  and  the  other  conjanction.    If  aojr 
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one  does  w  and  eo,  bit  acta  oontreveBing,  the  foraaer  probibitipns 
aball  be  void ;  tbat  is  not  an  Irritant  elatise— it  makes  nothing 
like  an  irritant  clause.  The  present  case  would  have  been  like 
the  Doagalston  case,  if  it  bad  been  thus :  If  the  said  Patrick 
Murrey,  or  any  of  the  said  heirs  of  taillie,  shall  contravene  so 
And  so,  not  only  such  person  or  heir  so  contravening  shall  forfeit, 
but  also  the  deeds  of  euch  and  every  such  person  or  beir  shall  be 
void ;  if  that  had  been  so,  it  would  have  been  the  Dovgalston  case ; 
and  if  you  refer  to  the  Dougalston  rase  to  show  that  such  would 
have  t)een  a  sufficient  designatMHi  of  the  iostitoCe,  the  short  aaswer 
ia,  that  he  is  referred  to  by  the  words  which  are  employed.  I  by 
BO  means  aieaii  to  say  that  the  word  "  person,"  if  it  bad  occurred 
in  the  aepamte  claose,  might  not  have  referred  to  him,  if  it  had 
said,  '*  if  the  said  heirs  or  other  persons  do  ao  and  so,  their  acts 
ahall  be  void.**  I  am  not  prepared  to  say  thai  would  not  have 
been  suiicient;  for  it  is  needless  to  repeat,  that  the  word  "  per- 
eon"  is  totally  different  in  its  signification  from  the  word  *'  heir 
of  entail,**  which  baa  a  technical  meaning;  whereas  the  word 
**  person*'  may  comprehend  institute  as  well  as  substitute  or  heir. 
■*  Thebaill  persons  and  several  branches  called  to  the  succession," 
was  not  in  the  Fiodrsssie  case  held  to  comprehend  the  institute ; 
but  I  state  this  to  show  that  the  Dougalston  case  does  not  go  so 
nueb  upon  that  as  upon  the  other  foundation,  that  it  was  part 
and  parcel  of  the  dsuse,  including  the  name  of  Henry  Glass- 
ford,  the  institute.  My  Lords,  upon  these  grounds,  I  have  not 
the  least  doubt  that  the  Court  below  have  rightly  decided,  and 
that  your  Lordships  ought  to  affirm  their  decision.  I  can  by  no 
means  approve  of  bringing  oases  here  without  any  novelty.  We 
may  be  deciding  the  Duntreath  case  once  a-week,  if  appeals  are 
so  lightly  brought. 

Doctor  LtuMington. — Will  your  Lordships  permit  me  to  sug-. 
gest,  that  the  case  which  immediatel  v  follows,  is  on  behalf  of  the 
purchaser  who  has  bought  of  Patrick  Murray?  It  was indispen- 
aibly  necessary  to  the  security  of  his  title  to  bring  it  here. 

Lord  J9r»«j;Aain.— > What ;  are  we  to  turn  ourselves  into  con- 
veyancera?  Are  parties  to  come  to  this  House  to  get  an  opi- 
nion whether  they  have  a  good  title  ?  They  must  get  the  opinion 
of  a  conveyancer ;  and  if  their  conveyancer  tells  them  it  ia  a 
good  title,  they  must  take  the  chance  of  it. 

Sir  John  CampbeU, — We  have  the  unanimous  judgment  of  the 
Firat  Division  of  the  Court,  as  well  as  of  the  Lord  Ordinary. 

Doctor  LtMAii^oa.— This  case  was  brought^  because  it  was 
considered  to  be  for  the  mutual  advantage  of  all  parties  to  have 
a  decision  upon  the  point. 

Lord  Srovgkam.'- After  bearing  about  half  a  doaen  eases  in 
the  Court  of  Chancerv  on  executry  devises,  I  said  there  must  be 
an  end  of  these  very  lengthy  arguments  on  points  which  have 
been  decided,  and  I  gave  a  hint  that  they  bad  better  not  bring 
any  more ;  they  took  the  hint ;  and«  I  never  heard  any  more  of 
those  cases  for  a  year  and  a  half,  and  now  an  Act  of  Parliament 
is  about  to  remove  all  doubt  upon  the  subject.  I  think  there 
must  be  an  end  of  these  appeals  on  points  which  are  so  clear; 
and  I  move  your  Lordships  that  this  interlocutor  be  affirmed, 
with  costs  not  exceeding  ^100. 

The  following  jadgment  was  prononnced  in  tbe  ap- 
peal for  Lord  Eiibanlc  and  big  commissioners : 

'*  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  that  the  said  petition  and 
appeal  be,  and  is  hereby  dismissed  this  House,  and  that  tbe  in- 
terlocutor therein  complained  of  be,  and  tbe  same  is  hereby 
affirmed :  And  it  is  furtlier  ordered  that  the  appellants  do  pay, 
or  cause  to  be  paid  to  the  said  respondent,  the  sum  of  one  hun- 
dred pounds  for  his  costs  in  respect  of  the  said  appeal.** 

And  ill  tbe  appeal  for  the  parcbasert  (to  which  no 
answeni  were  lodged  for  the  respondent), 

"  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  that  tbe  said  petition  and 
appeal  be.  and  is  hereby  dismissed  this  House,  and  that  the 
said  interlocutor  therein  eorophuned  of  be,  and  the  same  is  here- 
by affirmed.** 

Appellants*  Authorities.— Stair,  IV.  ISa  Elcbies'  Notes  on 
Do.,  p.  114.  Krsk.  III.  6,  26.  Dick  v.  Drysdale,  14th  January 
1«I2 ;  F.  C.     Barclay  v.  Adam,  8th  February  1821 ;  Shaw*8 


Appeals.  Vol.  I.,  p.  24.    Markensie  on  tbe  .Statutes,  Vol.  II., 
p.  484,  FoL  Edit.,  1728.     Morehead  o.  Morebead,  2d  July 

lesa. 

Respondentia  Authorities. -^Ersk.  III.  8,  31.  Edmonstone 
of  Dtttitreath,  24tb  November  17<I9;'' M.  4409.  Leslie  v. 
Xeslie,  1752;  Elch.  Taillie,  Na  49.  Erskines  ».  Hay  Bal. 
four,  14th  February  1758;  M. '4408.  Gordon  e.  Lindssj 
Hay,  &&,  8th  July  1779;  M.  Ap..  Taillie,  No.  2.  Mcmsies 
r.  Menzies,  25th  June  1785;  M.  15.436.  Millwood  v.  Mill- 
wood.  &e.,  2Sd  February  1791.  Beirs  Cases,  p.  191;  M. 
15.468.  Marchioness  of  Litchfield  e.  Cuming,  22d  May  I79B; 
M.  15,467.  Miller  a.  Catheart,  12th  February  1799;  M. 
15,471.  Steel  v.  Steel,  12th  May  1814;  F.  C.  and  Dow*f 
Reports,  Vol.  V.,  p.  62.  Doorias  e.  Olassford  14th  May  1823, 
House  of  Lords,  10th  June  1825.  *  Syme  e.  Dickson,  27th 
February  1799;  M.  15.473.  Bruce  v.  Bruce,  15th  January 
1799;  M.  15,539.     Eari  of  Breadalbane  v.  Campbell. 

For  Appellants  J.  A.  Murray;  Alexander  Mundell,  and 
Spottiswoode  and  Robertson,  Solicitors. — For  Respondent,  Sir 
John  Campbell;  Richardson  and  Connell,  SoUcUors, — [G.D-] 


Slst  March  1835. 


HouBB  OF  Loaoa — (G.  D.) 

No.  251. — VTiLLiAM  Morehead,  Appellant^  v.  Thb 
Rev.  Dr  Morehead  &  Others,  Respondents. 

Entail— Institute  and  Substitute — An  entailer  having  in  hisde^ 
of  entail,  hjf  a  clause  immediately  following  the  destination,  de» 
clared  that  the  burdens,  reseroations,  conditions,  provisions,  rt' 
strietions,  limitations,  and  clauses  irritant,  therein  afier  expressed^ 
should  be  binding  on  the  institute  as  well  as  the  substitutes ;  and 
the  prohibitory  clauses  against  selling,  burdening^  or  altering  the 
order  of  succession,  being  directed  against  the  institute  as  vreU  ax 
the  substitutes,  but  certain  other  prohibitory  clauses^  and  the 
whole  of  the  irritant  and  resolutive  clauses  being  directed  apainst 
the  "heirs  of  tailzie''*  only,  without  mention  of  the  in^Uute — Held 
(reversing  the  decision  of  the  Court  of  Session)  thtU  the  email 
was  ineffectual  to  prevent  the  institute Jrotn  selling  the  lands  and 
disposing  of  the  price  at  pleasure. 

The  pareaer*t  father  executed  a  deed  of  entail  in 
1786,  of  the  lands  of  Herbertshire,  in  favour  of  the 
appellant  (the  institute)  and  a  certain  series  of  heirs. 
Imnaediately  after  tbe  destination  there  followed  thii 
clause : 

«  But  always  with  and  under  the  express  burdens,  resem- 
tions,  conditions,  provisions,  restrictions,  limitations  and  clsu&el 
irritant  after  exprest,  which  are  all  hereby  appointed  to  be  in- 
serted in  tbe  resignations,  charters  and  infeftments  to  follow 
hereupon,  and  declared  to  be  binding,  not  only  upon  tbe  said 
William  Morehead,  my  eldest  son,  and  tbe  heirs-male  of  bis 
body,  lind  the  other  heirs-substitute  to  them,  by  this  present 
tailzie,  but  also  upon  my  heirs  whatsoever,  in  case  the  succes- 
sion of  my  said  estate  shall  happen  to  devolve  upon  them,  failing 
tbe  heirs  of  tailzie  above  mentioned.** 

Then  followed  tbe  conditions  and  prohibitions  of  tbe 
entail.  The  prohibitions  against  selling,  burdening, 
and  altering  the  order  of  succession  were  made  ex- 
pressly applicable  to  **  the  said  William  Morehead^ 
and  **  the  other  heirs  of  tailzie.*'  Certain  other  pro- 
hibitions were  directed  only  i^inst  "  the  heirs  of 
tailaie  above  mentioned**'  The  irritant  and  resolative 
clauses  were,  in  like  manner,  directed  only  against  the 
"  said  heirs  of  tailzie  above  mentioned."       •> 

The  appellant  having,  in  1832,  sold  the  entailed 
estate  to  his  brother,  the  Rev.  Dr  Morebead,  for 
£40,000,  a  suspension  of  a  threatened  charge  was  pre- 
sented  by  Dr  Morehead, and  a  declarator  was  brougbt 
by  the  appellant  against  his  son  and  the  other  sub- 
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stittltef^  to  try  the  Talidity  of  the  sale.  These  actions 
beinf^  conjoined,  were  reported  to  the  Court,  on  cases, 
by  Lord  Fulierton*  Ordinary,  on  9th  March  1833, 
accompanied  by  a  note,  in  which  his  Lordship  ex- 
pressed an  opinioo»  that  the  sale  was  valid  and  the 
entail  ineffectaal. 

The  following'  opinions  (printei)  in  the  appendix  to 
tlie  appeal  cases)  were  reported  by  counsel,  with  the 
concurrence  of  both  parties,  as  having  been  delivered 
from  the  bench  at  the  advising  on  ^d  July  1833 : 

**  Lord  Baigraj^. — The  parties  here  are  highly  respectable, 
and  the  action,  I  feel  assured,  would  not  have  been  brought  but 
for  sorae  proper  and  important  object.  I  wish  that  we  could 
come  CO  tiie  same  result  here  as  in  the  last  case,  which  we  have 
just  now  decided— (Case  of  Murray  of  Simpriro). — But,  my 
Lords,  we  must  take  the  case  as  it  stands,  and  try  it  upon  its 
own  peculiar  merits.  By  the  Act  1685,  every  entailer  may  ex- 
press his  own  deed  of  entail  in  any  way.  There  are  no  techni- 
cal clauses  which  are  required  to  be  taken  in  a  certain  order,  or 
any  express  form  of  words  in  which  the  clauses  are  to  be  ex- 
pressed. The  entailer  may  write  his  own  entail,  and  use  his 
own  language.  We  must  look  to  the  intention.  It  is  necessary 
to  consider  what  is  clear  in  point  of  intention ;  and,  for  that  pur. 
pnse,  we  must  take  the  whole  deed  together.  It  may  be  read  as  a 
single  sentence.  The  entailer,  if  I  may  say  so,  may  begin  at 
the  end  ;  and  his  object  will  be  attained,  if  he  onlv  comply  with 
the  provisions  of  the  Act,  by  inserting  clauses  to  the  effect  which 
the  Act  authorises  and  requires,  without  regard  to  any  set  form 
of  words.  The  whole  dubiety  in  the  case  rests  upon  this,  that 
in  some  clauses  the  institute  is  bound,  and  that  in  others  the 
institute  is  not  bound.  But  then  in  this  dubiety,  I  refer  to  the 
clause  which  follows  immediately  after  the  destination.  It  is  a 
general  and  coroprehenuve  clause,  in  which  the  entailer  declares, 
that  the  whole  *  burdens,  reservations,  conditions,  restrictions, 
limitations  and  clauses  irritant,  after  expressed,  which  are  all 
hereby  appointed  to  be  inserted  in  the  resignations,  charters  and 
infeftments  to  follow  hereupon,'  shall  be  *  binding  not  only  upon 
the  said  William  Morehead,  my  eldest  son,  and  the  heirs-male 
of  bis  body,  and  the  other  heirs-substitute  to  them  by  this  present 
tailxie,  but  also  upoti  my  heirs  whatsoever,  in  case  the  sacces- 
sioii  of  my  said  estate  shall  happen  to  devolve  upon  them,  fail- 
ing the  heirs  of  tailxie  above  mentioned.*  Now,  I  think  that  this 
is  a  general  declaration  affecting  all  the  parties  called  to  the  suc- 
cession, the  institute  as  well  as  the  substitutes,  and  that  the  de- 
claration is  put  in  at  the  proper  place  of  the  deed.  The  only 
difficulty  in  the  case  lies  here,  that  in  the  different  prohibitory 
clauses,  some  of  the  prohibitions  are  made  effectual  against  the 
institute,  and  others  are  not.  But  I  am  afraid  that  this  will 
not  do  ;  that  it  will  not  entitle  us  to  refuse  effect  to  the  entail, 
—we  are  bound  to  look  to  the  entailer's  intention,— we  must 
give  effect  to  his  words  in  the  way  which  he  has  used  them. 
And  as  the  provisions  of  the  entail  are  expressed  in  broad  and 
general  terms,  and  are  comprehensive  enough  to  embrace  all  the 
parties  called  to  the  succession,  I  am,  on  this  general  ground, 
and  without  entering  into  particulars,  for  supporting  the  entail/' 

**Lord  Craigie. — The  declaration  of  the  entailer  is  quite  general 
in  its  terms.  It  clearly  applies  to  all  the  different  parties  called 
to  the  succession.     The  enuil  roust  therefore  stand." 

•*  Lord  GiUies.^1  am  of  the  same  opinion." 

*«  Lord  Prendeni, — I  agree.  We  suspend  the  letters  and 
sostain  the  defences." 

The  Goort,  by  interlocutor  dated  2dy  and  signed 
5th  Jaly  1833, 

«*  in  the  process  of  declarator,  sostain  the  defences,  assoilsie  the 
defenders  and  decern ;  and  in  the  suspension,  suspend  the  chaise 
9impUcUer^  and  decsro."    (  Vide  ante,  VoL  V.,  p.  516.) 

An  appeal  having  been  presented,  and  the  case 
la^ardy 

I,ord  Brougkam^^^My  Lords,  I  have  already  stated  to  your 
I«rdships  the  reason  wby  I  have  adopted  the  course,  in  respect 


of  this  case,  of  penning  the  terms  of  the  jadgment  I  feel  it^y 
duty  to  move  your  Lordships  to  give.  Being  contrary  to  the 
unanimous  opinion  of  the  learned  Judges  in  the  Court  below,  it 
is  of  great  importance  that  it  should  be  known  oii  what  grounds 
that  result  has  been  come  to.  We  have  to  regret  that  in  the. 
Duntreath  case,  nothing  has  been  preserved  of  the  argument, 
except  that  which  appears  in  the  printed  eases.  There  is  no 
doubt  that  the  great  Judge  (Lord  Mansfield)  who  advised  your 
Lordships  to  reverse  the  judgment  of  the  Court  of  Session  in 
that  case,  gave  reasons  for  the  judgment  be  so  advised ;  but  we 
have  no  report  touching  the  grounds  or  authorities  which  weighed 
with  his  Lordship,  and  we  are  left  to  form  our  opinion  merely 
from  the  reasons  stated  in  the  printed  cases,  of  the  grounds  on 
which  that  judgment  proceeded.  This  case  comes  before  jrour 
Lordships  by  appeal  from  the  First  Division  of  the  Court  of 
Session,  sustaining  the  defences  and  assoilzieing  the  defender,  in 
an  action  of  decUrator  brought  by  the  appellant  and  pursuer,  and 
suspending  the  charge  nmplieUer^  in  the  suspension  brought  by 
the  respoi^ents.  The  action  of  declarator  was  brought  to  have 
the  rights  of  Mr  Morehead,  the  appellant,  declared  to  sell  or 
alienate  the  estates  comprehended  in  a  deed  of  entail  executed 
by  his  firther  in  November  1786,  and  in  which  he  was  made  in- 
stitute or  disponee.  The  suspension  was  brought  by  the  respon- 
dents, purchasers  of  these  estates,  on  the  ground  that  the  ap- 
pellant, in  consequence  of  the  entail,  eonld  not  nsake  a  good  title 
to  them.  The  two  actions  were  conjoined ;  and  indeed  they 
wholly  turn  upon  the  same  question,  vis.,  whether  or  not  the  in- 
stitute is  validly  fettered  by  the  restrictions  of  the  Uerbertsbire 
entail  ?  To  this  question,  my  Lords,  I  am  now  to  address  my- 
self; and  I  do  so  with  the  more  solicitude,  that  I  differ  with  the 
Court  below,  having  arrived  at  a  conclusion  opposite  to  that 
which  these  very  learned  Judges  unanimously  came  to.  It  is  a. 
great  comfort  to  reflect  that  I  have  spared  no  pains  in  obtaining 
whatever  light  I  could  upon  the  subject.  I  know  that  I  have 
yety  diligently  examined  it,  and  that  the  opinion  which  I  have 
formed  is  consistent  with  all  my  former  impressions  upon  the. 
general  question.  I  have  lUso  the  satisfaction  of  finding  that  the 
Lord  Ordinary  took  the  same  view  of  it;  and  I  may  add,  that  I 
have  the  less  reluctance  in  recommending  a  reversal  of  the  judg- 
ment, because  I  really  entertain  no  doubt  upon  the  point.  It  is. 
needless  to  observe  how  very  important  all  cases  of  this  descrip- 
tion are.  They  constitute  the  law  of  Scotch  entail,  much  more 
to  be  derived  from  the  course  of  judicial  decision,  than  from- 
the  Stature  1685,  in  which  we  shall  vainly  look  for  the  canons 
that  are  now  held  to  govern  this  important  subject.  No  exami-. 
nation  of  that  Act,  nor  any  commentary  upon  its  provisions^ 
would  ever  enable  a  person  to  discover  what  the  rales  are  that 
regulate  the  dispositions  of  real  estate,  and  fix  the  Uoiits  within 
which,  and  the  modes  by  which  perpetuities  may  be  created  in 
its  descent  and  enjoyment.  Nor  can  we  survey,  without  some 
satisfaction,  the  extraordinary  uniformity  which  marks  this  long 
course  of  decisions.  There  is  no  branch  of  the  Scotch  law 
more  regular,  fixed,  and  systematic, — none  in  laying  down  which 
the  Courts  have  less  wavered  in  their  determinations.  The  law 
itself  may  be  an  unfortunate  one,— the  Courts  may  have  ori- 
ginally admitted  great  refinement  in  expounding  it, — in  aome 
principles  declared  by  them  we  may  find  caprice — for  others  we 
may  be  at  a  loss  to  discover  the  reason ;  but  at  least,  the  greatest 
of  all  errors,  and  the  most  of  all  mischiefs,  the  jut  vogiim  et 
incognitum  is  not  to  be  charged  upon  the  system  ;  for  example,- 
upon  the  subject  of  the  disponee's  freedom  and  subjection, 
which  is  the  branch  of  the  law  of  entail  now  before  us,  the 
whole  current  of  authority  is  quite  uniform,  great  as  the  variety 
of  the  circurostanees  has  of  necessity  been,  in  which  the  diN 
ferent  decisions  have  been  pronounced.  For  neariy  a  century . 
past,  you  will  only  find  a  single  instance  in  which  that  current 
has  been  turned  aside,  and  then  the  deviation  was  but  momentary, 
between  1769,  when  the  Court,  in  the  Duntreath  case,  departed, 
from  the  strict  rule,  and  1771,  when  your  Lordships  restored  it 
upon  appeal.  This  uniformity  and  certainty  affords  us  some  satis- 
faction, as  regarding  a  branch  of  our  jurisprudence  not  surely  the 
most  to  be  praised  in  other  respects,  and  may  be  in  aome  sort 
considered  aa  of  a  redeeming  quality  to  the  evila  of  the  Scotch 
entail  system.  At  at  all  events,  it  inculcates  the  expediency  of 
maintaining  the  same  uniformity  and  certainty  with  unabated 
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MVterfty,  vntil  the  wit^om  of  the  Legiiiature  Bboll  lee  fit,  to  in- 
terpffte,  I  shall  begin  whb  attenthrety  exBRiining  the  prori- 
flJOM  of  the  settlemeots  in  qiiettion.  Upon  these,  of  eoanoi 
tbe  whole  argunient  turns.  The  entailer  dispones  to  the  a|^* 
pellant,  Willkmi  Morebead,  and  of  course  tbe  institute.  Ht 
then  gives  to  Wiliiam  Morehead*s  beirs-tnale  of  his  body,  ai|d  a 
^riccy  of  other  sabstitvtes,  and  lastly  to  bis  own  heirs  and  assig- 
i>ee8  wfiatsoeTcr,  tbe  eldest  hetr-female  taking  always  without 
division.  Then  eomes  tbe  usual  general  clause,  which  in  oianf 
ififtruMents  of  this  kind  closes  the  designation  of  heirs,  and  in- 
trodfices  tbe  fetters  or  daoses  of  restriction,  and  wfaicb  has,  by 
constant  derision  and  by  all  authority,  been  held  to  bare  no  suIk 
atsntive  eilect  whatever,  but  ntierely  to  be  a  connecting  \ivk  be* 
twcen  one  and  the  other  part  of  the  deed, — ''  always  with  and 
Under  the  express  burdens,  reservations,  ronditionsi  provisions, 
limitations,  and  clauses  irritant  after  eftptvssed  ;**— and  if  this 
4)1aaee  had  here  stopped,  no  question  rould  ever  have  been  raised ; 
for  it  would  have  had  siosply  no  effect  at  all  in  binding  any  of 
tbe  fbranerly  named  persons  with  the  fetteis  aflerwarda  impoMd, 
Miy  more  than  if  it  had  not  occurred  in  tbe  instrument :  iSot  it 
jM'oeeeds*^**  which  (provisions  and  claiisea)are  all  hereby  ap- 
pointed to  be  inserted  in  the  resignations,  ebarters  and  in  fen* 
roeuts  to  follow  hereupon,  and  declared**  (that  is  to  say,  I  think 
in  all  ihirtieSB  of  construction,  "  and  are  hereby  dedbred**)  "  to 
betdudingi  not  only  upon  tbe  said  William  Morebcad,  asv  eldeat 
0OB,  and  tbe  belrsAomle  of  his  body^  and  the  othet  beirs^ub- 
atlcute  to  tbem  by  this  present  talkie^  but  also  upon  utv  heirs 
whatsoever,  in  case  the  succession  of  my  said  estate  sbail  hap- 
pen to  devolve  upon  their  failing  tbe  betrs  of  tailsie  above  men- 
tioned*** Next  follow  tbe  clauses  themselves  {  and  it  is  of  the 
list  importance  to  observe,  that  hi  some  of  these  the  institate  is 
eapreslly  naowd,  and  in  others  not  at  all,  nor  even  in  any  aoan- 
iter  of  way  referred  to.  First  of  dl  tbene  are  six  probibitioiM, 
or  father  directions  of  things  to  ha  done,  and  to  be  avoided  t 
/SNf,  The  taking  of  the  naaie  and  arms  is  enjoined  to  the  beka 
of  taHsie  only,  wttboat  any  mention  either  of  the  institutes  or 
the  hein-general.  Secondly^  Tbe  prohibition  to  aNier  tbe  ordur 
Of  sooceasion  is  laid  on  the  institute  and  heirs  of  tailaie,  suhsti- 
totes  or  successors  above  mentioned,  which  might  be  intended 
to  iitclude  bdri-general,  though  of  this  I  should  have  great  doubt, 
snirdfy,  Tbe  prohibition  to  seli,  dispose  or  wadset,  or  impig^ 
mjtate,  is  directed  in  like  maimer  against  the  institutes,  heirs  of 
tailzie,  and  suoceasors,  Fourthhf,  The  probiMtion  of  svfibring 
ImMloties  and  teiiids  to  remain  unpaid,  extends  only  to  heirs  of 
taMe  above  mentioned.  Fiflkfy^  The  prohiUtioti  of  suffering 
adjudication,  or  apprising  and  evietioni  is  also  confined  to  beiia 
of  taiisie  (  and,  Sitthiy,  The  direction  to  possess  on  the  title  M 
^e  entail  akme,  is  confined  to  the  same  beirs  of  taUale*  Thus 
then,  my  Lords,  as  far  as  the  present  question  goes,  tbe  institute 
ii  lettered  by  a  prohibition  to  sell,  burden,  and  alter  the  order 
df  suoccssion.  Next  follow  the  irritant  and  resolutive  clauses. 
Tiie  former  mskes  void  nkl  acts  in  contmVeotion  of  the  prohibi- 
tions ^  done  by  tbe  said  heirs  of  tailxie  above  mentioned,"  with- 
out any  refeienoe  to  tbe  ibstitute;  and  the  hitter  declares,  tbat 
**  the  person  so  eontraveningi*' — that  is,  tbe  ^  above  mentioned 
heir  of  tailzie  so  contravening,'*  shall  forfeit  and  emit  bis  right. 
A  dedaiation  immediately  follows,  that  the  forfeiture  incurred 
by  tlie  hair  ki  possession  ^*  contravemng,**  shall  not  be  pttrgeabla ; 
«id  then  follow  certain  exceptions,  or  rather  euabliag  daOses, 
the  two  first  of  which  only  are  material  to  our  present  purpose : 
By  one  of  them,  **  the  whole  heirs  of  taiisie  above  specified" 
areaUowed  a  jointare  as  far  as  one*tbird  of  tbe  rentj  by  tbe 
other,  tbe  *'  said  heirs  of  tailzie  above  mentioned**  are  allowed 
to  give  yotmger  cbildrea  portions  not  exceeding  three  years'  io* 
i5»roe.  Jt  is  tiierefore  quite  clear>  tbat  if  tbe  facing  clauses 
stood  alone,  and  arere  only  connected  wkb  tbe  dispositive  dause, 
and  the  designation  of  beirs  by  tbe  usual  general  words,  **  but 
nlways  under  the  clauses  hereinafter  written,**  tbe  institute 
would  be  free ;  for  be  is  oqlyonder  a  sknple  prohibition,  and  bis 
acts  of  contravention  ate  not  deriared  void,  neither  is  his  right 
declared  forfeited,  in  case  be  contravene  the  nullities ;  and  tbe 
A>rfeitures  are  direet^d  against  tbe  beirs  of  taiisie  alone,  and 
touch  not  tbe  dispones.  But  tbe  conneeting  or  general  dausa 
trbieh  closes  the  destination  and  introduces  the .  restrictions, 
%ttries  fram  the  oidinary  form  of  such  daiiaes^  and  it  is  upon 


this  variety  alone,  tbat  the  judgment  of  thO  Court  .bek>w  has 
been  rested,  both  by  tbe  respondents  at  your  Lordships*  bar,  aad 
by  tbe  learned  Judges  who  pronounced  the  decree.  Let  us 
examine  it  therefore  a  little  narrowly ;  and,  first,  let  us  lookat  its 
piirpose,-*-that  b,  at  whatever  purpose  it  may  have  diffrreot 
from  the  eommon  purpose  of  conneeting  tbe  parts  of  the  dee4^ 
the  purpose  which  all  such  clauses  ordinarily  have.  The  addi* 
tiomU  or  special  purpose  bare,  wbst  may  ho  called  the  extn  pur- 
poa^  seems  clearly  to  be^  tbe  comprehending  under  those  clauses 
the  belrs-general  whom  he  bad  introduced  at  the  close  of  tbe 
destinations.  This  is  plain ;  because  the  structure  of  the  ten- 
tence  shows  it,  and  because  those  beirs  ate  not  aiterwatds  men- 
tioned. Tbe  structure  of  tbe  sentence  is,  '*that  the  clauies 
shall  be  binding  not  only  upon  William  Morebead  and  the  other 
heirs  of  tailzie,  but  also  upon  tbe  heirs  whatsoever,  should  thoK 
beirs  of  tailzie  fall .**  It  u  not,  that  tbe  clauses  are  dedared  biod- 
ing,  first  upon  the  Institute,  and  then  on  tbe  nominaiim  sobstt- 
tutes,  and  then  on  the  bdrs-general,  which  would  far  more  dis- 
tinctly have  indicated  the  intention  of  binding  both  iitstitutr, 
substitutes,  and  bdrs-general,  but  tbat  tbe  clauses  are  subtitsn- 
tially  declared  to  be  binding  on  the  heirs-general ;  and  their  effects 
on  the  institute  and  substitutes,  is,  as  it  were,  referred  to  in 
passtnff, — ^is  assumed,  is  redted,  and  not  enacted, — la  mentioned 
narratively  and  not  operatively.  Tbe  entailer  seems  to  assume 
tbat  be  bad  otherwise  bound  the  institute,  and  is  here  binding 
the  beirs  •general  in  tbe  same  wsy  as  be  bad  elsewhere  boand 
bim.  Now,  it  is  adifaitted  on  all  bands,  tbat  A  supposition  of 
this  kind  goes  for  nothing,  and  tbat  the  makef  of  an  iostrument 
of  this  description  does  not  bind  any  one,  or  effect  any  purpose 
whatever,  by  merely  referring  to  something  which  is  in  itself 
ineffectual,  and  giving  us  to  understand  that  be  sMpposeA  be  bad 
executed  this  intention.  He  must  do  as  Wdl  as  inean  to  do.  He 
must  perform  what  he  Intended.  I  baVe  mentioned  aootber 
reason  for  holding  the  general  clause  to  be  directed  towards  the 
heirs-general :  It  is,  that  nowhere,  in  tbe  subsequent  parts  of  tbe 
deed,  do  we  find  tbem  referred  to.  Tbe  institute  and  substitutes 
ate  strudc  at  by  some  o^  the  clauses— the  substitutes  alone  by 
others — heirs-general  by  none.  Nor  can  they  be  brought  by  con- 
struction witbm  any  of  the  expressions  used,  unless  we  give  thit 
extensive  meaning  to  tbe  woiil  *'  Successors,"  in  tbe  second  and 
third  prohibitions,  where  alone  it  occurs,  a  stretching  of  tbe 
sense  which  I  consider  as  somewhat  violent.  That  the  olject 
of  the  entail  was  such  as  I  have  been  stating,  Is  further  rendered 
probable  by  tbe  circumstance,  that  bdra-general  were  declared 
not  to  be  struck  at  by  tbe  restrictive  clauses  in  Sir  T.  Kennedy^ 
case,  decided  in  1760— -a  circumstance  probably  known  to  tbe 
framers  of  tbe  present  entail.  On  the  whole,  I  have  no  doubt 
tbat  the  object  of  tbe  general  dause  tn  this  deed, — I  mean  tbe 
object  of  tbe  peculiar  addition  which  ia  here  made  to  the  words 
ordinarily  fbuaj  in  aucb  clauses,— Is  not  to  make  tbe  fetters  bind 
the  institute,  hut  to  hx  (heiti  upon  tbe  bdrs-general ; — and  this  is 
tUe  first  position  on  which  I  rest  my  opinion.  But  this  is  by  no 
means  the  only  ground,  nor  tbe  firmest  foundation  of  the  opinion 
J  would  deliver  to  your  Lordships.  I  proceed  to  observe,  that 
even  if  we  take  the  clause  as  having  a  primary  and  a  substantive 
application  to  the  institute,  William  Morebead,  it  is  not  easy  to 
give  it  a  larger  operation  than  the  usual  general  and  connecting 
clause,  '*  with  and  under  the  restrictions  following.**  If  an  en- 
tailer cdls  to  the  succession  a  series  of  bdrs,  alter  disponing  to 
a  given  person,  and  if  be  then  says,  *'  with  and  under,"  &c,  be 
may  be  said  to  direct  tbat  both  toe  dispoaee  and  the  beirs  be* 
fere  name^  should  all  alike  take  under  the  restrictions  tbst 
follow ;  yet  we  all  know  that  no  such  sense  is  ever  given  to  tbe 
clause.  The  institute  is  held  to  take  under  such  restrictions  as 
are  direated  afterwards  agisns^  him*  and  the  aidbatitafees  to  take 
under  tbe  restrictions  levelled  at  them.  This  is  dear  and  aacoo- 
tested.  Then,  how  much  farther  does  a  clause  like  tbe  one 
now  under  oonstruetion  cury  tho  oMIgatlons?  Th«  mete 
coUocation  of  the  dause,  vfz.,  ica  doming  imoiediatoly  alter  the 
series  of  persons  designated,  and  the  manner  in  whic%  it  cooneM 
them  with  the  ensuing  parts  of  tbe  deed,  the  fcttesa  are  surely  as 
strong  to  connect  and  to  bind  them  all,  institute  and  substitutes, 
as  the  merely  specifying  both  the  one  and  the  other  in  tbe  way 
here  premised.  If  I  say  A.  B.  aid  C.  Shall  **  take  my  vacate 
in  sttceesaioiii  hut  with  and  uodof  the  SoUowii^  oeatrioiisBS,"  1 
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iiMj  by  those  worfc  fetter  all  the  tbvM^  or  I  meyaoC;  Imt  oer* 
tmnlj  1  fWtter  them  u  efllMitimlly  ky  tlMose  wor^i  merely,  oe  if  I 
added  what  ie  Cmly  a  taatology  or  repetition  after  tiie  word 
restrirtlniie,  »*  whiH)  I  hereby  deeitre  to  be  binding  upon  the 
said  A.  B.  and  C*  Tbe  ebmee  neane  exactly  the  sanae  thing 
without,  as  tt  does  with  ttne  addition  i  for  the  protieion  that  A. 
B.  and  CX  eball  take  under  the  restrictiona,  ia  exactly  synoni- 
mouB  with  tbe  deetaratioii  that  those  restrictioiw  shall  be  bind- 
ing  ofi  A.  B.  and  CX  Apply  this  to  the  elaoae  in  ^trestlen,  and 
yon  win  see  that  nothing  i«  reaily  added  to  tbe  force  ol  the  first 
and  asval  portion  of  the  clause,  bythe  addiriofi  which  forms  the 
only  pecniiaritjr  of  this  ease,  WilMam  Morehead  had  been 
named  belbre,  just  as  speeificaHy  as  he  is  in  the  addition  to  the 
ciaoBC,  nay,  more  specifically,  and  consequently  be  was  connected 
with  tbe  restrictions,  jnst  as  much  bythe  words  *^with  and 
under  the  restrictions  fol)owing,''as  hecould  be  by  tbe  additional 
dedaratlim,  that  these  restrictions  should  bind  htm.  But  it  ia 
admitted  on  all  hands,  that  the  words  **  with  and  under  the  n^ 
atrictions,'*  would  not  hare  touched  him  at  alL  Then  it  follows, 
that  a  repeUrion  of  those  words,  tna  somewhat  different  form,  ia 
the  same  clause,  cannot  touch  him.  Tbe  second  position,  thero- 
fore,  on  which  I  rest  my  opinion  is,  thai  the  spedal  addition 
made  to  the'  usual  connecting  daase,  even  taking  it  to  be  a  de- 
claration sobBtantially  directed  against  the  institute,  and  not  by 
way  of  recital  only,  has  no  effect  at  all,  beyond  what  the  positioa> 
and  the  structure  of  the  usual  clause  basf  and  does  not  carry  tbe 
force  of  that  eitose  ftirther.  But  tbe  reason  why  those  genersl 
words  have  no  binding  effect  in  the  common  case,  deserves  to  be 
regarded,  and  it  raises  another  and  yet  more  conclusive  argu- 
ment in  favour  of  the  judgment  which  I  am  recommending  to 
your  Lordships.  It  is  not  because  we  rpject  tbe  clause*  but  be- 
cause we  give  it  a  flexible  and  equivocal  construction,  that  it  is 
Inoperative.  When  A.  R  and  C.  are  designated  as  taking,  and 
when  it  ia  added,,  that  they  are  to  take  with  and  under  the  follow- 
ing restrictions,  we  hold  thst  each  is  to  take  under  the  restric- 
tions directed  against  him,  and  not  that  each  is  to  cake  under  all 
tbe  reetricttoBS.  Nor  can  any  rule  of  eonstniction  be  more 
natural,  more  reaaonable,  or  more  safe.  For  surely  it  is  much 
more  likely  that  when  we  come  to  the  particulars,  we  should 
find  tbo  Intention  more  distinctly  expressed  than  in  tbe  general 
introduction  $  and  it  is  mach  less  likely  to  beget  mistakes,  if  we 
go  to  the  most  spechil  mention  of  the  matter;  and  it  is  much 
more  likely,  that,  when  a  change  is  made  in  the  manner  of  men-> 
tiomog  persons  or  things,  there  should  bt  a  reason  for  this, — a 
meaning  in  this  variation.  The  entailer  says,  let  A.  B.  and  C. 
take  successively,  but  under  the  following  restrictions,  that  B. 
and  C  shidl  bear  the  name  and  arms,— that  A.  B*  and  C.  shall 
be  forbidden  to  alter  the  order  of  sncoession, — that  A.  B.  and 
G.  ahall  be  forbidden  to  cell  or  burden.— that  B.  and  C.  shall 
forfeit,  if  they  do  sell  or  burden ;  and  that  B.  and  C.  shall 
commit  void  acts.  If  they  do  sell  or  burden.  Have  we  anv  right 
to  aoppoae  that  A.  was  omitted  in  the  first  and  two  last  of 
these  provisions,  and  inserted  in  the  second  and  third,  without 
any  meaning  at  all?  Ia  it  not  a  much  more  safe  thing  to  supu. 
pose  that  two  of  the  restrictions  were  intended  to  aftet  bim 
with  the  otiierB,  and  three  to  affect  the  others  only  ?— and  this 
when  there  is  no  necessary  contmdietion  between  the  particular 
nod  the  general  danses.  For  the  general  clause  ia  perfectly 
oensible  «id  consistent  with  itself,  if  we  read  it  so  as  to  make  it 
consistent  with  the  spedal  dauses ;  that  is,  if  we  suppose  it  only 
to  mean,  that  all  die  three,  A.  B.  and  C.»  tsAce  under  the  restiie- 
tiona  to  be  afterwards  imposed  upon  them  severally.  In  this  entail, 
tbe  generd  or  connecting  clause  mentions  the  institute  with  the 
aubstitntes.  In  four  of  the  six  prohibitions,  the  substitutes 
alone  are  referred  to ;  the  institute  is  only  joined  with  them  in 
two ;  and  in  ndther  of  the  clauses,  irritant  and  resolutive,  is  the 
institute  mentioned  at  dL  It  is  unoeeessary  to  inquire  what 
might  have  been  tbe  effect  of  the  geneid  clause  in  question,  had 
all  tbe  prohibitoryv  irritant,  and  resolutive  dauses  been  directed 
agdnst  the  heirs  of  tdlde  done.  The  present  case  is  widdy 
different  from  that.  In  this  referring  from  the  generdlty  of  the 
connecting  clause  to  the  particularity  of  tbe  clauses  which  do 
redly  execnte  the  intention,  we  are  not  only  jostififd  by  the  ex- 
presa  refersnoe  which  the  oonnecting  clause  bears  to  tboee  par- 
ticular provisions,  but  by  the  geoerd  ndctof  constnictioni— one 


pf  these  is,  tbat  generals  shdl  be  eooslmed  with  regard  to  pai* 
ticulars  to  which  they  refer :  so  we  constantly  take  exCeasive 
words  in  a  restricted  sense,  by  reference  to  specific  enouieratiooa 
which  pmcede  or  follow.     Another  rale  is,  tbat  where  two  re- 
ferences are  made  to  the  same  sul]ject>raatter,  and  the  one  is 
more  flexible  than  the  other,  we  construe  both  together,  and 
OMke  the  flexible  expression  bend  to  suit  the  more  reluctant 
phrastt.    .A  third  is  (and  it  is  of  most  immediate  application 
nere,  and  may  indeed  be  held  as  baviag  a  sovereign  virtue  in 
dealing  with  the  provisions  of  a  Scotch  tdlaie,)  that  where  there 
are  two  different  parts  of  an  instrument,  and  mention  is  made  in 
*  them  both  of  the  same  matter,  we  ace  rather  to  seek  tbe  inten- 
tion of  the  maker  in  that  part  whose  proper  office  it  is  to  deal 
with  that  matter,  than  in  the  other  part  where  it  occurs  io<»- 
dentdly,  if  not  out  of  its  proper  place.     Tbe  appropriate  place 
for  imposing  the  fetters  is  the  fencing  dause, — those  fetters  are 
fiordgn  to  the  general  or  connecting  dause:    Therefibre,  we 
natunlly  go  to  the  fencing  clauses  in  order  to  ascertdo  what  is 
forbidden  or  enjoined,  and  to  whom  tbe  prohibition  or  oomnMnd 
ia  addressed ;  and  we  there  find,  tiiat  agdnat  the  substitutes  tbe 
whole  prohibitions,  irritancies  and  forfdtures  are  pomted,  but 
only  two  of  tbe  probibitions  agdast  the  institute.     This,  then* 
forms  the  third  ground  of  my  (opinion,  namely,  the  general  mea»- 
lion  of  William  Morehead,  and  the  substitutes,  in  the  spedd  de^ 
ciantton  of  the  connecting  dause,  even  supposing  it  to  be  open- 
dvely  directed  agdnst  them  as  well  as  agauist  the  heirs*generd, 
must  1)0  construed  along  with  the  specific  frame  of  the  restrictive 
clauses,  ^d  ■aeans  only  that  William  Moiehead  shdl  take  under 
the  restrictions  wbtefa  are  thereafter  to  be  directed  agdnst  bim,  and 
•the  aobstitutes  under  th«  restrdnts  directed  againat  them.     It 
may  be  furdier  observed  on  this  entdl,  that  it  would  be  eft- 
tremdy  difficult,  under  the  generd  dause,  to  give  the  institute 
the  benefit  of  the  powers,  so  as  to  enable  bim  either  to  jointure 
his  wife^  or  make  provision  for  his  younger  children.     Those 
powers  are  most  expressly  given  to  the  bdrs  of  tailsie  in  teroMk 
The  generd  clause  has  not  one  word  which  refers  to  power 
directly,  and  only  one  which  can  be  streicbed  so  aa  to  include  fi 
power  in  **  provisions,'*  which  coming  after  the  words  "  but  al- 
ways witii  and  under,"  in  the  company  of  such  words  as  *'  bur- 
dens, reservations,  eonditiona,  restrictions,  limitations,  and  dauses 
irritant,  mast  surdy  be  taken  to  mean  provisions  of  a  reatnuniag 
and  not  of  an  enabling  nature.    But  even  if  we  could  suppose  a 
power  induded  under  this  term,  it  occurs  in  the  ordinary  part  of 
the  danae ;  and  in  that  spedd  part  where  the  institute  is  named, 
the  declaration  is,  that  be  and  the  substitutes  are  te  be  bound, 
and  not  enabled  by  what  follows  :    Therefore,  were  the  institute 
under  the  fetters  of  the  entail,  be,  tbe  dispoiiee,  and  principal 
object  of  bounty,  would  be  tied  up  from  giving  any  jdnture,  ai|d 
prodding  for  any  younger  child.     I  know  not  that,  alter  the  rea- 
sons which  I  have  given,  it  is  worth  whiljs  toadd,  tbat  in  no  pan 
of  thia  deed  can  we  find  William  Morehead  spoken  of  aa  an  heir 
of  tailde,  or  an  heir  in  the  way  not  unusual  in  other  eatdls ;  and 
which,  nevertheless,  has  not  been  held  of  any  avdl,  except  to 
abow  tbat  the  maker  of  the  deed  laboured  under  a  mistake  aa  to 
what  be  bad  redly  efiected.     The  entailer  here  never  says,F*« 
**  Williad  Morehead  and  my  other  heirs  of  tailde,"  but  ^  Wil- 
liam Morehead  and  tbe  heirs-nude  of  his  body,  and  tbe  other 
bdrs-sabstitute."    This  only  serves  to  show  that  eiroumstancus 
are  wanting  here,  which  in  other  cases  have  been  dwelt  upon, 
though  without  success,  aa  enndng  the  entailer's  meaning; 
whatever  be  meant  goes  for  nothing,  unless  he  vdidiy  executed 
hia  intention.     I  have  dready  aaid,  that  it  is  quite  nnnccessaiy 
for  the  prcaent  purpoae  to  determine  what  would  be  tire  effect  of 
a  connecting  clause  like  tbe  one  here  inserted,  if  no  mention 
were  made  of  the  institute  in  any  of  the  restricting  dauses. 
Some  argmneut  might  be  raised  on  the  specid  mention  of  tbe 
institute;  and  it  migbt  perhaps  be  argued,  that  there  eonld  be 
nothing  done  appiieando  tinguh  a'ugttA's.     Upon  the  forae  of  thia 
argument,  and  upon  the  question  whether  it  is  recoodleoble  to 
tbe  rdo  in  the  Duntrcath  case,  I  dedre  to  be  understood  aa 
gidng  no  opinion  dther  way ;  but  I  can  have  no  doubt  what- 
ever, that  a  generd  dause  might  be  so  framed  as  to  connect  tin 
institutes  with  the  fetters,  even  if  in  some  of  the  fendn^  cUuses 
he  was  named,  and  in  some  left  out.    Then,  if  the  entailer  weae 
to  say  that  he  desires  it  to  be  underitood,  that  wherever  hn  ii^s 
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bound  the  substitute,  be  means  the  institute  to  be  equally  bound ; 
or,  if  be  were,  by  a  very  slight  variation  of  the  clause  now  under 
consideration,  to  say  that  he  decUfes  each  of  the  clauses  which 
follow  to  be  binding  upon  the  institute  as  well  as  upon  the  sub- 
stitutes, there  can  be  no  doubt  that  this  would  extend  the  fet- 
ters, and  would  not  be  within  the  rule  in  the  Duntreath  case ;  for 
it  would  not  be  bringing  in  the  disponee  '*  by  implication  from 
other  partt  of  the  deed,  within  the  clauses,** — it  would  not  be 
implicatioo,  but  direct  and  inevitable  construction ;  and  it  could 
hardly  he  said  to  be  inferring  any  thing  from  other  parts  of  the 
deed,  inasmuch  as  a  clause  of  the  frame  I  have  supposed,  would 
in  truth  be  a  part  of  the  fencing  clauses,  from  its  structure  and 
import.     But  nothing  can  be  less  like  such  a  cUiuse  than  the  one 
we  have  here  to  deal  with ;  and  yet  I  am  convinced  that  the 
Court  below  assumed  this  clause  to  be  exactly  like  the  one  I 
have  been  supposing.     I  can  find  no  one  observation  of  the  Court 
below  which  is  not  quite  applicable  to  the  general  clause,  but 
quite  inapplicable  to  this  clause.     I  will  proceed  now  to  the 
cases.     A  reference  to  the  authorities  confirms  the  view  which  J 
have  taken  of  this  case,  while  I  do  not  think  it  possible  to  main- 
Uin  the  decision  of  the  Court  below,  if  those  former  resolutions 
are  kw.     There  is  a  case  of  Ross  v,  Ross,  which  I  find  referred 
to  in  the  case  of  .Steel  v,  SteeL  and  which  occurred  previously 
to  those  I  am  about  to  cite,  but  I  have  not  been  able  to  find 
where  it  is  reported,  nor  have  the  learned  counsel  been  able  to 
inform  me.     In  the  Findrassie  case,  Leslie  e.  Leslie,  there  were 
some  strong  circumstances  to  bring  the  institute  within  the  let- 
ters as  a  preliminary  declaration,  l^fore  the  destination,  that  the 
object  of  the  deed  was  to  call  the  heirs  of  the  maker's  body  and 
heirs  of  tailzie,  with  and  upon  the  provisions,  (acuities,  restric- 
tions, and  irritancies  *' after  specified,"  the  eldest  son  being  the 
institute;  and  the  institute  had  in  fisct  obtained,  without  dispute, 
the  possession  of  the  personal  estate  under  a  gift,  in  whic&  he 
-was  only  described  as  heir  of  tailsie,  yet  no  mention  of  him  oc- 
curs in  the  restrictive  clauses,— he  was  held  unfettered.    Erskine 
V.  Balfour  Hay  (14th  February   1758),  is  not  marked  by  any 
peculiarity,  and  only  merits  notice  as  wholly  irreconcileable  with 
the  decision  in  the  Court  below  in  the  Duntreath  case,  and  as 
showing  that  your  Lordships,  under  the  advice  of  the  illustrious 
Judge  who  then  advised  you  in  judicial  matters,  laid  down  no  new 
rule,  and  stretched  no  old  one,  when  you  reversed  that  decree. 
Indeed,  the  Findrassie  case  was  stronger,  and  the  case  of  Erskine 
V.  Balfour  Hay  as  strong  as  the  Duntreath.   The  Duntreath  case, 
Jiowever,  deserves  some  farther  consideration,  with  a  view  to  the 
present.     I  conceive  that  it  is  calculated  to  give  a  very  useful 
light  for  guiding  us  here,  and  that  circumstances  fully  stronger 
for  binding  the  institute,  were  to  be  found  in  that  celebrated 
question,  than  exist  in  the  one  before  us.     A.  Edmonstone,  the 
disponee,  was  the  entailer's  eldest  son ;  and  the  entail  being  in 
punuance  of  a  marriage  settlement  made  in  1716  (as  we  learn 
from  the  appellant's  case  in  the  Volume  for  1771 ),  he  was  pro- 
perly heir  of  provision  as  well  as  institute.     All  the  resolutive 
cUttsea  were  directed  against  heirs  of  tailzie  only,  except  two : 
.that  Aichibald  Edmonstone,  and  the  other  beira  of  entail  above 
Btmed,  ahould  perform  the  obligations  by  which  the  entailer  waa 
•bound ;  and  that  any  heire  of  tailzie  and  provision  above  men- 
tioned (which  might  include  the  institute),  were  to  forfeit,  if 
they  did  any  act  by  which  the  estate  might  be  evicted.     But 
what  is  very  matenal,  and  which  must  be  allowed  to  be  at  the 
least  as  strong  aa  the  special  direction  in  the  connecting  dauae 
here,  the  obligation  to  infeft  Archibald  Edmonstone,  the  dis- 
ponee, and  other  heirs  of  tailzie,  is  to  do  so  under  the  prohibi- 
'  tory,  irriunt,  and  resolutive  clauses  of  the  deed ;  and  the  pro- 
cumtory  of  resignation  to  the  same  disponee  by  name,  and  the 
other  heirs  of  tailzie,  is  also,  with  and  under  the  conditions,  pie- 
hibitory,  irritant  and  resolutive  clauses ;  and  last  of  all,  a  portion 
of  40,000  merks  is  provided  to  the  entailer's  youi^r  children,  to 
be  paid  by  the  hein  of  tailzie  only.     Independent  of  the  con- 
atmction  treating  the  institute  aa  an  heir  of  Uilzie,  indicated  by 
the  use  of  the  word  "  other"  (which  we  have  not  in  the  present 
case)r  there  are  here  indications  of  the  intention  to  fetter  him, 
•  and  even  acts  done  for  that  purpose,  which  do  not  occur  in  the 
case  at  the  bar.     I  mention  the  case  of  Wellwood,  for  the  pur- 
pose of  noticing  the  great  inaccuracy  that  has  crept  into  the  re- 
port, aa  given  in  the  Faculty  CoUedioni  the  second  iimt  that  en- 


tail came  in  queetion,  viz.,  Wellwood  v.  Preaton,31st  May  1797. 
The  abstract  by  the  learned  repoctera  states,  that  the  cIsqms 
wera  directed  against  the  institute  and  the  other  heiia  of  eotsil ; 
-^t  is  hardly  ctedible;  it  looks  aa  if  the  pen  bad  written  tbs 
abstract,  without  the  mind  of  the  writer^ — ^it  is  so  copied  into  tbs 
Dictionary  and  other  books,  aa  we  find  these  things  sooetines 
in  our  Eng^sh  books.  An  error  cannot  get  in  but  it  is  perpctosl. 
It  is  taken  out  byextractioo  by  tlie  scissors,  and  transposed ;  sad 
I  can  trace  an  error  in  the  Term  Reports,  which  has  been  ex- 
tracted and  inserted  in  other  books  firora  time  to  time,  and  still 
continued.     Mot  onlv  is  it  quite  impossible  that  an^  such  entsil 
could  have  been  held  inoperative  against  tbe  insotute,  but  os 
referring  to  the  former  decision  on  tbe  same  inatniment.  Well- 
wood  o.  Wellwood,  in  February  1791,  also  in  the  Faculty  Col- 
lection, we  find  there  was  no  reference  to  the  restricting  claasss,— 
in  fact  it  was  that  which  raised  the  question.     It  is  nnnccciisiy 
to  mention  the  Elihank  case,  so  recently  before  your  Lotdsbipt, 
and  decided  in  tbe  Court  below  on  the  same  day  with  the  pre- 
sent.  But  that  of  Baldastard—  Steel  e.  Steel,  which  was  decided 
by  Lord  Eldon,  after  much  consideration,  and  which  I  recollect 
excited  great  attention,  both  at  the  bar  and  from  your  Lordships, 
was  a  strong  decision  on  the  principles  which  govern  this  brsnefa 
of  the  law.     The  connecting  clause  was  very  full,  **  under  con- 
ditions, and  irritant  and  resolutive  clauses,  in  all  time  coming,  to 
be  observed  by  all  and  every  hein  and  substitutes  above  nsmed." 
Every  person  and  heir-male  and  female  who  shall  suooecd,  wss 
to  take  the  name  and  arms,— the  said  hein  and  memben  of  tulsie 
are  to  poasess  only  under  this  title,— none  of  the  said  l^irs  is  to 
alter  the  order  of  sueoession,  or  grant  leases  for  more  than  niosters 
years,— the  said  hein  and  memben  of  tailzie  are  forbiddeo  to 
sell,— tbe  whole  beira  and  memben  of  tailzie  nforesatd  are  to 
perform  all  that  is  directed,  on  pain  of  forfeiture,  and  tbe  acu 
contravening  to  be  void ;  and  Ceorge  Steel,  the  disponee,  ssd 
the  other  hein  and  memben  of  tailzie,  are  borthened  with  so 
annuity,  and  are  referred  to  in  the  same  terma  aa  heirs  and 
memben  of  tailzie.     Tbe  intention  of  the  entailer  was  bere 
quite  clear,  and  that  be  considered  be  had  fettered  tbe  insti- 
tute under  the  title  of  a  member  of  tailzie.     Indeed,  high 
authority  has  used  the  very  same  language^  even  the  maker  of 
the  Act  of  1685.     Sir  George  Mackenzie,  a  proprietor  in  Scot- 
land, says,  he  tailzies  hb  lands  in  favour  of  a  certain  penon,  wbo 
is  called  the  institute,  or  fint  member  of  tailzie,  whom  foiling, 
to  the  reat  who  are  called  substitutes,— institute  and  substttoie 
being  terms  borrowed  from  the  civil  law,  and  expressed  hj 
.us  in  the  fint,  second,  and  third  memben  of  tailaie;  and 
Lord  Kaimes  in  the  Dictionary,  sanctions  the  same  forno  of  ex- 
pression, calling  the  institute  fint  member.     It  must  therefore 
be  admitted,  that  Steel  a.  Steel  is  a  very  strong  case,  and  thtt 
possibly  the  leading  view  of  institute  and  heir,  which  appcsn 
to  have  governed  the  former  decisions,  did  not  so  neccMsriljr 
apply  here,    I  mean  the  consideration   that   the  institute  i< 
a  disponee  taking  by  singular  title  and  not  bv  inherituice, 
and  making  up  bis  titlea  like  a  purehaser  and  not  by  ler- 
.vice,  while  all  the  othera  are  heirs  in  reality  as  well  ss  is 
name,  and  succeed  to  their  seizin  by  service.     Lord  Eldoa, 
however,  held  these  considerations  of  no  avail  where  he  foand 
*<  members"  used  together  with  "  hein,"  and  he  diarcgarded  the 
use  of  tbe  word  memben  of  tatUie  by  Sir  GeoiBe  Madumie, 
obaerving  that  the  Act  1685  itself,  only  touebM  the  institute, 
and  allows  him  to  be  fettered,  by  employing  the  word  heir— <e 
that  be  considered  the  Duntreath  case  aa  going  very  fiu,  ioss- 
much  aa  tbe  institute,  unless  he  can  be  called  an  heir  for  ceitsis 
purposes,  seems  not  to  come  within  tbe  Entail  Aet  at  all.    1 
have  alfMdy  observed,  that  I  do  not  «gree  with  thia  remark  oa 
the  Duntreath  ease»  which  agreea  with  all  the  foraaer  and  older 
authorities ;  and  Lord  Mansfield  certainly  made  no  atreteh,  as 
extension  whatever,  and  no  change  in  the  Scotch  kw,  in  advisiii; 
your  Lordships  to  reverse  the  dedsion  of  the  Gooit  below  is 
tbe  Duntreath  case.     The  case  of  Miller  9.  Catheart,  which 
occurred  in  February  1799,  is  material  to  our  present  purpose, 
chiefiy  because  it  shows  tiiat  the  dearest  indicatioa  of  the  en- 
tailer's sense  of  what  he  had  done  in  the  restrictive  daases— 
.nay,  an  express  statement  that  he  had  done  what  he  did  not  do 
in  these  clauses,  is  altogether  inoperative,  and  baa  no  posrer  to 
extend  the  reetrictiona  actually  imposed.    For  in  that  case  the 
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deed  layB,  uid  almost  sajri  it  in  the  ekuiMS  theaM«lf«8»  that 
*'  notwitbatanding  tin  conditions,  limitations  and  rastiirtioas» 
put  upon  J.  Taylor,  inuitute,  and  the  other  afotesaid  heirs  of 
tailzie,  any  one  of  them  sneiBeeding  shall  have  power  to  alter 
the  entail,  for  the  purpose  of  eontinuing  it,  in  case  the  heir-ap- 
parent should  be  affected  with  mental  incapacity.**    In  the  pre* 
sent  case^  according  to  the  view  I  take  of  the  specisl  declaration, 
on  which  every  thing  tarns,  the  reference  to  the  dispooee  is  only 
a  statement  of  what  the  entailer  understood  himself  to  have 
done,  or  latber  to  intend  doing,  in  the  restriotive  clauses.    Th^re 
remains  to  be  mentioned  the  case  of  Syme  o.  Ronaldson  Dickson, 
which  WHS  decided  against  the  institute,  but  in  circumstances 
widely  different  from  those  of  the  present  question, — circum- 
stances which  plainly  supported,  as  they  odled  for  that  determi- 
nation.    The  prohibitions  are  general  against  J.   Konaldson, 
the  disponee,  and  the  other  beirs  of  taillie ;  and  the  eighth  of  the 
clauses  expressly  provides,  that  **  if  the  said  son**  (that  is,  the 
disponee),  **  or  any  of  the  heirs  of  tailzie  appointed  to  succeed 
to  him**  (thas  keeping  the  distinction  of  institute  and  substitute 
plainly  and  accurately  in  view),  *'  shall  fail  or  contravene  by  con- 
tracting debt**  (and  then  follows  a  repetition  or  specification  of 
the  prohibited  acts),  *'  then,  and  in  either  of  these  cases,  the 
person  or  persons,  heirs  of  tailzie  aforesaid,  so  contravening,  shall 
forfeit."    This  clause  is  free  from  all  doubt  ^  for  the  whole  is 
one  sentence,  and  the  proposition  is  of  course  related  to,  and 
governed  by  the  conditiona— **  if  the  institute  or  substitute  con- 
travene, then  the  person  or  persons  so  contravening,**  that  is,  the 
person,  whether  institute  or  substitute,  before  named  in  the  same 
sentence.    No  one  can  doubt  that  persons  mean  both  institute 
and  substitute  previously  mentioned  ;  and  to  have  held  that  it  did 
not  include  the  institute,  merely  because  the  entailer  adds  "  heirs 
of  tailzie  aforesaid,"  as  if  a  disponee  were  an  heir  of  tailzie,  the 
only  conceivable  ground  of  disputing  the  application  of  the 
fetters  to  the  institute,  would  be  neither  more  nor  less  than  hold- 
ing that  a  person  having  done  a  certain  thing  by  apt  and  suffi- 
cient words  should  be  held  not  to  have  done  it,  because  he 
afterwards  uses  words  which  show  that  he  could  give  the  per- 
son a  wrong  name,  towards  whom  he  had  effectually  done  the 
thing.     It  would,  moreover,  be  a  most  violent  supposition  to 
assume  that  any  one  could  write  such  nonsense  as  this ;     If 
A.  or  B.  shall  do  so  and  so,  then  B.  doing  so,  shall  forfeit. 
That  case  may  well  stand  then  with  the  Findrassie  and  Duu- 
treath  cases,  and  all  the  rest,  and  has  no  bearing  upon  the  pre- 
sent question.     However,  I  hesitate  not  to  say,  that  having  to 
the  full  as  clear  an  opinion  that  the  present  case  has  been 
wrongly  decided,  as  that  the  case  of  Syme  v.  Ronaldson  Dick- 
son is  right ;  and  holding  it  quite  impossible  to  maintain  the  de- 
cision here,  without  breaking  in  upon  the  whole  current  of  au- 
thority, if  driven  to  choose  between  affirming  the  decree  and 
questioning  that,  I  should,  however  reluctantly^  recommend  to 
your  Lordships  to  adopt  the  latter  alternative.    My  Lords,  I 
have  only  ndw,  in  closing  my  argument,  to  take  notice  of  the 
reasons  given  by  the  learned  Judges  in  the  Court  below ;  and  I 
regret  that  we  iind  so  scanty  a  report  of  theoK     I  can  gather 
Lford  Fullerton*s  view  of  the  aiguroent,  which  does  not  very 
materially  differ  from  my  own ;  but  the  reasons  which  conducted 
Ijord  Balgr^  and  his  learned  brethren  to  their  conclusions,  1  no- 
where can  find.     There  appears  to  be  an  argument  in  what 
Jjord  Balgrayis  made  to  state,  but  when  looked  at,  it  turns  out 
to  be  merely  the  announcement  of  a  conclusion,— an  opinion— .an 
opinion  certainly  deserving  the  greatest  deference,  but  not  suffix 
cient  to  support  itself,  when,  being  appealed  from,  the  whole 
q^oestion  in  the  0>urt  above  is,  whether  that  opinion  was  well 
or  ill  founded ;  and  we  are  compelled  to  inquire^  not  what  the 
learned  Judges  below  thought  and  decided,  but  upon  what 
grounds  they  did  so.     With  ail.  that  Lord  Balgray  lays  down  in 
general  terms  aa  to  the  law  of  entail,  I  go  along  with  him,  that 
an  entoil  is  not  a  technical  deed — that  any  one  may  make  his 
own  tailsie  without  professional  aid-*that  he  may  bind  his  suc- 
cessors in  bis  own  words,  without  any  technical  or  fixed  form  of 
expression,— in  all  this  I  agree ;  but  then  I  also  agree  with  his 
Lordship  in  holding  it  quite  clear  that  there  must  he  in  the  deed, 
though  it  matters  not  in  what  place,  these  concurring  requisites, — 
the  actual  imposition  of  the  requisite  prohibitioiis,  irritancies 
and  resolutives.     This  being  the  admitted  ground  of  the  de- 


cisioD  to  be  made,  his  Loidship  says,  that  **  keeping  it  in 
view,  he  apprehends  the  present  entail  cannot  be  impeached.** 
But  as  that  is  exactly  the  question — the  very  point  iu  disputOv 
we  desiderate  the  reason  why  his  Lordship  considers  that  the 
acknowledged  principles  support  the  entail ;  in  other  words,  we 
ask,  where  iu  the  deed  can  we  find  the  '*  actual  imposition**  of 
fetters  on  the  disponee  ?  Uis  Lordship  answers  this  essential 
question  by  saying,  that  we  find  the  imposition  in  the  general 
clause,  which  he  then  very  correctly  recites.  Now,  this  is  only 
shifting  the  essential  question ;  for  there  being  no  doubt  what- 
ever that  the  fetters  are,  if  at  all,  imposed  by  the  connecting 
clause,  the  real  point  is,  whether  or  not  that  clause  does  impose 
them  on  the  institute  ?  How  is  his  Lordship  represented  aa 
dealing  with — as  arguing  that  point?  All  he  says  is  this :  **  By 
this  clause,  the  enuiler  appears  to  me  to  apply  each  and  all  of 
the  claufies  expressly  to  the  institute  as  well  as  to  the  substi* 
tute.**  But  this  is  not  giving  a  reason,  it  is  only  giving  an  an« 
awer  to  the  question,— the  question  is,  how  the  general  clause 
imposed  the  fetters ;  and  if  it  has,  why  do  you  hold  that  opinion  ? 
Lord  Balgray  answers,  *'  It  has  imposed  the  fetters,**  bat  be 

Slves  no  reason  why  he  holds  it  to  haVe  done  so.     He  adds,  in- 
eed,  that  a  cause  of  hesitation  with  him  is  the  hisertiou  of  the 
institute*s  name  in  some  of  the  restrictive  clauses,  and  not  In 
others.   No  doubt,  this  is  the  same  argument  against  the  opinion 
delivered  by  his  Lordship.     Then,  how  does  he  answer  the  ar- 
gument? He  overrules  it, — he  decides  against  it ;  but  he  does  not 
put  it  down  by  any  reasoning  at  all.     He  only  says,  **  I  am 
afraid  this  is  not  enough  to  free  the  institate."    fioi  that  is  the 
whole  question.   Is  this  or  is  it  not  enough  to  free  the  Instilnte? 
is  exactly  the  question  now  before  your  Lordships,  and  then  be- 
fore  the  Court  below.     What  ground  does  the  learned  Judge  as« 
sign  for  apprehending  that  the  decision  must  be  against  the  in* 
stitute?     He  merely  repeats  once  more,  without  any  reason 
at  all,  the  proposition,  that "  the  general  clause  reaches  the 
whole  that  follows,  and  applies  the  whole  to  the  instttute  aa 
well  as  substitute,  making  the  entail  good  against   him  aa 
well  aa  against  them.**    Now,  that  is  exactly  the  matter  in 
dispute  between  the  parties ;  and  when  one  of  these  gives  aa 
a  reason  for  holding  that  you  ought  to  determine  in  his  favour, 
that  the  fencing  clauses  sometime  omit,  and  sometime  insert  the 
institute's  name,  it  is,  most  assuredly,  not  enough  to  reply  by 
merely  repeating  the  propositions  that  you  had  decided  against 
that  party,  thus  answering  bis  aigument  against  your  opinion, 
by  simply  repeating  that  opinion  in  the  same  words.     The  ques- 
tion  is,  has  the  entailer  fettered  the  institute?  You  say  he  baa^ 
The  institute  gives  his  reason  fer  holding  he  has  not.    You  meet 
bis  argument  by  repeating,  **  the  entailer  has  fettered  the  inati- 
tute.**    My  Lords,  I  desire  to  be  understood  as  making  no  com- 
plaint against  the  learned  Judge  for  not  having  argued  the  ques- 
tion.    A  Judge*is  office  is,  first  of  all,  to  decide ;  and  no  one  baa 
any  right  to  cavil  at  him,  if  he  gives  a  distinct  determination  in 
the  mutters  before  him,  merely  because  he  assigns  no  reasons. 
But  when  his  decision  is  to  be  reheard  upon  appeal,  the  only 
weight  which  it  can  have,  is  that  due  to  the  reasons  it  rests 
upon,  and  the  party  in  whose  favour  it  is  given  cannot  support 
it,  by  merdy  showing  that  the  learned  Judge  six  times  over, 
gave  the  same  opinion  in  different  words.    It  may  be  a  very 
good  decision  for  the  Judge,  but  it  is  nothing  of  an  argument 
for  the  party.     The  other  learned  Judges  merelr  concurred  iu 
Lord  Balgray*3  opinion,  and  gave  no  reasons.     Your  Lordships 
are  thus  relieved  from  the  difficulty  which  might  have  encom- 
passed this  case,  had  any  reasons  been  assigned  by  the  learned 
Judges  in  the  Court  below  for  the  decision  which  they  pro- 
nounced ;  and  for  the  reasons,  and  upon  the  ground  which  I  have 
stated  at  great,  but  I  Chhik  not  at  unnecessary  length,  I  humbly 
move  your  Lordships  that  the  interlocutor  appealed  from  be  re- 
versed.    I  should,  ill  regard  to  the  importance  of  the  question, 
have  wished  to  add  a  declaration,  that  no  general  words  referring 
to  a  disponee,  and  to  heirs  of  tailzie,  can  fetter  the  disponee,  if 
the  restrictive  cUnses  do  not  directly  apply  to  the  disponee,  and 
if  the  generail  words,  taken  together  with  the  particular  clauses, 
are  capable  of  a  construction,  which  does  not  necessarily  com- 
prehend the  disponee  within  the  ktter  by  force  of  the  ibrmer* 
As,  howevei*,  your  Lordships  may  observe,  that  this  position 
goes  tbcyond  the  exigency  of  the  present  dise,  although  I  havp 
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^  clear  opinion  upon  It,  I  do  not  recommend  its  t>einff  added 
to  the  order  of  reversal,  which  will  simply  stand  thus  t  KeTcrte 
the  interlocutor  complained  of;  decern  for  thepursaer  in  the 
declarator  ;  and  in  the  suspension,  find  the  letters  orderly  pri^- 
reeded.  In  the  summons  he  sets  forth  distinctly  his  right»M 
being  free  from  the  fetters  of  the  entail.  There  is  no  one  thing 
he  claims  to  be  entitled  to,  and  no  restraint  he  claims  to  be  re- 
lieved from,  which  does  not  result  from  our  declaring  that  the 
entail  does  not  comprehend  the  disponee. 

Tfaye  foUowing  jadgment  was  pronounced: 

**  It  is  ordered  and  adjudged  by  the  Lords  spiritiial  and  tent* 
poral  in  Parliament  assembled,  thftt  the  interlocutor  complained 
of  in  the  said  appeal  be,  and  the  same  is  hereby  reversed  t  And  it 
is  further  ordered  that  the  cause  be  remitted  back  to  the  First 
Division  of  the  Court  of  Session,  with  instructioos,  that  in  the 
process  of  declarator  they  do  fiaid  and  declare  in  terms  of  the 
several  conclusions  of  the  libel,  and  decern ;  and  that  in  the  pro- 
cess of  suspension,  they  do  find  the  letters  orderly  proceeded  in, 
and  decern." 

S.  B.  Jackson,  ^ppelUmtU  Ai/ia/or.— Richardson  and  Con- 
nell  I^spondents*  SolicUort, — [G^VJ] 
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Np-  852^-^NQmtfAN  Macquben,  ^mpender^  o^  John 

Johnson,  Charger, 

Agent — Account — Attorney  Lieense— ^  intHplduatkeidnoteit- 
tilled  to  daim  or  take  credit  oh  aec&unt  ^  trouble  or  dhbwne- 
menit  incurred  by  him  at  agent  be/ore  the  Cburi  of  Setnonf 
either  in  his  own  name,  or  that  of  a  Scented  agent,  VfhUe  he 
himself  wot  not  legally  qualified  to  act  m  his  own  name  at 
tueh  agents  by  being  either  a  writer  to  the  Signet,  solicitor^  or 
advocates  derk,  or  while  he  had  not  a  license  as  such  agent. 

Tbo  fcictg  of  this  case  ^re  reported  qntef  Vol.  YI., 
p.  433.  The  foUoving  iBterlocutor  was  prooonnced 
oj  Lord  Mackeniie  on  13th  May  1834 : 

**  The  Lord  Ordinary  having  considered  the  closed  record, 
the  revised  minutes  for  the  parties,  and  whole  process,  finds  that 
the  defender,  John  Johnson,  has  not  right  to  cUim  or  take 
credit  in  this  action,  on  account  of  either  trouble  or  disburse- 
ment incurred  by  him  as  agent  before  the  Court,  either  under 
))is  own  name,  or  that  of  any  other  person,  while  he,  the  said 
defender,  was  either  not  legally  qualified  to  act  in  his  own 
name  as  such  agent,  by  being  either  writer  to  the  Signet,  soli- 
citor, or  advocate's  clerk,  or  had  not  a  license  as  such  agent : 
Finds  the  said  defender  liable  to  the  pursuer  in  the  expenses 
of  this  discussion,  of  which  appoints  an  account  to  be  given  in, 
and  when  lodged,  remits  the  same  to  the  auditor  to  tax  and  to 
report." 

The  Conrt,  on  advising  a  reolaiming  note  on  the 
Slst  Jnne  1834,  pronounced  this  jadgment : 

*'  The  Lords  having  considered  this  note,  with  the  other 
proceedings,  and  heard  counsel  thereon,  Adhere  to  the  interlo- 
cutor complained  of,  in  so  far  as  it  finds  that  the  defender  is  not 
entitled  to  claim  or  take  credit  for  his  disbursements  at  the  time 
when  he  had  no  license  or  certificate  as  an  agent ;  quoad  ultra, 
^emit  to  the  Lord  Ordinary  to  hear  parties  further,  and  dp 
as  to  his  Xiordship  may  seem  just;  reserving  questions  as  to 
expenses." 

The  cause  thereafter  came  before  Lord  Ordinary 
(Moncreiff),  who,  on  l2th  November  1834,  pronounced 
this  interlocutor : 

"  ^he  Lord  Ordinary  having  considered  the  closed  record, 


with  the  iaterhioutGV  of  cenlt  by  the  Coart,  and  having  heari 
parties'  prooumtors  on  the  question,  whether  tha  defender,  John- 
son,  is  entitled  to  take  credit  for  tiM  disfoonenenta  made  by 
him  daring  the  time  whea  he  waa  aot  an  enteiad  pracamtor?  In 
respect  of  the  decisions  of  the  Coart,  partteaiarly  that  probooaeed 
by  the  Losds  of  the  First  Division  in  the  case  of  Urqubait  si. 
Brown.  Deceoriier  21,  1839^  finds  that  the  said  detadnr  is  en- 
titled to  take  credit  for  such  disbuiseiaeots ;  Rnds  no  ezpeosea 
due. 

'*  Note^ — Tt  wilt  be  understood  that  this  Interlocutor  refers 
to  the  period  during  which  Johnson  had  an  attorney*s  license, 
but  was  not  an  entered  procurator.  Supposing  him  to  be  a  per- 
son who  was  then  acting  as  agent  for  others,  though  not  quali- 
fied to  do  so  as  an  entered  procurator.  It  appears  to  the  Lord 
Ordinary  that  the  case  of  Urquhart,  as  reported,  is  directly 
in  point.  That  decision  and  others,  are  conclusive  agninst 
any  charges  made  by  such  a  person  for  agency  or  trouble.  But 
the  Court  certainly  made  the  distinction  between  such  charges 
and  actual  outlay.  The  Lord  Ordinary  therefore  does  not  see 
how  he  could  pronounce  any  opposite  judgment,  whatever  his 
opinion  might  oe.  If  the  defender  could  be  considered  as  the 
party  in  the  cause  to  which  the  account  relates,  on  the  ground 
that  he  was  a  trustee,  with  a  conveyance  for  his  seeuritv,  the 
cases  of  Stewart,  16th  May  1827,  and  M'Gowan,  6tb  March 
IR28,  would  afford  him  a  separate  ground  for  claiming  the  mere 
disbursements  made.  For,  though  these  cases  telttted  to  the 
want  of  license,  the  claim  seems  to  be  at  least  equally  good  to 
the  party  acting  for  his  own  behoof,  when  not  a  qualified  agent, 
though  he  cannot  claim  fees  for  agency,  &c.,  not  being  an 
entered  procurator.  But  it  seems  to  be  very  doubtful  whether 
Johnson  could  be  considered  as  in  this  situation  at  the  time 
when  the  business  was  carried  on.  It  was  stated  to  the  Lord 
Ordinary,  on  the  authority  of  counsel,  that,  in  the  case  of  Ur- 
quhart, the  party  had  agreed  to  pay  the  outlays.  If  it  were  to  ap-. 
pear  that  the  judgment  on  that  point  was  pronounced  of  consefit. 
It  might  alter  the  weight  of  the  case  as  a  precedent.  But  the 
report,  though  short,  is  very  pointed.  It  bears  that  the  defen- 
der stated  that  the  pursuer  bad  not  paid  the  account ;  and  it 
bears  a  short  note  of  the  Lord  Presidents  speech,  in  which  he 
in  the  most  positive  terms  makes  the  distinction  between  the  fees 
of  ageqcv  and  the  outlays.  The  Lord  Ordinary  confesses,  that 
but  for  that  decision,  he  wduld  have  had  considerable  doubt  of 
the  point,  and  would  rather  have  been  inclined  to  follow  the 
original  interlocutor  of  Lord  Mackenzie  in  the  present  cause. 
And  certainly  ap  English  case  (in  re  Clarke — Petersdorff,  Vol. 
IL,  p.  53'i,  and  In  the  reports  of  Dowlingand  Bayland,  9^  200), 
shows,  that  in  England  the  whole  sum  of  costs  would  be  dis- 
allowed, and  even  ordered  to  be  paid  back,  if  already  paid  in 
such  a  case.  Neither  is  there  any  thing  in  the  Statute,  2^  Geo. 
Jl.,  c.  46,  sect.  II,  there  referred  to^  at  all  stronger  than  the 
law  of  this  country,  as  declared  fn  the  Act  of  Sederunt,  1 0th 
March  1764.'* 

Tbe  parsuer  having  reelakaedy  the  6o«rlgaT9  jadlg- 
nent  in  these  terms : 

**  Alter  the  interloeutor  hesa  eaaiplaio'ed  o^  aad  reiara  to  tbe 
Interlocutor  of  Lord  Mackencie,  dated  May  13,  1834:  Fiod 
no  expenses  due,  in  so  far  aa  rc^[arda  the  discussion  to  wbick 
tbe  interloeutor  of  tbe  Lord  Ordinary  here  complained  of  refen ; 
and  remit  to  tbe  Lord  Ordtnwy  to  proceed  farther  ia  the  eaose, 
as  to  his  Lordship  shall  seem  just.*' 

Lord  Ordinary,  Mpqcreiff.— ^p/,  A.  M'NetlL-*.^^  Woodl 
Mackintosh  and  Gemmell,  S-S-Cyaod  Q*  0.  Stewact,  W.&i 
jtgents.'-'T.,  Cl0k llf,S,V.] 
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FfAMT  DiTlMON,— <6*  D») 
No.  253.— ^WfLMAMMACFARLANE'sTRfTSTBES,   Pur' 

iuers^  V.  John  Hamilton  Do{f  ald90^  and  Othsrsi 

Partnership — Warrandice— Relief— OTrcttmitonrft  in  which  cer- 
/ai n  parties  who  had  right  to  a  share  of  trust^funets,  held  not 
liable,  under  the  warrandice  and  terms  of  the  discharge  granted 
by  them,  to  relieve  the  trustees  of  a  claim  by  minor  children,  who 
had  also  right  to  a  share  of  the  funds  which  had  been  paid  to  a 
parly  who  joined  in  the  discharge  in  the  ehartuUer  of  cnrator 
bonis  and  fa(:lor\oco  tutoris  to  the  minors,  but  who  had  never 
Jbund  caution,  or  extracted  his  appointment ;  but  held  that  the 
partner  of  the  alleged  curator  andjactor  was  liable  to  relieve  the 
trustees — the  firm  having  acted  as  agents  in  the  application  for 
the  facicryy  the  revieal  of  the  discharge,  and  in  the  management  of 
the  mitiors*  budnets  under  the  alleged  factory* 

The  late  Glmrles  Donaldson  died  on  14tb  April 
1807,  leaTing  a  trast-deed  and  settlement,  by  wliicb 
he  conveyed  his  whole  property  to  trustees  for  be- 
hoof of  b^  children.  The  property  became  diriaible 
in  April  1826,  when  the  youngest  child  attained  marr 
jority.  The  eonriving  tmstees  at  that  time,  were 
Thomas  and  William  Kennedy,  and  William  Mae- 
farlane,  W.8.  A  discharge  In  fkyQur  of  the  trustees 
was  prepared  by  i/lr  Macfarlane,  and  executed  by 
Honry  Donaldson  aod  John  Bamil&on  Donaldson, 
the  ooly  children  ef  the  truster  then  aliTO,  by  Dr 
Sommem  and  Williara  Stewart  (who  had  married 
daughters  of  the  truster),  as  administrators  or  trus- 
tees for  th^ir  children,  who,  by  the  tmst-deed,  were  en- 
titled Ui  coiiAe  ip  pjaqe  of  t^heir  dece^^s^d  mothers,  and 
by  Henry  Makolm  {lOw,  W*S.,  therein  designed 
t*  eiiraior  homa  and  factor  heo  tutoris  for  the  children 
of  the  now  deceased  Hamilton  Donaldson  (one  of  the 
truster's  sons  who  had  died),  and  by  them,  "  all  with 
inutnal  consent,  and  as  taking  burden  on  each  other,** 
whereby  the  said  parties  acknowledged  the  receipt  of 
certain  sums,  and  discharged  the  trustees  **  of  ail  in- 
tromissions had  by  them,  or  either  of  them,  with  the 
means  and  estate  belonging  to  us,  or  either  of  us," 
under  the  trust-deed,  and  of  all  actings  and  omissions 
relative  there tp»  The  clause  of  warrapdtce  was  in 
these  terms : 

'*  Wbich  discbarge  we  for  our  respective  rights  and  interests, 
as  taking  burden,  and  of  mutual  consent,  as  aforesaid,  bind  and 
oblige  ourselves,  and  our  respective  constituents,  to  warrant  to 
the  said  Thomas  Kennedy,  William  Kennedy  and  William 
Macfarlane,  the  surviving  trustees,  qnd  their  foresaids,  and  the 
fieirs,  executors  and  representatives  of  the  deceasing  ones,  as  a 
sufficient  exoneration  of  the  premises,  at  all  hands  and  against 
all  mortals ;  and  we,  the  said  Henry  IVIalcoIm  Low,  as  curator 
bonis  and  factor  loco  tutoris,  and  Dr  John  Sommers,  as  trustee 
foresaid,  from  our  own  facts  and  deeds  only." 

The  shares  of  th^  trost-estate  falling  to  the  minor 
children  of  Hamilton  Donaldson,  consisting  of  bank 
stock  and  funds  to  the  amount  of  abont  £8000,  were 
transferred  by  Mr  Macfarlane  to  Mr  Low,  as  their 
curator  bonis  and  factor  loco  tutoris  shortly  iifter  the 
date  of  the  discharge.  Mr  Low  subsequently  be- 
came bankrupt  and  left  the  country,  when  it  was  dis* 
covered  that' he  b«d  never  fonnd  caution  as  curator 
bonis  and  factor  loco  tutoris,  and  consequently,  that  the 
decreet  of  his  appointment  had  not  been  extracted* 
An  action  was  then  raised  at  the  instance  of  Hamil- 


ton Donaldson's  children  against  Mr  Macfarlane  and 
the  other  trustees  of  Charles  Donaldson,  to  account 
for  the  shares  of  the  trust-estate  doe  to  them,  and 
unwiirrantably  paid  over  to  Mr  Low,  on  which  a  dcf 
eree  was  proaounced  on  iSth  June  1833,  finding  the 
trostees  liable  to  account  as  libelled.  Mr  Macfarlane 
and  the  other  trustees  of  Charles  Donaldson  brought 
the  present  action  of  relief  against  John  Hamilton 
Donaldson  for  himself  and  as  executor  of  his  brother, 
Henry  Donaldsons  both  of  whom  had  signed  tlie  dis^ 
charge  to  the  trustees,-r-Mr  Stewart  and  Dr  Sommers, 
who  had  signed  it  as  trustees  or  administratora  for 
thetr  children, — and  against  Low  and  Hotherfbrdi  end 
Henry  Malcolm  Low  and  George  Uutherford,  the  in- 
dividual partners  of  that  Company* 

The  pursuers  pleas  were  ;< — I.  Under  the  settlement 
and  discharge  of  17th  May  1826,  the  pursuers  are 
entitled  to  the  relief  eoneluaed  for  in  this  action,  from 
all  the  defenders  who  were  parties  thereto,  or  who 
represent  parties  concurring  in  that  settlement  an4 
dischai^9.-^lL  More  especially  is  the  defpnder,  John 
Hamilton  Donaldson,  liable  in  such  relief,  both  for 
himself  and  as  representative  of  his  deceased  brother 
Henry  Donaldson,  seeing  that  the  application  for  Mr 
Low's  appointment  was  presented  and  carried  through 
by  their  instructions,  and  in  their  nances.— «1 1 1*  The 
company  of  Low  and  Rutherford*  and  the  defender, 
Mr  Ratberford,  partner  of  that  Company,  are  bound 
to  relieve  the  parsners,  as  concluded  for  in  the  snip* 
mens,  1^,  from  their  culpable  negligence,  profession- 
lilly,  In  leaving  the  appointment  of  Mr  Low,  as 
curator  and  factor,  incomplete  find  defective  i  2df  from 
their  holding  oat  to  the  trustees  and  Mr  Macfkrlane, 
that  Mr  Low  was  fully  empowered  to  act  in  these 
capacities,  while  he  was  not ;  3r/,  from  their  actnal  In* 
tromisslons  with  the  funds  uplifted  from  Mr  Macfar- 
lane by  Mr  Low ;  and,  4/A,  from  their  participation  in 
the  whole  profits  and  eu^oluments  ariiiing  to  Mr  Low 
ont  of  the  foresaid  offices,  and  the  consequent  obliga* 
tion  on  the  partnership  for  Mr  Low's  actings  and  in- 
tromissions. 

The  remaining  facts  and  pleas  will  be  understood 
from  the  following  interlocutor  and  note  of  the  Lord 
Ordinary  (Follerton),  which  state  the  ciroumstaoces 
more  fully  than  they  are  g^ven  above  i 

"  20th  December  18d4.--The  Lord  Ordinary  having  beaid 

Parties*  procurators,  and  considered  the  closed  record  and  process, 
''inds  that  by  the  trust-deed  of  the  deceased  Charles  Donaldson, 
dated  in  July  1806,  the  late  William  Macfarlane  apd  certain  othec 
persons  were  appointed  trustees  for  the  purpose,  imter  o/i'at  of  di- 
viding the  whole  residue  of  his  fortune,  after  payment  of  his 
debts,  among  his  children,  upon  the  youngest  child  attaining  ma- 
jority, it  being  also  provided  that  the  lawful  children  of  any  9( 
those  deceasing  should  draw  the  share  of  their  deceased  parent; 
Finds,  that  upon  the  death  of  Charles  Ddnaldsoa  ip  1807,  Wil^ 
liam  Macfarlane  and  certain  of  the  oth^  trustees  accepted  the 
trust,  the  said  William  Macfarlane  acting;as  cashier  and  msaager  3 
Finds,  that  upon  the  16th  of  April  1^26,  Johu  Hamilton  Donald-t 
son,  the  youngest  child,  attained  majority ;  Finds  that  at  that 
time  the  children  of  Hamilton  Donald8on»  another  of  tha  testa- 
tor*s  sons,  who  had  died  some  time  before,  were  under  age^ 
Finds,  that  with  a  view  to  the  division  of  the  funds,  it  was  ar- 
ranged among  the  parties  that  a  curator  bonis  and  factor  (oca 
iutoris  should  be  appointed  to  the  said  children  of  Hamilton 
Donaldson :  Finds  that  a  petition  was  presented  to  the  Court  in 
the  name  of  Henry  Donaldson  and  John  Hamilton  Donaldson, 
suns  of  the  testator  and  uncles  of  the  minors,  and  Margaret 
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Seott,  mother  of  tbe  minorsv  pnying  tbe  CbutC  to  appoint  Henry 
■M.  Low  '  to  be  curator  bonis  and/nctor  loe»  tutorU  foresaid  to 
the  said  children  :  Finds  that  Messrs  Low  and  Rutherford,  of 
which  firm  Henry  M.  Low  and  tbe  defender  George  Rutherford 
were  partners,  acted  as  agents  in  the  and  «ppiicatton  :  Finds, 
that  on  the  28th  day  of  Febrtiarjr  1866^  the  Court  nominated  and 
appmnted '  Henry  M.  Low  with  tbe  usual  powers,  the  said 
Henry  M.  Low  always  finding  suflicient  caution  before  extract  v' 
Finds,  that  in  consequence  of  objections  to  the  caution  proposed, 
no  extract  of  the  said  appointment  ever  was  obtained  by  the  said 
Henry  M.  Low  :  Finds,  that  although  Mr  Henry  M.  Low  had 
no  title  to  act  in  those  capacities  until  he  found  caution  and  ob- 
tained extract,  all  parties  proceeded  in  the  arrangement  of  the 
trust-afiairs  as  if  his  title  had  been  complete :  Finds,  that  on  the 
10th  of  Mav  1826,  a  scheme  of  division  of  the  funds  was  made 
up  by  Mr  Macfarlane,  and  approved  of  by  all  the  parties  con- 
cerned, the  surviving  children  of  the  testator,  and  including  Henry 
M.  Low,  there  designed  as  curator  bonis  and  factor  logo  tutoris  to 
the  children  of  Hamilton  Donaldson:  Finds,  that  agreeably  to 
this*  scheme  of  division,  a  discharge  was  prepared  by  the  late 
William  Macfarlane,  to  iHiich  the  said  Henry  M.  Low  was 
made  a  party  under  the  foresaid  deaignatioo  i  Finds  it  proved  by 
the  books  of  the  copsrtnery,  that  the  diacharge  so  framed  was 
revised  by  Low  and  Rutherford,  that  the  said  discharge  was  ese- 
euted  on  the  17th  day  of  May  1826,  by  the  said  Henry  M.  Low, 
and  tbe  other  parties  entitled  to  share  tbe  succession  of  the  tes- 
tator, induding  Dr  Sommeis  and  John  Hamilton  Donaldson,  the 
defenders  in  the  present  action :  Finds,  that  subsequently  to 
the  signing  of  the  said  discharge,  large  sums  of  money,  exhaust- 
ing the  whole  share  of  the  tesutor's  effects  falling  to  the  said 
minor  children  of  Hamilton  Donaldson,  were  paid  by  Mr  Mac- 
farlane to  the  said  Henry  M.  Low :  Finds  that  the  company  of 
Low  and  Rutherford  not  only  acted  as  agent*  in  the  application 
to  the  Court,  but  continued  to  act  in  the  transaedons  with  Mr 
Macfarlane,  as  the  agents  fpr  Henry  M.  Low,  assuming  the 
character  o( factor  toco  tutoris  and  curator  bonis  for  the  minor 
children,  and  that  their  actings,  as  agents  in  regard  to  these 
transactions,  are  entered  in  their  books  as  articies  of  charge 
•gainst  the  said  minors :  Finds  that  part  of  the  sums  drawn  by  tbe 
said  Henry  M.  Low,  as  aforesaid,  were  entered  to  the  debit  of 
the  Company  in  their  books  in  account  with  tbe  said  minors : 
Finds  that  in  the  year  1830^  Mr  Low  left  this  country,  leaving 
large  debts  unpaid,  and,  in  particular,  having  failed  to  account 
to  the  children  of  Hamilton  Donaldson  for  the  sums  which  had 
been  paid  to  him  by  Mr  Macfarlane :  Finds  that  these  partieo, 
upon  discovery  that  caution  had  not  been  found  by  Low,  and 
that  his  appointment  had  not  been  extracted,  raised  an  action 
against  Mr  Macfarlane  and  his  co-trustees,  as  well  as  against 
the  firm  of  Low  and  Rutherford,  concluding  that  those  persons 
should  be  found  liable  for  the  foresaid  sums  alleged  to  have  been 
unwarrantably  paid  by  the  trustees  :  Finds  that  on  the  )8th  day 
of  Jane  I8SS,  the  Court  decerned  against  the  defenders,  the 
trustees  of  the  testator :  Finds,  that  the  present  action  is  brought 
by  the  representatives  of  Mr  Macfarlane  and  the  other  trustees 
of  the  testator,  against  John  Hamilton  Donaldson  and  Or 
Sommers,  two  of  the  parties  who  signed  tbe  discharge  above 
mentioned,  and  also  against  Low  and  Rutherford,  and  the  indi- 
vidual  partners  of  that  company,  concluding  for  relief  of  the 
sums  in  which  they  have  been  found  liable  to  the  children  of 
Hamilton  Donaldson,  in  the  action  above  mentioned :  Finds 
that  the  terms  of  tbe  discharge  libelled  do  not  found  any  claim 
of  relief,  at  the  instance  of  the  pursuers,  against  tbe  said  John 
Hamilton  Donaldson  and  Dr  John  Sommers,  and  therefore, 
sustains  the  defences  for  these  parties,  assoilzies  them  from  the 
conclusions  of  the  libel,  and  decerns  :  Finds  them  entitled  to  ex- 
penses, and  allows  an  account  thereof  to  be  given  in  and  to  be 
taxed  by  the  auditor:  Further,  and  in  regard  to  the  conclusions 
of  the  action  against  Low  and  Rutherford,  and  the  individual 
partners  of  that  Compan^r,  finds  that  Low  and  Rutherford,  acting 
as  agenta  in  the  application  to  the  Court  for  the  appointment  of 
Mr  Low  as  curator  bonis  and  factor  toco  tutoris,  had  the  means 
4i  knowing  whether  caution  had  been  found  and  his  title  com- 
pleted, and  were  bound  to  ascertain  that  point  before  proceeding 
to  act  as  his  agents,  in  that  assumed  character,  in  transactions 
with  parties  who  were  evidently  dealing  on  the  understanding 


that  that  title  had  been  completed:  Finds  it  provod  in  the  pre- 
sent case,  by  the  books  of  Low  and  Rutherford,  that  they  did 
so  act,  and  were  bseides  cognisant  of  tbe  laige  payments  made 
by  Mr  Macfarlane  to  Mr  Low,  as  holding  a  completed  title : 
Finds  that  no  communication  was  made  by  Low  and  Roiherford 
to  Mr  Macfarlane  and  the  trustees,  of  Mr  Low*s  fiulure  to  6nd 
caution,  and  of  the  imperfect  state  of  hie  title :  Theieiorc,  fiads 
the  said  Company,  and  the  individual  partncra  tbeveof,  are  bound 
to  relieve  Mr  Macfarlane  and  his  co-trustees  of  the  loss  they 
have  sustained  in  consequence  of  the  neglect  or  concealoieat 
practised  by  the  said  Company ;  decerns  against  them  accord- 
ingly for  such  sums  as  Donaldson's  trustees  may  be  subjected 
in  the  payment  of.  in  the  original  action  at  the  instance  of  the 
children  of  Hamilton  Donaldson,  and  appoints  the  case  to  be 
enrolled,  that  parties  may  be  heard  on  the  amount. 

**  Note, — Tbe  discbarge  granted  to  Donaldson's  trnstess  hj 
the  parties  interested  in  the  succession  is  in  very  general  tenns, 
and  coutains  a  clause  of  absolute  warrandice.  But  tbe  discbarge 
was  prepared  by  the  trustees,  or  by  Mr  Macfarlane  their  mans- 
ger,  and  himself  a  professional  man,  and  in  that  discharge  be  in- 
serted the  name  of  Mr  H.  M.  Low  as  factor  and  curator  for 
the  minor  children  of  Hamilton  Donaldson*  In  such  a  case,  it 
appeare  to  the  Lord  Ordinary  that  the  clause  of  warrandice, 
though  perfectly  effectual  to  protect  the  trustees  in  all  the  oist> 
ters  of  accounting,  on  the  supposition  of  Mr  Low  truly  possess- 
ing the  character  whieh  Mr  Macfarlams,  in  framing  the  discbarge, 
chose  to  ascribe  it  to  htm,  cannot,  in  sound  construction,  be 
held  as  a  warrandice  by  the  other  partiea  interested  to  tbe  trus- 
tees that  he  truly  held  that  character,— a  point  whieh  they,  the 
trustees,  were  bound  to  verify  before  they  dealt  with  him  ai  a 
party,  and  made  over  to  him  the  share  belonging  to  the  minon. 
The  other  braneh  of  this  cause,  vis.  tbe  daim  bf  tbe  purtaen 
against  the  company  of  Low  and  Hutbesferd,  involves  a  queatioo 
of  some  difficulty.  There  seems  no  reaao»  for  holding  that  Low 
|ind  Rutherford  acted  as  agenta  for  Donaldson's  trustees,  and 
therefore  tbe  usual  ground  of  liability  against  agenta  for  blun- 
ders or  omissions  does  not  here  exisL  They  were  the  agents  of 
the  minor  children,  and  of  Low,  assuming  the  character  of  cu- 
rator bonis  for  them,  that  is»  of  the  parties  witb  whom  Donald- 
son's trusteee  were  acting ;  and  it  is  maintaiutd  by  Loar  and 
Rutherford,  upon  the  authority  of  the  case  of  WiUoo,  &c 
against  Riddel,  20th  June  18*i5»  that  whatever  claim  a  partj 
may  have  against  his  own  agent  for  the  consquences  of  bis  pro- 
fessional mistakes  and  omissions,  he  has  none  agninst  the  sgent 
of  the  party  with  whom  he  transacts.  The  present,  however,  ii 
a  special  case,  and  it  appeara  to  tbe  Lord  Ordinary  to  wafTsat 
the  application  of  a  different  principle  from  that  which.  seeoiS) 
upon  very  reasonable  grounds,  to  have  been  adopted  in  tbe  de- 
cision referred  to.  Messra  Low  and  Rutherford  were  the  sgent» 
ill  the  application  to  the  Court  for  the  appointment  of  one  of 
the  firm,  Mr  Low,  as  /actor  toc^tutorir  and  curator  bonit.  It 
was  their  duty  to  know,  and  they  must  be  presumed  to  have  a«- 
certained,  whether  caution  had  been  found  and  tbe  Act  extrscted, 
before  proceeding  one  step  farther,  as- agenta  for  Mr  Low,  in 
that  character.  Still  more  was  it  their  duty  to  ascertain  that 
fact  before  tbey,  as  agents,  countenanced  the  payment  to,  and 
the  appropriatiou  by  Mr  Low  of  large  sums  of  money  which  he 
was  entitled  to  receive  only  in  that  character.  Now  it  follows, 
from  the  entries  in  their  books,  that  the  Company  must  be  held 
to* have  been  cognisant^  not  only  of  Mr  Low  assuming  that  cha- 
racter in  dealing  witb  Mr  Macfarlane  and  Donaldson's  trusteee, 
but  of  those  trustees  paying  large  sums  of  money,,  on  tbe  reli- 
ance of  his  title  having  been  complete.  Not  only  are  the  reviol 
of  the  discharge,  the  meeting  with  Mr  Maefarlane  for  the  purpose 
of  signing  the  discharge,  and  the  various  lettera  addressed  to  Hr 
Macfarlane  in  relation  lo  the  tranaference  of  the  abaies  of  tbe 
minora,  entered  as  articles  of  chai^  in  the  Company's  books, 
but  various  of  tbe  paymenta  received  by  Mr  Low,  as  curator,  an 
entered  in  the  Company'^  books  at  the  credit  of  tbe  minors, 
under  tbe  designation  of  *  Donaldsoa*»  £secnton.'  In  short,  it 
rather  appeara  from  the  hooka,  that  altheugh  Mr  Low  was  sp- 
poiiited  the  factor  and  curator,  tbe  buainesa  chaigee  of  his  actings 
in  that  capacity  truly  formed  part  of  tbe  profits  of  the  Company. 
In  these  circumstances,  the  Lord  Ordinary  thinks  the  Cooipatiy, 
and  the  individual  partners  of  the  Company  of  Low  and  Ru- 
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therford*  mat  be  held  liable  in  relief  to  the  tnittees*  The  Com- 
pany were  cognisant,  not  only  of  the  defect  in  Mr  Low*s  title,  hot 
of  the  trustees'  relianee  on  that  defective  title — a  reliance  which 
they  were  actively  instrumental  in  producing*  by  acting  as  agents 
for  the  pretended  cunuor  bunit ;  and  were  certainly  instrumental 
in  c«Mitinutng,  by  their  perfect  silence  on  the  defect  of  his  title, 
doring  the  whole  course  of  the  transaction.  Whatever  negli- 
genee  there  may  be  justly  chargeable  against  the  trustees  and  Mr 
Mac6fflaoe,  in  a  question  with  the  minors,  the  Lord  Ordinary 
baa  arrived  at  the  conclusion  that  the  trustees  have,  in  the  dr* 
cttODSiaoces  of  the  case,  a  good  claim  against  Low  and  Ruther* 
ford." 

The  pursuers  reclaimed  against  this  interlocutor, 
in  so  far  as  it  assoilzied  John  Hamilton  Donaldson 
and  Dr  Sommers.  Decree  of  absolvitor  bad  been 
pronounced  in  favour  of  Mr  William  Stewart  before 
the  record  was  made  up.  Mr  Rutherford  reclaimed, 
in  so  far  as  he  was  found  liable,  and  especially  called 
the  attention  of  the  Court  to  the  fact  (as  he  averred 
it),  that  £2000  of  the  sum  for  which  he  was  held  liable, 
was  not  entered  in  the  books  of  the  company  of  Low 
and  Rutherford  at  all. 

The  Court,  (by  interlocutor  signed  iSth  May,) 

*'  Adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the 
desire  of  both  reclaiming  notes ;  of  new,  find  John  Hamilton 
Donaldson  and  Dr  John  Sommers  entitled  to  expenses,  and  re- 
mit the  account  thereof,  when  lodged,  to  the  auditor  to  tax  the 
same  and  report :  Find  no  expenses  due  to  the  pursuer  by  Low 
and  Rutherford  or  George  Uutherford,  and  remit  the  cause 
back  to  the  Iiord  Ordinary  to  proceed  further  as  shall  be  just.*' 

JLortf  Ordinary^  Fullerton.— -^cf.  J.  S.  More  and  Cowan ; 
James  Lawson,  W.S.,  Agent, — Att.  Solicitor- General  (Couing- 
faame),  Forsyth,  Rutherfurd  and  Graham  Bell ;  Grabame  and 
Anderson,  W.8.,  ^^«nif.— Sir  W.  Scott,  Cierk — IG.D.\ 

I2lh  May  1835. 
Second  Division. — (W.  H.  D.) 

No.  254.^ John  Telford,  Pursuer^v.  Robert  Jauib* 
SON,  W.S.,  Catherine  Jam ieson  and  Others,  De- 

Jenders, 

Truet— Real  Burden — Homologation.--^  party  hamng  ieni  a 
Mum  to  a/ttiker,  to  enabie  kim  to  purehate  an  estate/or  lus  minor 
eMitdren,  who  at  the  time  had  an  heritable  tecuriiy  over  it, 
— th0  eonvej^anee  being  taken  in  the  name  of  a  third  party  in 
irwut,  Jor  behoof  of  the  Under  and  all  concerned  s  and  this 
iruUee  hoeing  thereafter  conveyed  the  ettale,  burdened  tsiiA  ihie 
ioan^  io^  one  of  the  children  in  truttt  for  behoof  4^  himself  and 
ike  other  ckHdren^^ireumUancet  in  which  held,  thai  neither  he 
nor  the  other  children,  by  agreeing  to  ihit  laii  trust,  and  other 
acts,  had  consented  to  their  prior  heritable  security  being  post- 
poned to  thai  aflhe/oresaid  lender. 

In  1814,  Robert  JamieRon,  senior,  W.S.,  being  in  em- 
barrassed cireumstances,  conveyed  his  whole  means  and 
estate,  in  trost  for  his  creditors,  to  William  Scott  Mon- 
crieff,  accountant  in  Edinburgh,  and,  inter  alia^  the  do' 
minium  utile  and  absolute  property  of  the  lands  of  Arden 
in  Lanarkshire,  and  the  fee  of  the  c^omtattim  directum 
or  superiority  of  the  same.  The  property  of  Arden, 
when  so  conveyed,  was  burdened  by  an  heritable  debt 
of  £4999  belonging  to  Jamieson's  sister,  Mrs  Kinnear, 
in  liferent,  and  to  Jamieson*s  children  in  fee,  who 
possessed  this  heritable  security  and  some  other  pro- 
perty independently  of  their  father.  Mr  Moncrie£F, 
the  trustee,  being  about  to  sell  this  property,  in  the 
execution  of  the  trust,  Jamieson,  who  was  anxious  to 
purchase  and  preserve  it  to  his  family,  who  were  at 


this  time  all  in  minority,  «nd  had  already  so  conai" 
derable  an  interest  in  it,  applied  to  the  pursuer,  and 
obtained  from  him  an  advance  of  £'2800,  to  enable  tha 
said  purchase  to  be  made.  This  £2800  was  advanced 
from  funds  belonging  partly  to  the  pursuer  him&elf, 
and  partly  to  his  mother  and  sisters.  At  the  time  of 
this  transaction  in  1818,  Jamieson  was  agent  for  the 
Stirling  Banking  Company,  of  which  the  pursuer  wais 
cashier.  It  was  arranged  among  the  parties,  that  M.r 
George  Waddell,  W.S.,  should  be  the  nominal  pur- 
chaser of  the  estate,  and  should  hold  it  as  trustee,  for 
the  bene6t  of  all  concerned.  Mr  Waddell  held  the 
property  till  1826,  when,  in  furtherance  of  a  new  ar<* 
rangement,  it  was  conveyed  by  him  to  Robert  Jamie- 
son,  junior,  eldest  son  of  Robert  Jamieson,  and  now 
of  age,  in  trust  for  his  brothers  and  sisters,  and  all  othera 
interested.  In  this  conveyance,  £2000  of  the  pursuer'* 
loan  was  declared  a  real  burden,-— bills  for  the  whole 
loan,  amounting  to  £2800,  having  some  time  previous 
been  granted  to  the  pursuer  in  security  by  old  Jamieson, 
the  borrower.  In  1826,  previous  to  this  last  convey- 
ance, while  Robert  Jamieson,  junior,  was  a  clerk  in  the 
office  of  Mr  Straehan,  W.S.,  who  acted  as  agent  for  the 
Jamiesons,  a  memorandum  was  made  out  by  Mr 
Straehan,  and  extended  in  the  hand-writing  of  young 
Jamieson,  explanatory  of  the  mode  in  which  Straehan 
recommended  that  the  property  should  be  conveyed  to 
Jamieson.  In  this  memorandum,  which  the  pursuer 
alleged  had  been  approved  and  homologated  by  all 
the  Jamiesons,  and  acted  on  by  them,  there  were  the 
following  passages : 

**  Before  entering  into  this  arrangement,  however,  Uie 
terms  on  which  Mr  Robert  Jamieson,  junior,  is  to  aooept  of 
the  trust,  must  be  distinctly  explained  and  agreed  to  by  his 
sisters,  Miss  Jamieson  and  Mrs  Monoo  (with  consent  of 
her  husband),  and  also  by  Mr  Jamieson,  senior,  as  ad- 
mlnistrator-ln-law  for  the  other  four  members  of  the  funlly 
who  are  still  minors.  In  particular,  it  will  be  necessary  to 
provide  that  the  i£2000  advanced  by  Mr  Telford  and  his  sis-, 
ters  (and  for  which,  Mr  Robert  Jamieson,  junior,  as  trustee, 
Is  to  grant  heritable  secarity  over  the  property)  ^11  be  pre- 
ferable to  the  prior  heritable  security,  in  favour  of  the  family  ; 
and  that  the  trustee  shall  accordingly  be  at  liberty  to  apply 
the  first  of  the  rents  and  proceeds  of  the  property  in  paying 
the  interest  to  these  parties ;  and  that  he  shall  only  be  ac^ 
countable  to  the  family  for  the  balance  of  his  intrumlsslons, 
after  paying  said  Intereet,  and  all  public  burdens,  and  other 
expenses  of  maoagement.  Such  balance  (to  the  extent  of  the 
hiterest  of  the  heritable  security,  for  JE4999)  to  be  divided 
amtng  the  several  members  of  the  family,  by  equal  propor- 
tions." 

The  trust-disposition  subsequently  made  out  in  fa- 
vour of  yonng  Jamieson,  was  not  in  these  terms,  and 
contained  no  stipulation  for  the  postponement  of  the 
prior  security  for  £4999  to  the  pursuers. 

Robert  Jamieson,  junior,  oontinued  to  hold  the  pro- 
perty,  and  to  pay  out  of  the  rents  of  the  estate,  and 
when  they  were  insufficient,  from  his  own  and  family's 
separate  funds,  the  interest  on  the  pursuer's  debt  till 
18^2,  when  the  pursuer  in  his  own  name,  and  as  trus- 
tee for  his  mother  and  sisters,  brought  the  present 
action  of  declarator  against  him  and  his  brothers  and 
sisters,  coudnding  to  have  it  found  and  declared  thet 
the  conveyances  to  George  Waddell  and  to  Robert 
Jamiesoni  jmiiori  were  in  trust  for  behoof  of  the  par- 
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saer  and  brs  motfier  and  sidtersr;  in  securtty  of  tfaeir 
foresaid  advances,  and  prima  loco  and  preferably  to 
tYie  heritable  bond  for  £4999  in  favour  of  the  naid 
Robert  Jamieson  and  bis  brothers  and  sisters.  The 
summons  further  concluded  for  paymefit  by  the  said 
defenders  of  the  whole  sums  advanced  by  the  parsner 
and  his  mother  and  sisters,  with  the  interest  thereon. 
The  grounds  of  action  and  the  defences  are  suffi- 
ciently indicated  in  the  following^  interlocutor,  with 
note  subjoined,  pronounced  by  Lord  Ordinary,  Jeffrey, 
17th  February  1835: 

"  The  Lord  Ordiaarjp  having  resumed  caniiderstioa  of  the 
.debate,  with  the  closed  record  and  whole  process,  in  respecti 
Into,  That  there  is  no  proof,  or  relevant  averment  and  offer  of 
proof,  that  the  defenders  ever  bound  themselves  to  renoanre  or 
postpone  the  preferable  tiecmiij  held  bj  them  for  i£4000  over 
the  Uinds  in  q«ei4ion,  as  in  competition  with  the  debt  doe  to  the 
fMiraiier.  Qd^,  la  respect  that  there  is  no  proof,  or  relevant  offer 
of  proof*  that  the  laid  lands  were  formerly  held  by  Geprge  Wad- 
deli,  or  are  now  held  by  the  defender,  Robert  Jaroieson,  in  trust 
for  the  pursuer,  as  a  creditor  preferable  prima  loco  thereon,  and 
that,  witboat  their  consent,  no  such  trust  could  have  been  ef- 
fectual. 3ih,  In  respect  that  there  is  no  evidence,  or  relcvoat 
averment,  tiiat  the  defeodera.  or  any  of  them,  ever  pcrsonallf 
tindertook,  or  became  bound  po  satisfy  the  daiips  now  insisted 
in  b^  the  pursuer,  or  any  of  these  claims,-— Sustains  the  defences, 
assoilzies  the  several  defenders  compearing,  from  the  whole  con- 
clusions of  the  action,  and  decerns :  Finds  expenses  due ;  allows 
an  acGount,"  &c. 

"  JVbfr. — This  is  a  case  of  a  very  complicated  description,  and 
raising  a  great  number  of  rather  dlfBcalt  qaestlons,— <be  groond 
•r  scritttion  of  vrbicb  it  would  be  impossible  to  state  tntelligiblir 
In  the  compass  of  a  note.  If  the  preceding  judgment  is  takoi 
^o  review,  and  the  argument  gone  into  as  largely  and  elaborately 
as  it  was  twfore  the  Lord  Ordinary,  he  tbuiks  it  moat  likely 
that  tlie  Court  will  wish  to  consider  it  in  cases.  But  haviag 
heard  it  very  fully,  he  bos  not  thought  it  right  to  pot  parties  to 
She  exipense  of  a  written  debate,  before  giving  them  the  chance 
of  settling  on  the  judgment  he  has  seen  reason  to  pronouece. 
He  cannot  bsre  enter  into  any  detailed  exposition  of  the  grounds 
of  that  judgment ;  but  be  may  state  briefly,  br,  Thst  he  thinks 
there  is  no  clear  evidence  that  either  the  pursuer  or  Robert 
Jamleson,  the  father,  contemplateS,  when  the  money  was  £rst 
advanced  by  the  former,  that  the  amount  was  to  be  secured  on 
the  lands,  nreferablv  to  the  prior  security  of  the  defenders.  tJ, 
That  the  father  had  no  power  of  himself  so  to  postpone  the  se- 
curity constituted  in  favour  of  bis  children,  and  that  it  does  not 
appear  that  he  ever  did  any  thing  so  to  postpone  it.  Sd,  That 
the  (unsigtied)  memorandum  of  Jfl26,  though  copied  or  written 
out  by  the  band  of  the  defender,  Ro^rt  Jamiesoa,  the  son,  then 
newly  eone  of  age.  cannot  be  held  to  have  origiaatad  witb»  or  to 
iMve  been  prepared  or  suggested  by  him,  but  by  Mr  Stnefaan, 
who  was  the  law  agent  of  the  lather,  and  idso  oif  the  puraner  of 
this  action.  4ik,  That  this  memonindum  bears,  on  tbs  face  of 
it,  to  be  merely  a  paper  of  suggestions  for  consideration,  and 
neither  binding,  or  intended  to  be  binding,  on  any  of  the  parties 
eonoemed,  till  reduced,  with  such  voriationa  as  night  be  adopted, 
into  the  form  of  a  regalar  signed  contract,  or  other  psobatiie 
deed.  6<A,  That  these  suggestions  must  be  held  to  have  result- 
ed in,  and  been  consummated  by  the  final  execution  of  the  dis- 
position  by  George  Waddell  to  Robert  Jamieson,  the  son,  and 
his  iafeftment  thereon  In  1826;  in  which,  instead  of  a  declara- 
tion of  trust  for  behoof  of  the  pursuer,  pHmo  loe^^  there  k 
noereiy  a  coastitntien  of  hie  debt  as  a  esal  burden  on  the  property, 
to  the  extent  of  ^£'2900,  which  would  only  entitle  bim  to  rank 
after  ^U  other  heritable  securities  previously  completed.  M, 
That  no  acts  are  condescended  on  on  the  part  of  the  defender?, 
that  import  any  recognition  or  bomolo^tion  of  any  preferable 
right  in  the  pursuer,  as  in  competition  with  dieir  primary  security 
for  £4&99.  7ifh  That  it  is  net  neoeosary  to  diotiognish  between 
tbe  cases  of  sucb  of  the  children  as  were  major  or  minor  in  I8S6 
or  182Q,  or  at  tbe  date  of  this  a^tiooy  or  to  inquire  as  to  which 


of  tbeos  the  ^wuMemUmm  siHfe  had  expired  befeee  ^  last  of 
these  dateo,  inaomucb  as  no  deed  was  gaonted,  or  act  done  ia 
their  names,  which  ceuld  requite  to  be  set  aside  t^  redaction  «v 
isopfte  minurenniMu,     These  propositions,  tbe  Lord  Ordinary 
thinks,  exbaiiBt  thr  merita  of  the  case,  in  so  far  ua  coaeems  all 
the  defenders  except  Robert  Jemieoon,  who  is  now  fendaUy 
vested  with  tbe  property.    As  to  hkn  thero  asuy  be  mors  dif. 
fieulty;  and  the  Lord  Ordinary  was  at  one  time  IneHned  to 
think,  chat,  by  taking  to  himself  tbe  fee  of  the  catote,  over 
which  he  and  tbe  other  defenders  had  previously  held  a  piefer* 
able  security,  he  hod,  to  the  extent  of  hi*  own  siare,  extiaguiahed 
his  right  as  a  creditor,  confuriatu ;  and  could  not  recur  to  thsa 
right  for  tbe  purpose  of  obtaining  a  preference  over  tbe  pursuer, 
whose  debt  was  made  a  real  bnrden  on  the  property,  in  the  very 
title  by  which  he  (Robert  Jamieson)  became  the  proprietor. 
Upon  further  consideration,  however,  tbe  Lord  Ordioocy  faaa 
seen  reaoon  to  distrust  this  view  of  the  nsatter,  and  to  aaaeilsie 
Robert  ilamieson,  as  weU  as  the  other  defenders*    If  tbe  pur- 
suer bad  made  tbe  advances  to  Robert  Jamieson  peroonaUy* 
and  he  had  actually  purchased  tbe  subject  by  the  help  of  those 
advances,  for  his  own  benefit,  as  an  iiidiridool,  there  would  have 
been  little  doubt  on  the  matter.    But  tbe  money  bad  been  ad- 
vanoed  near  twenty  ysars  hefoie,  lo  Robert  Jamieson,  the  father* 
and  stood  without  any  voucher  or  security  whatever,  till  1825w 
when  tbe  parsner  seems  to  have  been  satisfied  with  getting  the 
father's  bills  for  the  amount ;  and,  though  Mr  Waddell  is  ad- 
mitted to  have  held  the  lands  in  trust  fbr  all  concerned,  there  is^ 
in  the>lrfi  place,  no  evidence  that  this  tnist  was  for  the  benefit 
of  tbe  pursuer,  ftrefirahfy  or  primo  tocos  and,  fid.   It  oeene 
dear  that  no  such  preference  conld  have  been  effectually  created, 
to  tbe  prejudice  of  the  defenders,  who  were  all  in  minority, 
without  their  consent,  or  the  interposition  of  a  Court  of  lew. 
Tbe  pursuer,  therefore,  at  that  time,  end  till  tbe  title  wot  made 
up  in  the  person  of  Robert  Jamieson,  tbe  son,  oonld  not,  by 
any  diligence,  bttve  obtained  such  a  preference  as  be  now  claims, 
or  adjudged  more  than  tbe  reversion  of  tbe  estate,  after  aati«»- 
I    fying  the  prior  eUims  of  the  defenders*    Now,  it  waa  in  tfaia 
situation  that  Robert  Jamieson,  junior,  being  in  no  way  a  debtor 
peraonally  to  the  pursuer,  and  holding  a  abare  in  a  security  in- 
disputably preferable  to  any  which  that  person  could  acquire^ 
consents  to  become  the  fewlal  bolder  of  the  knda,  us  trustee 
for  the  rest  of  his  familv,  and  to  constitute  tbe  debt  of  tbe  pur- 
suer a  real  burden  on  the  property,  1^  taking  a  gmtuitous  dia- 
poiition,  voder  that  harden,  frpm  Wsdddl,  the  fomer  trus- 
tee.    In  these  cireumstaaces  the  Lord  Ordinary  la  of  opinion 
that  it  cannot  be  held  that  Robert  Jamiesoa*^  preferable  right  as  a 
creditor,  to  a  share  of  tbe  ptioMry  oecttrity,  was  extingnishod  by  his 
bseoming  the  nominal  fiar  of  tbe  property,  oi  that  tbe  tiaasfeicnce 
of  tbe  fendal  tide  from  WaddeU  to  him,  should  have  the  effect  of 
giving  the  pursuer  any  prefersnoe  which  he  would  not  have  ac- 
quired by  its  transference  to  nay  other  person.    It  plainly  sras 
never  in  contemplation  to  pkee  Kobert  Jomieson's  interest  in  tbe 
primary  aecurity  on  any  odier  footing  than  that  of  the  otber  joint 
holders  $  and,  as  tk§jf  eoald  not  possibly  be  psejndisad  bf  his 
holding  the  feudal  title  for  the  common  behoof,  eo  it  la  thought 
that  he  ought  not  to  suAer  any  such  pnjudicc  in  iciatiMi  to  bis 
own  share.    He  has  all  along  offered  to  uceoant  for  hie  intro- 
missions, and  to  let  the  property,  with  all  its  proceeds  since  his 
infefkmem,  be  distributed  aceocdiag  to  die  legal  prsferenoes  of 
tbe  parties  concerned.    The  Lord  Ordinary  being  of  opinioo 
that  no  trust  ewdd  be  constituted  in  tbe  person  of  Wadddl, 
under  which  tbe  pursuer  could  acquire  any  preference  over  the 
defenders,  then  all  in  pnpillaritv,  has  not  thought  it  necesaoiy 
to  determine  in  what  way  tbe  alleged  design  or  attempt  to  con- 
stitute such  a  trust  eeulil  now  be  established.   There  ia  no  wris- 
ing  under  Waddell'S  hand ;  and  bis  oath  has  not  beaa  Ibem^y 
tendered.    Rut  if  these  statutory  proof*  were  attainable,  the 
Lord  Ordinary  would  bold  them  of  very  queationabla  authoo^ 
in  such  a  case  as  the  present     They  are  conclusive  and  in<fis. 
pensible  as  to  tbe  question,  whether  the  party  in  possession  is  a 
trufUe  or  an  absolute  proprietor;  but  where  the  eboructeref 
trustee  generally  is  admitted  on  all  hands.  It  is  aore^haa  donbt- 
f ttl  whether  they  ean  be  resorted  to  to  prove  lAe  /mrpesr*  of  the 
trust,  on  the  rclaHve  iniertsu  of  those  beneficially  eonoemed,  and 
the  difficulty  is  increased  when  such  evidence  is  only  refeired  to 
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jTMrn  afttr  tb«  trastee  hM  resigned  ikftt  dMnetar.  and  bted  e»« 
tirely  denuded.** 

T]ie  pursuer  having  reclaimed, 

Tk0  Lord  Juttiee"  Clerk  coficnitpd  in  tbe  tnteiloeutor,  Btid  luiid, 
thcve  WM  not  here  even  the  most  Imperfect  evidence  of  sucli  a 
tniit»  either  in  the  peraonof  Waddell  or  Jamietont  aa  the  pnraner 
bad  aUegad  and  founded  oa.  There  was  perhaps  an  incEcation  of 
Mcfa  a  plan  having  at  One  tlsie  been  in  contemplatioo,  but  tbere 
was  nothing  to  show  that  it  bad  been  completed  or  acted  on.  Tl»e 
terms  of  the  sabsequent  conveyance  to  Jamieson  went  far  to 
destroy  even  anj  slight  presumptions  that  migbl  exist  of  ks 
ever  having  been  approved^  and  it  coald  never  do  now  to  rear 
up  a  trust  ao  manifestly  to  the  prejudice  of  tbe  younger  child- 
sen  of  Jamieson,  in  opposition  to  tbe  principles  of  reason  and 
common  sense.  Tbe  loan  was  advanced  to  old  Jamieson,  and  not 
to  tbe  children ;  and  altbough  tbere  was  evidence  that  Waddell 
was  to  hold  tfie  property  in  trust  for  all  concerned,  tbere  was  not  a 
vestige  of  proof  tbat,  by  that  trust*  the  prior  berrtable  security  of 
tbe  children  was  to  be  postponed  to  tbe  puntter*s  claim.  As  to 
tbe  payment  out  of  tbe  funds  of  tbe  children  of  tbe  arrears  of  in* 
terest  on  the  pursuer's  debt,  there  was^  really  nothing  in  that. 
If  tliese  arrears  bad  not  been  paid,  Jamieson  would  nave  been 
onsted.  and  loss,  perhaps,  ensued  to  all  parties. 

The  Court  then  pronounoed  the  following  interlo- 
cntor: 


**  AAerat  with  additioaal  expenses,  without  prcjodioe  to  any 
claims  of  acoountiitt  on  tbe  part  of  tbe  pursuerSf  la  any  eoai- 
petent  process  for  that  purpose.** 

X«r</  Ordinarjft  Jeffrey. — Mt.  Keay,  Penney.—^//.  Neaves« 
Andrew  Murny;  John  Forrester,  W.  S.,  J.  J.  Darling.  W.S., 
and  Alexander  Douglas,  W.S..  Jgents.~.K.^  Cterk.'—lir.B.D.] 

IS^A  Maj^  1835. 
First  Division.— (G.D.) 

No.  255. — The  Rev.  Pinkstan  Arundel  FRENCHt 
Pursuety  V.  Harriet  Pinkstan  or  Kjlpatrick 
dnd  Others,  Defenders, 

Prescription^^  pcniy  having  eteculed  a  settiementf  antl  a/lert 
wards  an  email  revoking  the  teiliement  ;  hii  the  J,rtt  insUiuU 
having  made  up  her  title  under  the  ietllement  (by  which  she  was 
a/to  called  J  ;  and  her  brother^  who  was  called  as  a  Uferenler  by 
the  enimil^  and  as  aJUur  by  the  aetUemetit,  hating  succeeded  her^ 
and  possessed  without  making  up  a  title,  but  having  ogrecdf 
before  Jbrty  years  had  run  on  the  institute's  sasine,  that  in- 
Jefiment  should  he  taketi  by  tlie  heir  of  tailzie,  under  the  burden 
cf  his  liferent,  wAicA  was  done  accardingly-^Held  thai  titles 
made  up  by  the  next  heir  under  the  settlement  were  reducible  ai 
the  instance  of  the  heir  of  taikie,  although  more  than  forty  years 
had  by  this  time  elapsed  unce  the  dale  tf  the  Jirsi  inffflmeni  on 
ike  settlement* 

The  late  Mr  FlMiing  Piitkttsn,  gmndanofo  of  the 
defender*,  executed  a  disposition  and  settlement  on 
24th  November  1781,  whereby  he  disponed  to  his 
brother  Hogh  Pinkstan,  the  defender's  grandfather, 
ifi  liferent^  and  after  fats  death  to  his  dangliter  Ann, 
and  the  heirs  of  her  body,  whom  fatling,  to  bis  son 
Fleming,  tde  defenders'  fiitber,  and  the  heirs  of  his 
bedy«  tJie  lands  of  LtiBehonse-Boig  therein  described* 
This  deed  was  delivered  to  Hugh  Pinkstan ;  and  betnr 
foand  in  his  repositories  on  his  death,  which  happened 
about  a  month  before  that  of  the  granter,  it  was  re* 
oorded  on  19th  Norember  1792,  in  the  Sheriff  Court 
books  of  Lanarkshire.  It  contained,  in  gremioy  a 
power  to  reroke  or  alter,  which  power  the  granter 
had  exercised  on  23d  Norember  1791,  by  executing 
a  deed  of  entail  reroking  all  former  settlements,  and 
conveying  his  lands  of  Limehunse-Boig  to  his  brother 


Hngfi  in  liferent,  and  to  his  daoghter  Ann  and  the 
heirs  whatsoever  of  her  body ;  whom  failing,  to  her 
brother  Fleming  in  liferent,  "  and"  after  his  decease, 
to  and  io  favour  of  Dr  Hugh  French,  my  nephew,  and 
the  heirs  whatsoever  of  his  body ;  whom  failing,  to 
and  in  favour  of  Fleming  French,  my  nephew,  and  the 
heirs  whatsoever  of  his  body;  whom  failing,"  Ac. 
This  deed  of  entail  contained  proper  prohibitory,  ir- 
ritant, and  resolutive  clanses,  and  was  found  in  the 
granter's  repositories  at  bis  death  in  December  1792. 
Ann  Pinkstan,  however,  passing  over  the  entail,  took 
infeftment  on  dd  Deeember  1792,  on  tbe  settlement  of 
1781.  She  died  without  issue  in  March  1799.  Her 
brother.  Finning  Pinkstan,  then  entered  into  posses-' 
sion,  but  without  completing  titles.  The  pursuer's 
fisther,  Dr  Hugh  Freaoh,  had  got  tlie  entail  recorded, 
in  the  Register  of  Tailaies  in  1791.  Dr  Hugh  Freneh 
died  in  March  1818,  and  In  1824  and  1826,  a  corres* 
pondence  took  place  between  the  pursuer,  his  son  and 
neir,  and  Fleming  Pinkstan  and  the  agents  of  theso 
parties,-^-4he  pursuer  insisting  that  Fleming  Pinkstan 
abodld  complete  titles  as  liferenter  under  the  entail ; 
and  tbe  latter,  after  taking  the  advice  of  counsel  on 
the  subject,  admitting  that  he  was  bound  to  possess 
under  the  entail,  but  suggesting  that  the  title  should 
be  completed  in  the  person  of  the  pursuer  as  fiar,  un« 
der  the  harden  of  his,  Fleming  Pinkstan's*  liferenty-^ 
which  preposition  was  ultimately  agrsed  to,  and  a 
sasine  in  favour  of  the  pursuer  as  fiar,  under  the  bur- 
den of  the  liferent,  was  taken  and  recorded  accord- 
ingly on  9th  February  1826.  Fleming  Pinkstan  died 
on  3d  December  1832,  when  the  deifenders  served 
hetrs-portioners  to  him  under  the  settlement  of  1781^ 
and  completed  a  title  in  that  character,  of  which  and 
of  the  infeftment  taken  by  Ann  Pinkstan  ia  1792,  the 
pufsuer  brought  the  present  action  of  reduction ; — in 
defence  against  which  it  was  pleaded,  that  the  entail 
never  having  been  followed  by  possession,  was  cut  off 
by  tbe  prescriptive  possession  which  had  followed  on 
the  deed  of  1781.  Answered— 'X\ke  deed  of  1781  was 
legally  revoked  by  the  deed  of  entail,  and  there  has 
been  no  prescriptive  possession  on  the  former,  because 
the  possession  of  Fleming  Pinkstan,  more  especially 
subsequently  to  1824,  was  referable  to  the  entail  alone  ; 
and  the  possession  of  the  liferenter  subsequent  to  1826, 
when  the  pursiier  was  tnfefl  in  the  fee,  was  tbe  par* 
suers  possession. 

The  Lord  Ordinary  (Cockbnm),  on  Idth  January 
183d, 

**  Repels  tbe  defeoees  t  Fhidi^  that  tbe  peisosr  hss  the  lefsl 
right  to  the  knds  in  diipule,  sad  ii  entitM  to  have  the  writings 
called  for  set  aside ;  therefore  dectarss  ^od  rednioss  soeordiaglja 
and  decerns :  Finds  the  defenders  liable  in  expenses,"  &c. 

**  Note, — Fleming  Pinkstan  the  first,  settled  the  lands  by  tbe 
deed  of  1781,  nnder  which  the  defenders  daim.  In  1791  be  re- 
voked this  deed,  and  sxeeuted  the  entail  on  which  the  pursuer 
founds.  Tbe  plea  of  tbe  defenders  i«,  that  tbe  second  deed  bas 
been  eztingtiisbed  by  prescription  on  the  first.  The  facts  Oft 
which  this  prescriptive  title  resto  are  tbew  {•^^Tks  graoter  died 
in  1793;  his  nieee,  Ann  Pinkstan,  was  tbs  institut^  and  ougki 
to  have  made  up  her  title  under  tbe  entaQ,  because  this  was  the 
only  subsistii^  deed,  and  because  an  omission  to  bold  by  it  alone 
implied  ao  irntancy.  Nevertheless,  she  made  up  her  title  under 
tbe  revoked  settlement  of  1761,  and  died  uBHBarried  in  1793. 
Tbe  entail  bad  been  recorded  during  her  life  by  tbe  pursuer's 
ftther.    SbewBS  sascecdedby  her  btfotbci  flemiag  Pi 
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(the  neond).  Who  was  r«llcd  as  a  Uferenter  by  tbe  entail,  bat 
bad  been  a  fiar  under  tbe  deed  1781.  He  entered  into  poeset- 
sion,  bat  made  vp  no  htle  at  aU^  and  coniinued  to  poMess  from 
1798  till  his  death  in  December  1832.  His  daughters,  the  de- 
lenders,  then  served  heirs  of  line  and  provision  to  Ann,  under 
tbe  deed  of  1781,  and  have  been  possessing  since.  This  action 
was  raised  in  1888,  but  the  defenders  maintain,  that  the  posses- 
sion by  Ann  and  her  successors  having  endured  from  the  date 
of  the  service  in  1792  till  interrupted  by  this  process,  the  entail 
baa  been  worked  off.  And  so  it  would,  if  Fleming  Pinkstan 
(tbe  second),  who  held  the  lands  from  1793  to  183*2,  had  always 
possessed  unequivocally  under  the  settlement  of  1781.  But  I 
do  not  think  tbat  be  did.  His  possession  is  ascribed  by  the  de- 
fenders  to  bia  apparency  to  Aon,  wbo  bad  paiaed  the  entail  by ; 
and  certain  acts  are  referred  to,  as  evincing  tbat  he  meant  to 
posseea  aa  fiar  under  the  ^t  deed,  and  not  as  liferenter  under 
the  second.  These  acts  pre  far  from  decisive.  Some  of  them, 
eucb  as  cutting  wood,  le^ing  leases,  and  quarrying  minerals,  are 
often  done,  though  irregularly,  by  liferenters,  and  the  only  sale 
tbat  took  place  was  a  compulsory  one  for  a  public  improvement 
iioder  a  Statute,  an^  it  is  not  averred  tbat  any  of  them  we're 
known  to  tbe  fiar.  Now,  if  there  be  any  doubt  as  to  the  true 
cbaracter  of  bis  possession,  it  must  be  presumed  tbat  he  intended 
to  do  what  was  v^  duty,  and  in  reference  to  forfeiture  of  his  in- 
terest which  wa^'  to  hold  solely  bv  tbe  entail  But  all  doubt 
was  removed  ^  the  proceedings  between  tbe  pursuer  and  him 
in  ISSMb  Tbe  substance  of  these  proceedings  ia,  that  when 
legal  measui;fs  were  about  to  be  resorted  to  for  compelling  him 
to  connect  ^imself  directly  with  the  entail,  and  when  be  was  re- 
quired to  do  so,  be  virtuallv  acknowledged  himself  to  be  but  a 
liferenter Xthat  is,  to  be  under  the  deed  of  1791),  because,  after 
consulting  counsel,  be  instructed  the  pursuer  that  the  correct 
node  yf  proceeding  waa  for  him,  the  pursuer,  to  make  up  bia 
title  fs  fiar  under  the  entail,  burdened  with  tbe  liferent  This 
was/u»ordingly  done,  at  bis  suggestion,  and  for  his  accomrooda- 
tioy,  and  after  this  both  parties  rested  on  the  faith  of  this  ar- 
rajlgeroent.  Fleming  Pinkstan  was  himself  personally  a  party 
tp  these  proceedings,  but  tbe  actings  of  his  agents  would  be 
^nougb.  Now,  whether  this  be  viewed  as  an  interruption  of  tbe 
preacriptioii,  or  aa  an  election  and  renunciation  by  him  of  the 
title  be  really  beU  by,  or  as  both,  I  think  it  conclusive.  Its 
import  is,  tbat  bis  possession,  if  not  during  tbe  whole  period,  at 
least  after  1824,  roust  be  ascribed  to  tbe  deed  which  he  himself 
then  solemnly  adopted.  It  has  been  urged,  tbat  a  correspondence 
cannot  interrupt  prescription.  But  there  was  a  great  deal  more 
tban  a  mere  correspondence  here ;  and  it  is  not  as  an  interrup- 
tion only,  or  chiefly,  tbat  these  proceedings  are  decisive.  They 
are  more  important,  as  making  the  true  title  of  possession.  Ac- 
eordina  to  what  the  defenders  now  atate,  their  father  had  incur- 
red a  forfeiture,  and  when  required  to  save  himself  from  this, 
by  making  up  bia  title  under  tbe  entail,  he  did  so  in  what  be 
thought  (no  matter  whether  correctly  or  not)  tbe  proper  way, 
Tis.  by  coming  in  as  a  burden  on  the  title  then  made  up  under 
that  deed  1^  tbe  fiar,-r<I  cannot  underatand  bow  hia  subsequent 
possession  can  be  immediately  ascribed  to  a  title  totally  incon- 
aistent.  And  without  the  whole  of  his  possession  there  is  no 
prescription.** 

Tke  defenders  redaimed,  bot  the  Coort  adhered. 

L09d  (hdmary,  CSockboni.— ufcf .  Keay ;  W.  and  D.  Allester, 
W«0.,  J§tmis,^jtU.  Sandford;  W.  A.  6.  and  R.  Ellis,  W.S., 
4g«iiis.«— Sir  R.  Dundas,  OeHfc.— LG.2>.] 


IQik  May  18S5. 
First  Divisiok. — (6.D.) 

No.  256.F^oHN  CuLLBN,  WA^  Pursuer^  o.  Janet 
Patjbbson  or  Starke  Drfender* 

Agent  and  Client— CSreumstancet  in  which  a  dierU  hdd  liable  to 

the  Edinburgh  agent  for  the  expenae  of  tearohet  made  and  certi^ 

Jted  by  the  latter^  although  the  client  alleged  fbui  which  was  not 

provodj  thai  the  eharget  had  been  paid  to  the  country  agent  who 

employed  the  Edinburgh  agent* 

III  spring  18dl|  the  defender  employed  Francis 


Erskine,  writer  in  Glasgow,  to  obtain  a  loan  for  her 
over  certain  property  in  Paisley.  Mr  Erskine  em- 
ployed Mr  Cullen,  W.8.,  to  make  the  necessary 
searches  in  the  records,  and  obtained  the  loan  from 
Mr  Thomson,  a  client  of  his  own.  Mr  Er»kine's  ac* 
count  for  this  and  other  bosiness  against  tbe  defender, 
bore  to  be  settled  by  Mr  Thomaen  per  receipt  for  £45, 
dated  22d  October  1822.  The  aceonnt  amoanted 
to  -  -  -         £60    7    0 

And  at  the  bottom  of  it  there  was  this  note : 
**  Deduct  on  account  of  eircumstancesy"     15    7    0 


£45  0  0 
Mr  Cullen,  in  December  183SJ  raised  the  present 
action  against  the  defender  for  payment  of  his  account 
for  making  the  searches,  and  framing  and  signing  the 
certificates  thereof  amounting  to  £15,  3.  9.  The  de- 
fender pleaded^  that  the  pursuer  could  have  no  claim 
against  her,  but  only  against  Mr  Erskine,  who  alone 
employed  him,  and  to  whom  the  account  was  P^ld. 
Annoered — The  alleged  transaction  with  Mr  Erskine, 
who  is  insolvent,  was  collusiye,  and  the  account  was 
noTer  paid  to  him  ;  bot  at  any  rate,  the  defender  and 
Mr  Thomson,  seeing  on  the  face  of  the  searches  that 
they  were  made,  not  by  the  keepers  of  the  record  but 
by  an  Eklinbnrgh  agent,  were  not  entitled  to  pay  to 
Mr  Erskine,  without  ascertaining  that  the  pursuer  had 
been  paid  by  him. 

The  Lord  Ordinary  (Corehonse),  on  19th  Decem« 
her  1834,  decerned  in  terms  of  the  libel,  with  ex- 
penses, and  added  this 

**  Note, — This  case  involves  no  general  question  of  liability  as 
between  an  Edinburgh  agent,  acting  on  the  mandate  of  a  country 
agent,  and  the  employer  of  the  country  agent.  Ic  rests  on  its 
own  circumstances,  which  are  very  peculiar.  Tbe  defender, 
Mrs  Stark,  was  fully  advertised  that  the  searches  which  she  or-^ 
dered,  and  of  which  she  and  the  lender,  Thomson,  took  the 
benefit,  were  made  by  an  Edinburgh  agent;  indeed  she  must 
have  seen  from  the  certificate  sent  with  them,  that  they  were 
made  by  the  pursuer,  and  she  was  aware  of  the  amount  of  his 
charge  being  £15,  S.  9.  Of  all  these  circumstances  Thomson 
waa  also  aware.  Notwithstanding  this,  Thomson,  at  her  desire, 
and  for  her  behoof,  paid  Erskine  tbe  Glasgow  agent's  account, 
without  requiring  him  to  show  any  authority  from  tbe  pursuer 
to  receive  that  sum,  or  any  voucher  that  it  was  paid  to  tbe  pur- 
suer. But  the  most  material  fact  is,  that  Erskme  deducts  pre- 
cisely tbe  amount  of  the  pursuer'k  account — ptus^  3s.  Sd.  from 
bis  own ;  so  that  the  pursuer's  account  has  not  been  paid  at  sU 
to  Erskine,  or  to  any  one  else.  There  ia  a  notandum  that  tbe 
deduction,  was  given  on  account  Of  circumstances,  hot  what  these 
circumstances  were,  or  on  what  articlea  tbe  abatement  was  al- 
lowed, is  not  specified.  It  is  plainly  a  colour  to  disguise  tbe 
mala  filet  of  the  transaction.** 

The  defender  reclaimed,  bot  the  Court  without 
difficulty  adhered. 

Lord  Ordinary  Orebouae.— itfc^  Patterson;  Party,  AgenL 
^AiL   Monteitb;  WtUiam  Muir,  &S.C.,  ^geai— &  CUrh. 
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l4/A«Mrr,y  1835. 

FimBT  DivifioK. — (  G.  D. ) 

No.  257. — John  Hussell,  Pursuer^  v.  Thomas 
Freem  and  Others,  Defenders, 

Landlord  and  Tenant— Lease — /I  farm  being  advertised  to  be  let 
,  for  eighteen  years,  and  a  party  having  lodged  an  offer  wtthin  the 
time  and  addrttsed  to  the  person  v^entioned  in  the  adoertitement, 
which  offer  bound  the  tenant  to  observe  a  certain  rotation  ofcrop^ 
pm^,  but  did  not  sftecify  the  term  of  endurance  of  thelease^-Hefd 
that  the  endurance  must  be  oonaidered  to  be  the  period  Jixed  by 
the  advertisement. 

m 

An  advertifiement  was  inserted  in  the  newspaperSf 
dated  2d  November  1827,  advertising  a  farn  held  by 
the  Halbeatii  CoHiery  Company  (now  represented  by 
the  defenders),  to  be  let  in  these  terms? 

**  To  be  let  for  eifihteen  years^  and  ^entered  to  immediately  ^  the  ca«tcr, 
or  what  is  commonly  called  tbe  Hall  farm  of  Hulbeath,  includ- 
ing," &c.  (here  the  lands  were  described).  *•  Offers  in  writing 
n-dj  be  lodged  with  William  Beveridge,  writer  in  Dunfermline, 
betvixt  and  the  16th  November  current." 

The  parmier  lodged  tbe  follewing  offer  with  Mr 
fie^eridge:  ' 

*' DoNFRRMUNS,  9/4  Novewiber  1627.^ Sir,  I  heneby  make 
offer  of  Jt'2,  iOs..per  Scottish  acre  (of  what  the  plpugh  takes) 
for  tbe  remaining  part  of  the  Ualbeatb  lands  unlet,  commonly 
called  tbe  Hall  farm.     The  familiea  in  the  houses  west  of  the 
fsrm- house  to  be  removed  by  the  Ist  February  next,  and  me  to 
have  liberty  to  take  them  down  St  any  time  that  may  be  stiitable 
for  me.     The  dwelling- houi<e  te  be  put  in  proper  repair;  end 
the  bouses  wei^t  side  of  the  close  to  be  converted  into  byres. 
The  house  on  the  north  side,  if  large  enough,  to  be  converted 
into  servants*  house  and  stable,  with  sufficient  lof^     A  new 
bam  to  be  built,  also  a  car^shade,  with  granary.    Should  the 
bouses  on  tbe  north  side  not  be  large  enough,  they  will  require 
to  be  enlarged,  and  any  other  alterarions  or  additions  I  may  find 
neces«Bry  after  proper  inspection.     The  whole  houses  to  be  put 
into  a  habitable  and  tenantable  condition  at  my  entry,  and  which 
1  fthall  leave  in  the  like  manner  at  my  removal.     The  rent  to  be 
payable  at  Martinmas  and  Whitsunday  by  equal  portions.     I 
have  al«m  no  otjjeotioiis  to  advance  the  money  for  the  repaira  and 
biiildings,  being  allowed  5  per  cent,  interest  for  the  same,  de- 
4iocted  from  the  rent  yearly.     The  principal  to  be  deducted  from 
ibe  la&t  rents  payable;  and  as  to  cropping  the  lands,  1  shall  ob- 
serve the  mode  pointed  out  in  the  Halbeath  Company's  taclc  for 
tbe  portion  let  totne.     £ntry  at  Martinmas  first,     lam.   Sir, 
vour  most  obedient  servant.  <  Signed)  John  Russsrx.**  "  Fur- 
ther, I  bind  and  oUige  mjraelf  to  provide  and  furnish  the  Hal- 
beath Company,  or  their  successors  or  aseignees,  during  the  con- 
tinuance ot  the  lease  of  the  farm,  or  for  such  period  thereof  as 
tbe  said  Company  shall  require,  with  three  good  and  able  horses 
and  drivers,  for  leading  their  coals  or  other  minerals  from  their 
workings  or  cod-hills  to  the  shipping  port  at  Inverkeithing,  for 
which  I  am  to  he  paid  at  the  rate  of  6d.  Sterling  for  eadi  ton  of 
21  cwt.    (Signed)  John  Russeu..*'  "  I  make  the  following  al- 
teration and  explanation  on  the  preceding  offfer,  ^z.— as  to  the 
houses,  I  agree  that  the  two  small  houses  on  the  north  side  of 
the  dwelling-honse  be  converted  into  a  barn,  by  raising  the  walls 
of  them  ten  feeL     The  northmost  house  on  the  west  side  of  the 
dose  to  be  converted  into  a  stable,  to  contain  ten  horses,  with 
loft  above,  and  the  reaoainder  of  that  range  to  he  converted  into 
a  servant's  house  and  byres.     The  present  thatched  roof  of  these 
to  be  sufficiently  repaired,  or  new  tile-roofed.     I  do  not  insist 
for  a  granary,  provided  the  Halbeath  Company  give  me  the  use 
of  one  of  their  granaries  at  Halbeath  Place,  at  all  times  when  I 
have  occasion  for  it.     In  witness  whereof,  I  have  subscribed 
these  presents,  written  by  William  Beveridge,  writer  in  Dun- 
fermline, this  12th  November  1827,  before  these  witnesses,  Mr 
David  Inglis,  merchant,  and  the  said  William  Beveridge.     (  Sign- 
ed)   John  Rxtssell.    David  Ikglis,  witness ;  Will.  Bbvs- 
AiOGE,  witness.** 

The  pursuer  entered  into  pomtsion  of  the  farm  at 


Martinmas  1827,  and  in  Norember  1833,  he  brooght 
the  present  action  of .  declarator,  setting  forth,  ist^ 
That  the  lease  contained  no  period  of  endorance;  2fi, 
That  the  defenders  had  failed  regularly  to  employ  the 
pursuer's  horses  and  drivers,  as  stipulated  by  tne  lease, 
out  that,  on  the  contrary,  they  were  often  kept  idle 
for  weelfs  together,  on  account  sometimes  of  there 
being  no  work  for  them,  and  at  other  times  o*f  the 
manager's  employing  drivers  and  horses  which  did 
not  even  belong  to  any  of  the  tenants  on  the  estate ; 
and  condnding  that  on  both,  or  one  or  other  of  these 
grounds,  the  lease  should  be  declared  to  be  at  an  end, 
as  at  Martinmas  1833. 

The  Lord  Ordinary  (Corehouse),  on  14th  January 
1835,  assoilaied  the  defenders,  with  expenses,  and 
added  this  note : 

*'  This  is  an  action  of  declarator,  broiight  to  have  it  found  that 
a  missive  of  lease,  followed  by  possession  for  several  years,  is 
not  binding,  or  that  the  lease  is  now  conae  to  an  end ;  and  there 
is  also  a  conclusion  for  damages  against  the  defenders,  on  account 
of  alleged  non-implement  of  their  part  of  the  compact  as  lessors. 
The  pursuer  contends  that  the  lease  is  not  binding  for  more  than 
one  year,  because  the  missive  does  not  specify  the  period  of  en- 
durance.    To  this  it  is  a  sufficient  answer,  that  the  missive  clearly 
shows  that  the  lease  was  not  to  continue  ibr  one  year  only.     It 
specifies  a  rotation  of  crops,  being  the  same  which  the  lesnors, 
the  principal  tenants  of  the  farm,  were  bound  to  observe.    There 
is  a  provision  as  to  meliorations  or  repairs  to  a  considerable; 
amount,  and  the  pursuer  agrees  to  advance  the  expense  of  these 
repairs,  interest  at  the  rate  of  5  per  cent,  being  deducted  from 
the  rent  yearly,  and  tbe  principal  to  be  deducted  from  the  last 
rents  payable.    But  the  precise  endiinince  is  fixed  by  the  adver- 
tisements which  were  inserted  in  the  newspapers  and  the  hand- 
bills which  were  circulated  and  posted  up,  mentioning  that  the 
farm  was  to  be  let  for  eighteen  years  from  the  then  ensuing  term 
of  Martinmas,  and  directing  written  ofiTers  to  be  lodged  with 
Mr  Beveridge,  writer  in  Dunfermline,  before  tbe  16th  of  No- 
vember in  that  year.     In  terms  of  these  advertisements,  tbe  pur- 
suer's offer,  dated  the  9th  of  November,  was  k>dged  with  Mr 
Beveridge.     Now,  it  is  settled  law  in  the  case  of  a  lease,  in  which 
no  term  of  endurance  is  defined,  but  where  it  is  clear  that  parties 
intended  it  should  continue  for  more  than  one  year,  that  the 
Court  are  entitled  and  bound  to  fix  tbe  period,  according  to  the 
ordinary  rules  of  construction,  from  such  evidence  as  can  be  ob- 
tained.    The  evidence  hebe  seems  conclusive.     There  is  a  con- 
dition sot  contained  in  tbe  original  offer,  but  subsequently  sdded, 
by  which  the  pursuer  became  bound  to  furnish  the  Company 
during  the  continuance  of  the  lease,  or  for  such  period  thereof 
as  they  should  require,  with  three  good  and  able  horses  and 
drivers,  for  carrying  thehr  coals  to  Inverkeithing,  he  being  paid 
at  tbe  rate  of  6d.  per  tdn.     The  pursuer  does  not  allege  that  the 
horses  were  not  employed,  but  he  maintains  that  he  was  entitled 
to  insist  that  they  should  be  fully  employed,  which  it  is  admitted 
was  not  the  case.     Tbe  Lord  Ordinary  cannot  construe  this 
clause  into  an  obligation  that  the  pursuer^s  horses  should  have 
full  or  constant  employment.     On  the  contrary,  it  seems  a  con- 
dition in  favour  of  the  Company,  that  they  should  have  the  com- 
■land  of  these  horses  when  they  had  occasion  for  them.     Nov 
was  this  any  hardship  upon  the  pursuer,  as  it  appears  front  the 
missive,  that  the  establishment  on  tbe  farm  was  to  consist  of 
no  less  than  ten  horses.     It  is  alleged  that  the  Company  inopro^ 
perly  employed  other  horses  at  a  time  when  the  pursuer's  were 
idle,  but  there  is  no  specific  statement  in  the  record  sufficient  to 
infer  nuUaJide$  in  the  conduct  of  the  defenders  in  that  respect. 
The  horses  employed  on  the  occssions  alladedto,  might  have  be* 
longed  to  the  defenders  themselves.     As  the  noD-implemeat 
alleged  does  not  infer  extinction  of  the  contract,  neither  does  it, 
in  the  Lord  Ordinary's  opinion,  found  any  claim  of  ilamages.'* 

The  pursuer  reclaimed,  but  the  Coot  adhertd* 

Lord  Ordinary,  Corehouse.— ^d.  Dean  of  Faculty  (Hope) 
and  Solicitor*Genenl  (CoDiaghanie);  Wittism  Hunt,  W.  8., 
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W.8.«  Ji0tUs.<^Bir  IU>bevt  Dttndto,  aMi^[G.2>.] 


14<A  May  1835. 

SBcoin)  BiYisioK.^W.  H.  D*) 

Ko*  258«— -Charles  Walkbr,  Advocator,  o.  John 

M'GxLP,  Respondent* 

fiiiliImipt-^S0(|aeMTation^DStcfa8rge  -  AMigfniKflon^ExpcniMeft 
*«ZVo  a^diUrt  M  a  aequHtmted  MeMhatfin^  retehtH  d  dft- 
fM^tf*  ffiMr  fuAtcn'M  tf»  1829  a  mandaU  mtthoridhg  ike  bankj- 
rupt  to  apply  Jot  his  diidiaifge*  and  thtreafUr  oisigned  their 
claims  i  the  assignee  having^  in  1820,  brought  an  motion  against 
the  bankrupt  for  full  payment  of  the  claimSf  minus  the  dividend ; 
and  the  discharge  having  been  Applied  for  and  granted  in  \B3^, 
during  the  dependence  ef  tUs  aetion^^^Ueld^  in  respect  •/  the 
discharge,  that  the  claims  were  extinguished  i  but^  in  the  circum* 
^ancest  no  expenses  found  due, 

Tbe  adTocator,  .Walker^  was  aaqaettrated  in  1818^ 
al  wbieh  period  h«  wae  obli^nt  in  two  billii — the 
bne  for  £88, 12«.,  which  had  been  indorsed  to  George 
Sinclair,  writer  in  Glangow,  the  other  for  £75,  Iw,, 
payable  to  Georfpe  Yoang,  writer  there.  These  per- 
sons severally  clainied,  and  were  ranked  on  the  se- 
questrated estate,  and  in  1820  they  reoeived  payment 
of  a  dividend  of  five  shillings  per  pound.  In  1898, 
they  concurred  in  the  bankrupt's  application  foi'  a 
discharge,  and  respectively  subscribed  a  minute  of 
mandate  to  the  trustee  to  reckon  them  as  concorriiig 
creditors,  which  concurrence  they  never  afterward 
attempted  to  withdraw.  No  application,  however^ 
was  then  made  for  a  discharge*,  and  in  May  1829  th^ 
despondent  obtained  assignations  not  only  to  the 
grounds  of  debt  held  by  these  persons,  but  expressly 
to  the  benefit  of  their  ranking  on  the  estate,  under  de* 
duction  of  tbe  dividend  already  received.  Upon  these 
aasignations  the  respondent,  in  1829,  raised  two  separate 
acttons  before  the  Sheriff  ot  Liinarkshire,  which  were 
afterwards  conjoined,  concIuding'personaYly  against  the 
bankrupt  for  full  payment  of  the  debts,  under  deduction 
of  tbe  past  dividend,  and  for  expenses.  Various  ob- 
jections were  stated  by  tbe  bankrupt,  bat  hit  principal 
defence  was,  that  the  pursuer's  action  was  barred  by  the 
consent  of  his  cedents  to  bis^the  bankrupt's)  application 
for  a  discbarge ;  and  thAt  if  they  could  not  nave  sued 
}iim  after  that  consent,  no  more  could  their  asstgneew 
The  Sheriff-sobstitnte^  after  various  procedure,  by  an 
interlocutor  dated  5th  February  1834,  afterwards  ad* 
hered  to  by  the  SheriflF,  fotind,  that  although  the  pur^ 
su^r's  cedehts  did  at  one  time  agree  to  the  application 
for  discharge,  there  was  no  evidence  or  allegation  that 
the  requisite  statutory  concurrence  had  been  obtained* 
add  that,  at  all  eventa,  the  discharge  never  had  bee» 
applied  for ;  and  therefore  foand,  that  the  eon^ent  by 
the  cedents  had  become  tiull  and  void ;  repelled  the 
defences,  and  found  expenses  dtie.  The  present  advo- 
cation was  thereafter  brought  in  May  1884.  During  its 
dependenoe  in  Angost  18M,  the  adveeator  obtiunea  hie 
di^ebatfgci  hi  the  sa«aeatratio»,  and  thereupon  insisted 
)n  the  adv^MitloA,  that  as  the  debt  sued  for  ih  tbe  In« 
lerior  Court  was  coiitracted  prior  to  the  date  of  the 
seguestration,  and  as  the  advocator  had  now  obtained 
a  nnal  dtsobargis>  any  de^ee  against  hli»  wae  ineem- 
petent;  and  that  as  the  origiaw  creditors  in  the  debts 
aued  fer  had  emmntfiA  le  U$  diacharge^  aad  that  ^a* 


charge  had  now  been  |^ranted,  tbe  action  was  dnne- 
cessarjr*  The  respondent  maintalnedi  that  as  MsMn 
Sinclair  and  Young  were  ranked  as  49redi(ors  ofider 
the  bills,  upon  tbe  sequestrated  estate  of  the  adv0ca- 
tor,  and  no  relevant  exceptions  had  been  stated  to 
their  claims,  whidi  had  been  transferred  to  him,  lie 
was  entitled  to  decree  of  ceiistitutioa,  and  to  thke 
their  place  in  tbe  raaking. 

The  Lord  Ordinary  (Jeffrey),  on  lOth  Febrai^y 
1885,  pronotttKSed  the  following  interlocutor,  vtth 
note  suDJoined : 

"  The  Lord  OfdiHSry  having  resamed  coniiMenition  of  tU 
Mmttt  with  the  eldicd  record,  proposed  addition  thereto,  aDd 
whole  pfoesBS^  Allawt  tbe  Mid  sddtiioa  to  be  received,  on  pif. 
men!  by  tbe  advocator  to  the  respondent  of  one  gainea  of  espeni^i ; 
and  on  tbe  merits,  in  retpert  that  the  cedents  of  tbe  retponilfiit 
badf  previous  to  tbe  assignation  in  bis  favour,  on  which  be  foandf, 
not  only  ranked  and  drawn  dividends  ou  tbe  sequestrated  estate 
of  the  advocator,  but  bad  concurred  hy  a  signed  minute  in  his 
application  for  a  discharge,  which  discharge  has  been  since  grant- 
ed on  tbe  strength  of  other  concurrences  contained  in  the  same 
minute.  Advocates  tbe  eaose,  alters  tbe  intcrioeutora  of  the  Sbe- 
riff,  and  aasoilsies  the  advocator  from  all  tbe  conclusions  of  rWi^ 
tion,  reserving  alwavs  to  the  respondent  the  benefit  of  his  own 
ranking,  and  that  of  bis  cedents,  on  tbe  seque^tnited  estate,  in 
delation  to  any  dividend  that  may  still  be  recoverable  therefrom ; 
Ands  the  advocator  entitled  to  tbe  txpeines  hieurred  by  him  in 
this  Court,'*  &c. 

"  i^ote.-— The  Statute  (sect  10)  seems  to  require  thit  torn 
expenses  should  be  paid  by  a  party  wishing  to  add  to  a  reronl 
'  facts  emerging  since  tbe  commencement  of  tbe  action.*  Tb» 
seems  rather  a  bard  condition,  especially  where  (aa  in  this  cssr) 
the  facts,  not  having  emerged  till  after  the  recortl  was  dosed, 
could  not^  by  any  diligence,  have  been  stated  at  an  earlier  period. 
Tbe  Act»  however,  having  left  the  modification  of  those  ex- 
penses to  the  Judge's  discretion  (the  expres»ion  is,  *  such  ex- 
penses as  may  be  deemed  reasonable  by  the  Lord  Ordinsry  or 
the  Court'),  the  Lord  Ordinary  thinks  he  has  ejfereised  this  dis- 
cretion soundly,  in  the  modification  he  baa  adopted.  The  aew 
fact  emerging  is  no  less  than  the  actual  granting  of  the  adroo- 
tor's  discbirge.  The  plea  in  law  foundcMl  on  tbe  cedents  con- 
currence in  bis  original  application  for  such  diacbarge,  is  bj  no 
means  a  new  plea«  but  is  distinctly  stated  on  tbe  record  m  tbe 
Court  below,  and  disposed  of  ver  exprestutn  by  tbe  Sheriff*!  in- 
terlocutor. On  the  merits*  the  case  is  attended  with  a  good 
deal  of  difficulty ;  and  it  is  very  material  to  keep  tbe  £iets  sjid 
^he  dates  in  view.  The  debts  for  which  tbe  reapondeoc  raited 
ills  action  before  tbe  Sheriff  in  1889,  were  owinic  by  the  hauk- 
rupt  to  two  persons  of  the  name  of  Sinclair  and  Yoon^  anterior 
to  bis  sequestration  in  1816.  These  persons  severalty  claimed, 
and  were  ranked  on  the  sequesirated  estate,  and  drew  a  diridesd 
of  5a.  in  the  pound  in  1820:  and  in  181^,  they  both  reguioiiy 
concurred  in  his  application  for  a  discharge,  and  reapectivelyssb- 
seribed  a  minute  or  mandate  to  the  trustee,  to  reckon  then  as 
concurring  creditors,  wliicb  concurrence  they  never  af^rwards 
attempted  to  withdraw.  No  actual  application,  however,  wis 
then  made  for  a  discbarge ;  aod  in  May  1829,  the  respoodest 
obtained  assignations,  not  only  to  tbe  grounds  of  debt  held  by 
these  persons,  but  expressly  to  tbe  benefit  of  their  rankiog  oa 
the  estate,  under  deduction  of  tbe  dividend  already  receireji 
Upon  these  assignationa.  be  raised  the  action  before  the  Sbenlf 
in  August  1829,  concluding  personally  against  the  bankrupt  for 
full  payment  of  the  debts,  under  deduction  of  the  past  dtvidendi, 
and  for  expenses.  Some  groundless  objections  ^ere,  no  doubtr 
stated  by  tbe  bankrupt;  but  bis  main  defeuce  all  along  was,  that 
which  the  Lord  Ordinary  baa  now  sustained^  vi&,  that  the  por- 
suer  was  barred,  by  tbe  conaent  of  bis  cedents,  to  bis  applicatioa 
for  a  discbarge ;  and  that,  if  they  could  not  have  aiied  him,  sfter 
that  eonsenty  no  nsore  coiud,  their  assignee.  To  tbe  extent  of 
Soldi  1^  that  the  assignee  was  in  all  respecta  in  tbe  sams  situs* 
tion  with  tbe  dedents,  the  Lord  Ordinary  bas>  no  difficulty  ia 
adopting  the  views  of  the  advocator.  This  be  apprehends  to  he 
fke  §Umu^  ids  sa^Vs^sssigsMtiotti  »  but  it  hitf  becsi  s^MiaVy  lie- 
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cMed  as  to  this  very  CMe,  of  a  debc  assigned,  afber  a  consent  by 
tbe  cedent  to  a  discharge  in  aseqaestration,  Sheriff  against  Steele, 
23d  November  1809,  F.  C.  The  report  bears  it  to  have  been 
the  unanimous  opinion  of  the  Court,  in  that  case,  that  it  was 
incompetent,  by  such  a  transference,  to  deprive  the  debtor  of 
that  consent,  which  bad  been  once  fairly  and  regularly  given, 
and  in  which  he  had  acquired  nyui  qu€Btitum;  and  chat  the  debt, 
if  afterwards  purchased,  must  be  taken  *  cum  omni  onen,  and 
the  bankrupt  be  entitled  to  rank  it  aoiong  the  number  of  con- 
senting votes.*  The  Lord  Ordinary,  therefore,  must  deal  with 
this  rase  exactly  as  if  the  action  had  been  brought  before  the 
Sheriff  by  the  original  raTiked  and  concurring  creditors,  Sinclair 
and  Young,  in  their  own  persons ;  but,  even  on  that  supposition, 
it  is  not  free  from  difficulty.  lo  theirs/  place,  he  cannot  adopt 
the  general  and  sweeping  doctriue  of  the  advocator,  that  no  ere* 
dicor  who  has  once  elaimed  and  drawn  dividends  on  a  seques- 
trated estate,  can  afterwards  sue  the  debtor  in  an  action  of  con- 
stitution. It  may  generally  be  unnecessary,  and  often  Oppressive 
to  proceed  in  this  way;  but  the  Lord  Ordinary  does  not  think  it 
incompetent.  The  trustees  ranking  gives  no  right  to  any  thing 
but  a  dividend  from  the  sequestrated  estate,  and  after  one  divi* 
deud  is  paid,  such  ranking  may  even  be  retracted  upon  farther 
consideration  before  another ;  and,  at  all  events,  it  is  no  warrant 
either  to  attach  /M^ur«  acquisitions  by  the  bankrupt,  or  to  do  dili- 
gence against  his  person.  Yet  these  are  a//  the  legal  rif^htt  of  ail 
creditors  by  decree ;  and  there  is  no  provision  in  the  law  of  se- 
questration which  declares  or  implies  that  they  cannot  be  ac- 
quired by  any  creditor  who  has  onee,  claimed  or  drawn  dividends 
from  the  estate.  If  there  was  no  more  in  (he  case,  fherefore, 
the  Lord  Ordinary  would  be  inclined  to  hold  the  action  compe- 
tent, and  the  judgment  of  the  Sheriff  right.  He  has  put  his 
judgment,  therefore,  entirely  on  the  effect  of  the  cedent's  consent 
to  the  discharge,  which  the  bankrupt  has  (since  the  advocation 
no  doubt)  actually  obtained.  Such  a  consent  necessarily  limits 
the  right  and  interest  of  the  creditor  to  the  dividends  which  the 
funds  in  the  hands  of  the  trustee  may  yield ;  and,  beyond  all 
question,  imports  a  renunciation  of  all  right,  either  to  attach 
acjuirenda,  or  to  do  diligence  against  the  person  of  the  bankrupt. 
It  seemR,  therefore,  utterly  inconsistent  with  the  existence  of 
any  title  or  interest  to  convene  him  in  a  personal  action  for  any 
prior  debt.  The  respondent  scarcely  ventured  generally  to  dis- 
pute  those  propositions,  but  rested  chiefly  on  the  specialty,  that 
though  his  consent  was  given  in  1823,  no  application  was  actually 
made  for  a  discharge  for  ten  years  after,  and  that  it  was  in  the 
middle  of  this  long  interval,  when  all  notion  of  such  a  thing 
seemed  abandoned,  viz.,  in  1829,  that  be  acquired  right  to  the 
debt  by  assignation,  and  brought  his  action  before  the  Sheriff, 
and  be  referred  to  the  case  of  Megget,  10th  July  18d0,  (8  Shaw, 
1063)  and  to  that  of  Duncan  and  Cunninghame,  dd  June  1834, 
(12  Shaw,  678)  to  show  that  a  consent  of  this  sort  may  be  re- 
tracted, on  sufficient  grounds,  and  does  not  operate  as  a  perpetual 
bar  to  other  proceedings.  But  these  cases  do  not  apply.  In 
that  of  Mcggct,  the  bankrupt  having  attempted  to  var^  the  con-^ 
ditions  on  which  the  creditors  had  consented  to  his  discharge, 
they  signified  that  they  would  withdraw  their  consent,  and  the 
Oourt  *  having  intimated  au  opinion*  (for  there  was  no  judg- 
ment), that  in  such  circumstances,  they  would  be  entitled  to 
withdraw,  the  bankrupt  abandoned  his  new  conditions,  and  the 
discbarge  was  awarded.  In  Duncan's  case,  the  discharge  had 
been  deliberately  refused  by  the  Court,  and  there  seemed  to  be 
no  purpose  of  again  applying  for  it,  when  action  was  raised  against 
the  bankrupt,  upwards  of  eleven  years  afterwards ;  and  accord- 
ingly this  concurrence  was  ne?er  founded  on  as  a  ground  of  de- 
fence. In  the  present  case,  it  is  not  pretended  that  the  dis- 
charge was  ultimately  sought  on  any  other  conditionR  than  those 
to  which  the  concurring  creditors  originally  assented ;  and  the 
discharge,  instead  of  being  refused,  was  granted,  though  no  dOubt 
after  a  long  interval,  on  the  very  first  application.  Hhe  only 
difficulty  in  the  case,  therefore,  arises  from  this  long  intervuf, 
during  which  nothing  was  done  to  render  the  concurrence  avail- 
able, and  before  the  lapse  of  which  the  action  was  raised,  and 
decreet  given  by  the  Sheriff.  But  though  the  Lord  Ordinary 
feels  that  it  raises  a  very  considerable  difficulty,  he-  thinks  that 
the  circumstances,  when  properly  attended  to,  sufficiently  warrant 
the  conclusion  to  which  oe  has  come.     There  was  nut  only  no 
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refusal  of  the  discharge,  and  no  change  of  circumstances  to  justify 
a  retractation  of  the  conf«ents  given  in  182);  but,  in  point  ca 
fact,  no  attempt  was  made  to  retract  them — and  they  were 
actually  taken  into  account  when  the  dischai^e  was  ultimately 
granted  in  J 834.  There  was  some  misapprehension  upon  this 
subject,  at  first,  during  the  debate ;  but  the  facts  turned  out  to 
be  these.  When  the  discharge  was  at  last  applied  for  in  1833, 
the  minute  of  1823,  containing  the  consent  of  Sinclair  and 
Vuurig,  and  of  several  other  creditors,  was  produced  along  with' 
a  more  recent  minute^  containing  the  consent  of  other  creditors^ 
and  both  were  taken  into  computation  in  making  up  the  statutory 
concurrence,  no  new  consents  beins:  given  for  those  who  had  sub- 
scribed the  minute  of  1S23.  The  respondent,  uo  doubt,  ob' 
jected  to  Sincbir  and  Young  being  reckoned  as  consenting  cre- 
ditors ;  as  he  contended  that  this  would  interfere  with  his  pleas 
in  this  depending  advocation ;  and  as  it  turned  out  that  there 
was  a  sufficient  concurrence  without  taking  them  into  account/ 
the  Lord  Ordinary  merely  states  this  fact  in  a  note  to  the  inter-* 
loeutor  granting  the  discharge,  and  gives  no  judgment  on  the 
oeriu  of  the  ohjeccion.  The  result  of  the  matter  then  is,  that 
the  consents  given  in  1823^  were  not  held  to  have  fallen  by  the 
long  period  of  inaction  that  had  followed,  or  to  require  to  be  re^ 
newed  when  the  discharge  was  at  last  applied  fur;  and,-  if  this 
was  (he  case  in  1834,  still  less  could  these  consetits  have  fallen 
or  ceased  to  be  operative  and  binding  in  16S9,  when  the  respoii** 
dent  brought  his  action  against  the  bankrupt ;  and  it  is  upon  this 
ground  mainly,  that  the  Lord  Ordinary  has  proceeded  in  holdiug 
that  the  defence  founded  on  these  consents  ought  to  have  been 
sustained^  Nothing  is  said  in  the  interlocutor  as  to  the  advoca- 
tor's right  to  withdraw  a  plea  of  compensation  advanced  by  him, 
and  tusiained  in  the  Inferior  Court,  or  to  have  his  right  of  action 
on  the  compensating  claim  reserved  to  him ;  and  the  Lord  Or-' 
diiuiry  means  to  give  do  decision  on  these  poiiHs.  The  p)ea  o/ 
compensation  will  probably  be  thought  to  have  fallen,  when  the 
debt  agatost  which  it  is  stated  is  disallowed  an  /o/a,-  and  if  the 
advocator  has  a  legal  right  still  to  insist  in  his  counter  claim,  il 
needs  no  reservation." 

$ 

On  advUing  a  reclaiming  note  for  the  respondent. 

Lord  Medwifn  had  no  difficulty  in  concurring  in  the  judgment 
of  the  Lord  Ordinary,  though  he  coidd  not  agree  with  him  in 
the  reasons  contained  in  his  note.  In  consequence  of  the  dis* 
charge  having  been  granted,  the  respondent  could  recover  nothing^ 
more  than  any  dividend  that  might  still  be  recoverable.  His 
cedents,  no  doubt,  had  coucurred  at  a  distaiK  period  of  twelve  or 
thirteen  years,  still  there  was  no  change  of  circumstances,  and 
the  discharge  had  now  been  granted.  Sheriff's  case  \Vas  very 
different  from  the  present ;  there  a  creditor,  in  order  to  oppose 
the  discharge  while  the  case  was  in  nsanSyut  curia,  bought  up  a 
debt  from  another  who  had  concurred.  The  Court  in  that  case 
took  up  the  view  kid  down  by  the  Lord  Justice- Clerk,  that  cre^ 
ditors  are  not  entitled,  after  the  ordinary  steps  have  been  taken, 
and  the  case  is  in  manibus  curiat,  to  deprive  the  debtor  of  that 
consent  which  was  fairly  and  regularly  given,  and  iff  %vhlcb  he 
bad  acquired  a  fu$  quatiium.  Now,  in  the  present  case,  the  only 
objection  is,  that  the  discharge  was  not  applied  for  timeously; 
and  the  respondent  inaiatained  that  he  was  entitled,  while  no 
steps  were  tHken  to  obtain  the  discharge,  to  proceed  to  constitute 
his  debt.  His  Lordship  acquiesced  in  the  Lord  Ordinary's  in-- 
terlocotor,  only  in  respect  of  the  discharge  since  obtained. 

The  other  Jodges  concurred,  and  agreed  in  thinking 
that  the  present  und:  every  other  debt  was  uovr  ex^ 
tinguiahed  by  the  discharge. 

The  following  jndgmeut  (signed  Idth  May)  wa» 
then  pronounced :. 

*■  Alter  the  interlocutor  submitted  to  review*  except  in  so  far 
as  it  advocates  the  cause ;  and  in  respect  of  the  discharge  no\r 
obtained  by  the  wivocator  for  the  rettpondenl^s  debt,  a»  accrtuined 
by  the  interiucutor  of  the  Sheriff  of  oth  March  1834.  find  rbe 
same  extinguished,  except  as  to  the  dividend  due  thpreon :  Find 
no  expenses  due  to  either  party,  and  decern." 

Lord  Ordinary,  Jeffrey. — '*/c/.  T,  Mackenzie ;  Bowie  andl 
Campbell.  W.S.,  ^genti, —  ^ft.  Adam  Anderson;  Steuart  audi 
Sprot,  W.S.,  ^S47tfs.—  Cletk.-^IV.H.J},]  . 
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FiasT  Division. — ( G.  D. ) 

No.  259. — Henry  Thomas  Colkbrookb,  Pursuer  of 
Multiplepoinding,  v.  Sir  James  Gibson-Craig  and 
James  Bridges,  W.S.,  ClaimanU. 

Annuity— Aliment  ^  Husband  and  Vf\h '^Circumttaneei  in 
which  a  huihand  having  infeft  hit  wife  in  an  annuity ^  payabU 
forth  of  certain  lantl$  during  all  the  dayt  of  her  life^  in  cote  she 
turviped  hitn,  commencing  Ihefrtt  payment  at  thefrtt  term  of 
Whiteunday  or  Martinmat  after  hit  death,  and  to  on  half-yearly 
hereafter;  and  having  provided  to  her,  betidetf  a  turn  for  mourns 
inga  and  for  her  maintenance  tUt  her  annuity  became  payable"^ 
Held  that  the  annuity  ceated  at  the  term  immediately  preceding 
the  wife't  death. 

On  5th  February  1808,  the  late  George  Colebrooke, 
Esq.,  of  Crawford- Douglas,  granted  an  heritable  bond 
of  annuity  to  his  wife,  whereby,  on  the  narrative 
that  he  bad  not  yet  granted  her  Sfcarity  for  her  join- 
ture or  annuity,  in  cane  she  dhoold  survive  him,  which 
it  was  his  wish  and  his  duty  to  do,  he  bound  himself 
and  his  heirs  to  pay  to  her 

**  m  free  annuity  of  j£800  yearly,  without  any  deductions  what- 
ever, during  all  the  days  of  her  life,  in  case  she  shall  survive 
me,  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by 
equal  portions,  beginning  the  first  term's  payment,  being  j^400 
Sterling,  ac  the  first  of  these  terms  which  shall  arritre  next  after 
my  death,  for  the  half  year  immediately  preceding  that  term, 
and  so  forth  thereafter,  termly  and  proportionally,  during  her 
lifetime,  with  a  fiflh  part  more  than  each  term's  payment  of 
liquidate  penalty,  for  each  term's  failure  in  punctual  payment 
tbereof,  and  the  legal  interest  of  each  term's  payment  from  the 
day  on  which  it  falls  due  until  payment  thereof." 

And  he  obliged  himself  Co  infeft  his  wife  in  the  said 
annuity,  payable  as  above  specified,  with  interest  and 
penalty,  forth  of  bis  lands  and  estate  in  Scotland, 
therein  described,  declaring  this  annuity  to  be  in 
fall  of  all  claims  and  provisions  competent  to  her, 

"  excepting  only  such  allowances  as  I  shall  fix,  or,  failing  there- 
of, such  allowances  as  may  be  suitable  for  mournings,  in  case 
she  survive  roe,  and  for  her  aliment,  from  the  day  of  my  death 
until  the  first  term  of  IVbitsunday  or  Martinmas  immediately 
following,  when  her  first  half  year's  annuity  will  fall  due." 

The  procurutory  of  resignation  and  precept  of  sasine 
bore,  that  infeftment  was  to  be  given  **  in  liferent  during 
all  the  days  of  her  lifetime,  from  and  after  my  decease," 
and  the  rents  were  assigned  in  security  of  the  annuity, 
^^  to  and  in  favour  of  my  said  wife,  in  case  she  shall 
survive  me,  during  all  the  days  of  her  life  after  my 
death.*'  Infeftmen^  followed  on  this  deed  in  October 
1809.  Of  the  same  date  with  the  bond  of  annuity, 
Mr  Colebrooke  conveyed  his  estates  in  Scotland  to  his 
daughters,  under  the  burden  of  his  wife's  annuity ;  and 
in  the  course  of  the  same  month  (viz.  on  28th  Fe- 
bruary 1808),  he  executed  a  will  in  Kngland,  by  which 
he  bequeathed  his  household  furniture  to  his  wife,  and 
also  the  sum  of 

*'  j£500,  to  be  paid  to  her  immediately  after  my  decease,  with- 
out any  account  to  be  at  any  time  rendered  by  her,  for  the  pur- 
)iOse  o(  her  defraying  the  expenses  of  mournings  fur  herself 
^nd  my  children,  and  the  expenses  of  housekeeping,  and  other 
incldeiaal  matters  relative  thereto,  and  for  her  own  use,  until 
she  shall  come  i0to  the  receipt  of  the  income  herein  after  pro- 
vided for  her." 

He  farther  thereby  conveyed  his  whole  property  in 
England  to  his  trustees  or  executors,  and  directed 
thttw  to  pay  to  bis  wife  by  four  quarterly  payment, 


to  be  made  on  5th  January,  5th  April,  5th  July  and 
5th  October  in  every  year,  a  clear  annuity  of  £1200, 
for  and  during  her  natural  life,  provided  always  that 
if,  by  any  existing  deed  at  the  time  of  his  death,  af- 
fecting his  Scotch  estates  or  otherwise,  it  should  be 
found  that  any  lesser  annuity  than  the  said  £1200  was 
provided  to  his  wife,  the  amount  of  such  lesser  annuity 
should  be  abated  therefrom.    Mr  Colbrooke  died  on 
23d  April  1809.     His  wife  afterwards  married  Mr 
Taafife,  and  died  on  15th  March  1832.     The  aflfairs  of 
her  and  her  husband  having  become  involved,  arrest- 
ments were  used  by  their  creditors  to  attach  her  an- 
nuity, and  multiplepoindings  raised.     In  these  malti- 
plepoindings.  Sir  James  Gibson-Craig  and  Mr  Bridges, 
for  the  general  behoof  of  themselves  and  the  other 
creditors,  claimed  a  proportion  of  her  annuity  of  £500, 
payable  out  of  the  Scotch  estates,  from  the  term  of 
Martinmas  1831  (to  which  time  it  had  been  paid  ap), 
to  the  day  of  her  death,  15th  March  1832.    This  claim 
was  rested  on  an  arrestment  used  on  lat  December 
1831,  of  the  half  year's  annuity  then  current.    It  was 
opposed  by  Mr  Henry  Thomas  Colebrooke,  who  had 
succeeded  as  representative  of  Mr  Colebrooke's  daogii- 
tors.    The  Lord  Ordinary  (Fullerton),  on  2ith  Ja- 
nuary 1635, 

"  Having  heard  parties'  procurators  on  the  qnestion  betwffn 
Henry  Thomas  Colebrooke,  Esq.,  on  the  one  part,  and  Sir 
James  Gibson- Craig,  Bart,  and  James  Bridges,  writer  to  tbe 
Signet,  on  the  other.  Repels  the  claim  of  tbe  latter  parties,  but 
finds  no  expenses  due,  and  decerns. 

**  iVbte.— The  late  Mrs  TaafiTe,  the  widow  of  George  Cole- 
brooke, Esq.,  of  Crawford-Douglas,  was  aecured  on  Mr  Cole- 
brooke's Scottish  estates  in  a  liferent  annuity  of  £B00,  payable 
half  yearly,  at  Whitsunday  and  Martinmas.  She  died  on  tbe 
15th  March  1832;  and  the  question  is.  Whether  her  creditors 
are,  in  her  right,  entitled  to  a  part  of  the  annuity  proportioned 
to  the  period  between  Martinmas  1831,  the  last  payment,  and 
the  day  of  her  death  ?  The  Lord  Ordinary  has  decided  this 
question  in  the  negative, on  the  following  grounds:— In  thefrd 
place,  the  annuity  was  secured  on  land ;  in  which  oaae  it  is  laid 
down  (Ersk.  B.  II.  tit.  9,  sec.  66).  that  *  the  same  rules  sre 
observed  as  in  a  proper  liferent  of  lands,  where  the  different  in- 
terests of  tbe  heir  and  executor,  and  of  the  liferenter  and  fisr, 
are  fixed  according  to  the  legal  terms  of  land*rent,  Whitsunday 
and  Marthimas.'  Secondly,  Even  in  the  caaeof  a  personal  bond 
of  annuity,  payable  at  Whitsunday  and  Martinmas,  and  other- 
wise framed  in  terma  not  appearing  to  the  Lord  Ordinary  to 
differ  substantially  from  those  of  the  bond  in  dispute,  it  has  been 
found,  that  the  annuitant  having  died  on  the  SM  of  November, 
no  annuity  was  due  for  tbe  period  current  between  the  preceding 
Whitsunday  and  his  death.  Lord  Dalhousie  v.  Gilmoor,  19iii 
June  1789,  (I5i915).  Latily,  Any  equitable  ground  wbirh 
might  otherwise  have  existed  for  adopting  a  different  qonstroc- 
tion,  in  consequence  of  the  alimentary  nature  of  tbia  annuity,  is 
here  excluded  by  the  considerations,  that  the  bond  contemplated 
the  provision  of  a  sum  of  money  for  the  maintenance  of  the  in- 
nuitant,  until  the  first  term's  annuity  became  payable ;  that  sacb 
provision  was  made  in  the  aeparate  settlements  of  the  husband ; 
and  that  the  sum  so  provided  was  actually  claimed  and  receired 
by  the  annuitant  in  thit  multiplepoinding,  on  the  ground  of  ber 
being  legally  entitled  to  such  a  maintenance." 

On  advising  a  reclaiming  note  for  Sir  Jamei  Gib- 
son-Craig and  Mr  Bridges,  tbe  Court  adhertdn 

Lord  Ordinary,  Fullerton. — Act,  Adam  Anderson ;  Mackenxie 
and  Sharpe,  W.  S.,  Agentu  —  Alt,  Walker ;  Jam^  ^Bridgesi 
W.S.,  Ai^ent Sir  R.  Dundas,  aerk,-^[G,D,l 


IS'w.a 
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\5ti  May  1835. 
FiasT  Division.-— (G.  D. ) 

No.  260. — James  Hill,  StupeHder^v.  Hugh 
Cameron,  Charger. 
Sasiiension — Reponing. 

Hill  reftsrred  the  verity  of  bis  reasons  ofsa^pen- 
Ptffii  to  Cameron's  oath.  The  day,  but  not  the  biiur, 
fixed  fur  deponing  at  Paisley,  was  intimated  to  Hill's 
Kdinbnrgh  agt^nt.  Cameron  averred  that  Hill  him- 
8eU'  had  got  due  aotice  of  the  day  and  hour,  but  Hill 
defiled  tlmt  the  letter  had  reached  him  in  time.  Lord 
Cot'kburny  on  advising  the  oath,  with  a  note  for  Hill 
craving  a  new  diet,  refused  the  bill ;  but  tlie  Court 

**  Reciit  the  interlocutor  reclaimed  against,  and  remit  to  the 
Lord  Onliiiary  to  appoint  tbe  charger  of  new  to  appear  and  de- 
pone on  the  suspender's  reference,  and  to  fix  tbe  day  and  bour  : 
Find  tbe  charger  liable  in  tbe  suspender's  expenses  of  this  ap- 
pli<-ation  ;  modify  tbe  same  to  three  guineas,  and  decern." 

Act,  Dean  of  Faculty  (  Hope) ;  William  Muir,  S.S.C.,  AgerU, 
^Aft.  Shaw;  Alexander  Nalrae,  S.S.C.,  Agent.— D,t  CUrk. 

Ibth  May  1835. 
FiasT  Division. — (O.  D.) 
N«.  26 U — Sir  John  Oswald  and  Othbrs,  Objeclors^ 
V.  The  Revierend  Dr  John  Martin,  Respondent^ 
— in  Locality  of  Kirialdy, 

Locality — Circumttanee*  in  which  the  Lord  Ortlinaty  having  »ut- 
€aitted  certain  otffectioru  agaitut  an  interim  locality^  the  Court 
recaJlted  in  hoc  statu,  and  remitted  to  hear  partie$  on  the  olfjec* 
iioHS,  at  ^aitiU  ajinalheatitjf. 

Dr  Martin,  roiniBterof  Kirkaldy,  obtained  an  aag^nieii* 
Cation  of  his  stipend  on  22d  February  I8'i6.  A  scheme 
of  locality  was  approved  of  by  the  Lord  Ordinary,  as 
an  interim  scheme,  on  9th  July  1831.  In  May  and 
June  1832»  objections  to  this  scheme  were  lodged,  on 
adviaing  which,  with  answers  for  the  minister,  the 
Liord  Ordinary  on  lOth  December  1834,  pronounced 
an  interlocutor,  partially  sustaining  the  objections, 
but  on  adrising  a  reclaiming  note  for  the  pursuer,  com- 
plaining  of  the  interlocutor  on  the  merits,  and  pray- 
ing that  at  all  erents  he  should  be  found  entitled  to 
draw  his  stipend  in  the  meantime,  according  to  the 
interim  scheme  approved  of  in  1831, — the  Court 

**  Recal  the  interlocutor  of  the  Lord  Ordinary  in  hoe  statu,  and 
remit  to  his  Lordship  to  hear  the  parties  on  their  objections  and 
answers  as  to  a  final  locality,  and  to  do  therein  as  he  shall  see 
cause,  reserving  all  questions  of  expenses.*' 

Lord  Ordinary,  Cockbttni.^^c/.  Oeorge  Dundas;  Dnndas 
and  Wilson,  W.  S.,  Agents,'-~Ait,  Pyper ;  Richardson  and  Lan- 
dale,  W.&,  A^nUi   Walter  Cook,  W.S.,  Common  Agent,-^ 

Ibtk  May  1835. 
First  Division. — (G.  D.) 

No.  262. — Sir  Michael  Shaw  Stewart,  Pursuer^ 
v.  Dr  P.  Macfarlame,  Minister  of  Greenock,  De^ 
fender. 

Teindfl — Valuation^ProviDg  of  Tenor. 

Special  case,  in  which  the  Court  found  the  adminicles 
not  sufficient  to  prove  the  tenor  of  an  alleged  decree 
of  valuation  of  the  teinds  of  the  lands  of  Easter 
Greenock. 


Act*  Graham  Speirs;  Patrick  and  Crawford,  W.S^,  Agents. — 
Ait.  GrahttiD  Bell ;  Andrew  Clasont  W.S.,  Agent.  •—  Teind 
Cierk.—[G.JD,] 


I5th  May  1835. 

Second  Diyi8ioN.'—<W.  H.  D.) 

No.  263.— W.  A.  Child,  W.S.,  Pursuer,  v.  Thomas 
Ferguson's  Trustees,  Defenders. 

Cautioner  — Cash-Credit  ~~  Partnenhip  ^  Novation — A  jntrty 
obtained  a  cash'Credit  from  a  bank  in  1813,  in  which  he  had 
cautioners,  who  became  insolvent  or  left  the  country  ;  in  1814, 
the  bank  demanded  and  ol»iained  a  bond  of  corroboration  by  a/io- 
ther  party,  who  died  solvent  in  1821;  in  1825.  the  princijMt 
debtor  went  into  partnershin,  and  the  cash^credit,  which  was  then 
exhausted,  was  paid  up  in  1806  from  the/uwls  of  the  company, 
who,  on  payment,  got  an  assignation  from  the  bank ;  the  partner' 
ship  was  dissolved  in  1 8*27,  being  creditors  tU  the  time  to  a  consider- 
able amount  of  the  partner  who  was  concerned  in  the  cash^creditp 
and  who  died  in  1827  i^4n  an  action  brought  in  1833  by  the  sur* 
viving  partner  agwist  the  represeiUatives  of  the  cautioner  in  the 
foresaid  bond  of  corroboration,  for  repayment  of  the  sum  paid 
by  the  company  in  extinction  of  the  cash'-credit — Held  that  these 
rqiresenlatioes  were  liable  in  the  debt,  notwithstanding  the  mora 
of  the  creditor,  and  alleged  nooation  in  \S^,  and  although  it  was 
averred,  but  not  proved,  that  the  bond  of  corroboration  was  with^ 
drawn  from  the  repositories  of  the  deceased  partner  afier  his 
death. 

The  late  James  Lyon,  S.S.C.,  along  with  other  three 

Jiersons,  obtained  a  cash-credit  with  the  Bank  of  Scotl- 
and in  July  1813,  to  the  extent  of  £500,  to  be  oper- 
ated upon  by  Mr  Lyon.  In  October  1814,  the  bank 
having  called  for  additional  security,  Mr  Ferguson 
granted  a  bond  of  corroboration,  renouncing  the  be- 
nefit of  discussion  of  the  debtors.  In  November  1825, 
the  pursuer  entered  into  partnership  with  Mr  Lyon, 
bringing  considerable  funds  into  the  concern.  At  this 
period  the  sum  in  the  cash-credit  was  exhausted,  and 
It  was  arranged  that  the  balance  due  to  the  bank 
should  be  paid  out  of  the  funds  of  the  company.  At 
this  time  Mr  Ferguson  was  dead,  and  the  other  obll- 

gants,  with  the  exception  of  Mr  Lyon,  were  either 
ankrupt,  or  had  left  the  country.  Accordingly,  on 
the  12th  October  1826,  the  sum  of  £526,  7.  10.  was 
paid,  and  the  bonds  were  delivered  up,  together  with 
an  obligation  by  the  bank  to  grant  an  assignation  in 
favour  of  the  company.  In  January  1827  the  part* 
nership  was  dissolved.  Mr  Lyon  died  on  the  25th 
September  following,  indebted  to  the  company  in  a 
large  amount.  The  sum  paid  to  the  bank  had  been 
drawn  out  of  another  cash-credit,  which  Mr  Child  and 
his  friends  having  been  called  on  to  pay  up,  he,  in 
order  to  secure  his  relief,  obtained  from  the  Bank  of 
Scotland  an  assignation,  as  sole  surviving  partner  of 
the  firm  of  Lyon  and  Child,  to  the  amount  paid  by 
the  firm  on  Mr  Lyon's  cash-credit,  upon  which,  in 
April  1833,  Child  raised  the  present  action  against 
Mr  Ferguson*^  trustees.  In  defence,*  it  was  main- 
tained— I.  That  the  claim  was  barred  by  the  mora 
and  negligence  of  the  creditor. — II.  That  it  was  ex- 
tinguished by  compensation,  at  least  to  the  ei^ent  of 
one-half,  in  respect  that  Lyon,  the  proprietor  of  that 
half,  would  not  have  been  entitled  to  sue  the  defen- 
ders.— III.  That  the  transaetion  of  1826  was  a  nova-, 
tion  of  the  debt  relieving  tbe  cau^oners.  It  was  fur- 
ther averred  in  the  defences,  |hat  the  bonds  bad  been 
delivered  to  Mr  Lyoni  and  bad  been  removed  from 
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liis  repositories!  after  hia  death :  while  the  pnrsQer 
tnaiiitained  that  they  had  been  alirays  in  his  custody 
since  th«ir  delivery. 

The  Lord  Ordinary  (MoncreiflF),  on  10th  Febrnary 
1835,  decerned  in  terms  of  the  libel,  and  added  the 
following  note : 

^  It  neeiiis  to  be  anneceitrary  in  tbis  cnse  to  explain  minutely 
Che  grounds  of  judgnK*nt.  The  defences  are  evidently  groundless. 
Lyon  got  a  cash-credit  from  the  bank,  in  which  he  had  cnution- 
ers,  who  are  all  bankrupL  But  the  deceased  Mr  Ferguson 
granted  a  bond  df  corrol>oration,  and  he  died  solvent.  When 
the  credit  was  entirely  drawn  out,  and  a  further  debt  contracted, 
Lyon  entered  into  partnership  wiih  Child.  The  bank  having 
insisted  for  payment,  the  firm  of  Lyon  and  Child  (pvidently  dis- 
tinct as  pertona  jurit  from  Lyon  individually)  paid  up  the  debt, 
taking  an  obligation  from  the  bank  to  assign  the  bond  to  the 
company  when  required.  Then  Lyon* died,  largely  indebted  to 
the  company.  The  pursuer,  as  in  right  of  the  company,  and  by 
Virtue  of  the  assignation  obtained  from  the  bank,  insists  for  pay- 
nent  against  the  representatives  of  the  granter  of  the  bond  of 
corroboration.  Unless  it  can  be  maintained  that  the  barsk  would 
have  been  barred  from  demanding  payment  if  the  debt  had  not 
been  paid  to  thera  by  Lyon  and  Child,  it  is  not  imaginable  how 
the  pursuer  should  be  barred  from  suing  in  virtue  of  the  assigns- 
tioD  from  them.  The  Jirm  of  Lyon  and  Child  were  no  more 
bound  to  pay  that  debt  than  Mr  Child  individuaUy  was  bound  to 
do  so.  They  paid  It  as  a  third  party,  and  became  onerous  as- 
signees; and  the  idea  suggested  in  the  debate,  that  the  firm 
could  not  have  sued  Lyon,  their  partner,  for  a  debt  due  to  them 
by  him  as  an  individual,  is  equally  contrary  to  all  principle  and 
daily  practice.*' 

The  defenders  reclaimed,  and  contended,  that  even 
sapposingthe  bond  to  hare  been  exhausted  at  the 
time  of  Child's  entering  into  the  copartnery,  and  that 
the  fands  oat  of  which  it  was  paid  were  his,  still  it 
was  paid  for  the  honour  and  behoof  of  Lyon.  At  the 
time  it  was  paid,  Mr  Ferguson  conld  not  h.we  been 
made  liable.  He  got  no  intiraation  that  Lyon  could 
not  pay.  The  company  voluntarily  paid  tho  debt, 
and  recognised  Lyon  as  their  debtor.  It  was  paid 
in  1826.  Lyon  afterwards  died  in  bankrupt  circuro* 
stances,  and  no  notice  was  even  then  given.  When 
Lyon  was  called  on  to  pay,  Mr  Ferguson  was  solvent. 
No  intimation  was  then  given  to  him ;  if  it  bad,  he 
might  have  got  an  assignation.  Mr  Ferguson  was  no 
cautioner  for  Lyon  to  Mr  Child.  The  present  de- 
mandy  if  successful,  would  oblige  the  cautioners  to 
pay  to  the  company  of  which  Lyon  was  a  partner,  to 
the  extent  of  two*thirds.  The  company  became  cre- 
ditors of  Lyon  by  paying  his  debt. 

Answered — When  neither  debtor  nor  cautioners 
pay,  whoever  does  so,  and  gets  an  assignation,  keeps 
up  the  debt  against  both,  which  is  the  case  here.  What 
was  tho  use  of  taking  an  assignation  at  the  time  the 
debt  was  paid,  if  it  was  not  to  be  made  effectual. 
Ferguson  at  the  time  of  payment  was  dead,  and  the 
rest  bankrupt.  Mr  Child  was  onl^  recently  called  on 
to  pay  a  cash  account  out  of  which  the  money  had 
been  drawn,  and  he  now  brings  forward  his  claim  of 
relief.  Mr  Child  paid,  trusting  to  be  placed  in  the 
same  situation  as  the  bank.  The  debt  is  part  of  the 
company's  funds,  and  he,  as  surviving  partner,  is  en- 
titled to  recover. 

Th€  Lord  JuMiie9*Cttrk  had  some  doubt,  in  consequence  of  the 
averment  that  the  bond  was  recovered  from  the  repositories  of 
Lyon  after  his  desth. 

Mr  More, — There  was  an  obligation  on  the  back  of  the  bond 
to  grant  «n  assignation  to  the  Compony.. 


Dean  ^JF'acii//y.— -That  jost  strengthens  roy  argument. 

Lord  Mettwyn.^Mr  Lyon  was  bound  to  take  up  hit  own 
bond ;  and  he  did  so  out  of  the  Company's  funds,  who  thereby 
got  right  to  an  assignation. 

The  Court  adhered. 

Lord  Ordinary,  Mnncreiff.  —  Ad,  More ;  James  Stnart, 
S.  S  C,  jigent, — Alt.  Dc'an  of  Faculty  ( Hope),  Fdtton ;  Siiiitb 
and  Kinnear,  W.S.,  j1gents.^[IV,H,D,] 


I6th  Mai/  1835. 

FiBST  DlVISlOK.— (O.  D.) 

No.  264. — Archibald  Wishart,  W.8.,  Suspender ^ 
V,  Mrs  L.  M.  Wilson  or  Wishart,  Charger. 

Cautioner—^  party  having  bound  himself,  in  the  event  of  k'n 
brother's  foiling  to  implement  an  obligation  in  his  con!ract  <>f 
marriage^  by  securing  a  sum  of  ;£I500  and  interest  to  his  vife 
and  children,  to  pay  the  interest  of  said  sum,  from  thefrsi  term 
after  his  brother^ s  death,  to  the  widow,  if  she  survived,  and  the 
princijiol  to  the  chiUlren^^ Circumstances  in  which  a  bUt  of  ttis* 
pension  ai  the  instance  of  the  cautioner^  of  a  charge  by  the  mdcw 
for  the  first  tdrm^s  interest  after  her  husband^s  death,  refused-^ 
although  the  cautioner  jdeaded  that  there  had  been  fio  di»cui$io», 
that  he  was  entitled  to  relief,  and  that  impiement  of  the  coiUratt 
ought  to  haoe  been  obtained. 

In  1810,  the  charger  was  married  to  Henry  John 
Wishart,  surgeon  in  Edinburgh,  the  suspender's  bro- 
ther.  Mr  Wishart  was  possessed  of  a  honse  in  Ni- 
cholson Square,  worth  about  £lOOO,  and  the  charger 
was  possessed  of  £3333,  6.  8.  Sterling  in  3  per  cent. 
government  stock.  By  antenuptial  contract  of  mar- 
riage, Mr  Wishart  disponed  the  house  in  Nicholson 
Sq^uare  to  himself  and  the  charger  in  conjunct  fee  and 
liferent,  for  her  liferent  use  allenarly,  in  case  she 
should  survive  him,  and  to  the  children  of  the  mar- 
riage ;  whom  failing,  to  his  own  heim  and  aasigneos 
in  fee.    Secondly ^  lie  bound  and.obliged.iumself,  && 

**  to  provide  and  secure  the  sum  of  it!  500  Sterling,  in  good  snd 
sufficient  security,  heritable  or  moveable,  or  in  the  purchase  of 
lands  or  houses,  and  to  take  the  rights  and  titles  thereof  to  biu* 
self  and  the  said  Louisa  Melville  Wilson  in  conjunct  fee  and 
liferent,  for  her  liferent  use  allenarly,  in  case  she  shall  luippcn  . 
to  survive  him.  and  to  the  children  to  be  procreated  betwixt 
them,  whom  fiiiting,  to  himself,  and  his  heirs  and  assignee* 
-whomsoever  in  fee,  and  that  so  soon  as  he  or  they  shall  be  | 
called  upon  to  do  so,  by  the  persons  at  whose  instance  action 
and  eiecution  for  implement  of  the  proTisiuns  made  in  f4Toar 
of  tho  wife  and  children  of  the  ouirriage,  by  these  presents,  are 
hereinafter  appointed  to  pass.** 

Mr  Wishart  also  conveyed  his  household  furnitare 
to  the  charger,  in  the  event  of  her  survivance,  and 
bound  himself  to  secure  to  her  the  benefit  of  the  sur» 
geons'  widows'  fund.  On  the  other  hand,  and  in  con- 
sideration of  these  provisions^  the  charger  renonnced 
her  legal  rights,  and  assigned  to  the  suspender  and 
certain  other  trustees  her  whole  government  stocky 
for  the  purpose  of  paying  to  Mr  Wishart  during  li» 
life,  and  to  herself,  if  she  survived  him,  the  dividends 
or  profits  arising  thereon,  and  the  principal  to  the 
children ;  whom  failing,  to  Mr  Wishart,  bis  heirs  snd 
assignees.  On  28th  April  1810,  the  suspender  grant- 
ed a  bond  or  cautionary  obligation,  whereby,  on  the 
narrative 

**  that  at  (be  time  of  a^JHKting  the  terms  of  the  foresaid  costract 
of  marriage,  it  was  agreed  that  I  should  become  bound  as  catt« 
tioncr,  with  and  for  the  said  John  Henry  Wishart,  for  payment 
of  the  foresaid  sum  of  ^'IjOO  Sterling,  in  manner  uudertrriden : 
therefore  wit  ye  me,  the  aatd  Archibald  Wishart,  to  be  bound 
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unA  Qh\lgei,  at  I  do  hereby,  in  the  event  of  the  said  John  Henry 
Widhan*a  failmg  to  implement  the  provision  above  mentioned* 
by  providing  and  securing  the  foresaid  sum  of  £1500  Sterling, 
ill  the  manner  provided  by  the  said  contract  of  marriage  allenarlyi 
and  no  otherwise,  bind  and  oblige  myself,  ray  heirs,  executors, 
and  mccessnrs  whatsoever,  to  make  payment  to  the  said  Louisa 
Melville  Wilson,  in  case  she  shall  happen  to  survive  the  said 
John  Hennr  Wishart,  of  the  legal  interest  of  the  foresaid  sum 
of  £1^0  Sterling,  b^i^nning  the  first  payment  of  said  interest 
at  the  fifst  term  of  Whitsunday  or  Martinmas  that  shall  happen 
after  his  death,"  and  to  pay  the  principal  to  the  children  after 
their  mother's  death,  in  manner  therein  mentioned. 

A  boot  nine  years  after  the  marriage,  Mr  Wisbart 
pnrchaRed  the  house  43,  York  Place,  for  £3300,  to 
pay  wbtch  he  borrowed  from  tlie  trustees  under  the 
marriage-con  tract,  £2700  (for  whicli  tlie  charger's 
government  stock  bad  been  sold),  and  £500  from  a 
third  party.  For  these  sums  he  granted  heritable 
Kecnritieiji  over  the  hoiisie  purcha8ed.  Ho  also  pur- 
chased two  other  houftes  in  York  Place  for  £'2400,  the 
full  price  of  which  he  borrowed  from  third  parties  on 
bonds  over  the  same.  In  this  way  the  prices  paid  for 
the  houses  exceeded  the  sums  borrowed  on  them  by 
£100,  but  the  value  of  the  property  subsequently  fell 
below  the  sums  contained  in  tho  securities.  The  bond 
to  the  trustees  was  granted  for  £3000  in  place  of 
£2700,  the  additional  £300  being  intended,  according 
to  the  charger,  as  a  farther  gratuitous  provision  for 
the  children  of  the  marriage,  or,  according  to  the  sus- 
pender, in  part  implement  of  the  cqn tract,  but  being 
in  either  ca^e,  as  the  chatter  alleged,  unavailing,  be- 
cause the  sums  actually  advanced  on  the  property  ex- 
ceeded  ita  value.  Mr  Wisbart  succeeded,  by  the  death 
of  an  aunt,  to  a  house  in  George  Square,  which  he 
sold  in  1821  for  £1200,  of  which  £440,  as  tlie  charger 
alleged,  was  paid  to  extinguish  a  cautionary  obliga- 
tion, and  the  remainder  for  other  losses.  Mr  Wisbart 
died  intestate  on  9th  June  1834.  He  Jeft  no  heritable 
property,  except  tlie  houses  in  York  Place,  burdened 
as  aforesaid,  and  the  house  in  Nicholson  Square, 
which  was  destined,  as  before  mentioned,  by  the  con- 
tract of  marriage.  His  personal  funds  amounted  to 
£287  in  bank;  bat  the  claims  against  the  estate,  it 
was  said,  exceeded  the  funds,  and  the  charger  alleged 
that  it  might  even  be  necessary  to  sell  the  furniture. 
The  charger  obtained  herself  confirmed  executrix, 
with  the  view  of  administering  the  estate.  The  pre- 
sent charge  was  given  at  the  instance  of  the  charger, 
to  compel  the  suspender  to  pay  £37,  lOs.,  being  the 
interest  due  at  Martinmas  1834,  on  the  foresaid  sum 
of  £1500,  for  which  the  suspender  had  granted  the 
bond  before  mentioned. 

The  suspender  suspended,  on  the  grounds — I.  That 
the  charge  was  incompetent,  in  respect  it  was  at  the 
instance  of  the  charger  alone,  and  not  of  the  persons 
at  whose  instance  execution  was  appointed  to  pa^s  by 
the  marriage  contract.  2.  That  there  had  been  no 
discussion  of  the  principal  debtor  or  his  heirs,  although 
the  suspender  was  only  bound,  in  the  event  of  bis 
brother  s -failure,  to  implement  the  provision.  3.  That 
the  estate  and  representatives  of  the  suspender's  bro» 
ther  were  liable  to  relieve  him,  and  their  failure  to 
pay  should  have  been  ascertained,  and  the  amount  of 
the  deceased's  estate  adjusted  under  an  ordinary  ac- 
lion,  which  was  the  more  necessary,  as  the  charger, 


by  seeking  Inoplement  of  her  husband's  obligatiofis, 
was  bound  to  account  for  all  the  property  belonging 
to  him.  4.  That  the  suspender's  obligation  had  only 
been  required  until  his  brother  should  succeed  to  his 
uncle  and  to  the  house  in  George  Square,  belonging 
to  his  aunt,  who  had  written  him  a  letter  before  the 
date  of  the  contract,  stating  that  he  was  to  succeed 
her  in  the  house,  although  this  could  not  be  noticed 
in  the  contract  or  relative  bond.  But  as  the -aunt 
died  in  1813,  it  was  tho  duty  of  the  trustees  under 
the  contract  to  have  seen  the  £l500  then  secured,  in 
place  of  which  the  house  was  sold  in  1821,  by  which 
omission  of  the  trustees  the  suspender  was  liberated 
from  his  cautionary  obligation. 

Answered — I.  The  object  of  naming  persons  in  the 
contract  at  whose  in'stance  execution  might  pass,  was 
to  provide  for  the  event  of  execution  being  necessary 
against  the  husband.  The  suspender's  bond  was  grant- 
ed to  the  charger  herself.  2.  That  the  suspender's 
obligation  was  not  properly  that  of  cautioner,  but  to 
pay  in  case  of  his  brotner  dying  before  implement,^- 
the  very  contingency  which  had  happened.  3.  That 
the  suspender's  brother  had  died  insolvent,  and  there 
was  no  allegation  in  the  bill  of  suspension  te  the  con- 
trary. Besides,  the  charger  had  only  confirmed  exe- 
cutrix for  behoof  of  the  creditors,  and  the  suspender 
might  claim  relief,  and  would  receive  such  share  of 
the  funds  as  he  was  entitled  to.  4.  That  the  charger 
knew  nothing  of  her  husband's  alleged  prospects  by 
succession  at  the  time  of  the  contract,  and  no  views 
of  that  kind  were  referred  to  in  the  contract  or  bond. 
The  suspender  was  a  trustee  under  the  contract,  but 
the  charger  was  not,  and  was  not  liable  for  their  al- 
leged omission  ;  besides,  it  was  on  the  very  supposition 
that  his  brother  might  not  implement  the  contract  in 
his  lifetime  that  the  suspender  became  bound. 

The  Lord  Ordinary  (Cockburn)  passed  the  bill  on 
caution  ;  but  the  Court  recalled,  and  remitted  to  rtfust 
the  bill. 

Lord  Ordinary,  Cockbarn. — Jet.  ;  Hugh  Blair, 

W.S.,  A}ienL — AU.  Shaw;  Macmillau  and  Grant,  Agent*, — Mr 
Bell,  aer*.— lG./).j 

16M  May  1835. 
Sbcono  Division.-^ J.  R.) 

No.  265. — Peter  Morrison,  Suspender^  v.  John 

CoTHBERT,  Charger, 

Jurisdiction — Process— Suspension — A  parly  having  bem  charged 
on  a  decree  of  the  Sheriff",  j*roceeding  on  a  complaint  at  a  pri^ 
vote  imtance,  with  c<»nc**urse  of  the  procurator-fiscal,  to  make 
dtUvery  of  a  bag  or  parcel  of  goods,  whieh^  it  was  alleged,  he 
had  obtaitted  on  a  fraudulent  pretence—Bilt  ^  suspension  of 
said  charge  ptMed  on  juratory  caution^  in  respect  the  only  «i/d- 
stantite  prayer  or  ennclusion  of  the  original  petition '  (which 
craved  warrant  to  imprison  the  suspender  until  he  made  delivery 
of  the  pa*cel  of  goods  in  tjuestionj,  and  the  proceedings  and  de- 
cree  taken  under' itf  were  incompetent, 

This  was  a  suspension  of  a  charge  for  delivery  of 
a  bag  or  parcel  of  goods,  originating  in  the  following 
circumstances : — 

On  2d  September  1834,  the  char^^er,  carrier  betwixt 
Glasgow  and  Ayr^  presented  a  petition  to  the  Sheriif 
of  Lanarkshire,  with  concourse  of  the  Procurator- 
fi^scal,  against  the  suspender,  a  manufacturer  in  Glas- 
gow, setting  forth, 
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«•  That  upon  Wednesdnv  last,  the  27tb  ultimo,  Hugb  Kennedy, 
agent  in  Ayr,  forwaraed  b^  one  of  the  petitioner's  carts,  a 
pared  of  cloth  lappets,  containing  182  pieces,  which  parcel  was 
addressed  to  the  petitioner,  and  was  to  remain  in  his  custody 
until  Mr  Kennedy  should  call  for  them.  That  upon  the  fore- 
noon of  Friday  the  29th  ultimo,  and  while  the  petitioner  was 
absent,  Peter  Morrison,  manufacturer  in  Glassford  Street,  of 
Glasgrow,  called  at  bis  qusrters  in  Mile's  Plsce,  and  ordered  the 
fore.«)Bid  parcel  of  goods  to  be  delivered  to  him,  at  the  same  time 
stating  that  he  bad  been  authorised  by  Mr  Kennedy  to  get  de- 
livery of  them,  and  that  the  latter  was  waiting  in  bis  warehouse 
to  receive  them.  On  this  representation,  the  petitioner's  clerk 
'was  induced  to  give  the  said  Peter  Morrison  delivery  of  the 
iroods.  That  on  the  afternoon  of  the  same  day,  however,  Mr 
Kennedy  himself  called  at  the  petitioner's  quarters  for  the  pur- 
pose of  obtaining  delivery  of  the  foresaid  parcel  of  cloth  lappets, 
,when  it  appeared  that  the  representation  made  by  the  said  Peter 
Morrison  to  the  petitioner's  cleik,  that  Mr  Kennedy  had  been 
in  his  warehouse  at  the  time  above  stated,  and  bad  authorised 
bim  to  get  delivery  of  the  goods  on  his  account,  was  fahe,  Mr 
•Kennedy  not  having  given  Morrison  any  authority  whatever  to 
receive  the  goods  from  the  petitioner.  That  upon  thia  fact 
coming  to  the  knowledge  of  the  petirioner,  he  immediately  made 
application  to  the  said  Peter  Morrison  for  redelivery  of  the 
'foresaid  parcel  of  goods  obtained  by  him  from  the  petitioner,  in 
the  false  and  fraudulent  manner  above  set  forth  ;  but  as  be  still 
'refuses  delivelry;  and  as  the  petitioner  is  threatened  with  an  ac- 
tion of  damages  at  the  instance  of  the  said  Hugh  Kennedy,  be- 
cause of  his  parting  with  the  goods  without  authority,  the  present 
application  becomes  necessary." 

The  petition  then  prayed  tbe  Sheri£F, 

*'  upon  considering  what  is  before  stated,  to  grant  warrant  to 
oflScers  of  Court  to  apprehend  the  said  Peter  Morrison,  and  to 
bring  him  before  you  for  examinatiout  and,  upon  his  admitting, 
or  the  private  petitioner  proving,  the  farts  before  stated,  grant 
warrant  for  imprisoning  the  said  Peter  Morrison,  until  he  shall 
deliver  up  to  the  private  petitioner  the  foresaid  parcel  of  doth 
-lappets  obtained  by  him  under  the  false  and  fraudulent  pretence 
•before  mentioned— -find  the  said  Peter  Morrison  liable  in  the  ex- 
pense of  this  application  and  all  subsequent  and  necessary  pro- 
cedure, and  do  farther,  or  otherwise,  in  the  premises  as  to  your 
Lordship  shall  seem  Just." 

On  the  i^ame  day  that  thin  petition  was  prenented, 

the  Sberiff-anbatitute  ^Mr  Watson)  granted  warrant 

to  cite  the  suspender  for  examination,  on  an  inducia 

of  twelve  hours,  but  without  ordering  service  of  a 

copy  of  the  complaint ;  and  the  suspender  having  been 

cited  accordingly,  he  appeared  and  emitted  a  judicial 

declaration  on  5th  September.     Thereafter,  on  10th 

(September,  the  charger  lodged  a  minute,  whereby,  in 

respect  he 

**  had  no  means  of  knowing  particularly  the  contents  of  the 
parrel  in  question,  except  from  tbe  evidence  of  Mr  Kennedy, 
who  is  resident  in  Ayr,  and  tbe  petitioner's  (Cuthbert's)  mind 
lieing  rather  confused,  from  Mr  Kennedy's  threats,"  . 

he  craved  leave  to  amend  the  petition,  in  so  far  as 

*'on  psge  first  thereof,  to  be  allowed  to  introduce,  after  the 
words  *  cloth  lappets,' '  muslin  and  pullicates,  or  other  cotton 
goods,'  and,  upon  page  second,  to  make  a  similar  amendment  of 
the  words  *  cloth  lappets,*  with  the  addition,  *  contained  in  the 
aforesaid  parcel.'  and  also  a  similar  amendment  after  the  words 
*  cloth  lappets'  in  the  prayer  of  tbe  petition." 

The  charger  at  the  same  time  craved  to  be  allowed 
a  proof  *'  of  the  averments  contained  in  the  said  peti- 
tion, so  far  as  denied  by  the  said  Peter  Morrison." 
The  SherifF-«ubstitute  having,  before  answer,  allowed 
this  minute  to  be  seen  and  answered,  he,  on  18th 
September,  after  answers  were  lodged  for  the  sus- 
pender, 
'*  Having  ^vised  the  minute  for  the  private  petitioner,  an- 


swers thereto,  and  whole  procedure,  repels  the  oljcction  to  tbe 
proposed  amendment  of  the  petition,  in  respect  it  is  craved  be- 
fore proof  has  been  allowed,  and  the  complainer  in  this  action 
seeke  to  recover  a  parcel  forwarded  to  trim  by  a  conveyance 
specially  described,  and  bearing  his  address,  but  tbe  contents  of 
which  were  unknown  at  tbe  date  of  the  petition :  Allows  tbe  pe- 
tition to  be  amended  as  craved  in  said  minute,  hot  finds  tbe  re* 
spondent  entitled  to  tbe  interim  expense  of  replying  to  tbesp- 
plication  for  said  amendment,  which  modifies,  under  all  tbe  cir- 
cumstances of  the  case,  to  15s.:  But,  before  farther  answrr, 
allows  the  private  petitioner  a  proof,  fm>  at  dejurf,  of  his  com- 
plaint, and  the  respondent  a  counter  probation :  Qrants  diligenre 
against  witnesses  and  havers,  and  commission  to  the  clerk  of 
Court  to  tnke  the  proof,  and  to  receive  and  certify  exhibitii  of 
havers — the  proof  for  the  pursuer  to  be  concluded  within  ten  days 
from  this  date,  and  the  commission  reported  within  ten  dsjs 
theresfter." 

To  this  judgment  the  Sheriff,  on  22d  ^^eptember, 

adhered.     In  the  mean  time*  on  20th  September,  tbe 

Sheriff-substitute, 

"  Upon  the  motion  of  the  pumier,  grants  warrant,  at  bis  instinre, 
to  remove  the  parcel  in  question  to  the  warehouse  of  Barclny 
and  Skirving,  auctioneers  in  Glasgow,  to  be  kept  to  the  issue  of 
this  process,  or  tbe  future  orders  of  Court." 

Which  deliverance  having  been  also  affirmed  by  tbe 
Sheriff  on  29th  September,  an  execution  was  retom- 
ed  by  the  messenger  on  30th  September,  bearing  tbst 
he  had 

**  passed  to  tbe  warehouse  of  Peter  Morrison  and  Compsny, 
manufHcturers  in  Glasgow,  in  order  to  put  tlie  above  warrant 
into  all  legal  execution,  by  removing  tbe  parcel  in  question  to 
tbe  aale-rooms  of  Barclay  and  Skirving.  auctioneers  in  Glasgosr, 
but  was  informed  by  the  said  Peter  Morrison  that  tbe  said  parrel 
was  sold  about  a  fortnight  previoiia  to  tbe  date  thereof." 

The  parties  now  proceeded  to  proof,^when  the 
charger  having  offered  Hugb  Kennedy,  mentioned  in 
the  petition,  as  a  witness,  it  was  objected  for  the  soih 
pender,  that  he  was  disqualified  on  the  ground  of  in- 
terest, in  respect  he  had  a  claim  against  the  suspender 
for  tbe  manufacturing  of  the  goods  referred  to  in  the 
eomplaint,  and  for  agency;  but  this  objection  being 
afterwards  abandoned  by  the  suspender,  the  proof 
was  taken  and  concluded  on  both  sides :  whereupon 
the  following  interlooutor  was  pronounced  by  tbe 
Sheriff-substitute  on  18th  October  1834^  and  adhered 
to  by  the  Sheriff: 

*'  Having  advised  tbe  proof  for  both  parties,  notes  by  then 
severally  renouncing  probation,  judicial  declaration  of  tbe  defen- 
der, productions  and  whole  pruceas,  finds  it  proved,  that  a  bsg  or 
parcel,  containing  goods  manufactured  for  the  defender,  was  sent 
to  Glasgow  from  Ayr,  undercharge  of  the  pursuer,  on  27tb  Au- 
gust last,  by  Hugh  rCennedy,  agent  in  Ayr :  Finds  that  the  de- 
fender ordered  and  caused  said  bag  to  be  taken  to  bis  own  pre- 
mii^es  on  29th  August  last :  Finds  no  proof  that  the  said  bi; 
bore  the  address  of  the  defender,  or  that  he  bad  authority  from 
said  Hugh  Kennedy,  or  those  to  whom  it  was  addressed,  for 
taking  possession :  Finds  that  the  pursuer  is  entitled  to  int^'n 
custody  of  the  bag,  for  bis  own  and  Kennedy's  behoof,  subject 
to  the  store-rent  due  to  Barclav  and  Skirving,  for  rhe  carria^ 
from  Ayr  to  Glasgow,  and  to  the  hypothec  of  Hugh  Kenned/ 
for  the  account  due  in  relation  to  the  contents :  Ordains  tbe  bag 
to  be  delivered  to  the  pursuer  accordingly,  and  finda  the  defender 
liable  in  expenses ;  allows  an  account,**  &c. 

Of  the  charge  following  upon  this  decree  the  sus- 
pender now  brought  the  present  suspension,  which 
was  offered  without  caution,  or  at  most  on  juratory 
cantion,  on  the  grounds — 1.  That  the  application  to 
the  Sheriff  for  a  warrant  to  imprison  the  suspender 
until  be  made  delivery  of  the  parcel  of  goods  in  qaei- 
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tfon,  wan  incompetent;  Murray  v.  Bifmet*  15tli  May 
1810;  Haf^,  20th  Jane  1825.  And  tliat  being  the 
only  sabfltantive  prayer  of  the  petition,  the  whole 
findings  in  the  SheriflF'a  decree  were  inept,  as  being 
uUra  peiita.  2.  That  the  suspender  ought  to  have 
been  served  with  a  full  eopy  of  the  complaint,  instead 
of  receiving  merely  a  short  citation  to  attend  for  ex- 
amination. S.  That  it  was  incompetent  to  alldw  the 
petition  to  be  amended,  after  the  suspender  had  emit- 
ted a  judicial  declaration  in  reference  to  the  original 
shape  of  the  complaint.  4.  That  the  judgment  of  the 
Sheriff,  besides  being  erroneous  on  the  merits,  was 
premature,  in  respect  no  record  was  made  up,  nor  an 
opportunity  allowed  to  the  suspender  of  luaging  an- 
swers to  the  petition. 

On  advising  the  bill,  with  answers.  Lord  Moncreiff, 
on  28th  March  1835,  pronounced  the  following  inter- 
locutor and  note : 

,  "  The  Lord  Ordinary  having  considered  tfaia  bill,  with  the 
answers,  and  Inferior  Court  process,  in  respect  that  it  appears  to 
him  that  the  only  substantive  prayer  or  conclusion  of  the  ori- 
ginal petition  was  incompetent,  and  that  the  proceedings  and 
decree  taken  under  it  were  also  incompetent,  passes  the  bill  on 
juratory  caution,  and  appoints  the  oooiplainer  to  appear  and  de- 
pone ;  and  grants  cooiinission  to  to  take  bis  deposition. 
**  Note, — The  Lord  Ordinary  has  fully  considered  the  pro- 
ceedings and  proof  in  the  Inferior  Court.  But,  whatever  may 
be  his  opinion  as  to  the  state  of  the  case,  in  regard  to  the 
frsudulent  practice  alleged  against  the  complainer,  he  cannot  re- 
fuse a  bill  of  suspension  of  a  charge  on  a  decree,  where  his  opi- 
nion at  present  is,  that  the  whole  proceeding  from  first  to  last 
was  incompetent :  Nor  does  be  think  that  he  can  do  so,  even 
though  ordinary  caution  is  not  offered.  The  petition  presented, 
with  eoneourse  of  the  Procurator-fiscal,  sets  forth  the  foct  of 
obtaining  possession  of  the  goods  on  a  false  pretence,  and  it 
prays,  1«/,  for  warrant  to  apprehend  .the  petitioner  for  exami- 
nation ;  and  2tf,  for  warrant,  after  proof,  to  imprison  the  said 
Peter  Morrison  till  he  shall  deliver  up  the  goods ;  3d,  for  ex- 
|>enses;  and  4lk,  to  do  further,  or  otherwise,  as  the  Sheriff 
should  think  just.  The  Lord  Ordinary  did  observe,  in  reading 
the  bill,  that,  if  the  complainer  held  the  process  to  be  criminal, 
there  might  be  ground  for  thinking  that  the  suspension  belonged 
to  the  Justiciary.  But  the  answer  to  this  is,  that,  whatever 
might  be  thought  of  the  nature  of  the  application,  it  has  not 
been  so  treated.  The  decree  Is  of  a  civil  nature,  and  the  com- 
plainer is  charged  on  letten  of  homing.  The  charger,  there- 
fore, cannot  take  this  objection  ;  and,  if  he  says  that  the  process 
was  criminal,  the  incompetency  of  the  proceeding  would  only  be 
the  clearer.  Now,  there  can  be  no  doubt,  after  the  judgment 
and  very  pointed  opinion  of  the  Lord  President,  in  the  case  of 
^lumy  a.  Bisset,  May  15,  IBIO,  followed  by  the  case  of  Haig, 
June20,  1822t  that  it  was  altogether  incompetent  to  ask  the 
Sheriff  to  grant  warrant  of  imprisonment  ad  factum  pr€e»tandum : 
whether  the  process  was  civil  or  criminal,  that  was  Incompetent. 
But  the  petition  contained  no  other  substantive  prayer ;  and  the 
question  seems  to  the  Lord  Ordinary  to  be,  whether,  under 
that,  and  with  a  view  to  explicate  it,  the  Sheriff  could  compe- 
tently take  the  proceeding  which  be  did,  or  whether  be  could 
pronounce  tbe  decree  charged  on  ?  No  doubt  the  Sheriff  granted 
no  warrant  of  imprisonment,  but  the  question  is,  whether  the 
petition  on  which  be  proceeded,  which  asked  nothing  else  ^ct- 
jically,  was  a  legal  ground  for  the  proceeding  and  decree.  There 
is.  indeed,  a  sweeping  conclusion,  to  do  farther  or  otherwise  in 
tbe  premises.  But  the  Lord  Ordinary  cannot  think  that  this 
relieved  the  difficulty.  It  would  be  verjr  dangerous,  in  his  opi- 
nion, so  to  hold.  It  was  evidently  not  mtended  for  such  a  pur- 
pose. But  if  tbe  only  specific  conclusion  was  incompetent, 
would  a  petition  wbicb  prayed  for  nothing  at  all  have  formed  a 
process  in  which  these  proceedings  could  have  taken  place? 
The  Lord  Ordinary  thinks  not.  The  Sheriff  seems  to  have 
interpreted  the  prayer  for  imprisonment  as  implying  a  demand 
for  a  decree  ordaining  delivery.     Bat  the  Lord  Ordinary  cannot 


see  mund  for  such  an  implication  in  the  writ  wbicb  is  the 
foundation  of  the  process,  and  he  thinks  it  the  less  admissible 
in  regard  to  a  complaint  with  concourae  of  tbe  Procurator- fiscrti 
which  did  contemplate  a  very  summary  proceeding.  There  are 
other  things  in  this  process  which  the  Lord  Ordinary  must  think 
irregular.  It  was,  in  every  view,  right  to  cite  the  complainer 
instead  of  apprehending  him  as  the  petitioner  asked ;  and,  if  a 
competent  prayer  had  been  put  in,  it  would  also  have  been  per* 
fectly  warrantable  to  cite  on  short  itvluciee.  But  the  Lord  Or- 
dinary does  think  that  a  copy  of  the  complaint  should  have  been 
served ;  and  the  respondent's  construction  of  the  Act  of  Sederunt 
— Ans.  p.  36 — is  entirely  erroneous.  The  words,  *  if  he  see 
cause,*  refer  to  the  alternative  of  simply  ordering  answera,  or 
appointing  service  and  answere  on  short  inducue.  If  the  ^uae 
was  to  be  treated  as  a  civil  process,  Mr  Kennedy  appeare  to 
have  been  an  incompetent  witness,  as  being  really  the  party 
interested.  But  the  complainer  having  expressly  given  up  the 
objection,  cannot  revive  it  Whether  it  was  necessary  to  close 
a  record  may  be  doubtful.  But  there  certainly  ought  to  have 
been  answen  to  tbe  petition  before  proof  was  entered  on.  The 
great  cause  of  irregularity  seems  to  have  been,  that  the  case 
was  treated,  in  the  firet  instance,  somewhat  like  a  criminal  pro« 
ceeding,  and  at  last  was  considered  and  disposed  of  as  purely 
civil.  The  Lord  Ordinary  will  say  nothing  on  the  merits  of 
the  proof.  It  is  certainly  with  reluctance  that  he  passes  tha 
bill.  But  he  feels  himself  constrained  to  it,  and  considers  tbe 
correctness  .and  regularity  of  such  summary  proceedings  of  far 
more  importuice  than  the  result  of  any  particular  esse." 

The  charger  having  reclaimed, 

The  Lord  Juttiee- Clerk  was  satisfied  that  there  was  snch  doubt 
in  regard  to  the  procedure,  that  tbe  Lord' Ordinary  bad  acted 
right  in  passing  the  bill  in  the  manner  he  had  done. 

Lord  Medwj/n  was  not  so  satisfied  ^hat  the  procedure  was  in<- 
competent.  He  thought  there  was  enough  stated  on  the  face  of 
tbe  petition  to  allow  the  Sheriff  to  investigate  and  cite,  under 
tbe  general  conclusion  of  the  Player,  **  to  do  otherwise  as  to  his 
Lordship  shall  seem  just"  This  was  a  civil  remedy  for  a 
criminal  attempt  It  was  a  fraudulent  act,  in  which  tbe  Judge 
Ordinary  was  entitled  to  give  relief,  either  in  a  criminal  €»*  a  civil 
method.  He  had  no  doubt  that  an  inferior  judge  bad  a  right  to 
enforce  civil  rights  by  imprisonment. 

'  Lord  Meadowbank  thought  that  neither  in  the  present  nor  ia 
any  other  case,  was  sacb  an  exercise  of  jurisdiction  incompetent, 
but  tbe  procedure  to  obtain  it  must  be  according  to  form.  Tbe 
petitioner  applied  for  imprisonment,  not  for  citation.  The 
Sheriff  did  not  grant  warrant  for  imprisonment ;  but  he  did  what 
he  was  not  asked  to  do,— he  granted  warrant  to  cite.  He  had 
no  doubt  the  biU  ought  to  be  passed.  Before  sanctioning  any 
proceeding  in  tbe  Sheriff  Court  which  was  new,  it  ought  to  be 
most  fully  and  maturely  considered. 
XMrd  GletUee  coneurred  with  Lord  Meadowbank. 

The  Conrt  therefore  adhered. 

Lord  Ordinary,  Moncreiff.— ^c/.  Dean  of  Faculty  (Hope) 
and  TurnbuU;  Wotherspoon  and  Mack,  W.S.,  Agents, — /1it» 
Solicitor- General  (Cuninghame)afMl  J.  Anderson;  John  Cul- 
len,  W.S.,  4s«ni.— Mr  Ferguson,  Clerk.— [J.  R,] 


19th  May  1835. 

FiasT  Division. — (G.  D.) 

No.  266. — Robert  Scott,  Advocator^  v.  Mart  Ca»- 
SBLsor  MuiKHEAO  AND  HusBANO,  RcspondcnU, 

Interdict—^,  /laom^,  within  fourieen  inches  of  his  neighbovr*M 
dining-room  window,  erected  a  board  oh  the  roof  of  his  shed^ 
which  rested  by  tolerance  against  the  nralt  of  BJ's  house  t  and 
one  of  A,*s  famUy  being  proved  to  have,  on  one  occasion,  thrown 
water  into  B.*s  dining'room  window'^ Held  that  B*  is  entitled 
to  an  interdict  against  the  repetition  of  similar  aetn  ofnnnoyanee, 
and  also  againtt  the  erection  of  the  board  which  he  had  brevi 
manu  thrown  down. 

Mrs   Miiirhead  and   her  hosband,   in  September 
1833,  presented  a  petition  to  the  Sheriff  of  Lanark*' 


MO 


THE  SCOTTISH  JURIST. 


[M«y 


!•*• 


shire,  setting  forth,  that  they  were  tentmtii  of  the 
DoQgW  Arms  Inn,  in  Bothwell,  belonging  to  Miss 
Steel,— ^that  Scott,  a  blacksmith,  was  proprietor  of  a 
two  storey  house,  which  bounded  with  the  inn,  the 
dining-room  window  of  which  looked  into  a  dose  or 
area,  on  part  of  which  Soott  had  some  years  ago 
erected  a  shed,  the  roof  of  which,  by  tolerance  of 
Miss  Steel,  rested  on  the  wall  of  the  inn,  within  a 
foot  or  two  below  the  dining-room  window, — ^that, 
Scott  and  his  fiimily  had  for  some  time  back  conceived 
IH-will  against  Mr  and  Mrs  M airhead,  and  had  an« 
noyed  them  In  varioos  ways,  in  so  much  so,  that  they 
had  been  obliged  to  seek  tne  protection  of  a  Justiciary 
lawbarrows : 

"  Tbat»  sroongst  other  modes  of  annoysnce,  the  Mid  Robert 
Soott  and  hiK  family  have  been  in  the  practice  of  mounting  the 
roof  of  the  abed,  and  throwing  water  and  filth  into  the  petitioner's 
dbiinff-room,  through  the  window  already  mentioned ;  and  the 
said  Robert  Scott  is  also  in  the  practice  of  putting  up  oceaaion- 
ally,  when  he  thinks  it  will  annoy  the  petitioners  and  their  cus* 
tomera,  «n  old  door  or  large  board,  the  bottom  of  which  is  rested 
on  the  roof  of  the  shed,  close  to  the  uud  wall ;  and  it  is  placed 
opposite,  and  close  to  the  petitioners'  dining-room  window,  lit 
auch  a  manner  aa  to  cover  the  window,  and  iotercept  both  the 
light  and  air,"  &c 

And,  therefore,  praying  for  interdiet  against  the 
throwing  of  filth,  wsiter,  or  any  thing  else  through  the 
window,  or  patting  ap  any  board  or  obstraetion  to 
intercept  the  light  or  air,  &c.  In  answer,  Soott  ad- 
mitted, that  the  roof  of  his  shed  rested  against  Miss 
SteeUs  wail,  and  that  on  the  roof  of  the  shed  he  had 
erected  a  board,  about  fourteen  inches  from  the  dining* 
room  window  of  the  inn  (which  had  been  opened 
liince  Whitsunday  1833),  to  prerent,  as  he  alleged, 
the  indeeent  exhibition  seen  from  his  garden,  of  the 
drnnken  customers  in  the  inn  making  wator  out  of 
the, window;  but  he  denied  that  he  or  his  family  had 
been  in  the  practice  of  throwing  filth  or  any  thing 
else  into  the  room  through  the  window,  or  of  other* 
wise  annoying  the  inmates  of  the  inn.  After  a  proof 
had  been  led,  the  Sheriff-substitute,  on  l4th  Novem- 
ber 1833,  pronounced  an  interlocutor,  to  which  the 
Sheriff,  on  27th  November,  adhered.  Scott  then  ad- 
vocated ;  and  the  Lord  Ordinary  (Fullerton),  on  21st 
January  1835,  pronounced  the  following  interlocutor 
and  note : 

*'  Having  heard  parties*  proearators,  and  considered  the  process 
and  proof;  advocates  tbecHU!>e;  finds,  in  regard  to  the  first  bead 
of  the  interdict  craved,  that  the  respondents  have  failed  to  prove 
the  averment  on  which  the  interdict  was  demanded,— namely, 
that  *  the  advocator  and  his  family  had  been  in  the  practice  of 
throwing  water  and  filth  into  the  respondents'  dining-room:* 
Therefore  recaU  the  interdict,  in  that  particular,  as  unwarranted 
and  unnecessary :  Farther,  and  in  regard  to  the  erection  by  the 
advocator  of  the  board  intercepting  the  light  of  the  respondents* 
dining-room  window,  adheres  to  the  judgment  of  the  SherifiT, 
and  contiDues  the  interdict :  Finds  no  exfienses  due  to  either 
party,  either  in  this  Court,  or  in  the  Inferior  Court,  and  ds- 
cerns. 

*'  Note, — It  is  to  be  regretted  that  such  a  rase  as  this  ever 
should  have  been  made  the  subject  of  legal  proceedings.  On 
thejSrW  point,  it  js  proved,  that  on  one  occasion,  filth  bad  been 
thrown  into  the  respondents*  window ;  but  it  is  nut  proved  by 
%vhom.  On  another  oreasion,  it  is  proved,  that  in  a  sort  of 
sniffle  between  the  respondent,  then  stuiidiitg  at  the  window, 
und  one  of  the  advocator's  daugbten;,  standing  on  the  top  of  the 
shed,  nhe  threw  a  panfnil  of  water  at  him,  wetting  hini  ns  well 
US  seme  furniture  in  the. room.     But  it  dues  nut  appear  to  the 


Lord  Onfinary,  that  such  a  proof  as  this  la  suttcicsit  to  suppoit 
the  allegation  of  the  practice  as  set  forth  in  the  respoodeats* 
demand  of  an  interdict,  or  to  warrant,  on  any  reasonable  grouiu), 
their  recourse  to  such  a  measure  against  the  advocator.  On  the 
other  point,  the  Lord  Ordinary  thinks  the  judgment  of  the 
Sheriff  well  founded.  He  gives  no  opinioR  on  the  advoeatot*! 
right  to  erect,  entirely  on  bia  own  property,  a  wall  or  screen, 
which  may  interfere  with  the  light  or  prospect  of  the  respondents* 
window,— a  question  which  might  poasibly  tmn  on  points  ot  fsct 
requiring  proof.  But  here  it  is  admitted  by  the  advocator,  that 
the  roof  of  the  shed  on  which  the  board  complained  of  was  pot 
up,  does  not  rest  entirely  on  walls  within  the  advocator's  piro* 
perty,  but  is  let  into  the  wall  of  the  honse  oeeapied  by  the  re* 
spondents,  by  sufieranee  of  the  proprietor  of  that  hoase.  And 
the  Lord  Orainaiy  rooeurs  with  the  Sheriff  in  thinking,  that  ia 
these  circumstances,  the  advocator  is  not  entitled  to  make  any 
alteration,  or  raise  sny  erection  on  such  roof,  to  the  detriment 
or  annoyance  of  the  premises  which  afford  the  support.** 

Mr  and  Mrs  Muirbead  reclaimed : 

Lord  Balgrdy. — I  know  no  mora  useful  foroi  in  the  law  of 
Scotland  than  that  of  interdict. .  If  it  can  be  ahown  to  be 
nimious,  it  may  be  recalled  ;  but  I  apprehend  that  any  person 
who  feels,  or  strongly  apprehends  a  wrong,  is  entided  to  sn  in« 
terdict.  It  is  better  to  prevent  the  wrong  than  to  remedy  it 
when  It  is  done. 

Lard  Gilllet. — I  am  of  the  same  opinion.  A  pnil  of  water 
is  proved  to  have  been  thrown.  It  is  amrf  to  have  been  deas. 
I  do  not  know  whether  it  was  so  or  not.  But  why  oppose  tbis 
interdict?  If  the  advocator  does  not  mean  to  throw  in  any 
thing  at  the  window,  what  interest  baa  he  that  the  interdict 
should  not  be  granted  ?  If  I  apply  for  an  interdiet  against  tbe 
repetition  of  a  certain  act,  am  I  to  be  told  that  I  cannot  get  it 
because  it  has  only  been  done  once  ?  Is  not  that  the  very  stsge, 
and  the  best  of  all  reasons  for  then  applying  fof  an  Intefdiet  ? 

Lord  Mackenzie  agreed.  I  recollect  that  when  I  was  firsts 
Sheriff,  it  was  held  in  the  Parliament  House  that  an  Interdirt 
was  always  to  be  granted  when  asked  perienlo  peteniU,  I  di»- 
sent  from  that  doctrine ;  and  it  is  not  now  held.  Bat  it  hss 
never  been  held  that,  to  warrant  an  interdict,  there  must  he  s 
practice.  Here  there  is  one  undoubted  instance,  and  there  srs 
other  instances  which  are  very  anspietous.  There  was  apps- 
rently  nobody  else  to  do  these  acts  but  the  advocator  and  his  fs« 
mily.  In  a  Sheriff- Court  matter  of  inteniict,  this  Court  should 
not  interfere,  ezeept  on  strong  groiinda.  I  think  the  respoa- 
dents  were  entitled  to  an  inteidict 

The  Court 

**  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
and  remit  the  cause  iimpliciter  to  the  Sheriff;  find  expenses  due 
by  the  adrocator  to  the  respondents,  both  in  this  Court  and  in 
the  Sheriff  Court,  and  remit  the  account,**  &e. 

Lord  Ordinary,  FuIIerton.-«^c/.  Solicitor- General  (Cooing- 
hame)  and  Patterson  ;  Francis  Hamilton,  W.S.,  Agemu — AlU 
Dean  of  Faculty  (Hope)  and  Wood;  James  Macdoneli,  W.S., 
jgenL-^Mr  Bell,  Clerk.-^lG.D.] 


19rA  May  1895. 
FiBST  Division.— (O.D.) 

No.  267«— -Crakstonhill  Water  Compamy,  Par- 
suersy  V.  Hunry  Ho  C7LDS worth,  Defender. 

Clause — Contract— (7frcusu(«ffcet  in  which  a  piece  of  grovnd 
being  disponed  to  a  water  company  for  the  ertcliom  of  reservoirs, 
j-c,  vmier  the  cotuUtion,  that  if  tfte  workt  were  otbandoned  or 
tiiicoutintudjor  ten  years^  the  ground  should  revert  to  the  </((• 
poner  at  a  certain  price,  but  that  the  obiigation  to  take  back  ike 
grounti  should  only  be  binding  for  ten  years — Held,  that  efitr 
the  expiry  often  years,  the  disponer  was  ttot  bound  to  take  back 
the  ground.      - 

By  disposition  dated  10th  October  1808,  Mr  Logan 
of  Cransttinliill,  ihu  defender's  predecessor,  disponed 
to  the  Crun«tonhiJl  Water  Company  two  pieces  of 
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grottm}  BMT  Glasgow,  extending  together  to  8345 

square  yerdt,  for  payment  of  a  feu-duty  (there  being 

nu  price)  of  £92,  48.  per  annoni*    The  Company  were 

taken  bomid  to  tt»e  the  ground  for  no  other  purpose 

hat  for  water-works ;  and  it  wany  inter  alia^  coiMii- 

tionedy  that 

*'  in  the  event  of  the  said  Company  Bhandooing  the  taid  wotkt, 
or  discontinuing  the  use  of  them  for  the  period  of  ten  years*  the 
grounds  before  disponed  as  for  principal,  nre  to  revert  to  me  or 
my  foresaiddi  proprietors  for  the  time  of  tbe  lands  of  Cranston- 
hill,  upon  paying  to  the  said  Company  or  their  a-csigns,  a  price 
equal  to  three  shillings  Sterling  per  square  yard,  which  I  oblige 
myself  to  do,  upon  receiving  from  them,  at  their  expense,  a  legal 
conveyance  of  the  said  lands ;  and  after  they  or  fbeir  aforesaids 
shall  have  removed  tbe  materials  of  the  works  and  buildings 
therewith  connected,  and  made  tbe  ground  arable,  or  in  either  of 
the  events  foresaid  taking  place,  it  shall  be  optional  in  roe  to 
allow  tbe  Company  to  retain  the  grounds,  and  to  build  dwell- 
ing-houses thereon,  under  the  same  restrictions  as  I  or  my  s>uc- 
cessors  may  adopt  with  respect  to  my  other  grounds  of  Cran- 
BtonhiU  and  lands  adjoining;  and  which  obli^^ation  upon  me 
and  my  foresaids  to  take  back  the  grounds  at  the  foresaid  price, 
shall  be  binding  for  ten  years  from  the  date  bereof  only.*' 

The  Company  forthwith  erected  pipes  and  reser- 
voirs, Ac.  on  the  ground,  but  on  16th  November  1831^ 
tliey  intimated  to  the  defender^  in  form  of  protent, 
that  they  had  resolved  to  abandon  the  works,  and 
called  on  him  either  to  take  back  the  ground  at  the 
price  of  £1251,  15s.,  being  three  •hillingH  per  square 
yard,  or  to  allow  the  Company  to  build  thereon,  in 
terms  of  the  alternatives  ooatained  in  the  clause  of 
the  disposition  before  quoted. 

After  a  variety  of  correspondence  and  attempts  at 
negotiation  which  failed,  the  present  action  was  raised, 
containing  conclusions  similar  to  the  protest,  which 
conclusiona  were  founded  both  on  the  terms  of  the 
disposition  and  on  the  subsequent  correspondence,  aa 
forming  a  conclnded  agreement  between  the  parties. 
In  defence,  the  defender  maintained — I.  That  under 
the  clause  in  the  disposition  fonnded  on,  the  defen- 
der, on  the  lands  reverting  to  him,  was  not  bound  to 
pay  the  sum  concluded  fur,  hut  only  to  give  credit  for 
that  sum  a9  against  the  value  of  the  feu-duty,  from 
which  thev  were  to  be  liberated.  2.  That  more  than 
ten  years  having  elapsed  from  the  date  of  the  dispo- 
sition before  the  pursuers  abandoned  the  works,  they 
were  not  entitled  to  insist  that  the  defender  should 
take  back  the  ground,  in  the  event  of  his  refusing  to 
allow  them  to  build.  S.  That  the  correspondence 
imported  no  such  agreement  as  was  alleged  by  the 
pursuers. 

The  Lord  Ordinary  (Corehoose)  sustained  the  de« 
feneea, .  assoilaied  the  defender,  and  decerned,  but 
fonnd  no  expenses  due.    His  Lordship  added  this 

'*  Note. — Tbe  Lord  Ordinary  is  of  opinion,  that  the  pur- 
suers are  right  in  the  construction  which  they  put  upon  the  dis- 
position, dated  the  10th  of  October  180a     He  thinks  there  is 
nothing  unfair  or  unreasonable  in  the  condition,  that  if  the  pur- 
suers abandoned  tbe  works  within  ten  years  from  the  date  of 
the  agreement,  the  proprietor  should  be  bound  either  to  pay  a 
price  of  three  shillings  per  square  ]rard  for  tbe  ground,  if  be  re- 
sumed possession,  or  in  bis  option  to  allow  the  Company  to  build 
dwelling.houses  under  tbe  same  restrictions  as  those  adopted 
with  reKard  to  the  other  grounds  of  Cranstonhill.     If  tbe  pro- 
prietor bad  been  obliged  to  pay  the  price  without  an  alternative, 
would  have  been  a  very  absurd  condition,  because  the  pur- 
ers  might  liave  abandoned  the  works  within  the  year,  and  tbe 
bprietoc  would  bave  been  out  of  pocket,  to  tbe  extent  of  the 


whole  of  that  price,  imm/j  £92,  4s.,  being  one  year's  feu-duty. 
But  as  the  proprietor  had  the  alteniative  of  forcing  the  Com- 
pairy  to  retain  possession,  he  secured  to  himself  the  feu-duty, 
which  was  no  inconsiderable  object.  If  this  action,  therefore, 
btid  been  brought  within  ten  years  of  the  date  of  the  agreement, 
it  is  thought  that  the  pursuers  mu&t  bave  been  successful.  But 
that  period  having  elapsed,  the  power  of  abandonment  on  tbe 
part  of  tbe  Company  ceased  ;  for  rt  bad  been  natnrally  enough 
assumed,  that  ten  years  were  sufficient  to  enable  tiiem  to  judge 
whether  their  water- works  were  a  profitable  speculation  or  not. 
When  tbe  requisition  of  tbe  16th  November  1H3I,  therefore, 
was  served  on  the  defender,  he  was  unquestionably  entitled  to  re- 
fuse either  to  pay  the  price  of  three  shillings  per  square  yard,  on 
resuming  possession,  or  to  allow  the  pursuers  to  build  on  the 
ground,  in  tbe  event  of  their  retaining  iL  The  whole  question, 
therefore,  turns  on  the  communications  between  the  parties 
which  took  place  afterwards,  and  which  are  represented  by  tbe 
pursuers  as  forming  an  entirely  new  and  binding  agreement. 
The  Lord  Ordinary  cannot  view  it  in  this  light.  It  is  true  tbe 
defender,  in  his  answer  to  tbe  protest,  offered  to  take  back  the 
lands  upon  the  terms  and  conditions  specified  in  the  disposition, 
but  he  coupled  that  offer  with  a  provision  that  all  disputes  and 
differences  which  might  arise  should  be  referred  to  an  eminent 
counsel  to  ))e  named  by  the  parties.  The  pursuers  did  not  ac- 
cept the  offer  under  the  qualification  of  the  reference,  but  sent 
tbe  draft. of  a  reconveyance  with  a  claim  for  the  price  at  the 
rate  of  three  shillings  per  square  yard.  This  gave  the  defender 
an  opportunity  of  stating  his  notion  of  tbe  import  of  the  agree- 
ment, and  as  it  was  not  acquiesced  in,  he  resiled  from  his  unac- 
cepted offer,  and  it  is  thought,  rebm  integrit,  that  be  was  en- 
titled  to  do  so.  If  any  thing  had  followed  on  the  faith  of  this 
offer,  Cbe  case  might  have  been  different.  The  Lord  Ordinary  has 
found  no  expenses  due,  because  the  defender  ought  to  have  been 
more  guarded,  when,  after  due  deliberation,  he  made  the  offer, 
and  ought  not  to  have  led  the  Company  to  believe  that  be  con- 
sented to  take  back  the  ground.** 

The  Company  redaimed.  The  case  was  put  out 
for  advising  on  20th  February,  but  delaved,  under  a 
recommendation  to  compromise  it;  but  this  not  hav- 
ing been  effected,  it  came  finally  to  be  advised  to-day. 

Lord  Balgray  said,  your  Lordships  will  observe,  in  the  first 
place,  that  the  grant  of  this  land,  which  we  cannot  alter,  bears 
that  it  was  disponed  for  the  sole  purpose  of  erecting  water-works. 
I  presume  the  speculation  Vfw  thought  at  the  time  to  be  one  of 
doubtful  success ;  and  therefore,  lest  tbe  works  should  be  dia- 
coutinued,  the  clause  founded  on  was  inserted.  It  was  agreed 
that  if  the  Company  should  abandon  or  discontinue  the  works, 
the  ground  should  revert  to  the  disponee  on  certain  conditions. 
It  is  not  verv  easy  to  see  the  difference  between  abandon  and 
discontinue ;  but  the  latter  word  is  explained  by  what  follows,— 
**  discontinue  the  use  of  them  for  tbe  period  of  ten  years.**  It  la 
clear  the  parties  meant  that  there  should  be  a  difference  in  the 
meaning  of  the  two  words ;  and  I  would  interpret  tbe  word 
abandon,  as  meaning  quitting  the  works  inttanter,  for  good  and 
all ;  and  the  word  discontinue,  as  discontinuing  for  a  certain 
period,  which  is  explained  to  be  ten  years.  The  privilege  given 
to  tbe  disponer,  is  qualified  with  tbe  obligation  to  pay  88.  per 
square  yard,  but  this  obligation  to  take  bwk  the  ground  at  this 
price,  is  declared  to  be  binding  only  for  ten  years.  I  Uunk  this 
qualification  was  very  reasonable,  and  that  the  Company  cannot 
now  call  on  the  disponer  to  take  back  the  ground  at  the  above 
price.  Tbe  case  was  one  well  fitted  for  private  arrangement ; 
but  as  this  has  not  been  effected,  I  am  for  adhering  to  the  Lord 
Ordinary's  interlocutor. 

Lord  Prasident. — This  is  a  very  confused  case,  but  I  bave 
come  to  the  same  conclusion. 

Lord  Madcenzie.^^1  agree ;  but  I  have  no  satisfiMtion  in  det- 
ciding  it  either  way.  I  should  have  some  difficulty  in  concurring 
in  what  the  Lord  Ordinary  says,  as  to  the  obligation  to  take 
bark  within  tbe  ten  years ;  but  we  need  not  go  into  that  I 
think  that  at  all  evenu  there  is  no  obligation  to  take  Ijack  after 
the  ten  years,  ^t  was  argued  by  tbe  Dean  of  Faculty,  that  there 
ought>  at  all  events,  to  be  a  sort  of  equitable  adjustment.    My 
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olijection  to  that  just  is»  that  there  is  not  a  word  of  it  in  the  in- 
strument. 

'  Lord  Gilties.'^l  ogree  in  the  difficulty.  If  the  object  of  the 
conveyancer  had  been  to  puzzle  and  perplex  the  rights  of  the 
parties,  he  could  not  have  attained  it  more  successfully  than  he 
has  done  here. 

The  Court  adhered^  but  found  no  expenses  due. 

Lord  Orriinarift  Corehouse.— ^c/.  Dean  of  Faculty  ( Hope) 
and   Rutherfnrd;   William    Renny,    W.S.,   jigent. '^  AH.    D. 

Jil*Neill;  Campbell  and  Traill,  W.S.,  Agentt Sir  R.  Dundas» 

CUrk.^lG.D.] 


I9th  March  1835. 

Second  Division. — (J.  R.) 

No.  268. — Georos  Miller,  Advocator^  v.  Andrew 
'1*HALLAN,  &c,  Respondents. 

Process — Ad  vocation— l/ie/^/,  in  an  advocation  of  a  muUipfepoInd' 
ins  at  the  imlanee  of  the  raiser,  that  one  qfteveral  elaimanttt 
who  had  appeared  and  lodged  a  note  of  pleat  in  law,  in  which  he 
entered  vpoa  the  merit*  of  the  case  at  regarded  a  decree  of  pre- 
Jerence pronoHTiced  in  his  favour,  and  which  teat  not  compiained 
of  by  the  advtcator,  wat  not  afierwardt  entitled  to  inject  to  the 
competencjf  (there  being  no  plea  in  law  to  that  effect  entered  bjf 
him  in  the  record  J  of  a  competing  crclitor  diteuuing  the  meritt 
of  tttid  decree  of  preference  in  the  advocation  at  the  inttance  of 
the  ratter,  in  retpeet  the  competing  creditor  had  brought  no  te^ 
parole  adoocatton  at  hit  own  inttance. 

The  proceeding's  in  this  case  originated  in  an  action 
of  multiplepoindtng,  brought  by  the  advocator  in  the 
Sheriff  Court,  for  the  purpose  of  distributing  the  pro- 
ceeds of  a  certain  mortgage  which  had  been  assigned 
to  him,  under  the  obligation  of  his  accounting  to  the 
cedent  for  these  proceeds}  after  deduction  of  all  sums 
due  to  him  bv  the  cedent,  and  of  the  expenses  con- 
nected with  the  transaction.  In  this  action,  after  a 
variety  of  procedure,  the  Sheriff  disallowed  a  certain 
deduction  of  £78,  0.  6.,  claimed  by  the  raiser,  as  not 
being  a  proper  debt  of  the  cedent,  but  sustained  a 
certain  other  deduction  stated  by  the  raiser  of  £280, 
as  being  the  cedent's  proper  debt,  and  preferred  the 
claimauts  in  a  certain  order.  The  effect  of  this  judg- 
ment was  to  increase  the  fund  in  medio  from  £54^ 
19s.  1  Id.,  being  the  amount  consigned  by  the  raiser,  to 
£l59,  5.  8.,  for  which  sum,  with  interest,  the  Sheriff 
decerned  against  the  raiser.  Of  this,  and  certain 
.other  interlocutors,  the  raiser  brought  the  present  ad- 
vocation, <*  so  far  as  they  are  adverse  to  the  com- 
plainer.'*  In  this  process,  Pettr*  a  claimant  in  the 
mnltiplepoinding,  whom  the  Sheriff  had  preferred 
ultimo  locOj  lodged  a  note  of  additional  pleas  in  law,  in 
which,  without  bringing  a  counter  advocation,  he  met 
the  merits,  not  onlv  of  the  Sheriff*s  judgment,  in  so  far 
as  complained  of,  but  also  of  that  other  finding  of  his 
Lordship,  allowini'  the  advocator  credit  for  £280 
(and  which  being  in  his  favour,  was  not  complained 
of),  and  as  to  which  suni  of  £280  the  Sheriff  had  pre- 
ferred another  claimant,  Drummond,  in  right  of  the 
Fife  Hank,  primo  loco^  for  a  balance  of  said  sum  re- 
maining due.  Drummond,  on  the  other  hand,  also 
lodged  a  note  of  pleas,  in  which,  without  objecting 
to  the  competency  of  Petty  being  allowed  in  this 
manner,  and  without  bringing  a  separate  advocation 
at  his  own  instance,  to  discuss  the  merits  of  a  de- 
liverance of  the  Sheriff,  not  submitted  to  review 
in  this  process,  he  entered  upon  the  merits  of  the 


case  as  to  the  £280,  oat  of  which  his  own  claim  of 
preference  arose,  and  was  sustained  by  the  Sheriff. 
This  objection,  however,  having  been  afterwards  stated 
by  Drummond,  and  argued  at  the  debate  in  the  Goter- 
HoQue,  the  Lord  Ordinary  (Jeffrey)  on  26th  February 
1835,  inter  alia^ 

'*  Finds,  atto,  That  it  is  not  competent  for  the  respondent  Petty, 
who  has  brought  no  separate  or  counter  advocation,  to  complain 
in  this  process  of  findings  or  deremitares  on  the  merits  of  the 
claims  or  interests  of  other  respondents,  or  co-defemlers,  in  the 
cause,  wbieb  findings  or  decernitures  are  not  complained  of,  or 
brought  under  review  by  the  advocator ;  and  therefore,  finds  tliat 
the  i?280,  admitted  by  the  judgment  of  the  Sberifl^  must  remam 
at  the  credit  of  the  advocator.*' 

The  grounds  of  this  opinion  were  explained  by  his 
Lordsllip  by  the  following  observations  in  a  note : 

«  The  Lord  Ordinary  most  hold  that  the  case  of  Murdoch 
was  meant  only  to  apply  to  a  question  of  expenses ;  and  it 
truly  imports  do  more  than  that,  in  that  accessary  and  discre- 
tionary question,  a  counter  advocation  (though  competent)  was 
not  necessary ;  and  so  Lord  Mackensie  appears  to  have  viewed 
it  in  the  later  case  of  Easdale ;— as  to  decisions  on  the  merits^ 
and  especially,  in  actions  of  multiplepoinding,  which  frequently 
embrace,  in  one  judgment,  decisions  on  many  totally  indepen- 
dent points,  and  between  unconnected  parties,  it  would  be  strange 
if  an  advocation  by  one  party,  complaining  of  one  finding,  and 
only  reciting  the  interlocutors  In  which  it  was  contained,  should 
entitle  all  the  other  parties  in  the  cause,  without  any  advoca- 
tion on  their  part,  and  without  finding  caution,  to  complain  of 
all  the  other  findings  and  interiocutors  in  the  process.  The 
Lord  Ordinary  conceives  that  no  such  thing  was  ever  held  com- 
petent at  any  period  of  our  practice,  though,  while  advocatioos 
were  permitted  from  interlocutory  judgments,  there  might  be 
more  ground  for  holding  that  they  merely  changed  the  Court  in 
which  the  action  was  to  proceed,  and  transfeired  all  parties  to 
the  higher  tribunaL  Now,  however,  when  advocation  is  gener- 
ally competent  only  after  final  judgment,  and  in  fact,  has  been 
strictly  a  process  of  review,  it  would  seem  impossible  to  deal 
with  it  hi  any  other  way  than  as  other  processes  of  review  an 
dealt  with,  whether  in  the  shape  of  reclaiming  notes,  appeals  to 
the  House  of  Lords,  or  otherwise,  the  principle  in  all  such  cases 
being,  that  the  judgment  (for  it  is  no  longer  a  process  but  a  judg- 
ment, which  is  the  subject  of  common  advocations)  shall  con- 
tinue in  force,  except  in  so  far  aa  it  is  complained  of,  and  with 
relation  to  the  parties  and  interests  sflTected  by  that  complaint. 
The  case  of  expenses  is  obvioosly  |>eculiar.  The  claim  for  them 
is  not  properly  a  daim  for  a  legal  right,  but  a  mere  appeal  to  ibe 
equitable  discretion  of  the  Judges,  before  whom  parties  hare 
been  conducting  a  litigation ;  and  their  allowance  or  disallow- 
ance is  not  the  decision  of  a  canse,  but  an  exercise  of  this  dis- 
cretion, after  all  matters  of  right  and  of  law  have  been  deter, 
mined.  Expenses  accordingly  may  be  claiosed  bj  a  deiender, 
though,  aa  a  party  to  the  suit,  be  can  ask  nothing  but  absolvitor, 
and  can  never  be  in  petitorio  /  and  they  may  be  awarded  to  a 
pursuer  to  a  greater  extent  than  he  may  have  libelled,  or  thoogli 
he  may  not  have  libelled  for  them  at  all.  Wherever  the  Court, 
therefore,  has  the  means  of  reviewing  the  whole  contact  of  the 
litigation,  they  may  be  thought  entitied  to  the  fullest  eaerase  of 
their  discretion  as  to  this  accessary  and  postponed  question. 
The  case  of  Murdoch,  probably  proceeded  on  those  views ;  for, 
though  very  shortly  reported,  it  seems  (from  the  Faculty  report) 
to  have  gone  upon  the  ground,  that  the  whole  cause  on  the  merits 
being  before  the  Court,  they  must  have  power  to  dispose  of  the 
whole  expenses.'* 

Petty  reclaimed,  praying  the  Coort 

"  to  recal  the  said  interlocutor,  to  find  that  nehher  the  said 
George  Miller,  the  Fife  Banking  (Company,  nor  any  one  in  their 
names,  are  entitled  to  credit  for  the  £2IH0  bill  mentioned  in  tb 
record ;  or,  at  all  events,  to  find  that  the  whole  of  the  Inferi 
Court  process  was  removed  to  this  Court  by  the  advocation' 
the  said  George  Miller,  and  that  the  petitioner  was  cntitW^ 
maintain  against  him  and  the  said  Fife  Banking  Coropar>y,'^ 
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clHim  through  him,  any  plean  he  had  maintained  in  the  Inferior 
Court,  and  to  remit  to  the  Lord  Ordinary  to  hear  the  petitioner 
on  the  question  of  the  said  bill,**  8rc. 

Lord  MeaHotrbank,^'!  consider  the  question  to  be  one  of  im* 
poitanre  and  difficulty.  Cases  I  think  should  be  ordered,  and 
the  Judgps  requested  to  reconsider  their  opinions. 

Lord  GfenUe, — I  wish  the  counsel  for  the  Fife  Bank  would 
vpeak  to  this  point,  whether  Drummond  has  not  foreclosed  him- 
M^if  from  making  any  objections  to  the  competency  of  Petty 
noiv  discussing  the  merits  in  relation  to  him.  Drummond  pro- 
bably was  not  bound  to  appear  here  and  discuss  a  preference 
established  in  bis  favour  in  the  Inferior  Court,  but  he  has  come 
voluntarily  forward  and  sisted  himself  in  this  action.  He  has 
lodged  pleas  in  support  of  the  Sheriff's  judgment,  without  any 
objection  to  the  competency. 

H,  RitbeHaon^for  Mr  Drummond, '^Under  the  uncertainty 
arising  from  the  reported  cases,  we  felt  ourselres  obliged  to  come 
forwsrd  to  support  the  judgment  of  the  Sheriff;  and  at  the  de- 
bute before  the  Lord  Ordinary,  we  objected  to  the  competenry 
of  Petty  discussing  us  in  the  shape  he  proposed  to  do.  We 
were  not  bound  to  take  a  plea  of  incompetency.  It  was  for 
Petty  to  make  out  that  be  bad  a  competent  action. 

isord  GUnlee. — I  am  of  opinion  that  Drummond  is  not  now 
entitled,  after  sistiog  bimselft  to  turn  round  and  say  that  be  is  no 
psrty  to  this  action. 

The  Lord  Jmstiee'Clerk, — The  caae  of  Murdoch  referred  to,  was 
a  question  merely,  whether,  in  an  advocation,  expenses  should 
be  allowed  in  this  Court,  of  which  nothing  was  said  in  the  In- 
ferior Court.  That  Question  was  decided  after  getting  the  verbal 
opinion  of  the  other  Judges,  and  it  merely  decided,  that  an  advo- 
cation brought  up  the  question  of  expenses,  without  settling  any 
thing  else.  Whether  an  advocation  brings  up  the  whole  merits 
of  a  rase,  is  still  open.  There  is  no  necessity  for  deciding  that 
here,  as  Druromortd  has  precluded  himself  from  taking  that  ob- 
jection, by  sisting  himself  in  tbe  action. 

In  thin  view  Lordt  Meadowhank  and  Medw^n  kav- 
ing  concurred,  the  Court, 

"  In  respect  that  William  Drummond  has  appeared  in  this  pro- 
cess of  advocation,  and  in  his  pleas  in  law  has  entered  on  the 
merits  of  the  case  as  to  the  bill  for  jC'280,  notwithstanding  any 
preliminary  plea  of  incompetency  under  the  present  state  of  the 
process,  in  hoc  Mtatu  recal  the  interlocutor  complained  of,  and 
remit  to  the  Lord  Ordinary  to  hear  all  parties  on  the  whole 
merits  of  tbe  case,  and  to  do  tbereanent  as  to  his  Lordship  may 
seem  just,  reserving  all  claimst  hinc  inde^  as  to  expenses  of  pro- 
-ces*.** 

I^rd  Ordinary t  leSrty,^  Shaw.  Cheape,  and  H.  Robertson, 
Counsel — James  Stuart,  S.8.C.,  James  Murdoch,  S.  S.C.,and 
John  Shand,  W.S  ,  Agentt,-~T.  B.  Cterh^\J,R.'[ 


\9ih  May  1835. 
Second  DiirinoN.— (J.  R.) 

No.  269. — David  and  WiLLtAM  Phillips,  Advoca^ 
tort^  o.  Daniel  Innbs,  Respondent. 

Master  and  Servant— Apprentice— He/</  that  a  barher*t  offpren^ 
tice  majf  ba  lawfuUif  required  to  attend  hU  matter**  $hop  on 
Sunday  momingt  until  ten  o*cioek,  for  the  purpose  of  Bhaoing 
cuttomers* 

Tbe  advocator,  William  Phillips,  was  bound  an  ap- 
prentice to  the  respondent,  a  barber  and  hair-dresser 
in  Dundee.  The  indenture  bore,  that  Phillips  should 
serve  the  respondent  **  as  a  faithful  and  obedient  ap- 
prentice, and  not  to  absent  himself  from  his  roaster's 
business,  holiday  or  week-day ^  late  hours  or  early,  with- 
o«t  leave  first  asked  and  obtained,*'  under  certain 
peaalties.  Phillips  had  been  in  the  respondent's  ser- 
vice for  about  nine  months  before  the  date  of  this 
indenture,  and  during  that  time,  as  well  as  for  a  short 
period  subsequently^  he  was  accustomed  to  attend  his 


master's  shop  on  the  Sunday  morning^  for  the  pur« 
pose  of  shaving  customers ;  it  being  an  establiahed 
usage  in  Dundee  fur  the  barbers  to  open  their  shops 
early  in  the  morning  of  that  day  for  the  convenience 
of  certain  classes  of  the  inhabitants.  Phillips,  how- 
ever, having  begnn  to  absent  himself  on  these  occa- 
sions, the  respondent  presented  an  application  to  the 
Magistrates  of  Dundee,  setting  forth,  that  from  the 
nature  of  his  trade  and  business,  he  required  the  at- 
tendance of  his  apprentice  on  the  mornings  of  Sunday 
as  on  other  days,  till  at  least  ten  o'clock,  and  that  his 
absence  on  that  day  subjected  him  to  considerable  loss 
and  inconvenience,  and  therefore  praying  to  have  It 
found,  **  that  the  petitioner  is  entitled  to  the  services 
of  his  said  apprentice  at  his  trade  and  businchis  on  khd 
mornings  of  Sunday,  and  until  ten  o'clock  at  least, 
and  ordain  him  to  attend  to  the  petitioner's  trade  and 
business  accordingly,"  &c 

Besides  certain  preliminary  defences  (which  were 
repelled),  Phillips  and  his  father,  the  other  advocator, 
maintained  on  the  merits,  that  it  was  contrary  to  law 
for  a  master  to  require  the  services  of  his  apprentice 
on  Sunday,  except  in  cases  of  "  necessity  and  mercy," 
under  which  rule  it  could  not  be  said  that  public 
shaving  for  hire  fell  to  be  comprehended,  and  refer- 
ence was  made  to  the  several  Statutes  passed  for  the 
proper  observance  of  the  Sabbath. 

On  ISth  August  1834,  the  Magistrates  pronounced 
this  interlocutor : 

'*  Having  advised  tbe  ntinutet  of  debate,  and  whole  proceaa, 
finds  that  it  is  matter  of  public  notoriety,  tbat  among  tbe  great 
body  of  mechanics,  common  labourers,  and  seafaringmen,  resid* 
ing  in  and  frequenting  this  town  and  its  port,  a  very  considerable 
number  are  not  in  tbe  oiie  of  shaving  their  beards  with  their 
own  handii,  but  resort  to  barbers*  shops  in  order  to  be  shavecf, 
many  on  the  evenings  of  Saturday,  but  some  on  tbe  mornings  of 
Sunday :  Finds,  that  however  desirable  it  army  be,  that  the  re« 
sorting  to  shaving  shops  on  the  mornings  of  Sunday  should  be 
discontinued,  if  that  could  be  effected  without  greater  evil,  yet 
it  does  not  appear  to  be  either  necessary  or  ezpnlient,  for  a  due 
observance  of  the  Sabbath,  to  forbid  the  existing  usage,  so  long 
as  the  shops  continue  as  at  present  open  early  in  the  morning, 
and  cloaed  before  the  time  fixed  for  the  commencement  of  di- 
vine service;  for  on  no  occaaion  have  the  authorities  of  the 
town  seen  any  cause  to  regard  the  conduct  of  the  barbers  in  their 
vocation,  or  the  conduct  of  those  resorting  to  their  shops  on 
the  mornings  of  the  Sundays,  as  other  than  decent  and  orderly, 
or  as  apt  to  give  reasonable  cause  of  offence  to  any  man ;  and  it 
appears  very  obvious,  tbat  if  working  men,  who  are  not  them- 
selves accustomed  to  shave,  were  forbidden  tbe  aid  of  the  bar- 
bers in  their  shops  on  the  Sunday  mominga.  many  decently  dis- 
posed men  would  be  prevented  n'om  frequenting  places  of  wor- 
ship, and  associating  in  a  becoming  manner  with  their  families 
and  friends  through  want  of  personal  deatmeas;  and  the  attempt 
to  reduce  the  minor  evil  might  lead  to  some  more  serious: 
Finds,  therefore,  that  in  so  far  aa  the  defender,  the  apprenticct 
is  called  upon  to  aid  hia  maater  in  shaving  his  customers  on  tbe 
morning*  of  Sunday,  before  ten  o'clock,  it  is  not  contrary  to 
the  spirit  of  the  Statutes  regarding  the  Sabbath,  nor  contrary  to 
the  recognised  usages  under  them,  that  the  apprentice  should 
give  such  aid :  But  finda  tbat  the  apprentice  is  not  bound,  not 
IS  it  lawful  for  him  to  work  in  the  malring  of  wigs,  or  in  similar 
employment  not  immediately  necessary  for  the  day ;  and  witti 
this  explanation,  ordains  the  defender,  tbe  apprentice,  to  aid  bif 
master  on  the  morninga  of  Sunday,  when  his  master  has  occa- 
sion for  bis  services,  in  shaving  his  customers, — tbe  work  nQt 
continuing  after  ten  o'clock  in  the  morning :  Finds  the  defen. 
ders  liable  to  the  pursuer  in  the  expenses  of  process ;  appuinti 
that  an  account,"  &c 
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This  jikkiiieat  was  adhered  to  npon  a  reirlainiing 
petition;  wnea  the  present  adTOcation  having  been 
thereafter  brought,  Lord  Jeffrey,  Ordinary,  on  1  Uh 
March  1835,  altered  the  interlocatort  of  the  Magia- 
iratea,  adding  the  following 

'<  yate.^ThU  is  the  firet  instance,  in  so  far  as  the  Lord  Or- 
dinary is  aware,  in  which  a  court  of  law  has  directly  and  post- 
lively  trdaitigdti  handicraftsman  (without  any  pretence  of  ne- 
cessity, or  serioos  urgency)  to  work  at  bis  handicraft  jon  a  Sui»- 
day ;  and  be  certainly  is  in  no  way  anxious  to  establish  such  a 
precedent.  The  cases  of  apothecaries*  shops,  Sunday  trevel- 
fin'g,  and  others  that  were  cited,  are  evidently  quite  inapplicable. 
These ' exceptions  have  been  admitted  (with  more  or  !e«s 
•entpleand  reluctance),  on  the  ground  that  they  may  frequently 
be  .requisite  for  purposes  of  necetsity  and  metv^,  and  that  it 
wou14  be  impracticable  to  investigate  cases  of  occasional  abuse. 
But  it  is  ridiculous  to  speak  of  a  public  shaving  shop  as  an  esta- 
blishment of  such  necessity  as  not  to  admit  of  interruption  for 
a  singfle  day  in  the  week.  If  the  advt)cator  had  refused  to  shave 
the  head  of  a  lunatic,  or  one  whose  skull  had  been  fractured, 
the  cases  would  have  been  parallel.  The  pretence  of  usage — 
especially  such  a  partial  usage  as  is  alleged — is  irrelevant  in  a 
question  of  illegality,  by  violation  of  a  public  law.  That,  and 
the  mitigated  nature  of  the.  offence,  may  account  for  the  conni- 
vance of  the  ciril  and  ecclesiastical  authorities,  and  may  raise  a 
doubt  as  to  the  wisdom  of  proceedings  for  interdict  and  penal- 
ties. But  it  is  impossible  to  connive,  when  these  authorities 
tfM^um  what  they  have  blamelessly  permiUed^  and  actually  subject 
a  man  to  penalties  for  not  doing  what  the  law  has  forbidden. 
As  to  the  alleged  contract  of  the  parties,  it  was  admitted  by  the 
respondent  at  the  bar,  that  if  whut  was  required  was  ifie^at,  the 
contract  must  go  for  nothing.  The  words  are  ambiguous ;  and 
the  whole  argument  of  the  respondent  imported  that  his  sense 
of  them  could  not  be  maintained.  If  holUlayt  meant  Sunday 
(which  is  his  construction),  then  the  contract  must  have  meant 
that  the  apprentice  should  serve  on  Sundays  exactly  as  he  did 
on  week  dsys,  and  that  there  should  be  no  distinction  between 
them.  Yet  be  admits  that  he  could  not  require  him  to  work, 
even  at  shaving,  during  divine  service,  nor  at  wig  making  even  on 
the  Sunday  morning.  If  he  saya  he  should  only  work  when 
consistent  with  law  and  decency,  then  the  Lord  Ordinary  is  of 
opinion  that  be  should  not  work  on  that  day  at  alL" 

The  respondent  reclaimed : 

The  Lard  Jtutice^Clerk.^^  I  see  no  reason  for  altering  the 
judgment  Assuming  the  extent  of  the  usage  in  Dundee,  it  by 
no  meant  follows  that  any  such  custom  is  recognised  by  law. 
No  master  can  compel  his  apprentice  to  labour  on  Sunday. 
The  Statutes  founded  on.  expressly  forbid  the  breaking  of  the 
Sabbath,  and  the  Act  1510,  c.  10,  prohibits  eiery  one  from 
"  handle  labouring  or  working  on  Sabbath-day."  The  practice 
contended  for,  is  struck  at  by  this  provision ;  for  shaving  is  truly 
a  "handle  labouring  or  working.**  But  if  any  thing  need  be 
wanting  to  render  illegal  any  such  practice,  the  Confession  of 
Faith,  made  part  of  the  common  law  of  the  land  by  1690,  c. 
SI.  sec.  6,  is  clearly  to  the  point.  The  only  qualifications 
which  can  be  received  in  the  eye  of  the  law,  are  the  palliatives 
of  "necessity  and  mercy."  Shaving  cannot  come  under  this 
qualificiftion,  when  done  for  hire  in  a  public  shop.  It  is  not 
clear  that  the  keeping  open  of  any  shops  whatever  oti  Sunday 
Is  legal.  The  very  taking  of  hire  removes  the  question  from 
the  qudifioation  of  an  act  of  mercy ;  and  the  necessity  of  the 
operation  is  a  mere  question  of  circumstances.  Repress  the 
nsit^e,  and  a  different  arrangement  would  be  the  consequence. 
The  question  then  comes  to  be,  not  whether  the  apprentice  may 
be  entitled  to  break  bis  indenture  on  Sunday ;  but  whether  he 
•ball  be  punished  for  not  serving  bis  master  on  Sunday,  seeing 
that  that  day  is  set  apart  for  religious  observances  ?  The  fact  of 
the  apprentice  having  served  on  the  morningn  of  Sunday  for 
some  months  without  objection,  is  entitled  to  no  consideration. 
The  question  is  one  strictly  of  conscience,  and  he  was  entitled 
to  alter  his  mind  in  that  respect  on  any  given  moment.  Con- 
sidering, therefore,  that  the  services  required  of  the  apprentice 


are  in  themselves  unlawful,  I  am  of  opinion  that  the  Lord  Or- 
dinary's interlocutor  is  right. 

J*ord  Meadowbank. — I  dissent  from  the  position  assumed  by 
the  Lord  Justice- Clerk.     I  see  nothing  in  the  Statutes,  or  in 
the  common  law,  or  in  the  Christian  religion,  against  the  usage 
ttnder  cunsideratioo.     I  am  of  opinion  that  the  Statutes  mere- 
ly prohibit  the  keeping  of  fairs  and  markets  on   Sunday,  or 
manual  labouring  (as  the  kibour  or  culture  of  the  ground),  and 
that  they  do  not  contemplate  a  question  of  this  complexion. 
Unquestionably,  religion  has  pointed  out  various  observances 
which  mast  be  maintained,  but  I  think  it  a  beautiful  feature  of 
that  religion,  that  it  conaidera  the  exigencies  of  aodety,  and  that 
so  long  as  these  observances  are  not  aaaailed,  certain  modifio^ 
tions  may  be  permitted.     Thus,  it  baa  never  been  eonsidered 
that  traveUtng  on  Sunday  is  illegal,  or  the  keeping  open  of  apo- 
thecaries' shops,  or  inns  and  taverns.     No  doubt  these  are  fre* 
quently  abused,  but  tbey  ar^  permitted,  in  order  to  suit  the  altered 
circumstances  of  society,  and  are  in  the  main  highly  beneficial. 
Alleged  breaches  of  the  Sabbath-day  must  always  be  qoestioas 
of  degree.     Frequently  it  would  be  impossible  for  the  law  te 
vindicate  itself,  so  that  in  moat  cases  it  ia  necessary  to  leave  it 
to  the  consciences  of  individuals  themselves.     I  ens  sorry  tb«t 
this  action  ever  came  into  Court ;  but  in  the  view  in  which  I 
look  upon  it,  I  must  judge  of  it  as  a  question  of  degree.     In  tbii 
particular  case,  the  apprentice  is  only  asked  to  assist  in  shaving 
his  master's  customers  between  certain  hours  on  Sutiday  mom. 
ings.     These  probably,  by  their  emplojrmenta,  or  by  distance, 
cannot  get  the  operation  performed  on  Saturday  evening.    San- 
day  moniing  they  must  therefore  accept.     Many  ere  then  pat 
in  a  condition  of  appearing  at  church,  who  would  otherwise  be 
debarred  from  public  worship.     Who  then  can  say  that  such  s 
usage  is  reprehensible,  far  less  illegal  ?     The  takinf^  of  hire  can- 
not affect  the  queation  in  such  a  light.     The  giving  a  lecom- 
pense  in  inns,  taverns,  or  apothecaries'  shops,  baa  never  beee 
considered  illegal.     I  am  therefore  of  opinion  that  the  apprentice 
may  be  compelled  to  give  bis  services  to  bis  roaster  for  the 
limited  purpose  of  shaving  on  Sunday  oiorniag  %  and  I  an  thene- 
fore  for  altering  the  interlocutor. 

Lard  GtenUe. — I  concur  entirely  in  what  baa  been  aaid  hf 
Lord  Meadowbank.  We  are  all  agreed  that  a  person  may  acquit 
himself  of  the  operation  on  a  Sunday  morning,  without  breakiuft 
upon  the  law  of  God  or  man.  The  act  itself  is  not  illegal  I 
cannot  therefore  see  how  an  act  not  illegal  in  itself  afaould  change 
its  character,  and  become  illegal  on  being  delegated  to  another. 
I  know  no  law  against  the  demand  made  by  the  maater ;  and,  in- 
deed, the  apprentice  is  barred  now  from  oli9e«;ting,  seeing  that  be 
has  homologated  by  attending  for  some  months,  and  working  at 
hia  master's  business  on  the  mornings  of  Sunday.  I  am  for 
altering.  • 

Lord  Mtdufyn, — Ever  since  I  heard  of  this  case,  I  have  fek 
great  unwillingness  to  approach  it  $  and  much  should  I  lament 
if,  from  the  view  which  I  take  of  it,  any  portion  of  the  commu- 
nity should  suppose  that  I  have  not  the  same  respect  for  tiie 
Christian  Sabbath  that  the  Lord  Ordinary  baa  shown  ;  or  if  soy 
opinion  of  mine  should,  in  the  smallest  dep^rce,  lead  to  its  profa- 
nation. I  assuredly  do  not  participate  m  any  of  the  doubts 
which  have  been  recently  raised,  or  rather  renewed,  by  one  emi- 
nent both  for  talent  and  statiou,  as  to  tbe  enduring  obligation  of 
the  Sabbath ;  and  moat  anxiously  do  I  desire  to  aee  both  iti 
rest  enjoyed,  and  its  duties  discharged,  generally  by  all  ranks  of 
society,  both  high  and  low,  in  a  very  different  manner  from  what 
human  laws  can  ever  enforce,  or  ought  ever  to  attempt  to  enforce. 
By  the  law  of  this  land,  the  profanation  of  the  Sabbath  is  to  be  pre- 
vented, and  open  violations  of  that  sacred  day  are  to  be  punish- 
ed ;  and  we  are  called  upon  to  say,  when  sitting  ia  a  civil  conrt, 
whether  by  the  law  and  practice  of  this  country  it  is  unlawful  to 
enforce  a  special  contract  of  apprenticeship  in  the  way  in  which 
the  master  claims  right  to  enforce  it  here.  This,  like  every 
other  question  of  the  kind,  is  a  question  of  degree.  The  ap- 
prentice here,  cannot  pretend  that  be  did  not  know  what  would 
be  required  of  him  before  he  became  the  respondentia apprentirei 
He  went  into  the  service- on  1st  July  1633,  but  it  whs  only  is 
March  1834,  that  he  entered  into  a.  regular  indenture  ;  and  it  U 
admitted  that  he  attended  every  Sunday  during  the  hoars  fe> 
quired  of  him,  till  4th  May  1834.     His  indcuture  si}eciAlIy 
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binds  bioi  to  attend  holiday  and  weekday.  Thus,  he  well  knew 
the  custom  of  the  trade,  and  what  would  be  required  of  bini« 
and,  if  he  had  scruples  which  prevented  him  from  acting  accord- 
ing' to  any  of  its  customs,  he  should  have  betaken  Jiiroaelf  to 
niiotbcr  employment.  And  even  now,  if  it  were  Mid,  which  it 
i*  not,  or  if  it  appeared  with  the  least  degree  of  probability 
to  be  true,  that  sincere  religious  scruples  influenced  the  conduct 
of  the  apprentice,  and  that  be  ^vas  acting  under  the  conscientious 
adrire  of  his  father ;  that  a  warmer  zeal,  and  a  deeper  Kense  of 
bi:<  duties  to  his  Maker,  had  induced  the  father  to  establish  in 
bis  fdfflily  a  morning  religiom  exercise,  which  this  secular  em- 
ployment alone  prevented  the  boy  from  attending ;  or  if  he 
eou!d  say,  that  there  being  no  evening  Subbath  school,  he 
wished  to  join  some  morning  institution  of  this  kind  during 
those  hours,  I  should  have  much  more  sympathy  with  the  plea 
of  the  advocator  than  I  at  present  have.  But  the  question  is,  is 
this  illegal  ?  The  Act  1579,  c.  70,  is  founded  on,  which  is  for 
"  di»cbarge  of  markets  and  labouring  on  Sabbath  days,  or  play« 
ing  ur  drinking  in  time  of  sermon."  For  execution  of  this  Act, 
H  commission  of  Justiciary  is  to  be  granted  to  some  person  in 
every  pariah  at  the  request  of  the  minister.  Whether  in  many, 
or  in  any  parishes,  this  Act  was  ever  enforced  we  know  not,  and 
sure  I  am,  that  it  never  was  enforced  in  such  a  manner  aa 
would  have  interfered  with  such  a  practice  as  this.  For  it  is 
a  melancholy  truth,  that  at  that  time,  and  for  long  after,  our 
people  had  not  thrown  off  the  license  of  Roman  Catholic  times, 
and  the  sanctity  of  the  Sabbath  was  violated  with  an  inde> 
cency  whicb^  in  the  present  day,  would  be  regarded  with  the 
utmost  abhorrence. — See  Dr  Gook^s  history,  Vol.  II.,  p.  43.— 
How  little  this  Act  was  ever  enforced,  and  how  thoroughly  it 
must  have  fallen  into  desuetude,  appears  from  the  Acts  againat 
gui^g  of  saltpans  and  kilns,  fishing  of  salmon,  hiring  of  shearers, 
on  Snndaya,  passed  in  1640.  The  only  Act  to  be  attended  to 
is  1661,  c.  18.  which  came  in  place  of  those  which  were  re- 
scinded at  the  Restoration,  and  farther  prohibits  using  of  mer- 
chandise on  the  Lord*«  Day;  and  all  other  profanation  thereof. 
Now  when  I  recollect  that  the  law  could  not  interfere  either 
with  the  apprentice  himself,  or  the  keeper  of  a  public-house,  if 
be  spent  tooae  three  hours  every  Sunday  rooming  in  drinking 
there,  to  aa  to  unfit  him  for  appearing  in  ehurch,  1  cannot  but 
ihiok  it  would  be  a  aingular  intorpretation  of  a  law  which  would 
yet  shut  up  that  place  where  the  common  people  who  are  not 
qualified  to  ahave  themselves,  may  be  fitted  for  appearing  decent 
and  clean  in  the  Sanctuary.  Since  the  lawallowrs  public-housea 
to  be  kept  open,  except  during  divine  service,  could  you  sanction  a  ' 
Fervaiit  hired  to  attend  in  it  refusing  to  attend  at  all  on  Sundajr  ? 
What  is  required  of  the  boy  in  thia  caae  does  not  ivterfere  with 
bis  own  attendance  at  church,  and  the  evening  Sabbath  school 
too;  and,  if  he  waa  not  to  assist  in  'shaving  his  master's  cuato- 
raers  to  fit  them  also  for  attending,  I  agree  with  the  Magistrates, 
that,  to  avoid  a  smaller  evil,  yon  would  be  encouraging  a  much 
greater ;  and  I  am  not  for  giving  any  apology  to  the  lower  classes 
of  Dundee  to  absent  themselves  from  church  on  Sunday*  This 
ap|)rentice  refuses  to  shave  on  Sunday  morning  because  H  ia 
working  .on  ^he  Sabbath  day.  May  not  a  domestic  aervant  who 
shaves  his  master  say  the  same  ?  Are  you  to  make  an  excep- 
tion in  his'  case  ?  If  he  may  refuse  to  shave,  may  he  not  also 
refuse  to  do  any  other  work  in  the  house  ?  May  not  the  cook, 
on  the  same  ground,  object  to  dresa  the  dinner,  and  the  footman 
to  place  it  oa  the  table  ?  I  see  no  distinction  in  point  of  prin- 
ciple, only  a  little,  and  but  a  little,  in  degree.  No  doubt  to 
shave  a  poor  man  on  Sunday,  who  has  not  the  implements  or 
skill  to  shave  himself,  is  not  altogether  a  work  of  necessity  or 
merry.  There  is  no  absolute  physical  necessity,  but  surely  there 
is  a  moral  necessity  to  fit  him  with  decency  and  propriety  to  as. 
sociate  with  his  fellow  Christians  in  worshipping  together  their 
God  and  Saviour,  who  has  said  that  the  Sabbath  was  made  for 
man,  and  must,  in  some  measure,  be  accommodated  to  his  state 
and  condition  here.  I  know  of  no  instance  where  .the  views 
which  have  dictated  this  judgment  have  been  carried  so  far,  ex- 
cept by  the  Puritana  in  1660,  who  petitioned  for  an  enactment 
from  the  Long  Parliament  that  **  no  one  shall  run  on  the  Sab- 
bath day,  or  walk  in  bis  garden,  cook  victuals,  make  beds,  sweep 
btmse,  cut  hair,  or  shave.**  I  do  not  wish  to  see  the  prevalence 
of  such  ctutctfflcnla  in  our  times.     They  would  lead  to  no  goody 


but  most  probably  to  much  evil.     Hia  Lordship  concluded  by 
quoting  a  Council  of  the  Church  in  illustration  of  his  opinion. 

The  Coan 

**  Alter  the  interlocutor  of  the  Lord  Oidinary;  remit  iimpUdker 
to  the  Magi;»trateH  ;  find  expenses  due ;  allow  an  aecoont,"  Sec. 

'  Advocator*'  Authoritl»»s.  — 150.%  c.  83;    1579,  c  70  ;    \&9i, 
c.  124;  .1503^  c.  163;  1694,  c.  201  ;  1661,  e.  18.  .. 

Lord  Ordinartf,  Jeffrey — AcL  D.  MNelll  and  Fatton;  G. 
F.  Davidson,  W.S.,  ^-iaetU*  ^-^  Atu  P.  Rubtfrt^on  and  Am 
M*Neill;  Charles  Fibber,   S.S.C.«  ^^eni. -.  Mr   XhooMonb 


20/A  May  1835. 

Teind  Court.— (G.  D.) 

No.  270. — The  Rev.  John  Stewart,  Minister'  of 
Blair-Atholl^  Pursuer,  v.  Load  Glenlyon  ANjy 
Others,  Heritors  of  Blair^Atholl,  Defenders, 

Teinds — Stipend— Augmentation— Glebe — A  minister  being  in 
poisession  of  a  glebet  from  which  he  derived  income  to  an  unu»u<U 
extent — Held  ihnt  this  circumstance  ought  l>»  be  taken  into  ac* 
count  in  firing  what  was  a  proper  augmentation  vj  his  stipend. 

The  pursuer,  as  minister  of  the  parish  of  Blair* 
AthoU,  brought  a  process  of  augmentation  of  his  sti« 
pend,  in  which  a  question  arose  as  to  whether  th« 
value  of  the  pursuer  s  glebes  ought  to  be  taken  into 
account  in  modifying  the  stipend.  It  appeared  thai 
the  population  was  about  two  thousand  four  hundred, 
— that  the  proven  rental  was  £14,120  Sterling, — that 
the  parish  was  about  twenty-seven  miles  in  length  and 
twelve  in  breadth — the  inhabited  part  of  it  being,  hbvr* 
ever,  only  eighteen  miles  in  length,  and  a  considerablo 
portion  of  it  being  ocoapied  by  deer  forests.  It  com* 
prehended,  originally,  fonr  dififerent  parishes,  viz. 
Blair,  Lude,  Strowan  and  Kilmaveonaig.  Each  of 
these  parishes,  which  were  now  united,  had  a  separatia 
glebe.  The  glebes  of  Lnde  and  Kilmaveonaig  were 
of  small  extent,  and  yielded  about  £21,  10s«  yearly* 
The  fflebes  of  Blair  and  Strowan  which  had  been 
united,  lay  in  front  of  Blair  Castle ;  and  one  of  the 
Dukes  of  Atholl,  about  seventy  years  ago,  being  de- 
sirous to  get  possession  of  this  ground,  entered  into 
an  ezcambion  with  the  minister,  with  the  sanction  of 
the  presbytery,  by  which  the  Duke  gave  to  the  mt* 
nister  a  more  extensive  glebe,  about  two  miles  from 
the  church,  to  which  glebe  the  manse  was  removed. 
This  glebe  was  afterwards,  as  the  pursuer  alleged^ 
much  improved,  and  the  portions  of  it  let  were  stated 
by  him  in  this  process  to  yield  a  rental  of  £80,  10f« 
per  annum,  and  the  portion  of  it  in  his  own  hands  to 
be  worth  £15  per  annum — being  a  total  of  £95,  10s* 
per  aim  urn.  1  he  heritors  did  not  dispute  the  accu- 
racy of  this  statement,  so  far  as  regarded  the  portion 
actually  let,  but  they  alieffed  that  the  portion  in  the 
pursuer's  possession  would  let  for  £55  per  annum, 
being  a  total  of  £129,  12s.  per  annam.  In  1786,  an 
augmentation  was  awarded,  by  which  the  stipend  was 
fixed  at  three  chalders  of  victual,  half  meal  half  bear, 
and  £56  Sterling  in  money.  In  1813,  the  stipend 
was  again  augmented,  and  was  fixed  at  six  chaidera 
of  victual,  with  £52,  10.  4.  of  money,  and  £8,  6.  8. 
for  communion  elements.  This  stipend  amounted, 
according  to  the  average  prices  of  the  seven  vears 
preceding  the  present  actioo,  to  £151,  6.  4h,  and  £8« 
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6t.  8d.  fttr.commnnion  elements ;  and  by  conTorting 
the  monev  into  Tictual  at  the  same  aTerage,  it  gaye 
nine  cbalaers  three  bolls.  The  pursuer  required,  in 
the  present  process,  that  his  stipend  should  be  raised 
to  sixteen  ohalders.  Lord  Glenlyon,  the  opposing 
and  prineipal  heritor  in  the  parish,  admitted  that  this 
would  be  a  fair  stipend,  if  the  pursuer  had  only  pos- 
sessed an  ordinary  glebe,  but  he  contended,  that,  in 
awarding  the  aogmentatloo,  the  unusual  Talue  of  the 
glebe  should  be  taken  into  account.  On  18th  De- 
cember 1833,  this  interlocutor  was  pronounced  : 

**  The  Iiords  liaving  advised' the  scheme  of  the  rental  and  the 
prepared  state,  and  heard  counsel  for  the  parties — In  respect  it 
is  maintained  by  the  defenders  that  the  pursuer  being  in  posses- 
sion and  enjoyment  of  glebes  from  which  he  derives  income  to 
an  unusual  extent,  and  such  as  ought  to  weigh  with  the  Court 
in  fixing  what  is  a  proper  augmentation  of  the  pursuer*s  present 
stipend — Before  answer,  appoint  parties  to  prepare  minutes  of 
debate,  to  be  lodged  with  the  clerk  by  the  Uth  January  next, 
and  to  be  revised-  by  the  parties,  and  printed  and  boxed  on  or  be- 
fore the  tenth  sederunt  day  in  January  next  of  the  Court  of 
Session." 

At  the  advising,  after  the  minutes  were  lodged  on 
5th  February  1834, 

Lord  JuUice'Cltrk  said.  The  case  of  Wilton  was  decided  on 
the  special  circumstance,  that  the  glebe  had  been  part  of  the  old 
popish  benefice.  Not  a  part  of  the  glebe,  in  the  proper  sense 
of  the  term,  but  part  of  the  benefice.  It  was  therefore  held 
that  the  general  principle  was  totally  inapplicable.  The  case 
did  not  in  the  least  interfere  with  the  decision  in  the  case  of 
Beitb.  A  learned  person,  now  tiu  mure,  fell  into  a  great  error 
in  holding  the  general  question  to  be  open,  looking  to  the  case  of 
Wtltoo,  which  was  no  case  at  all  on  the  general  principle.  What 
is  the  caae  before  your  Lordships  ?  Can  any  one  hesitate  in 
holding  that  it  is  nothing  difierent  from  the  case  ol  Beith,  where 
a  fiinn  had  been  exchanged  for  the  old  glebe.  Here  there  was 
a  union  of  four  glebes  from  adventitious  circumstances ;  and  to 
get  rid  of  an  annoyance,  the  noble  Duke,  with  his  usual  liberality, 
gave  this  land  in  exchange  fur  the  glebe.  It  is  quite  clear  that 
yott  cannot  take  ic  into  account  in  setting  a  value  on  this  bene- 
fice. 1  bold  it  a  fixed  principle  in  teind  law,  that  as  this  glebe 
is  the  result  of  a  fair  exchange,  it  cannot  be  taken  into  account 
in  estimating  the  value  of  the  benefice.  We  must  judge  of  this 
augmentation  by  looking  upon  it  as  an  augmentation  asked  solely 
out  of  the  teinds  of  the  parish.  I  have  formed  this  opinion 
deliberately  on  attending  to  all  the  cases. 

Lord  Craigie, — I  am  not  altogether  convinced  by  the  reasoning 
of  the  Lord  Justice- Clerk,  and  I  would  wish  time  to  consider. . 

Lord  Prttideni.'^V/ ith  regard  to  Wilton,  I  remember  per- 
fectly well  that  the  land  was  not  a  glebe,  properly  speaking,  but 
part  of  the  old  popish  benefice.  I  confess  tne  Duke's  mode  of 
proceeding  in  the  excambion,  in  the  view  here  contended  for, 
seems  to  have  been  something  like  taking  oat  of  the  one  pocket 
to  put  into  the  other.  He  offered  an  advantage  to  the  minister 
in  the  exchange  of  the  glebe,  and  now  be  aaya,  true,  bot  when 
you  come  to  an  augmentation,  you  are  just  to  get  so  much  leas 
stipend.  If  this  bad  been  proposed,  would  the  presbytery  or 
tbe  minister  ever  have  agreed  to  it  ? 

Lord  GUHet, — I  think  tbe  possession  of  this  glebe  is  no  bar 
to  an  augmentation.  The  decisions  go  to  that,  and  no  farther. 
But  tbe  question  is,  whether  the  value  of  the  glebe  is  nut  to  be 
taken  into  consideration  ?  I  think  the  majority  of  the  cases  go 
to  show  that  it  ought  to  t»e  taken  into  account.  I  don*t  sa^  that 
it  is  decided  one  way  or  the  other,  but  I  think  the  majontjr  of 
the  cases  are  as  I  say.  I  see  one  case  in  161 1  (Allan  v.  Kuig's 
Ccllege  of  Aberdeen),  in  whidi,  if  I  can  t»elieve  the  Faculty  lie- 
port,  the  principle  contended  for  was  given  effect  to.  In  com- 
plying with  the  Act  of  Parliament,  by  giving  suitable  stipends, 
are  we  not  to  take  into  account  the  value  of  the  t»enefice  ?  There 
is  no  evidence  that  the  old  gl^be  was  of  less  value  than  the  Jand 
given  in  exchange.  All  the  documents  bear  that  it  was  a  fair 
atid  equal  exchange,  and  I  think  we  must  take  it  into  account 


I.ard  Meadowbank, — lam  of  the  same  opinion;  but  if  Lord 
Craigie  wishes  delay,  it  is  needless  to  deliver  an  opinion. 

lAtrd  Mackenx'e, — There  are  two  questions  in  the  present 
process:  !«/,  Whether  tbe  extra  value  of  the  glebe  is  to  be 
taken  into  account  ?  and  2d,  What,  in  tbe  circurnKtsnces,  should 
the  augmentation  t»e?     The  first  point  mosit  be  first  determiiie«L 
There  is  no  question  here  as  to  the  competency  of  awnrditig  lui 
augmentation,   but  whether  the  glebe  is  to  be  taken  into  sr- 
count,  without  augmentation  ?     I  think  it  is  nor  enough,  that  in 
various  cases  the  point  has  been  assumed,  if  it  has  nut  been  ex- 
pressly determined  one  way  or  the  other.     There  was  a  differ- 
ence of  dfiinion  in  all  the  cases,  as  to  the  circumstances;  aiid 
the  Court,  without  adjudicating  the  general  principle,  fixed  lo 
and  so.     The  most  that  can  be  alleged,  is,  that  in  une  case  the 
point  was  decided.  •  I  can*t  hold  that  conclusive,  as  I  doirt  »ee 
that  it  was  set  down  as  an  adjudication  of  tbe  general  puinl  of 
law.     Therefore,  I  think  the  question  is  open,     in  thti)  view, 
there  are  various  things  to  t»e  considered:  I  si.  By   1572,  c.  4^ 
the  glebe  was  not  limited  to  four  acres.     It  was  to  be  four  arrrs 
at  the  least.     But,  there  was  no  provision  that  it  »bould  not  be 
larger.    2d,  A  manse  and  glebe  was  ordered  to  be  provided 
for  the  minister,  before  the  commissions  were  granted  to  give 
stipend  out  of  the  teinds  at  alL     This  is  pUin  froio  the  dates  of 
the  Statutes.     3d,  Aftenvards  the  stipends  were  ordered  to  be 
provided,  not  of  a  certain  relative  amount,  but  fur  a  sufficieat 
maintenance  out  of  the  teinds.     It  therefore  appears  to  me,  thst 
as  a  iitfficient  maintenance  was  ordered  to  be  provided,  after  a 
manse  and  glebe  had  been  given,  that  it  mu«t  be  held  that  the 
fact  of  the  minister  having  previously  a  manse  and  glebe,  arsi 
to  be  taken  into  account.     And  such  has  been  the  prsctice. 
Did  a  minister  ever  get  an  augmentation  modified  from  the  teinds, 
as  if  he  had  had  do  aaaiiae  and  glebe  ?     He  never  did ;  and  even 
heiv,  all  that  tbe  minister  savs,  is,  that  the  extra  glebe  is  not  to 
be  taken  into  account.     It  is  admitted  that  we  are  to  consider 
that  he  has  a  glebe,  and  are  we  not  then  to  consider  the  trne 
glebe,  but  a  fictitious  one.     If  we  are  to  look  at  tbe  glebe  at 
all,  how  are  we  to  shut  our  eyes  to  the  true  casic.  and  to  form 
an  idea  of  a  false  one  ?     I  find  no  authority  for  tbia  in  the  Sta- 
tutes, or  any  where  else.     We  must  execute  our  duties  as  rom* 
nisiionera  under  the  Statutes,  and  give  a  aufficivnt  mainteiu 
ance,  and  nothing  more.     We  are  here,  however,  asked  to  gite 
something  more.     I  think  it  impossible  to  do  so.     As  to  tbe 
augmentation  to  be  awarded,  where  there  is  a  mortificNtion,  I 
would  not  wish  ta  express  an  opinion  on  that  point.     There  it 
is  tbe  will  of  tbe  mortifier  to  give  something  to  the  miuiiaer, 
over  and  atiove  his  stipend. 

Lord  MoHertijf,~^l  have  formed  an  opinion,  but  I  would  not 
wish  to  deliver  it,  if  the  case  is  to  be  delayed.  I  think  all  the 
cases  are  consistent,  except  the  case  of  Old  Deer,  wbich  is  beSwt 
the  others. 

Lord  Presideni,-^!  do  not  agree  with  Lord  Gillies,  that  tbe 
exchange  is  to  be  presumed  to  have  been  equal.  I  know  a  esse 
where  a  farm  of  forty-five  acres,  and  a  manse  built  on  it,  a-as 
given  in  exchange  for  a  steep  brae.  I  think,  however,  that 
there  should  be  a  bearing  in  presence,  that  the  point  may  be 
solemnly  determined. 

cameagiin 


After  a  full  bearing  io  preaeBoe^  the 
to  be  advised  to»day* 

Lord  Juffiof-Gfedfr.— Where  tbe  glebe  has  been  possessed  for 
a  length  of  time  under  an  excambion,or  in  virtue  of  a  legislatire 
enactment,  giving  power  to  feu,  I  think  your  Lordships  do  not 
put  a  fair  interpretation  on  the  decisions,  if  you  hold  that  tbe 
extra  value  of  the  glet»e  is  to  be  taken  into  account  in  awarding 
an  augmentation.  Keeping  in  view  that  the  maintenance  of  the 
clergy  is  a  burden  on  the  teinds  alone,  I  am  greatly  moved  by 
the  able  argument  of  tbe  Dean  of  Faculty  on  the  Statutes  snd 
decisions,  that  the  provision  to  be  made  by  us,  as  Commission- 
ers, is  to  be  over  and  above  tbe  manse  and  glebe.  Manjr  of  the 
glebes  existed  and  were  possessed  before  the  Reformation,  and 
had  no  reference  to  the  burden  laid  on  tbe  teinds.  The  words 
**  by  and  attour  the  manse  and  glebe,"  are  inserted  in  all  our  d^ 
cisions  awarding  augmentations.  I  will  not  detain  yoor  Lcnf- 
shipa  bv  enlarging,  as  I  might  do,  on  the  Acta  of  Pariiamenr, 
but  will  proceed  at  once  to  those  decisions  on  wbich  I  think  it 
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dear  tbit  this  principle  bas  been  acted  on  for  a  long  period. 
Not  to  Bay  mucb  of  tbe  cases  referred  to  by  Sir  John  Connell  in 
1806  and  1609,  I  come  down  Co  St  Madoes  in  1818»  and  Beitb 
in  1822.     St  Madoes,  as  mentioned  in  tbe  papers,  was  one  of 
ibe  smallest  parisbes  in  Scotland.     Tbe  augmentation  was  op- 
posed by  tbe  principal  heritor,  on  tbe  ground  tbat  tbe  minister 
was  in  possession  of  a  glebe  of  nearly  twenty-four  acres  of  cbe 
richest  rand  in  tbe  Carseof  Gowrie,  and  which  was  at  that  time, 
without  doubt,  worth  £5  an  acre,  yet  your  Lordships  disregarded 
tbe  objection,  and  modified  a  stipend  of  fourteen  cbalders,  which 
would  undoubtedly,  in  1818,  have  been  given  as  tbe  proper  stipend 
for  socb  a  carp,  neither  more  nor  less,  although  there  had  been 
only  an  ordinary  glebe  of  four  acres.     It  is  necessary  to  attend 
to  what  was  stated  in  the  record  in  that  case, — that  in  1812  your 
Lordibips  had  modified  to  the  minister  of  Stair,  the  ordinary 
stipend  for  tbe  cure,  although  tbe  parish  was  small,  and  the 
minister  had  a  glebe  of  thirty-two  acres  of  good  land,— that  to 
the  minister  of  Langholm,  though  he  had  a  glebe  of  fifty  acres, 
yon  bad  given  a  stipend  of  twenty-five  cbalders,— «nd  that  to  tbe 
minister  of  Seoon,  although  there  was  a  glebe  of  twenty-five 
acres,  yon  had  given  fourteen  cbalders.     All  these  instances 
were  referred  to  in  the  case  of  St  Madoes.     Then  came  the  case 
of  Beitb  in  1822— the  papers  in  which  I  have  before  me.     It  was 
strongly  stated  and  averred,  that  the  old  glebe,  on  which  the 
town  of  Beitb  was  now  feued,  had  been  exchanged  for  a  furtn  in 
the  neighbourhood,  which  could  have  been  let  for  JS200  a-year, 
menriog  to  tbe  minister  a  proper  extent  of  glebe,  and  it  was  nut 
denied  that  it  could  have  been  let  for  £150  a-year,  yet  your 
lordships  awarded  a  stipend  of  seventeen  cbalders.     The  heri- 
ton  reclaimed  by  a  petition  now  before  me,  stating,  that  after 
tbe  argument  which  bad  been  maintained,  and  tbe  opinions  de- 
hvered,  they  would  not  resume  Che  argument  as  to  the  propriety 
of  taking  into  account  the  glebe ;  but  they  craved  that  tbe  stipend 
awarded  might  be  reduced,  as  too  great  for  the  circumstances  of 
tbe  parish,  although  tbe  glebe  was  not  taken  into  account  at  all. 
The  Court,  by  a  majority  of  one,  reduced  the  stipend  to  sixteen 
cbalders,  which  was  still  eqtial  to  any  stipend  in  tbe  presbytery, 
except  tbe  presbytery  seat     I  think  that  this,  following  on  such 
a  train  of  dedaions,  leads  to  the  conclusion,  that  where  tbe  glebe 
can  be  traced  as  tbe  proper  glebe,  the  decided  weight  of  authority 
is  in  favour  of  the  augmentation  being  given,  without  reference 
to  the  extra  value  of  tbe  glebe.     I  have  only  to  add,  that  if  at 
this  time  of  day  we  are  to  commence  an  inquiry  into  tbe  value 
of  glebes,  and  take  them  into  account  in  modifying  tbe  stipends, 
it  is  difficult  to  see  where  we  are  to  stop.     It  wiU  no  doubt  be 
said,  that  it  is  only  extraordinary  glebes  that  are  to  be  taken  into 
account,  but  tbe  principle  is  tbe  same  as  to  all  glebes,  and  would 
lead  to  an  inquiry  in  every  case.     I  think  that  both  principle 
and  tbe  weight  of  tbe  decisions  is  in  favour  of  considering  only 
the  cireumatancet  of  tbe  parish,  without  regard  to  the  value  of 
tbe  glebe. 

Lord  Balgraif.'—In  many  of  the  general  statements  of  the 
Lord  Justice-Clerk  I  agree,  but  not  entirely  in  tbe  decision  he 
would  arrive  at.  If  I  thought  the  decisions  of  the  Court  bad 
been  uniform,  I  would  not  disturb  them,  but  I  do  not  think  this 
has  been  the  case.  Therefore  we  must  resort  to  other  grounds. 
It  is  true,  as  argued  by  the  Dean,  that  the  teinds  are  the  proper 
funds  for  the  support  of  the  clergy.  There  is  no  doubt  also, 
that  the  glebe  was  intended  not  to  form  part  of  the  revenue*  but 
for  tbe  personal  convenience  of  the  clergy.  Accordingly,  I  ad- 
mit that  the  decisions  are  uniform  to  this  extent,  that  ^though 
tbe  glebe  is  a  little  more,  perhaps  double,  or  where  there  is  a 
mortification,  yonr  Lordships  are  not  generally  to  take  it  into 
account  This  is  the  general  rule ;  but  to  enforce  it  blindly 
would  lead  to  injoatiee.  How  it  has  arisen  that  the  minister  of 
the  united  parishes  has  right  to  all  tbe  glebes  of  the  united 
parisbes,  whether  from  nothing  being  said  in  tbe  decree  of  union 
to  tbe  contrary,  or  how,  I  cannot  say.  But  this  is  the  law ;  and 
where  the  glebes  lie  together,  they  may  be  for  tbe  convenience 
and  personal  accommodation  of  the  minister;  but  where  they  are 
separate,  I  do  not  see  how  this  principle  can  apply.  They  are 
not  in  that  case  for  tbe  personal  convenience  of  the  ffliniater,  but 
for  adding  to  his  revenue.  On  this  ground,  I  am  of  opinion  that 
this  ease  la  an  exception  to  the  general  rale,  and  that  the  glebe 
ought  to  ba  taken  iofio^acouuit,  although  it  does  not  bar  an  aug- 
uentatiou. 


Lord  GtenUe, — I  go  on  tbe  case  of  Wilton,  and  I  think  it 
leads  to  taking  the  glebe  into  account  in  awarding  the  augmen- 
tation. 

Lord  Prnident, — I  agree  with  tbe  Lord  Justice- Clerk ;  and  I 
think  that  in  all  cases  relating  to  the  livings  of  ministers  in  Scot- 
land, it  'u  of  advantage  to  recur  to  the  original  state  of  matters 
between  the  clergy  and  tbe  laity.  Your  Lordships  know,  that 
although  tbe  individual  clergymen  are  restricted  to  a  certain  pro- 
portion, tbe  Church  at  large  has  at  this  moment  right  to  tbe 
whole  tithes  of  Scotland;  and  where  it  is  necessary  for  the 
maintenance  of  tbe  clergyman,  be  carries  off  the  whole  tithes 
from  bishops  and  every  body  else.  In  tbe  old  Acts  of  Pariia- 
ment,  it  is  admitted  that  tbe  tithes  are  the  proper  patrimony  of 
the  kirk,  and  the  stipends  are  only  modified  out  of  them  in  the 
meantime.  Though  the  tithes  are  not  now  drawn  in  kind,  tbe 
right  of  the  Church  to  the  whole  tithes  still  remains,  and  it  is 
poititk  to  suppose  tbe  whole  tithes  of  Scotland  yet  being  ne- 
cessary for  the  support  of  tbe  kirk.  Now,  suppose  that  when 
tbe  tithes  were  drawn  in  kind,  tbe  heritors  bad  said — true,  in 
general,  you  tbe  clergyman  have  right  to  draw  the  whole  tithea 
of  tbe  parish,  but  in  consequence  of  your  possessing  this  large 
glebe  of  yours,  you  have  only  right  to  one-half  of  the  tithes. 
Could  such  a  plea  as  that  have  been  listened  to  for  one  moment ; 
or  was  such  a  plea  ever  heard  of?  Your  Lordships  will  farther 
consider,  that  a  minister  is  entitled  to  a  grass  gl«be,  and  that 
although  in  many  cases  the  other  glebe  was  above  the  minimum, 
this  was  never  even  stated  as  a  reason  for  not  giving  the  grass 
glebe ;  although  there  was  often  room  for  suspicion  that  there 
had  been  a  grass  glebe  formerly  given,  which  bad  become  part  of 
tbe  arable  glebe,  though  the  evidence  of  this  had  been  lost. 
Another  thing  to  be  looked  to  is,  that  in  tbe  Act  of  Parliament 
as  to  tbe  maximum  and  minimum  of  stipends,  there  is  not  a  word 
as  to  tbe  glebe.  Tbe  minimum  stipend,  at  least,  must  be 
awarded  altogether  independent  of  tbe  size  of  tbe  glebe,  which 
proves  to  me  to  demonstration,  that  stipends  are  to  be  settled 
without  regard  to  the  glebe,  but  with  reference  to  tbe  minister^ 
duties,  and  to  the  circumstances  of  the  parish.  Therefore,  oon«' 
curring  in  tbe  view  taken  of  the  decisions  by  the  Lord  Justioa- 
Clerk,  and  seeing  a  clear  principle  for  holding  that  the  glebe 
and  stipend,  or  what  is  tbe  same  thing,  the  tithes  of  tbe  parish, 
are  and  have  been  distinct  from  tbe  beginning  of  tbe  history  of 
the  Church,  I  concur  with  his  Lordship  in  holding  that  the 
glebe  in  this  case  ought  not  to  lie  taken  into  account.  But  apart 
altogether  from  the  general  principle,  it  is  impossible  for  me  to 
shut  my  eyes  to  the  plea  of  personal  exception  which  arises 
here  against  tbe  Duke  of  Atholl  and  bis  successors.  A  transac- 
tion was  entered  into  between  the  Duke  and  tbe  Presbytery 
and  tbe  minister,  by  a  which  a  piece  of  land  was  given  to  the 
Duke,  which  was  of  great  value  to  him,  in  exchange  for  another 
piece  of  land.  Now,  would  tbe  Presbytery  ever  hisvQ  agreed  to. 
this,  if  they  bad  been  told  that  the  value  of  the  land  thna  got  in 
exchange  was  to  be  taken  into  account  in  afterwards  modifying 
tbe  stipend  ?  If  you  do  take  it  into  account,  you  just  reduce 
tbe  glebe  to  four  acres,  and  take  away  the  only  object  whidi  the 
minister  and  Presbytery  had  for  giving  up  the  ground  near  the 
Duke*s  castle, — a  transaction  which  they  agreed  to  solely  for  the 
purpose  of  making  the  minister  better.  Therefore,  whatever 
effect  tbe  value  of  the  glebe  may  have  in  a  question  with  the 
other  heritors^  I  think  there  is  a  personal  exception  to  Lord 
Glenlyon,  as  coming  in  phice  of  tbe  Duke,  and  who  is  the  onlj 
heritor  here.  I  think  be  is  in  mala  Jide  almost  (if  one  may. 
apply  such  a  legal  phrase  to  the  Noble  Lord)  to  maintain  sach 
a  plea.  Suppose  the  Duke,  in  making  thf  exchange,  bad  granted 
an  heritable  bond  to  tbe  minister  for  a  certain  sum  aonually, 
could  we  have  taken  that  into  account?  We  plainly  could  not; 
and  the  case  is  the  same  here.  As  to  bow  the  minister  of  the 
four  united  parishes  got  the  glebea  of  all  the  parishes,  I  Uiink 
that  is  very  plain.  He  just  got  them  became  tnere  was  nobodj 
else  they  eoold  be  given  to.  The  only  other  remark  I  have  to 
make  is  just  this,  that  of  all  the  duties  which  we  have  to  per- 
form, the  granting  of  augmentations  to  ministers  is  one  of  the 
most  disagreeable ;  and  if  we  are  in  future  to  take  the  glebea  into 
account,  tbe  duty  will  become  greatly  more  disagreeable  still. 

Lord  Corehouie. — At  first  I  entertained  considerable  doubts. 
But  now  that  I  have  examined  the  case  with  all  the  attention  in 
my  power,  and  have  had  the  osauttmce  of  very  able  pleadings,  I 
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have  come  to  an  opinion,  and  a  very  dear  one,  that  the  glebe 
must  be  taken  into  account.  In  saying  this,  I  don't  mean  that 
we  are  to  ascertain  the  annual  value  of  the  glebe,  and  hold  it  a 
part  of  the  stipend,  and  allocate  tbe  two  together.  No  miniater 
is  bound  to  be  a  fanner  or  a  grazier,  or  to  have  skill  in  these 
matters,  and  I  should  be  exceedingly  sorry  to  do  any  thing  to  se* 
cnlarize  the  clergy  in  any  way.  All  I  mean  to  say  is,  that  if 
there  be  an  uncommonly  large  glebe,  it  is  to  be  token  into  consi- 
deration so  far,  in  considering  the  augmentation  of  stipend  to  be 
awarded.  The  grounds  I  go  upon  are  tbe  following: — There 
are  vested  in  the  Commissioners  very  great  discretionary  power?, 
M  your  Lordship  remarked.  This,  more  particularly,  appears 
from  the  commissions  of  1G27  and  165 !.--»<  Here  his  Lord- 
Mp  read  from  these  commissions).— -We  are  not  to  go  be^^ 
Heath  the  minimum,  except  where  there  is  just  and  reasonuble 
cause.  These  words  are  in  both  these  commissions,  and  were 
ao  used  at  a  time  when  the  marimum  and  minimum  were  fixed. 
In  ever?  ease  we  have  been  in  the  practice  of  taking  into  ac- 
count all  circumstances  affecting  the  benefice ;  and  it  appears  to 
me  a  startling  proposition,  to  say  that  such  a  circumstance  as  the 
attachment  to  the  benefice  of  a  large  glebe  such  as  this,  is  to  be  laid 
out  of  view.  I  have  gone  over  all  the  Statutes,  and  it  does  not 
appear  to  me,  so  far  as  the^  go,  that  there  is  room  for  this  con- 
diision.  It  is  admitted  that  there  is  nothing  expressly  to  this 
effect  in  the  Statutes,  but  it  is  said  to  be  implied  in  some  of  the 
phrases  used.  For  example,  the  words,  **  by  and  attour  the 
manse  and  glebe,**  are  referred  to.  These  words  occur  only  in 
fhe  early  Statutes.  Now,  we  know  that  the  rapadty  of  the 
Lords  of  Erection  had  deprived  the  Church  of  almost  all  its 
temporalities,  and  it  became  necessary  to  provide  that  the  manse 
and  glebe  should  be  preserved  to  the  clergyman.  But  the  gleiie 
was  still  taken  into  account  in  ascertaining  whether  the  maximum 
or  minimum  stipend  should  l>e  awarded.  An  to  the  grass  glebe, 
there  was  no  discretion.  The  Act  ordered  it  to  be  given, 
without  reference  to  the  arable  glebe,  the  extent  of  tbe  charge, 
the  expense  of  living,  or  any  thing  else.  Therefore,  I  cannot 
bold  that  anjr  inference  is  to  be  drawn  from  that.  The  Dean 
of  Faculty,  in  his  most  able  srgument.  referred  to  (he  27th  Oeo. 
III.  and  5th  Geo.  IV.  But  these  Statutes,  just  in  tbe  same  way, 
give  us  no  discretion.  Therefore,  I  do  not  think  that  there  is  any 
thing  in  tbe  Statutes  which,  either  expressly  or  by  inference,  can 
found  this  argument  Then  we  come  to  the  decisions ; — and  it 
was  put  strongly  by  the  Dean,  that,  on  looking  into  the  records  of 
the  Teind  Courr,  there  was  no  trace  of  glebes  lieing  taken  into 
aecoQut  in  modifying  stipends.  Now,  although  this  were  so,  it 
would  not  weigh  much  with  roe,  because  the  records  of  the 
Teind  Court  were  chiefiv  destroyed  by  the  great  fire,  and  are 
very  imperfect  But  on  looking  into  the  records  very  cursorily, 
I  find  that  in  the  case  of  the  parish  of  Holyrood  house,  it  was 
atated  as  a  reason  for  a  large  augmentation,  that  there  was  no 
glebe,  and  it  was  aasamed,  that  if  there  had  been  one,  the  aug- 
mentation would  have  been  less.  Then  in  the  case  of  Restal- 
tigf  tbe  minister  condescended  on  his  stipend.  The  heritors 
answered,  that  he  bad  also  an  allowance  from  tbe  town  of  Leith. 
It  was  replied,  that  this  was  voluntary.  It  was  then  stated,  that 
he  had  dso  feo-duties  amounting  to  ;€47  per  annum  from  old 
parsonage  lands,  and  farther,  that  he  had  a  glebe.  It  was  not 
objected  by  his  able  counsel  that  this  was  irrelevant.  But  he 
joined  issue  on  the  fact  as  to  the  amount  of  tbe  feu-duties. 
The  Court  modified  to  the  minister  the  minimum  stipend  at  the 
time,  vix.  dght  chalders.  It  appears  to  me,  that  the  Court  here 
did  take  the  feu-duties  and  glebe  into  account.  At  least  the 
clergyman  and  his  counsel  did  not  object  to  the  relevancy  of 
doin^  so.  It  farther  appears  to  roe  that  the  same  practice  was 
continued  in  the  ease  of  Wilton.  These  dcdslons  go  so  far,  at 
least  as  to  show  that  we  are  not  in  the  situation  in  which  we  are 
said  to  be  placed,  having  no  concern  with  anything  but  the  tithes ; 
for  the  temporality  was  taken  into  account  in  these  cases.  In- 
deed, so  far  from  our  eyes  being  required  to  be  shut  to  the 
tempoTBlities,  one  of  our  orders  is  to  inquire  into  them ;  and  I 
think  it  is  plain,  that  if  any  are  found,  we  must  take  them  into 
account  The  circumstances  in  this  case  are  strong.  There  are 
here  four  glebes,  which  are  together  pkinly  much  greater  than 
could  have  arisen  froro  the  designation  of  an  ordinary  glebe.  I 
don't  know  how  the  minister  got  possession  of  them,  and  he  has 


not  stated^     A  partial  excamblon  was  effected  ao  early  as  \14% 
and  it  is  therefore  clear  that  the  land  was  not  got  in  the 
usiial  way  by  designation,  more  than  in  the  case  of  Wiltoa. 
There  was  a  practice  at  one  tiase,  and  I  don't  know  whether  it 
may  have' been  eo  here,  that  tbe  heritors,  when  teind  could  not 
convaiiently  be  given,  gave  land.     I  think  k  it  not  ualikelj 
that  ill  the  forest  of  Atholl  in  those  early  days,  tbe  titular,  or 
those  in  the  right  of  the  teinda,  said,  I  ean*t  easily  give  yon 
money  or  meal,  but  I  can  easily  give  you  a  great  lump  of  land ; 
and  so  that  some  such  arrangement  waa  made.     If  tbe  minister 
could  prove  that  the  glebe  came  from  a  mortification  or  deed  of 
gift,  then  I  should  most  unquostionably  say,  that  it  was  to  be 
laid  out  of  view.     For  if  a  person  wishes  to  a^ffrandise  the 
living  of  the  minister  of  a  parish,  we  certainly  cannot  apply  wbat 
is  so  given  to  save  the  heritors  from  paying  the  Hnial  stipend. 
Bt»t  there  is  no  allegation  of  that  kind  here«     Tbe  theory  is 
quite  different.     Suppose  that  the  value  were  to  be  conadeted 
as  arising  chiefly  from  tbe  exoambion  (which  I  think  it  cooU 
not),  the  circumstance  of  tbe  former  glebe  lying  near  the  Duke's 
castle  would  just  fall  to  be  viewed  aa  if  it  had  formed  a  eonre- 
nient  fishing  ground,  or  any  other  fortnnate  circumarance  for  tbe 
minister,  which  added  to  the  value  of  the  glebe.     Then  we  have 
tbe  cases  of  Old  Deer  and  St  Madoes  on  the  same  side.     With 
regard  to  Beith  and  other  cases,  there  may  have  been  dtcum* 
stances  to  lead  to  the  conclusion,  that  aUhough  the  glebe  wst 
ttrken  imo  account,  the  stipend  awarded  was  not  too  much ;  as, 
for  example,  in  the  barony  parish  of  Glasgow,  where  twenty- 
five  chaldeni,  or  even  soffiething  more,  might  not  have  been  too 
great  a  stipend,  notwithstanding  of  tbe  glebe.     I  think  the  glebe 
ought  not  to  be  laid  out  of  view  altogether,  otherwise  one  mi- 
nister would  have  an  undue  advantage  over  others  in  tbe  nrne 
presbytery.     This  gentleman  got  an  augmentation  in  181  Sl    It 
is  not  atated  that  there  is  any  material  cbange  since,  and  yet  bs 
asks,  and  is  authorised  b^  the  Presbytery  to  aak,  nearly  sewa 
cbalders  additional.     I  think  there  is  nothing  to  show  that  the 
decision  of  1813  was  not  well  founded.     On  the  whole,  I  think 
that  the  point  has  not  been  fixed  by  tbe  Statutes,  or  expressly 
decided  by  the  judgments  of  the  Court ;  but  i  am  of  opinion, 
that  on  principle,  the  view  which  I  have  Jiow  takei>  is  veU 
founded. 

Lord  Xfonereiffi — I  am  of  opinion  with  the  Load  Presideot 
and  Lord  Justice^  Clerk.  Certainly  I  waa  under  an  impcession 
that  this  point  was  settled;  but  aa  so  many  of  your  Lordshipi 
think  it  is  not  so,  I  shall  deliver  the  grounds  of  my  opinion  oa  it. 
If  this  case  were  to  be  considered  as  an  exception  from  the 
general  rule,  I  agree  with  your  Lordship  that  it  is  by  no  meam 
a  favourable  one  for  the  objector.  I  cannot  set  over  tbe  fiicts 
admitted,  or  not  denied  on  these  papers.  The  glebes  of  tbs 
four  parishes  were  united,  and  then  excambed.  1  roust  pre- 
sume that  it  ia  the  land  got  in  exchange  for  the  oidiaary  gicfas 
of  the  united  parishes  which  ia  now  in  dispute.  Tbe  Duks 
was  natttnilly  anxious  to  get  the  glebe  removed  from  his  cutle. 
He  could  not  do  this  without  the  authority  of  tbe  Presbytery.  Bat 
tbe  Presbytery  could  not  consistently  coasent  to  take  away  tbe 
glebe  from  its  situation  near  the.  church  and  school,  and  temove 
it  two  miles  off*,  without  an  adequate  consideration.  The  Duke, 
in  the  pntium  affeetiontM^  got  evident  value  for  wbat  be  gave.  I 
cannot  for  my  lite  coned ve  any  tUng  more  wijost  than  tbat,  after 
the  Duke  got  this  advantage,  he  or  his  socceaaocs  ahould  tam 
round  and  say,  that  the  minister  shall  not  get  an  augmentatioa 
so  large  as  he  would  have  got,  because,  by  this  excaaabion,  he  has 
become  possessed  of  a  larger  glebe  than  ordinary.  If  sacfa  a 
proposition  had  been  atated  recently  aiter  tbe  transaction,  it 
would  have  been  so  glaring,  tbat  tbe  Duke  codd  not  have  roais- 
tained  it.  But  what  is  the  difference  now,  when  tbe  value 
of  the  land  is  no  doubt  increased?  Even,  therefore,  if  tbe 
plea  radntained  were  adroisdble  in  other  cases,  I  think  there 
IB  enough  in  the  persond  exception  to  bar  It  bere.  Bat 
we  must  take  a  wider  view  of  the  case.  Tbe  point  is 
stated  aa  a  getierd  question,  ft  is  and  must  be  admitted^ 
that  ordinary  glebes  are  not  to  be  taken  into  view.  But  it  b 
said  that  thie  is  an  exception  to  tbe  general  rale,  as  it  ie  larger 
than  ordinary.  I  agree  in  the  able  argument  of  tba  Dean  of 
Faculty,  tbat  there  is  a  asarked  difll^rence  between  two  things— 
^be  glebe  and  the  stipend.    The  oomnittioDS  gniitod  to  us,  ire 
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to  vaoHtj  competent  stipends  out  of  the  teinds.      The  old 
comnissions  direct  the  stipends  to  be  so  modified*  "  by  and 
attour  the  roaose  and  glebe/*    The  glebes  are  not  put  under 
the  jurisdiction  of  this  Court.     Tbey  were  given  out  of  the  old 
temporalities,  and  we  are  ordered  to  modify  stipends  out  of  the 
teinds,  by  and  attour  the  glebes.     Is  there  here  any  direcrion 
to  take  into  account  the  value  of  the  manse  and  glebe  ?    It  is 
admitted,  indeed,  that  we  are  not  to  value  the  manse  and  glebe ; 
and  if  so^  how  are  we  to  take  them  into  account  ?     The  reference 
made  to  grass  glebes  is  undoubtedly  a  powerful  illustration  of 
the  argument ;  for  the  Statutes  are  not  to  be  taken  in  their  ap- 
plication merely  to  that  point.     They  illpstrate  the  principle, 
that  the  minister  is  to  have  a  manse  and  glebe  besides  his  stipend, 
whatever  that  oosy  be.     I  cannot  get  over,  as  my  brother  Lord 
Corehouse  does,  the  terms  of  the  modern  Statutes.     It  is  very 
true  that  they  give  us  no  discretion.     But  why  do  they  give  us 
no  discretion  ?     Why  do  they  not  say,  that  if  a  minister  has  a 
larger  glebe  than  ordinary,  it  is  to  be  taken  into  account,  and 
that  we  must  see  whether  he  has  or  has  not  a  sufficient  income? 
In  many  cases  where  we  have  been  called  on  to  modify  the 
mnimum  stipends,  if  we  had  been  entitled  to  talce  the  glebe  into 
account,  we  could  not  have  said,  as  we  did,  that  the  minister 
had  not  J£  1 50  a-year;  which  shows  clearly  that  the  glebe  was 
not  reckoned  part  of  the  stipend.     It  is  said  that  our  duty  is  to 
consider  whether  the  minister  be  properly  provided.     I  think 
that  is  not  our  duty  at  alL     It  is  granted  that  private  fortune  is 
not  to  be  taken  into  account, — that  mortifications,  and  so  on,  are 
not  to  be  taken  into  account;  and  what  is  the  difference  here? 
The  qnestiun  before  us  is,  whether  or  not  there  be  a  proper  pro- 
portion of  stipend  modified  to  the  minister  out  of  the  funds 
which  are  set  aside  for  that  purpose ;  that  is  to  say,  out  of  the 
teinds.     The  point  does  not  depend  altogether  on  decided  cases. 
In  modem  practice,  down  to  the  case  of  Old  Deer,  I  do  not  find 
such  a  thing  surmised,  as  that  an  extraordinary  glebe  was  to  be 
taken  into  account  in  modifying  the  stipend.     I  have  not  had  an 
opportunity  of  looking  into  the  old  cases  in  the  records  men- 
tioned by  Lord  Corebouse,  and  therefore  cannot  speak  to  them. 
I  attach  great  weight  to  the  case  of  Beith,  though  the  point  was 
not  decided ;  and  it  is  admitted  on  all  hands,  that  the  question 
came  to  be  solemnly  determined  in  the  case  of  St  Madoes,  which 
is  a  very  strong  case  indeed.     The  case  of  St  Madoea  is  there- 
fore one  decisiotu     Then  came  the  case  of  Beith,  which  was  so 
fully  explained  by  the  Lord  Justice- Clerk,  that  I  wont  enter 
into  it     It  was  also  an  extremely  strong  case.     The  Court  re- 
fused to  take  the  Urge  glebe  into  consideration;  and  in  the  re- 
claiming petition  for  the  heritors,  it  was  taken  for  granted  that 
the  point  was  quite  settled,  and  the  case  was  argued  on  other 
erounds.     Is  there  then  any  thing  to  disturb  this  doctrine  since  ? 
Ill  the  case  of  Wilton,  no  doubt  a  question  similar  to  this  was 
argued.     The  minister  was  in  possession  of  a  large  piece  of 
ground,  the  origin  of  which  could  not  be  traced.     The  interlo- 
ciitors  of  the  Court  may  be  thought  to  trace  this  piece  of  ground 
as  a  sort  of  glebe.     But  when  rightly  understood,  tbey  do  not. 
The  judgment  bears,  that  the  lands  were  considered  as  forming 
part  of  the  original  endowment  or  benefice  of  the  parish.     They 
were  not  the  ordinarv  glebe  lands.     We  have  the  opinions  de- 
livered in  tbe  case  ot  Wilton,— (here  his  Lordship  read  them). 
According  to  the  opiniona  of  the  Judges,  tbe  judgoa^nt  of  tbe 
Cuurt  could  go  on  nothing  else  than  on  the  lands  being  part  of 
tbe  old  benefice.    ,1  think  if  we  are  to  take  tbe  glebe  into  ac- 
count here,  we  will  do  injustice  both  to  tbe  present  incumbent 
and  bis  successors.     Your  Lordships  will  recollect  what  you 
have  done  in  the  cases  of  Stair,   Langholm,  Glasgow,  Scoon, 
Newburgh,  St  Cuthbert's,  and  North  Ldth.     In  tbe  case  of 
St  Cuthbert*8,  tbe  glebe,  even  Mrithout  feuing,  was  of  extraor- 
dinary value  from  its  situation,  and  it  was  a  matter  of  notoriety 
at  the  time  of  tbe  augmentation,  that  the  incumbents  were  in 
contemplation  of  feuing  it.     How,  or  on  what  principle  we  nre 
to  torn  back  on  the  decisions  of  the  Court,  and  make  this  cuko^ 
an  exception,  I  know  not     Neither  do  I  know  how  tbe  heritors 
can  adc  us  to  take  into  account  a  glebe  which  they  never  gave. 

On  the  rote  being  takeii,  Lords  President,  Jastice- 
Clerk,  MoncreiflF  and  Cockbam,  voted  that  the  g)ebe 
should  not  be  taken  into  account.    Lords  Gledlec, 
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GillieSy  Balgray,  Meadowbank,  Medwyn,  Mackenzie, 

Corehoase,  Fullerton  and  Jeffrey,  voted  that  it  should. 

The  Court  therefore  found  (by  a  majority  of  nine 

to  four) 

**  that  the  extent  and  value  of  the  landa  possessed  and  enjoyed 
by  the  pursuer  as  glebes,  ought  to  be  taken  into  consideration  in 
awarding  a  sufBcieiii  and  competent  stipend  of  tbe  cure  out  of 
the  teinds  of  tbe  purirth,  and  appoint  parties  to  debate,  guoad 
tiUra,  on  next  sederunt  day." 

jIcL  Dean  of  Faculty  (Hope)  and  J.  S.  More ;  Campbell  and 
Mack,  W.  S.,  Agenis,^'AU,  Keay  and  i  Humphrey 

Graham,  W.S.,  Ageni.^Teind  aerA.— [G./>.] 

21^  Matf  1835, 

First  Oivuion.— (G.  D.) 

No.  271. — John  Lowden,  Pursuer,  v.  PETEa 
Kenmond  and  Others,  Defenders, 

Expenses—  Red  uction. 

This  was  a  reduction  of  a  decree  of  the  Commissary 
of  the  Commissariot  of  Dundee,  granting  warrant  tii 
the  defenders,  who  alleged  themselves  to  be  creditors 
of  the  firm  of  William  Lowden  and  Company,  (o  take 
possession  of  his  effects,  as  trustees  for  themselves 
and  the  other  creditors,  although  the  defenders  had 
not  con6rmed  as  executors^creditors  to  William  Low- 
den, who  was  dead;  and  the  pursuer,  the  son  of 
William  Lowden,  had  confirmed  as  executor-dative 
to  him,  and  denied  that  there  was  a  partnership  be- 
tween his  father  and  an  individual  from  whom  the 
defenders  (after  their  petition  to  tbe  Court  had  been 
presented)  had  obtained  a  trust-deed.  The  defenders 
did  not  admit  that  there  had  been  no  partnersbipy  but 
they  admitted  that  there  bad  been  an  irregi|larity  in 
the  proceedings  and  therefore  allowed  decree  of  re- 
duction to  pass  of  consent  on  24th  June  1834.  There- 
after, on  5th  March  183$,  the  Lord  Ordinary  found 
tbe  defenders  liable  in  expenses,  both  in  this  and  tb9 
Inferior  Court ;  but  tbe  Court  recalled  this  interlo- 
cutor, except  in  so  far  as  it  found  the  defenders  liable 
for  the  expenses  of  the  reduction,  and  tfuoad  ultra  re- 
mitted to  the  Lord  Ordinary,  reserving  the  expenses 
of  this  discussion. 

Xorrf  Ordinary f  Cockbum. — AcL  Maitlnnd;  Wotherspoqn 
and  Mack,  W.S.,  Agenis,-^Ah.  Rutbcrfurd  and  Ivory;  Mai;» 
lacblan  and  Ivory,  W.S.,  ^^en/j.— D.,  CUrk — \G.Z>.\ 


2Ut  Mat^  1885. 

FiBST  Division.— »(G.D.> 

No.  272. — John  Murdoch,  &c.,  Peiitionerx, 

Process— Minor— Citation — An  application  by  a  curator  makivjf 
up  curatorial  inverUoruB,  to  dispense  wilh  the  eilation  of  a 
ntinor*s  next  of  kin  on  the  motker*»  aide,  in  respect  there  woe 
no  such  next  of  km  in  Sctttkmdt  mu,*t  be  sent  to  the  waH» 

The  petitioners  presented  an  application  to  the 
Court,  setting  furth,  that  they  were  nofninated  cui*r^ 
tors,  by  the  late  Duncan  M^Nanght's  testament,  to  his 
two  children,  and  wer^  in  course  of  lodging  curato^i 
rial  Inventories;  but  that,  lifter  all  due  inquiry,  they 
could  discover  no  next  of  kin  by  the  mother's  aide  in 
8coUand,  and  therefore  (as  the  Statute  required  oidy 
the  next  of  kin  in  Scotland  to  be  cited,  so  that  ther» 
was  no  room  for  edietal  intation)  praying  lor  authv* 
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rlty  to  the  Sheriff  of  Lanlirksliire,  the  Jodge  Ordinary, 
to  dispense  with  the  citation  of  the  next  of  kin  on  the 
mother's  side,  and  to  make  np  inrentories  with  the 
concurrence  of  the  next  of  kin  on  the  father's  side 
only.  When  the  petition  was  moved,  it  was  stated 
for  the  petitioners,  that  they  were  qoite  satisfied  there 
were  no  next  of  kin  in  Scotland,  and  that  it  was  the 
invariahle  practice  to  grant  such  petitions  de  plano^ 
without  sending  them  to  the  wall. 

Lord  PresiderU.-^U  we  have  been  in  the  practice  of  grant- 
ing sach  applications,  without  sending  them  to  the  wall,  it  was 
Tery  wrong.  It  is  said  that  there  are  no  next  of  kin  in  Scot- 
land, but  there  may  be ;  and  the  allegation  to  the  contrary  is  the 
very  best  reason  for  sending  the  petition  to  the  wall. 

Ordered  to  the  wall  accordingly. 

Act.  Mttnro;  James  Burness,  S.S.C.,  4^0n/.—- D.,  Clerk. — 

21  St  May  1835. 

FiBST  DiTiBiaN. — (G.D.) 

No.  273. — Grace  Hay  or  Anderson  a7i(f  Husband, 

Pursuers,  v.  Thomas  Mair  and  Others,  De/en» 

ders. 

Relevancy — Process— C/rcum«toRces  in  which  the  Ijxrd  Ordinary 
having  ditmisied  the  process,  in  respect  the  grounds  of  action  on 
the  record  were  essentially  different  from  those  in  the  svmmons, 
the  Court  recalled,  and  remitted  to  open  up  the  record. 

The  circumstances  of  this  case  will  sufficiently  ap- 
pear from  the  following  interlocutor,  pronounced  hy 
the  Lord  Ordinary  on  14th  February  1895,  and  note 
thereto  subjoined : 

<'  Finds  that  the  averments  of  the  pursuers  in  the  record  do 
not  support  those  of  the  summons,  but  form  grounds  of  action 
essentiiuly  different  from  those  laid  in  the  summons,  and  there- 
Ibre  dismisses  the  action,  and  deeems  :  Finds  the  purstiers  liable 
in  expenses,  and  allows  an  account  thereof  to  be  given  in,  and 
to  be  taxed  by  th/e  auditor ;  reservii»  to  the  pursuers  their  right 
to  bring  such  an  action  as  they  shall  be  advised,  and  to  the  de- 
fenders their  defences. 

'*  Note, — The  statements  of  the  pursuers  are  not  very  explicit, 
either  in  the  summons  or  condescendence;  but  one  thing  is 
sufficiently  dear,  that  the  grounds  of  action,  as  averred  in  the 
record,  differ  materially  from  those  laid  in  the  summons.  The 
foundation  of  the  charge  against  the  defenders  in  the  summons  is, 
that  on  the  28rh  of  April,  a  complaint  was  insisted  in  by  one  of 
them,  Hugh  M'Culloch,  designing  himself  Procurator-fiscal  of 
the  burgh  of  Airdrie,  and  1^  Thomas  Mein,  blacksmith  there, 
before  the  defenders,  the  Magistrates  of  the  burgh,  that  the 
complaint  related  to  the  right  of  the  defender  to  use  a  certain 
well  in  or  near  Airdrie :  '  That  the  subject-matter  of  the  said 
complaint  was  of  the  nature  of  a  dispute  as  to  civil  right ;'  and 
that  the  defenders,  the  Magistrates,  *  had  no  jurisdiction  to  take 
cognisance  of  the  same,*  &c.  It  is  then  set  forth,  that  in  the 
course  of  the  proceedings,  the  only  evidence  allowed  by  the  Ma- 
gistrates related  not  to  the.  pursuer,  Grace  Hay,  improperly 
using  the  said  well,  '  but  to  a  matter  totally  different, 'namely, 
in  regard  *  to  some  abusive  language  alleged. to  have  been  of- 
fered by  the  said  Grace  Hay,*  etc.  That  the  Magistrates  re- 
fused to  hear  evidence  on  the  part  of  the  pursuers,  and  wrong- 
fully, illegally,  and  oppressively  '  pronounced  decree  against  her 
for  the  sum  of  two  shillings  and  sixpence,  and  two  shillings  of 
expenses,'  and  granted  warrant  for  imprisoning  her  until  she 
should  make  payment  of  the  sum  decerned  for,  and  that  ahe 
was  afterwards  imprisoned,  &c.  The  ground  of  action  here  evi- 
dently is,  that  in  a  complaint  before  the  Msgistrates,  on  a 
question  of  civil  right  in  which  they  had  no  jurisdiction,  they, 
after  taking  evidence  on  a  matter  not  within  the  complaint, 
and  refusing  to  hear  the  pursuer,  decerned  against  her,  granted 
wamnt  of  imprisonment  on  that  decree,  and  which  warrant 
was  put  in  execution.    On  bearing  parties  on  the  summons 


and  defences,  it  appeared  to  the  Lofd  Ovdinaiy  very  unlikely 
that  the  summons,  as  laid,  could  be  sustained,  but  be  was  in- 
duced to  order  a  record  to  be  made  up,  by  tbe  positive  assurance 
on  the  part  of  the  pursuers,  that  the  ground  of  action,  as  laid, 
would  be  supported.     It  now  turns  out,  that  these  assurances 
were  ill  founded.     Tbe  averments  in  the  reeord  form  a  case 
essentially  different.     The  pursuer,  Grace  Hay,  although  still 
averring  that  sbe  was  irregularly  cited,  clearly  admits  that  the 
only  complaint  insisted  in  on  the  day  libelled,  was  the  complaint 
quoted  in  the  defences,  (p.  4,)  involving  no  question  of  ciril 
right,  but  a  charge  of  rioting,  throwing  stonea,  putting  stones 
into  the  pump-well,  and  disturbing  the  public  peace  of  the 
burgh  ;  and  she  further  avers,  that  upon  thia  complaint  tbe 
Magistrates  refused  to  hear  evidence,  and  ultimately  pronounced 
sentence,  fining  the  suid  Grace  Hay,  «ad  ordaimng  her  to  be 
imprisoned;  it  being  further  alleged,  that  these  proceedings 
were  illegal  and  oppressive,  and  were  carried  through  by  all  the 
parties,  including  the  Magistrates,  for  the  purpose  of  deterring 
the  pursuer  from  asserting  her  right  to  use  the  welL    The 
summons  proceeds  on  the  alleged  defect  or  abuse  of  the  powets 
of  the  Magistrates  in  a  question  of  civil  right*  while  the  par- 
suer's  case  on  the  record  rests  on  the  alleged  irregularities  of  tbe 
procedure  in  a  crinnnal  comphiint,  and  the  perversion  of  tbe 
powers  of  tbe  Magistrates,  in  receiving  und  detenntniiig  that 
complaint  to  an  illegal  purpose,  vis.  that  of  promoting  tbe  pe- 
cuniary or  patrimonial  interests  of  one  set  of  parties  to  the  pre- 
judice of  those  of  tbe  pursuer.     Whatever  majr  be  tbe  relevancy 
of  this  last  charge  as  a  ground  of  sKtion,  it  is  eleariy  not  tbst 
laid  in  the  summons." 

The  Court  recalled,  and  remitted  to  open  np  the 
record. 

Lord  Ordinary,  Fullerton Act.  Rutberfurd  and  A.  M'Neill; 

George  Dunlop,  W.S.,  Agent.-^Jlt.  Dean  of  Faculty  (Hope) 
and  Patterson ;  Hunter,  Lockhart  and  WUtebead,  W.S., 
Agenls.^S.  Cierk.^lG.D.'\ 


2lst  May  1835. 
FittST  DtvisioN.— (G.  D.) 
No.  274- — Archibald  Fyfe  (Stbkl  and  Baxter's 
TnuarEE),  Pursuer,  o.  Thomas  Hamilton  Mil- 
ler, Defender, 

Relevancy — Process — Prescription  —  ^pn-m^n/f  as  to  extraju- 
dicial communings  and  correspondence  subsequent  to  the  ramn% 
of  the  action,  ordered  to  he  struck  out  of  the  record,  although 
Jbunded  on  as  eliding  the  defence  of  prescription  pleaded  against 
the  account  pursued  for. 

The  pnrsueri  as  trmrt-aitignee  of  Robert  Steel  and 
John  Baxter,  bron^ht  the  preient  action  againit  tbe 
defender  for  the  contents  of  a  bill  of  £15,  10.  6.,  dated 
5th  January  1830,  and  two  accounts  of  £5,  4.  8. 
and  £9,  9.  6.,  both  ending  more  than  three  years 
before  the  present  process  was  raised.  In  the  pur- 
8ner*s  pondescendenee  he  averred,  that  after  the  sc- 
tion  was  raised,  the  agent  for  the  defender  requested 
that  the  summons  might  not  be  called  till  the  return 
of  a  gentleman  from  London,  who  was  negotiating 
money-matters  for  the  defender,  when  the  debt  would 
be  settled  or  satisls4torilyffrranged,—-4bat  this  delay 
was  acceded  to,  and  thereafter  it  was  agreed  that  the 
defender  should  grant  his  bill  for  the  debt  at  foor 
months ;  but,  on  a  state  of  the  debt  being  sent,  no  sa- 
tisfactory answer  was  returned, — that  the  pursuer's 
agent  then  wrote  16  the  defender  himself,  proposieg 
to  take  his  bill  at  fonr  nien^f,«^that  on  10th  Novem- 
ber 1634<,  an  answer  was  retarned  to  this  letter  by 
the  defender's  agent,  bearing, 

*<  I  have  just  seen  Mr  Miller ;  the  bill  will  be  givcfi  as  you  pro- 
pose, and  I  beg  you  will  meet  me  here,  or  in  the  Cour^  oo 
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Wednesday,  that  \t  maj  bt  settled.  Of  coarse  you  will  not  call 
the  tomnioiis.     I  boi,"  &c. 

That  the  gammons  had  been  lodg^ed  for  calling  before 
this  letter  vras  received,  and  that,  thereafter,  the  de- 
fender refused  to  pay  any  thing  but  the  bill  for  £15, 
iOa.  6d.  The  pursuer  founded  on  the^e  cc/mmunings 
and  letters,  as  eliding  the  plea  of  prescription.  The 
Lord  Ordinary  (Corehonse),  on  11th  February  1835, 

"Appoints  the  revised  condescendence  for  the  pursuer  to  be 
withdrawn  from  process,  and  a  new  revised  condescendence 
lodf^ed,  keeping  out. those  articles  in  reference  to  an  extrejudicial 
settlement  of  this  cause,  and  that  within  eight  days ;  and  the 
defender  to  lodge  revised  answers  thereto  within  eight  days  there- 
after ;  fnrther,  finds  the  pursuer  liable  to  the  defender  in  the  ex- 
pense of  two  appearances, — modifies  the  t>ame  to  two  guineas.** 

The  nursuer  reclaimed,  but  the  Court  (holding  that 
the  striking  out  of  the  above  averments  from  the  re- 
cord did  not  determine  the  q  nest  ton,  whether  the 
letters  elided  prescription),  adhered. 

Lord  Ordinary,  Coreboose.-— ^c/.  Adam  Anderson  and 
Forbes;  John  Johnson,  ^^en/.—^/l.  Wilson;  John  Ronald, 
S.S.C.,  ^^cni.^lG.D.] 

- 

2\st  May  1835. 

Second  Division. — (J.  H.) 

No.  275. — Miss  Annb  Reeq,  Purtueir^  r.  Viscount 

Strathallan,  Defender, 

Lt»gary — Clause— ;>^ /e</a/or  Aat^in*  directed  hU  executor  to  de- 
liPtT  to  a  third  partjf,  after  hit  decease,  besides  various  article* 
speciatlif  enumerated^  "  the  whole  of  the  furniture  in  her  own  bed- 
rooot,  and  any  other  she  may  choose,  for  furnishing  her  house**~^ 
If 'fid,  in  an  action  at  the  instance  of  the  legatee,  who  claimed  right 
to  select  any  of  the  furniture  in  the  deceased*  t  house,  fur  the  jmr- 
pose  specified,  over  and  above  the  furniture  of  her  oivn  bed-room, 
that  she  was  entitled  in  equity  fit  being  doubtful  whether  llie 
Word  **  other**  indicated  the  furniture  of  another  bed-room,  or  of 
another  room  of  any  kind,  or  the  furniture  generally  of  the  whole 
house, J  to  make  such  selection,  but  that  her  power  of  choice,  whe- 
ther so  exercised,  or  confined  to  a  particular  room,  imi«  restricted 
to  such  other  artic/et  of  furniture  as  vere  of  similar  extent  and 
value  with  the  furniture  of  her  own  bed-room. 

The  pnrsner,  as  legatee  of  the  late  General  Drum- 
mond  of  Drummawhance,  brought  the  present  action 
against  the  defender,  his  general  disponee  and  exe- 
cutor, libelling  on  the  following  letter,  holograph  of 
General  Drummond,  and  found  in  his  repositories 
after  his  death : 

"  CuLDEis,  26/A  September  1887.— My  LoRn,»-The  fd^- 
lowing  articles  are  to  be  delivered  to  Miss  Anne  Reed,  after 
my  decease,  viz.  The  two  portraits  in  the  small  drawing-room, 
of  myself  and  bet*  late  aunt,  Mrs  Drummond,  with  all  the  ala- 
baster vases,  china  jars,  and  other  small  omsments,  the  Malaga 
figures,  piano-forte,  8rc.  The  whole  of  the  furniture  in  her  own  bed- 
room, and  anj  other  she  may  choose,  for  furnishing  her  house ; 
also  my  carrisge  and  harness.  Silver,  one  dozen  and  an  half 
table-spoons,  one  dozen  and  an  half  of  table-forks,  one  dozen 
desert-spoons,  one  desert- fork,  one  soup-ladle,  two  gravy-spoons, 
two  butter-ladles,  one  dozen  and  an  half  tea-spoons  and  sugar* 
tongs ;  four  plated  dishes,  covers,  and  warmers  or  stands  ;  the 
whole  of  my  bed  and  table  linen,  towels  and  napkins,  and  two 
feather-beds,  which  she  made  herself,  and  all  my  books." 

(Signed)  **  James  Drummond." 

(Addressed)   "Right  Honourahle  Vitcount  Strathallan,"* 

in  virtue  of  this  letter,  Misa  Reed,  in  addition  to 
the  whole  femitare  in  her  own  bed-room,  claimed  the 
selection  of  ^*  any  other  furniture  belonging  to  the 
deceased  at  the  tiine  of  his  death,  for  furnishing  her 
house,  or  a  house  suitable  to  her  means  and  condition." 


This  wns  resisted  by  Lord  Strathallan,  on  the  ground 
that  Miss  Reed,  under  the  general  clause  in  the  letter, 
was  only  entitled  to  the  furniture  of  another  bed- 
room ;  and  that,  in  point  of  fact,  she  had  selected  and 
received  a  greater  number  of  articles  of  furniture  than 
the  legacy  gave  her  any  right  to. 

On  13th  December  1833,  Lord  Mackenzie 

**  Finds  that  the  pur<)uer*s  right  to  furniture  is  not  limited  to 
the  furniture  of  any  particular  room  or  rooms  ;  and  allows  her 
to  lodge  a  specification  of  the  furniture  which  she  cluims  ;  re- 
serving the  question  as  to  whether  she  has  already  made  a  selec- 
tion." 

The  defender  having  reclaimed,  the  Court,  on  llth 
February  1834, 

**  In  respect  it  is  not  necessary,  in  hoe  statu,  to  decide  on  the 
point  found  by  the  Lord  Ordinary,  *  that  the  pursuer's  right  to 
furniture  is  not  limited  to  the  furniture  of  any  particular  room 
or  rooms,'  Recal  that  finding,  and  remit  to  his  Lordship  to  re- 
ceive the  specification  allowed  by  the  interlocutor,  and  proceed 
farther  in  the  cause  as  to  his  Lordship  shall  seem  just.** 

Thereafter,  a  specification  was  accordingly  lodged 
by  the  pursuer,  the  nature  of  which  will  be  understood 
from  the  following  interlocutor  and  note,  pronounced 
by  Lord  Moncreiff  on  llth  March  1835: 

"  The  Lord  Ordinary  having  considered  the  closed  record, 
the  interlocutor  of  Lord  Mackenzie  of  the  18th  December  1839, 
and  the  interlocutor  of  the  Court  recalling  the  same  to  a  certain 
extent,  and  remitting  to  the  Lord  Ordinary  to  receive  the  speci- 
fication allowed  by  that  interlocutor,  and  to  proceed  farther  in 
the  cause ;  and  having  considered  the  specification  since  lodged 
by  the  pursuer,  together  with  the  objections  for  the  defender, 
and  answers  thereto ;  and  having  beard  parties*  procurators,  and 
made  avizandum,  finds  that  from  the  nature  of  the  specification 
now  lodged,  and  the  pleas  of  the  parties  regarding  it,  it  clearly 
appears  that  they  differ  essentially  as  to  the  legal  construction 
and  e0ect  of  the  particular  clause  in  the  letter  or  testamentary 
missive  referred  to  and  produced  :  Finds,  therefore,  that  before 
any  judgment  can  be  formed  concerning  the  justice  or  reason- 
ableness of  the  demand  for  the  particular  articles  now  selected, 
it  is  necessary  that  the  principle  and  limits  of  the  power  of 
choice  given  by  the  instrument  should  be  in  some  manner  laid 
down  :  Finds  ihat,  attending  to  the  form  of  the  writing,  the 
particular  terms  of  the  clause  founded  on,  and  the  position  and 
connection  in  which  it  stands  in  relation  to  what  precedes  and 
follows  it,  it  cannot,  either  on  general  principles  of  construction, 
or  on  the  particular  nature  and  circumstances  of  the  bequest,  as 
indicating  the  testators  intention,  be  held  that  the  words  import 
a  general  and  unlimited  power  to  the  pursuer  to  take  all  or  an^'  of 
the  furniture  in  the  house  of  Culdees  in  her  own  free  will : 
Finds  that  the  power  thereby  given,  being  therefore  not  un- 
limited but  qualined,  there  is  no  sufficient  ground,  either  in  the 
words  or  in  the  connection  of  the  clause,  to  warrant  the  construc- 
tion now  maintained  by  the  pursuer,  that  it  gives  power  to  bee 
to  select  and  take  away  from  all  parts  of  the  said  house,  such 
articles  of  furniture,  of  every  description,  as  might  be  necessary 
for  furnishing  an  entire  bouse  somewhere  else:  Finds  that, 
from  the  ambiguous  form  of  the  expression,  it  is  difficult  to  de- 
termine whether  the  testator,  in  the  use  of  the  word  '  other«' 
meant  to  indicate  the  furniture  of  one  other  bed-room^  or  one 
other  room  of  any  kind,  or  whether  he  referred  to  articles  of 
furniture  however  situated  in  the  house ;  and  that,  in  this  state 
of  ambiguity,  the  pursuer,  in  the  exercise  of  the  option,  may  be 
entitled  to  the  more  liberal  construction :  But  finds  that,  wbe« 
ther  the  choice  be  confined  to  one  room,  or  extended  to  articles 
of  furniture  in  other  parts  of  the  house  generally,  it  cannot,  ac- 
cording to  the  established  rules  of  construction  of  such  writing, 
be  so  construed,  as  to  import  a  bequest  essentially  difiTerent  in 
character  and  extent  from  the  specific  legacies  with  which  it 
stands  in  connection  :  Therefore,  finds  that  the  bequest,  by  the 
general  words,  *  and  any  other  she  may  choose,*  mast  be  limited 
to  a  power  of  Choosing,  liberally  but  fairly,  any  other  a^tides  Of 
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^uriiitiire  of  similar  extent  and  value  with  the  fnniiture  of  her 
own  bed-room :  Finds  ihat  tbe  specification  now  lodged  is  not 
made  upon  this  principle,  but  on  tbe  principle  of  taking  furni- 
ture sufficient  for  the  furnishing  of  an  entire  bouse»  arbitrarily 
assumed :  And  finds  that  the  said  specification  is  not  admissible 
as  a  fair  exercise  of  the  choice,  according  to  the  true  meaning 
and  legal  effect  of  the  bequest :  Finds  that  the  pursuer  is  not 
barred  from  still  making  a  demand  for  additional  articles  of  fur* 
,niture,  by  any  definitive  choice  already  made,  fo  far  as  there  is  any 
evidence  at  present  in  process,  without  prejudice  to  a  just  esti- 
mate  of  any  articles  admitted  to  have  been  given  and  received,  to 
which  she  was  not  otherwise  entitled  by  the  terms  of  the  letter 
or  other  testamentary  writs  :  Therefore,  on  the  whole,  finds  that 
the  specification  lodged  is  not  of  sut-h  a  nature  as  to  be  reason- 
ably made  the  foundation  of  any  judgment  as  to  particular  ar- 
ticles to  be  awarded  to  tbe  pursuer ;  and  appoints  her  of  new  to 
give  in  a  specification  framed  in  conformity  to  tbe  principles 
above  laid  down,  and  in  the  meantime,  leserves  all  questions  of 
expenses. 

*'  Note. — The  real  question  now  at  issue  is  a  question  of  law. 
Tbe  pursuer's  first  plea  in  law  in  tbe  record  is  expressed  too 
generally.  But  taking  it  with  reference  to  the  second  conclu- 
sion of  the  summons,  and  as  explained  in  tbe  debate,  and  by  the 
apeeificatibn,  her  claim  distinctly  is,  to  a  right  of  selection  from 
all  the  furniture  in  Culdees  House,  ofarticles  of  every  description 
shjicient  tojvrnish  an  entire  hovtr,  which  has  been  arbitrarily  esti- 
mated as  of  tbe  nature  and  dimensions  of  some  one  of  the  houses 
in  Stafford  Street,  Edinbuigb.  It  was  accordingly  stated  by  the 
pursuer's  counsel,  that  the  specification  now  lodged,  was  made  up 
on  this  principle,  by  a  person  to  whom  a  corresponding  instruc- 
tion was  given.  On  the  other  hand,  the  defender's  counsel 
seemed  to  admit,  that,  if  thiK  principle  of  choice  was  sustained, 
the  specification  would  not  be  materially  excessive.  The  par- 
ties are  therefore  at  issue  on  the  principle.  It  is  a  general  prin- 
ciple of  construction,  which  has  been  applied  in  numerous  ad- 
judged cases,  to  deeds  and  writings  of  various  descriptions,  as- 
signations, discharges,  submissions,  legacies,  that  where  there  is 
a  specification  of  particulars,  and  then  some  general  words  are 
added,  especially  if  such  general  words  would,  without  the  con- 
necting  words,  have  comprehended  the  particulars  specified,  such 
general  words  must  be  understood  not  only  as  referring  only  to 
things  ejutdem  generUt  but  as  not  intended  to  carry  rights,  or 
Impose  obligations  of  greater  extent  and  value  than  the  speci- 
fied articles  with  which  they  stand  in  connection.  The  first 
rule  of  all  is,  that  the  whole  instrument  must  be  considered  to- 
gether; and  the  principle  just  mentioned  is  but  an  application  of 
that  rule.  See  Diet.,  General  Assignation — General  Discharge 
— General  Submission — Legacy — Implied  Will — Presumption 
—Clause,  and  particularly,  Mor.  5021 -5064,  and  M'Nab  v.  Spit- 
Ul,  May  do,  1 794,  M.  Clause.  In  looking  at  tbe  missive  here 
claimed  upon,  it  will  be  seen  that  it  firbt  mentions  a  few  articles 
of  an  ornamental  kind,  and  a  piano-forte,  which  appear  to  have 
been  in  the  drawing-room*  Then  it  specifies  tbe  whole  furniture  in 
the  pursuer's  own  bed- room,  with  the  general  clause  added :  That 
is  followed  by  the  carriage  and  harness ;  and  then  comes  a  very  spe- 
cific enumeration  of  silver  and  plated  articles.  And  it  concludes 
with  the  whole  of  the  bed  and  table  linen,  and  two  juirticular 
Jeaiher^beds  described  as  made  by  the  pursuer,  and  all  tbe  books. 
Now,  the  first  impression  which  the  perusal  of  such  a  document 
must  make,  is,  that  it  could  not  possibly  be  intended  as  a  bequest 
of  the  entire  furniture  in  the  bouse  of  Culdees.  A  legacy  of 
that  magnitude  would  scarcely  have  been  left  to  stand  on  such  a 
writing,  and  it  is  very  improbable  that  it  should  not  have  been 
alluded  to  in  the  regular  deed  ofsettlementiiiAje^Ment/y  executed, 
except  under  the  general  reference  to  memorandums,  &c.  But 
the  anxious  specification  of  particulars  demonstrates  that  this 
could  not  be  meant.  Some  of  tbe  particular  articles,  no  doubt, 
might  have  required  specification.  But  this  would  have  been 
'  done  in  a  very  different  form,  if  such  had  been  the  intention. 
Accordingly,  the  pursuer  does  not  maintain  that  there  is  a  be- 
quest of  the  whole  furniture.  The  point,  then,  on  which  the 
question  turns  is,  that  the  pursuer  iiisiRts  that  the  words  '  and 
any  other  she  may  chouse  for  furnishing  her  house,*  must  be  taken 
as  proving  that  the  objrct  was  to  enable  her,  6y  vteant  of  this  be- 
^  ueit,  completely  to  furnish  a  house ;   and  that,   therefore,    the 


meaning  was,  that  she  abonld  have  what  would  be  tiilBcleat  for 
that  purpose.  The  words,  '  for  fumiabing  her  bouae,*  eannot 
be  read,  simply,  as  tn  connection  with  tbe  words  immediaiel§  pre> 
ceding  them.  They  are  connected  equally  with  the  first  part 
of  the  sentence, '  the  whole  of  the  furniture  of  her  own  bed-roomt 
and  any  other,*  &c.  When  it  is  said,  therefore,  that  the  infemioii 
was  to  give  her  sufficient  furniture  for  furnishing  a  boote,  and  this 
in  her  own  ielection,  it  must  be  asked,  what  meaning  there  could 
be  in  first  specifying  the  whole  furniture  of  her  own  bed-room? 
'  Any  furniture  she  may  choose,*  &c,  would  have  comprehended 
all  that  in  her  own  bed-room,  with  the  rest.  Then  a  few 
trifling  articles  in  the  drawing-room,  and  the  piano-forte  are  men- 
tioned, most  of  which  the  general  words  would  have  compre* 
bended.  And,  af>er  putting  in  the  general  words,  the  testater 
goes  on  to  enumerate  particulars,  some  of  which,  at  least  (the 
plated  articles,  perhaps  the  linen,  and  certainly  the  two  feather- 
bed*) would  have  been  carried  as/umi/vre.  How  then  can  a  court 
of  law  or  equity  say,  that,  by  the  two  or  three  words  pot  in  the 
middle  of  the  instrument,  the  testator  meant  to  render  supei- 
fluous  and  absurd  tbe  anxious  specification  of  particulara,  by  a 
clause  which  would  override  nearly  them  all,  and  enable  the 
party  to  take  ten  tiroes  as  much,  whether  in  one  room,  or  of 
one  kind  or  another  ?  The  Lord  Ordinary  can  find  no  prin- 
ciple on  which  be  can  so  construe  this  letter,  and  particulariy,  be 
cannot  so  construe  it  as  to  render  the  specification  of  tbe  fond- 
ture  of  the  pursuer's  bed-room  absolutely  nugatory.  If  tbe 
object  of  furnishing  an  entire  bouse  be  assumed,  and  the 
words,  ■  any  other  she  may  choose,'  be  taken  alone,  no  doubt 
they  may  bear  that  meaning.  But  then  the  preTious  words 
must  be  rejected  as  useless ;  and  the  question  is,  whether  open 
tbe  whole  words,  giving  effect  to  them  all,  it  appears  that  that  waf 
the  object.  The  Lord  Ordinary  thinks  that  it  does  not  so  ap- 
pear ;  and  that  the  principle  already  explained,  drrertly  applies, 
that  the  general  words  can  only  be  construed  as  giving  a  bequest 
of  things  of  similar  nature,  extent  and  value,  with  tbe  special 
legacv  with  which  they  stand  inseparably  connected.  Tbe  case 
of  M'Nub,  above  referred  to,  is  in  point  to  tbe  application  of  the 
principle  to  such  a  case.  Apart  from  legal  discussions,  tbe  pro- 
bability seems  to  be.  that  General  Druromond  meant  to  give  the 
pursuer  a  number  of  particular  articles  which  he  thought  might 
be  uteful  to  her  in  furnishing  a  bouse ;  and  that,  having  specified 
the  furniture  of  her  own  room,  without  more  minute  definitioo, 
the  idea  had  occurred  to  him,  that  he  would  not  absoiotefy  con- 
fine her  to  that,  but  give  her  a  liberty  of  choosing  something 
more.  He  may  have  meant  any  other  room,  but  whether  he  did 
so  or  not,  the  addition  cannot  be  supposed  to  have  been  intendrd 
to  be  of  far  greater  extent  and  importance  than  the  things  spe- 
cified ;  and  at  all  events,  the  Lord  Ordinary  has  no  concep- 
tion, that  he  intended,  in  such  a  form,  to  give  tbe  entire  furniture 
of  any  bouse ;  or  that  he  intended  to  give  any  thing  like  tbe 
extensive  range  of  selection  which  i«  taken  by  this  specifica- 
tion." 

The  pantaer  now  reclaimed,  and  prayed  the  Coort 
to  alter  the  above  interlocutor, 

**  in  so  far  as  it  does  not  sustain  the  pursuer's  construction  of 
the  letter  of  instructions  granted  by  the  deceased  General 
Drummond ;  and  in  so  far  as  it  finds  that  *  tbe  specification 
lodged  is  not  of  such  a  nature  as  to  be  reaaonaUy  made  the 
foundation  of  any  judgment  as  to  the  particular  articles  to  be 
awarded  to  the  pursuer/*  and  to  austalu  her  claim  as  concluded 
for. 

At  advising. 

Lord  Medwyn  said,  I  consider  that,  viewing  tbe  whole  cir- 
cumstances of  this  case,  the  Court  has  undoubtedly  a  power  of 
control  over  the  selection  of  tbe  articles  claimed  by  Miss  Reed. 
It  certainly  cannot  be  maintained  that  she  is  entitled  to  furnish 
any  size  of  a  house  which  she  thinks  proper,  out  of  tbe  furniture 
in  Culdees  House.  There  is  some  considerable  difficulty  in  the 
construction  of  the  clause  under  which  she  claima,  whether  she 
shall  be  entitled  to  tbe  selection  of  tbe  furniture  generally  out  of 
the  house  of  Culdees,  for  furnishing  a  house  after  her  mind,  or 
whether  she  shall  be  limited  to  the  furniture  of  **  any  other"  ted' 
room  merely.     This  lauer  construction  appears  to  be  tbe  more 
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rea«oDftble  one  of  the  Wfiute  "any  other,**  as  it  follows  so  closely 
the  word  bed -room,  which  seems  to  be  its  antecedent  Had  1 
been  in  the  Division  when  the  case  was  originally  before  your 
Lordships,  I  certiiinly  would  have  joined  Lord  Meadowbank  in 
holding  this  opinion.**  Upon  the  whole,  however,  I  am  inclined 
to  agree  with  the  Lord  Ordinary ;  and  from  the  anxious  speciii- 
ratioii,  is  the  directions  left  to  I^rd  Strathalian,  of  the  articles  to 
be  given  over  to  MIks  Reed,  I  must  say,  that  if  she  is  to  have  a 
power  of  selection  generally,  it  must  come  under  the  control  of 
the  CoarC,  if  objected  to  by  the  defi^nder. 

Lord  Gietiieg — I  am  of  the  same  opinion  as  formerly,}  but  I 
think  it  would  go  far  to  clear  the  question,  were  Lord  Strath- 
alian  to  give  in  a  speciScation  of  what  things  be  would  give. 

Lord  Meadowbank.'^l  scarcely  think  that  such  a  course  would 
be  fair  towards  the  defender.  If  the  pursuer  has  any  selection, 
she  falls  to  make  it$  aad  if  objected  to  by  the  defender,  it  must 
come  under  the  control  of  the  Court.     I  am  for  adhering. 

The  Lord  JuUice'Oerk. — I  think  the  Lord  Ordinary's  inter- 
locutor right. 

The  Conrt  therefore  adhered. 

Lordi  Ordhuuiff  Mackenzie  and  Moncreiff.— .^c/.  Rutherfurd 
and  A.  Anderson;  ^neas  Macbean,  W.S.,  jlaenL — Ait.  Dean 
of  Faculty  (Hope),  Solicitor-General  (Cuninghame),  and 
Moncrei^;  Robertson  and  Spenoe,  W.S.,  Agenti, — .Mr  Thorn* 
son,  Clerk.^[J,R.\ 


2\st  May  1835. 
Second  Division.— <J.  R.) 

No.  276. — Thomas  Miller  Mackav  and  Company, 
Suspenders,  v,  LawbgnciiI  RobertsoNi  Esq,,  Char- 
ger. 

Proof — Process — Tn  a  tuspemion  of  a  charge  for  pai/ment  of  a 
Mi,  it  h^ng  held  bif  the  Lord  Ordinarjff  and  acquiesced  in  by 
the  charger,  that  the  hUi  charged  on  was  null  in  a  qneuion  with 
the  fuspendert,  in  respect  of  being  altered  in  the  date,  unteu  it 
¥>ere  proved  by  the  charger  that  the  bill  was  an  accommodation 
bill,  and  was  altersd  with  the  consent  of  tlie  suspenders  before 
being  iuued  to  a  third  party ;  and  the  charger  having  under-- 
talern  such  proof— Grcumstances  which  held  not  sufficient  to 
establish  these  facts. 

This  «ras  a  saspension  of  a  charge  of  payment  of  a 
promissory-note  which  had  been  altered  in  the  date 
and  day  of  payment.  The  following  were  the  cir- 
cumstances of  the  case : — 

On  6th  Febrnary  1832,  Honeyman  granted  and  de- 
livered to  Mackay  and  Company  a  promissory-note 
for  £500,  payable  two  months  after  date,  and,  as  was 
said,  for  ralae.  The  note,  on  the  same  day  that  it 
was  received  by  Mackay  and  Company,  was,  after 
being  blank  indorsed  by  them,  carried  by  them  to  the 
Royal  Bank  at  Glasgow  for  discount,  where  it  lay 
until  the  following  day,  when  the  suspenders  were 
informed  by  the  charger,  the  cashier  of  the  bank,  that 
it  was  inconvenient  to  discount  the  note.  The  note 
having  been  in  consequence  returned  to  Mackay  and 
Coaipany,  was  redelivered  by  them,  but  without  aoor- 
ing  their  indorsation,  to  Honeyman,  from  whom  they 
received  the  proceeds  in  cash.  It  then  appeared  that, 
while  in  Honeyman's  hands,  and,  as  was  alleged,  with- 
out the  authority  or  knowledge  of  the  suspenders,  the 
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*  It  is  understood  that  Lord  Meado^banlk  expressed  this 
opinion  at  the  former  advising; 

§  His  Lordship  is  understood  to  have  concurred  with  Lord 
Mackenzie,  with  this  qualification,  that  the  pursuer  was  only 
entitled  to  such  an  extent  of  furniture  as  amounted  to  a  reason- 
able furm^hiug  of  a  bouse  for  her  btacion. 


date  of  the  note  was  altered  by  him  from  the  6th  to 
the  14th  of  Febrnary,  and  thai  a  marking  on  the  cor- 
ner of  the  note,  intimating  the  day  of  payment,  ¥ras 
also  changed  from  the  9th  to  the  I7th  of  April.  These 
alterations  were  effected  by  an  erasure  of  the  original 
dates,  and  to  Honeyman's  signature  upon  the  note  as 
granler,  there  was,  moreover,  subjoined  the  following 
notandum  : 

"Accepted,  from  Hth  February,  at  two  months,  due  17th 
April*    (Signed;    J.  Honbyhan.** 

The  note,  with  these  alterations,  was  afterwards 
discounted  at  the  bank,  but  without,  as  the  suspenders 
averred,  any  communication  on  the  subject  being  made 
by  Honeyman  to  them,  who  were  therefore  kept  in 
ignorance  of  the  whole  transaction.  The  suspenders, 
on  Honey  man's  supervening  bankruptcy,  having  been 
charged  by  the  bank  for  payment,  the  present  sus- 
pension was  offered  (without  caution)  on  the  grounds 
— 1.  That  the  note  being  altered  in  a  material  part, 
was  null  at  common  law,  in  a  question  with  the  sus- 
penders, who  did  not  consent  to  such  alteration,— 
Chitty,  5th  ed.  p.  130;  Murchie  t7.  Macfarlane,  1st, 
July  1796 ;  Bryce  v.  Dickson,  16th  November  1810, 
Fac.  Coll.;  Hamilton  v.  Monteith,  Ist  December  1824 ; 
Hamilton  xh  Kinnear  and  Sons,  l7th  June  1825,  Shaw. 
2.  That  having  been  altered  after  it  was  issued,  the 
note  was  null  under  the  stamp  laws, — Chitty,  5th  ed. 
p.  133,  et  seq.  3b  That  in  consequence  of  the  altera- 
tions made  upon  the  note,  which  extended  the  term 
of  payment  beyond  two  months  from  the  original 
date,  it  was  an  ineffectual  document  of  debt,  for  want 
of  a  proper  stamp, — 55  Geo.  III.  cap.  184>. 

On  advioing  answers  for  Mr  Robertson,  Lord  Mon- 
creiff,  on  27th  June  1832,  passed  the  bill  on  caution, 
with  the  following 


<c 


Note. — The  Lord  Ordinary  has  no  hesitation  as  to  the 
necessity  of  passing  this  bill.  His  only  doubt  has  been,  whether 
caution  ought  to  be  required  or  not.  For  it  is  plain  that,  in  the 
admitted  state  of  the  bill,  the  tw9  questions  must  arise,  whether, 
in  fact,  the  alterations  were  made  with  the  consent  of  the  com- 
plainers ;  and  whether,  in  point  of  law,  if  they  were,  diligence 
is  com{>etent  on  this  document  under  the  stamp  laws?  If  all 
the  statements  in  the  answers  could  be  assumed,  the  case  might 
be  brought  near  to  that  of  Downes  v.  Richards,  referred  to  in 
the  answers.  But  it  is.  clear  that  the  onus  prebandi  lies  on  the 
chargers.  Ex  facie,  and  confessedly,  the  bill  is  altered  in  the  date 
and  day  of  payment,  and  so  markedly  altered,  that  the  change 
could  not  be  overlooked.  That  it  was  an  accommodation  bill 
—that  the  complainers  were  informed  of  the  alteration,  and  ooo* 
sented  to  it — that  Honeyman  was  an  agent  for  them — that  thej 
were  in  his  debt,  &c.,  are  all  statements  at  present  resting  on 
the  averment  of  the  charg^er.  Yet,  before  he  can  bring  it 
even  near  to  the  case  of  Downes,  he  must  prove  these  facts. 
If  they  were  proved,  there  would  be  still  this  specialty,  that  the 
bill  was  actually  offered  for  discount,  and  held  by  the  charger 
for  a  time;  and  that,  whether  he  knew  or  not,  be  must  be 
held  to  have  known  that  it  was  the  same  bill  which  was  after* 
wards  presented  to  him  in  an  altered  state,  besides  the  just 
doubt  expressed  by  Mr  Thomson  as  to  the  probability  of  there 
being  an  intention,  by  the  decision  in  the  case  of  Downes,  to 
alter  the  principle  held  decidedly  by  Lord  Ellenborough  in  the 
case  of  Calvert  u.  Roberts.  On  the  whole,  the  Lord  Ordinary 
thinks  the  case  of  importance,  in  point  of  law.  He  has  passed 
the  bill  only  on  caution,  chiefly  for  this  reason,  that  the  docu- 
ment is  tL  promissory-note,  and  that,  if  the  complainers  really  got  it 
as  a  payment  for  value,  they  would  not  have  returned  it  with  their 
indorsation  uncancelled.  That  circumstance  makes  for  the  idea 
of  accommodation ;  yet  there  may  be  explanation  on  the  merits. 
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For,  tvUng  it  ds  a  payment  witb  two  months  to  run,  they  might 
give  the  aceomiBodatiofi  to  Honeyroan,  in  returning  the  bill  for 
value,  of  leaving  their  indorsation  to  htm  as  an  onerous  indorece 
for  his  use,  iu  the  interval,  though  himself  bound  as  accepter. 
It  does  not  follow  that  they  are  bound  by  an  altered  bill»  which 
they  did  not  indorse,  and  may  not  have  authorised.*' 

A  record  having  been  afterwards  prepared,  Lis 
Lordship,  on  iSih  November  1834,  pronounced  the 
following  interlocutor  and  note : 

«  The  Lord  Ordinary  having  considered  the  closed  record, 
and  heard  parties*  procurators  thereon,  and  thereafter  made  avi- 
ZHndom,  finds  it  sdmitted  on  the  record  that  the  promissory-note 
Charged  on,  bearing  to  be  grunted  for  value,  is  vitiated  in  the  date, 
in  so  far  as  it  had  originally  borne  the  date  of  February  6th,  and 
had  been  altered  so  as  to  bear  thedute  of  February  i4th  i  Finds, 
that  upon  this  admitted  state  of  the  fact,  the  said  promissory- 
note  must  be  considered  as  a  new  note  written  on  the  stamp  on 
which  the  note  of  6th  February  had  previouRly  been  written,  and 
thereby  ineflfectual  under  the  stamp  laws  to  sustain  either  dili- 
gence or  action,  whether  the  alterution  in  the  date  had  been  con- 
sented to  by  the  parties  or  not,  unless  it  were  relevantly  averred 
and  proved  that  such  promissory- note  was  not  granted  for  valuer 
but  was  made  and  granted  solely  for  the  accommodation  of  the 
parties,  or  either  of  them:  Finds,  that  in  order  to  entitle  the 
charger  to  Tccover  the  sum  expressed  in  such  note  against  the 
atispenders,  it  must  be  incumbent  on  him,  ante  omnia,  to  aver 
and  prove,  habiii  modo,  that  it  was  granted  for  accommodation 
and  not  for  value,  and  also  to  prove  that  the  alteration  was  ac- 
tually, or  by  legal  presumption,  consented  to  by  the  suspenders 
before  the  said  note  was  issued  to  a  third  party ;  Finds  that 
there  is  not  in  the  charger's  statement  of  facts,  any  direct  aver- 
iftent,  on  his  part,  that  the  note  was  granted  for  the  accommo- 
datton  of  the  parties,  or  either  of  tbeoi ;  but  finds  that  this  fact 
being  substantially  averred  in  the. answer  to  the  third  article  of 
tlie  reasons  of  suspension,  it  might  be  competent  for  the  charger 
to  prove  it  under  this  record,  when  the  onut  probandi  is  found 
to  lie  on  him :  And  in  respect  that  the  question,  whether  the 
charge  of  homing  can,  in  the  circumstances,  be  maintained  as  a 
competent  form  of  process  for  recovering,  under  the  said  note, 
upon  such  proof  being  made,  may  be  materially  afiTected  by  the 
nature  of  the  proof  to  be  offered  ;  before  farther  answer,  ap^ioints 
the  cause  tb  be  enrolled ;  and,  in  the  meantime,  reserves  all 
questions  of  expenses. 

"  Noie. — Though  this  case  involves  important  points  of  law, 
the  Lord  Ordinary  does  not  tliliik  that  there  is  much  difficulty 
in  the  law  applicable  to  it ;  looking  to  the  English  cases  of  Calvert 
V.  Roberts.  3  Campbell,  and  Downes  v.  Bichardson,  5  B.  and 
A.,  be  thinks  that  the  latter  must  be  tsken,  as  having  conclu- 
sively fixed  in  the  English  Courts  the  points  decided  by  it.  viz. 
-i— that,  when  an  accommodation  bill  is  still  in  the  hands  of  any 
of  the  original  parties  to  it,  it  cannot  be  considered  as  having 
been  issued,  and  therefore  may  still  be  altered,  with  consent  of 
the  parties,  without  infringing  the  stamp  laws;  and,  as  a  mere 
attempt  to  discount  such  a  bill,  which  ends  in  it  being  restored 
to  the  party,  without  any  right  of  action  under  it  being  vested  in 
the  banker  or  other  third  party,  cannot  import  an  issuing  in  the 
material  sense,  there  does  not  appear  to  be  anything  in  the 
specialty  in  Calvert*s  case,  or  in  that  which  here  occurs,  if  the 
tacts  were  proved,  to  take  either  out  of  the  principle  so  laid 
down,  which  the  Lord  Ordinary  humbly  thiriks  perfectly  solid. 
On  the  other  bund,  it  is  clear,  on  the  same  and  other  authorities, 
that  if  the  promissory-note  was  granted  for  value,  so  that  the 
suspenders  bad  a  vested  right  under  it  against  Honeyman,  it  could 
not  afterwards  be  altered,  even  witb  the  consent  of  both,  so  as 
to  make  a  good  instrument  under  the  stamp  laws.  Before  iiiquir- 
ing,  therefore,  whether  the  fiuspenders  consented  to  the  change, 
the  first  and  material  question  is,  whether  the  note  was  an  ac- 
commodation note  or  not.  The  Lord  Ordinary  has  no  doubt 
that,  in  this  question,  the  onu»  prohandi  lies  on  the  charger,  ac- 
cording to  all  the  roost  common  and  esublished  rules,  and  he 
has  thought  it  necessary  so  td  decide,  in  order  that  the  course 
which  the  cause  is  to  take  may  at  once  be  seen.  In  what 
manner  the  averment  is  to  be  proved,  if  the  charger  undertakes 
the  burden,  the  Lord  Ordinary  will  not  anticipate— that  being 


left  open  by  the  inteiiocutor.     Yet  he  may  observe,  that  a  point 
of  some  nicety  might  possibly  arise  in  extricating  the  facts.    Sup* 
posing  it  were  to  appear,  on  reference  to  oath  or  otherwise,  that 
the  note,  when  given  to  the  suspenders,  wat  really  given  in  paj- 
ment  of  a  debt,  and  so  was  then  legally  issned  with  tbe  date  of 
6th   February,  the  fact  may  be,  if  Honeyman  afterwards  paid 
the  value,  that,  when  it  was  returned  to  him,  atiJl  with  the  ori- 
ginal date,  but  bearing  tbe  indorsation  of  the  auspemlers,  it  was 
by  such  indorsation  and  delivery  intentionally  converted  into  a 
bill  for  his  accommodation ;  and  then  the  question  might  be, 
whether  the  subsequent  alterations,  if  made  with  the  consent  of 
the  suspenders,  before  issuing  to  the  charger,  should  be  efiecteal 
as  made  on  the  accommodation  bill.     Certainly  tbe  charger,  sp> 
parently  from  a  desire  to  avoid  any  appearance  of  undertaking 
the  ontft,  has  left  the  record  in  a  state  by  no  means  satisfactory. 
The  averment,  aflSrmatively,  that  it  was  an  accommodation  bill, 
should  have  been  in  his  own  statement,  and  there  should  have 
been  a  plea  in  law  specially  built  on  it.     This  may  be  compre- 
bended  in  his  first  plea  in  law,  but  It  must  be  confessed  that 
both  the  fact  and  the  law  on  which  the  case  appears  to  hinge, 
are  rather  in  a  loose  state.     The  question  of  fact,  whether  this 
is  the  same  note  which  was  presented  to  the  charger  on  the  Gch 
February,  on  which  much  was  said  in  the  debate,  doea  not  appear 
to  the  Lord  Ordinary  to  be  of  mnch  importance ;  because  he 
thinks  that  the  mere  attempt  to  discount  would  not  alter  tbe 
case.     But  certainly  the  way  in  which  the  charger  represented 
the  facts  as  having  been  *  ascertained'  by  him  by  inquiry  on  pages 
9  and  10  of  tbe  printed  answers  to  the  bill,  does  not  well  agrea 
with  the  cautious  refusal  now  to  admit  the  fact     If  it  were 
thought  material,  this  might  expose  him  to  very  serious  expense 
where  there  can  be  no  real  doubt.'* 

The  charger  having  acquiesced  in  this  judgment,  a 
documentary  proof  was  led  by  him  of  the  points  there- 
in referred  to  his  probation ;  and  on  again  advising 
the  process.  Lord  MoncreifiT,  on  18th  February  1835, 
pronounced  this  interlocutor  and  note : 

"  The  Lord  Ordinary  having  considered  the  writings  now  pro- 
duced, and  heard  parties'  procurators  thereon,  and  made  a^nzsn- 
dum,  and  resumed  consideration  of  the  closed  record,  Mnth  his  in- 
terlocutor of  date  the  2d  (should  be  12th)  November  last,  Findi 
that  the  charger  has  failed  to  prove  that  the  promissory. note  in 
question  was  an  accommodation  bill,  as  between  Honfyman  the 
granter  thereof,  and  the  suspenders,  in  the  ordinary  acceptation  of 
that  term,  or  in  the  sense  referred  to  by  the  authorities  in  the 
question  here  at  issue :  Finds,  uparatiuit  that  the  charger  has 
also  failed  to  prove  that  the  alteration  of  the  said  promisisory-  note 
was  consented  to  by  the  suspenders :  Therefore  sustains  the 
reasons  of  suapenston,  suspends  the  letters,  and  decerns ;  finds 
expenses  due,  and  remits  tbe  account,  when  lodged,  lo  ibe 
auditor  to  be  taxed. 

**  Note — By  the  terms  of  the  agreement  produced,  Uoneynuiti 
was  expressly  bound,  so  long  as  it  should  subsist,  to  grant  hills 
successively  to  the  suspenders,  not  only  to  the  extent  of  tbe 
value  of  goods  already  forwarded  to  and  received  by  him,  hat 
also  occasionally  to  a  defined  amount  of  from  j£20OO  to  £30C0 
beyond  that,  against  grain  at  Clare,  as  may  be  required.  Tbe 
charger  says,  that  at  the  date  of  the  note  in  question^  on  the  6(h 
February  1832,  if  the  account  had  been  then  balanced,  the  sus<> 
penders  were  debtors  to  HoneymaA,  at  least  to  the  amount  of 
£263  i  and  he  infers  that  the  note  must  be  considered  as  an  ae- 
eommodation  bill  in  thia  question.  The  Lord  Ordinary  cannot 
assent  to  the  proposition.  There  was  a  current  trade  -between 
the  parties,  regulated  by  a  specific  mercantile  contract.  The 
note  was  granted  and  delivered  in  implement  of  Honeyoian'« 
express  engagement  by  that  contract,  and  far  within  the  limits 
of  it.  The  suspenders  bad  their  farther  cargoes  of  grain  st 
Clare,  and  were  in  etM*«u  of  transmitting  them.  For  it  appesrs 
that  tbe  account  being  closed  on  tbe  90tb  March  following,  that 
is,  before  this  note  or  6th  February,  at  two  montba,  CtU  due,  tbe 
consignments  had  been  such,  that  after  the  trustee  on  Honey- 
man's  estate  had  rejected  a  considerable  part  Of  tbe  claim  of  tbe 
suspenders,  they  were  still  creditors  for  £177.  The  Lord  Or- 
dinary thinks,  that  a  note  so  granted  was  not  an  accommodation 
bill,  but  iu  itself  an  ouerous  document  of  debt,  granted,  in  the 
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first  inttance,  in  tidpleneiit  of  a  written  eoiitnict>  and  which 
would,  if  not  liquidated,  have  been  held,  at  least*  ae  a  clear  do- 
rumerit  of  debt  between  these  parties.     It  was  asked  in  the  da- 
bate,  whether  it  could  have  been  pot  in  suk  against  Hioneynian 
liy  the  suspenders.     It  could  not,  of  coarse,  have  been  sued  on 
before  it  \ra8  due.     But  when  it  did  become  due*  if  it  had  re* 
miiiaed  in  the  bands  of  the  suspenders,  most  certainly  be  would 
buTe  been  bound  to  pay  it  if  he  had  remained  solvent.     As  the 
nse  stsnds,  be  was  debtor  on  the  account  before  that  time,  after 
bluing  credited  with  the  full  amount  of  this  note.    But  even 
though  it  bad  been  otherwise,  he  oould  not  have  refused  to  pay 
without  a  direet  breach  of  his  engagement.     Accordingly,  he 
plainly  acknowledged  bis  obligation  to  make  the  advance,  in  so 
far  as,  when  the  suspenders  foiled  in  getting  the  note  discounted, 
he  discounted  it  himself,  or  paid  the  value,  minut  the  discount. 
The  Lord  Ordinary  cannot  consider  a  promissory-note,  made 
and  delivered  in  implement  of  such  an  agreement,  and  afterwards 
paid  up  by  advance  by  the  obligant,  as  a  bill  which  had  not  been 
issued  when  it  was  nrst  put  into  the  hands  of  the  suspenders, 
and  this  is  the  point,  which  was,  with  difficult v,  held  to  make 
the  distinction  in  the  case  of  Downes,  from  the  principle  laid 
down  in  that  of  Calvert.     But  the  Lord  Ordinary  also  thinks, 
that,  even  though  the  note  could,  in  any  sense,  be  considered  as 
an  accommodation  bill,  the  charger  has  not  shown  that  the  sus- 
penders consented  to  the  alteration  of  the  date.     There  is  no 
evidence  of  this  as  a  fact  at  all.     The  charger  says  be  was  en* 
titled  to  presume  it  from  the  indorsation.     The  Lord  Ordinary 
sees  no  ground  for  this.     Though  the  suspenders  should  be  taken 
as  having,  by  leaving  their  indorsement  uncancelled,  consented 
to  Honeyraan  using  the  note  as  it  was  originally  framed,  bow 
will  that  prove  that  they  consented  to  its  being  vitiated,  or  being 
made  of  a  different  date?     It  is  no  proof,  and  affords  no  pre- 
sumption of  such  a  fact    The  charger  tried  to  infer  a  consent 
in  another  way,  by  referring  to  the  atatement  of  the  suspenders 
(in  their  fifth  reason),  tbsi  Honeyman  paid  the  money  to  them, 
viinuM  the  discount,  and  that  the  discount  allowed  was  £3,  9s., 
and  then  alleging  that  the  discount  was  the  precise  sum  for  a  bill 
for  «CjOO,  at  two  months  at  four  per  cent. ;  but  whoever  made 
this  reckoning  is  in  a  mistake.     £3,  9s.  is  not  the  discount  on 
£500  for  two  months  at  four  per  cent     But  here  the  calcula- 
tion was  more  intricate.     For  the  account  ahows  that  £2lOD  were 
paid  on  the  8th  February,  and ^£236,  lis.,  not  till  the  28th 
February.     The  discount  must  be  reckoned  with  reference  tu 
the<:e  specialties ;  and  when  that  is  done,  the  Lord  Ordinary 
believes  that  at  five  per  cent.,  the  j£3, 9s.  will  be  found  to  agree 
very  nearly  with  the  supposition  of  the  original  dhte  remaining ; 
but,  certainly  that  siun  will  not  correspond  with  a  discount  from 
the  dste  of  the  14th  at  any  rate  of  interest.     The  argument, 
however,  is  worth  nothing,  unless  the  reckoning  were  perfectly 
precise,  as  stated  in  the  debate.** 

The  charger  reclaimed : 

7%tf  Lerd  Ju$iiee»0erk.-^Vo  new  proof  can  now  be  allowed 
as  to  the  party  who  discounted  the  note ;  that  ought  to  have 
been  made  out  before  this  time.  The  charger  has  failed  to 
prove  that  the  note  in  question  was  granted  for  the  accorarooda- 
tiun  of  the  suspenders.  Neither  is  there  any  proof  that  they 
consented  to  the  alterations  made  upon  the  note,  or  that  they,  or 
any  one  for  them,  presented  the  note  for  disooimt  There  is  no 
legal  presumption  in  the  case,  from  which  to  infer,  either  that 
these  parties  discounted  the  note,  or  consented  to  its  alteration. 
On  the  contrary,  the  charger  roust  rather  be  supposed  to  know 
who  presented  the  note,— -of  whom,  however,  no  disclosure  is 
made. 

jL«ft/  Xfedwyn.— -I  am  quite  satisfied  that  the  interlocutor  is 
^gbt.  I  cannot  consider  this  note  as  being  for  the  accommoda- 
tion of  the  suspenders  in  any  sense.  The  agreement  produced 
in  evidence  does  not  establish  the  fact,  in  respect  it  bound 
Honeyman  not  only  to  grant  bills  to  the  value  of  the  consign- 
ments actually  made  to  him  by  the  suspender.*,  but  also  prospec- 
tively to  a  specified  amount  beyond  that  The  charger  has  also 
failed  to  prove  that  the  suspenders  authorised,  or  were  aware  of 
the  alterations  made  upon  the  note.  He  attempta  to  infer  this, 
from  the  fact  of  their  blank  indorsation  being  allowed  to  remain 
uncancelled  when  the  note  was  returned  to  Honeyman,  but  that 
circumstance  cannot,  of  itself,  warrant  such  a  presumption. 


Lords  Gltntee  and  Meadawbank  concurred. 
The  Court  therefore  adhered^  and  foand  the  charger 
liable  in  addilioaal  expenses. 

Lord  Ordvutry,  Monereiff. — Ad.  Dean  of  Faculty  ( Hope) 
and  Penney;  Campbell  and  Macdowall,  S.S.C.,  Ag9fUt,-^AU. 
Keay;  Dundas  and  Wilson,  C.S.,  Agentu  —  Mc  Thomson, 
aerk IJ.R,] 


22d  May  1835. 
Fiavr  DfvisioM.— >(G.  D.) 

No.  277. — William  Paul  (Boyd's  Trosteb),  Pur* 
9uer  and  Claimant^  o.  William  Turnbull,  Rr- 
cliARD  Campbell  and  Others,  Defenden  and 
Claimants* 

Heritable  Bond — Assignation — Title — Bankrupt — A  party  who 
had  not  completed  a  valid  titles  having  granted  an  heritable  bond, 
on  which  infiftment  followed  /  and  hi*  trutlee,  ftftfr  he  had  been 
tequeitrutedf  having  completed  an  inept  title ;  and  the  creditor  in 
the  bond  having^  subsequent  to  the  sequestration^  comfdeied  a  title 
in  the  bankrupts  perstm,  which  was  held  ineffectual,  in  reepeet 
the  bankrupt  neither  had  granted  nor  could  grant  a  valid  man' 
dale  for  completing  it-^Found  that  the  case  resolved  into  a  com" 
petition  of  personal  rights, — that  the  heritable  bond  oi*erated  as 
an  assignation  of  the  jus  credit!  in  the  granterj  and  therefore, 
that  the  creditor  in  the  bond  fell  to  be  preferred  to  the  trustee  in 
tfie  sequestration* 

Dr  Boyd,  the  father  of  Mr  Edward  Boyd,  the  bank- 
rupt, had  a  complete  title  in  his  person  to  the  lands 
ofCulbratton  and  others.  On  Slst  May  1787,  Dr 
Bo?d  executed  an  entail  of  his  lands  of  Mertonball ; 
ana  of  the  same  date,  he  executed  a  disposition  and 
deed  of  settlement  of  bis  lands  of  Culbratton,  in 
fayour  of  John  Boyd,  his  eldest  son, 

"  or  the  other  heir  of  tailzie  who  may  happen  to  succeed  either 
to  him  or  me,  in  virtue  of  the  said  disposition  or  deed  of  tailzie, 
or  to  the  heirs  or  assignees  of  the  said  John  Boyd,  as  heir  of 
entaiL** 

Dr  Boyd,  on  l4th  June  1794,  executed  a  trust- 
deed,  conveying  his  lands  of  Culbratton  and  others  to 
his  widow  and  Edward  Boyd,  as  trustees,  for  securing 
certain  provisions  to  Eldward  himself,  and  the  truster's 
other  children,  and  binding  the  trustees  to  denude  of 
the  reversion  in  favour  of  the  heir  who  had  been  ap« 

Eointed  to  succeed  to  the  truster's  lands  and  eatatOy 
y  his  entail  and  deed  of  settlement  before  mentioned. 
Dr  Boyd  died  on  I7th  June  1794^  and  infeftment  fol- 
lowed on  the  trust-deed  in  favour  of  the  trustees,  on 
12th  July  1794.  John  Boyd  survived  his  father,  but 
died  without  issue,  and  without  making  up  any  title 
to  Culbratton.  The  succession  then  devolved  on 
Edward  Boyd,  the  second  sun,  who  served  himself 
heir  of  provision  to  his  father,  under  the  deed  of  set- 
tlement above  mentioned,  and  on  the  footing  that  by 
this  service  he  took  up  the  procuratory  in  the  dispo- 
sition, he  expede  a  Crown  charter  and  infeftment.  In 
April  1802,  Edward  Boyd  granted  an  heritable  bond 
over  the  lands  of  Culbratton,  in  favour  of  his  wife's 
trustees,  for  £3000,  which  had  been  secured  to  her  by 
antenuptial  contract  of  marriage,  exclusive  of  his  jut 
maritu  Sasine  followed  on  the  precept  in  this  bond 
in  June  1802.  Edward  Boyd  was  sequestrated  under 
the  Bankrupt  Statute  on  9th  August  1827,  and  Mr 
Paul  was  appointed  trustee  on  his  estate.  Mr  Paul 
conceiving  tne  title  completed  bv  the  bankrupt,  Ed- 
ward Boyd,  before  granting  the  heritable  bona  to  bis 
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Mrife*t  trastees,  to  be  inept,  charged  tbe  bankrupt  to 
Dnter  heir  in  special  to  his  father,  Dr  Boyd,  obtained 
decree  of  adjudication,  expede  a  orown  charter,  and 
passed  infeftnlent  thereOn  dn  Slst  Jane  18S0.  Mrs 
boyd's  trntftees,  likewise  assurtiitig  the  title  completed 
by  Kdward  Boyd  to  have  been  inept,  expede  a  service 
in  his  favour  in  August  1829,  as  heir  or  provision  to 
his  eldest  brother  John ;  and  in  virtue  of  this  sasine, 
and  of  the  unexecuted  precept  of  sasine  in  favour  of 
John,  contained  in  his  father's  settlement  of  1787, 
they  passed  ihfeftment  on  21st  December  1880,  in 
the  view  of  the  title  thus  completed  accrescing  and 
validating  the  heritable  bond  granted  by  Edward 
Boyd.  Mr  Paul  then  brought  the  present  process  of 
multiplepoinding,  in  which  he  claimed  the  lands  of 
Culbratton,  as  trustee  under  the  sequestration.  Mr 
Tarnbull  and  Mr  Campbell  claimed  them  in  virtue  of 
the  bond  granted  to  them  as  trustees  for  Mrs  Boyd. 
The  Lord  Ordinary  (Corehouse),  on  3d  February 
1835, 

***  AliawB  the  ndditional  plea  in  law  for  William  Tumbull  and 
Richard  Campbell  to  be  added,  and  made  part  of  the  record ; 
and  having  considered  the  revised  minutes  for  the  parties,  pro- 
ductions, and  whole  process.  Sustains  the  claim  of  the  said  Wil* 
hnm  Turnbull  and  Richard  Campbell,  in  rif<bt  of  the  trustees  of 
Mrs  Boyd ;  ranks  and  prefers  them  upon  the  fund  in  medio  in 
terms  of  their  claim,  and  decerns  in  the  preference  accordingly, 
and  finds  no  expenses  due. 

**  Note. — Tbia  case  is  attended  with  difficulty,  and  it  is  not 
without  hesitation  that  the  Lord  Ordinary  has  preferred  the 
claimants,  Messrs  Tumbull  and  Campbell,  as  in  right  of  the 
trustees  for  Mrs  Boyd.  The  interlocutor  proceeds  upon  the 
following  grounds: — It  is  admitted  that  the  title  of  Edward 
Boyd  to  the  lands  of  Culbratton,  mad^  up  by  general  service  to 
his  fathfrt  Dr  Boyd,  waa  inept,  and,  consequently*  that  the  in- 
feftment  of  the  trustees  on  the  heritable  bond  by  Edward  Boyd 
in  their  favour  was  inept  alsa  The  Lord  Ordinary  is  clearly 
of  opinion,  that  the  attempt  by  the  trustees  to  complete  the  title 
of  Edward  Boyd,  after  hia  sequestration,  was  ineffectnal.  The 
heritable  bond  contained  no  express  mandate  to  infeft  him  as 
heir  to  his  brotber  John,  and  it  cannot  be  held  as  an  implied 
mandate  to  thut  eftect.  Again,  he  had  no  power  after  his  se- 
questration to  grant  such  a  mandate^  as  he  would  thereby  have 
bestowed  a  preference  on  the  personal  creditor,  to  the  prejudice 
of  all  the  rest.  On  the  other  hand,  it  is  thought  that  Faul,  the 
judicial  trustee  under  Boyd's  sequestration,  has  not  completed  a 
valid  title  to  these  lands,  Dr  Boyd  being  not  only  denuded  of 
of  then)  for  the  purposes  of  the  trust,  but  having  conveved  away 
the  reversionary  right  aftef  the  purposes  of  the  trust  bad  been 
fulfilled.  The  case,  in  this  view,  resolving  into  a  competition 
of  personal  rights,  it  will  be  observed  that  the  heritable  bond  in 
favour  of  Mrs  Boyd*s  trustees,  contains  a  conveyance  in  general 
terma  sufficiently  broad  to  carry  Mr  Boyd*s^'»Ai  creditif  or  right 
of  reversion  to  the  esfate  of  Culbratton.  It  not  only  binda 
Edward  Boyd  to  infeft  the  trustees  in  the  lands,  teinds,  &c., 
but  procuratory  is  granted  for  resigning  the  lands,  teinds,  &c., 
together  with  all  right,  title  and  interest  which  the  granter 
baa,  or  can  pretend  thereto,  or  to  any  part  or  portion  thereof  in 
time  coming,  in  real  security  and  more  sure  payment  of  the 

Principal,  interest,  expenses  and  penalties.  But  even  if  this 
ond  were  not  to  construed  as  expressly  assigning  the  jm  crdiii 
bf  Edward  Boyd,  it  roust  be  held  as  an  implied  assignation  to 
that  right,  agreeably  to  the  decision  in  the  case  of  Dewar,  March 
1666,  in  which  an  appriser,  uninfeft,  having  infeft  hia  wife  in 
an  annualrent  of  the  apprised  lands,  ahe  waa  preferred  to  an 
iidjudger  of  her  husband's  right,  on  the  ground  that  her  infeft- 
laent,  though  otherwise  invalid,  was  to  be  held  an  implied  aralg- 
nation  of  the  apprising.  There  are  other  decisions  to  the  same 
effect.  It  ba<»  been  objected  by  the  judicial  trustee,  that  hold- 
ing the  heritable  bond  an  aissigniition  of  the  jus  erediii,  it  is  in- 
feffeotual,  not  Wui^  completed  by  intiuiution.     But  the  aiiawer 


appears  satlslaetonr,  lsf»  That  no  iaiifnatioii  to  Edvvd  Boyd 
was  necesawy,  ts  be  was  not  only  grsntcr  of  tbe  bond,  but  one 
of  the  tmalecs  under  bis  fiit1ier*B  tmst-disposition,  and  there- 
ffffe,  not  only  the  cedent,  but  a  debtor  in  tbe  right  assigned. 
With  re^rd  to  tbe  other  trustee,  Mrs  Boyd,  tbe  registered  in. 
feftment  upon  the  bond,  as  an  instmnent  of  posaesaion,  may  be 
held  equivalent  to  intimation.  There  ia  no  plea  in  law  in  tlic 
record,  that  the  heritable  bond  ia  to  be  held  am  assignation  of 
Edward  Boyd's  Jm  crediti  under  tbe  trust ;  but  the  facts  stated, 
and  deeda  referred  to,  raited  tbat  plea,  and  tberefore  tbe  Lord 
Ordinary  allowed  it  to  be  added." 

Mr  Paul  reclaimed^  but  the  Court  adhet^d. 

Lord  Ordinary^  Corehouse. — Jet,  Graham  Bell;  William 
Stewart,  W.S.,  jigent, — jIU.  Adam  Anderson;  Tod  and  UiU, 
W.S.,  ^g«i/«.— D.,  OfrA.— LG.D.l 


22d  May  1835. 

Second  Division. — (J.  R.) 

No.  278. — Aberdeen  Banking  Companv,  Suspcn- 
derSf  V.  Maberly,  Cans  &  Company,  Chargers. 

Foreign— CiVcunislancM  in  tphieh  the  Court,  although  holding  the 
opinion  of  English  counsel  to  be  neccstary  as  to  the  te^al  rffecl  </ 
certain  facts,  found  that  the  law  of  England  did  not  ttecessariiy 
Jail  to  be  the  rule  qfdecuion. 

This  was  a  suspension  of  a  charge  for  payment  of 
a  bill  of  exchange,  the  question  being,  whether  the 
chargers  were  onerous  holders.  The  bill  in  que»ttun 
was  drawn  by  the  suspenders  on  their  correspondents 
in  London,  in  favour  of  John  Muberly  and  Company 
of  Aberdeen  (but  wliose  principal  place  of  buitiueM 
was  in  London),  for  talne,  and  was  dated  the  Sd,  and 
payable  on  the  I6th  January  1832.  Maberly  and 
Company  stopped  payment  on  2d  January,  but  it  was 
not  till  tbe  28th  of  that  month  thai  a  commission  of 
bankrapt  was  issued  against  John  Maberly,  the  a^le 
partner.  In  conseouence  of  that  event,  two  billi, 
which  were  drawn  oy  Maberly  and  Company  in  fa- 
vour of  the  suspenders,  in  December  preceding,  and 
fell  due  on  the  2d  and  9th  January  respectively,  were 
returned  to  the  payees  dishonoured,  whereby  the  su«« 
ponders,  in  place  of  being  debtors,  became  the  credi* 
tors  of  Maberly  and  Companv*  The  bill  charged  on 
was  received  in  London  by  Maberly  and  Company  on 
6th  January,  and  after  being  indorsed  by  John  Stevens, 
a  person  in  their  employment,  per  procuration  of 
John  Maberly  and  Company,  was  delivered  by  John 
Maberly  to  E.  Y.  Bartley,  who,  besides  being  a  clerk 
in  the  banking  house,  was  also  manager  of  a  concern 
called  the  Horse  Bazaar,  of  which  Mr  Maberly  wia 
sole  partner,  in  order  to  be  applied  for  the  purposes 
of  the  business  of  that  concern,  but  without  any  spe- 
cial directions  as  to  the  appropriation  of  the  bill* 
Bartley  then  indorsed  the  bill  to  Maberly,  Cane  and 
Company,  the  chargers,  in  payment  of  an  account  of 
a  less  amount,  due  to  them  by  the  Horse  Baiaar,  rt* 
ceiving  from  these  parties  a  cheque  upon  their  bank* 
ers  for  the  balance,  the  proceeds  of  which  were  applied 
by  Bartley  in  discharge  of  other  debts  of  the  baxaar. 
This  transaction  took  place  before  the  bill  was  offered 
for  acceptance,  and  after  the.  chargers  were  in  tlie 
knowledge  tbat  Maberly  and  Company  had  suspended 
payment. 

The  bill  having  been  refused  to  be  accepted,  Ma- 
berly,  Cane  and   Company  thereupon   charged  (lie 
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Aberdeen  Bank  for  payment,  who  now  brooghl  the 

present  snspen^ion,  on  the  gronnd  that,  in  the  circam- 
stances,  the  chargern  were  not  entitled  to  the  charac- 
ter of  onerous  indorsees.  After  a  variety  of  procedure* 
the  cane  was  remitted  to  the  jury  roll,  when  the 
parties  afterwards  jigreed  to  a  special  verdict  embody- 
ing the  abore  facts.  On  a  motion  by  the  suspenders 
to  apply  the  verdict,  the  Court,  on  20th  November 
1834,  remitted  the  case  to  Lord  Jeffrey ;  and  there- 
after, on  24th  February  1835,  his  Lordship  pronounced 
the  following  interlocutor  and  note  t 

"  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  with  the  case  which  the  parties  have  agreed  to  bold  as  a 
special  rerdict,  and  whole  process,  In  respite  that  the  whole  of 
the  facts  established  by  that  case  occuried  in  England,  and 
ainonf;  parties  exclusively  subject  to  the  jurisdiction  of  the 
English  Courts,  Finds  that  the  legal  effect  of  the  facts  so  esta- 
blished muHt  be  determined  by  the  law  of  England ;  and  there- 
fore, before  farther  answer,  appoints  the  cause  to  be  enrolled, 
that  parties  may  be  prepared  to  say  iu  what  manner  they  propose 
to  pur  that  law  in  evidence. 

"  XqU. — The  Lord  Ordinary  has  no  doubt  that  this  case 
(now  reduced  to  a  case  of  pure  law)  roust  be  determined  by  the 
law  of  England.  It  relaten  entirely  to  the  effect  of  the  trans- 
ference  of  a  certain  bill  of  exchange,  from  one  London  house  to 
another,  with  reference  to  the  circumstance  of  the  original  payees 
of  the  bill  (being  another  London  house)  having  previously 
«topped  payment,  and  having  soon  thereafter  had  a  commission 
of  bankrupt  (which,  it  is  contended,  had  a  relroipective  opera- 
tion) issued  aguinst  them  in  London  :  That  the  legal  effect  of 
these  circumstances  must  be  judged  of  by  the  law  of  the  country 
uhere  they  occurred,  and  where  all  the  parties  were  domiciled, 
recms  scarcely  to  admit  of  question ;  and  though  the  previous 
procedure  in  the  caa«e  appears  to  have  been  taken  on  a  different 
footing,  the  Lord  Ordinary  feels  that  he  could  not,  with  pro* 
priety,  diig>ose  of  the  case  otherwise  than  as  he  has  done,  by  the 
preceding  interlocutor.  It  was  very  .fully  argued  before  him ; 
and  it  is  worthy  of  remark,  that  almost  all  the  authorities  cited 
by  the  Aberdeen  Bank,  when  pressing  for  a  decision  on  the 
merits  were  authorities  in  the  law  of  England.  The  only  an- 
swer which  the  Bank  made  to  the  necessity  of  putting  that  law 
in  evidence  (for  they  seemed  to  admit  that  the  circumstance  of 
the  bill  being  drawn  in  Scotland  was  immaterial),  was,  that  the 
qu  >stion  was  one  on  the  '  law  merchant,'  as  they  were  pleased 
to  term  it,  which,  they  contended,  was  the  same  all  over  the 
civilized  (or  mercantile)  world ;  and  to  the  application  of  which 
the  Courts  of  all  countries  were  therefore  competent,  wherever 
the  cause  of  action  might  have  arisen.  The  Lord  Ordinary, 
however,  is  not  aware  of  any  authority  for  this  proposition ;  and 
it  is  matter  of  notoriety  that  there  are  great  and  important  dif- 
ferences in  the  laws  of  adjoining  countries,  as  to  commercial 
contracts  generally,  and  especially  as  to  the  rights  of  debtors  and 
creditors,  in  questions  as  to  bills  of  exchange,  and  the  effects  of 
bankruptcy  and  insolvency.  Mr  Bell's  Commentaries,  which 
relate  almost  entirely  to  questions  in  the  Uw  merchant,  are  full 
of  (totices  of  such  discrepancies  between  the  law  of  England  and 
that  of  this  country." 

The  suspenders  reclaimed,  praying  the  Court  ^^  to 
give  judgment  in  the  cause,  in  terms  of  the  agreement 
of  rerdict."     At  advising, 

Lord  Medwyn  obienred.  We  must  undoubtedly  have  inform** 
tMm  with  regard  to  the  points  of  English  law  involved  here; 
although  I  cannot  agree  with  the  Lord  Ordinary,  that  the  legal 
effect  of  the  facts  ascertained  by  the  verdict  must  be  wbolly  de- 
termined by  the  law  of  England.  I  certainly  obiect  to  this 
Court  being  dictated  to  by  English  counsel  i  but  1  think  it  is 
expedient  that  a  case  should  be  submitted  to  them  for  their 
opinion,  on  which  we  may  afterwards  judge. 

The  other  Judges  concurring,  the  Court 

'*  Alter  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it 
finds  *  that  the  legal  effect  of  the  facts  so  established  niMst  be 


determined  by  the  law  of  England,'  and  remit  to  bis  Losdsblp  to 
ordain  the  parties  to  prepare  and  give  in  a  apccial  case  oa  the 
farts  embodied  iu  the  agreement  of  verdict,  in  order  to  be  Iai4 
before  English  counsel  for  their  opinion  on  thepointaof  EogUsk 
law  ariviiig  thefeasi^  ■■#  ilMreaf ter  to  proceed  in  the  eaos»eoio 
his  Lordship  shall  sonn  fit.'* 

Lord  Ordinary^  Jeffrey.— i/c/.  Keay  and  More;  Walter 
Duthie.  W.S.,  Altera.  —  All,  Dean  of  Facalty  (Hope)  and 
Sandford;   Smith  'and  Kinnear,  W.S.,  Agentt, — Mr  Rolland, 

Cierk.'-^IJ.  R.] 


22d  Mdjf  1835. 
Sfcono  Division. — (J.  R.) 

No.  279. — Robert  Robertson,  Advocator^  v. 
Andrew  Angus,  Respondent. 

Property,  Hightof— Police— Clause— Statute,  7and8  Geo.  IV. 
c.  112,  sec.  62.— jT/iff  Police  Commistionert  of  a  burgh  being 
declared  by  SitUute  to  have  right  to  ail  the  dung,Jitisiie,  ^c»  with" 
in  the  bound*  of  police,  **  exccfting  stable  and  byre  dung,  and 
the  fulzie  and  refuse  of  slaughier-houset" — Hc'ld  that  pig**  dung^ 
a$  not  fiiUin;>  within  the  exception^  belonged  to  the  Coinniiisionera 
of  Policf,  for  the  purposes  of  the  Slatute,  (Uthough  made  and 
depoiiled  within  the  prteale  premises  of  the  inhabitants. 

The  Police  Act  for  the  town  of  Leith  (7th  nnd  8th 
Geo.  IV.  c.  112,)  contains  numerous  provisions  for 
lighting,  cleaning,  and  watching  the  streets,  and  con* 
fers  various  powers  and  privileges  on  the  Commission- 
er.*! of  Police  for  the  better  carrying  into  effect  these 
and  other  purposes.  Section  62d  of  the  Statute  enacts, 

*'  That  the  monies  arising  from  the  foresaid  assessment,  and 
the  property  of  the  lamps,  lamp-posts  and  irons,  and  also  all  the 
dust,  dung,  ashes,  and  fulzie,  and  other  materials  (excepting always 
stable  and  byre  dimg,  and  the  fulzie  and  refuse  of  slaughter- 
houses), within  the  bounds  before  described,  and  all  and  singular 
other  matters  and  things  acquired  and  purchased,  and  made  by 
the  said  commissioners  in  pursuance  of  the  powers  hereby  granted* 
shall  be  and  the  same  are  hereby  vested  in  the  said  commissioners 
for  the  uses  and  purposes  before  and  after  mentioned ;  aod  all 
such  monies  shall  be  applied,  laid  out,  and  expended  in  paving, 
causewaying,  lighting,  sweeping,  cleansing,  guarding,  watching, 
and  patrolling  the  dimsrent  streets,  roads,  lanes,  wynds,  closes, 
and  others,  and  in  widening  and  improving  the  streets,  roads, 
lanes,  wynds,  or  closes,  within  the  bounds  of  police,  and  in  con* 
structing  pioper  sewers  or  drains  in  all  places  requiring  the  same* 
and  in  purchasing  and  maintaining  fire-engines,  and  in  defraying 
the  expense  of  the  police  establishment  within  the  towns  and 
district  aforesaid,  in  paying  suitable  salaries  to  the  assessors, 
clerk,  collector,  and  treasurer,  and  to  the  intendant,  watchmen, 
and  other  officers  to  be  appointed  in  manner  directed  by  this  Actv 
and  in  defraying  the  necessarv  expenses  incurred  by  them  in  the 
execution  of  the  duty  of  their  respective  offices,  and  the  other 
necessary  charges  and  expenses  of  the  aforesaid  establishment, 
and  generally  to  the  other  purposes  of  this  Act,  aud  to  no  other 
purpose  whatever,"  &c. 

By  section  9dd  it  is  provided, 

'*  That  the  said  commissioners  shall  be  snd  ihey  are  hereby 
empowered  tosppointpaviors,  scavengers,  and  others,  for  paving, 
causewaying,  sweeping,  and  cleansing  the  said  streets,  roadls, 
lanes,  and  other  places,  or  to  contract  with  any  person  or  persons 
for  these  purposes,  and  to  remove  the  dung  and  fulzie  thereof  to 
such  place  as  the  said  commissioners  shall  deem  least  offensive 
to  the  inhabitants,  with  power  to  the  said  commissioners  to  rent 
or  purchase  depots  for  that  purpose  within  or  without  the  bounds 
described  by  this  Act,  from  such  person  or  persons  as  may  be 
willing  to  contract  and  agree  with  them  therefor,  and  to  mske 
and  enact  such  rules  and  regulations  as  they  shall  from  time  to 
time  consider  necessary  and  proper  for  their  order  and  govern- 
ment, for  regulating  the  time  and  manner  of  paving,  sweepings 
and  cleansing  the  different  streets,  roads,  lanes,  and  places  with- 
in the  said  district,  aud  for  prohibiting  and  preventing  the  in- 
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tiabitantfl  from  tlirowingout  and  laying  down  upon  the  Mid 
streets,  rosds,  lanes,  doses,  and  other  places,  any  dung,  ashes, 
filth,  rubbish,  stones,  or  other  nuisance,  and  generally  for  the  cn- 
foreement  and  effectual  execution  of  the  purposes  of  this  Act, 
tmder  a  penalty  not  exceeding  20s. " 

The  lOOth  tection  farther  provides, 

'*  That  every  person  who  shall  throw  out  or  lay  down  upon^ 
or  cause  to  be  throwo  out  or  laid  down  upon  any  street,  road, 
iane,  wynd,  close,  or  passage  within  the  district  aforesaid,  any 
atones,  lime,  rubbish,  ashes,  dung,  tilth,  refuse  of  vegetables,  or 
any  thing  else  whatever  which  may  be  considered  a  nuisance,  or 
annoyance  at  any  time  or  in  any  manner,  or  who  shall  shake  or 
dust  any  carpet,  nig,  crumb-cloth,  or  other  article,  either  upon 
such  street,  road,  lane,  wynd,  close,  or  passage,  or  from  any 
window,  stair,  or  other  place  within  tbe  district  aforesaid  (ex- 
cept  as  shall  be  permitted  by  the  regulations  which  may  be  made 
from  time  to  time  by  the  said  commissioners),  or  who  shall 
collect  any  dung,  ashes,  or  fulzie,  or  any  thing  which  may  be 
considered  a  nuisance,  either  upon  any  of  the  said  streets,  roads, 
lanes,  wynds,  closes,  or  passages,  or  upon  any  place  within  the 
limits  of  this  Act,  shall,  for  every  such  offence,  forfeit  and  pav 
a  fine  not  exceeding  20s.  Sterling,  and  that  besides  being  obliged, 
if  required,  to  remove  the  articles  so  thrown  or  laid  down  as 
aforesaid,  or  to  pay  the  expense  incurred  in  removing  the  same.*' 

The  present  case  originated  in  a  complaint  at  the 
instance  of  the  advocator,  before  the  Bailies  of  Leith, 
against  the  respondent,  intendant  of  the  Leith  Police, 
for  having,  by  means  of  his  interference,  obstructed  the 
remoTal  of  a  cart-load  of  pigs'  dung  which  the  advoca- 
tor had  purchased  from  an  inhabitant  of  Leith,  in 
whose  private  premises  it  was  made  and  deposited, 
und  which  he  was  in  the  course  of  removing  to  his 
own  premises,  beyond  the  police  bounds,  it  appeared 
that  while  the  horse  and  cart,  under  charge  of  the  ad- 
vocator's servants,  were,  on  the  morning  of  29th 
Avgiitt  ISSi,  proceeding  along  the  streets  with  the 
dang  in  question,  they  were  interfered  with  by  tbe 
police  officers,  acting  by  the  instructions  of  the  respon- 
dent, upon  information  reported  to  him  on  behalf  of 
the  tacksman  of  the  dung,  fulzie,  &c.  of  the  town,  and 
..that  by  their  intervention  the  cart  was  emptied  of  its 
«oatent8,  which  were  thereupon  taken  possession  of 
•hj  the  tacksman  as  belonging  to  him  hi  virtue  of  his 
lease.  The  application  at  the  advocator's  instance 
was  therefore  for  restitution  of  the  dung  as  being  his 
lawful  property.  Answers  having  been  lodged  for 
the  respondent,  and  a  record  made  op,  the  Biulies,  oa 
AOth  October  1834, 

^  Find  that  tbe  cart-load  of  dung  in  question  was  the  lawful 
property  of  the  contractor  with  the  Commissioners  of  Police, 
by  the  terms  of  the  Act  of  Parliament :  Find  that  under  the 
circumstances  stated  and  admitted  on  record,  the  said  contractor 
was  entitled  to  possess  himself  of  the  dung  in  question  by  meana 
of  tbe  respondent's  assistance :  Find  that  the  respondent,  in 
xtoderioig  such  assistance,  waa  acting  in  the  lawful  discharge  of 
his  duty,  either  as  intendant  of  police,  or  as  a  servant  of  the 
commiasioners,  whose  interests  and  property  he  is  bound  to 
protect :  Therefore  refuse  the  prayer  of  the  petition,  dismiss  it, 
«and  decern ;  find  the  respondent  entitled  to  the  expense  of  pro- 
cess; allow  an  account,"  ^ic 

In  a  note  it  was  obaenred : 

'*  On  the  merits,  the  Court  has  little  diflSculty  in  disposing 
of  tbe  case.  There  appears  to  be  little  or  no  doubt  that  the 
Statute  invests  the  commissioners  with  the  property  of  dung  of 
tfiis  description.  It  is  special  and  guarded  in  the  three  excep- 
tions it  makes,  and  the  clauses  having  reference  to  this  subject 
ean  bear  none  other  than  a  very  strict  interpretation.  The  ob- 
jects and  spirit  of  its  provisions  are  manifestly  obviouf,  snd  the 
>rimary  one  is  the  health  and  cleanliness  of  the  town,  thai  of 


providing  funds  for  tbe  oemmissien  being  purely  subsiduiry,  si- 
though  at.  tbe  sametime  necessary  to  «ecore  tbe  objects  of  the 
other;  and  it  nowhere  excepts,  but  in  cases  where  the  chancet 
of  nuisance  are  less,  or  the  rights  of  property  too  great  to  be 
brought  under  the  general  provision :  m  which  cases  rettrictire 
regulations  are  applied.  With  regard  to  the  plea  that  the  duag 
in  question  is  stable  dung,  it  cannot  be  sysCained  for  a  BMmeet. 
Pig  dung  is  of  an  infinitely  more  offenKive  description,  sad  tbe 
mode  in  which  it'  is  admitted  to  have  been  collected,  instead  of 
fortifying,  makes  the  petitioner's  case  a  great  deal  worse.  Will). 
out  arguing  on  the  spirit,  however,  the  Court  is  of  opinion  tbat 
tbe  Police  Commission  has  an  indisputable  right  of  property  in 
the  dung  in  question  $  and  it  holds  it  to  be  equally  dear  that  tbe 
reapondeot,  as  a  servant  of  that  commission,  was  quite  eotitled 
to  take  possession  in  tbe  manner  in  which  be  did.** 

Of  this  judgment  the  present  advocation  waa  bronglit, 
in  which  the  following  interlocutor  and  note  were  pro- 
nounced by  Lord  Jeffrey,  Ordinary,  on  lOth  March 
1835: 

**  The  Lord  Ordinary  having  resumed  consideration  of  tbe 
debate,  with  the  closed  record,  and  whole  process — Adrooitfi 
the  cause,  and  finds  that  the  Statute  regulating  the  police  of  tbe 
town  of  Leith  does  not  vest  in  the  commissioners  therein  ap- 
pointed the  property  of  any  dung,  fulzie,  or  other  manure  which 
may  be  collected  or  retained  within  the  private  premises  of  sny 
of  the  inhabitants,  or  deprive  them  of  the  right  of  retaining, 
using,  selling,  or  disposing  of  the  same,  provided  that  hj  re- 
taining or  removing  such  manure,  no  nuisance  is  created  to  tbe 
neighbourhood;  and  therefore  altera  the  interlocutor  of  the 
Msgistrates  complained  of,  and  finds  the  respondent  liable  to 
the  advocator  in  tbe  value  of  the  cart-load  of  dung  in  question ; 
and,  before  further  answer,  appoints  the  cause  to  be  enrolled, 
that  parties  may  be  prepared  to  state  in  what  way  they  propose 
that  such  value  should  be  ascertained. 

<*  Note. — The  ezeepiiont  in  the  6*2d  section  of  the  Act  raise 
considerable  difficulty  in  this  case ;  and  the  Lurd  Ordinsry  con- 
fesses that  he  is  not  perfectly  satisfied  with  any  solution  tbst 
has  been  proposed.  But  at  the  same  time,  it  appears  to  him  to 
very  improbable  that  the  Legislature  should  have  intended  to 
confiscate  the  lawful  property  of  any  of  the  subjects  of  tbe 
realm,  while  their  continued  enjoyment  and  disposal  of  it  was 
in  no  way  hurtful  to  their  neighbours  or  the  community,  that 
he  would  adopt  any  poisihU  construction  of  the  Act  by  wbirh 
such  a  result  might  be  avoided.  Tbe  claim  of  the  intendant  is 
very  broad  indeed.  He  says  the  commissioners  have  tbe  full 
and  exclusiye  property  of  all  dung,  soil,  or  manure  of  any  des> 
cription  (under  tbe  exceptions  already  referred  to)  made  or  ex- 
isting within  the  bounds  of  police.  Now,  it  is  manifest  ib«t 
there  may  be  manufactories  and  other  large  establisbmenU  with- 
in those  bounds,  in  which,  partly  from  the  refuse  of  tbe  manu- 
^ture  Itself  (as  in  the  case  of  brewen,  curriers,  &c.),  partly 
from  tbe  ashes  of  fires  and  furnaces,  and  from  the  offal  of 
kitchens,  necessaries,  and  cess-pools,  a  very  valuable  collection 
of  manure  may  be  daily  accumulated  in  covered  ash-pits  cr 
other  proper  receptacles,  so  as  to  be  in  no  way  offensiTe,  even 
within  the  premises  themselves,  and  much  less  to  the  vicinity, 
and  sold  to  the  extent,  it  may  be,  of  many  pounds  at  tbe  end  of 
every  week — all  this,  however,  according  to  the  intendant,  must 
now  be  interdicted.  But  take  the  case  even  of  a  private  dwel- 
ling. Suppose  a  gentlemao  has  a  large  family,  with  a  suiuble 
house  and  garden  attached,  and  that  he  chooses  to  collect  in  s 
concealed  and  well-secured  place,  at  a  distance  from  any  oeigb- 
bouring  property,  tbe  aahes  of  his  fires,  with  tbe  refuse  of  bis 
kitchen,  poultry-yard,  pig-stye  or  pigeon-bouse ;  and,  from  time 
to  time,  to  carry  out  this  compost,  and  lay  it  on  his  own  garden ; 
if  the  intendant's  construction  of  the  Act  is  right,  this  is  s 
fraud  upon  tbe  commiasionera,  and  would  warrant  hia  immediate 
interference ;  and  between  this,  which  may  be  thought  an  ex- 
treme case,  and  the  present,  there  is  really  no  room  for  a  dt^ 
tinctiun.  If  the  gentleman  in  question  m^  *pply  bis  owa 
manure  to  his  own  adjoining  garden*  may  he  not  wheel  a  psit 
of  it  into  tbe  garden  of  his  next  neighbour?  may  he  not  carry  it 
out  to  his  villa,  half  a  mile  distant  ?  or  to  bis  farm  a  little  way  fur- 
ther ?  and  if  he  is  entitled  to  do  this,  is  it  conceivable  that  be 
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should  be  prevented  fh>in  selling  it  to  a  farmer  beside  bim  ?  If 
these  be  the  unavoidable  consequences  of  the  iritendant's  doc- 
trine, it  would  seem  to  require  the  sanction  of  a  very  special 
enactment,  and  ought  not  to  be  adopted  on  any  implication  from 
obscure  and  ambiguous  expressions.  If  such  was  truly  the 
purpose  of  tbe  Iiegislature,  it  is  natural  to  think  that  they  would 
bare  distinctly  enacted  that  it  should  no  longer  be  lawful  for 
any  one  within  the  bounds  of  police  to  collect  any  manure  with- 
in bis  own  premises,  however  completely  all  risk  of  annoyance 
was  excluded,  or  to  dispose  of  it,  however  valuable,  for  his  own 
benefit.  It  is  certain,  however^  that  there  is  no  such  substan- 
tire  or  express  enactment  in  the  present  Police  Act ;  and  that 
the  clause  relied  on,  viz.  the  62d,  is  very  far  from  coming  up 
to  this  deseription.  In  the  first  place,  its  object  plainly  w,  not 
so  much  to  vest  any  property  for  the  first  time  in  tbe  conmis- 
i>ioner8,  as  to  set  forth  tbe  uses  and  purposes  for  which  tbe 
property  already  at  their  disposal  should  be  applied ;  at  least  it 
is  certain,  that  if  the  intendant's  construction  is  right,  the  soil 
and  manure  here  taken  for  the  first  time  from  the  owners  is  the 
only  thing  mentioned  in  tbe  clause  that  was  not  already  in  the 
commissioners,  or  that  can  be  pretended  to  have  been  previously 
at  tbe  disposal  of  any  other  person?.  The  provision  is,  that 
the  monies  raised  bi/  assessments  tbe  tamps  and  lampposts  (to  be 
purchased  or  contracted  for  by  the  commissioners),  and  the 
dti>t,  dung,  and  fulzie  within  tbe  bounds  specified,  and  all  other 
thin?.4  acquired,  purchased,  or  made,  by  the  said  commissioners, 
shall  be  vested  in  them  for  the  purposes  specified,  and  applied 
in  paving,  lighting,  sweeping,  watching,  &c.,  and  in  making 
drains,  and  paying  wages  and  salaries  to  the  necessary  ofiicers, 
&c.  Now,  considering  the  nature  of  the  other  things,  with 
which  it  is  here  classed  and  mixed  up,  it  seems  to  the  Lord  Or- 
dinary most  natural  to  hold  that  the  dust,  dung,  and  fulzie  so  to 
be  used  and  appropriated,  along  with  tbe  assessments,  lamps, 
&c.,  wffi  Ifiat  which  wasjound  on,  or  brovght  ovt  to  the  street, 
arcai,  ami  passages,  over  which  the  powers  of  the  commissioners 
clearly  extended;  and  not  that  deposited  (without  nuisance)  in 
those  private  premises,  into  whicb,  under  ordinary  circumstances* 
they  bad  no  right  to  enter.  If  it  had  not  been  for  the  excep. 
tions  in  the  clause,  the  Lord  Ordinary  would  have  thought  this 
too  clear  to  be  disputed ;  and  the  whole  difficulty  of  the  case 
therefore  arises,  in  his  view  of  it,  from  those  exceptions.  They 
are,  '  excepting  always  stable  and  byre  dung,  and  the  fulzie  and 
refuse  of  slaughter-bouses.'  The  inference  from  this  in  favour 
uf  tbe  intendant's  argument  is  sufficiently  obvious,  and  there  is 
uo  doubt  that  it  is  a  little  embarrassing.  For  the  reasons  already 
given,  however,  the  Lord  Ordinary  cannot  adopt  that  inference, 
and  holding  that  the  only  dung  or  fulzie  which  is  vested  (or 
rather  recognised  as  already  vested)  in  the  commissioners  by  the 
general  words,  was  what  was  found  on,  or  brought  out  to  tbe 
^treets,  and  in  which  no  party  had  or  retained  any  property,  be 
inclines  to  think  that  the  exception  was  intended  to  save  to  the 
owner  the  property  of  the  particular  subscances  mentioned,  eetn 
when  found  on,  or  brought  out  to  the  streets  or  lanes ;  supposing 
always  tbat  they  were  those  kept  under  such  precaalions .  as 
neither  to  obstruct  the  passage,  or  occasion  an  actual  nuisance 
to  the  neighbourhood.  Stable  dung,  it  is  well  known,  cannot 
be  allowed  to  remain  manv  hours  in  the  place  where  it  is  pro- 
duced,  without  injury  to  toe  horses;  and  yet,  valuable  as  it  is, 
it  could  not  generally  defray  the  expense  of  removal  to  the  fields, 
till  a  considerable  quantity  is  collected.  It  is  the  universal 
practice,  accordingly,  to  have  a  small  dung-hill  at  the  dOor  of  the 
stable,  and  in  every  meuse  lane  in  the  city  (all  which  aje  public 
passages)  such  a  dung-bill  may  be  seen  at  tbe  door  of  every 
stable,  public  or  private,  and  has  never  been  supposed  liable  to 
challenge,  if  not  of  a  size  to  obstruct  tbe  passage,  or  kept  so 
long  as  to  be  actuaU^  offensive  to  the  vicinity.  Now  the  Lord 
Ordinary  is  of  opinion  that  the  exception  in  this  clause  of  the 
Act  was  only  intended  to  legalise  such  a  pmctice  in  Leith,  and 
tbat  the  reasonableness  of  that  practice  suffioiently  expUins  the 
exception  as  to  stable  and  byre  dung,  while,  with  regard  to  slaugh- 
ter-houses, it  probably  bad  reference  to  tbe  special  regulations 
contempiated  and  authorised  to  be  made  as  to  those  places  by 
the  lUBtb  section  of  tbe  Statute!  This  construction  appears  to 
he  countenanced  ky  tbe  terms  of  tbe  93d,  and  especially  of  the 
lU)tb  iiectioa  of  tbe  Act,  in  which  it  is  impossible  to  hold  tbat 


the  words,  though  most  geneml  and  comprebensrre,  can  he  con- 
strued to  apply  to  the  private  dwellings  or  premises  of  the  in* 
habitants,  unless  it  is  meant  to  be  contended  that  the  commis* 
sinners  have  a  right  to  fine  a  man  for  shaking  a  crumb-doth 
from  bis  own  back  window  into  his  own  garden,  or  to  enter  and 
eleanse,  at  their  pleasure,  all  the  slovenly  sculleries,  nurseries, 
or  dressing-rooms  of  the  district.  In  short,  tbe  Lord  Ordinary 
is  of  opinion  that  the  control  and  jurisdiction  of  the  commis« 
sioners  is  limited  to  the  public  and  open  places  which  they  are 
directed  to  keep  in  order ;  and  that  they  are  not  to  be  eoon- 
tenanced  in  any  invasion  of  private  property,  when  kept  and  iM«d 
in  such  a  way  as  to  give  no  annoyance  to  the  vicinity.'' 

The  respondent  reclaimed : 

T^e  Lord  Justic€'Cterk,-—\n  judging  of  this  ease,  we  must 
attend  to  what  seems  to  be  tbe  principle  whicb  guided  tbe  Legis- 
lature in  passing  the  Statute.  I  am  clearly  of  opinion  that  the 
Legislature,  by  tbe  enactment  in  question,  contemplated  two 
objects : — In  the  first  place,  tbe  protection  and  security  of  the 
town  of  Leith ;  and  in  the  second  place,  the  promotion  of  ita 
bealthfulness  and  salubrity.  In  effectuating  these  objects,  it 
was  necessa^  that  a  police  establishment  should  be  both  consti- 
tuted and  maintained  at  tbe  least  possible  expense  to  tbe  com- 
munity. Various  expedients  might  have  been  resorted  to  with 
this  view,  but  none  appears  to  be  less  oppressive  or  vexutious  to 
tbe  InhabKants,  as  the  donation  to  the  Police  Commissioners  of 
all  the  dung,  ashes,  and  fulzie  of  the  burgh.  Accordingly,  the 
funds  placed  at  the  disposal  of  the  Leith  Commissioners  are 
composed  of  tbe  emoluments  arising  from  this  source.  But  mark 
the  reason  of  this.  Tbe  Police  Commissioners  are  required  to' 
give  their  attention  to  ail  the  different  departments  of  police 
committed  to  their  maTisgement;  and,  more  particularly,  toeee 
tbat  the  cleanliness  of  the  town  is  properly  maintained.  On  the 
one  hand,  tbey  are  bound  to, cleanse  the  town  within  the  ex- 
tent of  the  police  bounds  ;  and,  on  the  other  hand,  tbey  are  to' 
have  right  to  all  the  dust,  dung,  ashes,  and  fulzie  collected 
within  those  limits.  Such  seems  to  me  to  be  absolutely  vested 
in  them,  and  upon  these  conditions.  But  in  addition  to  this,  it 
is  to  be  considered  tbat  police  acts  can  seldom  avoid,  in  some 
instances,  to  affect  the  rights  of  individual^.  Police  arts  com- 
monly restrain  liberty;  and  the  reason  is,  that  n  general  benefit 
is  thereby  contemplated,  which  cannot  otherwise  be  so  well  se- 
cured. Tbe  interests  of  individuals,  however,  who  may  tie  thus 
affected,  cannot  be  said  to  suffer ;  and  therefore,  in  tbe  present  in- 
stance, it  is  not  to  be  supposed  that  private  property  is  oonfiaeated. 
in  consequence  of  tbe  right  claimed  by  tbe  Commissioners  of 
Police — ^the  public  being  clearly  benefited  by  tbe  remuval  of  sueh 
noxious  elements  as  tbat  referred  to.  The  words  of  tbe  Statute  are 
most  general,  vesting,  by  the  62d  section  (whicb,  in  this  qqeslion, 
must  be  considered  the  ruling  clause),  in  the  (Commissioners  of 
Police  tbe  right  of  all  tbe  dust,  dung,  ashes,  and  fulzie  collected 
within  the  bounds  of  police,  including,  in  my  apprehension,  private 
dwellings.  Under  this  provision,  the  commissioners  wwild  be 
entitled  to  all  the  dung,  of  whatever  deseription,  if  found  within 
tbe  prescribed  bounds.  But  an  exception  is  added,  of  stable  aad 
byre  dung,  and  tbe  refuse  of  slaughter-bouses,  which  exoladea 
their  right  to  these.  Pigs*  dung  is  not,  however,  mentk>ned  ae 
excepted,  and,  consequently,  it  must  fall  to  be  inelnded  in  this 
general  words  *'  all  dung,"  employed  in  the  Statute.  And  for 
this  construction  there  is  this  obvious  reason,  that  the  beepinf 
of  pigs  within  tbe  dwelling-bouses  of  individaals  within  hui^ 
may  be  readily  soppoeed  to  be  a  pnetice  of  such  a  aatmre  aa  tb4 
Legislature  were  desirous  of  preventing.  I  see  no  grounds  fo^ 
holding  that  tbe  62d  section  is  reetricted  by  any  of  tbe  ei4Me- 
quent  clauses  of  tbe  Statute.  I  am  tberefone  of  opinion,  that 
pigs*  dung  belongs,  under  this  Act,  to  tbe  Coromisetoners  af 
Police,  for  tbe  purposes  of  tbe  Statute ;  and  as  these  oontemplattf 
tbe  general  benefit  of  tbe  oomraunity,  tbe  idea  of  a  confiscation 
of  private  property  haying  place  in  the  case,  cannot,  in  my  esti- 
mation, be  entertained.  I  am  therefore  for  altering  the  inters 
locntor. 

Lord  Ifendowbank^^^l  am  of  the  tame  opinion,  it  appearing 
to  me  that  tbe  object  of  this  Statote  was  to  abridge  the  dghti 
of  individuals,  in  providing,  from  tbe  peculiar  sourtein  quespon, 
an  emolument  for  the  mamtenanceof  the  ppliee  eataMubnent. 
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Pig*t  dttog  is  ttndoubtcd]]^  comprehended  under  the  wordi  "all 
dung.**  Besides,  it  ii  not  enumerated  in  the  exceptions,  to  which 
extent  alone  the  Statute  U  qualified.  Magistrates  of  a  burgh 
hKwe  always  been  obliged  to  clean  it ;  and  for  so  doing,  they  have 
from  time  immemoriiil  been  accustomed  to  receive  the  fulzie. 
They  might  have  been  compelled  to  take  it  away  for  general 
cleanliness,  and  it  formerly  cost  some  burghs  which  1  know,  a 
considerable  sum  yearly  for  so  doing.  At  one  time,  the  city  of 
Edinburgh  paid  annually  £50  for  that  purpose.  But  though  at 
one  period  the  fulsie  was  of  little  moment,  in  process  of  time  it 
bactme  valuable ;  and  as  police  establishments  became  porpor- 
tionally  co-pxtensive  with  an  increased  population,  the  cheapest 
way  ol  maintaining  such  establishments,  was  to  give  them  a  right 
to  what  the  inhabitants  could  formerly  have  compelled  the  Ma- 
giatrates  to  carry  away.  Nothing  could  be  more  natural ;  and  I 
do  not  think  that  in  this  instance,— -where  it  is  desirable  to  re- 
press the  keeping  of  pigs  in  dwelling-bouseSf^t  is  unreasonable 
U>  suppose  that  the  Legislature  had  such  an  object  in  view,  and 
tbcrefora  conferred  upon  the  Commissioners  of  Police  the  right 
which  they  claim.     I  am  therefore  for  altering. 

Lord  Gieniee, — I  must  isay  that  I  think  the  Lord  Ordinary's 
interlocutor  is  right.     I  observe  that  complaints  have  frequently 
been  made  by  the  tacksmen  of  the  fuleie  of  Leith,  in  respect  of 
toch  a  question  as  this,  and  that  these  complaints  have  been  dis- 
misied,  just  because  it  wae  thought  that  it  was  an  interfering 
with  private  property.     An  attempt  has  been  made  to  construe 
this  Act  differently  from  the  Glasgow  or  Edinburgh  Art?,  but 
with  what  reason  I  cannot  perceive.     And  though  certainly  we 
cannot  interpret  any  one  of  these  Acta  by  the  other,  it  never- 
theless appears  surprising  that  a  different  practice  should  prevail 
under  them.     Witness,  for  instance,  the  43d  section  of  the  Edin- 
burgh Act  for  1832,  where  swine-dung  is  specially  excepted,  and 
the  46tb  section,  where  the  breeding  and  keeping  of  swine  in 
dwelling-houses  within  the  bounds  is  pjeveiited.     By  the  Glas- 
gow Act,  sect.  94,  it  would  seem  that  the  inhabitants  may  curry 
away  their  fulzie  at  the  times  specified,  under  a  penalty  if  laid 
on  the  street  and  not  carried  away.     Now,  why  should  swine- 
dung  be  held  to  be  comprehended  under  the  62d  section  of  the 
Leith  Act,  by  the  general  words  "  all  the  dung,"  while  in  the 
Edinburgh  Act,  express  words  would  seem  necessary  to  com  pre- 
bend it  or  exclude  it,  and  when  the  words  **  the  whole  dung**  are 
used?    It  does  seem  strange,  too,  that  the  Glasgow  Act  should 
point  out  times  when  the  inhabitants  may  carry  away  their  fulzie ; 
and  it  is  just  as  likely  that  the  keeping  of  swine-dung  may  be  equal- 
ly prejudicial  in  Glasgow,  if  not  more  so  than  in  Leith.    I  must 
■av,  that  I  consider  pigs*  dung  cannot  be  held  to  be  comprehended, 
without  express  words,  in  the  62d  clause  of  this  Act ;  au^  I  cer- 
tainly am  of  opinion,  that  a  confiscation  of  private  property  does 
arise,  by  the  exercise  of  such  a  right  as  the  Police  Commission* 
ers  here  claim.     I  think  the  Lord  Ordinary  is  quite  right  in  that 
respect;  and,  besides,  if  the  Legislature  had  intended  to  confer 
OD  the  police  any  thing  further  than  the  fulzie  and  refuse  found 
upon  the  streets,  doses,  &c,  there  would  have  been  an  express 
aause  to  that  effect.     I  do  not  know  any  kind  of  property  so 
well  evidenced  as  the  manure  here  contended  for.  The  person  who 
keeps  those  aninuils  never  loses  sight  of  them  or  their  manure. 
They  are  continually  in  his  possession,  as  well  as  the  dung,  and 
it  is  never  for  a  moment  derelicted,  so  that  it  might  become  the 
property  of  the  police  by  mere  apprehension ;  and  since  the  pos- 
sessors of  such  animals  never  consented  to  give  away  the  dung, 
we  cannot  make  any  devolution  of  it,  without  express  authority 
to  that  end  from  the  Legislature.     The  police,  it  has  been  al- 
lowed, cannot  enter  laige  areas,  such  aa  those  of  the  glass 
works,  to  clear  away  such  dung;  and  I  cannot  see  how,  any 
more,  thejr  have  a  right  to  enter  a  poor  dwelling,  on  a  similar 
orrand,  without  express  powers.     There  can  be  no  question  of 
their  right,  if  there  be  a  nuisance,  aa  that  is  removeable  at  com- 
mon law.     But  even  where  there  is  a  nuisance,  although  the 
party  majr  be  fined,  the  police  have  no  right  likewise  to  the  pro- 
perty wbtch  constitutes  the  nuisance.     Parties  may  be  compelled 
to  remove  the  nuisance  under  a  penalty,  but  the  property  of  the 
auisance  itself  is  not  transferred.     Fines  are  impoaed  under  this 
Act;  but  the  kinds  of  property  themselves  mentioned  in  the 
Act  are  not  transferred  by  the  Statute.     I  consider  this  to  be 
a  questioD  of  great  impDrtance,  and  before  deciding,  I  should 


wish  a  more  thorough  proof  of  the  practice  before  the  passing  of 
the  Statute. 

Lord  Mt'dwyn, — This  case  no  doubt  is  attended  with  some 
difficulty ;  but  I  think  |he  solution  delivered  from  the  rhair  folly 
explains  it.  The  practice  is  of  no  moment,  as  the  LegisUture 
may  find  it  necessary  to  control  even  privnte  property,  and  which 
seems  to  be  the  case  in  this  instance.  Indeed,  the  62d  cIao«e, 
under  the  exceptions  specified,  vests  the  property  of  all  dun|i^.  oF 
whatever  description,  in  the  police ;  and  I  do  not  see  that  any  of 
the  other  clauses  qutdify  this  general  one.     1  am  for  altering. 

The  Court  therefore  altered  the  Lord  Ordinary's 
interlocutor,  and  remitted  simpliciier  to  the  Magis- 
tratea,  but  fouod  no  expenaea  due,  either  in  this  or 
the  Inferior  Coart. 

Lord  Ordinary,  Jeffrey.  —  Ad.  Keay  and  More ;  Ssmof  1 
Beveridge,  S.S.C.,  Jigeui, — ^U.  Dean  of  Kiicalty(  Hope)  and 
Marshall;  John  Harvey,  S.S.G.,  Jgent. — Mr  Ferguson,  Cierk, 


23d  Ma  If  1835. 

First  DiviaroK. — (O.D.) 

No.  280. — DuoALD  Hamilton,  Complainer^  v.  Wil- 
liam Brown,  Respondent. 

Road  Trustee — Penalty. 

Tliis  fvas  a  petition  and  complaint  against  the  re- 
spondent, for  the  pfMialtiea  contained  in  the  Ayrshire 
Road  Act,  7th  and  8th  Geo.  IV.  c.  109,  in  reapect  (as 
was  alleged)  that  the  respondent  had  acted  aa  a  road 
trustee,  without  being  posxesaed  of  the  requisite  quali- 
fication^ of  lands  rated  in  the  cess^rolla  at  £100  8cot<, 
or  yielding  a  real  rent  of  £200  per  annum.  In  answer, 
the  respondent  alleged,  that  the  complaint  (whidi 
was  one  of  a  series  of  actions  of  the  same  sort)  had 
been  got  op  from  revengeful  motives,  in  consequence 
of  the  respondent  and  his  brother  being  dismissed 
from  their  situations  as  treasni'er  and  snrreyor  to  the 
road  trustees;  and  the  respondent  maintained — 1. 
That  the  complaint  was  incompetent  in  a  summary 
form^  and  was  defective  in  the  specification  of  the  al- 
leged acts  of  contravention.  2.  That  the  respondent 
actually  poMessed  the  requisite  qualification.  A  re- 
cord havmg  been  prepared  and  reported  on  cases  hy 
Lord  Cockbum,  the  Court  dismissed  the  complaint, 
with  expenses. 

jld,  D.  M«Neill ;  Bowie  and  Campbell,  W.  S.,  jffeents.—Ah, 
Cowan ;  Patrick  and  Crawford,   W.  S.,  Agemtu-^^^  CUrk,-^ 


2Sd  May  1835* 

First  Divisiow.— -(G*  D.) 

No.  281. — William  Pearson,  Complainery  v*  Wil- 
liam Brown,  Respondeni. 

Road  Trustee— Penalty. 

This  was  another  complaint  against  the  respondent 
(said  to  be  instigated  by  the  same  parties)  on  similar 
grounds  with  the  above.  It  was  reported  at  the 
sametime  on  cases,  and  likewise  dismissed,  with  ex- 
penses. 

Jet,  D.  M'Neill ;  Bowie  and  Campbell*  W.&,  Agent$.^Mt. 
Cowan;  Patrick  and  Crawford,  W.S.,  Jgemt. — D„  Cirri.— 
IG.D.] 
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23d  May  18d5. 
Second  Division. — (J.  R.) 
No.  282. — Lord  Provost  and  Magistrates  of 
Edinburgh,  ComplainerSy  v.  Jambs  Pedie,  W.S.> 
RespondenL 

Excluiive  Priyilege— Market— Burgb-  Royal. 

Mr  Pedie  haring',  upon  hi8  own  property,  between 
Dablin  Street  and  Broiighton  Street,  Edtnbnrgh, 
erected  certain  buildings  for  shops,  which  he  proposed 
letting  to  tenants  for  the  sale  of  butcher-meat  and  other 
prorisions,  the  Magistrates  and  Town  Council  present- 
ed the  present  bill  of  suspension  and  interdict,  to  pre- 
vent the  respondent  frona  taking  the  intended  use  and 
occupation  of  those  premises,  as  beings  an  infringe- 
ment  of  the  complainers*  exclusive  right  of  holding 
markets  within  burgh. 

Lord  Meadowbank,  as  Ordinary  on  the  Bills,  in  ap- 
pointing the  bill  to  be  answered,  superseded  considera- 
tion of  the  interdict  until  the  answers  were  lodged ; 
and  the  bill  and  answers  having  been  thereafter  re- 
ported to  the  Court  by  Lord  Cockhurn,  their  Lord- 
whips  remitted  (of  consent)  to  pass  the  bill,  for  the 
purpose  of  trying  the  question. 

Lordt  Ordinary^  Meadowbank  and  Cockbnm. — Act.  Rutber- 
fnrd  and  Ivory;  GrHhurn  and  Anderson,  W.S..  Agent».'-~AU, 
Dean  of  Farulty  (Hope)  and  H.  Robertson;  Party,  AgenL — 
nut- Chamber  Clerk.^iJ.IL] 

26M  Maif  18S5. 

First  Division. — (O.  D.) 

No.  283. — Jaset  Mill,  Advocator,  v.  James  Downie, 

Eespondent. 

Shndpr— Proof— '^r^MU/anctff  in  which  a  party  hating  died 
taddeufyf  and  there  hating  been  aa  erroneous  report  that  the 
pursuer  had  poieoned  hun-^Hetd  not  prored  thai  the  defender, 
who  had  repeated  the  report,  teas  the  author  of  it,  or  that  the  had 
Jaisely  and  nsaliciotisly  slandered  the  pursuer,  and  therefore  an 
action  of  damages  against  her  dismissed,  with  expenses. 

The  defender,  who  had  been  a  servant  with  the 
pursuer,  brought  au  action  against  him  for  the  aliment 
of  a  natural  child.  While  this  action  was  depending, 
the  pursuer  met  at  Bannockburn  fair,  in  June  1831, 
with  a  person  of  the  name  of  Macallum,  who  had  been 
a  farm  servant  to  the  pursuer  at  the  time  the  defen- 
der was  in  his  service,  and  who,  the  defender  alleged, 
was  to  be  her  principal  witness  as  to  the  paternity  of 
the  child.  Tiie  pursuer  and  Macallum  bad  tome 
whisky  together^  after  which  Macallum  went  home 
and  was  taken  ill  with  vomiting  and  violent  thirsf«  to 
allay  which  he  drank  a  very  large  quantity  of  milk. 
Macallum  remarked,  that  if  it  had  not  been  for  the 
drink  the  pursuer  had  given  him,  there  would  have 
been  nothing  ailing  him.  He  died  next  day ;  and  im- 
mediately aflter  his  funeral,  a  report  arose  that  the 
pursuer  had  poisoned  him,  in  consequence  of  which 
liis  body  was  disinterred,  and  the  stomach  inspected 
by  medical  men,  but  no  symptoms  of  poison  were  de- 
tected. The  pursuer  brought  the  present  action  of 
damsges  against  the  defender,  for  having  falsely  and 
maliciously  slandered  him,  by  asserting  to  various 
persons,  and  on  various  occasions  specified,  that  the 
pursuer  had  poisoned  Macallum,  and  had  in  conse- 
quence been  sent  to  jail  in  irons,  and  would  be  hanged 


or  banished.  The  defender  denied  having  o«ed  the 
expressions  attributed  to  her,  or  encouraged  the  re- 
port, which  she  asserted  was  current  in  the  country 
at  the  time,  but  which  she  did  not  believe  to  be  true. 
The  Sheriff,  on  advising  a  proof,  found  that  the  de- 
fender had  not  originated  the  report,  but  that  she  had 
repeated  it,  and  decerned  against  her  for  £5,  ds.  of 
damages,  and  for  expenses  of  process. 

In  an  advocation,  the  Lord  Ordinary  (Corehottse)^ 
on  4th  February  lb35,  pronounced  this  interlocutor 
and  note : 

"  Having  beard  counsel  for  tbe  parties,  and  considered  the 
proof  and  whole  process,  finds  it  is  not  proved  tbat  the  advocs* 
tor  was  tbe  author  of  the  report,  that  tbe  respondent  poisoned 
Robert  Macallum,  tbe  person  menuoned  in  tbe  pleadings,  )Hit 
that  tbe  contrary  is  presumable  from  tbe  evidence :  Finds  it  is 
not  proved  tbat  the  advocator  maliciously  and  falsely  slanders^ 
tbe  respondent  in  any  way ;  and  therefore  advocates  tbe  cause, 
alters  the  interlocutors  of  tbe  Sheriff,  a«soi1sies  tbe  advocator 
from  tbe  concln^tiona  of  tbe  action,  and  decerns :  Finds  tbe  re* 
Bpondent  liable  in  tbe  expenses  incurred  by  the  advocator  in  this 
and  the  Inferior  Court,"  &c. 

**  Note, — From  the  peculiar  circumstances  of  this  case,  it  Is 
necessary  that  tbe  evidence  should  be  carefully  examined.  The 
interlocutor  proceeds  on  tbe  following  grounds : — With  sn  ex- 
ception to  be  immediately  mentioned,  there  is  a  total  fiiilure  of 
evidence  on  tbe  part  of  tbe  respondent.  Tbe  report  of  tbe  re- 
spondent having  poisoned  Macallum  (which  seems  to  have  arisen 
from  bis  sudden  death, — from  what  be  said  on  bis  deathbed,— 
and  from  the  supposed  interest  which  tbe  respondent  had  In 
putting  bim  out  of  tbe  way),  is  proved  to  have  commenced  as 
early  as  the  27tb  of  June,  tbe  day  after  bis  death,  to  have  been 
current  over  tbe  country  on  tbe  day  of  bis  funeral,  and  so  pre- 
valent a  few  days  afterwardn,  that  bis  body  was  disinterred,  and 
subjected  to  mediral  examination.  So  far  from  tbe  advocator 
having  raised  this  report,  it  is  proved,  to  tbe  Lord  Ordinary's 
conviction,  tbat  she  heard  it,  for  tbe  first  time,  from  M*Farlme9 
a  carrier,  at  some  interval  after  tbe  funeral,  and  it  is  also  clearly 
proved  tbat,  on  tbat  occasion  and  afterwards,  repeatedly,  and 
to  various  persons,  sbe  expressed  her  disbelief  tbat  tbe  respon- 
dent had  been  guilty  of  the  crime,  and  her  sorrow  that  it  was 
laid  to  bis  charge,  *  notwithstanding  sU  tbe  ill  be  had  done  to 
her.*  Tbe  respondent's  case  therefore  rests  entirely  on  tbe  tes- 
timony of  Park,  his  old  servant,  and  his  wife.  These  wit- 
nesses come  to  Glasgow  to  be  cited ;  they  admit  tbat  they  were 
drinking  with  tbe  respondent  in  the  course  of  tbe  day  previous 
to  their  examination,  and  that  M*CIeiab  joined  the  party. 
M*Cleish,  when  examined,  prevaricated  so  grossly,  that  tbe 
Court  interfered,  and  the  respondent  withdrew  bim  ssa  witneu. 
Park  and  bis  wife  tell  tbe  same  story  verbatim  /  but,  not  to 
mention  the  suspicious  circumstances  in  which  they  appear,  their 
evidence,  on  cross-examination,  is  sufficient  to  discredit  them. 
Though  they  came  to  Glasgow  to  he  cited  in  tbe  morning,  re- 
main^ in  town  all  day,  during  which  they  were  examined  in 
tbe  aliment  case ; — were  «rith  tbe  respondent  in  tbe  slehousep 
and  stayed  till  tbe  day  when  they  were  examined  in  this  esse ; 
the  woman  depones  that  she  has  never  spoken  with  her  husband 
on  tbe  subject  of  this  process.  Both  of  them  depone  tbat  they 
never  heard  tbe  report  of  Macallum  being  poisoned  till  tbe  advo- 
cator told  them  of  it,  in  the  end  of  July  or  beginning  of  August; 
and  tbe  woman  adds,  that  sbe  never  heard  of  Maeallum's  death 
till  that  occasion.  But  it  is  proved  tbat  at  tbat  time,  they  resided 
in  Ktppen,  s  village  on  tbe  high  road,  near  tbe  respondent's  re* 
sidence,  in  the  very  heart  of  tbe  country,  where  tbe  raroonr  is 
proved  to  have  been  general  as  early  as  the  end  of  June,-~a  ru- 
mour which  must  have  been  widely  propagated,  from  the  un- 
URual  circumstance  of  the  body  being  raised  from  the  grave. 
The  Lord  Ordinary  therefore  does  not  give  credit  to  tbe  testi- 
mony of  thesfi  two  witnesses.  It  is  true  there  is  the  hearsay 
evidence  of  William  Macallum,  of  bis  late  sister  Betty's  conver- 
sation with  ibe  advocator.  But  though  bear<:ay,  in  such  circum- 
stances, is  not  inadmissable,  ir  is  tar  inferior  in  weight  to  ordinary 
evidence,  particularly  when  it  relates,  not  to  things  which  the 


MS 


THE  SCOTTISH  JURIST. 


[May 


deiftfiMd  taw,  hut  to  the  import  of  words  spoken.  BeUy 
Macallumtf  not  being  under  the  sanction  of  an  oath,  may  hare 
given  a  careless  and  inaccurate  statement ;  she  may  have  mis- 
taicen  or  misunderstood  what  the  advocator  said  to  her,  and  her 
brother  may  have  misapprehended  what  she  said  to  him.  Where 
there  is  thus  a  doable  source  of  error,  and  in  a  matter  where  the 
omission  or  alteration  of  a  single  word  might  convert  the  most 
innocent  statement  into  slander,  no  reliance  can  be  placed  ob 
such  testimony.  For  an  illustration  of  this,  one  need  only  re- 
fer to  the  other  sister  Margaret's  evidence,  to  whom  Betty  re- 
Seated  her  conversation  with  the  advocator,  which  is  totally 
tfferent  from  WiHirfm's  account  of  it,  and  renders  the  words 
spoken  quite  harmless.  It  appears  to  the  Lord  Ordinary,  there- 
fore, that  the  respondent  has  not  established  his  case  by  evidence 
worthy  of  credit,  and  that  there  is  reason  to  believe  that  this 
•ction  was  brought  merely  as  a  set  off  against  the  advocator's 
action  of  alimenL" 

The  pursuer  reclaimed,  bat  the  Court  adhered,  with 
additional  expenses. 

Lord  Ordinary*  Corehouse. — Act,  Keay  and  H.  G.  Bell ; 
AinsHe,  Macallan  and  Gnihame,  W.S.,  jtsenU.--Mt,  Wilson; 
Pundas.and  Jaroieson,  W.S.,  jigenti.-^Sir  Rjbert  Dundas, 

CUrk.^lCJ)*] 
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Second  Division.— <  W.  H.  D.) 

No.  284.  — Thomas   Mansfield  (Jambs   Grant's 
Trustee),    Suspender^  v,   William    Robertson, 
Junior^  fV.S.,  Common  Agent  in  Ranking  of  Lake- 
fieldy  Charger, 

Teinds— Snle— C/r«<m«/onc^s/rom  which  it  was  inferred,  in  a 
sale  of  lands,  thai  the  teinds  pertaining  thereto,  and  held  by  the 
seller  vpon  a  personal  title »  xoere  also  intended  to  be  convetfed, 
although  HO  express,  mention  of  teinds  was  made  either  in  the 
fHuitivs  of  sale  or  relative  dhtpotiiion, 

James  Grant,  Efq.,  of  Corrimony,  was  infeft  in  an 
estate  in  the  county  of  Inverness,  known  by  the  ge- 
neral name  of  Corriraony,  but  in  his  titles  there  was 
no  mention  of  teinds.  Jn  the  year  1796,  a  contract 
vras  entered  into  between  Sir  James  Grant  of  Grant, 
patron  of  the  parish  of  Urqnhart  and  proprietor  of 
the  teinds.  Major  Grant  of  Glenmorriston,  and  Mr 
Grant  of  Corrimony,  the  whole  proprietors,  by  which, 
*Mn  order  to  save  the  heritors  expense,  and  in  con- 
sid«)ratioii  of  their  bearing  their  nharea  of  the  present 
and  all  future  augmentations,**  in  certain  proportions, 
the  teinds  of  their  lauds  were  conyeyed  to  these  gen- 
tlemen. This  contract  contained  procuratory  and 
.precept,  but  no  infeftment  ever  passed  on  it,  so  far  as 
respected  the  teinds  of  Corrimony. 

In  182S,  Patrick  Grant,  Esq.,  of  Redcastle,  pur- 
chased from  Corrimony  a  part  of  his  estate,  called 
Lakefield.  Neither  the  minute  of  sale  nor  disposition 
contained  any  mention  of  teinds,  but  in  the  disposi- 
tion the  following  clause  was  inserted : 

**  And  farther,  I  (Corrimony)  bind  and  oblige  rayself,  my 
heirs  and  successors,  to  free  and  relieve  the  said  Patrick  Grant 
and  his  foresaids,  of  all  cess,  ministers*  stipends,  and  all  other 
public  and  parochial  burdens  exigible  furih  of  the  s^id  sub- 
jects, at  and  preceding  (be  terna  of  Whitsunday  1824,  which  is 
hereby  declared  to  have  been  the  term  of  the  entry  of  the  said 
Patrick  Grant  to  the  prenqises,  notwithstanding  the  date  hereof, 
\hey  being  bound  to  frteond  relieve  me  and  my  foresaids  of  the 
same^  thereafter,  in  all  time  coming.** 

Afterwards,  on  Idth  July  1825,  Corrimony  executed 
a  Crast*deed  in  favour  of  the  suspender,  in  which,  inter 


alia,  **  tithes"  were  conveyed.     The  suspender,  under 

[lowers  of  sale  contained  in  the  trust-deed,  sold  the 
ands  of  Corrimony,  and  in  the  missives  of  sale,  the 
purchaser  specially  stipulated  for  the  teinds;  and  the 
disposition  contained  a  special  conveyance  to  them. 
In  1832,  a  ranking  and  sale  of  Mr  Patrick  Graot*« 
estate  was  bronght,  and  the  charger,  Mr  Robertson, 
was  chosen  common  agent  in  the  process.    On  exa* 
mining  the  titles,  that  gentloman  found  there  was  no 
conveyance  to  the  teinda  of  Lakefield ;  bat,  upon  the 
presumption  that  Mr  Grant  of  Corrimony  intended  to 
convey  these  with  the  iaods,  he  applied  to  the  soi- 
pender,  and  demanded  that  he,  as  trustee  of  Corri- 
mony, should  grant  a  supplementary  disposition.  The 
suspender  declined,  upon  the  ground  that  he  woold 
not  be  doing  his  duty  to  the  creditors  of  Mr  Grant, 
whose  debts  exceeded  the  value  of  hia  eatates,  if  he 
granted  sach  conveyance  withoat  any  consideration. 
The  disposition  by  Corrimony  in  favour  of  Mr  Grsnc 
of  Redcastle,  contained  an  assignation  to  the  writs 
and  evidents,  and  the  charger  insisted  that»  onder  tbit 
assignation,  Mr  Patrick  Grant  was  entitled  to  take 
infeftment  upon  the  unexecuted  precept  eontained  in 
the  contract  of  1796,  and  thus  feadalise  the  teiodj  of 
Lakefield  in  his  person.     In  order  to  prevent  this  in- 
feftment being  taken,  and  for  the  purpose  of  trying 
tlie  question  of  right,   the   present  suspension  was 
brought.     The   Lord  Ordinary  passed  the  bill,  that 
the  question  might  be  tried  as  arranged  by  the  parties. 
The  Common  Agent  reclaimed.     At  advising. 

The  Lord  JusticO'Clerk  ohserved,  A  right  to  tithes  will  not  he 
carried,  sinless  there  are  such  special  circumstances  as  shiili 
warrant  the  Court  in  so  interpreting  the  agreement  of  partia. 
Mr  Grant  of  Corrimony-held  his  lands  and  teinds  on  separtte 
titles.  There  is  no  attempt  on  the  part  of  the  charger  to  deey 
that  a  very  full  price  was  paid  hy  Mr  Grant  of  Redcastle  for  his 
purchase.  This  was  an  important  fact.  A  disposition  w-s^ 
grunted,  and  it  contained  an  obligation  *'  to  relieve  the  said 
Patrick  Grant  and  his  foresaids,  of  all  cess,  minialers*  stipendi, 
and  mU  other  public  and  parochial  burdens  exigible  forth  of  tbe 
said  subjects  at  and  preceding  the  term  of  Whitsunday  1824, 
they  being  bound  to  free  and  relieve  me  and  my  foresaids  of  t^ 
samet  thereafter,  and  in  all  time  coming."  At  the  time  this  dis- 
position was  granted,  Mr  Grant  of  Corrimony  had  no  infeftment 
of  teindSf  but  he  bad  a  conveyance  which  was  an  Maple  personal 
title  to  the  teinds.  He  (tbe  h,  J.  C. )  coidd  not  put  on  thedasw 
he  had  read  any  thing  but  a  fair  and  rational  conatructioo.  It 
would  require  a  separate  deed  retaining  the  teinds,  after  sachi 
clause,  which  throws  every  obligation  and  burden,  including 
all  future  augmentations,  upon  the  purchaf^er.  This  obligation 
was  of  most  important  weight.  Was  tbe  seller  to  keep  the  teinds. 
vod  tadAle  the  purdbaser  with  sueh  obligations,  partiettlarly  after 
such  a  price  bad  been  paid  ?  Besides,  Mr  Grant  of  Redcaatk 
was  in  possession  of  tbe  whole  teinds  for  tea  years,  without  snj 
demand  against  him  by  Corrimony.  These  circumstances  amount- 
ed to  the  words  used  by  Mr  Erskine,  iii  treating  of  such  a  esse. 
Tbe  case  of  ToUibole  founded  on,  was  another  under  like  rir- 
eumatances. 

Lord  GletUee  was  of  opinion,  that  it  was  manifest  a  right  to 
teinda  was  implied  under  the  special  oreunMitonoes  of  the  esse, 
unless  there  had  been  an  express  reservation. 

Lord  Medwyn  said  he  would  not  divide  the  Court,  but  be  cer- 
tainty had  some  doubt  on  tbe  case.  Tf  presumptions  were  clear, 
presumption  of  conveyance  of  teinds  would  bold>  That  rhf 
right  of  tbe  seller  was  personal,  was  of  no  oonseqaenre.  Tbe 
question  Was,  **  were  the  teiods  intended  to  be  oonveyed  ?*'  Nov. 
on  looking  to  the  letters  which  passed  between  tbe  |>arlies,  there 
is  no  mention  of  teinds.  Tbe  missive  contained  bo  notice  of 
teinds,  but  tbe  disposition  contains  tbe  clause  quoted  aod  founded 
In  former  cases,  the  Court  foonded  greatly  on  possessii^n. 
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If  this  bad  been  svfflfieirtly  \<mg  in  the  pr«Rent  CMe,  that  eir- 
euiBstance  wom\A  have  weighed  with  him,  but  here  the  possession 
appeared  too  short.  The  purchaser  could  not  have  founded  on 
it.  Hit  Lordship  thought  that,  in  the  present  rase,  their  Lord- 
ships were  going  farther  than  they  had  ever  done  formerly. 

Lord  Meadowbank  said,  That  from  the  circumstances  here,  he 
could  arrive  at  no  other  eooclusion,  than  that  it  was  the  full  pur- 
pose and  intention  of  the  parties  that  the  teinds  should  be  con- 
veyed. A  full  price  wae  paid  in  1823,  when  land  bore  a  small 
price,-«the  rise  in  its  value  did  not  take  place  until  1824  ;  and 
looking  to  this  and  the  nature  of  the  obligation  in  the  clause 
founded  on^  be  could  not  conceive  any  other  construction,  than 
that  teinds  were  meant  to  be  included  in  the  sale.  He  knew  no 
rase  in  which  the  burden  of  stipend  was  imposed  upon  a  pur- 
chaser, without  his  having  tbe  right  to  teinds. 

The  bin  vras  therefore  refused. 

Charger's  Authorities. — Erskine,  II.  10,  sec.  40.  Scott  r. 
Muirhead,  27th  February  1762;  Mor.  15,638.  Callender  p. 
Cirnitbers,  29th  June  1672;  Mor.  15,649.  Dunning  v.  Cre- 
ditor!) of  Tutlibole;  Mor.  15,659.  Campbell  t^.  Earl  of  Moray; 
M.  Teiiids„  A  pp.  p<  1,  No.  4,  July  9,  1777. 

Lord  Ordinary^  Gillies. — Act,  Dean  of  Faculty  (Hope),  H. 
J.  Robertson;  Pearson  and  Robertson,  W.rS.,  Agents, — All. 
Rutherfurd,  Sandford;  William  Mackenzie,  W.  S.,  Ageni^ — F. 


rtth  May  1835. 
Second  Division. — (J.  R.) 

No.  285.-^Patrigk  Bokthwigk  and  David  Han- 

NAV,  Nominal  Raisers  and  Objector s^ 
James  Barbour,  Real  Raiser  and  Respondent, 

Process — Maltiplepoinding,  Competency  of — An  action  of  mul' 
tipl(fpoindin^  dUniUted  as  incompetent^  in  respect  it  appeared 
that  the  nominal  pursuers,  wko  were  said  to  be  cottsignees  of  the 
alleged  fund  in  medio,  had  discharged  themselves  thereof  by  the 
instructions,  or  at  least  with  the  sanction  and  apjfrobaUon  of  the 
real  raiser, 

Mr  Barboar  of  Dnamuiri  the  real  raiser  of  this 
moltiplepoinding,  was  a  competitor  for  the  office  of 
trustee  on  the  sequestrated  estute  of  James  Carson  of 
Barficobe.  He  was  opposed  by  Mr  Napier  of  Mol- 
lance,  another  candidate  for  the  same  situation.  At 
the  statutory  meeting  of  Carson's  creditors,  held  at 
Castle- Douglas  on  27th  April  1829,  for  the  election 
of  a  trustee,  Mr  Napier,  as  mandatory  of  James 
Smith,  produced  a  bill  for  £800,  for  which  he  claimed 
that  Smith  might  be  ranked  on  the  bankrupt's  estate. 
Witb  tbe  view  of  promoting  his  own  election,  pay- 
ment of  this  bill  waa  offered  by  Mr  Barbour  to  Mr 
Napier,  but  being  refused  by  the  latter,  the  money 
was  thereopon  placed  in  the  hands  of  Mr  Hannay 
(agent  for  tlie  National  Bank  at  Dumfries,  of  which 
Mr  Berth wibk  is  manager),  but  whether  as  a  consig- 
nation, or  with  instructions  to  deliver  the  same  to 
Smith  at  Dumfries,  was  matter  of  dispute  between 
the  parties.  Mr  Hannay,  however,  acting  on  the  lat- 
ter supposition,  carried  the  money  with  him  to  Dum- 
fries, and  placed  it  to  the  credit  of  Smith's  account 
with  the  bank.  The  present  multiplepoinding  having 
been  afterwards  brought  by  Mr  Barbour,  for  the  pur- 
pose of  contesting  his  right  to  the  contents  of  the  bill, 
as  being  held  by  the  nominal  pursuers  as  consignees, 
it  was  objected  for  the  National  Bank,  to  the  compe- 
tency of  the  action,  that  the  money  having  been  paid 
by  Mr  Hannay  to  the  party  to  whom  he  was  instruct- 
ed to  deliver  ity  there  was  ao  fund  at  bis  disf)osal 


which  he  oould  be  required  to  make  fortlicomiag  as 
the  subject  of  competition. 

On  advising  re-revised  objections  and  answers  for 
the  parties,  the  Lord  Ordinary  (Moncreiff^,  on  20til 
February  1835, 

'*  Snstains  the  ohjeetiond  to  tbe  competency  of  tlie  lummons 
of  raoltiplepoindin^,  which  is  admitted  to  have  been  rataed  by 
the  respondent,  Mr  Barbour,  in  the  names  of  Mr  B  irtWiok 
and  Mr  Hnnnay ;  dismissea  tbe  same,  and  decerna ;  finds  ex« 
penses  due,"  &c« 

Adding  the  following  note,  which  sufficiently  explains 
the  circumstances  of  the  case : 

"  The  statements  of  tbe  parties  are  at  variance  on  some  facts 
which  might  be  material,  particularly  as  to  Mr  Hannay's  l>etng 
present  throughout  the  proceedings  of  the  meeting  of  creditors 
on  tbe  27th  April  1827,  or  his  being  a  member  of  that  meeting. 
As  tbe  respondent,  after  time  was  allowed,  intimated  that  he 
adhered  to  bis  statements,  and  was  ready  to  go  to  proof  on  them, 
the  Lord  Ordinary  would  have  called  for  proof  if  be  had 
thought  that  tbe  case  depended  on  these  conmer  averments,  but 
having  read  the  record,  witb  the  process  before  him,  and  fully 
considered  tbe  notes  of  tbe  debate,  he  is  of  opinion  that  tbe 
case  is  too  clear,  on  facts  admitting  of  no  dispute,  to  render  any 
proof  necessary.  Tbe  bill  held  by  Smith  being  in  tbe  bands 
of  Napier  as  bis  mandatory,  tbe  respondent  tendered  payment  of 
it  to  him.  That  being  refused,  the  respondent  took  a  protest, 
which  bears  simply  that  be  bad  offered  to  pay  the  bill.  The 
offer  was  renewed  at  tbe  meeting,  and  Mr  Napier  still  refusing 
to  take  payment,  the  money  was  put  into  the  hands  of  Mr 
Hannay.  The  objectors  say,  that  it  was  so  pnt  for'the  porpose 
of  his  canning  it  to  Dumfries,  and  paying  it  to  Smith,  who  dM 
his  business  at  Hannay*s  banking  office  there.  The  respon- 
dent says,  that  it  was  placed  in  Mr  Hannay*s  bands,  without 
any  special  instructions,  but  alleges  that  it  was  a  consignatioff. 
He  did  not,  however,  take  any  written  acknowledgment  to  this 
effect  (see  respondent's  statement,  art.  7»)  and  the  Lord  Or- 
dinary thinks  that  there  is  no  evidence  of  tbe  fact.  Mr  Han- 
nay acted  on  the  supposition  that  the  money  bad  been  gf  ven  to 
him  on  Smith's  account,  and  to  be  paid  to  him.  Having  gone 
to  Dumfries  on  tbe  next  market  day,  be,  on  tbe  30tb  April, 
wrote  a  letter  to  Mr  Smith,  intimating  tbat  tbe  money  was 
placed  in  the  National  Bank  for  bis  behoof,  and  sending  a  banib 
receipt.  The  letter  is  not  admitted  in  this  record.  But,  as  it 
is  quoted  at  full  length  by  Mr  Barbour  in  his  objeetiaos)  in  the 
process  with  Mr  Napier,  p.  15,  (which  is  produced  in  this 
process),  it  may  be  taken  as  a  fact  in  tbe  case.  Now  it  stands 
fully  admitted,  tbat  after  this  the  respondent,  without  alleging 
any  claim  against  Hannay*  took  an  assignation  of  the  bin  and 
diligence  from  Smith.  This  deed  of  assignation  sboald  be  hi 
the  respondent's  possession.  Bat,  though  called  for  in  every 
paper  lodged  by  the  objectors,  it  has  not  been  prodoced ;  and 
the  Lord  Ordinary  has  beard  no  explanation  whatever,  why  it 
is  not  produced.  It  is  admitted,  however  (respondent's  state- 
ment, art  10),  that  it  did  bear  expressly,  that  tbe  contents  of 
the  bill  bad  been  paid  to  jSmith ;  and  it  has  not  been  reduced. 
Then,  it  is  farther  admitted  that  the  respondent,  in  virtue  oT 
tbe  aasigoation,  proceeded  to  claim  and  rank  on  (be  estates  of 
the  other  obligants  on  tbe  bill,  on  affidavits  bearing  tbat  he  was 
the  creditor.  Three  years  elapsed  after  the  date  of  the  assig. 
nation  so  taken  before  tbe  present  action  was  raned.  So  tSe 
Lord  Ordinary  understands  tbe  fact ;  and  if  be  is  wrong,  it  is 
the  respondent's  fault  in  not  producing  the  deed.  In  this  state 
of  the  admitted  facts,  tbe  Lord  Ordinary  is  of  opinion  that  tbo 
respondent  cannot  now  be  permitted  to  dispute  tbe  fact  that  the 
money  was  given  to  Mr  Hannay  for  tbe  purpose  of  being  paid 
to  Smith ;  or,  at  any  rate^  tbat  tbe  payment  to  Smith,  in- tbe 
very  way  done,  was  approved  of  and  sanctioned  by-biok  There 
is  a  separate  answer  to  the  plea,  that  tbe  money  was  consi^ed« 
on  which  the  competency  of  the  multiplepoinding  depends.  It 
resolves  into  sn  averment  of  a  special  trust  Bat  there  was  Wo 
written  at^nowledgsient  takSAwtiidh  can  pttive  SMbatriwt; 
amd,  as  tbis  could  only  be  premsd  hy  tbe  writ  or  suth  of  Mr 
Hsnnsyi  tbe  t»p9a4wt  cia«)d  only  so  prove  iu    It  is  nvt  of- 
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fered  to  be  proved  by  oath.  Bat  tbe  respondent  tays  that  Mr 
Hannay  was  a  member  of  tbe  meeting  of  27tb  April  1827,  and 
tbat  be  is  therefore  bound  by  a  certain  entry  in  the  minutes, 
bearing  tbat  tbe  money  had  been  consigned  in  his  hands.  This 
is  tbe  matter  alluded  to  in  tbe  beginning  of  this  note.  The 
Lord  Ordinary  thinks  it  unnecessary  to  tbe  decision  of  the  cause, 
because  he  holds  tbe  first  ground  of  judgment  above  explained  to 
be  eonelusive,  and  to  exclude  such  an  inquiry.  But  he  is  also 
of  opinion  tbat  the  plea  is  not  good,  as  an  answer  to  the  second 
view.  Mr  Hannay  says,  that  be  was  no  member  of  the  meet- 
ing, and  was  only  there  accidentally,  and  that  he  had  left  it  before 
tbe  entry  about  consignment  was  made,  and  that  he  neither  did 
nor  could  vote,  having  no  claim,  and  not  being  present  at  the 
vote.  The  Lord  Ordinary  could  not  decide  on  this  without 
inquiry,  though  he  has  a  strong -conviction  that,  as  Mr  Haunay's 
name  as  a  claimant  is  never  mentioned  in  tbe  sederunt,  and  it 
does  not  appear  in  the  minutes  that  he  really  had  any  claim,  ex- 
cept one  entered  by  bis  partner,  Mr  Lidderdale,  for  the  firm  as 
mandatories,  the  statement  in  the  minutes,  of  Mr  Hannay  hav- 
ing voted,  most  be  a  mere  error  of  the  clerk.  Indeed,  in  the 
revised  objections  for  Mr  Barbour  in  the  process  with  Napier, 
Cp.  33),  a  list  of  tbe  claims  on  which  votes  were  given  For 
Napier  is  recited,  and  none  of  them  is  a  claim  by  Mr  Hannay. 
But  layinff  this  aside,  all  that  appears  in  the  minutes  is.  Chat  a 
certain  Au*  Gillespie,  in  stating  an  argumentative  objectitfli^  to 
the  claim  of  Napier  in  right  of  Smith,  and  to  Napier's  eligi- 
bility, with  reference  to  the  way  in  which  he  had  dealt  with  it, 
said  in  a  loose  way,  that  the  money,  after  having  been  tendered 
in  payment,  bad  been  consigned  in  tbe  objector's  bands.  The 
Lord  Ordinary  is  of  opinion,  that  even  although  the  facts  here 
assumed  were  proved,  they  would  afford  no  evidence*  scripto, 
to  bind  tbe  objector,  of  the  fact  tbat  the  money  was  consigned 
in  bis  bands  in  such  a  manner  as  to  preclude  him  from  paying  ie 
to  Smith.  It  is  at  best,  the  mere  assertion  of  Gillespie,  a  third 
party,  which  tbe  objector,  if  he  really  had  been  present,  could 
not  prevent.  But  it  is  no  evidence  to  prove  the  fact  itself 
against  tbe  objector,  in  a  case  where  tbat  fact  is  only  proveable 
by  his  own  writ  or  oath.  It  is  not  even  a  recorded  fact  in  the 
minutes ;  and  it  was  expressly  denied  by  Napier  in  his  papers 
in  the  other  process. — See  bis  condescendence,  &c.,  p.  54.  But 
Ibe  conclusive  answer  to  all  mere  inferences  from  such  minutes 
is  to  be  found  in  tbe  respondent's  conduct  in  taking  the  assig- 
nation, and  proceeding,  as  he  afterwards  did,  without  imagining, 
or  at  least  advancing  tbe  present  claim  for  three  or  four  years 
after." 

Oo  8  reclaimiog  note  for  Mr  Barbonr^  tbe  Coart 
iutheredf  and  allowed  additional  expenses. 

Lord  Ordinary^  Moncreiff.— For  Mr  Barbour,  Dean  of  Fa- 
culty (Hope)  and  Marshall;  William  Dalrymple,  S.S.C., 
jIgenL — For  Mr  Hannay,  Solicitor- General  (CuninghHme)and 
Whigham;  John    Anderson,    W.S.|   Jgent. — Mr    Thomson, 


27th  May  1B35. 

Second  Division.— (J,  R.) 

No.  286.— Mrs  Mary  Brand  or  Gillespie  (George 
Gillespie's  Exrcijtrix),  Comjdainer,  v.  James 
Barbour,  Respondent. 

Seqoestration — Trustee^/.  Cireunutancen  which  held  n{fflcient 
lo  promt  ihat  a  cr$ditor*t  claim  wot  ranked  lit  a  tequestratioftj 
and  thertfore  thai  the  truMiee  wom  liable  inpaymenl  ^a  dieidend 
declared  Jrom  Ike  eUale, — //.  Held  thai  the  trustee  wat  ftenon- 
atl^  liable  for  the  expenaet  qfditcu»tiag  the  above  queuian  ;  and 
remit  made  io  the  Lord  Ordinary  to  hear  parties  farther  at  to  a 
claim  for  penal  irUereUt  and  the  expeme*  of  thai  branch  of  the 
ditcuirieH. 

This  was  a  petition  and  complaint  against  a  trns- 
tee  on  a  seqoestrated  estate,  for  not  making  payment 
of  a  certain  dividend  upon  the  daim  of  a  creditor, 
whose  debt  the  trustee  was  alleged  to  haTO  admitted 
into  the  ranking.    The  petition,  besides  conoiading 


for  paf  ment  of  the  dividend,  concluded  also  for  penal 
interest,  in  respect  the  trnstee  had  failed  to  lodge  the 
dividend  in  bank,  in  terms  of  tbe  43d  and  45th  ttc« 
tions  of  the  Bankrupt  Statute  (54  Geo.  III.,  c.  137.) 
On  2l8t  February  1835, 

"  The  Lord  Ordinary  having  considend  tbe  lecoid  and  pro- 
dnctions,  and  heard  parties.  Finds  that  tbe  respondent,  James 
Barbour,  having  ranked  tbe  deceased  George  Gilleapie  as  a  cre- 
ditor for  JB445,  17.  6.  Sterling,  on  the  sequestrated  estate  of 
William  Ferguson,  on  which  be  waa  and  is  trustee,  and  this 
ranl[ing  not  haying  been  set  aside,  is  bound  to  acconot  to  tbe 
petitioner  for  the  dividend;  and  tbat  having  neither  paid  thewid 
dividend,  nor  placed  it  in  any  bank,  lie  is  liable  in  penal  tntemt, 
under  tbe  4-3d  and  45th  sections  of  the  54th  Geo.  III.,  cap.  137 : 
Finds  the  trustee  liable  personally  in  the  expenses  of  this  brsodi 
of  the  discussion ;  and,  quoad  %tltra,  appoints  tbe  case  to  be  en- 
rolled after  this  interlocutor  shall  become  finaL** 

His  Lordship  added  the  following  note,  which  suf- 
ficiently explains  the  circumstances  in  which  the  cre- 
ditor's claim  was  preferred  and  resisted  by  the  trns- 

see  i 

*'  The  respondent  objects  to  tbe  competency  of  the  com- 
plainer  being  allowed,  after  the  remit  from  the  Court,  to  ameod 
the  petition,  to  the  effect  of  founding  on  an  additional  claoie  is 
the  Statute,  and  of  correcting  clerical  blunders  in  the  description 
of  tbe  bills.  The  Lord  Ordinary  baa  not  sustained  this,  becauie 
be  thinks  that  the  Court  would  have  allowed  these  aroendmeoti, 
and  that  their  only  being  proposed  after  tbe  remit,  does  not  pre- 
clude their  being  received  by  liim.  Certain  objections  are  sbo 
stated  by  the  respondent  to  the  debt,  and  in  particulttr,  to  tbs 
mode  in  which  the  billst  on  which  the  ranking  was  claimed, 
were  protested.  Tbe  Lord  Ordinary  is  of  opinion,  that  all  tbit 
is. excluded  by  tbe  fact  of  tbe  ranking;  Lsutf/y,  Compensstios 
is  pleaded.  The  interlocutor  baa  been  framed  ao  as  not  to  ex- 
clude this,  or  any  thing  of  tbe  lund  which  may  be  competeotlj 
urged,  after  the  liability  is  fixed.  As  to  the  Imbility,  it  is  not 
free  from  difficulty,  owing  partly  to  the  irregnlarities  of  the  trus- 
tee, and  partly  to  the  long  delay  of  the  creditor  in  complaining. 
The  case  is  rested  in  the  petition  on  tbe  fact  tbat  the  creditor 
was  ranked;  and  if  he  was,  the  consequeooes  follow  of  course, 
for  it  is  admitted  that  the  dividend  has  neither  been  paid,  nor  set 
aside  in  any  bank.  But  tbe  fact  of  the  ranking  is  denied,  and 
this  constitutes  tbe  defence.  If  the  trustee  had  acted  with  aiif 
regularity,  there  could  scurcely  be  a  doubt  on  this  subject.  But 
he  has  so  managed  as  to  leave  it  not  at  all  clear.  On  tbe  one 
hand,  he  says  that  the  debt  was  not  due ;  that  no  judgment  was 
ever  prononnced  in  its  favour;  and  that  it  ia  not  in  tbe  scheme 
of  division.  On  the  other  hand,  tbe  facts  are,  Isf,  That  a  re- 
gular olaim  and  affidavit  was  lodged  in  1803.  2d,  That  in  1807, 
the  creditor's  name  and  debt  are  marked  in  the  sederunt-boot 
(p.  94)  in  the  list  of  debtK  claimed  and  oaths.  3d,  That  there 
was  no  judgment  rejecting  this  claim.  4iA,  That  in  the  scheme 
of  division  made  out  in  1809,  the  name  of  the  creditor  and  tbe 
amount  of  tbe  debt  are  set  down.  (Sederunt- Book,  p.  100.)  o4i. 
Tbat  this  scheme  waa  intimated  to  the  claimant,  as  tbe  one  \}»t 
was  to  be  acted  upon,  by  public  advertisement.  6/A,  Tbat  there 
was  never  any  objection.  What  the  respondent  relies  on  i.s  I'', 
The  want  of  any  formal  and  direct  approval  of  the  claim.  &^ 
That  in  the  scheme  the  sum,  instead  of  being  firtit  iHScrted 
in  a  column  meant  to  contain  the  original  debts,  with  the  affloiuK 
of  the  dividend  drawn  out  into  another  column,  as  io  other  cuu*> 
stands  marked  only  once,  and  this  in  the  wrong  column,  tbe  fu^l 
claim  being  marked  in  the  dividend  column.  The  Lord  Oxii- 
nary  does  not  think  that  these  circumstauces  justify  tbe  creditor 
being  now  told  that  bis  claim  was  rejected.  If  this  bad  been 
teally  meant,  it  is  difficult  to  imagine  how  bia  name  and  debt 
should  not  only  be  entered  emong  the  li6ti>f  debts  and  afiidsf ii« 
lodged  in  1807  (four  years  after  tbe  bankruptcy),  but  should  also 
be  inserted  at  all  in  tbe  scheme  in  1809,  which  scheme  was  ad- 
vertised as  the  one  oo  which  the  creditors  were  to  be  paid,  and 
was  acted  upon  In  all  other  cases,  and  forms  the  very  last  entiy 
in  the  sedenint-book.  If  tbe  creditor  bad  then  comptained  (o 
tbe  Coert  that  his  claim  had  been  rcjectod,  tbe  trustee  might 
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fttfriy  Imre  Mf^ived  to  U^eteeirouinfltsacM  to  thow  that  it  bad 
beeo  adffutlcd.  tU  baa  brougbi  jiiaiaelf  within  the  seach  of  the 
cii«e  of  SfilUwr  p.  Ure,  274;h  Jfannaiy  J 824  (reversed,  no  duubt, 
h»t  only  on  jLta  Cactn*  uot  iu  principleslb  hy  miileading  the  claiin-r 
ant  to  heJiare  that  be  waa  ranked.  He  attempta  to  deny  the 
genuineness  of  the  entry  in  the  aobeoae;  but  bis  atatement  (an- 
swers  to  iMrtide  U  of  condeaoendenoe)  i«  wry  weak,  and  entitled 
to  no  credit,  lie  wyp  (hat  the  piim  *  appears'  to  be  a  late  entry. 
To  the  ^rd  ,Qrdinary  it  baa  no  9uch  appearaaoe.  Bat  is  noC 
tb«  tniBtea  reapoosible  for  4ucb  entries  in  the  original  aedenmt- 
book  ?  It  woald  hare  been  desirable  to  see  bow  it  atood  in  the 
process  oopy,  b«t  no  copy  has  erer  been  lodged.  The  naoae  of 
the  creditor,  boweyer,  in  admitted  to  l>e  jcorreet.  And  this  is 
enough ;  for  if  be  was  marked  us  an  admitted  olaimant  in  the 
schevie,  there  •could  be  no  doubt  about  his  debt.  It  is  important 
to  observe,  too.  that  the  total  debts  are  under  £1800;  that  OiU 
lespie^s  amoanted  to  £4i5,  nearly  a  fourth  of  the  .whole ;  and 
that  the  dividend  of  6s.  per  pound,  aeeni  to  be  only  arrived  at 
by  taking  this  claim  into  view.** 

The  respondent  having  reclaimed,  the  Court  pro- 
nonnoed  this  interlocutor : 

'*  Adhere  to  the  interlocutor  of  Uie  Lord  Ordinary  submitted 
to  review,  in  so  for  as  his  Lordship  '  finds  that  the  respondent, 
Jaoaes  Barbour,  having  sanked  the  deceased  Geoiige  Orllespie 
as  a  creditor  for;£44^,  17.  6.  Sterling,  on  the  sequestrated  estate 
of  WilHain  Ferguson,  on  which  he  was  and  ia  trustee,  and  this 
ranking  not  having  been  set  aside,  is  bound  to  account  to  the 
petitioner  for  the  dividend  :*  Adhere  also  to  the  interlocutor^ 
in  so  far  as  it '  finds  the  trustee  liable  personally  in  the  ez- 
penaes  of  thia  branch  of  the  discussion,*  but  only  in  so  far  as 
fvgnrda  bis  liability  to  aocoant  for  the  dividend;  and  ^uoatt  ukru, 
remit  to  the  Lord  Ordinary  to  \ie&r  parties  .further  as  to  the 
claim  for  penal  interest,  and  as  to  the  expenses  of  discussion  upon 
this  point,  and  proceed  therein  further  as  to  him  shall  seem  just, 
and  decern.*' 

Lord  Ordinary,  Cockbum.-— ^c<.  Dean  of  Faculty  (Qope) 
and  Oraham  Bell;  William  Stewart,  W.S.,  Agent.'-4U.  P. 
Roliertsen  and  Macdougal;  William  Kissock,  jtgenL — Mr 
Thomson,  C/«rft;-^[/.i2.] 


29th  May  1835. 
FiftST  Division (G.D.) 

No.  287.^Jamx8  Martin,  Petitioner^  v.  John  Gib- 
SON  (Wllsqn  and  Sons*  Tausteb}  and  Othrrsi 
Respondents. 

Aoent  aad  Clieot--Panknyt^SeQa6stmtioii— A.  S.,  6tb  Fe* 
bruary  1800—/.  An  pgeni  being  tmptoytU  bg  the  iru9tee»n  a 
sequairtUed  estate  to  ptake  out  inventories  of  papers  in  the  ppS' 
UMsion  of,  and  accounts  due  to  the  former  agent  in  the  truUp 
Md€mti§Ud  4o  pajfmeptfor  hit  iromhlejrom  the  trustee  and  cre^ 
dUoTU — //•  An  agent  found  entitled  to  the  expenses  of  an  apfdi^ 
cotiofs  fUHkr  tha  A,  S*,  6|/<  Fthrfnqrif  180^  la  gfit  his  account 
taxed. 

The  late  Mr  Bristow  Fraser  .was  agent  in  the  fe- 
qnestration  of  Messrs  Wilson  and  Sons.  Mr  Eraser 
having  died,  the  petitioner  (irho  had  been  his  clerk) 
was  eraployed  by  the  trustee  as  agent  in.the.seqaea- 
Ualion,  and  now  presented  a  -petition  against  the  true* 
tee  and  creditors  to  get  his  account  taxed,  under  the 
Act  of  Sederunt,  6th  February  1806.  The  petitioner 
objected  to  the  auditor's  report,  that  he  had  diaallowed 
jBi4»  1 7. 4.,  being  the  expense  of  framing  inventories  of 
papers  in  the  possession  of  Mr  Fraser,  connected  with 
the  estate,  and  making  out  accounts  of  expensesdoe 
to  Mr  •  Fraser,  which  charges  the  auditor  held  to  be 
payable  by  Mr  Fraser's  j-epresentatives,  but  which 
the  petitioner  claimed  from  the  trustee  and  creditors 
an  his  employers.  The  Coart  having  sustained  this 
ohjecti6n,  but  refused  the  expenses  of  the  present 
Vol.  VII. 


discussion,  the  petitioner  Chen  moved  that  he  should 
be  found  entitled  to  the  expenses  of  his  petition  to' 
get  his  account  taxed  apd  decerned  for,  which  wa«  a 
cheaper  course  of  proceediqg  for  the  trustee  and  ere* 
ditors,  thau  if  he  had  raised  an  ordinary  action.  The 
Court  had  at  first  doubts  as  lo  granting  these  ex- 
penses; but  the  clerk  (Mr  Rolland)  having  stated 
that  it  was  the  practice  to  allow  them,  the  Court 
fonad  the  petittoner  entitled  to  the  same  accordingly. 

Act.  P.  Robertson;  ^uty^  AgenL—AlL  Keay.— Mr  Bdl, 
asr*.-*lG.2>.] 
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29th  May  1835. 
First  Division.— (G.D.) 

No.  288.^-Mr8  E.  Miller  or  Jones,  Purnter^v, 
Robert  Farquharson  and  Others,  Defendere. 

Holograph  Obligation— Deed,  Testing  of— Statute  1681,  c.  5. 
— A  writing  signed  by  three  parties*  and  holograph  qfancofUem^ 
but  wUhout  testing  clause  or  noUnesset,  hold  not  oaJUd  as  a  koetd- 
Jor  borrovfed  money. 

The  pursuer,  as  executrix  of  the  late  Margaret 
Miller,  Drought  the  present  action  against  the  defen- 
ders, Thomson,  Farquharson  and  Angus,  for  £80^ 
and  interest,  contained  in  the  foUowiiig  obligation, 
holograph  of  Thomsoa  z 

*•  Paisley,  4iA  November  181S.— We  hereby  acknowledge  to 
ha?e  received  from  Margaret  hiiXler  £60  Sterling,  for  which  we 
pay  her  interest  at  the  rate  of  ^  percent,  per  anoam,  and  we  oblige 
ourseWes  to  repur  the  principal  at  any  time,  on  getting  airmonths* 
notice.  (Signed)  D.  &  J.  Thomson*  Roasai  FAEQuaABsox, 
WiLUAM  Angus.*' 

Decree  in  ab^enee  waa  pronouuoed  against  all  the 
defenders,'  except  FarqufiarsoB.  The  Court,  on  4th 
December  1834,  found  the  docpment  Jibelled  on  not 
to  be  a  promissory-note,  and  remitted  to  the  Lord 
Ordinary  to  proceed  farther  in  the  cause,  reserving 
ril  questions  of  expenses. — (Fide  ante^  Vol.,  VII., 

E.  97).    Thereafter  the  dofmment  was  stamped  as  a 
ondf  and  on  4th  February  1885,  the  Lord  Ordinary 
(Cprebouse),  pronouqced  thb  interlocutor  and  note : 

**  In  respect  the  wsittsn  agmemaat  libelled  upon  is  neither 
holograph  of  the  defender,  .Robect  Farquharson,  nor  franned  in 
conformity  with  the  provisions  of  the  Act  1681,  chap.  5,  a»« 
soitzies  the  said  defender  from  the  conclusions  of  the  action,  and 
decerns ;  Finds  him  entitled  to  expenses,**  &c. 

**  Note, — The  pursuer's  plea,  that  if  there  are  more  than  two 
ohliganta  in  a  deed,  they  are  to  be  held  as  witnesses  to  the  sub- 
scription of  each  other,  and  the  deed  to  that  effect  excepted 
from  the  operation  of  the  Act  1681,  appears  to  the  XiOtd  Or- 
dinary  ill.founded,  and  pregnant  with  danger.  Mr  £rakioe  haa 
said,  that  a  deed  subscribed  by  the  members  of  a  corposare  bodv, 
or  even  by  a  number  of  private  persons,  has  been  once  and  again 
adjudged  effeetual  on  that  ground  ;  and  he  refers  to  two  cases, 
that  of  Forrest  in  1676,  and  the  Sea-Box  of  Queensberry  iu 
1732.  In  the  first  of  these,  the  obligation  vas  granted  iu  r« 
mercatoria,  and  was  therefore  a  privileged  writ.  A  very  full  re- 
port of  the  second  case  is  given  by  R.  Bell  in  his  lectures  on 
the  testing  clause,  and  for  the  reasons  which  he  there  states,  it 
ia  plainly  no  precedent  on  the  general  question.  On  the  other 
hand,  the  doctrine  was  expressly  disregarded  by  the  Court  in 
the  case  of  Rstikin  in  1693,  and  In  that  of  the  Duke  of  Douglas 
in  1742,  in  both  of  which,  thoorii  the  writs  wereexeeutsd  be- 
fore the  Act  1681,  they  are  equally  good  authorities  on  this  point 
under  the  Act  1579,  which  contains  the  same  provision  as  to  the 
witnessing  of  deeds.  But  if  the  exception  is  to  be  admitted  at 
all,  it  must  be  confined  to  the  case  put  by  Mr  Erskine,  of  a 
deed  granted  by  a  corporate  body,  or  a  nnmiTous  associHtion. 
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To  extend  it  to  erery  writing,  wbere  there  are  three  or  more 
obligants,  would  in  a  great  measure  defeat  the  object  of  the  Sta^ 
tute,  and  would  be  opposed  to  the  uniform  practice  of  more  than 
a  century.  Another  fatal  defect  ia  the  want  of  the  writer's  name 
and  designation.  No  authority  ia  cited  for  holding  that  a  deed, 
in  the  handwriting  of  one  subecriber,  is  to  be  taken  as  holograph* 
and  privileged  in  a  question  with  the  other  sabseribers.  There 
is  no  rei  interveniut  in  this  case  admitted  by  the  defender,  Far- 
quharson,  or  proved  as  in  a  question  with  him." 

The  pursuer  reclaimed*  At  the  ad  riling  it  \ras 
admitted  (and  the  Court  were  clear)  that  the  parties 
to  the  document  could  not  be  held  witnesses  to  each 
other's  signatures ;  but  the  Dean  of  Faculty  pleaded, 
that  the  document  being  holograph  of  one  of  the  par- 
ties, it  must  be  held  as  a  mandate  to  him  by  the  others 
to  write  it,  and  to  have  the  same  force  as  if  they  had 
each  written  a  holograph  letter  authorising  him  to  do 
so,— they  being  barred  personali  exceptione  from  chal- 
lenging their  own  mancuite. 

iMrd  Jli8cft0fi»f.— -Suppose  a  man  writes  a  bond  binding  him- 
self and  A.  to  pay  £10,000,  would  that  bind  A.  (as  a  holograph 
o^igation)  for  ^£5000  ?  If  a  man  granted  a  holograph  authority 
to  another  to  write  a  document,  that  would  be  a  holograph  ob- 
ligation ;  but  that  is  not  the  case  here. 

Lurd  Balgray  agreed. — Such  a  mandate  would  found  a  per- 
sonal ezeeption ;  bat  the  case  here  is  different. 

Lord  Prmdeni  also  agreed.— It  is  a  little  hard,  no  doubt, 
where  a  man  admits  his  subscription,  that  the  document  should 
not  be  binding ;  but  such  is  the  law. 

Lord  Giiliei  concurred,  and  the  Court  adhered^  but 
found  no  additional  expenses  due. 

iMrd  Ordinary^  Corehouse.  —  ^cl.  Dean  of  Faculty  ( Hope) 
and  Neaves ;  John  Richardson,  W.  S.,  Ageni.^^M*  D.  M'Neill ; 
Alexander  Naime,  S.S.C.,  Aiieni, — D.,  Clerk,^\_G,D,'\  . 


79th  May  1835. 
Second  Division.— (J.  R.) 

No.289l — .Tames  M'Innes,  S.S.C.  (Hamilton's  Trds* 
tee),  Pursuer^  v.  Sib  John  Johnstone's  Trustebs, 
Defenders* 

Interim  Decree— CtrcvmiloYicex  m  which  dUallowed  hoc  statu. 

The  late  Mr  Daniel  Hamilton,  of  Gilkerscleughi 
having  acquired  right  by  assignation  from  his  brother, 
James  Hamilton,  W.S.,  to  two  bonds  executed  by  the 
late  Sir  John  Lowther  Johnstone,  of  Westerhall, 
brought  the  present  action  in  October  1813,  againsi 
Sir  John  Johnstone's  trustees,  for  payment  of  these 
bonds.  The  summons  concluded  for  a  principal  sum 
of  nearly  £8000  as  the  amount  of  both  bonds. 

In  defence  against  the  action  it  was  stated,  that  the 
bonds  were  extinguished  by  a  larffe  debt  being  due 
to  Sir  John  Lowther  Johnstone,  in  consequence  of 
James  Hamilton's  intromissions  with  his  funds,  as  hia 
agent  and  factor,  subsequent  to  the  date  of  the  tratis* 
actions  relative  to  the  bonds ;  and  that,  in  order  to 
compel  Mr  Hamilton  to  render  his  accounts,  with  a 
▼iel¥  to  a  settlement,  a  summons  of  count  and  reckon- 
ing had  been  executed,  and  was  about  being  proceeded 
vitii  against  him  at  the  instance  ef  the  defenders. 

On  21st  De4sember  1816,  the  following  interlocutor 
Was  pronounced  by  Lord  Fitmilly : 

•*  The  Lord  Ordinary  having  considered  the  representation 
for  the  trueteps  of  Sir  John  Johnstone,  with  the  answers  thereto 
fur  Diiniel  Hamilton,  flrq.,  and  whole  proresA,  recals,  in  hoe 
natu,  the  interlocutor  reclaimed  against ;     Finds  that  the  de> 


fenders  having  raised  an  action  against  the  pursaei's  eedent,  Mr 
James  Hamilton,  calling  him  to  account  tor  his  intromissioos 
with  Sir  John  Johnstone's  estate,  alleging  that  a  large  haltooe 
is  doe  by  him  to  the  estate,  Mr  James  Hamilton  could  not,  ia 
a  counter  action  at  his  instance,  have  obtained  a  draft  for  pay. 
ment  of  the  oontenta  of  the  bonds  in  question,  before  rendering 
aeeounta  in  the  aetion  brought  by  the  trustees,  and  showing  that 
a  balance  equal  to  the  amount  of  the  bonds  is  due ;  and  finds 
that  the  aasignee  cannot  in  this  particular,  be  in  any  better  case 
than  the  cedent,  and  that  all  exceptions  against  the  cedent  are 
competent  against  the  assignee.  On  these  grounds,  sists  proce- 
dure in  this  action  until  it  shall  be  ascertained  in  the  action  of 
accounting  against  Mr  James  Hamilton,  which  the  trustees  hsTe 
instituted,  and  in  which  they  are  insisting  strenuously  for  an  sd- 
jttstment  of  the  accounts,  whether  a  baknce  equal  to  the  con* 
tents  of  the  bonds  is  due  to  the  cedent." 

To  this  judgment  the  Court,  on  2d  December  1818, 
adhered. 

The  process  from  this  date  had  been  allowed  to 
fall  asleep,  until  wakeued  by  Mr  M'Innes,  Mr  Daniel 
Hamilton*s  trustee,  who  now,  by  a  minute,  craved 
decree  in  terms  of  the  libel,  in  respect  it  appeared 
from  a  note  issued  by  the  accountant,  to  whom  the 
action  of  count  and  reckoning  between  the  defenders 
and  Mr  James  Hamilton  had  been  remitted,  that,  at 
SI  St  December  1810,  there  was  a  balance  due  to  Mr 
Hamilton  of  £5902,   17.  4.,  after  his  being  debited 
with  £5800,  the  amount  of  one  of  the  bonds  in  qaes- 
tion.    This  was  opposed  by  the  defenders,  on  the 
ground  that  as  no  report  relative  to  the  question  of 
accounting  with  James  Hamilton  had  yet  been  made 
up  and  lodged  in  process  by  the  accountant,  the  in- 
terlocutor of  the  Court  sisting  procedure  until  the 
result  of  the  investigation  in  that  action  was  ascer- 
tained, was  still  in  force ;  and  that,  moreover,  thef 
had  stated  numerous  obiectioos  to  It  report  which  the 
accountant  proposed  giving  in,  which,  if  sustained, 
would  rabe  a  balance  in  their  favour,  but  which  ob- 
jections the  accountant  had  been  hitherto  prevented 
from  disposing  of,  in  consequence  of  the  proceedings 
having  been  borrowed  up  and  retained  by  Mr  James 
Hamilton.    The  note  by  the  accountant,  founded  on 
in  the  minute  for  the  pursuer,  was  dated  5th  Febro- 
$aj  18S1 ;  and  it  appeared  that  Mr  Hamilton  had  re- 
tamed  the  proceedings  which  he  was  allowed  to  bor* 
row  on  SOth  August  1832,  from  that  date  until  15th 
January  1835,  notwithstanding  repeated  orderf  to  re- 
tarn  them. 

On  10th  March  1835,  Lord  JeflFrey  pronounced  this 
interlocutor : 

"  The  Lord  Ordinary  having  heard  counsel  for  the  parties ; 
In  respect  it  appears  from  the  note  by  the  accountant,  tfaat 
there  is  a  considerable  sum  due  by  the  defender  to  James  Ha- 
milton, W.  S.,  the  pursuer's  cedent,  decerns  against  the  defeo- 
der  for  the  sum  of  £1000  Sterling,  and  if  not  paid  by  the  iifst 
boai«day  in  the  ensuing  vacation,  allows  interim -decreet  to  go 
go  out  and  be  extracted  therefor :  Quood  ultra^  Allows  thti 
foregoing  minute  to  be  seen  and  answered  by  the  aaid  first  box- 
day  in  the  ensuing  vacation." 

The  defenders  having  reolaimed,  the  Court 

"  Reeal  the  interlocutor  complained  of  hoe  tiatu,  and  remit  to 
the  Lord  Ordinary  to  proceed  accordingly.** 

Lords  Ordinary^  Pitmilly  and  Jeffrey.— ^c/.  Dean  of  Fsculty 
(Hope)  and  Walker;  James  M*Innes,  S.S.C.,  AgenL^AU. 
P.  Robertson  and  Moncreiff;  James  John  Fraser,  W.S.,  Agent. 
*Mr  Thomson,  C/er*._[J.Jt.| 
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29MAfayl8S5. 
Second  Diyision.-— (J.  R.) 

•  _ 

No.  290. — ^Mrs  Jean  Dennistoun  or  Buchanan 
and  Husband,  Pursuers^  v.  Georob  and  Robert 
Dennistoun  and  CoBiPANYy  and  their  Trustees, 
&c,  Defenders* 

Gtwrentee>-i#  mereantUe  company  having  agreed  tq  guarantee  a 
bill  granted  bjf  an  individual  partner,  to  the  extent  of  the  value 
of  the  partner^ t  stock,  and  in  the  event  of  the  $loci  being  reduced 
in  value  to  £10^000,  to  intimate  the  tame  to  the  creditor  at  the 
time  ofdoqueting  the  compat^^s  hookeg  and  the  company  having 
fatted  to  give  this  notice  f  and  it  being  proved^  upon  the  report  of 
an  aecountantt  that  the  value  of  the  partner* s  stock  at  the  balance 
immediately  subsequent  to  the  date  of  the  letter  of  guarantee,  loas, 
amd  continued  to  be  less  than  J6  10,000 ;  end  the  bill  guaranteed, 
which  wa»  payable  on  l&th  November  1820,  having  been  claimed 
/or  upon  the  sequestrated  estate  of  the  individual  partner  on  9th 
NoveoU>er  182i8,  and  action  raised  thereupon  on  the  \3th  of 
Mme  month''-'Held  that  the  obligation  of  guarantee  was  not  de^ 
feastblty  on  the  ground  either  that  the  biU  to  which  it  referred 
wu  prescribed,  or  that  the  letter  of  guarantee  iteelf  was  not 
tested,  nor  written  upon  a  stamp ;  but  that  it  was  binding  on 
the  company,  and  subjected  them  in  a  liability  far  the  contents 
of  the  bill,  in  so  far  as  the  creditor  might  be  able  to  inetruct  that 
payment  thereof  could  have  been  recovered  from  the  principal 
debtor,  had  notice  been  received  from  the  company  of  the  reduc- 
tion in  value  of  his  stock,  in  terms  of  the  letter,  and  at  the  date 
of  the  balance,  when,  from  the  evidence  in  the  case,  that  fact  was 
made  to  appear. 

This  was  an  action  for  implement  of  a  letter  of 
guarantee,  of  the  following  tenor : 

'*  Mas  Jean  Buchanan,  Glasgow,  8d  Janvary  1821. 

**  MA]iAMy<— -As  we  undenfand  from  our  partner,  Mr  James 
Buchanan,  that  he  owes  you  £5250,  on  a  promisaory-note  for 
that  amount,  dated  Glasgow,  11th  November  1820,  and  payable 
one  day  after  date,  we,  at  bis  request,  hereby  engage  to  guaran- 
tee said  bill,  to  the  extent  of  the  value  of  tbe  stock  which  be  may 
have  in  our  bouse,  subject  to  tbe  liquidation  of  our  debts  and 
engagements.  And  we  further  engage,  should  the  said  stock  be 
reduced  in  value  to  tbe  sum  of  j£  10,000,  to  apprise  you  of  the 
ume  at  the  time  of  doqueting  our  books.  We  are.  Madam, 
your  most  obedient  servants,"  (Signed)  '*  Geo.  and  Rob. 
DENNiBToufr  &  Ca" 

The  action  was  bronght  on  the  gronnd  that  Den- 
nistoan  and  Company  had  failed  to  notify  to  the  par- 
seers  the  fact  that  the  valne  of  Mr  Buchanan's  stock 
had  decreased  to  £10,000  while,  as  they  averred,  it 
had,  so  early  as  the  balance  which  immediately  suc- 
ceeded the  date  of  the  letter,  viz.  at  Ist  May  1821, 
fallen  below  that  sum.  The  pursuers  also  alleged 
that,  in  consequence  of  their  reliance  on  Dennistoun 
snd  Company  giv^ing  this  notification,  they  had  re- 
frained from  asking  any  other  security  for  their  debt 
from  James  Buchanan,  and  which  it  was  in  their 
power  to  hare  obtained.  The  house  of  Dennistoun 
and  Company  was  declared  insolvent  in  1826.  The 
partners  were  individually  sequestrated.  A  claim 
upon  the  bill  mentioned  in  the  letter  of  guarantee  was 
entered  by  the  pursuers  with  the  trustee  on  James 
Buchanans  estate,  on  9th  November  1826;  and  on 
the  13th  of  the  same  month,  they  brought  an  action 
before  the  Sheriff  of  Lanarkshire,  against  him  and 
bis  trustee,  and  the  defenders,  for  payment  thereof, 
f he  proceedings  in  that  action  being,  however,  after- 
wards abandoned,  the  present  was  thereupon  instituted 
in  its  stead.  It  farther  appeared,  that,  on  26th  Fe- 
bruary 1824>,  Dennistoun  and  Company  were  served 


with  a  protest  at  the  instance  of  the  pursuers,  where- 
by it  was  intimated  to  these  parties  that  they  "  were, 
and  should  be  liable  for  the  contents  of  the  said  mis- 
sives, and  for  all  costs,  damages  and  expenses  suffered, 
and  to  be  suffered  by  the  said  holders,  for  non- 
implement  thereof,  and  for  remedy  at  law  in  the  pre- 
mises." 

The  defenders  maintained  that  the  value  of  .James 
Buchanan's  stock  was  never  reduced  to  or  below 
£10,000,  at  any  time  preceding  the  bankruptcy  of 
Dennistoun  and  Company,  but  on  the  contrary,  that 
it  always  stood  at  a  much  higher  rate.  And  as  to 
the  legal  effect  of  the  letter  of  guarantee  in  other  re- 
spects, their  defences  were: — I.  That  the  bill  to  which 
it  referred  had  incurred  prescription.  2.  That  as  the 
letter  inferred  only  a  cautionary  obligation,  it  conse- 
quently fell  with  the  principal  debfi  to  which  it  was 
accessary.  3.  That  the  letter  itself  did  not  impose; 
any  valid  obligation,  being  neither  tested  nor  written 
upon  a  stamp. 

On  Ist  February  1831,  Lord  Mackenzie  pronounced 
the  following  interlocutor: 

"  Tbe  Lord  Ordinary  having  heard  parties*  procurstors,  and 
thereafter  considered  the  closed  record,  and  whole  process,— 
Finds  that  tbe  company  of  George  and  Robert  Dennistoun  and- 
Company,  were  validly  bound,  in  terms  of  tbe  letter  of  guarantee 
libelled,  and  repels  tbe  defences  of  want  of  statutory  solemnity 
and  prescription :  Finds  it  sufficiently  proven  by  tbe  admissions 
and  evidence  in  process,  that  as  early  as  tbe  SOtb  of  April  1821,- 
when  a  balance  was  struck  in  tbe  said  Company's  books,  tbe 
stock  of  James  Buchanan  was  not  truly,  and  according  to  a  fair 
and  reasonable  estimate,  of  tbe  value  of  £  10,000 :  and  that  this 
was  known  to  the  said  Company ;— and  finds  that,  nevertheless, 
the  said  Company  did  not  apprise  tbe  pursuer,  in  terms  of  their 
obligation :  Finds  no  ground  in  law  on  which  it  can  be  inferred, 
that  in  consequence  merely  of  tbe  said  failure  to  implement  their 
obligation,  the  said  Company  became  directly  and  absolutely 
liable  to  pay  to  the  pursuer  the  sum  contained  in  the  promissory- 
note,  to  which  the  said  guarantee  related,  or  interest  thereon ; 
but  finds  that  they  did  become  liable  to  make  payment  to  tbe 
pursuer  of  the  said  sum  and  interest,  in  so  far  as  it  may  appear 
reasonable  to  believe  that  sbe  would,  in  case  of  receiving  due 
notice,  in  terms  of  tbe  letter,  on  the  said  30th  of  April,  have 
been  able  to  secure  payment  thereof,  either  out  of  James  Bu- 
chanan's share  in  the  Company  stock,  or  bis  other  funds ;  but 
finds  no  sufficiently  precise  averments,  or  sufficient  admissions 
in  process,  to  enable  tbe  Lord  Ordinary  to  decide  on  that  sub- 
ject,— nor  have  tbe  parties  said  that  they  were  content  to  restrict 
themselves  to  tbe  evidence  in  process ;  and  therefore  appoints 
the  cause  to  be  enrolled,  that  an  order  may  be  Qiade  for  further 
procedure  in  relation  to  it." 

The  defenders  having  reclaimed,  the  Court,  on  8th 
March  1831, 

**  before  fSsrtber  answer,  remit  to  James  McClelland,  accountant 
in  Glasgow,  to  examine  tbe  books  of  Geoige  and  Robert  Den- 
nistoun and  Company,  referred  to  in  tbe  proceedings,  and  to  re- 
port the  results  of  sucb  examination  in  reference  to  tbe  respective 
averments  of  tbe  parties,  more  especially  as  to  tbe  mode  in 
which  these  books  have  been  made  up.** 

On  the  report  of  the  accountant  being  lodged,  an 
order  for  cases  was  pronounced,  at  the  request  of  the 
parties. 

On  these  pleadings  (which  were  in  a  ffreat  measure 
occupied  with  the  question  of  fact,  whether  James 
Buchanan's  stock  had  fallen  to  £l 0,000),  the  case  was 
advised  to-day. 

The  Lord  Justice- Clerk. — Your  Lordships  may  recollect  that 
tbe  Court,  on  a  former  occasion,  indicated  that  they  cguld  not 
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66Uie  to  the  MkM  detefAi'mat^  w  tbe  Lord  (Mimrf,  on  ih% 
question  regtniling  tbe  value  of  Mr  BocWnao*!  stock,  in  holding 
tbat  it  hod  fallen  belovr  £10,00a  We  therefore  made  a  remit 
to  av  accountant  in  reference  to  tbat  matter ;  and  now  tbat  we 
bave  received  his  report,  we  ate  to  judge  of  the  case.  But  this 
being  a  qnesdon  more  of  accounts  than  of  law,  I  am  always  de- 
siiiDUa,  in  such  instancea,  to  take  tbe  tiews  of  a  professional  ptt- 
son :  And,  in  this  case,  I  shall  be  happy  to  hear  Lord  Medwyo'a 
a|finion  upoB  the  result  of  that  tuTestigation. 

Li»rd  Medtoyn. — I  lOok  upoo  this  letter  of  guarantee  as  an 
onerous  obligation.  Tbe  party  obtaining  it  was  desirous  to  have 
a  security  for  her  dafm,  which  might  be  more  etfectusl  than 
a  mere  persOtoal  security.  Then  what  was  tbe  object  of  the 
other  party  in  grahting  the  letter?  Their  doing  so  was  not  a 
gimtuHeus  act.  Tbe  oMigatron  k  therefore  strictly  onerous,  lit 
is  not  an  oblijgi^on  to  pay,  but  the  guarantee  of  a  debt,  with  an 
eogagemeiit  to  give  notice  when  the  stock  of  the  debtor  was  of 
a  certain  amount*  But  I  need  say  nothing  more  on  this  subject, 
farther  than  that  I  agree  with  the  Lord  Ordinary,  that  the  lettet 
validly  btnd^  the  gtanters.  Now,  tbe  ^estion  n,  hew  fir  thesa 
partiea,  as  tbey  did  not  give  notitte,  are  liable  ^  As  to  tbis  mat* 
ter,  tbe  pnraaen  allQge,  and  tbe  Lord  Ordioory  has  found,  aad 
the  accountant  confirms  the  fact,  that  James  Buchanan's  stock 
St  1st  May  1820^  was  less  than  jCIO^OO.  His  Lordship  theti 
adverted  to  those  circumstancifs  stated  by  the  accountant,  and 
explained  in  his  report,  which  brought  out  this  result  As  to  tbe 
dme  when  Dennistoun  and  Company  ought  Co  bate  notified  tbe 
laet  so  ascertained  to  tbe  pursuers,  his  Lordship  was  understood 
to  be  lor  allowing  some  Istitodoi  but  not  extending  beyond  the 
date  of  tbe  protest  served  upon  them  by  the  pursuers,  at  which 
time  he  was  ^nite  satisfied  notice  ought  to  have  been  given. 

Lord  (SiM^.— I  think  the  aceowntant  deserves  credit  lor  bis 
roport,  which  is  very  iutelltgent.  I  bave  no  doubt  as  to  the 
nature  of  tbe  letter  of  guarantee.  The  account  which  the  de- 
fenders themselves  give  of  k  <they  change  it  sadly  afterwards) 
is  very  aatisflMtory.,  on  the  second  page  of  their  case.  They  there 
state, — •*  It  it  granted  in  express  terms,  *  subject  to  the  liqaida* 
tion  of  our  debts  and  engagements.*  Tbat  is  to  say,  it  covered 
merely  tbe  free  balance  on  Mr  Buchanan's  share  of  the  stock, 
after  all  prdper  company  debts  shall  have  been  dischaiiged  and 
extinguished."*  AMtker  point  of  importance  in  tbe  ease  is, 
that  when  the  value  of  Mr  Buebantn's  stock  fell  to  iB  10,000^ 
Hm  letter  binds  the  parties  to  notify  the  fact  to  Mrs  Buchanan. 
I  consider  that  clause  in  the  letter  as  tantamount  to  a  represen- 
tation that  this  individual*a  stock  was  worth  £10,000,  and  that 
reptesentatioa  must  be  suj>posed  to  be  eontinued  until  notice  of 
die  oootrary  was  given.  Again,  no  answer  was  given  by  Den- 
nistoun and  Company  to  the  protest  served  upon  them  by  the 
pursuers.  Why  did  they  not  then  give  notice  that  Mr  Buchanan  V 
stork  was  worth  little  or  nothing  ?  I  think  Mrs  Buchanan  ia 
entitled  to  be  ranked  as  a  simple  company  creditor  of  those 
parties,  and  tbat  the  eompany  are  bonud  to  tbe  extent  of  the 
debt  which  she  ecu  instruct  to  be  due. 

X^onf  Ufttdowhamk.'^l  perfectly  agree  with  what  has  been  said 
by  both  my  brothers.  I  feel  myself  to  be  in  the  same  situatioo 
in  which  your  Lordship  described  yourself;  and  it  is  because  I 
am  so  little  converssTit  with  mercantile  matters,  tbat  \  was  de- 
sirous to  get  tbe  aid  of  a  professional  person.  I  bave  now 
stndibd  the  accountant's  report,  which  satisfiea  me  both  of  its 
aecumcy,  and  of  the  fact  that  this  geutlenwn*s  stock  was  of  less 
value  than  £10,000. 

The  Lord  Juttiec'Ckrh^^l  am  satisfied  that  the  report  is  aa 
intelligible  as  oould  be  eiqpected.  I  sgree  with  all  yoor  Lord- 
ships as  to  the  nature  of  tbe  letter  of  guarantee;  and  that  both 
in  1820  and  1825,  this  gentleman's  stock  was  below  tbe  value  of 
^H),00a 

Tbe  Court  adhered,  with  expenses  since  the  date  oF 
the  Lord  Ordinary's  interlocntor,  and  remitted  to 
Lord  ieSt^Y  (tn  room  of  Lord  Mackemie)  to  pro- 
ceed farther  Th  the  caase. 

*  The  defenders,  in  an  after  part  of  their  pleadti^gv,  argued  (on 
the  construction  of  this  clause  in  the  letter  of  guarantee),  that 
Mr  Buchsnan's  de'bts  to  tbe  company  Tell  to  be  excluded  In  cdm* 
piitlng  the  value  of  his  ttOck. 


Lord  Ordinary,  Mackrt)ldfc.4M^M.  Dean  of  Faculty  (Hope) 
and  Neaves ;  David  Cleghom.  W.  S-t  AgerU»'^AlL  Rutherford 
and  Ivory;  Robert  T^elsh,  S.S.C.»  ^S^nl.  —  Mr  Thomson, 
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SOIA  MiNf  1685. 
Second  Division. — (J.  R) 

No.  IR^I;'--ALexANi>Eit  MoHMBOiry  fte.,  CompUnnerSf 
V.  James  IimUs,  &e,y  Respondents, 

FolioeA.>Slatute-^ Suspension  and  IntefdictM>.IV  CViai  wiimo nen 
«f  Potiee  ^  «  hurgk  kammg  foihed  Me  MmgiHrmtm  amf  Coftmal, 
dnd  oiUor  fmUk  bodietf  in  oppdting  a  fcif  introdwegd  tale  Par" 
homem  (for  Ihejutteiion  rf^oo  rimt  want  eompama  fokick  mp- 
pHed  ike  town  wkh  ^faUr\  under  aa  agreemetu  te  eamUibtte  a 
}ni»peWton  oftkeetpentifhtm  Ike  pokoe  fmnde  /  und  certain  9f 
tke  PoHee  Oemm/U^Umettmnd  payin  ofpoUee  emtetment  kemug 
ajppUed^br  leUen  ofon$peaiih>n  weed  enteedeat,  mi  ar^er  4o  preeeat 
tiedk  appkcation  of  the  fwmde^  aa  being  in  contrattention  of  the 
purpotet  vf  ike  Statute  oUMiMng  the  Beaird  efPoHoe^BiU  cf 
nupeniloh  pae$edi,  and  osfanias  tnisrdacl  {which  hmd  been  grant' 
tdJftcaUed. 

By  ike  pf«s«Bi  Gk^^w  Police  Aol»  a  beard  of 
General  Cmmto8idii^i«  is  ooiwtitated. 

Sec.  XIV.  "for  assessing,  levying  and  applying  the  monies 
hereinafter  directed  to  be  raised  for  the  purposes  of  this  Act, 
for  naming  and  appointing  the  master  or  superintendaat  of  police, 
collectors,  treasurers,  clerks,  and  other  servants  to  be  employed 
in  tbe  execution  thereof,  for  fixing  their  salaries,  for  regnlatii^ 
fbe  ssanaar  of  watcbiag,  |»atiOliBg»  lightii^  and  deaniag  the 
streets ;  for  establishing  rules  and  regulations  for  the  direction 
and  government  of  tbe  said  master  or  superintendent,  collectors, 
treasureii,  deika  Mid  other  servants,  all  as  heieinaftar  direottdr 
nd  for  ekecuting  the  other  aattera  apecified  In  tUa  Aet,  and 
oonnnitted  to  their  chaige." 

The  assessments  imposed  hj  ^re  Statnle  are  de* 
dared  to  be  leviable* 

See.  XXIL  <*in  order  to  wisen  ftmd  lor  defaayiiig  tbeeapesse 
of  gaarding,  watcMng,  lighting  nnd  eiaaUing  the  atreeta,  aad  tbe 
eatablisbment  of  a  master  or  snparintendabt  -of  polioe,  sapcrin* 
tcndaat  of  fire-engines,  ekvkn,  treasurers,  aurveyora,  oficcn,  ps« 
twl,  watchmen,  firemen,  iampJigbters,  acneengcia  and  other  ser* 
vants,  and  for  the  other  necessary  purposes  of  fhia  Aet."* 

ne  Slatote  fertber  provMes, 

Sec.  XXXII.  «« Tbat  nil  such  moniea  ahull  be  applM,  hud 
att  and  expended  ia  watdhhsg,  lighting  and  cleaning  the  strsets, 
kkies,  passages,  s<iuares  and  other  fdnei^psl  places  irithia  tbe 
said  city,  includiog  Charlotte  Street,  and  other  streets  in  similar 
circumstances  and  situations,  in  preserving  the  peace  witbta  the 
^me,  and  in  general,  in  defraying  tbe  establiAtnent  of  usster 
or  auperintendant  of  poliee,  auperintendnnt  of  fire-engbiH,  ee)« 
leetors,  twasuiers,  eleHn,  surveyorsy  fisemen,  oAeeia,  pstrsl, 
watchnien  and  other  serwsnts  to  be  appointed  in  virtue  #f  this 
Act,  and  for  the  other  purposes  herein  directed,  and  for  uootbei 
purpoees  whatever,  and  in  case  any  surplus  monies  shall  renaia 
after  properly  executing  the  purposes  aforesaid,  upon  settling 
tbe  accounts  thereof  at  the  end  of  each  year,  socb  surplus  sfaill 
be  applied  towards  tbe  same  purposes  fsr  tbe  year  fisUowiag." 

The  proceedings  of  the  coimntssieners  are  made 
strbject  to  jadtciai  revfefr,  ia  'So  far  as  tbe  Statute, 
moreover,  enacts. 

Sec  CXXIV.  '*  That,  if  any  person  or  persona  sludl  thiok 
him,  her,  or  themselves  aggrieved,  by  any  order,  or  other  pro- 
ceeding of  the  said  Lord  Provost,  Magistiutea,  Bean  of  Gaild, 
Deacon  Convener  and  other  General  Commlasioncss,  or  by  aay 
sentence  or  decree  of  the  said  Magisftatns,  or  Denn  of  Uoill 
Coart,  it  shall  be  lawful  for  him,  her  or  them,  to  lypeal  to  the 
first  Circuit  Court  of  Justiciary  to  be  licld  at  Glasgow,  after  the 
expiration  of  twenty  days  from  the  date  of  such  oSer,  sentence, 
decree  or  other  proceedings,  "and  tbe  cppiAiA  brsppeihulUiltill 
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Soil  B^cofity,  tad  i>bMfv«  %\m  other  Mquiaitet  pf  the  law  ivMvt 

to  appe»li  to  (hut  Uourtt" 

Aqd  fiRftUy* 

See.  CXXXiri.  •<  Tbut  it  shall  be  competent  to  the  Town 
Gounoil.  Merchants'  House  and  Trades'  House  of  the  said  eityi 
^r  any  one  of  ibem,  to  bring  actions  against  the  said  Board  of 
Commissiooers,  or  to  the  Board  of  Commissioners  for  the  time 
being,  to  bring  actions  against  tb^ir  predecessors  in  office,  before 
the  Court  of  Session  or  Exchequer  in  Scotland,  for  embezzHngi 
squandering  or  misapplying  the  funds  vested  in  them  by  this  Act| 
Slid  that  at  any  time  within  twelve  calendar  months  after  the  of- 
fence, for  which  siieh  action  may  be  raised,  shall  be  alleged  to 
have  been  committed," 


la  the  cit^  of  Glasgow  tbert  have  been  for  sone 
time  two  nral  water  oompaniee  for  supplying  ^he 
town  with  water.  A  propoaai  baring  been  recently 
made  for  a  junction  of  these  companies,  a  bill  was  ac« 
cordingly  introdnced  into  Parliament  for  the  aocom- 
pliskmeot  of  that  object.  Thie  measare  arrested  the 
attention  of  sereral  of  the  pnblic  bodies,  and  among 
others,  the  Commissioners  of  Polioe,  who  resolved  tp 
oppose  it,  and  to  oontribute,  along  with  the  Town 
Conndl  aod  other  oppoeing  bodies,  a  proportion  of 
the  expense  of  forwarding  the  opposition  to  the  bill 
in  Parliament.  This  resolution  was  adopted  at  a 
meeting  of  the  Board  on  6th  March  1835,  and  adhered 
to  aod  acted  apon  at  subseqneat  meetings.  Against 
this  determination  the  present  bill  of  suspension  and 
interdict  was  presentea  at  the  instance  of  certain  of 
the  Police  Comroissioners  and  rate-payers,  in  order 
to  prevent  the  funds  of  the  establishment  from  being 
applied  in  the  maxiner  contemplated. 

in  support  of  their  application,  the  complainers 
pleaded — I.  That  their  character  of  police-rate  payers 
gave  them  a  sufficient  title  to  insist,  inasmuch  as  they 
had  a  clear  interest  in  seeing  that  the  funds  raised  by 
assessment  f^r  the  parposes  of  the  Statvte  were  ap^ 
plied  to  those  and  no  other  objeots ;  and  that  if  their 
title  was  Ch^  good  at  common  law,  there  was  nothing 
in  the  enmctments  of  the  Statute  which  either  exclud- 
ed them  from  complaioii^,  or  from  bringing  their 
complaint  before  this  Court. — 11.  That  the  object 
of  opposing  the  junction  of  the  water  companies 
was  not  within  the  purposes  of  the  Police  Act,  and 
the  application  of  tflie  funds  to  any  otber  purposes 
the  Act  expressly  prohibited. — III.  That  the  inter- 
ference of  the  Board  of  Policy  was  unnecessary,  in 
respect  the  Town  Council,  the  proper  representatives 
of  the  coBunonity  (besides  other  public  bodies),  had 
undertaken  to  oppose  the  bill  introduced  by  the  water 
companies  into  Par)iameBt.-^lV.  That  the  provisions 
of  the  bill  in  question  were  not  injurious,  but  on  the 
contrary  beneficial  to  the  police  establishment. 

Lord  Balgray,  in  appointing  the  bill  to  be  answer- 
ed, *^  meantime  grants  the  interdict  as  craved.*' 

The  respondents  ^nnoered — I.  That  the  interest  of 
the  complainers,  as  payers  of  police  assessment^  was 
too  remote  and  general  to  be  sustained  as  a  legal  title 
of  action, — Hume's  Com.,  Sd  edit.  Vol.  II.  p.  119. 
.  Burgesses  of  Xnvornry  v.  the  Magistrates,  I4th  Dle- 
mnber  1820,  Fac.  Coll.,  No.  68.  Trinity  House  of 
Leith,  dec  o.  Magistrates  of  Edinburgh,  &o.  6th  Fe- 
brnary  1829,  S.  and  O.  VII.  ^4,  and  Fac.  Coll.,  No. 
86.  And  thati,  moreover,  the  Statute  having  coofer- 
i:ed  Qo  G€t|:taia  pvjblio  bo4i^  ^«ly  tbs  figj^t  to  control 


the  poeeedinjBfi  of  the  emnroissipnerf,  had  thepe)»y 
irirtdally  excluded  the  title  of  private  complainers, — 
Sut,  sec.  133. — 11.  That  even  although  the  title  of 
the  complainers  were  to  be  sustained,  their  complaint, 
in  oompuanoe  with  the  Police  Statute,  ought  to  have 
been  brought  before  the  Circuit  Court  of  Justiciary 
at  Glasgow,  and  not  before  the  Court  of  Session,—* 
Stat.  sec.  124.  Alexander  v.  Seymour,  3d  December 
1828,  S.  and  D,  V|I.  p.  117.— HI.  That  the  contem- 
plated junction  of  the  w^ter  conip^nies,  in  th^  cir- 
cumstances  in  which  that  nieasiire  was  proposed  apd 
attempted  t«  be  carried  throogh  Parliament,  so  ma- 
terially affected  the  interests  of  the  police  establish- 
ment, by  which  a  large  supply  of  water  was  consumed 
for  the  various  purposes  prescribed  by  the  Statute, 
SA  f^l|y  justified  the  comniissioners  in  opposing  it,  in 
concert  with  the  other  pnblic  bodies  adopting  that 
line  of  prooeediqg. 

On  16th  May  1835,  the  Lord  Ordinary  (Cookbaro) 

^  Having  considered  the  bill;  answers  and  prpductioos,  Passes 
the  bill,  biit  ^^csls  the  interdiot.*' 

His  Lordship  added  this  note: 

"  Whatever  redress  the  si^speptMrs  m^y  ultimately  be  found 
entitled  to,  i^  svfl^ciently  secured  to  them  by  the  bill  being  paa^^d, 
and  Dothing  has  been  stated  to  justify  the  sumo^ary  superseding  ' 
of  the  commissioners  in  ihfi  exercise  of  their  stat^torydiscretioI^ 
by  maintaining  the  interdict,  which  was  graat^,  in  tl^  6xst  in- 
stance, until  answers  coui4  h^  lodged." 

The  complainers  reclaimedi  i^  so  far  as  the  inter- 
dict was  recalled. 

The  Lord  Justice-Clerk J  have  no  difficulty  in  concurring. 

Giving  full  effect  to  ^is  Act  of  Parliament,  and  looking  to 
those  clauses  which  specify  its  purposes,  and  seeing  the  positive 
averment  which  the  respondents  pna^  ^hat  ^he  hiH  Ifflich  is 
now  attempted  to  be  carried  through  Parliament  proposes  to 
repeal  three  existing  Statutes  for  the  supply  of  the  city  and 
suburbs  of  Glasgow  with  water,  and  is  otherwise  objectionable ; 
aod  considering  the  importance  of  there  being  always  an  abun- 
dant supply  of  that  necessary  article  in  such  a  city  as  GUsgow, 
it  appears  to  me  that  there  is  no  violation  of  the  Police  Statute 
committed  by  the  ComqiissloujeiY  iippropriatiog  a  small  portion 
of  their  funds  in  getting  at  least  justice  done  in  passing  the  bill 
through  Parliameot.  As  to  the  title  of  the  complainers,  I  have 
nothing  to  sey;  becsu«e  the  \y^\  being  pas^  that  quedtion  is 
not  hujut  loci.  These  are  the  grounds  on  which  my  opinion 
rests. 

Xor^E  l/e0dovMU:..-rI  aop  sony  ithat  J  qusaot  concur  in  .^e 
opinion  v.bich  has  been  deliyered*  It  appears  to  me  to  be  very 
dear  thst  the  interdicjt  yirhich  was  graot;ed  ought  not  to  bs^e 
been  removed.  The  community  pfQlasgow  has  its  representa- 
tives in  the  Magistrates  and  Town  jQouAcil.  who  are  appointed  to 
be  the  guardians  of  the  interests  of  the  public.  T^e  comrauniiy  of 
Glasgow  obtained  this  Police  Act  for  specific  purposes.  There  can 
be  no  doiibt,  although  it  ia  not  stated  in  the  Act,  that  if  the  title  of 
the  Commissioners  of  Police  were  called  in  question,  they  would 
jbe  .authf^sed  .to  spfil-y  tl^  fuods  cut  tl^ir  disposal  in  the  defence  pf 
their  iUle  in  a  court  pf  law.  But  U  i^^a  very  dUSerent  ^uestioQ, 
whether  jt  can  be  inferred  t|iat  they  have  a  power  to  watch  over 
the  interest  of  the  community.  I  think  that  no  such  conclusion 
can  be  inferred.  They  are  not  the  appointed  guardians  of  the 
community  of  Glasgow;  The  purposes  of  the  Statute  under 
which  l^ey  act  are  specific,  and  I  cannot  think  that  they  have  the 
pow,er  to  apply  the  funds  of  the  police  establishment  In  order  to 
oppose  this  bill  in  Parlian^nt.  "fhe  expense  of  the  supply  of 
water  is  l^id  upon  the  rate-payers.  It  is  they,  therefore,  who 
ought  to  give  opposition  to  the  bilL  But,  if  the  rate-payers  si^, 
we  choose  to  be  assessed,  what  right  have  the  Police  Commis- 
sicsiers  to  ii«(eH[eBB?  The  Statute  decUres,  that  the  funds  absU 
he  :8{ifi^  jbr  'the  pfirposss  th^y^  jy^fied,  <<  an^  for  no  ot^r 
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purposes  whatever."  I  tbink  there  is  sound  wisdom  in  thst 
enactment,  and  that  the  Police  Commissioners  have  no  right,  in 
deviating  from  that  direction,  to  misapply  the  funds.  If  the 
Legislature  had  intended  to  authorise  the  commissioners  to  ap- 
propriate the  funds  in  the  manner  contemplated,  a  clause  to  that 
effect  would  have  been  inserted  in  the  Statute.  It  must  always 
be  observed,  that  it  is  not  at  their  own  expense  the  commit- 
sinners  are  making  this  opposition.  It  is  the  foods  of  the  com- 
munity  which  are  used ;  and  to  allow  such  a  power  to  the  com- 
missioners occasions,  in  my  opinion,  an  opportunity  for  jobs, 
just  because  the  money  does  not  come  out  of  their  own  pockets. 
I  think,  therefore,  your  Lordships  ought  to  adhere  sirictly  to 
the  Statute,  as  in  that  way,  you  will  best  maintain  the  interest 
of  the  public,  and  of  the  Police  Commissioners  themselves.  If 
the  payers  of  water-rent  have  objections  to  the  bill  for  the  junc- 
tion of  the  companies,  they  ought  to  go  to  Parliament ;  but 
since  none  are  stated  by  them,  I  apprehend  the  Police  Com- 
missioners have  no  right  to  interfere. 

Lord  Glenlee.-^l  am  satisfied  that  the  grounds  of  the  Lord 
Ordinary's  interlocutor  are  right. 

Lord  Medwyn, — I  entirely  concur  with  your  Lordship  and 
Lord  Glenlee  in  this  ease.  If  the  bill  had  not  been  passed,  I 
could  see  a  great  deal  in  what  has  been  so  forcibly  said  by  Lord 
Meadowbank.  But  the  bill  being  passed,  all  these  questions  are 
open,  and  if  a  misappropriation  of  the  funds  can  be  made  out, 
redress  will  be  obtained.  The  parties  know  perfectly  well  the 
hazard  under  which  they  act, — the  whole  matter  being  iu6ji«/tre. 
I  am  as  averse  to  any  thing  of  the  nature  of  jobs  as  my  brother 
can  be,  but  I  think  all  considerations  of  that  kind  are  remedied 
by  the  state  of  the  process.  It  is  very  true  that  the  community 
have  a  principal  interest  in  the  proper  supply  of  water,  and  that 
they  are  represented  by  the  Magistrates.  But  it  does  not  ap- 
pear to  me  that  this  circumstance  can  exclude  the  interference 
of  the  Police  Commissioners,  and  prevent  them  from  concurring 
with  the  Magistrates  and  Town  Council  on  proper  occasions.  In 
the  present  case,  4  cannot  say  that  the  interference  and  concur- 
rence of  the  Police  Commissioners  are  unjusti^able.  If  il  shall 
appear  that  their  interference  is  illegal,  redress  is  competent ; 
but,  in  the  meantime,  I  concur  with  the  Lord  Ordinary. 

The  Court  consequently  adhered. 

Lord  Ordinary^  Cockborn. — Act.  Dean  of  Faculty  (Hope) 
and  H.  Robertson ;  Mowbray  and  Howden,  W.  S.,  Agent* — 
.AU,  Rutherfurd  and  G.   Napier;    Campbell  and  Macdowall, 
S.S.C.,  Agent$.^JAi  Thomson,  Ckrk — [J^R.I 


2d  June  1835. 
First  Divibion. — (G.  D.) 

No.  292. — John  Mat,  Advocator ^  v.  Lawrence 

Hill,  Respondent, 

Decree  Conform — Jnrisdiction— Burgh- Royal —Town  Council 
'-'The  Town  ConncU  of  a  rosfol  burgh  having j  in  terms  of  the 
tetf  imposed  a  fine  on  an  indivUdual  for  refunng  to  accept  the 
office  of  baiUe — Held  thai  the  Magistrates  might  competently 
pronounce  a  decree  conform^  hui  could  not  review  the  decision  of 
the  Council  on  its  merits. 

Bv  the  sixth  regfulation  of  the  set  and  constitution 
of  the  burgh  of  Glasgow,  as  amended  by  Act  of 
Council,  2d  October  1801,  it  is  enacted,  that  every 
person  elected  Provost,  one  of  the  Bailies,  Dean  of 
G  uild,  or  Deacon  Convener  of  the  burgh,  shall,  on  his 
refusing  to  accept  or  exercise  the  office,  be  fined  and 
amerciated  by  the  Magistrates  and  Council  in  £80 
Sterling,  payable  to  the  collector  of  the  Merchants'  or 
Trades  Houses  respectively  (according  to  the  class 
to  which  the  offendmg  party  belongs),  for  the  use  of 
the  poor.  At  a  meeting  of  the  Magistrates  and  Council, 
bold  on  18th  October  18Sl,they  fined  and  amerciated 
the  advocator,  a  merchant  in  Glasgow,  in  £80  Ster- 
ling, for  refusing  to  aocept  of  the  office  of  Bailie,  and 


ordained  bim  to  pay  this  som  to  the  collector  of  the 
Merchants*  House  of  Glasgow,  for  behoof  of  the  poor, 
*^  and  decerned  accordingly."  On  25th  January  18S3, 
the  respondent,  collector  of  the  Mercbants'  House  of 
Glasgow,  raised  an  ordinary  action  before  the  Provost 
and  Magistrates  of  Glasgow,  setting  forth  the  set  and 
rules  of  the  burgh,  and  the  proceedings  of  the  Town 
Council,  "  as  the  said  Act  of  Council  and  decreet,  of 
which  an  extract  is  herewith  produced,  more  fully 
hear,"  and  concluding  for  deci^ee  for  the  fine  of  £80, 
with  interest  and  expenses  of  process.  In  defence, 
the  advocator  maintained — I.  That  the  Magistrates 
had  no  jurisdiction,  being  themselves  parties  to  the 
imposition  of  the  fine. — II.  That  the  Mi^pstrates  had 
not  been  duly  elected,  in  terms  of  the  set  of  the  borgh. 
— III.  That  the  advocator  had  not  been  duly  elected 
a  Bailie. — IV.  That  the  advocator  had  not  incurred 
the  fine  sued  for, — ^that  the  Town  Council  had  no 
power  to  impose  it;  and  that  the  Magistrates  had  no 
power  either  to  impose,  levy,  or  decern  for  it.  In  al- 
lowing condescendences  and  answers  for  the  parties 
to  be  given  in  and  revised,  the  assessor  to  the  Magis- 
trates added  the  following  note : 

"  It  seems  necessary  to  have  a  closed  record  before  pronoundBg 
judgment;  although  in  this  Court,  the  question  in  the  present 
ease  appears  to  turn  more  upon  the  point  of  competency  than 
upon  the  point  of  relevancy.  It  appears  to  this  Court,  that  let- 
ters of  horning  might  hare  been  competently  applied  for,  and 
issued  upon  the  extracted  decree  of  the  Town  Council  of  Glas- 
gow, fining,  as  they  were  authorised  to  do,  one  of  their  members 
for  not  accepting  the  office  of  a  Magistrate  to  which  they  had  elect, 
ed  him.  And  although,  perhaps, it  maybe  coonpetent for  tbi« 
Court  to  give  a  decree  conform  to  the  decree  of  the  Town  Council, 
such  as  to  authorise  an  act  of  warding,  as  well  as  other  lepi 
diligence,  it  is  obviously  incompetent  for  this,  or  any  other  in- 
ferior Court,  to  set  aside  or  open  up,  for  discussion  on  the  merits, 
such  an  extracted  decree.  There  does  not  appear  to  be  much 
relevancy  in  the  defender's  statements  in  point  of  fact.  But  aH 
discussion  of  the  relevancy  of  these  statements  appears  to  be 
precluded  in  this  Court,  by  its  incompetency  to  open  up  or  enter 
into  the  discussion  of  the  extracted  decree  founded  on  in  the 
libel." 

Thereafter,  the  record  being  closed,  the  following 
interlocutor  was  pronounced  by  the  Magistrates,  on 
15th  February  1883 : 

"  Find  it  not  competent  for  this  Court  to  set  aside,  or  open  op 
for  discussion  on  the  merits,  the  extracted  decree  founded  on  in 
the  libel :  But  interpone  the  authority  of  this  Court  to  the 
said  decree,  and  decern  conform  thereto ;  reserving  to  the  de- 
fender any  remedy  competent  to  him  in  the  competent  Court.** 

A  reclaiming  petition  was  refused,  and  the  advo- 
cator found  liable  in  expenses.  In  an  advocation, 
Lord  Corehou8e,  on  10th  February  1835, 

"  Having  considered  the  revised  cases  for  the  parties,  and  whole 
process,  remits  the  cause  simpUcUer  to  the  Magistrates,  and  de- 
cerns :  Finds  the  advocator  liable  in  expenses,  both  in  this  and 
the  Inferior  Court,"  &c. 

His  Lordship  added  this  note: 

**  At  first  eight  it  may  appear  inconsistent  that  a  Court 
should  be  competent  to  pronounce  a  decree  in  a  cause,  the  merits 
of  which  it  is  not  competent  to  try.  but  this  is  explained  by  the 
circumstance,  that  in  such  cases  the  decree  is  in  effect,  only  a 
step  of  diligence  to  enforce  execution.  It  becomes  necessary 
when  homing  cannot  proceed  on  the  original  sentence  ;  for  ex- 
ample, the  decrees  of  the  Justices  of  Peace  in  a  certain  descrip- 
'  tion  of  causes,  those  of  baron-bailie's  uf  dependent  baronies,  and 
'  the  decfrees  of  arbiters,  when  the  submission  'does  nol  contain  a 
clause  of  registiatioa.     The  only  difficulty  in  the  present  instance 
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is,  that  tbe  town^council  of  a  royal  burgh  is  not  a  Court  of  law, 
for  it  has  no  judicial  power  whatever;  and,  correctly  speaking, 
its  orders  are  not  judgments  or  decrees ;  from  which  it  may  be 
argued,  that  the  Court  entitled  to  enforce  them,  is  entitleMl  to 
try  if  they  have  been  pronounced  according  to  law.  But  tbat 
consequence  does  not  follow,  as  appears  from  tbe  dedsion  in  the 
case  of  CsJder,  referred  to  by  tbe  respondent ;  for  the  kirk-^ses- 
sion  and  heritors  of  a  country  parish,  in  the  administration  of 
the  poor  laws,  have  no  judicial  function,  any  more  than  the  town- 
council  of  a  burgh  in  imposing  a  stent  on  the  inhabitants,  or 
inflicting  a  fine  on  one  of  its  members  for  refusing  to  acMrept  an 
office.  They  are  both  public  bodies,  exercising  powers  conferred 
by  Statute  or  usage,  and  are  in  every  respect  in  pari  cofu.  ^  The 
proper  mode  of  r^lress  by  those  aggrief«d  is  by  suspension  or 
reduction  in  this  Court,  and  no  instance  is  cited  in  which  any 
other  proceeding  has  been  resorted  to.  It  would  be  a  strangb 
anomaly  if  the  burgh  Court  could  review  the  order  of  the  town- 
coancil,  being  themselves  necessarily  a  constituent  part  of  the 
town-council.  The  advocator's  declinature  of  the  bui^h  Court, 
on  the  gpround  of  interest,  seems  entirely  unfounded.  The  Lord 
Ordinary  entertains  doubts  of  an  opinion  in  the  note  subjoined 
to  tbe  interlocutor  under  review,  that  homing  could  have  been 
raised  directly  on  the  order  of  the  Town  Council ;  at  least  the 
Statute  1593.  which  authorises  that  diligence  on  the  decrees  of 
the  burgh  Court,  does  not  expressly  extend  to  them ;  but  that 
point  does  not  afiect  tbe  present  question.** 

The  advocator  reclaimed.  At  the  advising  on  ^6th 
May  1834s 

Lord  Preridenl  said.  This  case  has  been  pleaded  to  as  if  this 
were  a  decree  by  one  Inferior  Court,  conform  to  the  decree  of 
another ;  but  the  difficulty  we  have  is,  that  a  town-council  is 
not  a  Court  at  all ;  and  though  they  use  the  word  "  decern**  here, 
that  is  a  mere  expression.  They  cannot  decern.  They  have 
certain  ministerial  rights,  partly  from  Statute,  partly  from  usage ; 
but  they  are  not  a  Court  at  all.  Could  not  this  fine  have  been 
recovered  by  an  original  action  brought  before  the  Bailie  Court, 
or  any  other  Court? 

The  case  was  delayed  till  to-day,  when 

Lord  Gilliet  said  (referring  to  an  argument  of  the  Dean  of 
Faculty,  tbat  town-councils  imposed  stent  by  statutory  autho- 
rity), it  is  no  matter  whether  it  be  by  Statute  or  usage  that 
town-councils  impose  stent.  The  law  of  Scotland  is  not  statutory 
merely.     Tbe  councils  impose  the  stent,  but  tbe  bailies  levy  it. 

Lord  Preaident, — The  only  error  is  in  calling  this  minute  of 
the  Council  a  decree  in  place  of  a  corporate  act.  Town-councils 
do  fifty  things  in  the  way  of  imposing  assessments  and  fines, 
which  are  quite  legal. 

The  Co  art  were  all  clear  tbat  the  interlocutor  was 
right,  and  they  therefore  adhered. 

Lord  Ordinary,  Corehouse.— >^c/.  Dean  of  Faculty  ( Hope) 
and  H.  J.  Robertson ;  R.  Welsh,  Ageni^^^AU.  Rutherfurd  and 
Penney;  Hopkirk  and  Imlacb  W.S.,  Jgenlt. — Sir  R.  Duodas, 

a?ri.— [G.D.I 
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ft 

No.  293. — John  Urquhart,  Pursuer^  v.  Jambs 

Halden,  Defender. 

Warrandice— Eviction  —  Sale — Servitude — A  party  teho  had 
sold  Gilding  grovnd,  on  which  he  had  premouUy  bwtnd  Mm- 
telfby  a  laieni  cotUrael  qfexeambion  wiih  a  neighbouring  pro" 
prietOTf  **noi  to  erect  any  brewery  t  foundry,  steam-enginef 
candlemakert*  toorlr,  or  any  other  nuisance  whate»er'*-^^JBeld 
bound  f after  pos§e9$ion  had  been  given,  part  of  the  price  paid, 
but  no  dispotition  granted  J,  either  to  clear  offthit  tereitude  or 
to  take  back  the  property,  although  there  had  been  no  eviction. 

By  contract  of  excambion,  entered  into  between 
the  defender  and  the  Duke  of  Hamilton  on  15th  Jan* 
nary  1833,  the  defender  conveyed  part  of  the  lands 
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of  Effiescroft,  near  to  the  palace  of  Hamilton,  to  the 
Duke,  and  bonnd  and  restricted 

"  himself,  and  his  heirs  and  successors  whatsomever,  from  erect- 
ing any  brewery,  foundry,  steam-engine,  cmndlemakers*  work,  or 
any  other  nuisance  whatsoever  on  the  remainder  of  the  said  pro- 
perty of  Effiescroft  or  Eupbanscroft  (being  tbe  property  pur- 
chased by  tbe  pursuer),  'herein  before  particularly  described;* 
find  for  that  purpose,  consent  that  this  restriction  shall  be  in- 
serted in  all  the  renovations  of  tbe  fee  of  the  said  lands  of  £u- 
pbanaeroft.** 

The  defender,  who,  at  the  date  of  the  excambion, 
possessed  the  lands  on  apparency,  obtained  a  precept 
of  dare  constat  from  the  Dnke  on  12th  July  1825,  on 
which  infeftment  followed  on  12th  July  1826.  In 
this  precept,  the  restrictions  imposed  on  tbe  defender 
by  the  contFact  were  not  engrossed.  On  2dd  Novem- 
ber 1832,  the  defender,  by  minute  of  sale,  agreed  to 
sell  to  the  pursuer  for  £3000,  those  parts  of  the  lands 
of  Effiescroft  then  belonging  to  the  defender,  with  the 
houses  and  buildings  thereon, 

"  extending  to  two  acres,  three  roods  and  twenty  falls  of  ground, 
or  thereby,  as  shown  upon  a  plan  drawn  out  by  George  Gait, 
land-surveyor,  Hamilton,  in  1831,  and  subscribed  by  the  said 
James  Halden  and  John  Urquhart,  as  relativs  to  the  said  agree- 
ment,'* 

bounded  as  therein  mentioned.  The  defender  became 
bonnd  by  the  minute  to  deliver  a  valid  disposition  and 
progress  to  the  pursuer ;  and  fartheri 

"  to  disburden  the  said  lands  and  others  of  all  debta  and  incttoi- 
brances  whatever  which  may  or  can  affect  the  same,  contrary  to 
the  stipulations  hereof,  or  to  the  prejudice  of  the  said  John  iTr* 
quhart,  or  bis  foresaids,  and  that  before  settling  the  transaction  ; 
or  it  shall  be  in  tbe  option  of  the  said  John  Urquhart  and  his 
foresaids,  to  pay  and  discharge  therefrom,  all  real  or  beritablfi 
debts  affecting  said  lands  and  others.** 

The  disposition  was  to  contain  absolute  warrandice. 
Subsequent  to  the  minute,  the  pursuer  paid  £100  to 
account  of  the  price.  The  titles  were  sent  to  the 
pursuer  for  inspection  in  January  1833,  bnt  the  con* 
tract  of  excambion  between  the  defender  and  the 
Duke  of  Hamilton  was  not  among  them.  Certain  in- 
quiries about  the  boundaries,  however,  led  to  its  being 
transmitted ;  when  the  pursuer  objected,  that  the  ser- 
vitude thereby  created  must  either  be  purged  or  the 
bargain  annulled ;  and  thereafter  he  Drought  the  pre« 
sent  action  containing  these  alternative  conclusions. 
The  defender  admitted  that  the  pursuer  had  not  been 
made  aware  of  the  contract  of  excambion  at  the  time 
of  the  bargain,  in  conseoneoce  of  the  contract  and  the 
other  titles  not  being  then  in  the  defender's  hands ; 
but  he  maintained  that  the  stipulated  warrandice  did 
not  apply  to  such  restrictions  as -those  in  the  contract 
of  excambion,  which  it  was  the  pnrsaer*s  duty  to  have 
satisfied  himself  about  before  the  sale ;  that  these  re* 
Btrictions  did  not  lessen  the  value  of  the  property,  as 
the  plan,  with  reference  to  which  the  ground  was  sold, 
showed  that  no  such  buildings  as  those  prohibited 
were  intended  to  be  erected ;  and  as  such  buildings 
could  not  have  been  erected  except  in  emulaiionem  of 
the  Duke,  who  would  have  been  entitled  to  object  to 
them  at  common  law ;  and  farther,  that  the  restrii- 
tions  were  not  so  constituted  as  to  affect  the  pursuer, 
a  singular  successor — and  there  neither  had  been  nor 
could  be  any  eviction.  ^ 

The  pursuer  pleaded — That  the  servitude  not  being 
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•mbbdied  in  tB^  fitlet^  was  one  with  which  h^  eoM 
not  make  himself  acqoahited  before  the  tale  ;  thai  the 
«Uigatien  to  disburden  the  property  of  all  incimft* 
branceity  and  to  grant  a  valid  disposition,  impKed  thsit 
BO  such  serritndfr  was  to  aflfeet  the  subjects ;  that  ^le 
restrfcttons  greatly  lessened  the  Tatoe  of  the  property, 
as  it  was  advantageously  situated  for  such  works  as 
those  prohibited,  and  which  were  not  objectionable 
at  common  law ;  that  the  plan  referred  to  was  merely 
intended  to  show  the  extent  of  tiia  ground ;  that  as 
the  pursuer  had  become  aware  of  the  servitude  before 
obtaining  a  disposition,  he  would  be  bound  by  it,  al- 
though a  singular  successor,— and  at  all  events^  he 
was  not  called  on  to  trv  such  a  question  with  the 
Duke ;  that  as  the  ground  of  distress  here  arose  from 
the  deed  of  the  defender  himself,  he  might  hare  been 
sued  on  it  before  eviction,  even  although  a  disposition 
had  been  granted,  and  much  more  where  the  trans- 
action Was  not  completed;  that  the  present  action  waa 
not  laid  on  the  warrandice  merely,  but  on  the  com- 
mon law ;  and  that  the  defender  was  bound  either  to 
get  the  property  disburdened  of  the  servitude,  or  te 
relieve  the  pursuer  of  the  bamiB. 

Lord  Fallerteo,  ob  1 0th  February  1835, 

«*  Finite  ihstby  latssiteS  of  sale,  dated  tbe  2Sd  day  of  Vo^ 
veriiber  1882,  the  pvnaet  purelnsed  from  the  defender,  st  the 
price  of  £3000  Sterling,  a  piece  of  groaad,  pan  of  the  lands 
of  £ffiescroft>  adjoining  the  town  of  Hamilton :  Finds,  that  by 
the  terms  of  the  said  missive,  as  well  as  the  nature  of  the 
transaction,  the  defender,  the  seller,  was  bound  in  absolute 
warrandice  :  Finds,  that  sometime  before  the  said  sale,  the  de- 
fender had,  in  a  contract  of  excambion  with  the  Duke  of  Ha- 
milton, bound  biitiself,  and  his  *  heirs  and  successors,  not  to 
^rect  ally  brewery,  foundry,  steam-engine,  candlemakers*  work, 
or  any  other  nuisance  whatever,  on  the  remainder  of  the  sdid 
lands  of  Effiescroft ;'  which  remainder  forms  the  piece  of  greund 
'iKoId  to  the  pursuer :  Finds  that  this  obligation,  or  negative  ser- 
vitude. Was  not  cortimunieated  by  the  defender  to  the  pursuer 
at  the  time  of  the  sale,  and  that  the  defender  deelinea  to  under^ 
take  a  proof  that  it  was  known  to  the  parsuer  at  that  time: 
Finds  that  the  clause  ef  the  missive,  binding  the  seller  to  dis^ 
burden  the  landa  of  *  all  debts  and  incumbnroeesv'  ^nnnot,  in 
sound  construction,  be  heU  to  apply  to  the  negative  servitude 
above  mentioned :  Finds,  that  such  obligation  or  servitude  will, 
If  enforced  to  the  detriment  of  the  subjects  purchased,  create 
an  eviction  covered  by  tbe  clause  of  warraadiee :  Bat,  la  re- 
speet  that  no  socfa  ericiion  has  yet  taken  place,  and  that  these 
are  no  means  of <«soerlaui}og,  in  the  presetit  action,  ilrhetber  or 
not  it  ever  may  take  place,  dismisses  the  action  as  now  laid ; 
reserving  to  the  pursuer,  in  the  event  of  distress  or  eviction, 
grounded  on  the  negative  servitude  libelled,  to  raise  such  new 
iictloh  on  the  warrandice  as  he  may  be  advised,  and  to  the  defen- 
der  his  defeacee  agakist  the  same,  unless  iti  so  far  as  disposed  of 
by  the  preceding  fiadiogs :  Further,  finds  no  ezpeaaes  dua  le 
either  party,  and  decerns. 

'*  ^Toir.— >Tba  snmmoas  eandodes  alttmatifaly,  either  that 
the  defender  shall  disburden  the  hiods  of  tbe  negative  servitada 
constituted  by  tbe  defender,  or  in  tbe  event  of  hia  failure  to  do 
so,  that  the  bargain  shall  be  annulled,  and  the  action  as  laid, 
both  on  the  special  clause  in  tbe  missive  and  on  tbe  warrakldice. 
It  does  not  appear  to  tbe  Lord  Ordinary  that  the  action  cart 
be  nmintained  on  the  elaase  of  tbe  misaive  relating  ttf  *  debis 
and  tncumbranees,*  wMeh  expitssions  must,  in  aoand  constraD* 
tioii,  and  by  referenee  to  tbe  context,  be  held  to  apply  to  peey« 
niary  or  other  burdens,  admitting  of  being  at  once  cleared  of 
6v  payment  or  performance.  But  on  tbe  other  hand,  the  Lord 
Ordinary  does  not  concur  in  the  argument  of  tbe  defendi>r,  that 
tbe  negative  servitude  ia  a  burden  of  which  tbe  pursuer  Ought 
to  have  satisfied  himself  before  entering  into  the  transaction, 
and  which  therefore  caoooc  give  occasion  to  any  claim  an  the 


warrandice.  He  thinks,  that  if  the  perehaae  is  made  in  tbe 
ignorance,  on  tbe  part  of  the  purchaser,  of  such  an  obligatioai 
and,  aforiiorit  when  tbe  burden  was  imposed  by  the  act  of  the 
seller  himself,  and  was  not  communicated  to  the  pnrcbaaer,  there 
mast  be  room  for  such  claim,  in  tbe  event  of  loss  arising  from 
the  servitude  taking  effect.  Now,  in  the  present  case,  tbe 
negative  servitude  in  question,  though  constituted  by  tbe  de- 
fender himself,  was  not  communicated  to  the  pursuer  i  and  al- 
though the  defender  avers  tbe  pursuer^s  knowledge  of  it  at  the 
time  of  tbe  transaction,  he  declined,  upon  tbe  question  being 
put  to  him  bv  the  Lord  Ordinary,  to  undertakeaproof  of  that 
averment  In  these  circunutances,  if  the  negative  servitude 
had  actually  been  enforced  against  the  pursuer  to  his  loss^ 
the  Lord  Ordinary  thinks  that,  on  the  acore  of  evictton  to  tbe 
extent  of  such  loss,  he  would  have  had  a  good  daira.  But  as 
yet  their  is  no  actual  eviction,  nor  even  distress,  and  although  it 
is  laid  down  in  some  cases  (Erskine,  B.  II.  tit.  3  sect.  80), 
'  that  if  a  plain  ground  of  eviction  should  appear  from  inconais- 
tent  deeds  of  the  gmnter,  he  may  be  suedv  even  before  eviction, 
to  purge  all  sueh  incumbrances,*  the  present  case  certainly  does 
not  admit  of  dispensing  with  the  usual  requisites  for  ausuining 
such  an  action.  For,  in  the Jirs/  place,  there  is  no  averment,  on 
tbe  part  of  tbe  pursaer,  of  any  intention  of  erecting  any  buildings 
of  tbe  kind,  falling  under  the  negative  servitude ;  2d(y,  there  is  no 
specific  averment  that  tbe  buildings,  of  the  nature  strock  at  by  the 
servitude,  form  a  more  valuable  use  of  property  than  those  wbidi 
tbe  pursuer  has  unquestionably  a  right  to  build ;  Sd/y,  there  is 
no  averaiient,  and  there  is  no  means  of  knowing.  Hi  the  present 
state  of  matters,  whether  any,  or  what  sort  of  building  would 
be  objected  to,  or  could  be  competently  objected  to,  by  tbe 
party  in  whose  favour  the  servitude  is  constituted ;  and,  /ascfy, 
there  are  no  means  of  ascertaining  prospectively,  In  the  present 
action,  whether  any  building  proposed  to  be  erected  by  tbe 
pursuer  would  be  prevented  by  the  proper  effect  of  the  servi- 
tude,  or  on  tbe  ground  of  nuisance  at  common  law ;  In  which 
last  case  no  claim  on  the  warrandice  could  lie.  Upon  these 
grounds,  the  Lord  Ordinary,  though  holding  that  the  warrandice 
may  in  a  particular  event  take  effect,  and  finding  accordingly, 
thinks  that  the  conclusion*  of  tbe  action,  as  now  laid,  cannot 
at  present  be  sustained,  and  therefore  he  has  dismissed  it,  under 
a  reservation  of  the  pursuer*s  right  to  bring  a  new  action,  in 
the  event  of  a  proper  distress,  or  eviction." 

The  purauer  reclaimed,  and  the  Court  (by  interlo* 
ctttor  aigued  &th  June  1686)^ 

"  Refuse  the  desire  of  the  redaimfng  note  for  the  defender,  but 
alter  the  interloeutor  as  reclaimed  against  by  the  purauer,  in  ao 
far  as  it  dismisses  tbe  action ;  and  find  and  declare  that  tbe  de- 
fender Is  bound  to  purge  and  exthiguish  all  burdens,  incua»- 
brances,  restrictions,  and  servitudes  affecting  the  property  In  ques- 
tioa^  and  ia  partieobo  the  wkdle  aervitudes,  bovdeosi  aad  restric- 
tions expressed  in  the  cositiact  of  excambion  referred  te^  and  that 
the  pursuer  is  not  bound  to  implement  any  part  of  the  minute  of 
sale  and  agreement  with  the  Atfeiidet  until  tfae  aaid  acrvitudes, 
burdens  and  restrictions  shatl  have  been  eff^tually  purged,  re- 
flounced  and  extinguished :  And  fiAd  and  declare,  that  ifi  tin  event 
of  tbe  defender  failing,  within  twenty-five  days  from  this  date,  to 

Sroduce  effectual  dischaiges  and  renunciations  of  all   incum- 
rances,  burdens,  restrictions  and  servitiides  affecting  the  lands  in 
question,  and  especially  of  the  restrictions  and  servitudes  ex- 

Jiressed  in  the<aaitt  eonttet  of  ekeathbion,  the  pursuer  shall  be 
reed  and  for  ever  raUeted  of  aU  ebUgatioas  incumbent  on  him 
by  the  said  minute  of  aale  and  agreement,  and  that  tbe  parsuer 
shall  he  entitled  to  repaymebt  of  tbe  sum  of  j6I0O  libellMi,  with 
interest  fiem  thh  Sad  day  of  Nevemher  iSM  till  payment: 
Find  the  defi^ndcr  liable  in  tbe  punnet's  expenses;  appolns  an 
aeoouat  thereof  ta  he  pat  in,  and  remit  it  to  tbe  aoditor  to  tax 
aad  report:  Qumd  iiAhi,  remit  lo  the  Lord  Ordlaary  to  preeaed 
in  the  eausew*'  , 

Pursuer's  Authorities. — Smith  v.  Itoss ;  IML  ISJSM.  Sandi- 
lands  i;.  Lord  Hamilton ;  M.  16,5^;  Ersk.  II.,  3,  90. 

Lord  Ordinary^  Fullerton. — AeL  Dean  of  Faculty  (Hope) 
and  Grahanl  Bell;  Bbwie  and  Oampbell  W.S.,  AgitHn^AU. 
Rutherford  ■ad'  Patterson;  Jardiae,  Stadartaad  Flawf»  W.8.» 
^tfa/i.— Sir  R.  Donda%  CMk-^L<^^*] 
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1M  June  )8d5. 

Second  BivisloN. — (G.D.) 

No.  394i^ — GftOfiaa  Napikr,  PursHtry  v.  Mfss  Mar- 
oAUB't  Balfour,  Defender* 

PrewripHmi,  Tr'fftirrtiirl— Agcftt  irtd  Client— IftWilBif—Otttft  of 
Bef«reiMe«>-^n  d(A«Ml  ^tftn^  B^^ugfmf&f  c  writer'i  tufcmmt,  ht^ 
eumtOwintp'teven  fears  prenhuttf  intMiking  vtpikteHti^  ¥f 
the  eUfsndef^M  mother  m  one  of  three  kein^perUenen  i  and  ike 
defender  haffing  deponed  on  «  reference  to  her  oalh,  that  the  he^ 
iieoed  the  httemett  to  have  been  performed  on  the  emptoyment  of 
the  husband  of  One  of  the  co-heiretteit-^thtU  she  had  laien  benefit 
btf  the  titles  to  made  ttp^-'^hat  she  had  no  teoson  to  think  that 
any  part  of  the  aecouiU  had  beed  paid  by  her  parmtes  kttt  that 
she  did  not  believe  it  to  be  due*  because  neither  she  nor  her  pa*- 
rents  had  employed  the  pursuer^-^ffeld  that  the  oath  proifed  rest' 
injsi'owing^ — that  the  pursver  was  not  entitled  to  interest  on  the 
profestionai  charges — and  consideration  reserved  of  the  interest 
on  the  iteMs  of  outlay* 

The  pnrsver  was  employed,  in  ih«  year  18(H»  to 
make  ap  titles  fn  favour  of  three  sisters,  heirs-pertion* 
fTii  of  the  late  Donald  M'Gilcbrist  of  Northbar.  Mrs 
Catherine  M'Gilchrtst,  mother  of  the  defender,  and 
spouse  of  the  late  Rev.  Dr  Balfour,  one  of  the 
iDinisters  of  Glasgow,  was  one  of  those  heirs-portioo- 
ers.  The  amount  of  the  ptirstter  s  acceant  was  £76, 
7s.  5d.,  and  the  interest,  charged  at  the  rate  of  foar 
per  cent  from  Ist  January  18o7  to  21st  March  1833, 
amounted  to  £79,  14.  K,  making  in  all  £156,  Is. 
6d.  The  representatives  of  two  of  the  heirs-portion- 
em  paid  their  proportions  of  this  sum,  and  the  pre- 
sent action  wasi  raided  by  the  pursuer  in  April  1833 
against  the  defender,  as  representing  her  mother. 
No  application  had  been  made  to  her  for  payment, 
until  the  montfi  of  December  preceding.  The  sum- 
mons did  net  set  forth  by  whom  the  pursuer  was  em- 
ployed ;  bat  in  a  correspondence  with  the  defender's 
Drother-iH-Iaw,  he  stated  that  he  had  been  employed 
by  the  late  Mr  Thomas  Gloag,  W.S.,  and  that  the 
account  had  been  rendered  to  him..  Mr  Gloag  at  that 
time,  and  for  some  years  subsequent  to  1806,  was 
factor  upon  tho  estates  lo  which  the  beirs-porti oners 
had  succeeded,  Mr  Gloag  did  not  die  till  1810,  four 
years  after  the  date  of  the  accoant.  Dr  fialfour,  the 
defender's  father,  sarvived  till  the  year  1820,  and  the 
defender  had  been  in  possession  of  the  property  since 
that  period,  wiihunt  any  demand  previous  to  Decem- 
ber 1833.  She  therefore  pleaded — I.  That  the  ac- 
count wasprescribed ;  and,  11.  That  it  was  not  resling- 
owing.  This  last  plea  was  referred  to  the  oath  of  the 
defender  by  an  interlocutor,  dated  lOth  July  1833, 
renewed  on  the  I3th  November  thereafter.  The 
terms  of  the  oath  of  reference  will  appear  frond  the 
findings  in  the  following  interlocutor  of  the  Lord  Or* 
dinary : 

•*  Vkh  Mhsreh  l88SK-^Tbe  Lord  Ordinary  bafisf  coasidsraA 
the  closed  record  and  deposition  of  the  defender  oa  the  rsferenee 
to  ber  oatb»  and  beard  parties*  procurators  thereon  i  Finds  tbs 
constitution  of  tbe  debt  sued  for  sufficiently  instructed  by  the 
said  deposition,  fnasiliach  as  tbe  defender  has  tberein  deponec^ 
tbait  she  bdieves  tbe  IKisifiess  comprebended  in  the  sccoofit  td 
bave  been  performed  by  the  parsuer,  and  thst  t/^4  bat  oIlalHed 
the  benefit  thereof  in  tbe  titles  made  ap  by  ber  nothei^,  wfaofli 
she  represents  as  co-beiress  with  the  other  faeira.pottio«60a  is 
the  property  referred  to :  Finds  it  also  proved  by  the  said  depo- 
sition, '  that  the  deponeat  haa  no  resssn  to  thiak  that  any  part 
of  tbe  said  aceoaat  was  paid  by  the  deponent's  parsats/  aad 


tiat  it  has  set  htea  pM  by  the  deponent  herself:  Ffnda  it  foi^ 
ther  pfOfedy  that»  according  t*  tbe  defender's  belief,  the  basiness 
was  perforaic^  en  the  eraployoieae  of  Mr  Thomas  Gloag,  tbe 
hosbsnd  of  one  of  Ae  co-beiresses,  and  that  Mr  James  Balfour, 
the  bmhaad  of  another,  Whs.  aC  that  time,  or  soon  after,  took 
charge  ef  the  property^  coaearred  with  Mr  Gloag  in  employiag 
the  psrauer:  Finds  theteferek  that  when  the  defender,  in  answer 
to  the  general  quesdoo,  whether  she  believes  the  debt  to  be  rest- 
iSg^wing,  depMMs,  *  thai  she  does  not.-  beeaase  the  parsuer 
was  net  employed  by  the  deponent's  parent*  or  herself,*  such  de- 
position, taken  in  connection  with  the  matters  previoasly  sworn 
to^  mast  be  considered  as  merely  the  stateaitnt  of  an  opinion  ia 
law,  implying  an  admission  of  tbe  facts  in  all  other  respects: 
Finds  that  such  an  opinion  in  law  is  erroneous,  seeing  that  the 
defender's  parents  bafing  taken  benefit  by  the  title  made  ap  in 
the  peraoa  of  her  mothe? ,  it  arast  be  presaased  that  thmr  did  ais. 
tbortse,  sr  at  all  events  homologate  tbe  enployment  of  the  pav- 
sser  by  Mr  Olosg;  thercibra^  in  respeet  of  the  depotkiott,  r»- 
pels  the  plea  of  prescriptimi :  Finds  it  proved  that  the  debt  h 
rcstiag-ewiog;  deeeras  fas  terms  of  the  kbeh  Finds  expenses 
dae,  and  remits  tbs  seommty"  be. 

*'  Note Tbe  Lord  Ordinary  thinks  that  it  Wss  very  wrong 

te  let  this  cUim  Ke  over  for  so  veiy  long  a  period,  without  ap- 
parently any  claim  having  been  ever  nmde  against  Dr  Balfbur, 
tbeagh  he  lived  till  18*20.  It  is  not  wenderful  that,  in  seeh  cit- 
enmstancss,  a  huly  should  be  very  aavrilUng  to  eoknewledge  a 
debt  which  she  must  suppose  would  bave  been  deomnded  of  her 
father,  if  it  bad  been  held  to  be  due  by  him.  But,  on  the  facts 
admitted  in  the  deposition,  the  Lord  Ordinary  must  bold  resting- 
owing  to  be  proved*  The  sin^e  ground  for  the  least  doubt  is, 
that  it  does  not  appear  from  the  deposition  positively,  that  Mr 
Gloag  might  not  have  paid  tie  debt.  But  aa  it  does  appear 
from  it,  that  Mr  Balfour  had  enly  recently  paid  bis  share,  the 
Lord  Ordinary  thinks  that  no  real  doubt  is  left  on  that  point, 
and  that  it  would  be  too  great  a  refinement  to  hold  a  bare  pos- 
sibility BO  evrdtatly  oonitary  to  the  truth  appesfhig  oa  the  £sce 
of  the  deposition,  to  render  the  oath  negative.  The  Lord  Or- 
dinary has  had  .some  hesitation  as  to  tbe  interest  as  charged  againat 
the  defender,  because  no  account  wss  rendered  either  to  her  or 
to  her  parents.  It  is  stated  in  the  defences,  that  the  pursuef, 
ill  his  letters  to  Mr  Duncan,  the  defender's  brother-in>kw, 
stated  that  the  account  was  rendered  to  Mr  Gloag,  by  whom  he 
was  employed  ;  and  this  is  not  denied  either  there  or  in  the  de- 
position AHhosgh,  therefore,  the  pursuer  has  oblrined^  no 
express  admission  of  this  faSt,  the  Lord  Ordfnafy  is  inclined  to 
think  that  if  the  debt  is  proved  tO  be  resting-owing,  there  may 
be  sufficient  ground  is  the  circom stances  fer  presaatfng  that  tbe 
account  for  such  special  business  was  rendered  when  the  buirineas 
was  finished.  Without  that  assumption,  tbe  Lord  Ordinary 
would  have  hesitsted  ia  sahjecting  thia  lady  to  the  interest  here 
charged  for  twenty-seven  yeacsr    It  is  charged  at  four  per  cent*" 

The  defender  rev^akneA    At  advising, 

Lord  Medwjfnt,  bad  some  doubt,  on  considering  the  deposition, 
in  regard  to  tbe  subsistence  ef  the  debt,  but  if  he  were  to  de- 
cide on  bis  own  belief,  it  would  be  against  the  defends.  The 
principal  point  on  which  the  defender  rests  her  case  is,  that 
she  does  net  heliete  the  debt  resting- owing,  becftttse  the  pur- 
suer was  not  employed  by  the  defender's  parents  or  herself. 
Why  examine  ber  as  to  ber  belief?  If  she  bad  said  she  did 
not  know  whether  the  account  was  due  or  not,  this  would  not 
establish  the  subsistence  of  the  debt  Under  alt  the  circum- 
stances, his  Lordship  had  great  hesitation  in  assenting  to  the 
Lord  Ordinary's  jodgmeat;  bet  be  had  no  hesitation  that  the 
interest  was  not  doe,  after  the  pursaer  keeping  back  his  claim 
from  1805  to  1832.  It  was  doubtful  whether  interest  was  dae 
on  a  writer's  account  at  all ;  but  in  the  present  case,  he  would 
have  no  hesitation  in  dissllowhig  it 

Lord  QlenJim  hsd  ao  doabt  that  the  subsistenee  of  Ae  debt 
was  made  ottt«  and  that  as  the  defender  had  taken  benefit  ef  tb^ 
proeeedinga  of  tbe  pursuer,  she  must  be  held  a  party  te  his  mes*- 
surcs ;  and  if  she  was  doe  the  principal,  she  mast  also  be  dae 
the  interest  on  the  sum  disbursed  on  ner  behalf.  She  had  had 
the  benefit  of  the  interest  herself,  by  not  paying  the  prtncipaL 

lAifd  Mettdowbftnk  was  indliied  toadhere,  in  so  m  sa  to  find 


394 


THE  SCOTTISH  JURIST. 


[June 


that  the  debt  wts  due,  but  against  allowing  interest,  which  he 
said  w^ld  be  holding  out  a  premium  to  induce  persons  to  retain 
and  keep  back  sccounu.  In  a  question  of  equity,  the  pursuer 
should  not  be  allowed  interest. 

Lord  JuiHce.  Clerk  thought,  that  looking  to  the  whole  deposi- 
tion, both  the  constitution  and  subsistence  were  made  out,  but 
whether  interest  should  be  allowed,  was  a  question  attended 
with  difficulty.  It  was  not  settled  that  interest  was  due  on 
writers*  accounts;  there  were  no  materials  here  to  ensble  the 
Court  to  decide  whether  interest  was  due  or  not  on  the  profes- 
flional  fees,  though  they  might  award  it  on  sums  expended.  He 
would  strike  out  from  the  account  the  interest  on  the  former. 

Their  Lordships  then 

"  Adhere  to  the  interlocutor  submitted  to  review,  in  so  far  as  re- 
gards the  claim  against  the  defender  for  her  proportion  of  the 
principal  sums  claimed  by  the  pursuer,  with  interest  thereon 
since  the  date  of  citation  in  this  action,  and  to  this  effect  decern ; 
buf  alter  the  interlocutor  in  so  far  as  relates  to  interest  to  the 
date  of  citation  on  the  defender's  proportion  of  the  professional 
charges  claimed;  and  appoint. the  case  to  stand  o^er  for  farther 
consideration,  as  to  interest  on  the  puisuer^s  actual  outlays  to 
the  date  of  citation,  and  as  to  the  expenses  of  process." 

Lwrd  Ordhttay,  MoDcreiff. — Jet*  G.  Napier;  6.  and  W. 
Napier,  W.S.,  Jnents.-^Ali.  Solicitor- General  (Cuninghame), 
.Archibald  Davidson;  Gibson-Craigs,  Wardlaw  and  Dalziel, 
W.5.,  Jgenli.--  CUrk.'^lG.I),] 
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3£f  June  1835. 

No.  295. 

The  following  aagmentations  were  awarded : 

Blair- Athole—Presbytenr  of  Dunkeld— Old  Stipend,  1813, 
6  chalders,  half  meal  and  half  barley,  and  j6690,  4.  7.  Scots 
(£52,  10.  4.  7-12tb8  Sterling),  and  £S,  6.  8.  for  Communion 
Elements. — Stipend  modified  of  this  date,  IS  chalders,  half  meal 
and  half  barley,  and  £10  Sterling  for  Communion  Elements 
•—being  an  augmentation  of  4  chalders,  and  £1,  13.  4. 

Logic,  Easter— Presbytery  of  Tain— Old  Stipend,  1814,  14 
chalders,  half  meal  and  half  barley,  and  £10  for  Communion 
Elements. ^Stipend  modified  of  this  date,  15  chalders,  and 
£10,—- being  an  augmentation  of  1  chalder. 


COURT  OF  SESSION. 


INNER-HOUSE. 


iih  June  1835. 
FifiST  Division. — (G.  D.) 

No*  296. — Thomas  Finlayson,  PeiUionert  v. 
William  Kido,  Respondent. 

Nobile  Officium — Curator  Bonis — Lunatic — CircumUanen  in 
which  the  Court,  on  a  summary  petition,  granted  authority  to  a 
curator  bonis  to  »eU  the  heritable  property  of  a  lunatic,  with  the 
tfiew  of  purchasing  an  annuity /or  the  lunatic's  maintenance. 

The  late  Alexander  Finlayson,  tenant  in  Balcathie, 
Forfarshire,  had  a  family  of  seven  sons  and  four 
daughters.  He  died  in  1815,  leaving  a  deed  of  set- 
tlementy  by  which  be  disponed  certain  heritable  sab- 
jecta  to  William,  his  third  son,  and  his  whole  other 
property  to  James,  his  second  son,  burdened  with 
£400  to  each  of  his  brothers  and  sisters  (except  Wil- 
liam), and  with  the  maintenance  of  Alexander  the 
eldesti  who  wm  fatuous  from  his  birth.    James  died 


intestate  in  March  18S3,  whereby  the  heritaUe  pro-^ 
perty,  which  had  been  disponed  to  htm  by  his  fatner, 
ascended  as  conquest  to  Alexander,  his  immediate 
elder  brother.  William,  the  immediate  younger  bro- 
ther, and  heir  of  line  of  Alexander,  having  beoone 
bankrupt,  and  beiug  thereby  disqualified  from  filling 
the  office  of  tutor-at-law  to  Alexander,  the  petitiooer, 
a  younger  brother,  was,  in  the  beginning  of  1834,  ap- 
pointed curator  bonis  to  Alexander  the  lunatic,  and 
thereafter  presented  a  petition,  praying  for  authority 
to  sell  the  heritable  property  of  the  lunatic,  and  to 
purchase  an  annuity  for  his  maintenance,  in  respect 
the  rents  of  the  property  were  not  sufficient  for  that 
purpose,  and  the  debts  were  accumulating.  This  sp> 
plication  was  opposed  by  the  respondent,  the  trustee 
on  William's  sequestrated  estate,  on  the  ground  tbit 
it  was  both  incompetent  and  unnecessary, — ^tbe  rsnto 
being,  as  he  alleged,  sufficient  to  provide  food  and 
clothing  for  the  lunatic  in  such  a  family  as  that  where 
he  had  hitherto  resided  ^viz.  the  family  of  a  pendicler 
on  the  farm  of  Carnegie),  and  which  was  all  that,  in 
his  state  of  mind,  he  required.  Minutes,  stating  the 
value  of  the  lunatic's  property  and  the  amount  of  the 
debts,  were  allowed  before  answer.  The  value  of  the 
property  was  stated  to  be  £lOOO, — the  free  rental 
£33,  18.  3.,^and  the  outstanding  debts  £162,  5.  7|, 
—the  lunatic's  board  £40  per  annum, — and  the  ex- 
pense of  clothes,  washing,  and  medical  attendance, 
about  £l4  per  annum.  The  respondent  alleg^  that 
the  lunatic  had  also  a  claim  to  a  share  of  the  soccet- 
sion  of  certain  of  his  brothers  and  sisters  who  had 
died ;  but  the  petitioner  stated,  that  such  a  claim  could 
only  be  enforced  by  law-suits  as  to  matters  more  than 
twenty  years  old,  and  could  be  valued  at  nothing. 

At  the  advising  on  30th  May,  The  Stdidtor-^Generttli 
for  the  respondent,  particularly  urged  the  objection, 
that  this  application  was  incompetent,  at  least  In  a 
summary  form,  and  ought  to  have  been  made  in  the 
shape  of  an  action  of  cognition  and  sale,  and  referred 
to  various  cases  collected  in  MSS.  by  the  late  Mr 
Tait,  clerk  of  Session, — to  Harris,  March  1794,  Mor. 
Diet.  Heiyierson,  Ibid.  Finlayson,  1810,  F.  C,  &t^ 
— and  he  contended,  that  as  no  such  summary  appli- 
cation appeared  to  have  been  granted,  where  the  at- 
tention of  the  Court  had  been  called  to  it,  the  rule 
should  not  be  departed  from,  without,  at  least,  cos- 
suiting  the  whole  Court. 

Dean  of  Faculty,  for  the  petitioner,  ansnered-^T^nA 
to  the  tutor-at-law  warrant  of  sale  could  ondonbtedlf 
have  been  granted, — 3  Bank.  47.  Stair,  I.  16,  1^ 
Ivory's  Ersk.  p.  173  and  202,  sec.  52, — and  as  the 
tutor-at-law  was  disqualified,  the  same  powers  fell  to 
be  granted  to  the  curator  boniSf — ^that  the  respondent*^ 
spes  successionis  gave  him  no  right  to  interfere,  at 
least  unless  there  was  a  surplus  after  providing  for 
the  lunatic's  proper  maintenance, --and  that  a  sam- 
mary  petition  was  the  proper  shape  for  such  an  appli- 
cation as  the  present — an  action  of  cognition  and  sale, 
in  such  a  case,  being  unheard  of,  as  the  power  of  the 
Court  to  give  the  curator  all  necessary  powers,  flowed 
from  their  power  to  appoint  him,  and  not  from  anf 
jurisdiction  to  pronounce  decree  of  sale  in  an  action. 

Lord  i?a^fray.— The  Court  are  not  bound  to  nuke  op  a  pane 
for  the  heir.    When  the  case  waa  fonaeriy  before  u%  yonr  IxHd- 
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ships  were  of  opinion  that  in  a  cmO  of  extreme  necessity,  and 
after  due  inquiry,  the  Court  had  the  power  to  grant  warrant  as 
craved,  and  consequently  inquiry  was  made. 

lord  PrendefU.—l(  this  poor  man  were  shut  up  in  an  asylum, 
be  might  pine  to  death  in  a  single  month  ;  and  nobody  can  be 
expected  to  take  an  idiot  into  their  house  for  the  board  of  an 
ordinary  person.  As  to  the  competency,  where  there  is  plenty 
of  time,  there  may  be  an  action  of  cognition  and  sale,  but 
where  there  is  a  question  of  immediate  aliment,  the  proper  form, 
I  t»ke  it,  is  a  summary  application.  The  lunatic  is  not  to  starve 
while  an  ordinary  action  is  going  on,  and  perhaps  is  carried  to 
the  House  of  Lords.  The  case  of  Bridges  was  well  considered, 
and  the  Court  authorised  an  encroachment  on  the  capital,  to 
gtye  the  minor  a  competent  education.  Suppose  the  curator 
were  to  advance  £\0  a^year  out  of  bis  own  pocket  to  make  op 
the  aliment,  would  he  not  have  a  good  claim  of  repetition  ?  which 
is  the  same  thing.  I  should  like  to  know  if  the  respondent  will 
guarantee  an  income  of  £40  a^year,  if  the  property  be  not  sold? 

The  case  was  delayed  till  to-day,  that  the  respon- 
dent might  conaider  this  soggestion ;  bat  no  guarantee 
being  offered,  the  Court  pronounced  this  interlocutor : 

"  Repel  the  objections  to  the  competency  of  this  application : 
Find  in  the  wbole  dieumstaoces  of  the  case,  that  the  free  pro- 
ceeds of  the  estate  belonging  to  Alexander  Finlayson,  under  the 
petitioner's  management,  is  inadequate  for  the  payment  of  the 
debts,  and  the  auitable  maintenance,  support,  and  protection  of 
the  said  Alexander  Finlayson,  and  therefore  it  is  expedient  and 
necessary  to  sell  the  heritable  property  belonging  to  him :  There- 
fore grant  full  warrant,  •  power  and  authority  to  the  said  Thomas 
Finlayson,  curator  boint,  to  sell  and  dispose  of  the  whole  heri- 
table subjects  referred  to  in  the  petition,  and  that  by  public 
roDp,  after  sucb  advertisement  as  may  be  deemed  necessary ;  and 
for  that  purpose,  to  grant  dispositions  and  all  such  deeds  as  may 
be  necessary  for  completing  the  title  of  the  purchaser  or  pur- 
chasers, such  deed  or  deeds  containing  all  usual  and  requisite 
clauses  binding  the  said  Alexander  Finlayson  and  his  heirs,  in 
the  same  manner  as  if  granted  by  himself:  Declare  that  the  pur- 
chaser or  purchasers  shall  have  no  concern  with  the  application 
of  the  price  or  prices  to  be  obtained  for  said  subjects,  but  shall 
be  sufficiently  exonered  by  payment  thereof  to  the  curator  bonu: 
Ordain  the  said  curator  to  lodge  the  said  price  or  prices  in  one  of 
the  chartered  banks,  and  to  lodge  the  receipt  therefor  in  the 
hands  of  the  clerk  of  Court,  after  which  their  Lordships  will  re- 
sume consideration  of  the  cause :  Find  the  respondent  not  liable 
in  expenses,  but  find  that  the  expenses  incurred  by  the  petitioner 
in  this  case  form  a  proper  debt  against  the  curatorial  estate,  and 
decern." 

Petitionees  Authorities. — Basby»  1st  February  1823 ;  S.  and 
D.  Meilkle,  7tb  March  1828;  S.  and  D.  Hoy^s  Curator  to 
Bell,  First  Division,  20th  December  1828,  (not  reported). 
Vfark,  5th  December  18S9;  S.  and  D.  Slade,  20th  December 
681 ;  S.  and  D.  Dmmroond,  21st  January  1832;  ante.  Vol. 
V.  p.  599.  Borthwick,  7tb  June  1882.  Murray,  6th  March 
Idi. 

^cL  Dean  of  Faculty  (Hope)  and  Munro;  James  Bomess, 
8.>.C.,  Agent.  —  Alt'  Solicitor- General  (Coninghame)  and 
Bchanan;  Thomas  Deuchar,  AgenL — Sir  R.  Dundas,  Clerk»^^ 
I  C/).l 


Aih  June  1885. 
FiBBT  Division.-— (G.  D.) 

No.  297. — John  Fleming  and  Dayio  Fleming,  Ad^ 
wcators^  v,  Mrs  Isobel  Bethunb  Morrison,  Re-" 

spondenU 

Removing^Caution — Violent  Profits— CSrcKnutonces  in  which  a 

T^emoving  hatfing  been  advocated,  ob  contingentiam  of  an  action 

Jbr  implement  of  an  alleged  reaeitfed  lease,  the  tenants  were  ordairted 

tojind  caution  for  violent  profits,  although  they  contended  that 

their  defence  was  verified  by  the  writ  of  the  UmdMl* 

In  Febraary  1829,  the  respondent  let  to  the  adro- 
catora  the  farm  of  Grange  of  Aberbothrie,  for  nine- 


teen years  from  and  after  Martinmas  1823.  In  Ja- 
nnary  1834,  John  Fleming's  affairs  having  become  em- 
barrassed, he  executed  a  trust-deed  for  behoof  of  his  cre« 
ditors,  and  a  renunciation  of  the  lease  (which  excluded 
assignees,  legal  and  voluntary)  was  executed  by  him 
and  Uarid  his  brother,  agreeing  to  remove  at  Martmmas 
1834.  At  same  time,  it  appeared  from  certain  letters 
written  by  the  respondent  to  her  agent,  and  vent  by  the 
hands  of  one  of  the  advocators,  that  she  had  agreed  to 
let  the  farm  of  new  to  John  Fleming,  junior,  the  son  of 
bne  of  the  advocators,  and  nephew  of  the  other,  who» 
the  advocators  alleged,  was  to  hold  the  lease  for  behoof 
of  the  family  in  fl^eneral ;  but  this  renewed  lease  was 
to  be  granted  only  on  certain  conditions  as  to  caution, 
which,  the  respondent  averred,  were  not  complied 
with.  In  October  1834,  the  advocators  and  John 
Fleming,  junior,  brought  an  action  before  the  Court 
of  Session,  against  the  respondent,  for  reduction  of  the 
renunciation,  and  for  implement  of  the  alleged  new 
bargain,  and  for  damages.  On  3d  November  1834» 
the  respondent  presented  a  summary  application  to 
the  Sheriff  for  removing  the  advocators  at  Martinmas 
1834.  Answers  and  replies  having  been  lodged,  du- 
plies were  allowed  on  14th  November,  and  the  advo- 
cators were  at  same  time  ordained  to  find  caution  for 
violent  profits.  They  then  presented  the  present  ad- 
vocation of  the  removing,  o6  continsentiam  of  the  action 
for  implement.  The  respondent  objected  in  limine^  that 
the  advocation  was  incompetent,  there  being  no  proper 
contingency ;  and  farther,  that  the  advocators  should 
be  ordained  to  find  caution  for  violent  profits.  The 
Lord  Ordinary,  on  20th  February  1835, 

'*  repels  the  preliminary  otrjection  stated  by  the  respondent  to 
the  advocation,  ob  contingentiam^  and  ordains  the  advocators  to 
find  caution  for  violent  profits  within  three  weeks  from  this 
date." 

The  advocators  reclaimed,  in  so  far  as  they  were 
ordained  to  find  caution  for  violent  profits,  which  they 
contended  they  were  not  bound  to  do,  in  the  circum- 
stances, as  their  defence  was  verified  by  the  writ  of 
the  respondent. 

The  Court  adhered^  with  expenses  since  the  date  of 
the  Lord  Ordinary's  interlocutor. 

Lord  Ordinary^  Fullerton. — Act,  Wilson ;  Robert  Kennedy, 
W.S.,  Agent. — Alt.  Monro;  Baxter  and  Macdougall,  W.8., 
^S»»<i.— D.,  CiSrrib.— [G.2>.] 


Adh  June  1835. 
Second  Division. — (J.  R.) 

No.  298. — Reverknd  Charges  Findlater  and 
Thomas  Cranstouk,  W.S.,  (Grat's  Trustees), 
Nominal  Raisers^ 
Alexander  Gray  and  Others,  Claimants. 

Legacy — Claus^^^  testator  hamng  directed  his  trustees  to  set 
apart  out  of  his  estate,  certain  specific  sums  to  each  of  his  two 
sonsf  and  thereafter^from.  the  residuCt  to  set  apart  an  f^uo/  por» 
tion  thereof  to  each  of  Ms  Jour  daughterSp  the  interest  of  said  pro^ 
visions  being  to  be  paid  to  the  legatees  during  their  lives,  and  the 
fee  to  their  children  at  the  first  term  after  their  nu^jority-^Beld 
that  the  consequence  of  any  diminution  of  the  capittU  of  the  trust' 
estate,  before  dioiiion,  was  to  ajftct  the  share  of  the  daughters  and 
their  children  exclusive^,  as  being  the  truiter*s  residuary  legjateest 
and  not  t/ie  special  provisions  of  the  sons,  so  long  as  there  were 
sufficient  funds  to  answer  those  provisions. 

The  deceased  Alexander  Gray,  tacksman  of  Lyae, 
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dllpoded  his  wbolv  Mtate,  heritible  and  moTMble,  to 
irvf  leeii  for  exeoating  the  parpotea  of  his  deed  of 
setlleMint.  Mr  Gray  directed  his  trastees,  aftei^ 
talisfytng  oertain  objects  of  the  trust,  to  ooorert  the 
rcsidoA  of  his  property  into  money,  and,  inter  aliot  to 
■ei  apart  for  Alexander,  his  eldest  soB|  £iOOO,  for  his 
neOMdson,  William,  £8000; 

**  ani  the  Whole  residue  of  my  estate,  after  setting  apart  tha 
ibote  ssoAs,  I  direct  my  said  trustees  to  divide  into  four  equal 
fieiCMs,  and  to  set  apart  one  e<|ual  portion  thereof  to  eaoli 
of  tor  daugbterst  Janet»  Grisel*  Margaret,  and  Jane  Grays :  but 
It  is  hereby  specially  declared,  that  the  interest  only  (oomasencirtg 
at  the  first  term  after  roy  death)  of  all  the  tibore  provisions,  both 
to  IDV  sons  and  daughters,  shall  be  paid  to  them  during  their 
own  lifetimes,  and  even  the  interest  of  the  sums  belonging  to 
toy  said  daughters  shall  be  exdssive  and  independent  of  the  im 
ineriri,  Sr  the  debts  of  their  husbands,  and  the  fee  or  capiUl  sf 
sU  tbese  monays  sbsll  remain  in  the  hands  of  my  trustees  for  be- 
hoof of  the  children  of  my  said  sons  and  daughters,  share  and 
share  alike,  to  which  children  it  shall  in  these  proportions  be- 
long, and  be  paid  at  the  first  term  after  their  attaining  majority* 
l»C  not  sooner ;  and,  in  the  event  of  any  of  my  said  children 
dying  without  issue  of  their  bodies,  or  of  that  issue  Mling  be^ 
leie  attainhig  niyortty,  the  share  of  such  eUld  sr  childnsn,  or  of 
their  said  issue,  shall  then  uecreaee  sad  belong  to  aoy  surviving 
children,  and  to  their  issue  as  aforesaid,  and  ahaU  be  disposed  of 
and  be  regulated  precisely  in  the  same  way  as  the  original  pro- 
sMons  hereby  given  to  them  are.** 

Alexander  Gray,  the  testator's  eldest  son.  died  after 
Us  fiither,  leaving  an  only  ehild.  William,  the  se- 
cond son,  was  in  snrvivance,  and  had  a  family.  The 
testator's  four  daughters  were  all  married,  each  snr- 
"viving  and  having  issoe.  On  Mr  Gray's  death,  the 
nominal  pursuers,  oeing  two  of  the  trustees  named  by 
the  deceased,  accepted  of  the  trust,  and  entered  upon 
llie  management  of  the  estate,  tn  the  course  of  which^ 
the  amount  of  each  da4ighter*B  share  of  the  residue, 
after  deducting  expenses,  and  the  sums  specially  ap- 
pointed by  the  testator  to  be  net  apart  for  his  eons, 
was  ascertained,  in  terms  of  certain  states  prepared 
by  an  acconntant»  and  according  to  which  these  parties 
'  were  paid  interest  by  the  trustees. 

In  tne  present  muftiplepoinding,  claims  were  lodged 
ibr  the  seireral  legatees  above  juentioned^  for  their  re-  | 
tpective  rights  of  liferent  and  fee*  in  terma  of  the  tes- 
tator's deed  of  settlement;  and  also  for  certain  credi- 
tori  of  indiridoai  l^^atees.  On  1  Ith  March  18SS,  the 
Lord  Ordinary  pronounced  the  fsllowiog  intedootttor 
and  note : 

"  The  Lord  Ordinary  having  again  heard  parties'  procurators 
and  made  avisandusn,  finds,  Jumj,  That  thei^eneral  escpenses  of 
management  are  to  be  <^rged  against  the  gross  annual  proceeds 
x/S  the  whole  trust-finds,  sod  a  corresponding  deduction  made 
iroiD  tlie  share  <of  such  proceeds  payable  to  sash  and«s«fry  df  the 
parties  beneficially  interested  therein,  nntil  such  time  a^  by 
mutual  agfeodnsnt,  the  share  ^f  each  audi  peison  shaU  bs  sepa- 
rately lent  out  or  invested,  but  that  any  special  expenses,  arising 
'from  the  discnnion  or  adjustment  of  ttae  rigtats  of  any  particular 
^lersons,  or  trasses  of  persons,  sre  to  be  charged  against  the 
shares  Of  so<fh  persons  exclurivdy :  finds,  ^o,  Thst  «ny  loss 
or  deficiency  in  the  annual  proceeds  of  the  trust  Jfunds,  srising 
lirom  the  necessary  hrwering  of  hiterest  on  sny  pert  xif  the  said 
toad,  or  the  dilBcttlty  of  recovering  arrears,  or  any  such  cause, 
ilball,  until  the  shares  of  each  person  shall  he  separately  invested, 
te  charged  agsinst  the  whole  persons  entitled  to  recdve  such 
jnoceeds  rstMbly  and  proportionally  to  their  lespectlfe  interests 
VI  the  same :  Finds,  3Ho,  lliat  prior  to  such  sepmte  and  conven- 
tional investment,  any  loss  which  nuy  arise  beyond  the  amount 
«f  the  suinl  :pinDssds»  and  oBOMinnnip  a  disttantien  of  the 


eapiul  of  the  trust^eatats  itself,  mast  fall  and  be  charged  spoa 

the  rmduufy  shares  or  interests  of  the  daagbters  of  chs  traiter 
and  their  children  exolnsivsly,  and  not  upon  the  special  ptovi* 
sions  of  the  sons,  sO  long  aa  funds  are  left  sufficient  to  sniver 
those  provisions  i  Finds,  4i«,  That  the  children  of  Mn 
Tweedie  (one  of  the  daughfers  of  the  truster ),  being  now  lU 
of  full  age,  are  entitled  lo  receive  present  payment  of  (be  fhire 
provided  for  them  and  their  mother,  in  respect  that  abe  bu  v* 
ranged  with  them  for  her  Ufeisnt  interest,  and  as  a  ooncurrini 
party  ia  their  appUcatioo  for  such  payment :  Finds,  5<o,  Tbat 
the  onlv  surviving  ehild  of  the  truster's  eldest  son  (nowdeceiicd) 
is  entiJed,  though  still  in  minority,  to  receive  the  intereits  or 
annual  proceeds  of  the  fund  provided,  and  formerly  payable  \» 
hb  father,  upon  his  finding  security,  to  the  satisfaction  of 
the  trustees,  that  any  suam  which  may  be  so  advanced,  ihtU, 
if  required  by  the  other  parties  ioterestedt  be  paid  bock  to 
the  trust-estate,  in  the  event  of  the  said  child  dying  befsre  tbo 
right  to  the  principal  shall  open  to  him,  by  bis  attaining  tbt 
age  of  majority,  or  being  married ;  and  before  farther  answer, 
appoints  the  cause  to  be  enrolled,  that  parties  may  be  prepared 
to  state  what  decree  of  ranking  and  preference  will  be  required 
to  give  effect  to  tbosS  findings,  with  reference  to  the  prcMst 
state  of  the  fund  fn  nudio* 

•«iVdie.— The  point  chiefly  conleated  at  the  Uwt  debate,  w» 
that  embraced  In  |A«  ikird  findings  the  danghiers  contendlog  tbit, 
afler  their  shares  were  denned  by  being '  sec  epsut'  in  terns  of  tbe 
trust-deed,  they  should  be,  ia  all  rsspects,  im  pmri  eatu  witk 
those  of  the  sons»  which  wen  liquidated  and  defined  fran  tk 
beginning,  and  iasisied  on  tbe  hardship  of  tfarowiog  hsauds  os 
theffl  exclusively,  by  which  ibey  might  lose  sil,  while  then  bro- 
thers lose  nothing.     The  Lord  Ordinary  tliinica  the  poiat  sot 
without  diflioalty,  the  case  coatemplaled  (and  not  yet  sctsillr 
occurring)  being  most  probably  «a«iij  in  C4gltart«#,  and  tberefeic 
not  easily  to  be  seetled  on  a  fmttiio  MftMuoOo.      One  thio§i 
however,  is  pWUn,  thai  there  was  no  purpose  of  tf^icaiify  betvefo 
the  sons  and  daugbtors  in  this  faoritv  settlement,  and  tbsc  ibe 
former  were  deariy  the  /isrieiuv  ffndiUtta,     If  the  fundi  of  (be 
truster  had  fallen  short  of  his  estiaMtion,  the  daughtert  aiifiit 
have  got  nothing,  while  the  provisions  to  the  sons  suffered  m 
abatemctit  whatever.     Nay,  if  losses  had  oeesrred  in  realifl^ 
the  fands  subsequent  to  tbe  death  of  the  truster,  and  prior  to  tk 
*  setdng  apart,'  which  is  only  directed  after  all  ia  realioed,  tbe 
enoie  consequence  might  have  Ibllowed ;  and  if  it  be  therefbie 
plain,  that  tbe  fatber  did  ddibeeatriy  eacpose  his  daughters  ex- 
clusivity to  Mow  risica  for  Che  sake  of  kia  sons,  ia  it  aot  reons- 
sMe,  In  a  fueiCfo  vorimoacio,  l»  auppoae  that  bo  meant  aloe  to  hf 
•on  them  any  simttar  risks  wkish  might  arise  (though  after  tk 
aetting  apart),  previous  to  the  final  distribution  of  ike  mad» 
•mosg  Ask  ekildtea  ?    Inshoft.  that  be  SMSot  that  dwrw 
dumry  ^kmmili&r  Which  he  had  impoaed  in  tbek  sharo  of  the  so^ 
cession,  with  all  its  hnsaads,  abould  coatiaue  to  beloag  to  tboe 
l>roviaisns,  tiU  they  were  fiaaUjy  fttid  over  |o  tbe  gtaadcbiidf^ 
It  k  plain  tbot,  alosy  with  fiks  baaacds,  aU  lAe  Aent^o  of  oneh  t- 
sidusry  oharaeter  wouM  so  oontlnue.    I^  mfter  the  setting  sp<> 
debts  due  to  the  trust-estate,  and  then  thought  desperate* 
recovered--oc^  if  on  ibe  funds  lodged  in  certain  baoks,  %W 
bonuM  is  paid — ^there  can  be  little  doubt  that  the  benefit  laald 
aconie  to  the  daughters  exclusively — tbe  sons  getting  not^isE 
but  Uieir  special  provisions.     Why  then  should  they  not  sder, 
if,  by  opptfMUe  casualties,  the  amount  of  the  tmst-estate,  aodcon- 
sequently,  of  their  residue,  is  diminished?    Much,  certaolj* 
will  depend,  in  deciding  thk  qocstioB,  on  the  object  wbici  tbe 
truster  is  held  to  have  had  in  view  in  directing  tbe  sbara  of 
the  daughters  to  be  *  set  apart,*  when  the  funds  sre  reaiio^ 
alky  soatBtaia  that  the  object  wns  to  put  them,  ibr  «he  fvcnei 
oatheloDtuigof^^Mis/legttsestaB  the  asns  wnre  from  ths  k- 
ginning.     But,  to  the  Lord  Ordinary,  it  rather  appeaw  thst  tbe 
only  object  was  to  ascertain  the  eapiiai'  sums,  upon  wbidi  is- 
terest  was  to  be  paid  to  them,  from  that  time  forward,  and  tbit 
there  is  no  idea  of  teeurins  them,  or  their  chfldren,  agsinst  aoj 
defalcation  that  might  afterwards  occur  in  the  midue,  to  «bicb 
alone  they  were  entided ;  and  setting  apart  to  this  effect,  be 
thinlcs,  might  even  have  taken  place  6^ore  the  funds  were  fiflaiif 
resilieed,  and  wiien  any  tfltioMSs  Isee  in  teslkilig  them  moit  490- 
fssBsdIy  hnre  firikn  on  thso  snotoisely.    te|ipaie  theiasds 
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bull  been  sold  «t  a  fixed  priiM,  but  the  pufchver  indulged  wiCh 
two  yean'  delay  in  tbe  payment— ^n  aacb  m  caae,  the  aharea  of 
the  daughters  would  probably  ha?e  been  *  set  apait,'  and  tbeir 
interests  actually  paid,  od  iMerim^  on  the  supposition  that  the 
j^i\cfi  woald  be  forthcoming.  And  yet  if*  by  the  unexpected 
bankruptcy  of  tbe  purchaser,  a  great  loss  had  arisen,  tbe  setting 
apart  must  bare  been  rectified,  while  the  sons'  portions  wonid 
have  been  unTaried.  None  of  the  parties  seemed  to  ebject  to 
\he  fifth  finding,  which  the  Lord  Ordinary  is  sensible  rests 
chiefly  on  its  plain  equity.** 

The  davghterti  reclaimed,  frraying  for  a  reveraal  of 
the  third  finding  of  the  interlocutor,  lo  the  ofeet  that 

"  any  loss  and  diminution  of  onpltal  wWeb  any  arias  an  the 
trast-fund»  ought  to  be  sustained  by  tbe  whole  parties  interested 
therein,  soik  as  well  as  daughters,  and  their  sereral  ftuailles." 

Bat  the  Coorl  udhered^^ 

Lard  Ordinnry,  Corehotise Cotmsd,  Rntherfnrd,  Cowan, 

Small  Keir,  Carrie,  Keay,  G.  BeH,  R.  Bruce — Graham  and 
Anderson,  W.S.,  O.  TmiibuTI,  W.S.,  W.  Horsburgb.  W.S., 
John  Brown,  6.6.  C,  Jgents.'-^yiT  RoUand«  Clerk»~^J.R.'] 


m  JmM€  18S5. 

Second  I>i?inoir.— (J.R.) 

No.  299.^Mrs  Janet  Smith  or  Mayve  and  Her 
Chilorbk,  Pursuers^  v,  AiMfTHONV  M*K&jlmo,  &o. 
(Gatwood's  Tausteeb),  D^fienden. 

Trustees,  Liability  of— Husband  and  Wire'*-Pischaige--7V«J* 
tees  who  were  directed  to  invest  a  ium  on  pruper  herUtAle  secawity^ 
Jot  behoof  of  a  lady  in  liferent  {exclusive  of  thg'yoA  fliariti),  ond 
her  children  in  fee,  having  lent  the  sum  to  her  hushand  {who 
acted  as  agent  in  the  trust)  on  a  bond  over  las  property^^-dnU  <m> 
infeftment  having  followed  till  subsequent  lo  inf^tment  on  apoS' 
tcrior  bond,  which  exhausted  the  value  of  the  prqperty-^Bleld  that 
the  trustees  f though  their  responsibility  was  limited  bjf  the  trust" 
deed  to  their  actual  intromissions  J  were  liable  ^fnew  to  invesl  the 
provision  on  frroper  heritable  security^  and  that  a  diKharge  grants 
ed  by  the  husband  and  wife,  but  which  hott  never  been  ratified  bjf 
the  wififfM  to  be  reduced* 

The  late  Mr  George  Ckiyirood,  by  his  deed  ef 
settlement,  cotnreyed  his  whole  'heritable  and  more- 
able  property  to  trustees.  Among  the  other  purposes 
of  tbe  trust,  the  following  proFtsioa  was  conoaired  io 
favour  of  the  parsiien : 

'*  Fourthly,  That  my  said  -trustees  shall,  within  twelre  months 
after  my  death,  lay  out  and  inrest  in  proper  heritable  security, 
the  sum  of  ^600  Sterling,  and  take  the  rights  thereof  in  favour 
of  Janet  Sit^tb,  wife  of  William  Mayne,  writer  in  Glasgow,  in 
liferent,  for  her  liferent  use  aTlenarly,  and  exclusive  of  tbe /us 
mariti  and  right  of  administration  of  I)er  said  husband,  or  of  any 
future  husband,  and  to  tbe  children  tliat  may  be  procreated  of 
ber  body,  either  in  her  present,  or  in  any  future  marriage  into 
which  she  may  enter,  in  fee.** 

The  deed  declared  that  the  trostees  were  not  to  be 
liable  for  omiBsions,  nor  fbr  factors  reputed  solrent, 
but  each  for  his  own  intromissions  only. 

The  trnstees  employed  Mr  Mayoe  above  mentioned, 
ae  tlMir  agent  in  the  aflhirs  of  €ha  trust,  he,  as  was 
aaid,  having  been  Mr  Gaywood's  man  of  bmiaess. 
Mr  Mayne  having  purchased  a  property  in  Old 
Wynd,  Glasgow,  for  £1820,  agreed  with  tbe  seller  to 
aJlovv  £1200  of  the  price  to  remain  a  real  burden  on 
^_^^^_^___^__^__^_^_^.^^^^__^_ —  —  — _ — , 

*  A  previous  interlocutor,  prononneed  by  the  Lord  Ordinary 
oo  24th  Febraary  1685,  wtas  also  submitted  to^view,  but  as  to 
sliat  Matter,  tbe  Court  >reaiitted  to  his  Lordship  to  hear  parties 
Ktfther. 


the  sabjacta.    On  the  seenrity  of  this  property,  lbf 
trnstees  resolved  to  advance  to-  Mr  Mayne  tho  aqm 

Srovided  by  Mr  Gay  wood's  will  to  Mrs  Mayaa  and 
er  children.  This,  it  appeared,  was  firal  propoaad 
to  the  trnstees  by  Mr  and  Mrs  Mayne  tbamsalines, 
but  the  trustees  luleged,  that  before  agreeing  to  this 
proposal,  they  had  made  dae  iaqniry  eoacerning  tho 
value  of  the  seenrity,  arhieh  they  found  to  be  snffieienft. 
They  aecordingIypaidtoMrMaynotlie£600,  talonff 
hwa  him  a  bond  over  th9  snbjecta  in  Old  Wyaq^ 
conceived  in  terms  of  the  proriaion  in  Mr  Oaywood'* 
deed  of  settlement;  and  also  receiving  from  Mns 
Mayne  a  discharge  of  that  proTision,  which  deseriboa 
the  traasaotion,  and  disdbarges  the  trostaaib  >•  fol^ 
lows; 

"  And  seeing,  that  of  the  date  hereof,  the  said  Robert  HastSs 
and  Anthony  M'Eleand  have,  at  my  request,'  and  with  my  entire 
approbation,  laid  out  and  invested  the  said  sun  of  £€O0  Ster- 
ling on  heritabW  secarity,  by  fending  the  aaraa  to  Wtiliam  Mayaa 
before  naoMd  and  designed,  and  that  the  aaid  WiUiaia  Mayne- 
has,  of  the  date  hereof  executed  in  flavour  of  me  the  said  Jaaet 
Smith,  in  liferent,  and  of  the  children  which  I  may  have,  in  fee, 
an  heritable  bond  and  disposition  in  security,  over  snbjects  in 
tbe  Old  Wynd  of  Glasgow,  purchased  by  him  from  Robert 
Pime,  eaaotly  in  terms  of  the  said  tnist-dispositioa  and  deed  af 
settlesMBC :  Tbecefore  I,  the  said  Janet  Smith,  with  the  apscial 
advice  and  consent  of  the  said  William  Mayne,  soy  hasbandi  for. 
his  interest,  do  hereby  exoner,  actjuit,  and  for  ever  dischaige  the 
said  Robert  Hastie  and  Anthony  M'Keand  of  the  said  sum  of 
£600  Sterling  so  invested  by  them ;  and  hereby  grant,  acknow- 
ledge and  declare  tbe  purposes  of  the  said  trust-disposition  and 
settlement,  in  so  far  as  regatds  tbe  said  sum,  to  have  beoa  fid*J 
filled  by  them,  precisely  in  terms  thereof,  and  oblige  myself,  my 
heirs  and  anceesseis,  to  warrant  this  diaeiMfge  at  all  hands,  sad 
i^aiost  all  mortals  as  law  will.** 

This  discharge  was  signed  by  Mrs  Mayne  on  I2tli 
November  1825,  bot  was  never  ratified  by  her.  In 
a  few  days  after  its  date,  vis^  on  17th  Novembery 
Mr  Mayne  granted  another  bond  over  bis  propertr 
in  Old  Wynd,  in  favonr  of  Professor  Cainis  of  Bel- 
fast,  for  £450,  on  which  infeftment  was  taken  thtf  foI« 
lowing  day.  But  altbongh  this  bond  was  posterior 
in  data  to  that  in  favonr  of  Mrs  Mayne  and  her  chiU 
dren,  it  appeared  that  Mr  Mayne,  as  agent  for  thn 
trnstees,  had  delayed  passing  infeftment  on  this  latter 
bond  in  favonr  of  Mrs  Mayne  and  children,  nntil  Idtb 
Febraary  1826  (being  three  moqths  and  a  day  after 
its  date),  thos  makii^  it  tho  last  of  three  sacurttiaa 
with  which  his  herttable  subjects  were  bordanad* 
These  snfajeetd  bavujg  been  aiFterwards  brought  lo 
sale  by  the  first  heritable  creditor,  were  porebased 
at  a  price  which  left  no  reversion  to  satisfy  the  claim 
of  the  pursners^-the  price  obtained  being  only  £1680* 

In  these  cirenmstaooes,  the  porsoers  broMght  the 
present  action  of  redaction,  ooadudiag  to  havn  tha 
difloharge  exeeoted  by  Mrs  Mayne  set  aside,  and  thai 
the  defenders  should  oe  ordained  to  invest  of  new,  np-^ 
on  good  and  sufficient  security,  the  sum  of  £600  pro- 
vided to  the  pnrsners  by  Mr  Gaywood*s  deed  of 
settlement,  and  pay  to  Mra  Mayne  the  interast  of 
said  snm  from  the  period  of  m  year  immediately  fol* 
lowing  the  testator's  death,  on  the  grounds, — 1.  Thaf 
said  disdiarge,  being  for  alegacy,  was  null  for  want  of 
the  prqper  tid  valorem  stamp,  it  being  written  on  a  lOf  • 
stamp  merely,  which  was  not  the  stamp  oorrespoodis^ 
lo  a  legaey  of  £600,-^36  Geo.  III.  o.  52^  $  27..  2.  Thai 
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It  had  been  impetrated  from  the  granter  while  ander 
the  inflnence  of  her  hashand.  S.  That  it  was  ultra 
vires  of  her  to  execute,  she  haring  no  right,  as  life- 
rentrixt  to  nplift  the  money,  and  discharge  the  trustees 
of  their  liability.  4  That  in  the  whole  circamstances 
in  which  it  was  granted,  it  could  not  be  allowed  to 
stand  in  the  way  of  the  petitory  conclusions  of  the 
summons,  seeing  the  trustees  were  chargeable  with 
great  negligence,  and  had  obviously  not  obeyed  the 
injunction  in  the  testator's  deed  of  settlement,  by  in- 
Testing  the  sum  provided  to  the  pursuers  on  proper 
heritable  security. 

The  defenders  pUaded-^^Th^t  they  were  protected 
by  the  clause  in  the  trust-deed  limiting  their  liability 
to  their  own  actual  intromissions;  that  as,  at  the 
time  when  the  money  was  advanced,  the  property  af- 
forded a  sufficient  security,  which  also  remained  good 
at  the  date  of  the  infeftment,  they  were  not  liable 
either  for  the  consequences  of  Mr  Cairns'  prior  in- 
feftment, or  for  the  subsequent  depreciation  in  the 
Talne  of  the  security,  which  was  owing  to  causes  not 
attributable  to  them ;  and  that,  in  any  event,  all  ground 
of  challenge  at  the  insUnce  of  Mrs  Mayne  (who  was, 
besides,  not  entitled  to  insist  without  her  husband's 
eoncurrence),  of  the  investment  in  question,  was  ex- 
cluded, by  the  same  having  been  entered  into  at  her 
request  and  with  her  approbation. 

Lord  Cockburn,  Ordinary,  on  11th  March  1835, 
pronounced  this  interlocutor  and  note : 

«*  Repels  the  defences,  and  decerns  in  terms  of  the  conclasions 
of  the  libel :  Finds  the  defenders  liable  in  expenses ;  appoiiiu  an 
aeoount  thereof  to  be  given  in,  and  when  lodged,  remits  to  the 
auditor  to  tax  and  report. 

"  Noie, — There  arc  some  farts  disputed  by  the  parties;  par- 
ticularly, whether  the  houses  were  snfBdent,  or  were  reasonably 
believed  to  be  sufficient,  to  have  afforded  due  aecurity ; — whether 
Mayne  wais  or  was  not  Fuspected  to  be  embarrassed ;— and  whe- 
ther the  consent  of  the  wife  was  the  result  of  impetnition ;  but 
the  Lord  Ordinary  has  not  thought  it  necessary  to  direct  any 
inquiry,  hoc  ttatu^  into  these  matters ;  because,  assuming  them 
sU  to  be  as  the  defenders  state,  still  he  conceives  this  to  be  a 
dear  case  of  responsible  mismanagement  by  trustees.  3%<y 
were  bonnd  to  have  invested  th«  money,  and  this  only  on  A«n- 
UbUt  which  means  completed  security;  taking  the  rights  to  Mrs 
Mayne  in  liferent,  excluding  the  jtu  mariii,  and  to  her  children 
in  fee.  They  were  trustees  for  the  wife  againti  the  husband, 
and  for  the  children  agaifu$  the  parents.  Notwithstanding  this, 
(as  the  dischaige  bears,)  they  advanced  the  money  to  this  werjf 
kuah^mi,  and  upon  a  mere  discbarge  by  him  and  his  wife ;  the 
wife  IMMT  having  tatipied  it,  and  being  left  in  the  transaction  un- 
protected, in  the  power  of  her  husband,  and  no  care  being  taken 
of  the  children  whatever.  The  interests  of  the  wife  and  of  the 
children  were  thus  intrusted  entirely  to  the  very  person  whooa 
the  granter  of  the  legacy  had  utterly  excluded.  It  is  true  that 
soon  after  obtaining  Ui«  money,  he  pretended  to  secure  it  over 
certain  r«1  proper^,  in  terms  of  the  deed ;  but  he  was  allowed 
to  interpose  a  secunty  in  favour  of  another  creditor,  which,  with 
the  burdens  already  on  it,  made  the  securitv  of  his  wife  and  chil* 
dren  a  mere  name.  The  sasine  in  their  favour  was  allowed  to 
be  postponed  for  about  three  months,  while  the  infeftment  of 
the  stranffer  creditor,  whose  debt  was  subseqaent  to  theirs,  was 
taken  before  it,  without  the  loss  of  a  day.  The  deed  saves 
them  from  responsibility  for  mere  omissions,  and  for  factors  re- 

1>i|ted  solvent.  But  Mayne  was  not  acting  as  a  factor,  but  as 
aw-agent ;  and  he  was  permitted  to  unite  the  character  of  agent 
for  the  lenders  with  the  inconsistent  one  of  borrower  of  the 
funds.  He  had  a  personal  interest,  as  debtor  to  the  trust,  op* 
posed  to  the  interest  of  its  true  creditors,  and  yet  he  was  relied 


on  to  invest  the  funds.  This  was  no  omission,  bat  a  direct  sad 
culpable  devolution  of  the  trust  on  the  person  least  worthy  of 
being  trusted.  The  claim  of  the  children  against  such  tnistea 
is  Irresistible ;  but  even  that  of  the  wife  is  well  founded.  It  is 
needless  to  inquire  how  &r  she  might  have  renounced  the  ex- 
clusion of  the  JU9  maritif  because  that  question  does  not  arise. 
It  was  the  duty  of  the  trustees  to  invest  the  money,  in  terms  of 
the  trust,  in  the  first  instance,  whatever  might  have  happened 
afterwards,  and  her  consent  to  their  not  doing  so,  which  is  now 
founded  on,  ought  only  to  have  made  them  see  more  clearly  the 
necessity  of  protecting  her.  The  import  of  the  various  eonelu- 
aions  as  sustained  is,  that  the  trustees  must  do  now  what  tbej 
ought  to  have  done  at  first" 

The  defenders  reclaimed : 

The  Lord  Jtutiee-Clerk.^'l  have  listened  with  attention  to 
the  argument  from  the  bar,  because,  at  first  sight,  it  appeared  to 
me  there  might  be  some  ground  for  a  distinrtion  between  the  esse 
of  the  wife  and  that  of  the  children.  I  am  now  satisfied,  however, 
that  no  distinction  can  be  taken  between  the  two  cases.  Bf 
the  deed  of  settlement  the  trustees  were  enjoined  to  lay  oat  asd 
invest  the  sum  provided  to^  the  pursuers  *'  in  proper  heritable 
security.** '  The  plain  meaning  of  this  language  is,  that  the  trot> 
tees  were  appointed  the  guardians  of  the  interest  of  the  wife  ai 
well  as  of  the  interest  of  the  children.  The  deed  contemplstn 
that  a  proper  secunty  was  to  be  taken  for  the  liferent  of  tlic 
wife,  and  for  the  fee  of  the  children.  Now,  what  baa  happened? 
The  trustees,  it  is  true,  go  through  the  ceremony  of  procuring 
an  heritable  bond,  which  is  perfect  in  all  its  parts,  but  they  ne- 
glect to  take  infeftment  upon  it  for  a  length  of  time ;  so  tbt 
the  bond,  for  that  period,  was  a  mere  personal  obligation,  and 
not  therefore  an  effectual  security.  In  these  circumstances,  it 
is  impossible  but  to  think  that  these  parties  have  failed  in  tbeir 
duty ;  and  I  cannot  distinguish  between  the  two  cases  of  the  irife 
and  the  children,  since  the  trustees  were  the  appointed  guardbni 
of  the  interests  of  both.  The  transaction  was  riot  completed  io 
terms  of  the  will.  It  is  said  that  the  wife  agreed  to  the  invest- 
ment ;  but  then  the  security,  according  to  the  directions  ot  tbe 
testator,  was  to  be  made  a  perfect  security.  That  is  tbe  ground 
on  which  I  go.  I  am  quite  clear  that  as  to  the  children,  tlx 
trustees  are  liable,  and  I  see  nu  reason  for  diatinguishiiig  tbeit 
case  from  that  of  the  wife. 

Lord  Meadowbank. — I  had  some  difficulty  at  first,  being  in. 
dined  to  think  that  a  distinction  might  lie  between  the  esse  of 
the  wife  and  that  of  the  children ;  hot  1  am  now  quite  satisfied 
there  is  no  reason  for  drawing  any  difference. 

Lord  dentee, — It  appeared  to  me,  that  in  considering  tbe 
liability  of  the  trustees,  it  was  only  neeesaary  to  look  to  tbe 
narrative  of  the  transaction  out  of  which  this  qnestion  ariies, 
as  given  in  the  dischaige.  The  only  thing  on  account  of  vbicb 
these  parties  could  get  a  discharge,  does  not  appear  ex  facie  ti 
the  discharge.  On  the  whole  circumstances  of  the  case,  I  cbink 
the  interlocutor,  as  applicable  both  to  the  case  of  the  wife  ind 
the  children,  ought  to  be  adhered  to. 

Lord  Medwyn.'^l  had  at  first  doubts  In  this  case,  and  aa 
sorry  to  sav  these  are  not  removed.  Under  all  the  circum- 
stances, I  think  there  are  no  sufficient  grounds  for  sustaining 
the  reasons  of  reduction,  in  so  far  as  the  wife  is  concerned.  In 
cases  of  this  nature,  it  is  always  a  consideraHon  with  tbe  Court, 
that  we  should  not  deal  too  strictly  with  voluntary  tniatees  who  ict 
gratuitously.  The  difficulty  I  have  ia  thia :  When  I  see  that  thb 
lady  and  her  husband  themselves  propose  the  investment  to  tbe 
trustees,— that  the  trustees  state  that  they  made  inquiry  con- 
cerning the  value  of  the  property,  and  were  satisfied  that  it  if- 
forded  a  sufficient  security,— that  this  lady  agreed  to  the  mooejr 
being  so  invested,  and  grants  a  dischaige,  in  which  she  says  that 
the  transaction  was  entered  into  "  at  her  request,  and  with  ber 
entire  approbation,** — I  am  at  a  loss  to  perceive  that  these  trus- 
tees have  been  so  negligent  of  their  duty  as  to  subject  them  in  s 
liability,  except  they  are  to  be  accounted  liable  for  their  sgent 
Mayne  having  delayed  to  complete  the  security  by  taking  iofeit- 
ment.  It  is  said  that  this  is  a  discharge  ume  cornea^  but  I  can- 
not view  it  in  that  light  I  have  a  difficulty  in  thinking  that  rbe 
wife  has  a  right  to  revoke.  Upon  that  point  I  am  inclined  to 
hesitate;  and  therefore  I  see  no  ground  for  reducing  this dis* 
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eharge.  without  which  it  is  obvious  thst  this  lady  csn  have  no 
ekim  agunst  these  trustees. 

The  Coark 

**  Adhere  to  the  interlocutor  complained  of;  refuse  the  desire  of 
the  note ;  of  new  find  expenses  due,  and  remit  to  the  Lord  Or- 
dinary to  proceed  accordingly,  and  also  to  give  decree  of  reduc- 
tion in  terms  of  the  libel.'* 

Lord  Ordinary,  Cockbum.— ilcl.  Dean  of  Faculty  (Hope) 
and  Greenshields;  Wotherspoon  and  iMack,  W.S..  AgenU.-^ 
Alt,  Kotberfurd  and  Ivory ;  William  Miller,  S.S.C.,  4«««<.— 
Ut  Holland,  C/<rrir.— [XR.] 


4M  June  1835. 
Second  Ditibion. — (J.  R.) 

Ko.  300. — Andrbw  M'Gill,  Suspender^  v.  Charlbs 
Ferrier  (McNeill's  Trustee),  Charger. 

Suspension  and  Liberation— Caution. 

Special  case,  where  the  Court  remitted  to  the  Lord 
Ordinary  to  pass  a  bill  of  suspension  and  liberation, 
which  was  refused  by  his  Lordship  as  being  offered 
wilhoak  caution,  in  respect  the  suspender,  who  was 
incarcerated  until  he  gave  security,  dejudiciotisH,  for 
certain  rents  bygone  and  to  come,  and  who  found 
caution  to  a  limited  extent  before  the  Sheriff,  which 
was  refused,  now  made  offer  to  extend  the  caution  to 
the  term  to  which  the  charger  was  willing  to  restrict 
«C 

Lord  Ordinary,  Cockbum.— ifc/.  Dean  of  Faculty  (Hope)  ; 
E.  and  A-  M'Millan,  W.S.,  Jgentf.^Jtt.  Rutherfurd  and 
irmbaro  Speipt ;  Cunningham  and  Walker,  W.  S.,  Jgenli. — Mr 
Thomson,  CUrk,  -~[J,  R.  ] 

5/A  June  1835. 
First  DmsioN.— (  O.  D. ) 

No.  301. — John  Young,  Real  Raiser,  v.  Lady  Eln 
BANK  AND  OTHERS^  Defenders. 

Multiplepoindtng. 

Special  case  in  which  the  Lord  Ordinary  sustained 
the  claim  of  Mr  John  Ronton,  and  repelled  the  claim 
of  Mr  John  Young,  8.S.C.,  in  certain  multiplepoind- 
ings  as  to  the  rents  of  part  of  the  estates  of  Elibank ; 
bat  the  Court  recalled,  and  remitted  to  conjoin  the 
multiplepoindings  brought  by  Mr  Young  in  name  of 
the  tenants,  with  a  mnltiplepoinding  brought  by  Mr 
Kenton. 

Lord  Ordinary,  Fullerton. — Aei.  Dean  of  Faculty  (  Hope) 
and  Hugh  Bruce;  Party,  Agent.  —  jilt.  Solid  tor- General 
< Cuninghanie)  and  James  Walker;  Gibson-Craigs,  Wardlaw 
and  Balziel,  W.S.,  and  Walker,  Richardson  and  Melville^ 
W.S.,  AgenU.^lG.D.I 

t  ^ 

M  June  1835. 
Second  Divibiok.— (J.  R.) 

No.  302. — Globs  Insorancb  Company,  PursuerSf 
V.  William  Ain8I4e  TuninBR,  Offender. 

Bankrupt— Sequestration,  Expenses  of— Heritable  Creditor — 
^n  heritable  creditor,  whoae  debtor  is  tequettrated,  is  liable  to 
the  trustee  for  the  expenses  of  sales  qf  the  bankrupts  real  pro^ 
periy,  in.  so  Jar  as  such  expenses  are  beneficially  expended  Jor  the 
heritable  creditor;  but  not  for  any  part  of  the  general  esspenses 
of  the  sequestralion,  or  of  the  trustee's  commission. 

The  Globe  Insurance  Company  of  London  held  a 


catholic  security  for  a  large  amount  over  the  landl  of 
HaryioHtoun  and  others,  belonging  to  the  late  Craw* 
furd  Tait,  Esq.  When  this  loan  was  negotiated,  Mr 
Tait  was  under  trust,  and  was  afterwards  sequestrated ; 
but  the  pursuers  neither  interfered  with  the  proceed^ 
ings  in  the  one  case,  nor  claimed  to  be  ranked  as  cre- 
ditors in  the  other.  Several  attempts  were  made  by 
Mr  Tait*s  trustee,  both  under  the  voluntary  trust  and 
after  the  date  of  the  sequestration,  to  sell  the  heritable 
property,  but  only  a  small  portion  of  the  lands  was 
sold  and  the  price  paid  to  the  pursuers.  By  the  na«. 
tare  of  the  transaction,  the  pursuers  were  bound  to 
allow  the  loan  to  subsist  for  fifteen  years,  provided 
the  interest  was  regularly  paid  ;  and  from  the  date  of 
tlie  bond  in  1825  until  Candlemas  1831,  payment  was 
punctually  made  of  the  interest  as  it  fell  due.  But 
the  defender,  the  present  trustee  on  Mr  Tait's  seques- 
trated estate,  having  thereafter  claimed  retention  of 
the  rents,  &c.,  covered  by  the  pursuers'  heritable  se- 
curity, in  satisfaction,  in  the  first  place,  of  his  own 
expenses,  the  present  action  was  brought,  concluding 
to  have  it  found — l^,  That  the  pursuers  were  not  ac* 
ceding  parties  to  Mr  Tait's  trust,  and  were  not  liable 
for  any  of  the  expenses  of  the  manafi^ement  thereof, 
nor  claimants  in  the  sequestration  of  his  estates,  and 
that  the  defender  was  merely  trustee  thereon  for  be- 
hoof of  creditors  entering  claims ;  2(/,  That  the  de- 
fender was  not  entitled  to  retain  the  rents  and  other 
proceeds  of  the  lands  falling  under  the  pursuers'  se- 
curity, **  nor  to  apply  the  same,  or  any  part  thereof, 
towards  charges  for  commission  and  trouble  by  him, 
as  trustee  of  the  said  personal  creditors  and  others 
who  claimed  under  the  said  sequestration ;  nor  for 
any  expenses  whatever  incurred  in  the  said  sequestra- 
tion, or  other  charges  in  making  ineffectual  attempts 
to  sell  the  said  estates  for  behoof  of  the  said  creditors 
under  the  sequestration ;"  and,  3//,  That  the  defender 
ought  to  be.  ordained  to  exhibit  an  account  of  his  in- 
tromissions with  the  rents  since  2d  February  1831 ; 
and  in  the  event  of  his  failing  to  do  so,  to  pay  to  the 
pursuers  £4000. 

Defences  were  lodged  for  the  trustee,  and  a  record 
made  up;  and  thereafter,  on  28th  February  1835,  the 
Lord  Ordinary  (Moncreiff)  pronounced  the  following 
interlocutor  and  note : 

'*  The  Lord  Ordinary  having  considerd  the  closed  record, 
and  heard  parties*  procuratora  thereon,  finds,  decerns,  and  de- 
clares in  terms  of  the  first  conclusion  of  the  sammons :  Finds 
thatvtbe  defender,  as  trustee,  is  bound  to  render  to  the  pursuers 
a  full  account  of  bis  intromissions  with  the  rents  of  the  estate, 
covered  by  their  heritable  bond,  since  the  2d  day  of  Febmary 
1831 :  Finds,  that  in  rendering  such  account,  the  defender  is 
entitled  to  take  credit,  in  the  first  instance,  for  such  expenses 
as  mi^  have  been  incurred  in  the  actual  sales  of  parts  of  the 
heritable  subjects,  in  so  far  as  such  expenses  were  laid  out  bene- 
ficially for  the  pursuers :  Finds  that  he  is  not  entitled  to  take 
credit  generally,  for  any  of  the  expenses  of  the  sequestration, 
or  for  any  commission  to  himself  as  trustee  under  it ;  but  be* 
fore  answer  as  to  the  claim  for  allowance  of  expenses  incurred 
'in  the  ordinary  management  of  the  estate,  over  which  the  heri- 
table security  extends,  in  so  far  as  it  may  ultimately  appear  that 
such  expenses  have  been  laid  out  benencially  for  the  pursuers, 
and  that  there  is  no  reversion  of  the  price  after  satining  the 
debt  of  the  pursuers,  remits  the  stmtes  of  accounts  produced 
by  the  defender  to  ,  with  instructions 

to  htm  to  report  quamprimum  the  just  and  true  state  of  the  ac- 
counts, ^vuig  effect  to  the  aboye  findings ;  and  also  to  report. 
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iQ  far  Mltb0  mit^Hals  m  proccot,  onto  Jm  /■rnwlied  lo  lfwi> 
wiU  «naU<e  biVy  -wlietber  «py  or  what  fvjt  oithe  expensos  of 
HPfmagement  of  the  said  estate*  for  wmoh  tbe  defender  at  pre- 
acint  fakes  credit  in  bis  accounts,  has  been  laid  out  beneficially 
for  the  pttrsuers,  as  preferable  heritable  creditors,  with  power 
to  him  to  icall  for  all  necessary  Touchen  of  the  eaid  aecoiiHts, 
aad  for  aU  iofotnwtioD  or  eapknatioos  which  may  appear  Co 
him  to  be  calculated  for  enab^g  him  to  unswer  liilly  tbe  o^ 
j^ctsof  tbia  Eemit^  and  in  the  mel^ltil&e  reaenres  a11  question 
of  expenses. 

**  ^oftf.— The  Cord  Ordinary  is  of  opinion,  that  after  the  de- 
daiona  in  the  three  cases  of  Brock  v.  Btown*s  tmstees,  8th 
Jilaicb  1825;  Maclean  ,v.  Robertson,  &c.,  29th  November 
1805;  and  GibsciD  v,  Sl»pbe«ion,  &c.,  26th  June  1832,  it  is  not 
ait  all  possible  noif  to  bold  that  an  heritable  creditor  can  be 
vade  liable  for  any  part  of  the  expenses  of  a  sequestration  of 
his  debtor's  estate.  'Even  though  be  were  a  party  claiming  in 
h,  this  coold  not  be  held  consistently  with  tbe  decisions ;  but 
atill  less  could  it  be  so,  where,  as  in  tbe  present  ease,  the  pnr- 
aoen  confessady  were  not  claimants  at  all-  Neither  does  it 
appear  to  the  Lord  Ordinary,  that  tbe  apeciftl  circumsffMices 
founded  on  by  the  defender  in  the  debate,  can  have  any  effect 
to  take  this  case  out  of  tbe  general  rule  of  law.  Tbe  pursuers 
were  not  even  in  the  ordinary  situation  of  heritable  creditors, 
who -may  proceed  at  any  time  on  their  bonds.  By  the  terms  of 
their  bond,  they  had  no  right  to  requise  payment  of  the  princi- 
pal debt  for  fifteen  ymrs^  provided  the  interest  was  paid  in  the 
terms  stipulated.  That  they  knew  of  tbe  trust  and  sequestra- 
tjooy  and  of  the  trustee's  possession  and  management  of  the 
estate,  would  be  of  no  relevancy  in  any  case,  to  subject  such 
heritable  creditors  to  any  expenses  of  tbe  proceedings  or  man- 
agement in  the  sequestration  contrary  to  the  established  prin- 
ciple ;  and  still  less  can  it  he  relevant  where,  not  only  by  the 
8tatole»  the  heritable  creditors  oonld  take  no  part  in  the  pro- 
ctedinga>  but  by  the  terms  of  the  bond  itselC  the  creditor  had 
no  power  to  do  any  thing.  Notwithstan^iag  this,  the  pursuers 
had  an  evident  interest  to  attend  to  what  was  done ;  and  the 
trastee,  in  behalf  of  the  personal  creditors,  bad  a  plain  interest 
also  to  keep  them  informed  -of  his  proceedings ;  but  the  Lord 
Ordinary  has  no  idea  that  there  is  any  thing  in  this  which  can 
i^uire  a  departure  from  the  genetal  Jaw  in  the  present  case. 
Indeed  it  appears  to  him  to  be  a  case  in  which  it  applies  a/or- 
tiori.  The  Lord  Ordinary  conceiving  tbe  law  to  this  extent  to 
be  IdUy  settled,  and  its  application  to  the  present  case  to  be 
Tory  elear,  thinks  itliis  duty,  with  reference  to  the  pleas  main- 
tained before  him,  to  give  his  judgment  to  that  effect  before 
mailing  any  remit  to  mi  aocountaot*  in  order  Uwjt  the  Umiu  of 
the  inquiry  may  be  so  far  fixed,  and  that  the  acoonntant  may 
9ot  proceed  on  the  sooposition  that  any  doubt  is  entertained  of 
die  application  of  the  law  to  the  case.  Though  the  defender's 
eotmaOl  aaid  that  they  did  not  controrert  the  first  conclusion 
of  the  amnmons,  the  Lovi  Ordinary  thinks  that  the  pursuers 
are  entitled  to  have  declarator  in  terma  of  iti  in  naspect  of  Ae 
▼cry  particular  entryin  tbe  sederunt-book,  referred  to  in  tbe 
hrttm  in  March  ]  882,  on  theseeond  and  third  pages  of  the 
printed  corfaapondeoee,  and  beeanse  of  the  general  scope  of  the 
pKaaa  maintaiiMd  against  them.  He  thinlu  that  the  tecand, 
Mrdi  and  fntiHh  findinga  of  the  interloeotor  are  rendeved  India* 
ptnaiUe  by  the  course  which  the  debate  to(A.  For,  after  he 
had  anppoaed  that  the  general  principles  of  the  law  were  ad- 
mitted by  the  opening  ooimsel  for  the  defender,  be  was  led  to 
tiiink  that  the  same  fotl  concession  waa  not  (riven  by  the  senior 
oounsol  in. his  condndiog  reply ;  and,  in  particular,  he  nnder- 
atood  it  to  he  broadly  maintained,  that  if  the  heritable  creditor 
leavea  the  management  of  tbe  eatate  with  the  t«uatee  <and  this 
aaan  in  a  cnae  wheie  he  had  no  power  by  hie  bond  to  do  other- 
ways),  he  must  be  liiMe  for  all  the  expsnse  ^  such  manage- 
ment at  leaat  if  prudent  and  benefioial,  ntn  althovgk  th§re  wete 
m  menUnfitr  th§  pentmti  erediion.  The  Lord  Ordinary  un- 
dentands  the  law  to  be  settled  otberwsays :  And  the  reversal 
of  the  judgment  in  Cuthberuon  against  Gai€ner  (Sh.  App. 
Gmesi  II.  p.  201),  though  proceeding  on  «  specialty,  takes 
awagr  all  autimrity  from  that  judgment,  «nd  has  led  to  the  sob- 
aoqnent  departure  from  the  principle  both  of  it,  and  the  case 
0f  Goodwin  o.  Brown.    8«t  thoogh  the  Lord  Ordinary  haa  no 


hesitation  in  going  thus  fiir  to  lay  down  the  principles  sppJl- 
cable  to  the  case,  he  is  sensible  that  a  possible  state  of  tbe  eaie 
may  arise  of  a  more  doubtful  nature.  If  it  should  tnrn  out 
that  the  price  to  be  got  for  the  heritable  estate  is  not  eqaal  to 
this  heritable  debt,  or  wUl  leave  no  re^enhn,  it  may  be  a  aerioiu 
and  somewhat  doubtful  question,  whether  the  expense  of  the 
tdinwy  manageBsent  of  it,  in  «o  far  aa  that  management  any 
be  shown  and  held  to  have  been  hewJLeiuL,  notgsoerally,  hot 
apeeukO^  for  ihg  kenimUe  creiUar,  shoull  be  defrayed  from  locfa 
pricct  or  in  other  words»  should  be  borne  by  the  heritable  ae- 
ditor,  or  should  fall  either  on  any  oih^  funds  in  the  bands  of 
tbe  trustee,  if  there  are  such  funds,  or  on  the  trediton  who 
have  ranked  in  the  sequestration.  The  Lord  Ordinary  does 
think,  that  before  giving  airy  judgn>ent  on  that  question  bypo- 
thetically,  it  is  deainble  to  sec  distinctly,  in  the  report  of  u 
accountant,  what  the  particiilar  expenses  ara  for  which  tbe  de- 
fender  now  claims  credic  in  thefiru  instance  against  tbe  heri- 
table creditor,  in  an  accounting  for  rents  intromitted  wirfa,  and 
as  far  as  possible  to  be  informed,  to  what  extent  nuch  msnige. 
ment  was  necessary,  and  directed  to  the  special  benefit  of  tbe 
pursuers,  as  distinguished  from  any  expected  benefit  to  tbe 
creditors  claiming  in  the  sequestration.  Such  infonaation  nay 
supersede  a  great  deal  of  discussion,  and  enable  the  Coart  to 
see  more  definitely  the  precise  point  on  which  any  question  of 
law  to  arise  may  hinge.  He  has  therefore,  after  the  gcneid 
fiadtngs,  made  the  remit  before  aoawer  on  the  fdcas  of  tba 
parties  in  this  part  of  the  ease." 

"The  accountant's  name  is  not  filled  op,  because  it  is  a 
particular  case.  If  tbe  parties  agree  about  that,  it  will  be 
so  settled.     If  they  differ,  the  Lord  Ordinary  will  name." 

The  4]ef^nder  reclaimed,  in  so  fur  as  tbe  interlocator 

'*  finds,  decerns  and  declares,  in  terms  of  tbe  first  conclusion  of 
the  summons ;  and  finds  that  tbe  petitioner  is  not  entitled  to  take 
credit  generally  for  any  of  the  expenses  of  tbe  sequeatratioD,  or 
for  any  commission  to  himself  as  trustee  un4ev  it." 

At  adrisingy  the  Cobrt, 

"  In  respect  that  the  remit  to  the  accountant  before  answer. 
does  not  preclude  any  claim  for  remuneration  on  accoont  of 
trouble  incurred  fay  the  defender  in  tbe  sale  or  attempt  to  »e!i 
tbe  estate  in  question,  or  other  expense  beneficially  incurred  for 
the  pupsuers.  Adhere  to  tbe  interlocutor;  refuse  the  desire  of 
tbe  note^  and  .find  the  parsoets  entitled  to  the  expenses  of  op* 
posing  this  note ;  allow  an  accounc,"  ^c. 

Lord  Ordinary,  Moncreiff. — Act,  Kutberfurd  and  Monteitb; 
Gibson- Craigs,  Werdlaw  and  Dalziel,  W.S.,  Jgents.-^AU. 
Dean  of  Faculty  ( Hope),  SoKeHor- General  (Cuningbame),  lod 
Graham  Speirs ;  Robert  Rutherfocd,  W.  8.|  AgtmL^Mi  Thon> 
son,  C{erk.-^lJ.Ji,] 
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FiBST  DmsioN.— (G.  D.) 

No.  303. — Jambs  Kerr  (Taylor's  Trustee),  P^ 
tiiioner,  v,  Marshall's  Trustees,  and  Fullek- 
ton's  'Trustees,  Respondents. 

JlidicUl  &iI««T^xpenscsr^  arc^itu^nacff.m  utdth  tkc  Court  gmled 
toarrant  to  the  tenant  of  a  colliery  f  which  ka^  iieen  dettr«fed)l» 
teU  the  machinerjts  in  whkh  the  imdlordwai  avn/iiaffy  inleregedt 
and  refused  the  earpentes  ^a^swerit^  the  petUiom, 

Tajlor  was  subtenant  of  th^  Barntholm  colliery. 
belonging  to  Colonel  FuHerton.  It  was  stipalated  by 
the  tank,  ihat  the  tenant '•bovM  be  emitied  to  remafe 
the  maehittery  «at  she  end  of  tbe  Joaae,  bat  «et  notil 
the  stat^.of  the  vroHcs  hftd  bfen  iiiiipeqied,  and  tbe 
machinery  offered  to  the  landlord  at  a  valnalion.  Tbe 
petitioaer,  as  trustee  «n  Taylor'e  aeqnestrated  eeute, 
presented  an  applieation,  stating,  that  from  tbe  im- 
proper manner  in  which  Marshall's  tmstees  bad 
wrought  the  adjoining  coal-field,  beloogiog  to  Lord 
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EglinUin,  the  rirer  Garnock  had  been  allowed  to  barst 
in  and  destroy  the  Barntholm  colliery,  as  vrell  as  all 
the  other  coal-fields  in  the  neighbbarhood,  in  coose- 
quence  of  which  the  petitioner  had  raised  an  action  of 
daniagesi  against  Marshall's  trustees ;  but  in  the  mean- 
time, it  had  become  necessary  to  apply  for  judicial 
authority  to  sell  the  roachinery,  as,  though  the  lease 
was  not  expired,  the  coal  could  never  again  be 
MTouglit,  and  the  machinery  was  daily  deteriorating. 
The  petition  prayed  for  warrant  of  service  on  Mar- 
fiihairs  trustees,  and  on  th^  trustees  of  Colonel  Fuller- 
ion,  the  proprietor  of  the  Barntholm  colliery.  An- 
swers were  lodged  for  Marshall's  trustees,  who  did 
nut  object  to  the  warrant  of  sale,  but  craved  the  ex- 
]9ens(*s  of  their  answers,  as  having  been  rendered  ne- 
cessary, in  order  to  contradict  the  averments  in  the 
petition,  that  the  destruction  of  the  Barntholm  colliery 
had  been  caused  by  the  fault  of  the  respondents. 

Answers  were  also  lodged  for  Colonel  Fu11erton*s 
tniaitees,  craving  a  reservation  of  all  their  rights,  in 
case  it  should  appear  that  the  works  had  been  destroy- 
ed by  the  fault  of  Taylor,  the  tenant,  and  also  de- 
manding the  expenses  of  their  answers. 

The  Court  thought  that  the  claim  of  Colonel  Ful- 
)erton*s  trustees  reserved  itself,  and  they  granted  war- 
rant of  sale  simplicker^  without  any  finding  as  to  ex- 
penses. 

Ml  Dean  of  Faculty  (  Hope) ;  Wotherepoon  and  Mack,  W.  S., 
ji^etUu-^AU,  Mivaball  and  George  Moir;  James  Miller, 
S.S.C.y  AgetU.^W  Bell,  CUrk."\G.D.'\ 

9th  June  1835. 
First  Division. — (G.  DO 

No.  304. — La^y  Gordon,  Claimant  in  Ranking  of 
Parionj  v,  Miss  Xavbria  Glendoktwn  and  John 
Napibr  (MrsIsmeneM.  Glendonwym  or  Scott*8 
Assignee),  Respondents, 

Discharge — Clause — Bond  of  Provision^- Tocher — A  daughter 
Maring,  by  her  contract  of  marriage,  accepted  £'2000  of  tocher, 
paid  bjf  her  father  as  infuU  of  uU  the  could  claim  in  right  of  her 
jaiker,  or  of  her  deceased  mother,  in  any  manner  of  way,  and 
in,  full  ofeoery  claim  competent  to  her  of  baim*t  part  of  gear, 
legtiifHf  portion-natural,  execiUry,  and  every  thing  else  that  the 
could  atk  or  claim  by  and  through  the  death  of  her  fuher  and 
mother,  ercepttng  vohat  herfather  might  grant  or  beHow  of  his  good" 
will  allenarly — Held  not  thereby  to  have  discharged  a  bond  of 
praoisionfor  £1250,  granted  to  her  by  her  mother ;  and  that  it 
was  not  relevant  to  prove  that  she  had^fnade  written  statements 
subsequent  to  the  contract,  implying  that  she  understood  the 
legal  effect  of  the  contract  to  be  to  discharge  the  bond. 

By  bond  of  provision,  dated  30th  July  1791,  the 
claimant's  late  mother,  Mrs  Glendonwyo,  with  con- 
sent of  her  husband,  and  on  the  narrative  that  she  had 
disponed  certain  lands  to  him,  his  heirs  and  assignees, 
bound  herself  and  her  said  disponees  to  pay  to  the 
claimant,  afterwards  Lady  Gordon,  £1250  within 
twelve  months  after  the  death  of  the  graoter  and  her 
husband.  Lady  Gordon's  mother  died  soon  after  the 
date  of  this  bond,  and  her  father  died  on  iSth  June 
1809.  Previous  to  her  father's  death,  Lady  Gordon 
had  been  married  to  her  present  husband,  8ir  James 
Gordon,  on  which  occasion  her  father  advanced  to  her 
a  tocher  of  £2000,  and  the  marriage-contract  contain- 
ed the  following  clause : 

**  And  further,  it  is  hereby  contracted  snd  agreed  upon  by  both 
Vol.  VIL 


parties,  that  the  said  £3000  of  tocher  now  paid  by  the  said  Wil- 
liam Glendonwyn  with  his  said  daughter,  ihall  be  in  full  of  all 
the  said  Mary  Olendonwyn  can  claim  in  right  of  her  said  father, 
or  of  the  deceased  Agnes  Gordon,  her  mother,  in  any  manner  of 
way,  and  in  full  of  every  claim  competent  to-  her  of  bairn's  part 
of  gear,  legitim,  portion-natural,  executry  and  erery  thing  else 
that  she  could  ask  or  claim  by  and  through  the  decease  of  her 
said  fiither  and  mother,  excepting  what  the  said  William  Gleo-  • 
donwyn  may  think  fit  further  to  grant  or  bestow  of  his  own  good- 
will allenarly." 

A  ranking  and  sale  of  the  estates  of  Parton  and 
others,  belonging  to  Lady  Gordon's  late  father,  hav- 
ing been  raised,  various  questions  occurred,  and,  inter 
alioy  a  daim  was  lodged  for  Lady  Gordon  in  1832, 
for  the  £l250  contained  in  her  mother's  bond  of  pro- 
vision, to  which  the  respondents,  as  in  right  of  Lady 
Gordon's  late  father,  objected.  That  the  claim  was 
discharged  by  acceptance  of  the  £2000  under  Lady 
Gordon's  contract  of  marriage,  as  was  shown  by  thei 
terms  of  the  -contract, — by  th.e  correspondence  which 
preceded  it, — by  the  judicial  statements  of  Lady  Got-* 
don  (in  an  action  of  declarator  and  multiplepoindiog 
relative  to  the  price  of  Parton),  to  the  e£Fect  that  she 
had  no  provision,  except  the  £2000,  in  her  contract 
of  marriage, — and  by  th^  fact,  that  although  decree  of 
certification  contra  non  producta  was  pronounced  iu 
this,  process  in  1829,  she  did  not  lodge  her  pre- 
sent claim  till  1832.  Farther,  that  supposing  the 
claim  to  be  undischarged,  it  was  compensated  by  a 
debt  due  by  Sir  James  Gordon  to  the  late  Mr  Glen- 
donwyn by  three  bills,  all  dated  dth  April  1608, 
amounting  together  to  £1620,  besides  interest,— -aa 
action  for  which  bills  had  been  raised  within  the  years 
of  prescription,  and  was  still  in  dependence. 

Lord  Fuller  ton,  on  5th  February  1835, 

"  Ebving  beard  the  counsel  for  the  parties  on  the  objections  to 
the  claim  of  Lady  Gordon,  finds  her  Udysbip  entitled  to  be  ranked 
in  her  own  right  to  the  principal  sum  contained  in  her  mother's  bond 
of  provision,  and  to  the  interest  thereon,  in  right  of  her  husband. 
Sir  James  Gordon,  and  ranks  and  prefers  her  accordingly,  and 
decerns ;  but  finds  that  the  ranking,  in  so  far  as  regards  the  in- 
terest,  is  subject  tp  any  claim  of  compensation  founded  on  the 
bills,  referred  to  in  the  objections  at  the  insunce  of  the  execu- 
tors of  the  late  William  Glendonwyn  against  the  said  Sir 
James  Gordon,  in  so  far  as  they' can  instruct  the  same :  Quoad 
ultra,  repels  the  said  objections.'* 

The  respondents  reclaimed,  and  pleaded — That  the 
discharge  in  the  contract  of  marriage  must  be  held  to 
include  the  debt  owing  to  Lady  Gordon  bv  her  fa- 
ther, under  the  bond  of  provision  by  her  mother ;  and  ' 
that  at  all  events,  a  diligence  (which  had  been  refused 
by  the  Lord  Ordinary  on  Uth  July  1834,")  ought  to 
be  granted  to  recover  the  writings  referrea  to,  as  ex- 
planatory of  the  discharge  in  the  contract.  Answered 
— The  general  discharge  in  the  contract  must  be  in- 
terpreted by  the  special  enumeration  which  accompa- 
nies it.  The  interlocutor  refusing  a  diligence  is  fina), 
and  there  is  no  special  prayer  in  the  reclaiming  note 
for  a  diligence. 

At  the  advising  on  30th  May, 

Lord  Balgray  said,  It  is  impossible  to  bold  the  discharge 
in  the  contract  to  apply  to  a  special  bond  debt.  There  are  de- 
cisions innumerable  to  the  effect  that  a  general  discharge  such  as 
this  will  not  discharge  a  specific  claim  of  this  sort,  or  any  thing 
not  in  the  view  of  the  parties.  I  cannot,  however,  say,  thar 
correspondence  might  not  be  competently  recovered  to  px^ 
phiin,  although  certainly  not  to  contradict  the  discharge. 
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Lord  PrHUenL^Thn  diwhnf*  in  f]i€  cootraet  tsii^t  ufi^f 
to  Icgttim,  Irat  not  to  a  specific  bond  debt.  An  inwrloctttor  tm» 
ibsifii;  •  diligenco  cMinet  become  fimil,  althongb  tbc  proeer  w«f 
tpooid  bare  been  to  bare  nectaimed  againet  tbe  ioteriocator* 
Bat  H  would  be  a  dcUcate  tbing  to  idlow  eorreepondence  to 
%ualMy  i«cb  a  diiebarire. 

Lord  Madhmtk.'^lf  tbe  point  Curned  on  the  mere  want  of  a 
epecifie  praje^  for  a  diligenM«  it  wonld  be  rerj  nanrow.  There 
lOaj  have  been  a  specifieation  put  in  and  an  enrolment  in  tbe  m»» 
tion-roll,  and  this  motion  taken  op  at  tbe  debate;  and  If  so,  tbe 
Lord  Ordinary  hy  implication,  tboogb  not  expressly,  rejects  the 
motion  in  tbe  interlocotor  reclaimed  against.  I  don't  say  this 
would  be  a  correct  form  of  proceeding,  but  it  may  have  been 
fc^loved. 

The  CR<6  WAS  then  delayed  till  to-day,  irben  ft  inis 
lidtnitted  thitt  there  had  been  no  application  for  a  dili- 
g«n<s6  after  the  interlocutor  of  11th  July  1834. 

Lord  ^mvlent, — Suppose  that  Lady  Gordon,  under  a  mistake 
as  to  ber  rights  under  the  contrsct,  made  statements  to  the  effecf 
that  h^  tUiim  under  the  bond  was  thereby  discharged,  that 
#ou1d  be  a  mistaka  in  law,  and  would  not  bar  ber  from  now 
nakihg  ber  claim* 

Xdtrd  Mmekenldt, — I  understand  your  tiordships  don't  grant 
tbe  diligence,  because  there  is  no  relevancy  in  tbe  aTcrmenta 
^ered  to  be  proved  by  tbe  diligence. 

Lord  Pretitfeni.^Ytft. 

Lord  JtfoeAeasi^.— Then  1  agree.  But  Idoii*t  tbink  it  incom- 
petent to  bare  renewed  tbe  applieatlon  to  tbe  Lord  Ordinary 
for  a  diligenee,  after  tbe  iflterloeutor  of  lltb  July,  or  to  ask  it 
here. 

Lord  TreHdenL — The  Ordinaiy  could  not  hare  gone  into  the 
merita,  if  he  bad  thought  there  otight  to  be  a  diligenee. 

L&rd  GUlkt.^Th*ft  is  an  implied  refusal.  But  I  don't  think 
Che  Lord  Onlinary  was  precluded  ftem  granting  tbe  diligenee,  If 
bo  bad  cboogbt  proper* 

The  Court  adhered^  wUb  expenseft  since  tbe  dato  of 
the  Lord  Ordinary's  Interiocator. 

Lord  Ordinary t  FuUerton — Act,  Desn  of  Faculty  (Hope) 
and  Forsyth;  Daniel  Fisher,  S.S.C.,  Jgeni.'—JU,  Keay  and 
Wood;  Andrew  Clason,  W.8.,  and  Youngs,  Aytoun  and 
Hutherford  W.S.,  Jgeua — 9.,  Cierk — IG.D.] 


9eh  June  1885. 
PtKSt  DnrislOif.— (G.D.) 

No.  S05«*— AtKXANDEa  Mackintosh,  Pursuer,  v. 
Mas  A.  C.  Chisholm  or  Mackintosh,  D^ender. 

Relevancy — Summons — Process — Orcumttaneet  in  which  a 
iuihIAonifor  iho  rtni  of  u  /arm,  tAIek  did  noi  tprcify  the  tease 
founded  eity  er  tko  pntiieuiar  gtomndt  ff  acl/oJl,  ditmiatid  as 
itrtigvani. 

The  pnrmef,  desi|;ning  himself"  Alexander  Mack- 
ittlbsh  of  Mackintosh,  £«<).,  Captain  and  Chief  of  Clan- 
diattan,"  raised  a  siimkiions  il^inst  the  defendiirt 
ilrhieh  set  forth, 

«  That  Mrs  Amelia  Colin  Chisholm  or  Mackintosh  of  Balne- 
Spick,  residing  in  Inverness,  defender,  is  justly  indebted  and 
raffing  to  the  punuer  the  sum  of  £133, 10s.  Sterling,  being  ths 
Amount  of  the  rent  of  tha  farm  of  Kihcraig,  and  of  tbe  meadows 
and  parka  of  Dunaebton,  with  tbe  honses*  grasings,  pertinents 
and  privileges  attached  to  the  said  farm  and  lands,  all  as  occupied 
and  possessed  by  tbe  said  Mrs  Amelia  Colin  Cbisholm  or  Mack- 
intosh herself,  or  her  subtenants  under  tbe  pursuer,  for  crop  and 
year  1883;  of  which  rentooa-balt  becSmS  payable  at  tbe  term 
of  liartinmas  1898,  Snd  the  other  half  at  the  term  of  Whitsun^. 
day  laat,  being  for  said  crop  and  year :  As  also,  of  the  sum  of 
M6,  ]fis.  Sterling,  being  the  half*year*s  rent  due  to  the  pur^ 
aaer  by  tbe  said  derendcr,  at  the  term  of  Martinmas  last  bypasf, 
both  In  tbia  piesent  year,  for  eropand  year  1884 :  Add  altbougb 
tba  porsttr  bat  SflMa  daiirsd  aad  rs^irSd  tbe  defender  to  fnake 


paymenl  to  bim  of  tbe  foresaid  auns,  with  iotsnst»  ss  aftct 
specified,  yet  she  refusee,  at  least  delays  ao  to  do  ;* 

aad  therefore  eomslndln^  that  she  shoald  be  ordained 
to  fMiy  the  foresaid  sains,  with  interest  and  etDensei. 
Against  this  aetioa,  the  defender  stated  the  following 
preliminary  defenee,''-The  snmnHNis  is  not  laid  rele- 
▼antly,  or  at  least  not  with  sofllcient  distinctness  and 
precision ;  more  particularly,  in  so  far  as  it  omits  to 
specify  the  contract  or  obligation  of  lease  onder  which 
the  rent  panned  for  has  become  doe*  The  Lord  Or- 
dinary, on  4th  March  18S6, 

**  Sustains  tbe  preliroinarv defence  pleaded*  dismisses  tiie action, 
and  decerns :  Finda  tlie  defender  entitled  to  ezpenaes,*'  &c 

The  parsner  reclaimed,  and  SoUciior'^Genernl  plead- 
ed, that  there  was  a  difficulty  in  foanding  on  the  lease, 
as  it  might  hare  inferred  homologation  of  all  the  sti- 
pulation* in  the  lease.  The  beat  formaliafc  was  he 
who  avoided  such  questions,  and  it  would  be  a  bard- 
ship  eren  to  be  obliged  to  amend  the  stunmoos ;  but 
the  Ordinary  had  refnaed  to  allow  an  amendment. 
The  rent  of  a  particular  year  waa  claimed,  in  respect 
the  defender  posseased  the  lands,  which  wae  enoogh. 


Lord  FretSdont* — How  can  a  epeeiBe  rent  be  concluded  for 
without  libelling  on  a  tack  ?  Suppose  I  bring  an  act bn  sgainit 
A.  B.  for  i^5Q,  owiii^  by  bim  to  me,  without  saying  whether 
by  bond,  bill,  or  how  it  is  due,  would  that  be  a  ^ood  sunnnoos? 

Lord  Balgrajf, — In  the  Qoeensberry  cases,  it  never  entered 
into  tbe  conception  of  any  body  that  tbe  leases  were  homologated 
by  taking  rent  from  the  tenants. 

Lord  Mackenxie.'-Tbt  Judicature  Act  requires  that  tbe  pur. 
suer  shall  set  forth,  in  eiqilicit  terms,  the  nature,  extent,  groumli 
and  cause  of  action,  and  the  aest  seciidn  requirea  him  to  produce 
the  writings  on  which  he  founds.  The  pursuer  here  does  sol 
say  that  he  is  lanalord  to  the  defender,  or  that  be  has  any  land 
estate  at  alL  He  atatse  that  be  Is  CapbuA  and  Chief  of  Gltn- 
ebattan,  which  is  not  very  nikaterial ;  biit  be  doea  not  say  bov 
the  defender  la  indebted  to  bim,  whether  on  tbe  footing  that  be 
is  an  assignee,  an  arrester,  a  principal  tenant  (who  has  grsoted 
a  sub-lease),  or  in  what  other  way.  Then  there  is  no  itate- 
ment  of  the  nature  of  the  cenani*a  obligation,  whether  it  ari»et 
from  a  leaae  verbal  or  written,  or  whether  tbe  rent  claimed  U 
the  mere  value  of  tbe  lands,  or  how  it  arises.  I  entirely  concur 
with  the  judgment  of  tbe  Lord  Ordinary.  It  would  be  a  ve^ 
delieate  thing  for  us  to  admit  an  amtndmeot  in  the  Inscf- 
House,  when  the  Lord  Ordinary  refused  it,  and  I  tee  no  grooadi 
for  doing  »o. 

Lord  GiUfot.'^We  are  tied  down  by  tbe  Act  of  Parlianeot. 
I  tbink  tbe  rule  preseribed  by  the  Aet  is  most  beneficial ;  but 
whether  it  be  or  not,  we  are  bound  to  give  efilbcl  to  it  Tbe 
pursuer  does  not  sec  fbrtb  tbe  nstare  of  his  cauae  of  action,  for 
be  does  not  even  say  that  be  is  tbe  bindlord.  He  sets  forth  tbc 
extent  of  bU  chdm,  but  be  does  not  state  tbe  grounds  of  it  tf 
aU. 

The  Court  nnanimously  adhered^  with  ojipenses. 

Lord  Ordinary,  Corehouse.— ^ef.  SoUdtor-GanersI  (Cooing- 

hame);  John  Anderson,  W.S.,  Jgtnt M.  Penney;  Xasl 

W.  Joliie,  W.8.,  jlgeMt.'^B.t  Clerk,^[G*J).\ 
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F1B8T  DinsxoN.— (G.  D.) 

No.  306. — Sir  George  Rose  and  Mandatory,  amd 
Messrs  Thomson  and  Borrowman,  Competing 
Claimanti  in  MvUipiepoinding  Duoald  Grant^ 
8.S.C.,  against  Them. 

Lunatic — Destinadon — Trust— Clause— ^  lady  bapin$  taken  an 
at*i^natson  to  a  ptrional  bond  in  favour  oJhenHf^  her  heirt  anti 
tiui%n4fes9  whom  faiiing,  lo  cerlmn  parlies  as  iru*tee$t  for  suck 
purposes  as  site  shouid  ttirecl  bg  any  wriiing  to  be  erwulM  by 
her ;  and  a  commUsion  of  lunacy  having  thereafter  been  issued 
again U  her — Ucldt  that  the  English  committee  was  entitled  to 
uplifi  the  sum  in  (he  bond,  reserving  action  against  him  at  the 
instance  of  the  trustees,  if  he  should  mtsapfdy  the  mvney;  b%U 
that  the  trustees  were  twt  bousid  to  concur  in  the  assignaiian  and 
discharge  of  the  bond, 

Multiplepoinding — Expenses — Circumstances  m  which  elaimanU 
in  a  muUiplepoinding  found  personally  liable  to  another  claim'* 
ant  in  exftefueSf  and  the  pursuer  of  the  muUiplepoinding  found 
emitted  to  expenses  out  of  the  fund  in  medio. 

In  Janaary  1819,  Mr   Robert  Mandell  and   Mr 

Robert  Macmillan  i^nted  a  personal  bond  to  Minn 

Balfour  for  £600,  lent  to  Mr  Macmillan*     General 

Balfour,  who  succeeded  to  this  bond*  assigDed  it  on 

lOtb  May  1828,  to 

**  Mrs  Mary  Thomson  or  Rose  and  her  sasigneea  whomsoever ; 
whom  failing,  the  said  David  Thomson.  W.S.,  and  Robert 
Borrowman,  clerk  to  Sir  William  Forbes  end  Company,  bankers 
in  Edinbuigh,  or  the  survivor  of  them,  as  her  trustees  or  trus- 
feee,  lor  aoch  porposcs  as  sbe  shall  dit«et  by  any  deed  or  wriiing 
executed  or  to  be  executed  by  beri  whom  all  £fiiling,  her  heirs 
aod  executors  whomsoever." 

Sotne  time  after  the  date  of  thU  aisignfltion,  Mrs 
Thomsott  or  Rose  Ml  into  a  state  of  laaaey,  and  Sir 
George  Rose  (one  of  the  Judges  of  bis  Majesty's 
Court  of  tteTiev  in  Bankruptcy),  wSfi  appointed  €oin-> 
mittae  on  her  estate,  onder  a  oommission  issued  in 
ikm  Qftoal  form  by  tbe  Lofd  Cbanceiler.  The  present 
iniiltiplepotodtng  was  raised  in  183S,  in  nane  of  Mr 
Grant,  as*  holding  funds  belonging  lo  the  reppesento- 
tires  of  Mr  MaotniUan,  his  deceased  partner,  to  havo 
it  found  who  bad  right  to  uplift  and  dischatve  the 
som  in  the  above  bond  wbiob  was  elatmed  by  Sir 
George  Rose,  as  committee  of  Mrt  Rose  or  Thom- 
son, wliile  Mr  Tl^omson  and  Mr  Bonrewmmi  {who 
alleged  that  the  bMly,  when  in  health,  bad  exec«ited  a 
srill)  maintained  that  the  aubstitutioo  to  tbem  had 
become  effectual,  to  tlie  -effect,  at  least,  of  entitling 
tbem  to  uplift  mad  discharge,  or  to  join  in  apiiftiag 
and  discharging  the  siim  in  the  bond,  and  seeing  it  re* 
in  vested  in  the  same  terms  with  the  original  assigna* 
tion.  The  Lord  Ordinary  (Cor^shouse),  00  22d  Jaaa« 
ary  l8d^ 

*«  Finds  the  pursuer  of  the  oiultiplepoiiiding  liable  tn  psyoisnt 
of  the  princi|»l  ••»  of  ^600,  owitaiiwd  in  tlie  band  ie  qvestiooi 
with  interest  at  the  rate  of  five  per  cent,  from  S2d  May  183  U 
when  the  last  interest  was  paid,  to  Martinmas  1631 ;  an£  in  re- 
spect of  an  offer  having  been  made  to  the  known  agent  of  the 
cnreditor,  to  pay  op  the  money  at  that  term,  finds  the  pursuer 
lfabl«on]yin  bank  interest  from  Martinmas  1831,  till  paid: 
Banks  sad  prefera  tiie  ckimant,  8ir  Geoige  Rose,  as  commtttev 
for  Mrs  iAuj  Thomson  or  Rose,  and  his  mandatory,  to  the 
whole  sun,  principal  and  rdterest,  doe  on  the  said  bond,  under 
deduction  of  the  expenses  afterwards  found  due,  reserving  aotion 
agunst  him  at  the  instance  of  all  parties  interested,  on  account 
cither  of  the  non-apptication  of  the  fund  during  Mrs  Rose's  life, 
or  the  missppliuSMMi  tbewof  at  iierdraisb :  Finds  tbiit  tkecUim* 
ant,  air  Qosfffe  Rose,  lad  also  the  daimanisi,  Jfteans  I^mid 


Thoaisen  and  Robert  BorrowaMV,  for  any  oootiiigent  or  eventad 
interest  they  may  bav«  in  the  said  fund,  are  bound  to  deliv^  np 
tbe  bond  io  foestion,  and  asaignation  thereof,  and  to  concur  ia 
an  assignation  of  the  said  debt  in  favour  of  the  pnrsser  of  tha 
muUiplepoinding,  upon  his  making  payment  thereof,  under  a  re- 
servation of  any  contingent  trust  which  may  be  found  to  exiitt  at 
Mrs  Rose's  death,  and  decerns :  Finds  the  claimant.  Sir  George 
Rose,  and  his  mandatory,  and  also  the  parsaer  of  the  muUiple- 
poinding, entitled  to  the  expenses  out  of  the  said  fund  tn  meUi^f 
Finds  the  claimants,  Messrs  Thomson  and  Borrowman,  by 
whom  the  muUiplepoinding  was  raised,  entitled  out  of  the  said 
fond,  to  the  expense  of  raising  aod  bringing  the  action  into 
Court,  but  to  no  other  expenses:  Allows  accounts  of  the  s^d 
expenses  to  be  given  in,**  &c. 

**  Note.'^The  fund  in  fnedio  being  assigned  to  Mrs  Rose,^nd 
her  assignees  whatsoever,  by  a  simple  destination,  sbe  is  fiar 
of  the  stun,  and  the  persons  substituted  as  her  truf^tees  for  cer- 
tain purposes,  have  only  a  sf}es  succesnonis.  As  Mrs  Rose,  her- 
self, therefore,  if  of  a  sound  mind,  might  have  uplifted  and  dis- 
ehsfged  Ais  sam,  it  follows  tfaat  the  committee  of  her  peraoa  in 
Bngland  may  do  so  likewise,  beiog  bound,  however,  to  spply  it 
agreeably  to  the  powers  conferred  upon  him  by  the  Court  of 
Chancery.  Thomson  and  Borrowman,  as  the  substitutes,  have 
neither  title  nor  interest  to  oppose  the  claim  of  the  committee. 
If  be  do  not  so  applv  the  money  during  Mrs  Rose*s  life,  or  if  h# 
ansapply  it,  they  will  have  action  agaiaat  him  aader  their  righti 
at  present  contingeot,  but  which  will  then  becoflM  vested,  sad 
may  call  him  to  account,  and  therefore  action  has  been  resenrea 
to  them.  Payment  of  the  bond  being  offered  by  Grant,  the 
nominal  raiser,  at  Martinmas  1831,  to  the  known  agents  of  Mr^ 
Rose  in  Scotland,  and  that  offer  not  being  accepted,  it  is  thought 
inteiest  subsequently  canaoc  be  demanded  at  a  rate  exceeding 
bank  intBiatt.  Grant,  who  pays  the  boad,  ia  entitled  to  aa  as^ 
sigoation  from  the  oommi|tee,  that  ha  may  opontte  his  relief 
firora  Macmillan's  representatives,  if  necessary,  and  the  committee 
has  no  interest  to  refuse.  It  is  also  his  interest  to  have  an  as-. 
signation  for  his  security  from  Thomson  and  Borrowman,  in 
respect  of  their  contingent  Hgbt,  and  it  is  a  mistake  to  suppose 
that  the  assignation,  beiog  a  joint  oue,  will  import  any  adinis* 
sioo  oa  the  part  of  the  committee  that  Thomson  and  Borrow^ 
man  have  ao^  right  to  prevent  him  from  uplifting  the  money,  of 
to  interfere  m  the  iq^ni^ement  of  it  after  it  is  uplifted." 

Sir  George  Rose  reeiaimed  against  the  abotre  mler^ 
locutor,  in  so  far  as  it' did  not  find  him  entitled  to 
legal  interest  on  the  bond  from  Martinmas  1831, -^-to 
the  expenses  of  disoassing  tbe  claim  of  Messrs  Tbom-' 
son  and  Borrowmaa  i^nst  themselrea  personally* 
and  to  the  expenses  of  the  disoassioji  with  Mr  Grant 
agwnst  him  peraonally. 

Messrs  Thomson  and  Borrowman  reclaimed,  in  sti( 
far  as  they  were  not  ranked  and  preferred  to  the  ex- 
tent of  preservii^  their  conditional  or  eventual  r'^hta 
as  trustee^  aad  ia  so  {ar  as  they  were  not  found  on-» 
titled  to  expenses  against  Sir  George  Rose ;  and  they 
prayed  the  Court  1  at  a4l  events,  to  ftnd,  that  if  they 
were  not  entitled  to  be  ranked  and  preferred  as  above 
meationed,  they  were  not  bound  to  concur  in  any  dis- 
charge or  assignation  of  the  dabt. 

Tho  Cowt 

**  Recal  the  interlocutor  reclaimed  against,  in  so  far  as  it  finds 
that  tbe  claimants,  Messrs  David  Thomson  and  Robert  Borrow- 
man, are  bound  to  concur  in  an  assignation  of  the  debt  in  ques- 
tion in  favour  of  the  pursuer  of  the  muUiplepoinding :  Q^iioad 
ultra,  adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the 
desire  of  tbe  reclaiming  pote  for  Messrs  Thomson  and  Borrow- 
man, and  decern :  Further,  find  Messrs  Thomson  and  Barrow- 
man  personally  liable  to  Sir  Geoi^e  Rose  and  his  mandatory 
Tor  the  expense  incurred  by  them  m  the  discussion  with  thesa 
parties,  and  remit  the  account,*'  &c. 


Loed  Ordinm^,  ConBbeuse.«->For  «ir  Geoi^e  Rose,  Bean  of 
Faculty  (Hope>and  Giobaai  SfMdai;.X  Mbirhmyaad  A.  Hpwb^- 
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den,  W.S.,  jtgenti.^-^For  Menn  Thornton  and  Borrowmani 
D.  M'Neill  and  BaiHie;  Thomion  and  Elder,  W.S.,  Agenis — 
For  Mr  Grant,  Keay  and  Moncreiff;  Party,  jtgent,'-^Mt  Bell, 


9lh  June  1835. 
Second  Division. — (J.  R.) 

No,  S07.  —  Lieutenant-Colonel  J.  Gordon  of 
Cluny^  Pursuer^  v.  James  John  Fraser,  D^ender, 

ProceM — Submission — A  party  having  kepi  up  variout  tteps  of 
'  a  tubmiuioHt  and  the  Sheriff,  having  decerned  againU  him  for 
dettvery,  at  the  suit  of  the  other  party  in  the  tubmitsionf  who  had 
been  authorised  by  the  arbiters  to  apply  to  the  Judge  Ordinary-^ 
the  Court,  in  an  advocation,  remitted  simplidter,  and  refused 
to  conjoin  the  advocation  with  a  reduction  of  the  submission. 

The  defender  had  borrowed  up  a  variety  of  steps 
in  a  snbmission  pending  between  him  and  the  par- 
8uer,  Colonel  Grordon,  to  Messrs  Patrick  Cockburo 
and  Thomas  Guthrie  Wright,  accountants  in  Edin- 
burgh. He  refused  or  delayed  to  return  these  steps 
of  the  snbmission  when  called  upon  to  do  so ;  and  the 
derk  to  the  submission  not  having  the  means  of  com- 
pelling their  return  by  a  caption  in  the  usual  manner  as 
m  an  ordinary  action,  the  arbiters,  by  R  minute,  autho- 
rised the  pursuer  to  apply  to  the  Judge  Ordinary. 
He  accordingly  presented  a  summary  application  to 
the  Sheriff  of  Edinburgh,  but  the  defender  contrived 
to  protract  decerniture  against  him,  by  insisting  on 
being  heard  on  the  merits  of  the  submission,  and  on 
the  propriety  of  the  arbiters  issuing  any  order  against 
him.  The  Sheriff  rejected  these  pleas,  and  decerned 
in  terms  of  the  prayer  of  the  petition.  The  defender 
then  advocated ;  and  having  brought  a  reduction  of 
the  submission  itself,  he  insisted  that  the  one  should 
be  conjoined  with  the  other;  but,  after  all,  he  allowed 
the  other  party  to  get  judgment  in  the  advocation 
against  him  by  default,  and  was  then  reponed  on  re- 
daiming. 

«  The  Lord  Ordinary,  on  25th  Febrmry  1835,  pro- 
nounced the  following  interlocutor  and  note : 

*'  Repels  the  reasons  of  advoration,  dismisses  the  same,  and 
remits  the  cause  simplieiier  to  the  Sheriff,  and  decerns :  Finds 
the  advocator  liable  to  the  respondent  in  expenses,  and  remits 
the  acGoant,**  &c. 

*'  iVbto,— -The  question  here  is,  whether  the  advocator  is  en- 
titled viafoeti  to  stop  all  proceedings  in  the  arbitration,  after  the 
Coart  have  three  times  decided  that  no  interdict  against  the  ar- 
biters' proceeding  oould  be  granted,  notwithstanding  the  depen- 
dence of  the  process  of  deeUrator.  The  Lord  Ordinary  thinks 
the  principle  thereby  determined,  conclusive  of  the  present  case. 
But  he  also  thinks  this  case  much  clearer.  For,  be  the  advo- 
cator right  or  wrong  in  any  or  all  of  his  pleas  in  ^he  other  pro- 
cesses, he  has  no  right  to  take  the  law  into  his  own  hands.  That 
is  what  he  is  here  doing,  b^  illegally  withholding  the  papers,  in 
the  face  of  the  demand  ot  the  adverse  party,  and  the  express 
order  of  the  arbiters.  That  is  not  a  legal  way  of  tiying  any 
question  whatever.  The  advocator  insisted  that  this  case  should 
be  remitted  to  the  declarator.  A  motion  to  the  same  effect  had 
been  made  before,  by  a  different  counsel,  and  refused  by  the 
Lord  Ordinary.  Bui  there  is  no  such  plea  in  the  record.  Though 
there  were,  or  though  it  should  be  held  to  be  competent,  without 
■  plea,  to  make  such  a  motion,  the  Lord  Ordinary  is  very  deariy 
of  opinion  that  there  is  no  such  contingency  as  to  call  for  any 
such  remit,  and  that,  in  the  circumstances  of  the  case,  it  would 
be  extremely  unjust  to  grant  such  a  demand.  The  advocator 
bas  here  demonstrated  by  his  whole  proceedings,  that  his  whole 
object  in  the  processes  of  suspension,  and  specially  in  this  pro- 
ness,  ia  to  gain  time,  in  order  that  the  submissions  may  fall ;  and 


after  having  failed  in  three  processes  of  sospension  ind  interdict, 
he  has  now  taken  the  matter  into  his  own  bands,  by  gettiag  poi- 
session  of  the  arbitration  process,  and  refusing  to  return  them  to 
the  clerk.  Since  the  present  advocation  came  into  Court,  be 
has  pursued  the  same  object,  by  letting  decree  pass  after  the  re- 
cord was  closed,  and  then  obtaining  a  judgment  reponiog  him. 
And  now,  when  nothing  remains  but  to  debate  the  0Buae,be 
moves  a  second  time  that  it  be  remitted  to  the  declarator.  The 
Lord  Ordinary  is  of  opinion,  that  the  merits  of  it  have  no  depen- 
dence on  the  declarator,  and  that  to  accede  to  such  a  motion 
would  be  virtually  to  decide  in  opposition  to  the  repeated  judg- 
ments of  the  Court,  and  to  defeat  the  interest  of  the  respoa- 
dent." 

The  defender  reclaimed ;  but  the  Court,  without 
hearing  counsel,  adhered  with  expenses. 

Lord  Ordinary,  Moncreiff.  — Act.  Russell ;  James  Bennett, 
W.S.,  Jgent.'-'Jlt.  Buchanan;  J.  J.  Fraser,  Agent. — Mr  Fer- 
guson, Clerk, — [J.R.] 

lOihJtuie  1835. 

FiEST  Division.— <  O.  D. ) 

No.   808. — John   Malcolm   (Baird's    Executor- 
Creditor),  Pursuer^  v.  The   West   Lothun 
'  Railway  Compaxy,  Defenders. 

Partnership — Joint  Adventure — Liability — A  party  subteribin* 
Jor  another,  wthout  authority,  for  certain  shares  in  a  joint  sd- 
venture,  held  liable  to  rdieve  the  partners  of  a  proportional  skart 
of  the  loss  sustained  by  the  adventure. 

In  1824,  several  gentlemen  became  anbscribers  for 
the  formation  of  a  railway  from  the  Union  Canal  at 
Ryal  to  Whitburn  and  other  places.  The  late  Mr 
Hugh  Baird,  civil-engineer,  made  the  necessary  sor- 
veys,  &C.,  for  which  an  account  was  incurred  to  him 
of  £215,  1.  10.  The  defenders,  Messrs  Hendenon, 
M'Callum  and  Burns,  subscribed  for  shares  to  tbe 
amount  of  £500  each,  and  the  defender,  Mr  Weddell, 
to  the  atnount  of  £  1000.  Mr  Hugh  Baird  sobsertbed 
for  two  parties.  Miss  G.  H.  Baird  and  Mr  J.  H.  Bsird, 
in  the  following  terms :  "  H.  Baird,  for  C.  H.  Bairdf 
£200."  ••  H.  Baird  for  J.  H.  Baird,  £200."  ITie 
subscribers,  who  were  about  eighty  in  number,  were 
incorporated  by  Act  of  Parliament,  6th  Geo.  IV.  c. 
169,  passed  22d  June  1825,  which  declared  them  to 
be  liable  to  theextentof  their  respective  subscriptions. 
The  Act  bore,  that  it  should  become  void  if  the  rail- 
way was  not  completed  within  four  years.  Two  calls 
of  two  per  cent,  each  became  payable  on  the  subscrip- 
tions, to  defray  expenses,  on  19th  January  1825,  sm 
19th  September  1826.  No  steps  having  been  taken 
to  complete  the  railway,  the  Statute  was  allowed  to 
expire.  Mr  Hugh  Baird  died  in  embarrassed  cir- 
cumstances in  September  1827  ;  and  the  pursuer  bar- 
ing confirmed  executor-creditor  to  him,  brought  tbe 
present  action  for  payment  of  the  aboye-menttooed 
account  due  to  him  for  the  surreys,  &c  The  action 
was  directed  against  the  West  Lothian  Railway 
Company,  at  a  company,  and  George  M'Callum,  Tho- 
mas Burns,  James  Weddell,  and  William  Henderson, 
'*  as  individual  subscribers  to  the  said  andertakinff 
to  the  extent  only  of  the  stock  subscribed  by  them 
respectively."  Miss  C.  H.  Baird  and  Mr  J.  H.  Baird 
both  disclaimed  haring  given  any  authority  to  Hugh 
Baird  to  subscribe  for  them,  and  refused  to  hold  them- 
selves liable  as  subscribers.  In  defence  against  tbe 
present  action)  tbe  defendersi  Messrs  M^Callam,  Barost 
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Weddell  and  Henderson,  pleaded — I.  That  the  par- 
tner was  not  entitled  to  single  them  oat,  they  being 
onljT  four  indi?idoal  subscribers,  and  to  oonclnde 
against  them  for  the  full  debt,  but  ought  to  have  call- 
ed all  the  individual  snbscribers. — II.  That  Mr  Hugh 
Baird  having  had  no  authority  from  Miss  C*  IL  Baird 
and  Mr  J.  H.  Baird  to  subscribe  for  them,  must  be 
liable  to  the  company  to  the  extent  of  £400 ;  and  as 
that  sum  exceeded  the  debt  now  claimed,  the  pursuer, 
as  in  Mr  Hugh  Baird  s  right,  could  get  no  decree  for 
the  debt  sued  fur,  till  it  was  ascertained  that  Mr 
Baird's  proportion  of  the  debts  of  the  company  did 
not  exceed  or  equal  the  account  in  question ;  or,  at 
all  events,  that  the  pursuer  must  give  credit  for  the 
two  calls  of  two  per  cent,  each,  and  bind  himself  to 
pay  Mr  Baird*s  proportion  of  any  other  sums  which 
might  be  found  due  on  the  shares  subscribed  for  by 
him. 

The  porsoer  having  intimated  his  readiness  to  call 
all  the  subscribers,  provided  the  defenders  would  fur- 
nish a  list  of  those  they  alleged  to  be  partners,  the 
defenders,  from  a  number  of  the  names  being  obliter- 
ated, and  there  being  no  mandates  by  others  for  whom 
third  parties  had  subscribed,  found  it  impossible  to 
famish  such  a  list ;  apd  the  Lord  Ordinary  (Core- 
house)  therefore  repelled  this  preliminary  defence, 
reserving  its  e£Fect  on  the  merits.  Thereafter,  on 
advising  a  closed  record,  his  Lordship,  on  6th  February 
]83o, 

*<  Finds  tbst  the  claim  of  the  pursuer,  as  execator-creditor  of  tbe 
late  Hugh  Baird,  against  tbe  West  Lothian  Railway  Company, 
is  instructed  to  the  extent  of  j£2 15,  I.  Id  with  interest  as  li- 
belled, under  deduction  of  £60  paid  to  account  since  tbe  present 
action  was  raised,  and  interest  from  tbe  date  of  that  payment : 
Finds  that  tbe  defenders,  M'Callum.  Burns,  Weddell,  and 
Hendenon,  as  partners  of  tbe  said  company,  are  liable  dngtili  in 
toUdum  for  that  sum,  but  each  only  to  the  extent  of  hb  share 
or  shares  of  tbe  capital  stock  of  the  company :  Finds  it  admitted 
that  tbe  said  Hugh  Baird  became  a  subscriber  to  the  company 
in  the  names  and  lor  behoof  oC  Mr  J.  H.  Baird,  and  Miss  C 
H.  Baird,  to  the  extent  of  four  shares  each :  and  finds  it  sd- 
mitted  that  be  did  so  without  authority  from  thoSe  persons,  or 
that  no  authority  from  them  can  now  be  produced :  Finds  that 
two  calls  were  made  on  the  subscribers  of  two  per  cent,  on  each 
ahare,  amounting  to  ^16  on  the  said  eight  shares,  payable  in 
January  1825  and  September  1826;  and  for  that  sum,  with  in- 
terest from  the  terms  of  payment,  sustains  the  defenders'  plea 
of  retention  hoc  statu ;  and  for  the  said  sum  for  which  tbe  de- 
fenders are  now  found  liable  under  the  deductions,  and  subject 
to  tbe  right  of  retention  shove  specified,  decerns ;  reserving  all 
qoestions,  quoad  uUra,  between  the  parties,  either  as  to  a  claim 
for  farther  payment  on  the  part  of  tbe  pursuer,  or  of  coropeo- 
f^ation,  or  repetition,  or  on  other  grounds,  on  the  part  of  the  de- 
fenders, until  the  affairs  of  the  compsny  are  winded  up;  and 
also  all  claims  of  relief  at  tbe  instance  of  tbe  defenders  against 
each  other,  or  against  the  other  partners  of  tbe  said  company,  or 
those  who  may  be  liable  for  its  obligations :  Finds  the  said  de- 
fenders lisble  in  expenses,**  &c. 

*'  Note, — The  defeiiee,  that  all  the  partners  have  not  been 
called,  was,  of  consent,  repelled  as  a  preliminary  plea,  reserving 
its  effects  upon  tbe  merits  of  the  question ;  but  the  only  effect 
it  can  have  upon  tbe  merits,  relates  to  the  point,  whether,  if  tbe 
defences  are  repelled,  tbe  defenders  are  liable  tinguli  in  $oUdum^ 
or  pro  ratal  as  to  that  the  Lord  Ordinary  has  nu  doubt  that 
tbey  must  be  liable  m  aolidum  to  the  extent  of  their  shares.  Tbe 
aoiount  of  Mr  Baird*s  claim  for  surveys,  and  other  work  per- 
formed, is  instructed  by  tbe  books  of  tbe  company,  and  admitted 
by  tbe  defenders.  It  is,  therefore,  a  liquid  claim.  Doubts  hsve 
been  entertained  as  to  the  effect  of  a  person  subscribing  a  con- 
tract of  copartnery  in  the  name  of  another,  without  authority. 


The  decisions  in  the  cases  M<  Auky  o.  Benny,  and  Calder  th 
Downie,  referred  to  in  the  pleadings,  proceeded  on  special  cir- 
cumstances ;  and  neither  tbcwe  decisions,  nor  tbe  opinion  of  Mr 
Bell,  given  with  hesitation,  set  the  point  at  rest.  It  msy  be  sd- 
mitted,  that  in  a  question  with  third  parties,  not  partners  of  the 
company  (and  both  the  cases  referred  to  occurred  with  third 
parties),  tbe  unauthorised  subscriber  subjects  himself  directly  to 
the  liabilities  of  a  partner.  But  in  a  question  with  tbe  other 
partners  who  had  an  opportunity,  and  were  bound  to  examine 
bis  authority  before  they  admitted  him  to  subscribe,  the  more 
correct  view  seems  to  be,  that,  as  he  is  unquestionably  not  a 
partner,  so  be  should  not  be  subject  to  liability  farther  than  dam* 
age  can  be  qualified,  in  consequence  of  bis  unsutborised  subscrip- 
tion. If  that  be  the  case,  while  tbe  pursuer's  claim  against  the 
company  is  liquid,  there  is  no  liquid  claim  that  can  be  set  off 
against  him,  farther,  at  least,  than  to  tbe  amount  of  the  calls 
which  were  made  upon  tbe  partners  in  terms  of  the  Act  of  Par- 
liament. Until  tbe  affairs  of  tbe  company  are  winded  up,  and 
tbe  calls  upon  tbe  other  subscribers  made  good,  it  cannot  appear, 
whether  to  any,  or  what  extent,  the  assets  of  the  company  are 
insufficient  to  meet  its  obligstions,  or  what  damage  has  arisen 
from  Mr  J.  H.  Baird  and  Miss  Baird  being  falsely  represented 
to  the  company  as  subscribers.  On  that  ground,  the  Lord  Or- 
dinary thinks  that  tbe  pursuer's  liquid  claim  ought  not  to  be 
bung  up  until  a  claim  of  damage  against  bim,'-whicb,  if  it  ex- 
iste,  is  not  yet  liquid — shall  be  instructed  by  the  final  settlement 
of  the  affttirs  of  the  company." 

The  defenders,  M'Calloin,  Borns  and  Hendenon, 
reclaimed  ;  Weddell  had  died  daring  the  dependence 
of  the  action,  and  no  appearance  was  entered  for  his 
representatives. 

At  the  advising  on  27th  May, 

Lord  Mackenzie  said,  I  think  there  may  be  grounds  not  only 
for  ultimate  relief,  but  for  relief  in  the  meantime;  and  if  there 
be  relief  against  any  party,  must  it  not  be  against  a  party  who 
is  answerable  for  the  obligations  of  a  partner,  although  be  has 
not  the  rights  of  one?  I  say  nothing  more,  however,  just  now, 
than  that  I  wish  to  consider. 

Lord  Ot^/fft.— I  have  the  same  doubts  with  Lord  Mackenzie. 
I  think  tbey  flow  from  tbe  principles  of  the  Lord  Ordinary*8  in- 
terlocutor.  If  the  partners  were  bound  to  inquire  into  Mr 
Hugh  Baird's  authority  before  signing,  was  he  not  still  more 
bound  to  see  tbst  he  had  authority?  His  laches  was  much 
worse  than  theirs.  It  is  true  that,  in  point  of  law,  the  partners 
were  bound  to  see  his  authority  beforehand,  but  in  point  of 
practice,  where  a  man  of  respectability  signs  for  another,  no  in- 
quiry is  made.  Tbe  negligence  of  tbe  partners  was  no  greater 
than  is  daily  committed.  Suppose  that  the  Company  had  con- 
tracted debts  to  the  extent  of  je20,000,  which  tbey  paid,  and 
brought  an  action  of  relief  against  tbe  parties  for  whom  Mt 
Baird  subscribed,  for  a  proportion  of  the  debts  so  paid,  tbey 
would  hsve  said,  tbey  never  authorised  the  subscriptions; 
snd  that  would  have  been  a  good  defence.  But  suppose,  then, 
that  the  company  had  brought  an  action  against  Mr  Baird  him- 
self, could  he  hsve  msintatned  in  defence,  that  he  had  subscribed 
for  these  other  parties  without  authority? 

The  case  was  delayed  till  to-day,  when 

Lord  Baii^rajf  said,  I  have  formed  a  very  clear  opinion  in 
this  esse.  It  is  impossible,  from  the  terms  of  the  subsctip** 
tion,  to  bold  Mr  Hugh  Baird  to  be  a  partner.  This  was,  pro- 
perly speaking,  not  a  copartnery,  but  a  joint  adventure,  whicii  is 
the  same  thing,  however.  He  was  not  a  partner  in  the  jjoinC 
adventure.  But  the  same  effects  follow,  so  far  as  regsrds  this 
setion.  He  stood  patneS  in  tbe  shoes  of  s  partner.  Hs  waa 
not  entitled  aetivS  to  claim  a  share  of  the  profits,  hsd  there  beea 
any ;  but  he  was  as  much  liable  for  the  consequences  of  the  sub* 
scription  as  any  partner.  Tbe  question  then  is,  what  are  tbe 
coosequeDces?  Clearly  to  make  all  the  partners  liable  tinguli 
in  tolidum.  If  Hugh  Baird  had  brought  an  action  againat  a 
single  partner,  he  would  have  been  liable  for  one-half  himself. 
Here  there  are  three*  defenders  in  tbe  field,  and  be  is  bound  to  pay 
a  third  shsre,  or  whatever  his  proportion  may  be,  himself. 

Lord  Gtf/ies.— Mr  Hugh  Baird  is  lisble  as  a  partner.     I  said 
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wo  fonnerly*  and  I  boUl  the  nne  opinion  itSfl.  He  was  not 
entitled  to  draw  the  profits.  But  he  beeame  siilijeet  to  ell  the 
iMbiUties.  He  brings  hk  action  agaimt  these  three  paitners. 
The  defence  is,  you  are  as  niaob  Uahle  as  any  of  us*  I  see  no 
answer  to  that.  They  are  each  subscribers  to  the  extent  of 
Jf  500,  and  Baird  to  the  extent  of  ^400,  and  he  and  they  are 
liable  in  thb  relative  proportions. 

L^rd  Prnident. — Hugh  Baird  is  just  liable  as  the  persons 
wottid  have  been  for  wholn  he  subscribed. 

Lord  Mtiekenat* — I  am  of  the  same  opinion*  There  is  no 
•cession  for  raising  any  question  of  partnership  here,  for  the 
eompany  is  at  an  end.  There  are  no  profits  to  divide,  and 
there  never  were  any.  There  is  nothing  but  loss,  and  the  ques' 
tion  relates  to  its  di^ston.  The  pursuer,  as  in  Hugh  Baird's 
'liiioes»  must  bold  himself  as  one  of  the  defenders  in  the  action, 
•Uhougb  it  was  not  necessary  that  he  should  cite  hinssel^  He 
flsttst  jast  bear  bis  share  with  thoee  he  has  called,  and  the  same 
fole  will  hold  proportionally  in  a  question  with  others,  if  he 
brings  an  action  of  relief. 

Dean  of  FaeuUifj  for  defendert^-^We  are  willing  to  take  the 
proportion  at  one-siztb,  though  it  ia  rather  less  than  the  pnr- 
huer'stfaafe. 

The  Coort  pronoanced  the  following  interlocator^ 
(signed  19fch'  Jane  1835) : 

*'  Recal  the  interlocutor  reclaimed  against ;  find  that  as  the  de- 
ceased Hugh  Baird,  by  his  subscribing  for  J.  H.  and  C.  H.  Bairds, 
yritheut  autbdrity»  became  himself,  as  much  as  the  defenders,  ac- 
cording to  the  extent  of  their  subscriptions,  liable  for  the  debt  li» 
belled,  the  pursuer,  as  his  executor-creditor,  is  only  entitled  to 
five-iixths  of  the  sum  of  J^l5,  1.  I0„  with  interest  as  libelled, 
nnder  deduction  from  said  sum  of  £60  paid  to  account,  with  in- 
terest from  the  date  of  that  payment  from  the  defenders ;  and  sus- 
tain the  defenders*  plea  of  retention  hoc  Haiup  to  the  extent  of  the 
^all  otJt  1 6  payable  in  January  1825  and  September  1826,  with  in* 
terest  from  the  terras  of  payment,  and  decern  and  declare  accord- 
ingly ;  reserving  all  questions,  quoad  tiiifro,  between  the  parties* 
either  as  to  a  claim  for  farther  payment  on  the  part  of  the  pursuer, 
or  of  repetition,  or  on  other  grounds,  on  the  part  of  the  defenders, 
until  the  affairs  of  the  company  are  wound  up,  also  all  claims 
of  relief  at  the  instance  of  the  defenders  against  each  other,  or 
at  their  instance  or  the  pursuer's,  against  the  other  partners  of 
the  said  company,  or  those  who  ma^  be  liable  for  its  obliga- 
tions ;  Find  no  expenses  due ;  and  in  respect  of  the  joint  mi- 
nute now  lodged  for  the  parties,  decern  against  the  defenders  for 
the  sum  of  j£  171,  5.  4.,  bein^  the  amount  of  principal  and  in- 
terest due  under  the  foregoing  finding  of  this  date  (the  10th), 
and  for  intereiit  on  j^l  15, 18.  £,  being  the  principal,  from  the  said 
JOth  June." 

Lord  Ordimary^  Coreboose.— i#^.  Keay  and  George  Moir ; 
H.  Hatidystide,  W.S.,  AgetU.-^jdlt,  Dean  of  Faculty  (Hope) 
and  Whigham;  JDavidson  and  Syme,  W.S.,  ^mti.-^6lr  fL 
Duudaa,  Ckrk.—iG.D,] 


lOth  June  1835. 

FfBST  Division.— (6.  0.) 

Mo.  309.— -William   Whitb,  Advacaior^  v.  Mr3 
Swan  or  Taaill*  Respondent. 

Expenses— Title  to  Pursue— Circumj|anc#f  tn  vAieh  an  action 
being  diimiued  on  the  ground  that  f  although  tuhttofUiaUy  welU 
founded)  the  title  founded  on  in  Mupport  of  it  wat  different  from 
that  libelled — no  expenses  were  awarded  against  the  pursuer, 

Mrs  Tfaill,  as  acting  for  behoof  of  berself  and  the 
other  children  of  William  Swaoi  broagbt  an  action 
against  the  defender,  before  the  Sheri£F  of  Ayrshire,  for 
£250  Sterling,  ae  the  price  said  to  be  recovered  by  the 
defender,  as  agent  for  William  Swan's  family,  from  a 
Mr  Baird,  to  whotn  the  defender  had  sold  William 
•6«rati's  liferent  lease  of  certain  houses.  Mrs  Traill 
iibelied  as  her  title  to  parallel  an  assigaation  said  to 


have  been  granted  hj.  William  Swan  in  fiivoor  of  hnr 
and  her  brothers  and  sisters,  bnt  It  tnmed  out  that  no 
snob  assignatibn  existed  or  was  extant,  and  that  the 
deed  in  favour  of  Baird,  the  purchaser,  bad  been  grant- 
ed direct  by  William  Swan  himself,  and  that  the 
money  had  been  deposited  in  a  bank  ttll  the  tssae  of 
some  dispute  as  to  the  uplifting  of  certain  of  the  rents 
assigned.  The  adrocator,  wIh>  had  acted  as  agent 
both  for  the  sellers  and  purchaser,  pleaded  that  the  re* 
spondent  had  no  title  to  pursue,  and  that  be,  theadvocft* 
tor,  was  not  the  proper  party  against  whom  the  action 
should  hare  been  raised.  After  a  Tariety  of  proceed- 
ings, Baird  was  called  as  a  party  to  the  action,  and  the 
Sheriff,  on  24th  January  1834  sisted  process  till  a 
valid  doeument  should  be  prodnead  under  the  hiiid 
of  William  Swan^  the  father,  homologating  and  autbo- 
rrsirtg  the  present  aetion  ;  and  theremer,  en  8tb  May 
1834,  the  document  ordered  having  been  produeed, 
the  Sheriff  decerned  against  the  defender  whits,  for 
the  prices,  reserving  action  for  the  disputed  rents,  ssd 
found  no  expenses  due.  White  having  advocated,  the 
Lord  Ordinary  (Gorehouse),  on  S2d  January  1835, 

**  In  respect  the  action  in  the  Inferior  Conrt  is  exprmlj 
laid  pn  the  ground  tlmt  the  respondent,  who  is  the  pursier,  lod 
the  other  members  of  the  fiunily  of  WiUiam  Swan,  hsd  «h> 
tained  from  him  an  assignation  to  the  lease  of  certain  lalgccti 
in  Cumnock,  to  which  the  prooeedioga  relate*  and  tbst  it  u 
admitted  that  no  such  assignation  was  ever  granted — Adrocata 
^e  cause ;  alters  the  interlocutor  of  the  Sheriff,  and  sssoilxie$ 
the  advocator  from  the  conelusions  of  the  libel,  and  deeemst  re- 
serving action  to  the  respondent  agninst  the  advoeater  on  iH 
grounds  competent  in  law ;  but  finds  no  ezpenaes  dae,  eidM 
in  this  or  in  the  Inferior  Court. 

•'iVbte.— The  Lord  Ordinary  thinks  it  incoosbtent,  vitb  i 
doe  regard  to  the  forms  of  procedure,  that  the  pursuer  of  m 
action  should  be  allowed  to  depart  from  the  title  set  forth  is 
his  summons,  and  betake  himself  to  another  and  a  diffenit 
title,  althoagb,  if  libelled  at  first,  and  exduaiveiy,  the  Ittter 
night  bave  been  sufficient  to  support  his  action  (  and  ibis  niic 
has  been  adopted  by  the  Court  in  varioas  oases  to  which  the 
advocator  referred  in  the  debate.  At  the  same  time,  the  IM 
Ordinary  regrets  that  on  this  account  he  cannot  adhere  to  ik 
interlocutor  of  the  Sheriff,  which  be  thinks,  in  point  of  nl■(^ 
rial  justice,  was  correct.  The  whole  ease  has  originated  fn« 
the  advocator  aeting  as  agent  both  for  the  seller  and  perehstat 
in  the  transaction.  If  he  bad  acted  as  agent  for  the  sdlcr  sitae, 
be  might  have  suggested  at  once  the  mode  of  giving  a  psrfo^ 
good  title  to  the  purchaser,  and  of  consequence  have  obtained  the 
price  for  bis  client.  Instead  of  that,  in  bis  other  chancter  if 
agent  for  the  purchaser,  he  states  difficulties,  if  not  friroloss) 
such  as  might  easily  have  been  removed,  bad  tbeeeller  been  veil 
advised  ;  and  in  the  meantime  retains  the  price  paid  by  tbepor- 
chaser  in  his  own  bands,  or  placed  under  his  coatiDl,  fraa  the 
date  of  the  transaction  in  ISSS,  till  the  present  dnie.  In  thew 
circumstances,  it  ia  thought,  that  although  successful  n  thb 
suit,  lie  is  not  entitled  to  expenses  of  process.** 

White  reclaimed,  in  so  far  as  he  was  not  foand  en< 
titled  to  expenses ;  but  the  Court  unanimiously,  ssd 
withottt  dtmcttliy,  adhtredy  and  found  the  advocator 
liable  in  the  expenses  of  this  advocation. 

Lord  Ordinary,  Gorehouse. — Act,  P.  Robertaoo  and  Cnv- 
furd;  Robert  Auld,  S.S.C.,  Jeent.^Jli.  Dean  of  Facolt; 
(Hope)  and  Robert  Thomson;  James  M'Cook,  W.S.,  dgeni- 
^S.,  Clerk LC.2?.] 
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lOih  June  18S5. 

Spcowo  UivisioN.-^W.  H.  D.) 

N9.  310.— Thomas  Mackbnsib,  Suspender,  v.  Thb 

Rev.  John  Mackenzhb,  Charger, 

llaiMe,  Btpttit  of — Liabilitj  of  Ucritora^-^  mmur  kamng 
b€€m  fv;MM  in  1821,  lo  the  anUrfotHon  both  of  ike  mitmier 
0/  tht  paritk  mH4  the  Pretty tertf^  ikouek  not  tieelnrtd  **fH^ 
— Found  that  there  imm  no  ground  to  tuppert  another  apptieo^ 
tiom,  bjf  the  eamt  pert^  for  additioHi  thereto,  ottho  eepenee  ^f 
the  heritartf  ten  yemn  thereafter^ 

In  IWl,  ilia  eharger,  Che  inanmbeni  in  (he  pftrish 
of  Lochcttrron,  preiteiited  an  applicalion  to  iha  Free* 
bytery  of  Lachaarron  for  repaira*  and  an  addition  to 
hra  manae,  and  for  new  offces.  The  Presbytery  ap- 
pointed a  Tiaitation,  at  whleh  the  coinplainer'a  prede- 
cenaor  appeared,  and  roluntarily  offered  to  repair  the 
manse  tboroaghly ;  to  bvild  a  new  wing  to  lt{  toereel 
oerUMS  new  oficea»  and  repair  olliera»  iaeloding  the 
barn — all  aeeording  to  plant  and  tpecifteatiena  laid  en 
the  table  of  the  Presbytery,  and  engrossed  in  their 
minutes.  The  charger,  as  these  minutes  bear,  "  being 
asked  by  the  moderator,  if  ho  was  satisfied  with  the 
accommodations  as  i^ecified  particularly  in  each  of 
the  specifieaCioDS,  as  now  lodged  on  the  Presbytery 
table  ?**  did  answer  ^  he  was,  which  the  Presbjrtery 
considering,  have  unanimoosty  come  to  the  resolution 
to  grant  decreet  for  the  same."  They  aoeordiugly 
decerned  for  the  sam  of  £6Sd,  12.  2. 

Thereafter,  but  before,  the  additions  were  execated, 
the  cbargpor  applied  for  some  farther  accommodation, 
which,  on  the  recommendation  of  the  Presbytery,  the 
heritors  agreed  to  execute  to  an  extent  not  exceeding 
£20  Sterling.  The  charger  on  this  again  expressed 
his  natisfaction,  in  a  letter  to  the  heritors,  of  date  6th 
May  I822ft  which  bears  as  follows ; 

**  I  hereby  declare  myself  perfectly  saiUfied  with  what  yoa 
hnxe  agreed  to."  And  further,  **  1  also  engage  to  have  the 
boildinii,  and  otber  aftehttions  noVr  agreed  to  be  made,  approved 
of  by  the  Presbytery,  along  with  those  decerned  hit  by  the  de* 
ereata  of  Augast  and  November  last.** 

The  snm  thus  paid  by  the  heritors,  so  recently  as 
1822,  in  repairing  and  making  additions  to  the  manse 
»nd  offices,  amounted  to  upwards  of  £650  Sterling. 
The  buildings  and  repairs  were  duly  executed  accord- 
rng  to  the  plans  and  specifications,  and  were  taken  off 
Che  hands  of  the  tradesmen  by  the  Presbytery,  with- 
out tbetr  howevsr  declaring  the  manse  free.  Hie 
accommodations  thns  prorided  for  the  incumbent  were 
a»  follow :  In  the  old  manse,  on  the  ground  floor,  par- 
lour, dining-room  and  pantry;  on  the  second  floor, 
two  bed-rooms  and  a  bed  closet ;  and  in  the  attics  the 
name.  In  the  additions  of  18^,  kitchen,  servants' 
room,  dairy,  large  pantry,  a  bed-room,  nursery,  study 
md  bed-room;  and  in  the  oflices,  stable  for  four 
horses,  bvre  for  fire  cows,  calf  or  stirk  byre,  cart-shed, 
bum,  kiln  and  necessary-hoose.  The  rooms  in  the 
iiNinse  were  not  Tory  large,  but  it  was  maintained  br 
cfio  saspender  that  the  whole  accoQimodation  was  suf- 
ficient and  appropriate  to  the  circumstances  of  tho 
parish  and  extent  of  the  stipend,  which  was  only  £150, 
made  vp  in  part  from  the  Government  grant  for  small 
livings. 

In  J  692,  ten  years  ^Xtw  the  former  addition  and 
repairs,  the  charger  again  applied  to  the  Presbytery 


for  repatra  and  flurther  additions  to  the  maaaa  and 
offices.  In  eonaeqnenoe  of  this  application,  the  Proa* 
bytery  hold  a  maettng  at  Loohcarroa  00  19th  DaeanH 
her  1832,  at  which  a  tradesman  cited  br  the  ohaivar 
attended,  as  did  also  one  repaired  by  the  sttspencfers 
and  these  two  tradesmen  wove  appointed  br  the  Pros* 
bytery  to  laspeat  the  manae  and  officea,  and  report  on 
their  atate.  A  detailed  report  was  acaardingly  lodged 
by  them,  whiob  was  engrossed  in  the  minotea  of  Fres^ 
bytery,  and  the  geaeral  import  of  which  waa»  that  th# 
manse  and  offices,  though,  reqairing  eertaui  rapatva 
apeaified  in  their  report,  were  aufficient,  and  aapaUi 
of  being  put  in  a  state  of  complete  repair.  The  PfOft* 
bytery,  on  coasideving  this  report,  founds  Is/f "  That 
oertain  repairs  are  rsqainid  for  the  manso  and  oAaes; 
and,  2//,  that  the  gardea  wall  is  too  low,  and  out  of 
repair;"  aad  thoy  delayed  further  eoasideratio«  of 
tiio  matter,  partly  heoaoae  the  aaasoa  was  not  proper 
for  bailding,  and  partly  to  aCord  ^  the  heritors  aad 
incumbent  an  opportunity  of  comkig  to  an  mideratand* 
ing  regarding  any  additiwM  which  may  be  doomed 
right  to  giro  to  tbasa  acoomasadatioaa.'*  The  hari* 
tors  at  oaae  aonseated  to  axecnto  all  the  repairs  ro- 
ported  by  the  tradesmen  to  bo  neeeaaary,  aad  to  make 
the  proposed  addition  to,  and  repair  upon  the  gpardoA 
wall ;  but  considering  the  demands  fbr  further  addf* 
tions  to  the  manse  and  offices  to  be  incompetent  ami 
improper,  they  refused  to  accede  thereto.  This  reso- 
lution was  formally  intimated  to  the  Presbytery,  at  a 
meeting  held  by  them  relative  to  the  matter  in  ones-' 
tien,  on  26th  Febrnary  lHd3,  at  which  Mr  John  Ptrio 
appeared  on  the  part  of  the  suspender,  and  produced 
a  mandate  from  his  constituent,  dated  18th  February 
1833,  authorising  him  to  attend  the  meeting,  and  fte 
adjournments.  If  any,  and  to  consent  to  the  executioii 
of  the  repairs  specified  in  the  report  lodged  with  tbo 
Presbytery  on  20th  December  1832,  by  John  Mack- 
intosh and  Roderick  Pinlayson,  house-earpentere ;  to 
agree  to  the  erection  of  a  garden  wall,  to  be  boilt  of 
the  height  and  of  the  materials  sanctioned  by  law, 
bnt  decidedly  to  object  to  any  additions  being  mado 
to  the  present  manso  and  officos.  Mr  Pirie  stated, 
that  he  was  then  ready  to  agree  on  the  part  of  hii 
constituent,  and  in  terms  of  his  mandate,  that  the  ra« 
pairs  reported  by  the  tradesmen  employed  to  inspeel 
the  build  inn  in  December  last  as  necessary,  be  da« 
cemed  for  dj  the  Presbytery,  and  that  he  would  re« 
sist  the  granting  of  any  additions  thereto.  The  meet- 
ing was  adjourned  till  the  1st  of  March,  when  the 
incnmbont  produced  to  the  Presbytery  certain  plan^ 
and  specfficatians  of  the  additions  proposed  by  htm, 
and  thereupon  the  following  procedure  took  plaeo: 
The  Presbytery  fonnd, 

**  li/.  That  the  manse  of  Loebcsrron,  although  it  if  declared  in 
the  tradefiiQen'a  report  capable  of  beiii^  repaired,  is  yet,  on  ac- 
coant  of  Che  stDafhiesi  of  the  apsrtmenci,  and  the  smokinesa  of 
the  ebioiaeya,  intufflrieiit  and  snfit  for  the  coarf^rf able  aceonme- 
datioa  of  the  iMiMilMiit  and  his  family.  Ifd,  That  the  harn. 
ev^n  althou^^h  it  were  repaired  according  to  the  report,  woold, 
00  account  of  its  sheltered  situation,  be  unfit  for  seasoning  the 
incumbent's  crop ;  snd,  from  its  small  sise,  incapable  of  contain- 
ing it.  3<f>  That  there  is  nsithsr  a  pig-stye  ngr  a  poaltry-hoiua 
00  tbs  gleh«  of  {ipcb^arroA  :*' 

They  tharafora  raaolrid  «poi|  cartais  apoaiiiad  buMd- 
lags,  aeeording  to  plana  and  speaifieathma  lo  bo  tbora* 
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Bfter  eoniidered ;  and  that  the  repairs  to  the  manaey 
offices  and  garden  wall,  declared  necemary  in  the 
tradesmen's  report,  be  executed,  except  in  so  far  as 
they  would  be  inconsistent  with  their  resolutions ;  and 
they  enjoined  the  heritors  of  Loohcarron  to  provide 
plans^  specifications,  and  estimates  applicable  to  these 
additions  and  repairs,  betwixt  and  the  meeting  of 
Presbytery  to  be  held  at  Domie  on  the  2d  day  of 
April  thereafter;  on  all  which  Mr  Mackensie  took 
instrnroents  in  the  clerk's  hands,  and  craved  extracts 
against  the  resolutions.  Mr  Pirie  also  protested  on 
the  part  of  his  constituent,  and  took  instruments,  and 
craved  extracts. 

The '  Presbytery  finding,  from  this  protest  being 
taken^  that  there  was  no  iikelihood  of  the  heritors 
providing  plans  and  specifications,  in  pursuance  of  the 
injunction  to  that  efiect  laid  upon  them,  recommended 
to  the  incumbent  to  procure  such  plans  and  specifica- 
tions, to  be  laid  before  the  April  meeting.  The  Pres- 
bytery then  adionmed  to  the  2d  April.  At  this 
meeting,  **  the  clerk,"  as  the  minutes  bear, ''  read  an 
extract  of  a  letter  addressed  to  him  by"  the  suspender 

"  eallhig  for  extrecti  of  the  proceedings  of  this  meeting,  ■«  far  as 
they  may  relate  to  the  minister  of  Lochesrron's  claim  for  additions 
and  repairs  to  bis  manse,  oiBces,  &c. ;  and  hoping  that  the 
Presbytery  would  receive  this  letter,  addressed  to  their  clerk,  as 
equivalent  to  a  more  formal  protest  against  their  power  to  decern 
for  any  additions  to  the  manse  and  offices  of  that  parish.** 

There  was  also  laid  on  the  table  by  the  charger, 
specifications  of  his  proposed  additions  and  repairs, 
which,  with  certain  alterations,  the  Presbytery  ap« 
proved  of,  and  they  resolved  to  pass  decreet  for  those 
repairs  and  additions,  *'  as  soon  as  they  shall  have 
agreed  with  a  contractor  for  the  execution  of  the- 
same ;"  and  they  instructed  the  charger  to  advertise 
in  the  Inverness  newspaper  for  ofi^ers,  to  be  given  in 
to  their  next  meeting,  and  recommended  him  to  **  com- 
municate in  the  meantime  with  Mr  Mackenzie  of 
Applecross,  in  case  the  heritors  may  see  fit  to  under- 
take the  execution  of  the  work  themselves."  The 
communication  recommended  by  this  meeting  was 
made  by  the  charger  to  the  suspender,  who  returned 
an  answer,  which  was  laid  before  the  next  meeting  of 
Presbytery  on  the  1st  of  May,  and  engrossed  in  their 
minutes,  referring  to  the  protest  taken  by  his  manda- 
tory against  the  proceedings  of  the  Presbytery  on  the 
26th  of  February,  both  of  which  he  now  intimated 
were  to  be  followed  up  by  proceedings  in  the  Court 
of  Session,  to  establish  that  the  Presbytery  have  no 
power  to  decern  for  additions  to  the  manse  and  offices ; 
but  that  the  repairs  specified  in  the  report  of  Messrs 
Mackintosh  and  Finlayson,  lodged  with  the  Presby- 
tery on  the  19th  of  December,  would  be  executed  by 
the  heritors.  At  the  same  meeting  the  charger  stated, 
that  he  had  advertised  for  ofiers,  in  terms  of  the*  in- 
structions of  the  former  meeting,  and  had  received 
two,  the  lowest  of  which  amounted  to  £503,  19s. 
The  Presbytery  thereupon  pronounced  as  follows : 

'*  All  which  the  Presbytery  considering,  they  resolve  to  or- 
dain, as  they  do  hereby  ordain,  the  heritors  of  Lochcarron  to 
execute  the  said  additions  and  repairs  without  loss  of  time, 
— the  work  to  be  begun  on  or  about  the  middle  of  June  next, 
and  to  be  finished  by  the  end  of  July  1884;  decern  accord- 
ingly, and  grant  decreet  for  the  further  sum  of  £7,  lOs.  Steiiing, 
£ot  advertising,  procuring  plans,  and  clerk^s  fee,  amounting, 


with  the  sum  contained  in  the  lowest  of  the  absfe  estimatei, 
to  £511  Sterling,  against  the  said  heritors,  in  proportion  to 
tbetr  valued  rents  in  the  parish,  viz.  Thomas  Mackensie,  Esq. 
of  Applecross,  in  the  sum  of  his  valued  rent 

being  and  James  Madeod,  Esq.  of  Attsdsle,  and 

William  Mackenzie,  Esq.  trustee  for  said  property,  in  the  sam 
of  the  valued  rent  of  the  said  property  being 

•  and  they  beseech  the  Lords  of  Couneil  and  Sec. 
sion  to  interpone  their  authority,  by  granting  letters  of  homing, 
and  all  other  diligence  necessary  to  render  this  their  decreet 
effectual  against  the  said  heritors.  On  all  which  Mr  Mackenzie 
took  instruoaents  in  the  elerk*s  hands,  and  craved  eztrscts.** 

The  suspender  having  presented  a  bill  of  suspension, 
offering  to  execute  the  repairs  ordered  by  the  Pr»-. 
bvtery,  but  praying  for  leUers  of  suspension  of  the 
above  decree,  so  far  as  regarded  the  additions  to  the 
manse  and  oflSces,  Lord  Moncreiff,  Ordinary,  (13th 
July  18Sd.)  on  advising  the  same  with  answers,  pro- 
nounced the  following  interlocutor : 

«  The  Lord  Ordinary  having  considered  this  bill,  with  the 
answers  and  productions,  passes  the  bill  in  sohr  as  it  complains 
of  the  decree  of  the  Presbytery  in  regard  to  additions  to  be  made 
to  the  manse ;  but  quoad  vJlra  refuses  the  bill,  but  remits  to  the 
Presbytery,  %vith  instructions  to  require  the  heritors  to  execute 
the  repairs, — the  garden  wall,  the  alterations  and  repairs  on  the 
offices,  in  terms  of  the  specifications,  within  a  time  to  be  tpeei- 
fied  ;  and  failing  thereof,  to  decern  anew  in  terms  of  the  decrre 
complained  of;  the  work,  if  undertaken  by  the  heritors,  to  be 
executed  at  the  aight  and  to  the  satisfaction  of  the  Presbytery." 

His  Lordship  added  this  note: 

**  There  may  be  ground  for  making  the  additions,  upon  fall 
inquiry ;  but  at  present  the  Lord  Ordinary  thinks  it  a  strong 
case  to  demand  a  new  modelling  of  the  manse,  after  so  expensive 
an  adjustment,  to  the  declared  satisfaction  of  the  minister  and 
Presbytery,  so  recently  as  1822." 

The  suspender  being  doubtful  whether  the  bill  wm 
to  be  held  as  passed,  or  refused  auoad  the  additions 
to  the  offices,  presented  a  second  oil!  of  suspension  as 
to  them  ;  on  advising  which  with  answers.  Lord  Mea- 
dowbank,  Ordinary,  refused  the  same ;  but  the  Court, 
on  30th  November  1833,  recalled  his  Lordships  in- 
terlocutor,  and  passed  the  bill. 

The  suspender  therefore /7/^ff/i/^J— I. Thechai^rhar^ 
ing,  so  recently  as  1821,  declared  himself  satis6ed  with 
the  additional  accommodations  then  proposed  to  be 
provided,  and  with  the  plans  and  specifications  accord- 
ing to  which  they  were  afterwards  executed,  wasper- 
sonally  barred  from  now  demanding  furthei*  additions, 
on  the  ground  that  these  were-insufficient^ — IJ.  That 
it  was  incompetent  for  the  Presbytery  to  decern  for  ad- 
ditions to  the  manse  find  offices,  these  being  in  a  state 
of  substantial  repair. — III.  That  even  if  competent, 
the  additions  decerned  for  were  unnecessary,  inex- 
pedient, and  improper. — IV.  That  the  only  effect  of 
a  manse  not  having  been  declared  free,  was  to  reliera 
the  incumbent  from,  and  throw  upon  the  heritors,  the 
burden  of  keeping  in  repair  the  manse  as  it  exists, 
during  his  incunibency,  but  it  could  never  keep  ap 
any  claim  for  additional  accommodation — V.  At  all 
events,  the  heritors  were  entitled  to  have  whatever 
work  they  might  be  liable  for,  executed  by  themsalres 
at  the  sight  of  the  Presbytery. 

The  charger  maintained^.  That  the  manse  and 
offices  of  Lochcarron  never  haying  been  dechired/r^f, 
the  charger  was  not  legally  barred  by  the  repairs  and 
additions  executed  thereon  in  1822,  from  now  obuin- 
ing  such  farther  repairs  and  additions  as  are  suited  U) 
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the  cireiimstiiDces  of  tli9  parish,  and  requisite  for  the 
accommodation  of  his  family,  with  a  due  regard^  to 
their  health  and  comfort. — 11.  That  it  was  quite  with- 
in the  powers  of  a  presbytery  to  dacerfr  for  additions 
a«  well  af^yepairs.  to  a  manse  and  offices,  where  both 
app^«red  necessary  or  reasonable,  for  the  proper  ac- 
commodation of  the  incumbent  and  bis  family. — III. 
That  the  additions  and  repairs  upon  the  manse  and 
offices  of  Lochcarron,  for  the  execution  of  which  the 
Presbytery  had  decerned  in  the  present  case,  were 
indispensaoly  requisite  for  the  suitable  accommodation 
of  the  charger  and  his  family — IV.  That  the  heritors 
of  Lochcarron  having  refused  to  execute  the  repairs 
and  additions  in  <}ueiition  upon  the  manse  and  offices 
of  Lochcarron,  the  Presbytery  were  fully  warranted 
in  ]<ssuing  the  decree  now  sought  to  be  suspended. 

The  case  was  debated  at  great  length  before  the 
Lord  Ordinary,  when  his  Lordship  pronounced  the 
following  interlocutor  and  note : 

*«  1  hh  March  1835.— The  Lord  Ordinary  having  resumed 
eonsideration  of  the  delmte,  with  tbe  closed  record,  and  whole 
proceiis  finds  that  there  ia  no  evidence  or  relevant  aUegation  that 
the  fDHiiae  of  Lochcarron  is  at  present  in  such  a  state  of  general 
disrepsir  or  decay,  as  to  require  any  very  extensive  or  thorough 
repairs, — but  that,  on  the  contrary,  it  appears,  with  a  few  slight 
local  exceptions,  to  be  in  a  perfectly  sound  and  sufficient  condi- 
tion ;  and  finds  that  in  these  circumstances,  the  minister  baa  tio 
right  to  demand,  or  the  Presbytery  to  ordain,  any  additions  to 
be  made  to  the  said  manse,  at  the  expense  of  tbe  heritors ;  and, 
therefore,  and  to  the  extent  of  the  sum  charged  for,  as  the  esti- 
mated expense  of  such  additions,  suspends  tbe  letters  and  charge 
simplicUer^  and  decerns:  Of  consent  of  the  suspender,  finds 
the  letters  orderly  proceeded  as  to  tbe  three  last  articles  in  the 
fipecifiration,  amounting  together  to  tbe  sum  of  ^48,  14-s.,  and 
before  answer  as  to  the  only  remaining  article,  viz.  tbe  esti- 
mated expense  of  a  new  barn,  appoints  tbe  cause  to  be  enrolled, 
that  parttrs  may  be  prepared  to  state  in  what  raaoner  they  pro- 
pose to  establish  their  contradictory  allegations  m%  to  this  article 
rcRpeclively. 

**  Note Tbe  Lord  Ordinary  was  at  one  time  inclined  to  report 

this  case  to  the  Ck>urt.  But  on  the  whole,  he  has  thought  it  his 
duty,  having  beard  a  very  full  argument,  to  give  judgment  on  tbe 
only  point  very  much  questioned  at  tbe  debate.  The  decisions 
of  the  Court  have  no  duubt  varied  considerably  upon  this  point ; 
though  the  Lord  Ordinary  believes  there  is  no  instance  in  which 
additions  have  been  allowed  where  extensive  repairs  bad  been 
luade  only  ten  years  before,  and  where  tradesmen  of  the  Pres- 
bytery*8  own  appointment  had  reported  that  all  the  repairs  actually 
required  for  the  existing  fabric  might  be  executed  for  ^14.  In 
these  reitpects  tbe  case  comes  nearer  that  of  Dalmeny  than  any 
other.  But  the  Lord  Ordinary  has  been  most  moved  by  the 
views  which  appear  to  have  been  taken  hj  the  Court  in  the  most 
recent  case  which  has  occurred — that  ox  Strathblane,  1 0th  July 
1827,  (5  Shaw,  9ia)  The  report  of  the  actual  sute  of  the 
manse  in  that  case  exhibits  a  strong  contrast  to  the  present,— 
tbe  result  being,  that  the  floors  and  joisting  of  that  manse  were 
rotten  :  That  the  levels  of  the  different  stories  required  to  be 
altered  two  or  three  feet:  That  one  gabel  most  be  entirely 
rebuilt ;  and,  in  short,  that  the  expense  of  making  it  sufficient 
vrould  be  nearly  equal  to  that  of  building  a  new  manse.  Yet 
even  in  that  case,  there  were  difficulties  about  allowing  an  ad- 
dition ; '  and  in  point  of  fact,  it  ended  by  a  new  manse  being 
built.  It  is  impossible  too  to  overlook  the  near  and  strong 
analogy  of  the  rule,  now  finally  established,  as  to  additions  to 
parish  churches,  by  the  cases  of  Methvin,  14th  May  1828,  (G 
Shaw,  791),andof  Neilston,  1st  February  1831,  (9  Shaw,  370). 
There  bad  been  a  similar  fluctuation  in  the  earlier  decisions 
opon  that  question,  to  that  which  the  charger  refers  to  in  this. 
But  the  judgmenu  of  the  Court  in  the  two  last  mentioned  cases, 
and  the  affirmance  of  tbe  latest  of  them,  after  a  most  elaborate 
discussion  in  the  House  of  Lords,  has  at  last  finally  settled  tbe 
law  upon  views  aud  principles  which  the  Lord  Ordinary  feels 


to  be  directly  applicable  to,  and  he  humbly  thinks  deebive  of, 
the  present  case.'* 

The  charger  presented  a  reclaiming  note.  At  ad- 
vising, 

Lord  Jutiice'Cterk.'^'UndeT  the  whole  circnmstanceay  as  the 
manse  was  repaired,  and  additions  made  to  it  so  late  as  1821,  to>- 
the  satisfaction  not  only  of  the  Presbytery  and  heritors,  but  to 
that  of  the  present  minister,  to  the  extent  of  j£700,  We  canooc 
now  interfere  for  the  purpose  of  sanctioning  any  new  addition. 
That  is  out  of  the  question.  But  as  there  is  a  question  of  re- 
pairs, and  it  is  contended  that  they  are  unnecessary,  or  not  re- 
quired to  the  extent  sought,  and  as  the  minister  is  entitled  to  a 
habitable  tenement,  we  can  decide  nothing  till  we  have  the  re* 
port  of  some  competent  person.  I  am  therefore  for  making  a 
remit  to  that  efiVct. 

Lord  GUnUe. — I  think  so ;  and  T  can  see  no  reason  for  tbe 
minister  now  reprobating  what  he  approbated  so  late  as  1821. 

Lords  Meadowbank  and  Medwyn  concurred,  adding,  **  I  thought 
the  counsel  for  Appleeross  proposed  to  make  certain  repairs." 

/vory. '-To  the  extent  in  the  specification  approved  of  by  the 
Presbytery.  But  we  have  been  prevented  getting  access  to  the 
manse,  through  the  conduct  of  the  minister,  else  we  would  have 
done  so  long  ago ;  and  now  the  repairs,  in  consequence,  are 
much  more  extensive  than  they  would  have  been.  '  To  that  ex* 
tent  we  must  refuse. 

Lord  JuUiu'CUrk^-^ln  that  esse,  it  may  be  better  to  con* 
tinue  the  case  till  the  minute  be  lodged  by  Appleeross,  stating 
the  amount  of  repairs  he  is  willing  to  make.  The  minister 
must  have  a  habitable  dwelling;  but  as  it  is  stated  that  tbe  re- 
pairs now  required  are  much  greater  than  they  would  have  been, 
had  the  heritor  got  access,  when  be  wanted,  to  make  tbe  repairs 
approved  of  by  the  Presbytery,  we  muse  just  take  tbe  minister's 
conduct  into  consideration  in  awarding  expenses  when  the  esse 
comes  again  before  us. 

The  Coart  pronounced  the  foUoiring  interlocator : 

"  In  respect  that  the  manse  of  Lochcarron,  to  which  the 
question  relates,  was  repaired  in  1821,  to  the  satisfaction  both 
of  the  minister  of  that  parish,  and  of  tbe  Presbytery :  Find  that 
there  is  no  ground  to  support  an  application  for  any  addition 
thereto  at  the  expense  of  the  heritors,  and  with  this  explanation, 
adhere  to  the  interlocutor  of  tbe  Lord  Ordinary  submitted  to 
review  upon  this  head,  and  decern ;  and  with  regard  to  repairs, 
allow  a  minute,  now  lodged  by  the  suspender,  to  be  seen  for 
eight  days,  and  answered,  if  necessary,  and  appoint  the  ease  to 
be  then  put  in  tbe  roll,  superseding  in  tbe  meantime  further  ad- 
vising.'* 

Charger's  Authorities. — Cases  of  Botrophnie,  dd  July  1805. 
Avqpdale,  5th  December  1810,  affirmed  lath  July  1813.  Cath- 
cart,  ]80a  Kirkliston,  1808.  Anworth,  1812.  Strathblane, 
10th  July  1827. 

Lord  Ordinary,  Jeffrey. — ^ct.  Ivory,  Dunlop ;  Thomas  Mac- 
kenzie, W.S.,  jigent JU,  Dean  of  Faculty  (Hope),  Mnit- 

land ;  Mackenzie  and  Macfarlane,  W.S.,  Jgenta, — Mr  Thomson, 


Uth  June  1835. 
First  Division.— (G.  D.) 

No.  311. — Magistrates  of  Brschin,  Pursuers,  t;. 
Guthrie,  Martin  and  Company,  Defenders, 

Proving  the  Tenor— Adminicles-^ Cssas  Amissionis— /a  a 
/>roMii|g  of  the  tenor  of  a  decree  qfthiriuget  mid  to  hape  been 
loMt  or  deUroyed  in  the  rebellion  o/'1745,  there  beinjf  produced 
an  ancient  cop^f  apparently  taken  about  the  date  of  the  df 
cree,  and  also  a  more  modem  copy,  together  with  an  extract 
minute  of  Council  referring  to  an  old  act  of  thirlage — The 
Court  held  the  cssus  amisaionis  to  be  iuffleiently  tpecijied'-^*u$* 
tained  the  adminiclet,  and  allowed  a  proof. 

This  was  an  action  at  the  instance  of  the  Magis- 
trates of  Brechin  for  proving  tbe  tenor  of  a  decree  of 
thirlage,  said  to  have  been  obtained  in  1744.    The 
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tnmmomr  stated  that  the  panioera  beliered  that  the 
decree  was  lost  or  destroyed  daring  the  rebellion  of 
1745.  The  porsners  prodaced,  as  adminiclesi  an  an- 
cient copy  or  the  decree,  bearing  date  recently  after 
the  decreet  and  also  a  niore  modern  copT»  bearing  to 
he  taken  from  an  extraet  from  the  records  of  Brechin. 
There  was  also  produced  an  extract  minute  of  Coun- 
cil, dated  I8th  May  1674,  ordering  the  multure  to  be 
exacted  "  conform  to  old  use  and  wont,  and  the  old  act 
of  thirlage.**  The  defenders  objected,  that  it  wasne- 
cesnry  either  to  libel  a  special  caws  amissionUf  or  to 
prodoce  authentic  writings  (Stair,  4.  32. 5.),  neither  of 
which  requisites  were  complied  with  here.  Though 
jthe  record  liad  been  lost,  what  had  become  of  the  ex- 
tract of  which  a  copv  only  was  produced  ?  This  case 
was  different  from  that  of  a  disposition  or  sasine,  the 
tenor  of  which,  if  its  existence  was  once  proved,  was 
easily  understood.  Ansnered^  This  document  is  not 
of  the  description  which  can  be  extinguiihed  by  de- 
livery, and  which  would  require  the  statement  of  a 
specific  casta.  The  Magistrates  and  Council  are  a 
shifting  body,  and  can  only  state  their  belief,  that  the 
decree  was  lost  in  the  Rebellion.  The  first  adminicle 
is  dated  very  recently  after  the  date  of  the  decree,  and 
its  appearance  shows  that  it  is  of  an  ancient  date. 

Lord  Pmid^ii/.— -Tlw  entry  in  the  Couseil  books  of  16th 
Msy  1674  it  sutbciirie»  sod  it  refers  Co  the  old  set  of  tbirlsge. 

Lord  B9l$ir^9' — l"^'  question  just  now,  is  sot  whether  the 
tenor  be  proved.  I  think  the  adminicles  here  are  quite  sulBeient. 
The  copy  which  bears  to  have  been  taken  at  the  ttme,  is  evi« 
dently  of  an  ancient  date.  As  to  the  casing  I  think  a  very 
reasonable  one  is  assigned. 

Lord  Mackenxte, — There  is  a  very  fpood  eanii  aminivnit.  This 
copy  seems  to  have  been  a  double  given  off  at  the  time,  and 
probably  will  be  proved  so.  I  think  the  case  ie  a  very  safe  one 
to  allow  a  proof. 

The  Court  repelled  the  dilatory  defences — sustained 

the  adminicles,  and  allowed  a  proof. 

J€t.  Graham  Bell;  Graham  Binny.  W.S.,  Jgeni.^Ah, 
Currk;  Jasses  larie,  ^g^nl.— D.  CUrk.-^lG.D.} 


llth  June  1835. 

Fiaar  DivmQir.^G.  D.) 

No.  812. — TwEKDiE,  Purtuer^  v*  His  Cesditors. 

Cesaio  Booorum— ^tf  Jiiiker  bring  imprisomed  for  ike  atimeni  ^ 
kit  naiuroi  ekitdffotmd  entiHed  to  the  hem^  of  ihe  cessio,  on 
pojfing  ooer  2f.  per  week  (out  of  kit  wage*  qf  6t.  per  week)  for 
ike  aUmeni  of  the  ekUd, 

The  pursuer,  a  journeyman  wrightt  was  incarcerated 
for  £l7. 5s.  of  aliment  and  expenses  due  to  the  mother 
of  his  natural  child.  He  was  owing  various  other 
small  debts  arising  out  of  the  litigation  with  the  mother. 
It  was  stated  that  he  had  6s.  a-week  of  wages  from 
his  fiither,  besides  board  and  lodging.  The  Court 
wete  of  opinion,  that  the  p«rsaer  ought  to  give  2s. 
m^wmk  at  leatC  out  of  his  wages  fer  the  child's  aliment, 
and  that  he  must  settle  with  his  other  creditors  as  he 
best  could.  The  pursuer  was  accordingly  found  en- 
titled to  the  benefit  of  the  cessio^  on  condition  of  pay- 
ing aver  2s.  per  week  for  the  aliment  of  the  chiia. 
jta.  Ro.  ThosMon.— ^A  WiUiam  BelK— [O.  D.] 


nth  June  m5. 

SscOND  Division. — (J.  R) 

No.  Sl3. — Mrs  Blair,  &c.,  Advocators,  v.  Willi au 

Bryson,  Respondent. 

Process — /.  if  here  one  qfteveral  defendert  diet  befart  dec^etj  and 
kit  represent (Uivet  are  not  titled^  the  decree  it  nuU  at  against  $udk 
defender  and  kit  repretentatieet,'-^IL  Defendert  who  neglect  to 
intitt  tkoi  tke  repretentaiioet  of  a  deceated  d^Smder  tkaU  he 
eaiiodt  and  allow  the  proeett  to  proceed  erithout  that  being  ibH, 
until  decree  i$  pronounced  againti  thewh  are  not  afterwani*  ea» 
tilled  to  object  that  the  decree  it  null  on  account  of  tuck  omih 
tion.—'IIL  Where  a  summont  Itbelt  that  two  iHdivuluaUt  o» 
partnert  of  a  eompoM/^  are  liable  /or  a  particular  debtt  and 
eondndet  therefor  agatntt  certain  dtfendert  at  their  reprewUt* 
tioetf  aeui  ii  appeart  thai  one  of  thote  induriduatt  wot  deed 
b^ore  the  alleged  debt  wat  anUracUdt-^^he  tttmmontf  altkoa^ 
inept  at  againU  hit  alleged  repretentativet,  it  ttitl  competent  oj 
againtt  the  alleged  repretentaiioet  of  the  other  indimdual,  not' 
withtianding  tuck  error  in  the  detcription  of  one  of  the  atUgti 
debtort. 

Representation— Passive  Titles-— GbviMMleiuei  m  wldehfound* 
that  although  repretenlaiion  wat  i/teurred,  the  drfendert  not 
not  liable  for  the  debt  tued/br. 

This  was  an  action  against  the  alleged  represesti- 
tives  of  the  deceased  partners  of  a  raereantile  com- 
pany, for  payment  of^a  promissory-note  for  fSOO, 
said  to  have  been  granted  oy  the  pursuer  (respondent) 
for  the  accommodation  of  the  company,  conform  (• 
the  following  letter  from  the  company  to  the  porBoer, 
on  which  tlie  summons  libelled  i 

**  Glasgow,  \2th  March  182a— Ma  William  B&tson,- 
Sir,  we  acknowledge  to  have  received  from  you  your  accepuncf 
for  j£200,  at  four  months,  of  this  date,  for  which  you  bure  re- 
ceived no  value,  and  which  we  promise  to' retire  when  due,  vA 
return  to  you.     We  are.  Sir,  your  no.  oh.  servants.'* 

(Signed  j       <*  Blair  and  Mo&buon." 

At  the  date  o£  this  letter,  the  firm  of  Blair  soi 
M«N*rison  was  stated -to  consist  of  John  Blair,  Wil- 
liam Morrison  and  Robert  Blair,  and  the  parties  called 
as  defenders  were  described  as  representing  each  of 
those  individuals.  As  regarded  the  alleged  represeo* 
tatives  of  William  Morrison,  hawever,  the  somiBoiN 
was  restricted  to  a  deeive  of  cognition  merely,  the 
personal  conclusions  of  the  action  being  insisted  is 
only^  against  the  other  defenders  (advocators),  ss  ^^ 
presenting  John  and  Robert  Blair. 

In  their  defences,  these  parties  denied  the  slleged 
reprasentation,  the  iact  being  (as  they  averred)  tint 
Jonn  Blair  had  died  long  prior  lo  tho  date  of  the  bill 
and  letter  founded  on,  and  that  he  and  Morrisos 
were  the  only  partners  of  Blair  and  Morrison :  stat- 
ing further,  that  the  letter  being  improbative,  and  ibfl 
transacUon  itself  not  in  the  osnal  course  of  the  cash 
pany's  hosinen,  thaj  were  entitled  to  decree  of  sh- 
aolvitor. 

The  Magistrate*  of  Glaseow,  before  whom  tlw 
action  was  raised,  allowed  the  parties  a  proof;  tod 
thereafter,  on  iSth.  ^September  18SS,  they  prooouoosd 
this  interlocutor : 

"  Having  again  considered  this  proeess,  with  the  proof,  ^ 
eaoientary  and  parole^  addueed  bv  the  psitles  respectiTely,  ssd 
rainntes  on  the  iorport  thereof,  with  regard  to  the  defenden,  the 
representatives  of  the  late  WilHam  Morrison,  deeem,  in  terw 
of  the  Hbel,  against  the  estate  of  the  deceased  in  eogtdtionm 
debiti,  and  remit  to  the  auditor,  if  necessary,  to  tax  the  por* 
saei^  ejcpenses :  With  regard  to  the  other  defenders,  find  tbf 
libel  sufficiently  instructed,  and  the  defences,  so  far  as  compe- 
tent and  relevant,  not  cstabHshed :  Decern  agsiosC  the  said  dr- 
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fenden  Atill  alive,  vis.,  Mra  Bkiir.  John  Blair,  Mn  Rnmie  and 
husband,  and  Mrs  Balderaton  and  hushand,  in  terma  of  the  Ubel» 
and  remir  to  the  auditor  to  tax  the  pursuer's  expeiiaes." 

In  an  advocation,  the  Lord  Ordinary  (Moncreiff), 
on  12th  May  1835,  pronounced  the  following  inter- 
locutor and  oote»  which  serve  sufficiently  to  explain 
the  circiinittaiices  of  the  ease : 

*'  The  Lord  Ordinary  having  considered  the  dosed  record, 
and  beard  parties*  procurators  thereon,  and  made  avifaDdum,  In 
respect  that  it  is  admitted  that  Mrs  Mary  Blair,  spoose  of  Jamea 
Rennie,  one  of  the  defenders  called  by  the;  summons,  was  dead 
a  conaidemble  time  before  the  judgment  of  the  Magistrates  on 
tbn  merits  of  the  cause  was  pronounced,  and  that  it  is  averred 
that  Mrs  Margaret  Blair,  spouse  of  Wilham  Baldenton,  another 
of  the  defenders,  was  also  dead  previous  to  the  decree  being 
pronounced,  and  that  no  step  had  been  taken  for  sisting  tlie  re- 
presentatives of  these  parties :  Finds  that  the  decree  brought 
under  advocation  is  null  and  void,  in  so  far  as  it  applies  to  such 
parties  previously  dead,  or  may  affect  their  husbands  or  repre- 
sentatives: But  in  respect  that  the  other  parties,  defenders, 
allowed  the  process  to  proceed  without  requiring  that  the  repre* 
sentatives  of  the  deceased  defenders  should  be  odled,  finds  that 
they  cannot  now  state  the  omissioa  to  call  them,  as  inferring  a 
nullity  in  the  decree  against  themselves ;  but,  on  the  merits  of 
the  advocation,  finds,  that  in  so  fisr  as  the  summons  concludes 
against  certain  of  the  defenders  as  representing  John  Bhiir,  de- 
scribed therein  as  one  of  the  partners  of  the  Company  of  Blair 
and  Morrison,  in  whose  name  the  bill  was  drawn,  and  obligation 
Ubelled  on  waa  granted,  sacb  conclusion  was  inept  and  ground^ 
less,  in  respect  it  is  admitted  that  the  said  John  Blair  died 
many  years  before  the  date  of  the  transaction,  and  could  not 
then  be  a  partner  of  any  such  company :  Finds,  that  notwith- 
standing this  error,  the  summons  is  not  altof  ether  incompetent, 
in  so  far  as  it  concludes  against  the  advocators,  as  representing 
Robert  Blair,  who  is  slated  to  have  been  liable  for  the  debc 
libelled,  as  a  partner  of  the  Company  of  Blair  and  Morrison  t 
Finds  it  instructed,  that,  at  and  previous  to  the  date  of  the  bill 
and  obligation  libelled  on,  there  was  a  company  carrying  on 
buainess  by  the  firm  of  Blair  and  Morrison,  and  that  the  said 
Robert  Blair  was  a  partner  thereof:  Finds  it  also  proved,  that 
the  defenders,  or  some  of  them,  do  represent  the  said  Robert 
JSliiir  ;  but  finds  it  proved,  that  the  subscriptions  of  the  firm  of 
•  Blair  and  Monisou'  to  the  said  bill  as  drawers,  and  to  the 
obligation  specially  libelled  on,  are  not  of  the  hand-writing  of 
the  said  Robert  Blair ;  and  finds,  that  in  the  circumstances  of 
the  case,  the  advocators  have  produced  sufficient  evidence  that 
the  said  bill  accepted  by  the  pursuer,  and  the  said  obligation  re* 
ferriiig  to  it,  tboegh  bearing  the  firm  of  '  Blair  and  Morrison,' 
were  not  made  in  the  business  of  the  aaid  company,  but  formed 
part  of  a  series  of  private  transactions  between  the  pursuer  and 
William  Morrison  individually,  which  must  have  been  known  to 
Cbe  pursuer  to  be  of  that  description,  and  finds  no  evidence, 
«itber  that  the  transaction  was  known  to  Robert  Blair  at  the 
time,  or  that  the  proceeds  of  the  bill  were  in  any  manner  applied 
for .  behoof  of  the  said  company :  Therefore  finds,  that  neither 
the  bill  nor  the  obligation  eonsritutes  any  valid  ground  of  debt 
against  Robert  Blair  or  his  representatives,  however  effectual 
they  may  be  against  William  Morrison  or  bis  representatives : 
Therefore,  sustains  the  reasons  of  advocation,  advocates  the 
cause,  recals  the  interlocutors  of  the  Magistrates,  assoilzies  the 
defenders  advocating,  and  decerns:  Finds  expenses  due,  both  in 
this  Court  and  in  the  Inferior  Court,  and  remits  the  tame,  when 
lodged,  to  the  auditor  to  be  taxed. 

**  JVb/0.— The  bill  of  exchange  referred  to  bears  the  accept* 
ance  of  the  pursuer,  '  Blair  and  Morrison'  being  the  drawers. 
The  pursuer,  therefore,  never  took  that  as  a  proper  ground  of 
debt  i^nst  the  conmany.  He  was  himself  the  proper  debtor 
in  it,  and,  of  course,  knew  that  any  claim  arising  to  him  in  con- 
sequence of  the  transaction,  must  be  entirely  out  of  the  ordinary 
course  of  dealing,  and  not  at  all  on  the  negociable  instrument. 
His  action  must  rest  on  the  letter  of  obligation.  That  letter  is 
not  holograph  even  of  Morrison,  and  not  tested.  Taking  it* 
however,  to  be  admissible,  as  tn  t«  mareatona,  the  question  ii« 
whether,  in  the  drcunsCaacea  provedi  it  will  bind  Robert  BUit's 


representatives  ?  It  mast  be  obaervedv  that  this  action  was  ipot 
brought  till  February  1880,  neariy  seven  years  after  the  bill  be* 
came  due.  and  long  after  William  Morrison,  Robert  Blair,  and 
every  one  said  to  be  connected  with  it,  except  the  pursuer,  were 
dead.  There  is,  therefore,  even  on  the  face  of  it,,  a  strong  pre- 
sumption against  the  justice  of  the  claim,  and  great  allowance  to 
be  made  for  the  difficulties  in  which  the  parties  here  called  as 
defenders  are  placed.  Then,  what  arc  the  facu  upon  the  proof  ? 
Neither  the  bill  nor  the  obligation  is  signed  by  Blair.  The  sub* 
scriptions  of  the  firm  must  be  taken  as  made  by  Morrison.  But 
the  bill,  as  drawn  by  the  firm,  is  no  ground  of  debt  against  the 
company,  or  against  Blair  as  a  partner ;  and  the  qoestioa  Ut 
whether  the  pursuer,  in  granting  the  bill  to  Morrison,  waa  en- 
titled to  rely  on  the  leUer  of  obligation  signed  by  the  firm  of 
*  Blair  and  Morrison,'  as  a  good  ground  of  guarantee  or  relief  by 
the  company?  Now,  ft  is  on  the  one  hand  proved,  that  there  is 
no  trace  of  such  a  transaction  in  the  books  of  the  company, 
though  there  is  an  account  with  the  pursuer  coming  down  to 
May  182a,  two  months  after  the  date  of  the  bin.  Not  merely 
the  bill  is  not  mentioned,  but  the  proceeds  of  it,  when  dis- 
counted, are  not  brought  into  the  aceoont  at  all.  This  migbt 
go  far  to  show,  that  in  fact  it  was  a  private  trsnssction  of  Morri* 
son's.  But  there  is  much  more ;  for  a  private  cash,  or  ot|^er 
book  kept  by  Morrison,  was  exhibited  to  the  commissioner,  and 
excerpts  made  from  it,  which  show  a  long  series  of  bill  transac- 
tions between  Morrison  himself  and  the  pursuer,  extending  froas 
1817  downwards,  in  which  this  very  bill  in  March  1828,  ia  eiU 
tered  as  the  last  article.  Mr  Douglas,  the  holder  of  that  book, 
declined  to  put  it  into  process;  but  though  he  also  declines 
exactly  to  swear  that  it  is  a  private  cash-book  of  William  Mor- 
rison, be  does  swear  that  *  he  infers  that  it  is,  from  the  charac- 
ter of  the  entries  which  it  conuins,  and  from  Sets  of  entries  of 
bills  of  various  persons  there  appearing.'  It  appesrs,  therefore, 
that  tbe  par»aer  had,  for  a  course  of  years,  been  en^ed  in  a 
series  of  transactions  with  Morrison  iedividuSlly,  specisily  hj 
bilb  and  counter  IhUs  passing  between  them)  that  the  bill  in 
question,  accepted  by  the  pursuer,  was  of  this  descriprion,  an4 
was  so  treated ;  thst  neither  it  nor  the  proceeds  of  it,  in  any 
form,  entered  tbe  books  of  the  company,  atid  it  has  not  been 
shown  that  it  ever  was  known  to  Robert  Btair  previoos  to  Cbe 
death  of  Morrison  in  a  state  of  baakreptcy.  In  these  cireeei* 
stances,  the  Lord  Ordinary  is  of  opinion  that  it  has  been  very 
sufficiently  proved  that  the  letter  of  obligation  was  not  grantee 
in  the  business,  or  for  tbe  behoof  of  the  company ;  and  that  the 
pursuer  must  have  been  fully  aware  at  tbe  time  that  it  was  ndt» 
as  indeed  he  has  farther  evinced  by  tbe  deliiy  in  bringing  tbe  ac- 
tion ;  and,  coming  to  this  conclusion  on  tbe  farta,  he  holds  fh| 
law  applicable  to  them  to  be  clear. — See  Bell,  IL,  ^IQ,  617, 
618,  and  the  cases  there  referred  to.  The  pursuer  has  got 
decree  cogniUonU  cavM,  to  attach  any  eatate  or  funds  of  Mor- 
rison.** 

The  respondent  reclaimed : 

Lord  Medwyn, — I  have  no  doubt  at  all  in  this  case.  It  is 
just  the  caste  of  a  company  obligation  being  granted  by  an  indi- 
vidual partner,  and  where  the  party  founding  upon  it  must  show 
that  it  was  applied  foe  a  company  debt.  The  question,  then, 
upon  the  evidence  is,  whether  this  bill  was  used  for  the  benefit 
of  the  company,  or  for  the  private  purposes  of  one  of  the  part- 
ners ?  The  respondent  most  prove  ft  to  be  a  company  debt  be- 
fore he  can  recover.  I  am  aware  that  where  a  ooppaay  fins  if 
disabused  to  a  third  party,  that  will  not  relievf  the  cooipatiy. 
But  look  to  the  circumstances  h«re ;  tbe  bill  is  not  entered  in 
the  books  of  Blair  and  Morrison,  but  on  tbe  contrary,  is  entered 
in  a  private  book  kept  by  Morrison  ss  one  of  many  other  bill 
trsnsactions  there  inserted  between  him  and  Bryson.  Nov  if 
the  bill  had  been  granted  for  a  company  debt,  why  was  H  not 
entered  in  the  books  of  tbe  copartnery?  I  cannot,  ^refors, 
allow  Bryson  to  say  that  he  did  not  know  the  bill  was  ialeodsd 
for  Mr  Morrison's  benefit. .  The  presuasptioo  is  i^ainst  hiBS 
that  he  did  know  that  such  waa  the  true  oliyect  of  the  tnuisac« 
tion.     It  therefore  appears  to  me  that  the  interlocutor  is  nght. 

The  other  Judges  haviiig  concntrredy  the  Coart 
adhered,  and  found  the  rospoudeat  Uablo  in  mUiiiouij^ 
expenses. 


412 


THE  SCOTTISH  JURIST. 


[Jam 


'  Lord  OrtHnartf,  Moiicfviff— ^<n.  Ratberford  and  Russell; 
CunpbeH  nnd  Macdowall,  S.S.C.,  Jgentt.-^Alu  Solicitor- 
general  (Cuninghaine). and  Penney;  William  Young,  W.S., 
:itgent.^lAx  Thomson,  r/.xt.— [J.H.] 

12/ A  June  1835. 
FiBST  Division. — (G.  D. ) 

No,  314. — William  Bell,  W.S.,  Pursuer,  v,ljkn\ 

AsBURTON*  Defender. 

Partnersbtp  —  Joint  A drenture— Liability — Cireumttaneet  in 

which  a  party^  the  agent  for  whose  predeceuor  had  tigned  an 

^aeeepianee  of  a  traniferenee  of  a  thare  in  certain  gardenM^  and 

^"fwho  had  herset/vsed  the  ffrioiiege  thereof'^ Held  liable  for  asuis* 

m^nlt  OM  a  i/tareholder, 

'  Thts  was  an  action  against  Lady  Asburton  for  cer- 
tain aii^8sinent9  due  by  hor  as  a  shareholder  of  the 
Qneen  Street  Gardens  of  Kdinburgh,  under  the  private 
Act  of  Partiament  passed  in  1822.  The  share  had 
been  purchased  by  the  late  Lord  Asburton  (whom  her 
Ladyship  represented)  in  1818,  and  the  key  was  used 
by  him  till  his  death  in  1823,  sometime  after  which 
Lady  Asburton  being  generally  resident  abroad,  gave 
the  key  at  one  time  to  her  sister  Mrs  M^Lood,  and  at 

'  another  time  to  Lady  Robert  Kerr ;  but  this  being 
contrary  to  the  regulations,  the  key  was  taken  from 

Mne  or  other  of  these  ladies  by  the  gardener,  in  conse- 
quence of  which  Lady  Asburton  took  offence,  and  re- 
fused to  pay  the  assessments,  on  the  ground  that  the 
•hare  of  the  gardens  had  never  been  validly  trans- 
ferred to  the  Tate  Lord  Asburton,  nor  rested  in  her, 
according  to  the  Act  of  Parliament.  Annoered — 
Lord  Asburton  acquired  the  share  of  the  gardens 
before  any  feudal  title  had  been  completed  by  the  sub- 
•cribers,  and  it  was  the  business  of  the  defender,  who 
took  the  privilege  of  the  gardens,  to  complete  her 
own  title.  The  Lord  Ordinary  decerned  in  terms  of 
the  libel,  with  expenses ;  and  the  Court,  holding  that 
after  the  written  acceptance  of  the  transfer  signed  by 
Lord  Asborton's  agent,  the  acts  and  deeds  of  the 
imrties,  and  the  use  of  the  key  by  Lady  Asburton, 
ahe  could  not  repudiate  the  share  of  the  gardens, 
adhered  with  additional  expenses. 

Lortl  Ordinary/  Fullerton. — Jet.  Robert  Bell ;  Party,  Jgetit. 
•^AU.  Dean  of  Fariilty  (  Hope)  and  J.  S.  More ;  J.  Mowbray 
Mid  A.  Howden,  W.S.  Agents — Mr  Bell,  Cterk.'^lG.D.] 


12M  June  1835. 

Sfcono  Diviston. — (J.  R.) 

No.  315. — ^JoHN  Hooo  AKD  Spouse,  Pursuers^  v. 
Maatin*s  Cakditors,  Drfenders. 

Heritable  Creditor— Sequestration— Real  Right  in  Security^ 
Moveables,  Preference  over — I.  An  heritable  creditw  hat  tiol, 
by  hit  bond  alone,  any  preference  over  the  moveablet  within  the 
tv^ect  of  hit  tdcurity,  2.  He  doet  not  acquire  tuch  preference 
by  meam  of  a  teguettriaion  against  the  debtor. 

The  question  in  this  case,  apart  from  the  special 
circumstances  of  the  action,  was,  whether  an  heritable 
creditor,  by  using  sequestration,  was  entitled  to  a  pre- 
ference over  the  moveables  within  the  subject  of  his 
•ecnrity,  in  a  competition  with  personal  creditors? 

The  pursuers  were  creditors  of  the  late  William 
A.  Martin,  W.S.,  in  a  bond  and  disposition  in  security 
for  £1200.  The  security  was  granted  orer  a  house  be- 
longing to  Mr  Martin  in  Melville-Street,  Edinburgh, 


and  possessed  by  him.  With'  the  view  of  making  this 
an  effectual  security  also  over  the  moveables  within  the 
subject,  the  pursuers,  after  Mr  Martin's  death,  exe* 
cuted  a  sequestration  of  his  household  furniture  and 
books.  These  effects  were  not,  however,  sold  in  vir- 
tue of  the  sequestration,  in  consequence  of  an  arrange- 
ment having  been  entered  into,  by  which  the  porsoer, 
Mr  Hood,  agreed  to  con6rm  himself  executor-creditor 
to  the  deceased,  and  under  that  title  to  direct  the  sale 
for  the  common  behoof  of  the  creditors.  Mr  Martin's 
house  being  likewise  afterwards  sold,  and  the  price 
divided,  there  was  due  to  the  pursuers  a  balance  on 
their  heritable  debt  of  £559,  11.7. 

For  payment  of  this  sum,  besides  certain  expeiHe« 
incurred  by  Mr  Hood  in  relation  to  the  agreement 
above  mentioned,  the  pursuers  brought  the  pretient 
action  against  Mr  Martin's  other  creditors,  on  the 
ground,  inter  alia^  that  the  sequestration  at  their  in- 
stance gave  them  a  preference  over  the  moveables 
within  the  subject  of  their  heritable  security. 

In  defence,  the  creditors  maintained  that  the  pnr- 
suers,  in  virtue  of  their  heritable  bond,  could  only  at- 
tach real  property,  and  that  the  use  of  sequestration 
merely,  without  having  recourse  to  a  poinding  of  the 

§  round,  was  ineffectual  to  create  a  preference  over  Uie 
ebtor's  personal  effects  situated  in  the  subject  over 
which  their  security  extended. 

This,  and  a  subsidiary  question  as  to  the  liability 
of  the  defenders,  arising  out  of  the  circumstances  con- 
nected with  the  administration  of  Mr  Martin's  affairs, 
were  discussed  in  minutes  of  debate;  on  advising 
which  the  Lord  Ordinary  (Moncreiff),  on  12th  May 
1835,  pronounced  this  interlocutor  and  note: 

*'  The  Lord  Ordinary  having  considered  the  closed  record, 
and  heard  parties'  procurators  thereon,  and  baving  thereaftff 
considered  the  revised  minutes  of  debate  now  lodged,  so«CBini 
the  defences,  except  as  after  expressed,  asaoilxies  the  defenders, 
and  decerns :  Finds  the  pursuer  liable  in  the  expenses  hitberts 
incurred,  and  allows  an  account  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  auditor  to  b^  taxed :  Findi  the 
pursuer  entitled  to  payment  of  any  sum  not  exceeding  £S0 
Sterling,  as  concluded  for  in  the  summons,  and  set  fortb  in 
the  12th  article  of  the  condescendence,  which  he  cwi  shov  to 
have  been  fairly  expended  by  him  in  expeding  confirmation,  or 
in  travelling,  or  otherwise  by  the  desire  or  for  the  benefit  of 
the  personal  creditors  of  Mr  Martin,  the  aud  claim  being 
generally  admitted  in  the  defences  and  answers  to  the  conde- 
scendence ;  and  appoints  the  pursuer  to  lodge  a  particdar  note 
of  the  expenses  alleged  to  have  been  so  incurred. 

«•  Note The  case  of  Hay  p.  Marshall,  July  7,  1824.  sn4 

House  of  Lords,  2,  W.  and  S.  77,  settlea  the  point,  that  the 
pursuer  had  not,  by  his  heritable  bond,  any  preference  orer  the 
moveable  effects  of  his  deceased  debtor ;  and  the  express  terms 
of  the  interlocutor  of  the  Court  in  the  case  of  Camptiell'is  trns- 
tees  V.  Paul,  January  13,  1885,  seem  farther  to  determlDe, 
that  he  could  get  no  such  preference  by  neana  of  a  seqvestra* 
tion.  The  Lord  Ordinary  bad  occasion  to  conaider  that  esse 
very  particularly ;  and,  with  all  deference,  his  opinion,  if  be  bad 
been  to  give  judgment  on  the  main  point,  vis.  the  effect  of  an 
inchoate  process  of  poinding  the  ground  without  decree  to  give 
a  preference  against  the  eonflrmatian  of  the  tmatee  in  a  mer- 
cantile sequestration,  would  have  coineided  with  that  indicated 
by  Lord  Jeffrey  in  reporting  the  cause.  But  the  judgment 
sctually  pronounced  by  the  Court,  excludes  the  idea  of  the  heri- 
table creditor  having  any  title  to  obtain  a  preference  by  tbe 
diligence  of  sequestration  as  landlord.  If  there  was  no  prefer- 
ence by  the  heritable  bond,  and  none  was  obtained  by  the 
sequestration,  the  Lord  Ordinary  can  discover  no  other  gnnmd. 
in  the  facts  of  the  case,  oo  which  the  defenders,  as  indiridttil 
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Gredhon  of  the  deceMed»  who  are  not  alleged  to  have  received 
payment  of  one  farthing  of  their  debu,  should  be  made  liable 
to  the  pursuer  for  the  defulcation  in  the  produce  of  bis  security 
to  satisfy  his  debt.  As  to  the  funds  recovered,  they  appear 
to  be  sufficiently  accounted  for;  and  the  only  tangible  part  of 
them  passed  through  the  hands  of  the  pursuer's  own  agent. 
But  if  he  had  no  preference  over  them,  it  is  not  obvious  how 
be  should  be  in  a  better  situation  with  regard  to  any  part  of 
them  than  the  other  creditors.  The  Lord  Ordinary  thinks 
that  expenses  follow  of  course,  the  claim  reaUy  resolving  into 
a  claim  of  damages." 

The  pursuers  reclaimed. 

The  Court,  at  advising,  were  satisfied  that  whatever 
might  have  been  the  efPect  of  an  inchoate  poinding  of 
the  groandy  concerning  which  it  was  thought  unne- 
cessary to  inquire,  as  it  had  not  be'en  used  by  the  heri- 
table creditors,  the  sequestration  which  they  did  use 
gave  no  preference  over  the  moveables.  They  there- 
fore refused  the  note,  with  additional  expenses. 

Pursuers'  Authorities. — Ersk.  B.  II.  t.  Q,  see.  32.  Parker 
o.  Douglas,  Heron  and  Company,  5th  February  1783;  Mor. 
12868.  Kilhead,  2d  November  1748;  Ibid.  2785.  Webster  v. 
Hay  Donaldson,  I3th  July  1780;  Ibid.  2902.  Tullis  o.  White. 
Bell  V.  Bank  of  Scotland,  3d  December  1831 ;  10  S.  and  D. 
100.  Campbell's  Trustees  v.  Paul,  13th  January  1835;  13  S. 
and  D.  237. 

Defenders*  Authorities.— Hay  o.  Marshall,  7th  July  1824, 
affirmed  22d  March  1826.  Bell's  Com.,  Vol.  II.,  p.  58.  Camp, 
bell's  Trustees  o.  Paul,  ut  supra. 

Lord  Ordinary,  Moncretff. — Act,  Rutherfnrd  and  Moir ;  C. 
F.  Davidson,  W.S.,  Jlgeut. — Aii,  P.  Robertson  and  Adam 
Anderson;  James  S.  Robertson,  W.S.,  jigmi.— Mr  Thomson, 
Oerk.'-lJ.Jt.] 


I2ih  June  1835. 
Second  Division. — (J.  R.) 

No.  316. — Sir  James  Gardiner  Baird,  and  his  Ca- 
RATORS,  Pursuers^  v,  Patrick  Neill^  &c.»  D^en* 
der$* 

Statute.  42d  Geo.  III.  c  116,— Entail— Sale-- Fraod—/. 
Heldt  in  a  reduction  of  a  moU  of  pari  of  an  entaiied  etlate  fir 
redemption  of  Ute  land-4ax,  not  to  be  relevant  to  reduce  the  title 
cfan  oneroui  purcfuuer,  1.  That  the  orif;inal  proceedingM  in  re- 
lation  to  the  tote  of  the  lands  might  have  been  colluuve.  8.  That 
the  next  substitute  heir  of  enitdi  was,  at  the  time  of  the  sale,  a 
minor,  and  residing  in  a  foreign  country  i  intimation  of  the 
ftetition  to  the  Court  for  a  warrant  to  sell  the  lands  having  been 
tmade  to  the  next  substitute  heir  of  entail  of  lawful  age,  and  resi- 
dent  in  Great  Britain.  3.  That  at  the  date  of  the  warrant  of 
sale,  the  upset  price,  at  which  the  lands  were  exposed,  was  not 
Jised  by  the  Court,  but  left  blank  in  the  articles  of  roup  /  the 
O^uri  having  approved  of  the  nomination  of  a  trustee,  whom 
they  authorised  tojix  the  upset  price,  4.  That  it  was  not  stated 
in  the  petition,  either  that  the  lands  proposed  to  be  sold  (which 
exceeded  the  value  of  the  land-tax)  could  not  be  divided  without 
loss,  or  that  the  sale  of  the  whole  would  be  more  eligible  than  of 
an  adequate  part  only,  in  res/tect  it  was  to  be  inferred  from 'the 
eireumUsmces  set  forth  in  the  petition,  that  the  fact  was  so,  and 
that  the  same  fact  was  also  deducible  from  the  proof  adduced*  5. 
That  the  price  for  which  the  lands  were  originally  bought  had  not 
been  paid  by  the  statutory  trustee  into  the  Bank  of  England  be-. 
Jore  granting  a  disposition  to  the  purchaser.  6.  That  it  was  not 
relevant,  per.  se,  f supposing  the  whole  other  proceedings  to  have 
been  regular)  to  infer  a  statutory  nuUity,  thai  the  sale  was  not 
reported  to,  or  approved  of  by  the  Court.-^Ii.  Held  that  the 
provisions  of  the  Statutes,  5ith  Geo,  III,  c.  17%  sec.  12,  and 
blth  Geo,  III.  c.  100,  sec.  25,  were  not  applicable  to  the  case 
of  a  fundamental  error  in  the  execution  of  the  Statute,  42J  Geo, 
7/7.  c  116. 

By  the  42d  Geo.  III.  chap.  116|  which  consolidates 


the  sereral  Acts  relatiQg  to  the  redemption  and  sale 
of  the  land-tax,  it  is  enacted, 

Sect.  LXI.  **  That  where  any  heir  of  entail,  in  possession  of 
an  entailed  estate  in  Scotland,  or  his  or  her  tutor  or  tutors,  or 
where  he  or  she  is  an  idiot  or  lunatic,  his  or  her  curator  or  cu- 
rators mean  to  sell  part  of  the  said  estate,  to  purchase  the  land- 
tax  of  the  estate,  in  terms  of  this  Act,  it  shall  be  competent  and 
requisite  for  him,  her  or  them,  to  apply  by  petition  to  the  Court 
of  Session,  stating  the  amount  of  the  land-tax  payable  out  of  the 
said  estate,  which  part  of  the  estate  it  is  proposed  to  sell,  and 
the  rent  or  annual  value  of  that  part  of  the  estate ;  and  praying 
the  Court,  upon  the  allegations  on  these  points  being  proved  to 
the  satisfsction  of  the  Court,  and  it  being  shown  that  the  sale  of 
the  part  of  the  estate  proposed  to  be  sold  will  not  materially  in-- 
jure  the  residue  of  the  estate  remaining  unsold,  and  that  the  p^rt 
so  proposed  to  be  sold  is  proper  (considering  all  circumstances) 
to  be  sold  for  the  purpose  aforesaid,  to  authorise  such  sale  to 
proceed  in  manner  herein  after  enacted  ;  and  the  Judges  of  the 
said  Court  are  hereby  authorised  and  required  to  order  such  pe- 
titions to  be  intimated  upon  the  walls  of  the  Outer  and  Inner- 
House  of  the  said  Court,  in  common  form,  for  ten  sederunt  days ; 
and  also  to  be  advertised  weekly,  for  two  weeks  successively,  in 
the  Edinburgh  Oazette;  which  intimation  and  advertisement 
shall  be  a  valid  and  effectual  intimation,  advertisement  and  service, 
to  all  intents  and  purposes,  as  much  as  if  the  said  petition  had 
been  personally  intimated  to,  or  served  upon,  all  persons  having 
or  pretending  to  have  any  interest  with  regard  to  the  said  estate, 
as  substitute  heirs  of  entail,  creditors  on  the  said  estate,  or  fa 
any  other  way  or  character  whatever ;  and  such  intimation  being 
duly  made,  the  Court  shall  proceed  summarily  in  the  matter,  and 
shall  authorise  the  sale  of  that  part  of  the  estate  which  the  pe- 
titioner or  petitioners  are  wilting  to  sell,  which  the  Court  thinks 
ought  to  be  sold  for  the  purpose  above  mentioned,  and  against 
the  sale  of  which  no  sufficient  reason  is  stated  by  any  person 
having  interest ;  and  the  extract  of  the  decree  of  the  Court  au- 
thorising the  sale,  shall  be  sufficient  authority  to  the  Commis- 
sioners acting  under  this  Act,  to  carry  on  the  sale  in  the  manner 
herein  directed." 

Sect.  LXIII.  "  That  if  any  farm,  lands,  or  tenements,  usually 
possessed  together,  shall  be  proposed  to  be  sold  under  the  pro- 
visions of  this  Act,  which  shall  be  more  than  sufficient  for  that 
purpose,  and  it  shall  appear  to  the  Court  of  Session,  either  from 
the  detached  situation  ol  such  farm,  lands,  or  tenements,  or  from 
any  other  circumstances,  that  such  farm,  lands,  or  tenements  can- 
not be  divided,  in  order  that  an  adequate  part  thereof  may  be 
sold,  without  loss  to  the  parties  interested,  or  that  the  sale  of 
the  whole  of  such  farm,  lands  or  tenements,  would  be  more 
eligible  and  advantageous  to  the  said  entailed  estate,  and  to  the 
successive  substitute  heirs  of  entail  in  their  order ;  it  shall  be 
eompetent  and  lawful  for  the  said  Court  of  Session,  in  like 
manner  as  it  is  authorised  to  proceed  in  other  cases  by  this  Act 
(due  notice  having  been  given  to  the  next  substitute  heir  of  en- 
tail, being  of  lawful  age,  and  resident  within  Great  Britain,  of 
such  proposal  to  sell  and  dispose  of  such  farm,  lands,  and  tene- 
ments), to  direct  and  authorise  the  sale  of  the  whole  of  such 
farms,  land:*,  or  tenements ;  and  the  surplus  money,  after  pur- 
chasmg  stock  sufficient  to  redeem  such  land-tax,  and  paying  and 
discharging  the  costs  and  expenses  attending  the  sale  thereof, 
shall,  with  the  interest  and  annual  produce  thereof,  be  applied 
and  disposed  of  under  the  direction,  and  with  the  approbation  of 
the  said  (3ourt,  in  the  same  manner  as  herein  is  directed  with 
respect  to  the  eventual  surplus  arising  from  sules,  when  no  more 
has  been  exposed  to  sale  than  is  judged  adequate  to  the  redempr 
^ion  of  such  land-tax." 

Sect  LXV.  *'  That  where  any  such  sale  shall  be  authorised 
by  the  Court  of  Session,  the  same  shall  be  carried  on  by  piiblio 
auction,  at  such  time,  and  on  such  notices,  as  the  said  Court 
shall  from  time  to  time  direct :  And  further,  that  previcnis  to 
any  sale  to  be  pade  in  the  terms,  and  by  virtue  of  the  powers 
required  and  given  by  this  Act,  the  Court  of  Session  shall  cause 
articles  of  sale  to  be  drawn  up,  in  the  usual  forms  required  by 
the  law  of  Scotland,  for  making  such  sale  effectual,  and  whereby 
the  purchaser  shall  be  taken  bound  to  pay  the  price  to  a  trustee, 
to  be  named  by  the..persoa  or.  persons  in  whose  name,  or  for 
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wKoM  Moof,  the  Mid  «!•  or  mIm  U  or  are  ctrried  on;  and 
which  trustee  shall  be  approved  of  by  the  Mid  Court,  arid  shall 
find  security  to  their  Mtisfaction  that  the  sum  or  sums  of  money 
to  be  paid  to  him  by  the  said  purchaser  or  parcbaaers  shall  be 
duly  and  faithfully  appHed»  in  the  manner,  and  for  the  purposes, 
herein  enjoined  and  directed :  And  further,  that  the  Mid  trustee, 
Upon  reeeipt  of  the  Mid  price  or  prices,  shall  be  forthwith  bound 
to  par  the  Mid  money  into  the  Bank  of  England,  to  be  there 
placed  to  the  account  of  the  Commissioners  for  the  reduction  of 
the  national  debt,  to  be  by  them  applied  in  the  manner,  and  for 
the  purposes  directed  and  specified  by  this  Act ;  and  the  receipt 
of  the  cnhier  or  cashiers  of  the  bank,  shall  be  a  full  and  sufficient 
discharge  to  the  Mid  trustee,  and  to  the  said  purchaser  or  pur- 
ehaaerSf  for  the  sum  or  sums  of  money  so  agreed  to  be  paid  by 
him,  her,  or  them,  in  manner  foreMid ;  and  which  parchaser  or 
imrchasers,  upon  payment  of  the  sum  or  sums  by  the  said  trustee 
into  the  Bank  of  England,  m  aforcMid,  shall  be  entitled  to  de* 
laand  and  obtain  from  the  Mid  heir  of  entail,  or  other  person  or 
persons  in  wboM  name,  or  at  wboae  instance,  or  for  whose  be« 
ttobf,  the  Mid  mIc  or  sales  n  or  are  carried  on,  soeh  disposition, 
conreyanee,  or  other  title,  to  the  subjects  so  sold,  containing  all 
nasal  and  necesMry  clauses  for  rendering  complete  the  right  to 
the  Mme,  in  farour  of  the  said  purchaser  or  purchasers,  under 
the  direction  of  the  Mid  Court* 

In  February  1604,  Sir  JamM  Gardiner  Batrd>  the 
grandfiitfaer  of  (be  partner,  presented  a  petition  to 
tbe  Court  of  Session,  narrating  the  aboTo  claoses  in 
the  Statute,  for  warrant  to  sell  the  lands  of  Damside 
and  Factorspark,  part  of  the  entailed  estate  of  Saugh- 
tonhall,  for  redemptioo  of  the  land-tax.  The  petition 
atated  the  amount  of  the  land-tax  payable  out  of  the 
•state ;  the  rental  of  the  lands  proposed  to  be  sold ; 
thatthpy  were  then  and  osnally  let  together;  that 
they  were  detached  from  the  rest  of  the  estate ;  that 
thej  were  the  most  proper  part  to  be  sold  ;  and  that 
the  sale  of  them  would  not  injure  the  renwinder  of 
the  estate;  but  did  not  state*  either  that  these  lands 
oDuld  not  be  divided  without  loss,  or  that  the  sale  of 
iho  whole  would  be  more  eligible  than  of  such  part 
only  as  mtght  be  adequate  to  the  redemption  of  the 
land-tax.  The  petition  was  accompanied  with  a  cer- 
tificate of  intimation  by  Robert  Baird,  Esq.,  of  New- 
bjrtiit  ae  nearest  sobstitote  heir  o(  entail  of  lawful  age. 
TIm  petition  having  been  intimated  in  the  Hsaal  way, 
tke  Conrt,  on  2d  Jane  1804, 

**  allow  ths  petitioner  to  prove,  proui  4ejurtt  the  amount  of  the 
kad-lBX  pafmbie  to  the  public  for  the  year  I798»  out  of  the  en- 
tailed estate  oaeatioaed  in  the  petition,  the  rent  or  annual  Talue 
of  the  beds  proposed  to  be  mU  for  redeeming  the  Mid  land-tax, 
if  thoM  lands  can  be  sold  without  injury  to  tiie  remainder  of  the 
entailed  eatate^  and  if  they  are  the  most  proper  part  of  the  estate 
to  be  aold  for  the  above  purpoM,  all  ciroumsunees  considered, 
pU  la  tanas  of  the  SCatutM  nnule  in  that  behalf." 

A  proof  having  been  accordingly  led,  and  reported 
along  with  prepared  articles  of  roup,  and  a  trustee^ 
with  a  eautioner,  nominated  by  the  petitioner  for  ex- 
•cotittg  the  parposea  of  the  Aet»  the  Court,  on  11th 
My  1604, 

•<  Find  it  sufficiently  instructed,  that  the  land-tax  payable  out 
kX  the  landa  and  estate  of  Saughtonhali,  in  possession  of  the  pe- 
litioBer,  as  heir  of  entail  thereof,  aroounto  to  ^77, 1&  a  Seota, 
er  £8S,  a  2.  8-12ths.  Stcrliog:  Find  it  proven  that  the  yearly 
Htnt  of  the  tends  of  Damside  and  Fsctorapark,  the  part  of  the 
estate  of  Seogfatoohall  proposed  to  t>e  sold,  and  at  present  under 
leaae  to  Mr  William  Inglis,  writer  to  the  Signet,  for  nineteen 
jPMrs  after  Martinmaa  J  801,  amounts  (after  converting  tiie  ar* 
(ielea  of  rent  payable  in  kind  at  the  ratm,  and  deducting  the  pub* 
lie  bmntana,  as  specified  in  the  foicaaid  atate)  to  £40,  16a. 
M.7-IMa.9teriipg:  Find  it  instracted  that  these  hnda  caa  be 


sold  without  injury  to  the  renudai^g  partof  dwestats;  sad  tbt, 
considering  all  eireuoistancea,  they  are  the  moat  proper  psrti  sf 
said  eatate  to  be  aold  for  redemption  of  the  land-tax  thcftof: 
Approre  of  the  Honourable  Henry  Erskine,  advocate,  to  be  truu 
tee,  and  of  Mr  Henry  David  Inglis,  advocate,  m  bit  cautionit 
for  the  due  execution  of  the  trust ;  and  likewise  approve  oC  the 
proposed  articles  and  conditiona  of  roup,  and  appoint  tbsn  to  be 
.identified  by  the  said  trustee,  and  1^  the  deck  to  the  pneea: 
And  grant  warrant  to,  and  authoriae  the  petitioner  and  bit  aiit 
trustee,  to  sell  the  foresaid  lands  of  Damaide  and  Fsetorspark 
by  public  auction,  in  terios  of  the  Statute  foanded  on  ia  tbe  jm- 
tition,  and  of  the  foresaid  articles  and  conditiona  of  roup,  tnd  to 
fix  the  upset  price  thereof:  Appoint  the  sale  to  proceed,"  &e. 

The  lands  were  pnrchased  by  Mr  William  Inglii, 
W.S.,  for  £1420,  who,  besides  being  the  tenant  of  ths 
lands,  and  the  only  witness  to  their  ralne,  was  alleged 
to  be  the  confidential  agent  of  Sir  James  Crardiner 
Baird  at  the  date  of  the  sale.  Mr  Inglis  shortly  if* 
terwards  sold  the  lands  for  £3000  to  Mr  Williaa 
Laing,  from  whose  trustee  they  were  porehated  by 
the  defender's  father  for  £3526,  5s.,  from  whom  thej 
descended  to  the  defender,  in  whose  possessioo  they 
DOW  were. 

In  August  1891,  the  present  action  of  redoction* 
improbation  was  brought  to  set  aside  the  sale  in  1804, 
and  subsequent  titles,  on  the  grounds — I.  That  tbe 
petition  to  the  Court  for  warrant  to  sell  the  lands  it 
question,  and  tbe  proceedings  under  it,  were  deriied 
and  carried  through  by  colluaion  between  the  origiml 
seller  and  purchaser,  for  their  own  adrantage,  and  to 
the  prejudice  of  the  succeeding  heirs  of  entail.  And, 
II.  That  the  proceedings  were  not  in  compliance  witb 
the  provisions  and  conditions  of  the  Act  of  Parlit* 
ment:  In  respect,  1.  That  the  sale,  which  wassule 
of  more  land  than  waa  necessary  for  the  redemptioi 
of  the  land-tax  affecting  the  estate,  was  not  authorised 
by  the  68d  section  of  the  Statute,  the  condition  of 
such  sale  being,  that  the  next  substitute  heir  of  eotiil 
shooid  be  of  lawful  age,  and  resident  in  Great  Britain; 
whereas,  in  the  present  case,  the  next  snbstitate  beir 
of  entail  to  the  proprietor  in  possession  was,  at  tba 
time  of  the  sale,  a  minor,  and  resident  in  France,  t 
That  it  was  not  atated  in  tbe  petition,  or  offered  to  be 
prored  or  establiahed  by  proof,  that  the  lands  pro- 
posed to  be  sold  could  not  be  divided  without  low, 
or  that  the  sale  of  tfae  whole  was  more  eligible  tfain 
the  sale  of  a  part  only,  adequate  to  the  redemption  of 
the  land-tax.  3.  That  tbe  upset  price  of  the  lands 
waa  not  fixed  by  tbe  Court  when  they  granted  war- 
rant of  sale,  hot  was  left  blank  in  the  articles  of  roop. 
4.  That  the  price  was  not  paid  to  the  statutory  tms- 
tee,  nor  by  him  into  the  Bank  of  England,  before 
granting  a  disposition  to  the  purchaser,  nor  othervi$e 
applied  ia  terms  of  tha  Statute.  5*  That  tbe  sale  tnd 
subsequeat  proeedurv  were  never  reported  to,  or  sp- 
proved  of  by  the  Court. 

In  defence  against  the  action,  Mr  Neill  pleaded" 
That,  with  the  exception  of  the  allegation  of  frsnd, 
the  whole  groHods  of  roduistioo  resolved  into  an  srer- 
nsent  that  tbe  Court  bad  committed  an  error  ia  judg- 
ment in  the  application  of  the  Statote,  which,  hmr- 
ever,  was  not  true,  the  whole  statutory  requiremeett 
having  been  duly  observed,  but,  even  if  true,  wa.< 
Irrelevant  to  set  aside  the  defender's  title  as  feudal 
profudetar  of  the  lands  in  question,  by  succession  to 
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go  onerous  purohMer;  that  ttid  Bllegation  of  iVand 
was  not  competent  against  him ;  and,  moreover,  that 
the  groands  of  reductioOt  so  far  as  proceeding  upon 
supposed  errors  imputed  to  tho  Court,  ware  exdaded 
by  the  Sutotes,  54th  Geo*  IIL'o.  173,  see.  IS,  and 
57th  Geo.  III.  c  100,  sec  86. 
On  17th  December  18SS, 

**  The  Lord  Ordinaiy  having  considered  iSbtt  dosed  record, 
and  beard  partiea'  procurators  tbereon,  and  thereafter  made 
arizandiun,  and  particularly  considered  cbe  proceedings  under 
which  the  sale  aougbt  to  he  reduced  took  place,  and  the  Statotes 
and  other  aiitborittes  referred  to  by  the  parties.  Finds,  Imcr, 
That  the  defender,  Patrick  NeilU  cannot  be  affected  by  any  aU 
legations  of  fraud  in  the  applicatioa  for  a  wareant  to  sell  the 
lands  in  question*  or  in  the  proceedings  under  it,  whereby  the 
Court  of  Sesnon,  in  grantit^  the  warrant,  may  haTC  been  de- 
ceived or  misled ;  and  sustains  the  defences  of  the  said  Patrick 
NetU,  in  so  far  as  the  conclusions  of  the  summons,  as  directed 
against  him,  are  laid  on  any  suCh  ground  i  Finds,  2tfo,  That,  ao* 
cording  to  a  sound  construction  of  the  Statute  42d  Gea  III.  c 
116,  sec.  63,  the  notice  to  Robert  Baird,  Esq.  of  Newbyth,  'as 
nearest  substitute  heir  of  entail  of  lawful  age,'  of  which  evidence 
was  produced  to  the  Gunrt,  was  due  notice,  in  terms  of  the 
Statute,  '  to  tbe  next  suhetitute  heir  of  entaU,  being  of  lawful 
age,  and  resident  within  Great  Britain ;'  it  not  being  alleged  that 
there  was  any  nearer  substitute  heir  then  of  lawful  age,  and  re- 
fident  in  Great  Britain ;  and  repels  the  plea  of  tbe  pursuer,  that 
the  Sutute  does  not  authorise  any  sale  to  be  made,  onder  the 
68d  section,  in  the  esse  of  the  heir  next  in  succession  to  the  pro- 
prietor  in  possession  not  being  of  lawful  age,  or  not  being  resi- 
dent in  Great  Britain :  Finds,  3<ie,  That  as  the  interlocutor  of 
the  Court,  granting  warrant  of  aale,  appointed  the  late  Honour- 
able Henry  Erskine  to  be  trustee,  as  required  by  the  Statute, 
and  expressly  authorised  him  to  fix  the  upset  price  to  be  inserted 
in  the  articles  of  roup ;  and  as  the  Statute  contains  no  injunction 
that  the  upset  price  aball  be  fixed  by  the  Court  itself,  no  rel^ 
vant  ground  of  reduction  arises,  in  a  question  with  the  defender 
as  an  onerous  purchaser,  from  the '  fiict  that,  at  the  date  of  the 
warrant  of  sale,  the  upsec  price  bad  not  been  determined,  but 
stood  blank  in  the  articles  of  roup :  Finds,  dto.  That  the  petition 
for  obtaining  the  warrant,  though  it  stated  that  the  landa  had 
been  usually  let  together,  and  were  detached  and  separated  from 
the  other  paru  of  the  estate*  did  not  set  forth  either  that  they 
<  could  not  be  divided,  in  order  that  an  adequate  part  thereof 
might  be  sold  without  loss  to  the  parties  interested,'  or  that  the 
aale  of  the  whole  would  be  '  more  eligible  and  advantageous  to 
the  said  entailed  estate,  and  to  the  successive  substitute  heirs  of 
enuil  in  their  order:'  that  the  proof  allowed  by  the  Court  bore 
BO  distinct  reference  to  this  point,  as  in  a  sme  under  the  68d 
section  of  the  Statute,  bat  aimply  referred  to  the  qnestion,  *  if 
these  lands  can  be  sold  without  iijury  to  the  remainder  of  the 
enuiled  estate,  and  if  they  are  tbe  most  proper  parts  of  the  estate 
to  be  sold  for  the  above  purpose,  all  circumsunoes  considered,* 
— apparently  in  reference  to  a  sale  under  the  6 1st  seetiowonly: 
that  the  proof  adduced  bore  only,  that  the  '  knds  can  be  sold 
without  pnjudice  to  the  remainder  of  the  petitioner's  entailed 
estate ;  and  further,  that  all  cireumstances  coneidersd,  particn* 
larly  the  detached  situation  of  these  lands  from  the  other  parts 
of  tbe  esute,  they  are  the  most  proper  parts  of  the  petitioner'ii 
estate  to  be  sold  for  tbe  purpose,'  &c. :  and  that  the  interlocutor 
of  the  Court,  granting  warrant  of  sale,  merely  *  finds  it  instructed 
chat  these  lands  can  he  sold  without  injury  to  the  remaining  pait 
of  tbe  estate,  and  that,  considering  all  circumstances,  they  are 
the  moat  proper  parts  of  the  said  estate  to  be  sold  for  redemption 
of  tbe  land-tax  thereof  i'  Therefore  finds,  that  aceordiog  to  the 
record  of  tbe  judgment,  and  under  the  proceedings  as  raised  by 
tbe  petition,  the  Court,  before  pronouncing  the  interlocutor,  had 
not  before  them  any  etidence  that  the  farms,  lands,  or  tenements 
thereby  appointed  to  be  sold,  could  not  be  divided,  so  that  an 
adequate  part  only  might  be  sold,  nor  sny  evidence  that  the  sale 
4>i  the  whole  of  any  such  farms,  lands,  or  tenements,  would  be 
snore  eligible  and  advantageous  to  the  said  entiiled  estate,  and 
to  the  successive  substitute  heirs  of  entail,  than  tbe  sale  of  a 


part  thereof  only:  Finds,  Gio,  That  the  residue  of  the  price,  m 
well  as  the  sum  necessary  for  relieving  the  land-tax,  ought  to 
have  been  paid  into  tbe  Bank  of  England  before  a  dispositioq 
was  granted  to  the  pnrcbaser,  and  that  it  was  not  so  paid  in  this 
case  I  But  in  respect  of  the  decision  of  the  House  of  Lords  in 
the  case  of  tbe  Earl  of  Wemyss  t^imt  Montgoosery,  findsb 
that  no  sufficient  ground  of  reduction  arises  on  that  omission  m 
a  question  with  an  onerous  purchaser :  Finds,  Ofo,  That  the  sale 
in  question  never  was  reported  to  the  Court,  or  approved  of  by 
them ;  and  that  although  no  statutory  nullity  might  arise  on  that 
ground,  if  the  proceedings  had  been  otherwise  regular,  it  forms  0 
flBaterial  defect  in  tbe  title  of  the  porehaaer,  where  the  statutory 
provisions  in  other  respects  have  not  been  observed:  Finds« 
that  neither  the  provision  of  tbe  Act  of  the  64lb  Geo*  III*  cap. 
176,  sec.  13,  nor  that  of  67th  Gea  III,  cap.  100,  sec.  85^ 
applies  to  the  case  of  a  fundamental  error  in  the  execution  of  the 
Statute :  Therefore,  and  specially  in  respect  of  the  matters  act 
forth  in  the  fourth  finding  above  expressed.  Repels  the  defences, 
and  reduces,  decerns  and  dedarea,  in  terms  of  the  reductive  coo^ 
elusions  of  the  Ubel  i  reserving  to  the  defenders  their  claims  fer 
repetition  of  the  price  feom  the  pursuert  in  so  far  as  any  part  of 
it  was  applied  to  redeem  the  Und-tax,  or  to  discbaige  burdeao 
which  affected,  or  might  have  been  made  to  affect,  the  entailed 
esmte  of  the  pursuer ;  reserving  also  to  the  deleiiders  any  daama 
for  ameliorations  made  on  the  lands,  and  to  the  pursuer  his  ob- 
jections as  accords;  and^  finally,  reserving  to  the  pursuer  hia 
claim  for  repetition  of  the  rents,  and  to  the  defenders  their  ob- 
jections as  accords,  and  appoints  perties'  procurators  to  be. far* 
ther  heard  on  all  these  and  any  otiier  points  of  the  cauae;  finds 
no  expenses  due  to  either  party." 

HiH  Lordship  aabjoioed  tho  foHowing 

"  iVeitff.— Some  of  the  points  in  tbe  interlocutor  may  require 
a  little  explanation  :-^l.  The  pursuer  endeavoured  to  make  out* 
by  a  deduction  from  the  series  of  Statutes  for  redemption  of  tho 
land-tax,  particularly  88th  Geo.  III.  c.  60,  sects.  SO,  88 ;  SM 
Gea  III.  c.  6.  sec  29:  39th  Geo.  III.  c.  40,  sec.  6;  and  tho 
material  Act,  42d  Geo.  III.  c.  1 16,  sec.  63,  that  the  words  « the 
next  substitute  heir  of  entail  being  of  lawful  age,'  were  meant  to 
designate  specifically  the  next  existing  heir,  whether  of  age  or 
not,  and  to  impose  it  as  a  condition,  without  which  no  sale  qf 
such  lands  (under  tha  63d  section)  beyond  whst  was  necessary 
for  redemption  of  the  land«tsx  coidd  be  made  at  all,  that  that 
next  heir  should  be  of  lawful  age,  and  resident  in  Great  Britain : 
He  urged  that  by  the  88th  Qto.  III.,  no  sale  of  that  kmd  was 
allowed;  that  by  tbe  39th  Geo.  III.  c.  6,  such  sales  were  per- 
mitted, but  only  with  the  consent  of  the  next  heir  hittrested : 
that  this  still  remains  the  role  for  fiogknd ;  and  that,  it  being  4 
great  stretch  to  allow  the  same  thing  in  Scotland,  on  notice  oalyt 
the  clauses  in  the  39th  Geo.  III.  c.  40,  and  42d  Geo.  III.  c 
116,  must  be  construed  to  mean  that  no  sale  of  the  kind  shall 
take  place,  unless  tbe  next  Immediate  heir  himself  Is  of  age,  re- 
sident in  Britain,  and  receives  notice.  There  is  a  good  deal  of 
plausibility  in  this ;  but  the  Lord  Ordintry  cannot  enter  Into  h. 
He  thinks  it  very  dear  thet,  whether  the  Act  89tb  QoO.  lit  c. 
6,  may  in  any  sense  be  a  Sutute  for  the  empire  or  not.  its  pro- 
visions, and  particularly  tbe  29th  section,  do  not  at  all  apply  to 
entailed  estates  In  BoDthmd.  The  Gomt  of  Session  Is  not  men- 
tioned in  it;  and  no  sale  in  Scotland  could  posslMy  Imvo  taken 
ptoee  under  It,  consistently  with  the  88th  Geo.  III.  Then  tbo 
Act  c.  40  of  the  same  session  was  passed  epecblly  for  cxteodhig 
end  enlarging  thnt  Act  of  88th  Geo.  III.,  u  to  estatee  in  Seoti 
hmd :  and  in  It  the  provision  as  to  notiee  to  tiit  nest  heir  of  en* 
tail  Is  essentially  different  In  prtociple  from  that  with  r^rd  lo 
rights  of  reoiainder  aod  reveraion  in  England,  as  expressed  In  e. 
6.  'The  reason  of  the  diff^H-enee  probably  is,  that  th^re  li  t 
vested  estate  in  the  next  remainderman,  which  it  wns  thought 
Impossible  to  aff)>et  beyond  the  necessity  of  tbe  case,  #lthout  bis 
consent;  and,  on  the  other  hand,  no  heir  of  entail  in  Scotland 
hiiving  a  vested  estate,  but  all  tbe  heirs  haying  eoually  a  /as 
credHh  notice  to  the  next  heir  who  migfat  be  of  lawful  age,  and 
resident  In  Britain,  was  thought  sufficient.  The  Lord  Oidini^ 
therefore  construes'  tbe  words  *  being  of  lawful  age,*  ftc,  as  ^qin- 
valent  to  *  who  is,'  &c.,  and  not  as  importing  *  if  be  Is,*  or  *  pro- 
fided  he  Is  :*  and  be  comes  to  this  condosk)!!  the  more  feidi]y» 
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because,  though  the  point  ocourred  in  the  cmo  of  Biliot,  it  is 
evident  thut  the  Coart  did  not  go  into  the  pursuer's  view  of  it. 
The  Act  lOth  Geo.  III.  c.  51,  has  a  different  principle:  it  cer- 
tainly does  designate  the  next  substitute  absolutely,  if  in  Bntain; 
but  if  he  is  abroad,  it  allows  notice  to  the  nearest  male  relation 
by  his  father.  2.  In  the  case  of  Elliot,  the  Court  thought  it  a 
blot  that  the  upset  price  had  been  dlled  up  in  a  particular  man- 
ner, having  been  blank  when  the  articles  were  approved  of. 
But  the  interlocutor  is  laid  expressly  on  the  ground,  that  the 
thing  was  done  '  by  some  private  authority,  without  any  warrant 
from  the  Court.*  The  ftict  is  otherwise  in  this  case.  3.  In  the 
fourth  finding,  (he  Lord  Ordinary  has  proceeded  entirely  on  the 
judgments  of  the  Court  and  the  House  of  Lords,  in  the  case  of 
Elliot,  and  he  has  adopted  the  very  words  of  the  latter:  he  can- 
not distinguish  the  cases :  the  points  in  the  petition, — in  the  in- 
terlocutor allowing  the  proof,-*in  the  proofs— and  in  the  inter- 
locator  authorising  the  sale, — were  substantially  (and  in  the 
interlocutors  nearly  verbatim)  the  same  as  in  this  case.  The 
essential  error  in  both  is,  that  the  points  to  which  the  proof  and 
interlocutors  apply,  are  those  belonging  to  a  sale  under  the  6ist 
section,— even  the  detached  situation  of  the  farm  (not  alluded 
to  in  either  interlocutor)  being  only  stated  as  a  circumstance  to 
show,  according  to  that  section,  that  the  sale  would  be  without 
injury  to  the  estate,  and,  on  the  whole,  the  most  eligible.  But 
there  is  oio  application  of  that  or  any  thing  else  to  the  specific 
point  of  the  6dd  section — that  the  lands  cannot  be  divided, 
or  that  it  is  more  eligible  to  sell  the  whole  than  a  part.  The 
Lord  Ordinary,  therefore,  finds  himself  bound  to  follow  im- 
pliritly  so  precise  a  precedent  as  that  of  Elliot  The  other 
points  require  little  particular  notice.  It  may  be  proper  to 
state,  that  in  the  case  of  Sir  James  Montgomery,  there  is  no 
doubt  that  the  price  was  not  paid  into  the  Bank  of  England, 
according  to  the  terms  of  the  Statute,  and  that  this  point  was 
•trongly  uiged  in  the  House  of  Lords,  though  the  report  does 
not  bring  it  out.  With  regard  to  the  Acu  Mth  and  57th  Qeo. 
III.,  the  provision  of  the  54th  is  much  the  strongest,  and  the 
nearest  to  the  point  here  sought  bv  the  defender.  But  that  Act 
was  fully  before  the  House  of  Lords  in  deciding  the  case  of 
Eliott ;  and  neither  could  they  be  ignorant  of  that  of  the  57th, 
which  has  fully  more  relation  to  England  than  Scotland.  The 
Lord  Ordinary  has  thought  it  his  duty  to  decide  on  all  the  points 
put  in  issue ;  though  be  is  aware  that  a  more  general  form  of 
interlocutor  is  more  convenient.  But  when  the  cause  is  to  go 
to  review,  it  is  impossible  to  waive  points  as  unnecessary  to  be 
decided,  without  leading  to  a  double  discussion.** 

.  Both  parties  having  reclaimed,  the  Court,  on  6th 
Febraarj  1834,  ordered  eaaes*  Thereafter,  on  3d 
July  1834,  their  Lordships, 

"  before  snswer,  direct  the  cases  and  whole  record  to  be  laid 
before  the  Lords  of  the  First  Division  and  Permanent  Lords 
Ordinary,  for  their  opinion.  Whether  the  interlocutor  of  the  Lord 
Ordinary  ought  to  be  adhered  to  ?** 

The  following  were  the  opinions  returned  in  obe- 
dience to  this  appointment : 

"  The  Court  of  Session  being  intrusted  by  the  L^slature  with 
the  datj  of  superintending  sales  of  entailed  property  for  redemp- 
tion of  the  land-tax,  it  is  dear,  that  if  the  proceedings  are  not 
conducted  in  the  manner  prescribed  by  the  Statute,  the  Court 
exceed  their  powers,  and  the  sale  must  be  null,  even  in  a  question 
with  a  bonafide  purchaser.  On  the  other  hand,  if,  in  the  exer- 
cise of  the  powers  conferred  upon  them,  the  Ciourt  commit  an 
error  of  judgment  in  a  matter  on  whiih  they  are  directed  to  judge, 
$  purchaser,  if  not  in  nuUaJide,  is  in  safety  to  rely  on  the  decree. 
This  principle  is  distinctly  explained  by  Lord  Eldon,  in  a  pas- 
sage cited  by  the  defender  from  his  Lordship's  judgment 
in  the  case  of  the  Earl  of  Wemyss  against  Montgomery. 
The  procedure  in  the  sale  under  challenge,  appean  to  us  to 
have  been  in  conformity  with  the  injunctions  of  the  Statute, 
42d  Geo.  IIL,  c.  116.  By  the  6lst  section  of  that  Statute, 
the  Court  are  authorised  to  direct  a  sale  of  a  part  of  the  estate 
that  may  be  judged  adequate  to  the  redemption  of  the  land-tax. 
By  the  69d  section  they  are  authorised,  in  certain  circumstance^ 


to  direct  a  sale  of  a  part  more  than  sufficient  for  thstporpoie, 
and  the  mode  is  pointed  out  in  which  the  suq[>lus  money,  after 
redemption  of  the  tax,  is  to  be  disposed  of.     In  neither  alterna- 
tive does  the  Statute  prescribe  the  form  in  which  the  petition 
of  the  heir  of  entail  shall  be  drawn,  or  the  words  in  which  the 
judgment  of  the  Court  shall  be  expressed.     In  this  esse,  which 
was  a  sale  of  a  part  of  the  estate,  more  than  adequste  to  the  re- 
demption of  the  land-tax,  the  petition  properly  recites  both  the 
61st  and  63d  sections  of  the  Statute— ceruiii  provisiont  in  the 
fdrmer  being  applicable  to  the  latter  also.    Further,  it  sets  forth 
the  amount  of  the  land-tsx  to  be  redeemed,  and  the  rent  of  the 
lands  proposed  to  be  sold.     If  any  farm,  lands  or  teaements 
usually  possessed  together  are  proposed  to  be  sold,  under  the 
63d  section,  the  Court  are  empowered  to  authorise  the  sate,  if  it 
appears,  either  from  the  detached  situation  of  such  farm,  lui^ 
or  tenements,  or  any  other  circumstance,  that  they  csddoC  be 
divided  without  loss,  or  that  a  sale  of  the  whole  is  more  eligible 
to  the  parties  interested  than  the  sale  of  a  part.     In  Sir  James 
Gardiner  Baird's  petition,  it  is  set  forth  that  the  lands  proponed 
to  be  sold,  were  usually  let  together,  and  that  they  were  then 
under  a  lease  of  nineteen  years'  endurance,  sixteen  years  of 
which  were  unexpired, — ^tbat  they  were  detached  and  sepsrated 
from  the  other  parts  of  the  estate  by  the  Water  of  Leith,— that 
the  sale  would,  in  no  respeet,  injure  the  remainder  of  the  estate, 
—that  they  were  the  most  proper  part  to  be  disposed  of,*~aiHi 
that  the  surplus  money,  after  redeeming  the  tax,  might  be  em- 
ployed in  extinction,  pro  tanto,  of  a  considerable  debt  aflfectin; 
the  estate.     The  petition  farther  sets  forth,  that  intimation  bid 
been  made  to  the  next  substitute  in  terms  of  the  63d  section,— 
an  intimation  unnecessary  in  the  case  of  a  sale  under  the  6Ut 
section.     Satisfactory  evidence  of  all  these  averments,  wriuea 
and  parole,  was  laid  before  the  Court ;  in  particular,  s  plan  was 
produced  exhibiting  the  extent  of  the  farm  proposed  to  be  sold, 
its  detached  situation,  and  the  mode  in  which  it  waa  inclosed 
and  intersected ;  and  judgment  was  finally  pronounced  in  terut 
of  the  prayer  of  the  petition.     It  is  true  that  neither  tbepetitioB 
nor  the  judgment  bears  in  express  termp,  that  the  lands  cooid 
not  be  divided  without  loss.    But  the  Sutute  does  not  require 
that  in  either  the  one  or  the  other  this  should  be  exprcsied. 
The  petition,  however,  sets  forth  circumstanees  from  a'bich  the 
Statute  declares  that  t&is  may  be  inferred ;  these  circomstancti 
are  satisfactorily  proved,  and   the  Court  'find  it  instmeted, 
that  these  lands  can  be  sold  without  injury  to  the  renwining  pin 
of  the  estate ;  and  that,  considering  all  circunsstances,  they  are 
the  most  proper  parts  of  the  said  estate  to  be  sold.*    This  findis; 
necessarily  implies,  reference  being  had  to  the  facts  stated  in  (he 
petition,  and  to  the  proof  adduced,  that  it  appeared  to  the  Coart 
that  the  lands  could  not  be  divided  or  sold  separately  without 
loss.     Further,  on  carefully  considering  the  proof  at  the  preseot 
time,  we  have  arrived  at  the  same  conclusion  ;  and  we  are  of 
opinion,  that  the  proceedings  were  qot  only  correct  in  point  of 
form,  but  that  the  judgment  of  the  Court  waa  well  founded  on 
the  merits.     The  Lord  Ordinary's  interlocutor,  in  all  the  find- 
ings of  which,  except  the  fourth,  we  entirely  concur,  seema,  froo 
his  Lordship's  note,  to  rest  chiefly,  if  not  exclusively,  on  tbe 
judgment  of  the  House  of  Lords  in  the  case  of  Elliot-    We  are 
of  opinion  that  that  ease  is  distinguished  from  the  present  in 
many  important  particnUm.      The  petitioo  of  Sir  WiUua 
Elliot  did  not  reeite  tbe  6dd  section  of  the  Statute,  or  refer  to 
it  expressly  in  any  way;  and  it  did  not  epeeify  the  amount  of 
tbe  land-tax  to  be  redeemed.     The  intimations  given  of  the  is- 
tention  to  sell,  related  to  the  61st  section  only;  and  the  interlo- 
cutor of  the  Court  refers  to  those  intimations  and  to  no  other. 
It  appears  that  a  notice  was  given  to  the  next  substitute,  bot  m 
a  manner  altogether  informal  and  inept ;  and  that  that  notice 
was  not  before  the  Court  at  the  time  the  proof  wss  allowed. 
The  Court,  therefore,  were  led  to  believe  that  the  sale  was  to 
proceed  under  the  61st  section ;  and-  no  proof  was  either  asked 
or  allowed  of  any  circumstance  necessary  to  warrant  a  sale  under 
the  68d  section.     It  was  not  set  forth  by  the  petitioner,  thst 
tbe  lands  proposed  to  be  sold  were  detached ;  no  plan  was  pro- 
duced to  show  their  relative  situation,  and  in  fact,  it  is  stated  n 
subi»equent  proceedings  thst  they  lay  in  the  heart  of  tbe  boronj 
of  Halrule,  and  cut  the  barouy  in  twow     It  was  not  set  fortli. 
nor  was  it  proved,  thai  they  were  usually  let  together— in  i^ 
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none  of  them  had  been  let  together  previously  to  the  then  sub^ 
listing  lease,  and  part  of  them  were  at  the  time  sobset  and  pos- 
sessed separately.     The  duration  of  the  lease  was  not  stated  or 
proved  ;  and  it  was  concealed  from  the  Court  that  a  large  gras- 
sum  bad  been  paid  to  tbe  landtord.     Thue  it  appears,  that  there 
was  no  evideoee  before  the  Court  that  tbe  lands  eould  not  be 
divided, — that  an  adequate  part  misht  not  have  been  sold,— or 
that  a  sale  of  tbe  whole  was  more  eugible  ;  and  the  interlocutor 
cannot  be  accounted  for,  except  on  the  supposition  that  the 
Court  had  been  entirely  misled,  and  were  proceeding  on  the  er- 
roneous supposition  that  tbe  sale  was  to  be  made  under  the  6l8t 
section  of  the  Statute.     If  an  investigation  had  been  instituted 
in  that  case  similar  to  the  investigation  which  took  place  in  the 
present,  it  would  hare  appeared  at  once  that  tbe  proposed  sale 
was  a  palpable  and  gross  innd  aR:auist  tbe  substitute  beirs,  and 
utterly  unjustifiable  under  the  Statute.     In  all  these  respects, 
the   case   of  Elliot  is  contradistinguished  from  the  present 
The  judgment  of  the  House  of  Lords  did  not  rest  on  the  circum- 
stance, that  it  was  not  set  forth  in  the  petition,  or  found  in*  the 
interlocutor,  that  the  lands  could  not  be  sold  separately,  or  that 
the  sale  of  the  whole  would  be  more  eligible;  but  expressly  on 
tbe  circomstance  that  the  Court,  when  they  pronounced  their 
interlocutor,  had  not  evident  before  them  to  that  effect.     But, 
in  tbe  present  case,  we  think  that  there  was  evidence  before  the 
Court,  on  which  their  judgment  proceeded,  and  by  which  it  was 
fully  justified.     We  are  therefore  of  opinion,  that  the  interlocu- 
tor of  the  Lord  Ordinary  should  be.  altered,  and  the  defender 
assoilzied  from  the  conclusions  of  the  action." 

( Signed)    *•  C.  Hopk.     Ad.  Gillieb. 

J.  H.  MacKBNZXB.  Gfio.  Cbanbtoun.** 

**  I  concur  entirely  in  the  foregoing  opinion.** 
(Signed)    «  Datio  Robertson  Wiluamsov  Ewart.** 

**  I  concttf,  on  the  whole,  in  this  opinion,  though  with  ^ry 
grreat  difficulty.     Looking  merely  to  the  terms  of  tbe  judgment 
of  tbe  Hottse  of  Lorde  in  tbe  case  of  Elliot,  and  to  tbe  substan- 
tial indentit^  of  the  evidence  in  that  case  and  tbe  present,  it 
teem9  scarcely  possible  to  distinguish  between  them.     Bot  con- 
ndering  the  judgment  in  £lliot*e  ease  to  have  gone  to  tbe  full 
extent  of  jaelifiuble  strietness,  even  on  the  assumption  that  the 
evidence  was  there  viewed  with  reierenee  to  the  terms  of  the 
appUeation  it  was  brought  to  support,  I  think  it  reasonable  to 
suppose  that  it  did  proeeed  on  such  a  reference,  and  it  is  not 
therefore  of  binding  authority  in  any  ease  where  the  terms  of 
tbe  application  are  different.     The  points  of  difference  in  the 
present  case  are  well  brought  out  in  tbe  preceding  opinion ; 
and  they  amount  to  no  less  than  this, — that  whereas  M  is  here 
perfectly  clear  that  the  application  was  for  a  warrant  to  sell 
under  the  6:M  section,  this  was  so  far  from  being  clear  in  Kliott's 
ease,  that  the  natural  inference  from  the  whole  procedure  is, 
that  a  sale  under  the  61st  section  only  was  intended.     Now,  it 
appears  to  me  that  the  House  of  Lords  might  very  well  have 
decided  that  tbe  general  evidence  produced  in  that  case  was  not 
auffieient  to  fix  or  correct  tbe  ambiguity  of  the  application  and 
previous  procedure,  so  as  to  warrant  an  actual  sale  under  tbe 
63d  section ;  and  yet  that  the  Court  of  Session  might,  without  con- 
travening that  authority,  find  similar  evidence  sufficient  to  sup- 
port an  application,  in  no  respect  ambiguous,  bot  plainly  under 
that  dSd  section.    In  tbe  former  case,  the  Court  may  be  held 
nevet  to  have  actuidly  sanctioned,  or  intended  to  sanction,  the 
sale  under  the  ^3d  section  which  was  actually  made;  and  that 
it  was  therefore  without  legal  warrant,  and  consequently  null ; 
while  in  the  latter,  all  that  could  be  said  was,  that  they  were 
too  easily  satisfied  that  the  facta  required  to  justify  suck  a  sale 
were  established,  or  had  fallen  into  an  error  of  judgment  in  es- 
timating tbe  suffieienoy  of  the.  proof,  which  would  by  no  means 
infer  socb  a  consequence ;— and  it  is  upon  this  distinctioB  thati 
vegretttog  and  disapproving  the  vagueness  of  the  evidence  ao* 
tually  produced,  I  still  think  mjrself  warranted  in  concurring  in 
the  opinion  that  tbe  defender  is  entitled  to  abtolpUor,** 

(Signed)    **  F.  Jbffbky." 

'*  The  opinion  expressed  in  my  interlocutor  and  note  of  the 
Vol.  VI  L 


17th  December  1833,  was  formed,  after  very  full  bearing  of 
coHBsel,  and  eareful  consideration  of  the  cause  at  avi^andumi^ 
I  have  seeu  no  ground  to  alter  that  opiniork     I  am  stiU  alto- 

f  ether  unable  to  distinguish  the  case  in  principle  from  that  of 
Dtliot.     The  petition,   in  the  present  case,  recites  tbe  61st, 
and  also  tbe  6dd  sections  of  the  Statute.     The   petition   in 
EUioc's  case  recited  no  particular  section,  %ut  referred  to  the 
Statute  generally.     But  as  it  is  clear  that  no  particular  forci 
of  petition  is  prescribed,  and  that  it  was  not  necessaiy  to  recite 
tbe  sections  of  a  public  Statute,  I  cannot  discover  any  fat^l 
error  in  Sir  William  Elliot's  petition  in  that  point.     The  sale 
was  made  as  under  the  63d  section;  and  the  judgment  was, 
that  ft  was  null,  because  there  had  been  no  evidence  before 
tbe    Court,  that  the  lands  proposed  to  be  sold  could  not  be 
divided,  so  that  an  adequate  part  might  be  sold  without  loss, 
or  that  the  sale  of  the  whole  would  be  more  advantageous  to 
tbe  estate  and  heirs  of  entail     Tbe  question  is,  whether  it  can 
be  held  thai  there  was  such  evidence  in  the  present  case,  coo« 
sistently  with  the  judgment  in  the  case  of  Elliot.     But  tbe 
interlocutors  allowing  the  proof  are  expressed  in  tbe  identical 
same  words  in  both  cases.     See  case  for  pursuers,  p.  12,  and 
appendix,  p.  7.     Those  words  are  tbe  words  of  the  6 1st  section 
of  the  Statute,  not  tbe  words  of  the  63d.     The  proof  in 
Elliot's  case  was,  *  that  said  lands  lie  entirely  detached  fromr 
the  resMlnder  of  the  estate  of  Stobbs,  and  are  about  six  nkiles 
distant  from  the  mansion-bouse  t   Tbst  considering  tbe  loeHl 
and  relative  situation  of  these  lands,  and  all  other  eiveaiiu 
stances,  they  are  the  most  proper  parts  of  the  estate  to  be  sold 
for  the  purposes  above  mentioned,  and  that  tbe  sale  thereof 
will  not  materially  injure  the  remainder  of  the  estate. *'    This 
may  have  been  incorrect  evidence,  and  the  Court  may  have 
been  deceived  by  it.    But  it  is  tbe  evidence  which  waa  before 
the  Court,  and  it  bears  expressly  that  the  lands  lay  entirely 
detached  from  the  remainder  of  the  estate.     The  proof  in  tbe 
present  case  was,  that  '  these  lands  can  be  sold  without  preju- 
dice ^o  the  remainder  oH  the  estate ;  and  further^  that*  all  cir^ 
cumstaoces  considered,  particularly  the  detached  situation  of 
these  lands  from  the  other  parts  of  tbe  estate,  they  are  tbe  n^Mt 
proper  parts  of  the  petitioner's  estate  to  be  sold  for  the  psy- 
ment,'  &c.     There  was  no  other  evidence  produced,  except  a 
current  tack,  dated  in  1793^  aad  which  had  sixteen  years  to 
ruti,  and  a  plaa.     The  latter  might  show  the  detached  situatioB 
of  the  lands— tbe  fact  sworn  to  in   Elliot's  case.     It  coul^ 
show  no  more.     And  the  lease  only  showed,  as  matter  of  (act^ 
what  might  occur  in  any  case,  that  the  lands  bad  been  posr 
sessed  as  one  farm.    '  The  only  evidence  upon  oath  being,  in 
ray  apprehension,  the  very  same  ia  both  cases,  I  am  entirely 
unable  to  draw  the  present  case  out  of  tbe  force  of  a  judgnentr 
which  expressly  finds  the  sale  in  the  other  null,  because  there 
was  not  before  the  Court  any  evidence  that  tbe  farms,  &e,f 

*  could  not  be  divided,*  &c.,  or  that  the  sale  of  the  whole" 

*  would  be  more  eligible  or  advantageous  to  tbe  said  entailed 
estate,  and  to  successive  substitute  heirs  of  entail,  than  the 
sale  of  a  part  thereof  only.'    Whether  the  Court  coold  have 
so  found  in  the  present  case,  on  evidence  substantially  the  very 
aame  which  was  held  insufficient  in  Elliot's  cascr  is  not  the 
question.     I  can  only  say,  that  I  could  not  do  so  now,  if  the  poini 
were  presented  to  me.     But  the  Court  did  not  find  any  sucl{ 
fact  proved.     See  the  interlocutor,  app.  p.  17,  which  simply 
'  finds  it  instructed  that  these  lands  can  be  sold  without  injuryr 
to  the  renaintng  part  of  the  estate,  and  that,  eonsidering  al^ 
circumstances,  they  are  the  most  proper  psrts  of  the  said  estate 
to  be  sold  for  redemption  of  the  land-tax ;'  thus  following  tht 
words  of  tbe  61st  section  of  tbe  Statute,  and  the  proof  eji  r%^ 
ferable  to  them,  and  not  even  taking  any  notice  of  the  dejtaebed 
situation  of  the  lands.     I  humbly  think  that  the  truth  of  tbe 
matter  is,  that  i^  both  cases  alike  there  was  sa  entire  ooiiMi^, 
whether  intentional  in  either  ornot^  to  direct  tbe  proof  to  tbe* 
particular  points  required  to  be  proved  by  the  63d  seetiokkj^ 
and  I  am  altogether  unable  to  distinguish  tbe  one  from  the 
other  in  that  point.     Whether,  in  the  substance  of  the  thing, 
the  one  sale  might  be  fair  and  the  other  unfair,  I  am  not  called 
upon,  and  am  not  enabled,  to  form  any  opinion.     Wltiidht 
more  explanation  than  is  now  before  me,  I  own  I  should  hesi* 
tate  in  the  proposition.    But  the  case  of  Elliot  was  decide^ 
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on  a  tingle  point  In  tbat  point  I  think  tbat  tbe  preicnt  case 
is  the  same.**  *  ( Signed)     '*  Jamzs  W.  Mokcbsipf.** 

At  the  final  advising  to-day,  tbe  Lord  Jasttce- 
Clerk,  and  Lords  Meadowbank  and  Medwvn,  ex« 
presfied  their  concurrence  in  the  opinion  of  the  ma- 
jority of  the  consulted  Judges.  Lord  Glenlee  was 
understood  to  agree  with  Lord  Monereiff. 

The  Court,  therefore, 

"  Alter  tbe  interloeutor  of  tbe  Lord  Ordinary  sabmitted  to  re- 
Tiew,  assoilzie  the  defender  from  the  conclusions  of  the  action, 
and  decern:  Find  additional  expenses  due;  allow  an  ac- 
count,** &C. 

Pursuers*  Authorities. — Elliot  9.   Wilson  and  others,  9th 

.  February  1826 ;  4  S.  and  D.  420,  affirmed  2d  May  IBSa     dSth 

Geo.   III.  c.  60,  sertn.  26,  82.    39rh  Geo.   IIL  c.  6,  see.  29. 

30th  Geo.   III.  c.  40,  sec  6.    42d  Geo.  III.  c.  116,  sec.  68. 

Ibid,  sec.  65. 

Defenders*  Authorities.— Lawrie  s.  Lawrie,27th  July  1814; 
Duw.  II.  556.  Agnew  v.  Earl  of  Stair,  Slst  July  1822 ;  Sbaw*s 
Appeal  Gises,  I.  856.  Earl  of  Wemyss  p.  Montgomery,  25th 
July  1824;  Ibid.  IL  1.  42d  Geo.  III.  c.  116.  54th  Geo. 
IIL  e.  178,  sec.  12.    57th  Gea  IIL  c.  100,  sec.  25. 

Lotd  Ordinary t  Monereiff. -~^cf.  Rutberfurd  and  Dayidson ; 
Gibson- Craiga.  Wardlaw  and  Dalziell,  W.S..  Jtsentu^Jlt. 
Mora  and  Monteith;  W.  A.  G.  and  R.  EUis,  W.S.,  ^genls.— 
Mr  Thomson,  Cierk.^[J.R.'\ 


ISM  June  1885. 

FiEST  Dr^isioN. — (G.  D. ) 

No.  317. — Thomas  Mbgobt,  W.S.,  Purtuer^  ©.  John 

Spbnce,  Defender. 

Title  to  Insist— Bankrupt— Trust— ^  party  under  trwi  having 
raiaed  an  action  at  hit  own  iiufatieif,  which  w<u  objected  to  on 
the  ground  that  he  had  no  title  to  inaiu-^hetrutteewat  ordained 
to  it  ate  Vfheiher  he  ehote  to  inritt  in  the  action  or  not. 

The  porsaer  raised  an  action  against  the  defender 
for  £56.  9,  4,  being  the  actual  damage  saataioed  by 
the  parsoer,  in  consequence  of  the  defender's  having 
lost,  or  withheld  a  document  of  debt  in  favour  of  the 
pursuer,  which  the  defender  had  obtained  possession 
of  as  trustee  on  tbe  pursuer's  sequestrated  estate, 
from  which  office  he  nad  been  discharged  on  10th 
July  1890.  The  defender  objected,  tn  limine^  that  the 
pnrsoer  had  no  tit,|e  to  insist,  in  respect  he  bad,  at  tbe 
time  of  his  discbarge  in  the  sequestration,  conveyed 
his  whole  estate  to  a  voluntary  trustee  for  the  security 
of  the  cautioners  for  his  composition.  The  Lord  Or- 
dinary, 00  I2th  February  1 885,  appointed  the  pursuer, 
within  eight  days,  to  produce  evidence  of  authority 
from  bis  trustee  to  carry  00  or  consent  to  the  present 
action.    Thereafter,  on  21st  February  1835, 

"  The  Lord  Ordinary,  in  respect  that  tbe  trustee  refuses  to 
eoncur  with  the  pursuer  to  carrying  on  this  action,  or  to  give  hie 
ceosrnt  thereto.  Sustains  the  preliminary  defence  stated  for  the 
defender,  dismisaea  tbe  action,  and  decerns :  Finds  tbe  pursuer 
liable  in  expenses,"  &c. 

Tbe  pursuer  reclaimed : 

JLard  J9aigray,^'li  J  had  been  Mr  Megget,  I  would  have 
called  00  Mr  Christie,  tbe  trustee,  to  give  authority  to  carry  on 
the  process,  on  pain  of  being  linble  fur  tbe  debt. 

Lord  Prefideui.^-Mr  Christie  should  say,  whether  he  is  to  in- 
sist in  the  claim  or  abandon  it. 

*  Lord  Fullerton,  as  one  of  tbe  trustees  of  the  late  Honour- 
able Mr  Ersicine,  was  called  as  a  del  coder,  and  consequently 
gave  DO  opinion. 


Lard  J/adtenatf.— I  remember  telling  the  parties,  when  the 
caae  was  before  me.  that  if  the  pursuer  either  got  a  power,  ors 
renunciation  from  Mr  Christie,  I  would  have  been  qoite  Mdi- 
fied  with  the  title. 

Tbe  Court  ordained  Mr  Christie,  the  trustee,  to 
state  whether  be  chose  to  insist  in  tbe  action  or  not. 

Lord  Ordinary,  Fullerton.— -^c/.  P.  Robertson ;  Party,  Jgn!. 
^AU.  Neaves;  W.  Pollock,  S.  S.  C,  ^gffnt.—D.  CEtrA.— (6.2).] 


ISM  June  1835. 
FissT  Division.— (O.  D.) 
No.  318.  —  DuoALD   M'Callum  and   Willuh 
M' Alpine,  Complainers,  v.  Hugh  Ferguson  and 
0th BBS,  Respondents, 

Bankrupt—  Sequestration. 

Special  case,  involvings  no  point  of  law.  Tbe  Coort 
refused  the  petition  (complaining  of  certaio  resolu- 
tions of  tbe  creditors  on  tbe  sequestrated  estate  of 
John  Dinning),  and  found  expenses  due. 

Act.  Rutberfurd;  Wotberspoon  and  Mack,  W.S.,  Jgents.— 
Alt.  Solicitor-(}eneral(Cuningbame)  and  Shaw;  Wiiiism  Msr- 
ray,  W.&,  ^^en/.— S.,  Clerk.— l&D.] 


13th  June  1835. 
Secon0  Division. — (  X  R. ) 

No.   ^19.— David  and  Thomas   Warren,   Cm- 
plainersy  v.  Jambs  Marwick,  Respondent, 

Common  Property— Suspension  and  Interdict — One  of  tm 
coHterminou$  proprietors  hating  propoeed  to  rem  the  hei^ 
of  a  mean  wall  which  dioided  their  properiieM,  whkh  tketkfi 
refuted  to  do,  on  the  ground  thai  the  height  of  the  waU  had  Am 
already  increated  on  the  underMtanding  thai  ii  wot  to  remind 
unaltered  far  thefuturt%  and  that  to  raiu  it  higher  woa/d  kete 
the  effect  of  ob$tpucting  the  light  from  hit  tenanie'  houm;  e^i 
the  party  making  the  propottU  having  applied  /»  the  Den  tf 
Guild  for  authority  to  rsMe  the  walls  and  the  Dean  o/dnU 
having,  in  abunce  of  the  other  party^  inspected  the  premitet,  »i 
iherMfter  pronounced  m  decree^  aUo  in  abtence,  authoriti»n  tkt 
petitioner  to  raise  the  wall  two  additionmi  feet^  hu$  ot  hit  ovs 
expense,  in  respect  the  alteration  was  to  be  of  estentiol  he»fft 
to  him  only, -^  Bill  of  suspension  and  inierdiet,  mt  the  inMa»ct  ^ 
the  other  proprietor,  oitainsl  the  decree  being  put  infarce^  pemd, 
and  inter  did,  which  had  beets  previously  granted  uniilthe  biUuu 
onswered,  continued* 

The  parties  in  this  case  were  conterminous  proprie- 
tors of  certain  subjects  in  Kirkwall.  Tbe  compUinen 
were  the  superior  heritors,  and  their  property  wai 
divided  from  that  of  the  respondent,  partly  hv  tbe 
back  walls  of  the  respondent's  houses,  and  partly  bf 
a  mean  wall,  measuring  six  feet  high  on  the  respon- 
dent's side,  but  of  a  less  height  on  that  of  the  com* 
plainers*.  Tbe  complainers'  tenants  were  accostone^l) 
on  tbe  vacant  space  of  ground  behind  their  booseii 
and  between  these  and  the  division  wall,  to  erect  pest- 
stacks,  and  deposit  dung-steads.  This  use  of  the  pro- 
I^erty  was  complained  of  by  the  respondent,  who  si- 
eged that  these  peat-stacks  were  so  made  as  to  lean 
upon  and  overlook  the  common  wall,  and  that  the  de- 
positations of  dung  were  also  laid  down  against  tbe 
back  walls  of  bis  houses,  ft  was  therefore  proposed 
by  him  to  the  complainers,  that  the  wall  which  divided 
their  properties  siiould  be  heightened,  but  the  com- 
plainers having  refused  their  consent,  on  the  ground 
that  the  wall  bad  been  raised  from  its  former  to  its 
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present  beighty  on  an  noderstandiog  that  it  was  to 
remain  at  the  same  altitude  in  future, — that  the  effect 
of  raising  it  higher  would  be  to  obstruct  their  tenants' 
lights. — and  that  the  reasons  of  complaint  preferred 
by  the  respondent  were  without  foundation ; — the  re- 
spondent presented  a  petition  to  the  Dean  of  Guild 
against  the  complaioer,  Thomas  Warren,  praying  that 
officer 

**  to  visit  and  inspect  the  premises ;  to  find  that  the  present 
dike  is  not  of  a  sufficient  height,  or  fencible  as  a  garden  wall ; 
to  find  that  the  same  should  be  raised  to  the  height  of  eight 
feet  at  least,  and  that  at  the  joint  expense  of  the  parties ;  and 
to  authorise  and  ordain  the  parties  to  concur  in,  and  have  such 
operations  carried  through  immediately;  and,  in  case  of  the 
refusal  or  delay  of  either,  to  grant  warrant  to  the  others  so  to 
do  ar  their  joint  expense ;  as  idso  to  prohibit  and  discbarge  the 
said  Thomas  Warren  and  bis  tenants  from  building  peats,  or 
nufting  dunghills  or  other  nuisances  to  or  against  said  wall 
while  unrenewed  and  heightened,  and  from  committing  such 
offences,  either  tbereagainst,  or  the  petitioner's  bouses,  in  all 
time  to  come.*' 

This  petition  was  served  upon  Mr  Warren,  but  no 
answers  were  lodged  by  him,  nor  was  he  present  at 
an  inspection  of  the  premises  by  the  Dean  of  Guild 
and  his  CounciL  The  following  interlocutor  was 
therefore  pronounced  in  absence  of  the  complainers : 

'*  KtBKWALL,  Uth  JprU  lfl35.^The  Dean  of  Guild  having 
this  day,  along  with  his  Council,  visited  and  inspected  the  sub- 
jects in  dispute,  and  the  mutual  adjoining  properties  belonging 
to  the  petitioner  and  Thomas  Warren,  senior,  find  that  the 
dike  which  separates  these  properties  ought  to  be  raised  two 
feet  higher  than  it  is  at  present ;  but  although  this  operation 
will  he  of  essential  benefit  to  the  petitioner,  it  will  not  be 
equally  ao  to  Thomas  Warren,  therefore  authorise  the  peti- 
tioner to  raise  the  dike  the  above  height  at  his  own  expense, 
without  the  said  Thomas  Warren  being  liable  in  any  part  of  it : 
Fifid  that  there  baa  been  filth  and  other  nuisances  laid  on 
Thomas  Warren*s  property,  and  adjoining  the  wall  of  the  peti- 
tioner's bouses,  which  is  of  material  injury  to  the  petitioner's 
property,  occasioning  damp  and  other  ioconveniencef,  therefore 
ordain  the  said  Thomas  Warren  immediately  to  remove  the 
aaroe,  and  interdict  and  discharge  him  and  bis  tenants  from 
laying  and  collecting  filth  or  other  nuisances  upon  the  property 
opposite  to  and  adjoining  the  petitioner's  houses  in  time  coming; 
further  find,  that  the  said  Tbomaa  Warren  is  not  entitled  to 
build  peat-stacks  upon  hia  property,  either  leaning  upon,  or 
adjoining  to  the  dike  separating  the  properties  of  the  parties ; 
and  that,  in  the  event  of  the  said  Thomas  Warren  or  his 
tenanta  building  peat- stacks  on  the  property  belonging  to  the 
said  Thomas  Warren,  they  are  bound  to  keep  the  same  at  such 
a  distance  from  the  dike,  so  as  not  to  be  a  source  of  incon- 
venience to  the  petitioner,  by  affording  access  or  opportunity 
of  passing  from  these  stacka  to  the  top  of  the  march  dike ;  and 
therefore  interdict  and  discharge  the  said  Thomas  Warren  from 
so  doing,  and  decern ;  and  direct  the  clerk  to  intimate  this  in- 
terlocutor to  the  said  Thomas  Warren,  by  sending  him  a  copy 
thereof." 

In  these  circumstances,  the  complainers  presented 
the  present  bill  of  sunpension  and  interdict  against 
tlie  respondent  being  allowed  to  raise  the  height  of 
the  wall  in  question ;  pleadings  \  •  That  the  petition 
to  the  Dean  of  Guild  was  directed  against  the  wrong 
party, — Thomas  Warren,  who  was  liferenter  merely, 
in  place  of  the  other  complainer  who  was  proprietor, 
having  alone  been  called.  2.  That  the  decree  was 
pronounced  in  absence.  3.  That  the  wall  in  question 
being  a  mean  or  common  wall,  it  was  incompetent 
for  the  Dean  of  Guild  to  authorise  it  to  be  altered 
without  the  consent  of  both  parties  hariog  an  interest, 


more  especially  when  the  effect  of  such  alteration  wair 
to  benefit  the  one,  but  not  the  other. 

An  interim  interdict,  as  craved,  was  granted  by  Lord 
Moncreiff,  on  appointing  the  bill  to  be  answered; 
and,  thereafter,  on  advising  the  bill  and  answers. 
Lord  Cockbum  passed  the  bill,  and  continued  the  in- 
terdict. 

The  respondent  reclaimed,  but  the  Court  adhered^ 
and  modified  the  expenses  of  opposing  the  note  to  three 
guineas. 

Lords  Ordifuuy,  Moncreiff  and  Cockbum.  —  Jci.  Keay  ; 
Charles  Spence,  S.S.C.,  Agent. — All.  Ivory;  Joseph  QordoD» 
W.S.,  Agent Mr  Holland,  Oerk.^lJ.R.} 

iSth  June  1835. 

FiasT  Division.^  G.  D.) 

No.  320. — Kenneth  Fraser,  Pursuer,  v.  Alexander 

Dunbar,  Defender. 

Process— Relevancy— -CircMfiittoiicef  m  which  an  action  being 
brought  again^  a  party  at  repregenting  his  brother,  statements 
as  to  his  representing  his  mother  ordered  to  be  untkdrawa/rom 
the  record* 

Process-^ Productions — Commission  and  Diligence —C?rcMm- 
stances  in  which,  after  a  diligence  had  been  granted  aud  parliaUif 
reported^'Hemit  made  lo  lAe  Sheriff  to  seiect  from  the  writings 
in  the  posseuion  of  the  party  (specified  in  a  list),  suck  papers  as 
might  be  found  to  relate  to  the  su^ct^matter  of  the  cause. 

The  pursuer  raised  an  action  against  the  defen- 
der, as  representing  his  late  brother,  James  Dunbar, 
for  £95S,  9.  6.  The  defender  denied  his  representa- 
tion, and  alleged  that  the  farm  of  Scrabster,  of  which 
he  was  stated  in  the  summons  to  hare  taken  posses- 
sion as  his  brother's  heir,  had  been  held  in  lease,  not 
by  his  brother,  hot  by  his  mother,  to  whom  he  had 
succeeded.  The  defender  also  denied  the  j  ustice  of  the 
debt.  The  three  last  articles  of  the  pursuer's  re-re- 
vised condescendence  were  in  substanee as  follows:  In 
article  15,  the  pursuer  stated,  that  the  defender  had  ac- 
cepted a  gratuitous  right  to  the  lease  of  Scrabster  from 
his  late  mother,  on  condition  of  taking  burden  on  him 
for  her  debts.  In  article  16,  that  as  the  defender  had 
alleged  that  his  mother  alone  had  intromitted  with  his 
late  brother's  estate,  the  pursuer  had  raised  an  action 
against  ber  on  that  footing  for  the  debt  now  sued  for, 
which  action  had  been  sent  to  the  regulation-roll ; 
and  in  article  17,  that  the  defender  represented  his 
late  mother.  A  commission  and  diligence  was  grant- 
ed, and  several  times  renewed,  for  recovering  writings 
to  instruct  the  defender's  representation  of  hia  bro.-^ 
ther,  and  the  justice  of  the  debt ;  in  the  course  of  exe- 
cuting which  diligence,  various  objections  were  stated 
to  the  production  of  documents,  and  various  docuf 
ments  were  sealed  up.  On  the  case  being  enrolled, 
to  crave  circumduction  for  not  reporting  the  last  re* 
newed  diligence,  the  pursuer  lodged  a  minute,  stating 
that  be  had  been  prevented  by  poverty  from  obtain- 
ing a  new  examination  of  the  defender  as  a  haver  in 
the  remote  part  of  the  country  (Caithness)  where 
the  defender  resided,  the  defender  having  caused  him 
great  expense  under  former  diligences  by  frivolous  ob- 
jections ;  and  that,  as  the  defender  himself  was  the 
party  in  possession  of  the  writings  called  for,  and  bound 
to  produce  them  without  a  diligence,  he  onght  to  b» 
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ordained  to  do  to.    The  following  interlocutor  was 
pronoonced  on  19th  Febmary  1885: 

"  The  Lord  Ordinary  having  considered  the  process,  and 
railed  the  cause — Refuses  the  desire  of  the  pursuer's  minute,  No. 
197  of  process,  and  in  respect  the  three  last  articles  of  this  re-r»- 
refised  condescendence,  being  Nos.  15,  16  and  17,  appear  to  be 
beyond  the  terms  of  the  summons — Appoints  the  said  articles 
to  be  withdrawn  from  the  record.** 

The  porsoer  reclaimedy  and  the  Coart  pronounced 
the  following  interlocotor,  dated  IBth^and  signed  20th 
June  1835 : 

"  Adhere  to  the  Lord  Ordinary*s  interlocutor  reclaimed 
against,  in  so  far  as  the  three  last  articles,  Nos.  15,  16  and  17  of 
the  revised  condescendence  are  ordered  to  be  withdrawn :  Quoad 
ultra,  recal'tbe  said  interlocutor,  and  remit  to  the  Sheriff-substi* 
tnte  of  Caithness  to  select  from  the  whole  papers  (and  if  neces- 
sary, to  open  any  sealed  packet  in  which  they  may  be  contain- 
ed ),  such  papers,  letten.  Touchers  and  documents  as  are  speci- 
fied in  the  list,  No.  1 96  of  process,  or  as  may  be  found  b^  him 
to  relate  to  the  subject-matter  of  this  cause,  and  to  transmit  the 
papers  and  others  stf  selected  to  the  clerk  of  this  process.** 

Lord  OfdiMary,  Fullerton.  — -  Aci,  Boswell ;  D.  Manaon, 
S.S.C,   Agent*  <~^  Alt,  ;     Alejumder   Stevenson, 

8.S.C.»4;eiil.— 31r  Bell,  C/^ifr.— L^.-O^l 


IBM  June  1835. 
Sbcond  DivisiOK.— (J.  R.) 

No.  321. — James  Shankland,  Advocator ^  v.  Poor 
Elizabeth  Byres,  Respondent. 

Proof— Semiplena  Probatio— Oath  in  Supplement— CVrcum- 
utanen  which  held  to  amount  to  a  aemiplena  probatio,  and  to 
tsamml  the  pvnutf^$  oath  in  Mujtplemgnt^  in  an  action  Jor  in- 
Ijfing  chargoi  and  aliment  of  a  natural  child. 

In  December  1833,  the  respondent  raised  an  action 
%efore  the  Sheriff  of  Ayrshire,  against  the  advocator, 
for  the  expenses  of  the  oirth  and  for  aliment  of  a  na- 
tural child,  of  which  she  alleged  he  was  the  father. 
It  appeared  that  the  child  was  begotten  aboat  Whit* 
aonday  1832,  when  the  respondent  was  in  the  service 
of  the  advocator's  father  at  Aldinna,  with  whom  the 
advocator  was  then  living  in  family.  The  Sheriff- 
substitute  allowed  a  proof,  from  which  it  appeared 
that  the  pursuer,  having  been  before  the  Kirk-session 
of  Barr,  had  stated  that  George  M*Crone,  a  servant 
with  her  at  Aldinna,  could  be  a  witness  in  her  favour, 
and  that  the  advocator  having  afterwards  met  with  M'- 
Crone,  had  taken  him  to  the  house  of  Archibald  M'- 
Gowan,  a  messenger,  and  there  procured  his  signature 
to  a  letter,  written  .by  the  messenger  according  to 
instructions  from  the  advocator,  certifying  that  he 
{M*Crone)  had  never  seen  the  parties  using  improper 
familiarity,  or  in  the  private  company  of  each  other, 
which  letter  was  addressed  to  the  minister  of  Barr, 
and  was  produced  to  the  Session  by  the  advocator,  in 
consequence  of  the  kirk^officer  having  stated  that  a 
letter  from  M'Crone  would  probablv  6e  deemed  suf- 
ficient, instead  of  his  personal  attendance.  The  kirk- 
oftcer,  however,  deponed,  that  **  the  defender  was 
very  anxious  to  get  the  letter,  and  brought  it  to  the 
Session  before  he  was  desired ;"  and  M'Crone's  testi- 
mony was  contradictory  of  his  statement  in  tlie  letter, 
that  he  had  never  seen  the  parties  in  private  company. 
His  deposition  was  as  follows : 

"  Depones,  That  one  moniing  while  the  deponent  was  in  his 
^trficc,  the  defender  called  on  the  deponent  about  four  o*elock, 


sod  the  deponent  went  into  the  kitefaen,  and  fiMind  the  defender 
sating  n  piece  at  the  side  of  the  dresser,  and  the  ponser  wu 
staodiof  at  the  side  of  her  bed  with  her  ^tbes  oa,  and  whet 
the  deponent  went  into  the  kitchen,  the  pursuer  ran  out  of  it, 
and  at  this  time  it  was  befure  Whitsunday, and  ' gloaming  vise:' 
That  the  family  were  not  up,  and  no  person  was  in  the  kitcbeo 
but  themselves :  That  the  defender  and  deponent  slept  in  tbe 
same  bed,  in  an  apartment  above  the  kitebei),  and  when  the  d6 
fender  rose  out  of  bed  on  the  above  morning,  the  deponent  m 
asleep :  That  the  deponent  never  missed  the  defender  out  of 
bed  on  other  occasions,  except  when  he  was  going  to  the  imidjj, 
whither  he  was  going  that  morning :  That  he  does  not  recollect 
to  have  seen  the  defender  rise  so  early  as  four  o'dork,  eitbcf 
when  going  to  the  smiddv,  or  anywhere  else :  That,  after  tbr  d^ 
ponent  was  called  out  oi  bed  by  the  defender,  he  received  some 
instructions  from  the  defender  about  the  farm,  and  then  retonwd 
to  his  bed,  leaving  the  defender  in  the  kitchen ;  and  the  deponeat 
fell  asleep,  and  does  not  know  when  the  pursuer  came  Urk  to 
the  kitchen  :  That,  when  the  defender  went  away,  he  gtvc  tbe 
deponent  a  cry,  while  he  was  half  sleeping ;  but  be  does  not 
know  how  long  this  was  after  the  deponent  bad  gone  to  M. 
That  no  penton  slept  with  the  pursuer  in  the  kitchen  at  the 
above  time,  and  the  deponent  was  the  only  noan-sertaot  aboa 
tbe  house :  That  the  usual  time  for  the  pursuer  to  rise  to  ber 
work  \yas  about  six  o'clock  in  the  morning  :  That  tbe  deponeiit 
never  saw  tbe  parties  together  by  themselves  in  the  kitcbeo  io 
the  moniing,  except  on  the  above  occasion  :  That  tbe  depooeM 
never  saw  the  parties  by  themselves  in  the  out-housei.  D^ 
pones.  That,  after  the  deponent  left  Aldinna,  he  went  to  be  i 
servant  with  Mr  Tennant  of  Creoch,  near  Ochiltree ;  and,  tfter 
the  parties  were  before  the  Session,  the  deponent  was  at  Ctia- 
nock  Fair,  when  the  defender  mentioned  to  bim  that  he  was  te 
appear  the  Sabbath  following,  before  the  Sesaion  at  Barr.  and 
wished  the  deponent  to  give  bim  a  letter  that  be  knew  notbs; 
of  his  being  the  father  of  the  child ;  and  the  deponent  was  tika 
before  Archibald  M*  Cowan,  messenger  in  Oimnock,  aodtte 
defender  told  him  what  to  write  in  the  letter  which  the  depoact: 
signed :  That  the  letter  was  addressed  to  tbe  minister  of  Bar, 
and  was  delivered  to  the  defender:  That  M* Cowan  cbaf|ed 
28. 6d.  for  the  letter,  which  the  defender  was  to  pay.  Inteflo- 
gated  for  the  defender,  depones.  That  tbe  defender  mentioaedto 
the  deponent  that  the  kirk-officer  of  Barr  told  bim  thatbesbouk! 
get  such  a  letter,  and  which  would  save  the  deponent  tbe  troabi< 
of  going  to  Barr :  That,  while  the  deponent  was  serving  it  Al- 
dinna, be  never  saw  any  familiarities  between  the  p«rtie«.  I^ 
pones.  That  the  pursuer  was  the  only  female  servant  is  tte 
house." 

It  was  farther  deponed  to  by  another  wttaess,  Jsoe* 
Wilson,  whose  honse  was  on  the  roaid  aide»  and  U  & 
little  distance  from  Barr,  that  on  one  occasion,  befoic 
the  birth  of  the  child,  she  had  seen  the  parties  in  * 
cart  together  on  the  way  to  Barr. 

On  1st  July  1834,  the  Sheriff-sabstttnte 

'*  finds  said  proof  sufficient  to  entitle  the  pursuer  to  depone,  • 
supplement,  that  the  defender  is  really  and  truly  the  fstberd 
ber  child,  and  allows  her  to  depone  accordingly." 

To  this  judgment  the  Sheriff,  on  18th  AngnstlSa^l 
adhered,  adding  this 

**  Note. — In  judging  of  this,  as  a  case  of  oemiplena  f^ 
(the  facts  of  intercourse  and  fantiliarity  being  no  doubt  sitgbt^ 
the  SheriflT cannot  help  laying  a  good  deal  of  weight  on  tbe  rea(0 
and  solitary  situntton  of  the  place,  and  there  being  no  aljegic* 
or  probability  of  tbe  pursuer  having  had  cownexioo  wilb  a^ 
other  peraon." 

In  an  adrocation,  the  Lord  Ordinary  (Jeffrey),^ 
29th  May  1835,  pronounced  the  following  interl 
tor  and  note : 

'*  The  Lord  Ordinary  having  resumed  consideration  of  tbe 
bate,  with  the  closed  record,  proof  adduced,  and  whole  pn 
Advocates  the  cause,  alters  the  interlocutors  of  tbe  SkeriiT 
plained  of,  finds  the  respondent  (original  puisner)iisiDot 
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such  facts  and  cfreumstiiictfl  at  can  be  beld  to  amount  to  a  mmi" 
jlena  probaiiof  OF  to  CDtitle  her  to  her  oatb  in  aapplement,  and 
therefore  assoilzies  the  advocator  from  the  conclusiona  of  the  ac- 
tion, and  decerns. 

"  iVo/r.— The  Lord  Ordinary  fs  not  aware  of  anj  case  \n 
n  bich  the  womsn's  oath  in  supplement  has  ever  been  admitted 
on  grounds  so  slender  as  here.  The  Sheriff,  accordingly,  has 
been  oliliged  to  go  out  of  the  record,  and  the  evidence,  for  rea- 
sons for  bis  jodgmeor ;  and  even  if  this  were  allowable,  it  seems 
iinpo^^ible  to  give  much  weight  to  those  he  has  assigned.  Uis 
local  knowledge  may  entitle  him  to  represent  the  place  as  remote 
nnd  solitary.  But  these  are  very  vague  words.  It  is  proved  to 
he  but  a  few  miles  £n>m  a  popalous  village,  to  which  its  inmates 
resorted,  and  in  that  village  ia  a  parish  cbureh,  where  they  must 
hiive  met  many  neighbours ;  and  as  to  there  being  *  no  probability 
i't'  the  pursuer  having  had  intercourse  with  any  other  person,*  it 
does  seem  rather  strange  that  he  should  have  overlooked  the 
witness  M* Crone,  who  had  exactly  the  same  opportunities  for 
iiurb  intercourse  as  the  defender ;  and  indeed  still  better,  as  he 
)>eems  to  have  staid  in  the  bouse  after  the  defender  bad  gone,  be- 
fore day-light,  to  the  distant  smithy,  on  the  very  morning  when 
ic  is  alleged  the  child  was  begotten.  It  is,  no  doubt,  disagreeable 
to  alter  a  judgment  of  this  kind,  after  the  oath  has  been  actually 
tciken.  But  this  was  not  regarded  in  the  case  of  Durham  against 
Guthrie,  I9th  May  1887  (5,  Shaw,  685).  and  if  the  oath  was 
improperly  taken,  its  import  cannot  be  looked  aL" 

The  respondent  reclaimed : 

7*he  lAfrdJumice'Cierk. — I  most  aay,  my  Lords,  that  after 
reading  the  proof  in  this  case  with  great  attention,  I  entertain 
«uch  doubts  as  to  the  interlocutor,  that  I  cannot  at  present  con- 
cur in  it.  I  shall  state  the  grounds  of  mv  hesitation.  And  first 
of  all,  I  may  observe,  what  I  have  said  in  all  other  cases  of  this 
nature,  that  we  most  deal  with  every  aacb  case  upon  its  own 
circumstances,  but  that  if  among  these  there  bean  appearance  of 
tampering  with  the  evidence  on  the  part  of  the  accused,  it  is  al- 
ways most  suspicious.  In  the  first  place,  then,  attend  to  the 
evidence  of  the  witness  who  is  first  examined  (Janet  Wilson), 
from  which  your  Lordships  will  see  that  the  parties  are  brought 
to<^ether,  having  been  observed  in  company  in  a  cart  on  the  way 
to  Barr.  Then  comes  the  evidence  of  the  next  witness 
M' Crone,  in  which  I  admit  there  is  no  strong  proof  of  familiarity. 
But  what  does  it  aaonnt  to?  The  defender  aad  M* Crone 
^\eep  in  one  bed,  and  it  is  dear  tbat  the  latter  did  not  know 
when  the  former  rose  on  the  morning  deponed  to.  Being  called 
upon,  however,  by  the  defender,  he  goes  into  the  kitchen,  and 
there  the  pursuer  is  seen  standing  by  her  bed-side,  and  dressed, 
the  defender  being  at  the  side  ^f  the  dreaser  '*  eating  a  piece." 
This  is  said  to  have  been  about  four  o'clock  in  the  rooming,  but 
then  the  witness  did  not  know  when  the  defender  may  have 
risen  ;  and  it  Is  stated  that  he  (M* Crone)  never  was  aware  of 
;be  defender  rising  so  early  as  four  o'clock,  and  that  the  usual 
lour  for  the  pursuer  to  rise  was  six  o'clock.  Then  it  is  in  evi- 
ience  that,  when  M<^rone  enters  the  kitchen,  the  pursuer  runs 
iff.  Thus,  it  being  proved  tbat  the  parties  were  seen  together 
n  the  kitcben  at  four  o*dock  in  the  morning,— that  the  defender 
vwis  not  known  to  be  accustomed  to  rise  so  early, — tbat  the  pnr- 
>uer*8  usual  hour  of  rising  was  not  until  six  o*dock,— 4ind  that 
vben  M'Crone  enters  the  kitchen  she  runs  off, — the  presnmp- 
ion  ia,  tbat  intercourse  todk  place  upon  that  occasion.  Then, 
vbat  is  the  ether  evidence  ?  The  pnraner  makes  a  complaint  to 
be  Kirk-aession :  there  is  no  ahuffliog ;  and  that  is  always  an 
mportant  feature.  She  sta(es  that  M'Crone  woUld  bean  im- 
portant witness ;  and  in  reference  to  that  matter,  the  evidence  of 
VI*  Cowan,  the  messenger,  explains  how  he  was  instructed  by 
be  defender  to  write  a  letter  for  M*  Crone,  it  being  stated  tobim 
rj  the  defender,  that  this  would  save  M'Crone  the  trouble  of 
t  tending  at  the  Kirk<«ession.  New,  taking  it  to  be  the  fact  that 
be  kirk^ofioer  intimated  that  a  letter  from  M'Crone  might 
office  to  dispense  with  bis  attendance  at  the  Session,  his  mean^ 
ng  surely  was,  that  it  was  to  be  a  letter  from  the  witness  bim- 
clf,  and  not  one  from  the  defender.  The  kirk-oflker  never 
ould  have  bad  any  other  idea.  But  what  does  this  letter  con- 
ain  ?  I  think  I  sbaN  show  your  Lordships  that  it  states  a  falae- 
lood.     M'Ccone  is  thece  made  to  declare  that  he  <*  never  saw 


any  improper  familiarity  between  the  parties,  or  in  the  private 
companv  of  each  other,  nor  did  I  ever  understand  them  to  be  so.** 
Now,  if  that  is  true,  M* Crone,  when  examined  as  a  witness, 
speaks  false.  But  I  must  believe  him  upon  his  oath ;  and  what. 
Task,  is  private  company,  but  being  toiut  cum  tola  f  Then,  the 
letter  goes  on,—"  I  may  be  allowed  to  mention,  from  rav  ob- 
servation of  the  woman's  conduct  while  I  was  servant  at  Aldinna* 
that  James  Shankland  was  at  all  times  anxious  to  avoid  her  com- 
pany.** Now,  in  consequence  of  this  letter,  I  must  say  that  this 
IS  a  case  tui  generit  ;>  and  although  the  evidence  might,  in  other 
circumstances,  be  viewed  as  scant,  that,  after  this  letter,  I  for 
one  cannot  think  that  the  interlocutor  of  Lord  Jeffrey  ought  to 
be  adhered  ta 

Lord  Meadowbank, — I  am  most  decidedly  of  the  same  opinion 
with  your  Lordship.  While  I  can  see  no  reason  for  this  defen- 
der being  desirous  to  save  M' Crone's  attendance  at  the  Klrk- 
session,  I  can  easily  perceive  that  there  was  a  material  reason 
for  his  being  anxious  to  keep  him  away,  since  it  would  have  ap- 
peared from  M*  Crone's  testimony,  that  the  parties  had  been  seen 
to^^etber  in  the  situation  which  is  described  in  bis  evidence  in 
this  case.  Taking,  therefore,  into  view  the  circumstance  of 
the  defender's  obtaining  the  letter,  that  he  must  have  known  that 
M*  Crone  had  seen  him  and  the  pursuer  together,  and  that  the 
letter  is  proved  to  be  false  in  that  respect  bv  M'Crone's  own 
evidence,  I  think  there  is  afforded  from  the  whole  facts  a  sufficient 
legal  sttspidon  against  the  defoader,  to  warrant  the  pnnimr's 
oath  in  supplement. 

Lord  Medwjfn, — In  all  cases  of  this  kind,  much  weight  is  due 
to  the  declaration  of  the  defender,  but  that  step  the  Sheriff  has 
not  taken  here,  although,  in  the  course  of  my  experience,  I  have 
generally  found  that  any  tittle  dificoky  which  mav  ariae  upon 
the  preoC  is  remedied  1^  a  reference  to  the  defender's  declara- 
tion. I  cannot  disguise  from  myself  that  the  evidence  in  this 
case  is  slight ;  but,  upon  the  whole  circumstances,  I  cannot  say 
that  I  entertain  a  different  opinion  from  your  Lordships.  On 
the  morning  to  which  we  must  trace  the  intercourse,  it  was 
natural,  when  the  defender  rose,  that  he  would  have  widcened  his 
companion,  and  given  him  his  instructions  then.  But  he  did  not 
do  so,  but  went  dowu  to  the  kitchen ;  and  if  bis  object  in  doic^  so 
was  merely  to  get  '*  a  piece,"  tbat  might  have  been  procured  with- 
out the  pursuer  being  made  to  rise.  Then  the  pursuer  ran  out  of 
the  kitchen  when  M'Crone  entered  it.  That  person  also  states* 
that  the  parsaer  was  never  known,  in  his  recollection,  to  have 
risen  ao  early  before ;  and  I  think,  therefore,  he  must  have  had 
some  other  object  in  view  in  doing  so  on  the  morning  in  ques- 
tion, than  going  to  the  smiddy.  Then,  as  to  the  letter,  I  think 
it  is  a  material  circumstance  that,  when  the  defender  knew  that 
M'Crone  was  to  be  a  witness,  he  showed  an  obvious  anxiety  to 
prevent  him  from  going  to  the  Kirk-ftession,  which  is  evinced  by 
the  letter  being  dictated  by  the  defender  himself,  and  made  to 
contain  a  false  statement,  that  tbe  parties  were  never  seen  in  pri- 
vate company.     Upon  the  wbolci  therefore,  I  concur. 

Lord  Glentee  was  understood  also  to  concur. 

The  Coart»  therefore, 

**  Alter  the  interloeutor  of  the  Lovd  Ordinary,  excepting  in  so 
far  as  it  advocates  this  process :  Find  the  defender  liable  to  the 

fursuer  in  the  sum  of  jBI,  11.  6.  of  inlying  expenses,  and  £5, 
Os.  yearly  of  aliment  for  the  child  in  question,  payable  quarter- 
ly, and  per  advance,  as  libelled,  until  the  child  shall  arrive  at  the 
age  of  twelve  yean  complete ;  reserving  to  the  defender  to  apply 
for  the  custody  of  the  child  when  seven  years  of  age,  and  to  the 
pwiuer  her  objectioas  tfaereanent,  and  decern :  Fiiid  the  pursuer 
entitled  to  the  expenses  of  process,  allow  an  acoottat* "  &c. 

Lord  Ordimarpf  Jeflirey.  —  ^o<.  Cowan;  John  IlobeitBen» 
W.S^  Jlgetu.^AU.  D.  Mare;  D.  J.  M*JBndr,  S.S.C»  AgtM. 
..Mr  RoUand*  OUrJc.-^y.B,} 
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I9ih  June  1835. 
Fust  Division. — (G.  D.) 

No.  322.  —  Robert  Cuninghame  Bontine  and 
Others*  Pursuers,  v.  William  Cuninghame 
CuNiKOHAME  Graham,  Defender, 

Entail— Claases  Irritant  and  Resolutive—^  parly  having  exe^ 
ettted  an  entail  of  certain  lands  in  1767,  and  an  entail  of  cer- 
tain other  lands  in  1774;  and  the  first  heir  of  entail  who  svc- 
ceededt  having  espede  a  Crown  charter  of  the  lands  in  both 
entails,  omitting  svch  as  held  of  a  subject  svjterior,  and  omitting 
the  tubstitutions  which  had  become  extinct  or  inoperative  be/ore 
the  date  of  the  charter ;  and  having  inserted  in  the  charier  the 
whole  clauses  and  conditions  of  both  entatls  in  a  combined,  in- 
stead  of  a  separate  form — Circumstances  in  which  held,  that  the 
rule  appUcando  singtiU  singulis  applied,  and  that  a  sale  of  the 
lands  in  the  entail  1774  t which  was  ineffectual  from  not  being 
recorded),  did  wit  infer  an  irritancy  and  forfeiture  of  the  lands 
contained  in  the  entail  1767; — that  by  the  titles  completed  by 
the  heir  of  entail  in  possession,  the  lands  in  the  entail  1767  were 
effectually  secured  against  his  debts  and  deeds,  and  that  the  en- 
tail was  binding  and  efffcltial  against  him  in  questions  with  the 
substitute  heirs  of  tadzie, 

Nicol  Graham  of  Gartmore  was  proprietor  of  a 
variety  of  lands,  holding  partly  of  the  Crown  and 
partly  of  a  subject  superior.  On  2d  March  1767, 
Nicol  Grahana  executed  a  deed  of  entail  in  the  form 
of  a  procnratory  of  reitignation,  by  which  he  bound 
himself,  his  heirs,  &c,  to  resigir  thetie  lands  in  the 
hands  of  his  superiors,  in  favour  of  himself  in  liferent, 
and  to  William  Graham,  his  eldest  son,  and  the  heirs- 
male  of  his  body,  whom  failing,  to  Robert  Graham, 
liis  second  son,  and  the  heirs-male  of  his  body,  whom 
failing,  to  John  Graham,  his  third  son,  and  the  heirs- 
male  of  his  body,  &c.  This  deed  contained  all  the 
usual  clauses  of  a  strict  entail,  and  was  recorded  in 
the  Register  of  Tailzies  on  SOth  July  1768.  After 
executing  this  deed,  Nicol  Graham  acquired  some 
other  lands  by  purchase.  Of  the  lands  thus  acquired 
he  execnted  another  deed  of  entail  on  12th  November 
1774,  containing  tn  ierminis  the  destination  in  the  pre- 
vious deed,  except  that  the  entailer's  wife  was  intro- 
duced  as  a  liferentrix  along  with  the  entailer  himself. 
William  Graham  the  institute,  and  John,  one  of  the 
substitutes,  predeceased  their  father ;  and  Nicol 
Graham  died  early  in  1775,  without  having  recorded 
the  entail  of  1774  in  the  Register  of  Tailzies,  in  con- 
sequence of  which  omission  the  defender,  W.  C.  C. 
Graham,  on  the  succession  opening  to  him,  sold  the 
lands  contained  in  that  entail,  so  that  the  present 
question  related  solely  to  the  lands  contained  in  the 
entail  of  1767.  On  the  death  of  Nicol  Graham,  Ro- 
bert, his  only  surviving  son,  expede  a  general  service 
as  heir-male  of  tailzie  and  provision,  under  the  entail 
of  1767,  to  William  Graham  bis  brother,  who  had 
died  without  male  issue.  Upon  the  footing  that  Wil- 
liam Graham  had  died  before  the  entail  1774  was 
execnted,  and  therefore  that  no  right  under  that  entail 
had  vested  in  him  capable  of  being  taken  up  by  ser- 
vice, Robert  Graham  expede  a  service  as  heir  of  tail- 
zie and  provision  to  his  father  under  the  entail  of 
1774,  ana  having  by  these  two  services  taken  up  the 
procuratories  contained  in  the  entails  of  1767  and  1774, 
he  obtained  in  1776  a  charter  from  the  Crown,  compre- 
iiending  all  the  lands  contained  in  both  entails  which 
iield  immediately  of  the  Crown.    This  charter  gave. 


granted,  and  disponed  to  Robert  Graham,  and  tbe 
heirs-male  of  his  body,  whom  failing,  &c  all  the  lands 
held  of  the  Crown,  contained  in  the  entail  of  1767. 
It  then,  by  a  separate  dispositive  clause,  gave,  granted, 
and  disponed  to  Liady  Margaret  Graham,  tbe  entailer'i 
widow,  in  liferent,  and  to  Robert  Graham,  and  the 
heirs-male  of  his  body,  whom  failing,  &c.  all  the  landi 
contained  in  the  entail  1774.    At  the  end  of  theie 
two  dispositive  clauses,  the  charter  proceeded  thai: 
**  But  with  and  under  the  particular  reserrationi,  pro- 
visions, declarations,  exceptions,  and  clauses  irritaot 
and  resolutive  after  expressed,  and  no  otherwise,  con- 
tained in  the  two  deeds  of  tailzie  after  mentioned." 
The  dispositive  clause  of  the  charter  (in  consequence 
of  Nicol  Graham  and  his  son  William  being  dead) 
did  not  contain  the  destination  to  Nicol  Graham  in 
liferent,  and  to  William  and  his  heirs-male,  bat  the 
whole  destination  was  narrated  in  the  qucequidem  vrr- 
batim  as  in  the  original  deeds.     The  whole  claoses 
and  conditions  of  both  entails  (which,  with  certain 
exceptions,  were  identically  the  same)  were  ioserted 
in  the  charter  once  for  all,  in  place  of  the  clauses  and 
conditions  in  the  entail  1767  being  first  inserted,  and 
then  the  clauses  and  conditions  in  the  entail  1774.  Tbe 
charter,  however, contained  various  subordinate  claotef 
from  the  entail  1767,  which  were  not  in  the  entail  1774^ 
For  example,  a  provision  that  the  mansion-house,  of- 
fices, gardens,  &c.  of  Gartmore  (contained  in  the  en- 
tail 1767)  should  not  be  given  in  liferent  prorisiov 
to  the  husbands  or  widows  of  the  heirs  of  entail,  uA 
a  permission  to  the  heirs  of  entail  to  grant  feos  to  i 
limited  extent  of  ground  in  the  neighbourhood  of  tbe 
market  town  of  Gartmore.    The  charter  omitted  cer- 
tain reserved  powers  in  favour  of  Nicol  Graham  which 
had  never  been  exercised,  and  certain  other  cUq^ 
in  the  entails  which  were  no  longer  applicable  to  tbe 
state  of  matters  as  they  existed  at  the  date  of  tbe 
charters.     On  this  charter  Robert  Graham  was  infeft 
on  7th  March  1778.     On  1st  December  1779,  Robert 
Graham  executed  a  procuratory  of  resignation  of  ibe 
whole  lands  contained  in  both  entails,  for  new  iofeft- 
ment  to  be  granted  to  himself  and  the  other  heit^  of 
tailzie.     Upon   this  procuratory,  which  was  in  tbe 
same  terms  with  the  charter  of  1776,  Robert  Graban 
obtained  a  charter  from  the  Crown,  but  died  before 
infeftroent  had  passed  on  it.     Upon  his  death,  tbe 
succession  opened  to  his  son,  the  defender  in  this  a^ 
tion,  who  expede  a  general  service  as  heir-male  of 
tailzie  and  provision  to  Robert  Graham  his  father, 
under  the  deeds  of  entail  1767  and  1774*  respectirelj. 
On  6th  November  1799,  the  defender  was  infeft  oa 
the  unexecuted  precept  contained  in  the  Crown  char- 
ter expede  by  Robert  Graham  in  1779,  which  the  d^ 
fender  had   taken   up   by   his  foresaid  serrioe;  bol 
shortly  thereafter,  taking  advantage  of  the  omissioo 
to  record  the  entail  of  1774,  the  defender,  asalreadr 
mentioned,  sold  the  lands  contained  in  that  entail. 
The  present  action  was  brought  by  Robert  Cuning- 
hame Bontine  (the  eldest  son  of  the  defender,  W.  C 
C.  Graham),  as  next  heir  of  tailzie,  for  himself  and 
as  administrator  fur  bis  children,  to  have  it  found  and 
declared  that  the  defender,  Mr  W.  C.  C.  Graham,  bad 
incurred  an  irritancy  and  forfeiture  of  his  right  to  tbe 
estate  of  Uartmure  and  others,  by  reason  of  his  bar- 
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lag  contravened  the  deed  of  tailzie,  and  that  the  lands 
had  devolved,  freed  and  dishardened  of  his  debts  and 
deeds  on  the  pursuer,  Mr  Bon  tine,  as  next  heir  of 
entail.  The  action  was  defended  by  the  creditors  of 
Mr  W.  C.  C.  Graham,  to  whom  he  had  granted  trust-' 
deed«  in  1826,  and  who  had  also  deduced  adjudications 
against  him. 

The  pursuers  pleaded — L  The  defender,  William 
Cuninghame  Cuninghame  Graham,  as  well  as  his 
father  Robert  Graham,  made  up  his  titles  to  the  estate 
of  Gartmore  under  the  two  entails  executed  by  his 
grandfather  in  1767  and  1774,  and  was  and  is  effec- 
taally  bound  by  the  conditions  of  those  entails. — II. 
The  titles  to  the  entailed  estate  (at  least  to  that  part 
uf  it  which  is  held  of  the  Crown,)  were  made  up  in 
the  person  of  Robert  Graham,  the  defender*s  father, 
in  Drecise  conformity  with  the  entails  1767  and  1774; 
and  the  defender  connecting  himself,  as  he  has  done, 
with  those  titles,  is  effectually  bound  by  all  the  condi« 
tions  and  provisions  contained  in  those  entails. — III. 
If  the  defender  and  his  father  have  been  possessing 
the  entailed  estate  upon  titles  inconsistent  with  the 
deed  of  entail,  an  irritancy  has  been  incurred  by  them 
which  will  entitle  the  pursuer  to  succeed  in  this  ac« 
tion; — and  it  is  not  competent  for  the  defender  to 
found  upon  the  unwarrantable  state  of  his  own  title, 
in  order  to  justify  other  irritancies  which  he  may 
have  committed, — nor  is  he  entitled  to  found  upon 
prescription,  as  giving  validity  to  his  title,  inasmuch 
as  the  pursuer,  the  vertu  dominus^  was  minor  during  a 
great  part  of  that  period  during  which  prescription  is 
alleged  to  have  run. — IV.  Assuming  that  the  de- 
fender has  connected  himself  in  the  making  up  of  his 
titles  with  the  entail  1767 — that  his  titles  have  been 
cooipleted  in  conformity  to  that  entail, — or,  at  all 
events,  that  whether  completed  in  terms  of  that  entail 
or  not,  the  defender  has,  by  prescription,  acquired  no 
title  to  the  estate  of  Gartmore  independent  of  the  en- 
tail 1767, — the  defender  has,  by  the  acts  and  deeds 
which  are  speciGed  in  the  record,  been  guilty  of  a 
contravention  of  that  entail  in  various  different  ways. 
In  particular,  (1.)  With  regard  to  the  lands  of  Gartin- 
starry,  by  Robert  Graham  lying  out  unentered,  con- 
trarv  to  the  entail,  and  by  the  defender,  Mr  W.  C.  C* 
Orafaam,  after  also  lying  out  unentered  for  fifteen 
years,  obtaining  a  title  from  the  subject  superior  in 
fee-simple,  and  first  granting  an  heritable  bond  over 
the  lands,  and  then  selling  them  absolutely.  (2.)  With 
regard  to  the  lands  of  Garchell,  &c.,  by  completing 
a  title  to  these  lands  in  fee-simple,  on  the  allegation 
of  a  defect  in  the  title  of  the  entailer. 

The  drfender  pleaded — I.  That  with  respect  to 
those  lands  included  in  the  entail  of  1767,  which  hold 
of  the  Crown,  the  titles  of  Robert  Graham  were  not 
validly  or  effectually  completed,  and  no  valid  investi- 
tare  was  made  up  under  that  entail ;  inasmuch  as  he 
never  acquired  right  to  the  procuratory  in  the  entail 
of  1767,  having  served  heir  to  William  Graham,  who 
predeceased  the  granter,  and  having  erroneously  and 
ineffectually  attempted  to  take  up  the  procuratory  in 

virtue  of  that  service II.  The  entail  of  1767  has 

long  since  been  extinguished,  the  estate  having  been 
possessed  far  beyond  the  prescriptive  period  under 
the  charter  1776  and  sasine  1778 ;  which  investiture 


was  Hot  a  mere  continuance  or  renewal  of  both  or  either 
of  the  former  entails,  but  was  a  new  investiture,  es- 
sentially different  from  both,  and  containing  provisions 
and  conditions,  and  clauses  prohibitory,  irritant,  and 
resolutive,  of  an  effect  and  operation  altogether  differ- 
ent from  those  of  the  former  entails.— III.  The  en- 
tails of  1767  and  1774  are  altogether  ineffectual  either 
against  heirs  or  creditors,  inasmuch  as  the  conditions, 

f provisions,  and  clauses  prohibitory,  irritant  and  reso- 
utive,  never  were  inserted  in  the  investiture,  parti- 
cularly the  infeftment;  the  only  infeftment  passed 
upon  the  procuratories  containing  those  entails,  being 
that  of  Robert  Graham  in  1778,  which  contained  the 
conditions,  provisions,  and  clauses  prohibitory,  irritant, 
and  resolutive  of  the  charter  of  1776,  which  are  es« 
sentially  different  from  those  of  the  entail  libelled* 
The  entail  of  1776  never  was  recorded  in  the  Register 
of  Entails ;  it  is  not  protected,  especially  against  cre- 
ditors, by  the  registration  of  the  entails  of  1767  and 
1774;  and  no  irritancy  has  been,  or  can  be  alleged,  to 
have  been  incurred  under  the  charter  of  1776.  The 
entails  in  question  being  ineffectual  to  exclude  the 
diligence  of  creditors,  no  declarator  of  forfeiture  can 
be  maintained  at  the  instance  of  any  of  the  heirs-sub- 
stitute in  those  entails  so  as  to  affect  the  rights  of 
creditors,  or  deprive  them,  by  forfeiture  of  the  estates, 
as  in  the  person  of  Mr  Graham,  of  those  securities 
which,  by  trust-disposition,  or  adjudication,  or  other- 
wise, they  may  hold  over  these  estates. — IV.  Even 
supposing  the  entail  in  question  to  be  effectual,  the 
defender,  Mr  Graham,  has  committed  no  eontraven- 
tion  of  it.  In  particular,  (1.)  As  to  the  lands  of  Gar- 
tinstarry,  though  they  were  included  in  the  procuratory 
of  1767,  yet  the  entail  as  to  these  lands  never  was 
completed  or  made  effectual,  and  thev  were  the  de- 
fender's property  in  fee-simple,  having  been  possessed 
for  a  period  exceeding  the  years  of  prescription,  on 
the  fee-simple  titles  under  which  Nicol  Graham  ori« 
ginally  held  them.  (2.)  As  to  the  lands  of  Garchell 
and  others,  the  property  of  these  lands  never  was 
validly  vested  in  Nicol  Graham,  the  entailer,  but  the 
superiority  only,  which  is  still  held  under  the  fetters 
of  the  entail,  and  the  property  has  also  been  brought 
under  the  entail  by  an  excambion,  so  that  there  are 
no  termini  habiles  for  declaring  an  irritancy  and  for- 
feiture as  to  these  lands. 

The  Court  ordered  the  opinions  of  the  other  Judges 
to  be  taken  on  the  following  questions : 

"  Whether  the  tides  completed  by  Robert  Orabam,  the 
father  of  the  defender  W.  i\.  G.  Graham,  by  the  Crown  char- 
ter in  1776,  and  the  sasine  following  thereon,  were  framed  in 
conformity  to  the  deeds  of  entail  executed  by  Nicol  Graham 
in  1767  and  1774?  Or,  whether  the  entail  contained  in  the 
said  charter  and  sasine  is  tbe  same  with,  or  different  from,  both 
or  either  of  tbe  entails  contained  in  both  or  either  of  the  said 
deeds  of  entail  of  1767  and  1774:  and  if  different,  what  is  tbe 
legal  effect  and  consequence  of  sach  difference?  And  whether, 
by  the  titles  so  completed  by  the  said*  Robert  Graham,  and  those 
completed  by  bis  son  W.  C.  C.  Graham,  tbe  lands  contained  in 
the  entail  1767  (which  entail  had  been  previously  recorded  in  tbe 
Register  of  Tailzies),  are  effectually  secured  againsc  tbe  debts 
and  deeds  of  the  said  W.  C.  C.  Graham?  and  whether  the  said 
entail  is  binding  and  effectual  against  btm  in  questions  with 
tbe  substitute  heirs  of  tailzie  ?" 

In  answer  to  these  questions,  the  following  opiniona 
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vere  retorned  by  the  Lords  Jufttice-Clerk,  Glenlee^ 
Meadowbank,  Medwyn  and  Corehuuse : 

**  The  first  qoesticm  on  which  the  opinioot  of  the  consvUed 
Judges  are  required  is,  whether  the  titles  completed  bj  Robert 
Graham  by  the  Crown  charter  1776,  and  the  sasine  following 
tbereon,  were  framed  in  conformity  with  the  deeds  of  entail  1767 
and  1774;  or,  whether  the  entail,  contained  in  that  charter  snd 
sasine,  is  the  same  with,  or  different  from,  both  or  either  of  the 
entails  contained  in  both  or  either  of  these  deeds?  The  defen- 
ders have  specified  various  particulars*  in  which  they  say«  that 
t)ie  entail  in  the  charter  and  sasine  is  different  from  the  entails 
in  the  deeds.  In  our  opinion,  the  pursuers  have,  with  one  ex- 
ception, satisfactorily  accounted  for  all  those  differences,  and  have 
shown,  that,  either  necessarily,  or  in  strict  conformity  with  the 
correct  principles  and  usual  practice  of  conveyancing,  they  took 
place  in  the  preparation  of  the  investiture.  Thus,  although  tiiere 
are  lands  contained  in  the  deeds  of  entail  which  do  not  appear 
in  the  investiture,  the  lands  so  omitted  held  of  a  subject  superior, 
and  were,  therefore,  necessarily  excluded  from  a  charter  granted 
by  the  Crown.  Thus  also,  certain  substitutions  in  the  entails 
do  not  occur  in  the  charter ;  but  as  those  substitutions  were  ex- 
tltoct  or  inoperative  before  the  charter  was  expeded,  they  were 
omitted  with  perfect  propriety^  and  agreeably  to  ordinary  prac- 
tice. But  the  exception  to  which  we  allude,  and  upon  which 
the  defenders  seem  now  exclusively  to  rely,  relates  to  the  struc- 
ture of  the  irritant  and  resolutive  clauses  in  the  investiture.  In 
framing  the  charter  1776,  the  entails  1767  and  1774,  instead  of 
being  kept  separate*  as  they  ought  to  have  been,  were  combined, 
89  that  if  the  charter,  with  the  sasine  upon  it*  is  alone  considered, 
a  contravention  of  the  provisions  in  the  entail  <if  Gartnore 
would  apparently  infer  a  forfeiture,  not  only  of  that  estate,  but 
oT  the  estate  af  (iulbowie  also ;  and  vice  versaj,  a  contravention 
oT  the  entail  of  Culbowie  would  apparently  infer  a  forfeiture  of 
the  estate  of  Gartraore.  To  that  extent,  it  is  clear  that  the  en- 
tail, as  it  stands  in  the  investiture,  is  not  in  form  absolotely 
identical  with  the  entails  in  the  deeds  1767  and  1774;  and  this 
the  pursuere  do  not  dispute.  We  come,  therefore,  to  the  se- 
cond point  to  which  our  attention  is  directed,  namely,  what  is 
the  legal  effect  and  consequence  of  this  difference?  Which,  re« 
vening  the  order  suggested,  we  think  may  best  be  considered, 
Isr,  As  in  a  question  between  the  pursuen  and  W.  C.  C. 
Graham,  that  ia,  between  the  sobstititte  hein  and  the  heir  in 
possession ;  and,  2diy,  Between  the  pursuera  and  the  other  de« 
fendere  who  appear  in  the  character  of  third  parties  or  creditors. 
In  a  question  between  the  substitute  heirs  and  the  heir  in  pos- 
session, it  will  be  observed,  that  the  estates  contained  in  the  two 
deeds  of  entail  are  conveyed  separately  in  the  charter ;  and  it  is 
declared,  that  they  are  conveyed  under  the  conditions  and  provi- 
sions, and  under  the  irritant  and  resolutive  clauses  in  two  deeds 
ol  tailzie;  that  Robert  Graham  and  the  other  heirs  of  tailsle 
shall  enjoy  and  possess  the  estates  by  virtue  of  the  said  two  deeda 
of  tailzie  ;  that  he  shall  insert  the  conditions  of  the  said  tailzies 
in  the  charters  end  infeftments  which  are  to  follow  on  these 
tailzies ;  that  no  acts  of  contravention  shall  prejudice  the  hein 
destinfld  to  sucrced  by  the  deeds  of  tailzie,  and  so  fordi,  keeping 
both  deeds  constaatly  in  view ;  and  in  the  clause  of  ^^equidenit 
the  progress  of  the  separate  estates  contained  in  each  tailzie  is 
set  forth,  and  both  tailzies  are  specially  described  by  the  respec- 
tive dates  of  their  ^xecutionj  and  of  their  registration  in  the 
books  of  Session,  in  answering  this  first  question,  which 
arises  between  the  substitutes  and  the  heir  in  possession  alone, 
and  in  which,  therefore*  the  provisions  of  the  Act  1686  do  not 
epter  into  the  case,  it  is  necessary  to  consider  upon  what  prin- 
c^le  the  charter  1776  is  to  be  construed.  We  conceive  that 
Che  special  references  in  that  charter  to  the  two  entails  under 
Mrhich  it  is  declared  that  the  two  estates  shall  be  held  and  en- 
joyed, are  sufficient  authority  for  ta^ng  into  view  both  those 
entails,  for  the  purpose  of  ascertaining  its  import.  If  that  be 
granted,  it  makes  way  for  the  rule,  gvod  singula  tingvlu  tufU 
appiioatida  t  for  materials  are  given  upon  which  that  rule  can 
lOperate.  We  do  not  mean  to  say,  that,  in  every  case,  an  inves- 
titure may  be  construed  by  reference  either  to  prior  investitures, 
or  to  the  warrants  on  which  it  proceeds.  But  when,  in  the  in- 
resiimre  to  be  construed,  express  reljerence  is  made  to  those 


warrants,  as  explaining  or  BQthorising  the  rights  which  it  confers, 
we  thfnk  that  this  is  a  legitimate  mode  oi  constnictioD.  lior 
is  this  opinion  at  varisBce  with  the  recent  decisions  in  Hope 
Yere'^  oase^  beeatne  there  the  destination  in  the  old  entsil  1708 
could  not  possibly  be  reconciled  with  the  desdoation  io  the  new 
entail  1783,  and  it  was  manifest  that  those  who  framed  the  Ut- 
ter, laboured  under  the  mistake  that  the  two  destinations  were 
the  same.  If  they  had  been  informed  of  their  mistske,  there 
was  no  reason  to  conclude  that  they  would  have  been  induced 
to  depart  from  the  new  destinatioo.  That  destination,  there- 
fore, which  neither  required  nor  admitted  of  construction,  wss 
necessarily  adopted,  though  its  author,  the  Countess  of  Hope- 
toun,  was  in  error  either  as  to  its  effect,  or  as  to  the  effect  of 
the  preceding  entail,  to  which  she  referred ;  but  whether  as  to 
the  one  or  the  other  did  not  appear.  Here  the  case  is  reversed : 
Whenever  the  rutenngu/i  nngulis  is  admitted,  Ae  chsrter  1776 
is  not  only  not  irreconcileable  with  the  entails  upon  which  it 
proceeds,  but  is  io  exact  oonfonsity  with  them.  If,  instead  of 
the  present  action,  a  declarator  of  irritancy  bad  been  hroagbt 
against  the  defender,  W.  C.  C  Graham,  to  forfeit  Culbowie, 
on  the  ground  that  be  had  contravened  the  entail  of  Gartmore, 
we  do  not  think  that  he  could  have  been  precluded,  by  the  forai 
of  his  investitare,  from  showing  that  be  had  violated  no  eondi- 
tion  of  the  entail,  under  which  that  veij  investiture  provided 
that  he  should  exclusively  possess  and  enjoy  that  estate ;  sod  so 
vice  verMUf  if  a  contravention  as  to  Culbowie  were  pleaded  as  a 
forfeiture  of  Gartmore.  But  if  a  plea,  which  necessarily  iofers 
that  the  entails  are  still  in  force,  would  have  been  available  in 
his  fevour  in  that  action,  it  must  be  so  against  him  in  this  action, 
in  which  he  maintains  that  the  same  entails  are  extingaisbcd. 
The  question  assumes  a  different  shape  wbesi  k  occurs  wiih 
third  parties,  and  when  the  provisions  of  the  Act  1685  cone 
into  operation.  A  purchaser  or  creditor  is  entitled  to  look 
for  the  conditions  and  fettera  of  an  entail,  either  in  the  Re- 
gister of  Tailzies,  or  in  the  Record  of  Sasines  exclusively.  He  if 
not  boaod  to  compara  the  one  with  the  other,  nor  can  he  be  re- 
ferred to  any  deed,  not  part  of  the  registered  entail  or  reeoidrd 
sasine,  to  exphun  either  of  tbem.  In  bis  case,  therefore,  it  any 
be  plausibly  argued,  that  there  is  no  place  for  the  rule  ningdi 
tingulis ;  because  the  recorded  investiture  contains  nothing  to 
show  that  the  conditions  and  fettera  of  each  of  the  deeds  of  en- 
tail are  not  identical  with  the  conditions  and  fettera  of  theeo- 
tail  aet  forth  in  that  investiture,  and,  if  they  are  not  the  same, 
that  he  is  entitled  to  hold  that  the  entails  are  not  duly  reconlcd 
in  the  Register  of  Sasines.  We  are  of  opinion,  that  this  aisu- 
ment  is  not  conclusive.  The  object  of  the  Act  1665  plainly  ie, 
that  all  the  conditions  and  fettera  of  entails,  by  which  parchascn 
or  creditora  can  be  endangered,  should  be  disclosed  by  niesn«  of 
two  records,  on  either  of  which. they  may  rely  for  iuforsMtioo. 
Rot  while  they  are  secored  that  no  restriction  can  exist  unka 
it  be  so  recorded,  thejr  are  not  secured,  nor  are  they  entitled  ro 
infer  that  every  restnction  which  is  recorded  must  therefore  be 
operative.  On  consulting  the  Register  of  Tailzies,  the  irritaot 
and  resolutive  clauses  in  a  deed  may  appear  impregnsbte,  while 
a  defect  in  a  Record  of  Sasines  may  render  them  utterly  ineffe^ 
tnal ;  and  so,  on  the  contraiy,  a  defect  in  the  Bt^fister  of  Tail- 
zies may  defeat  the  most  accuratdy  recorded  investiture.  And 
as  all  the  restrictions  in  a  tailzie  may  thus  become  iooperstire, 
so  may  any  one  restriction  in  whole  or  in  part.  This  can  be  of 
no  prejudice  to  third  parties :  They  are  certiorated  fuUy  of  all 
dangere  to  which  they  can  be  exposed,  but  they  are  not  informed 
whether,  or  to  what  extent,  those  dangere  may  be  avoided. 
Thus,  if  part  of  an  estate,  wMeh  is '  placed  under  an  entail,  be 
sold  by  the  entailer,  or  evicted  from  him  before  the  entsil  is  ns 
corded,  the  register  will  show  all  the  prohibitions  and  irritsn- 
cies  as  if  they  affected  that  subject,  although  it  has  been  with- 
drawn from  their  operation.  On  that  principle,  io  one  case, 
the  Coart(28th  November  1821)  refused  to  dlow  a  tenement 
to  be  onutted  in  recording  an  entail,  which  the  entailer  hsd  de- 
posed of  before  his  death.  In  similar  eircuroetafiees,  the  beii, 
in  making  up  his  titles,  may  safely  omit  that  teneroeat  withdraws 
from  the  entaO,  and  that  omission  will  not  affect  the  ralidity 
of  the  entail  as  to  the  remainder  of  the  estate.  Thus  siso,  if  ui 
entailer,  under  a  reserved  power  to  alter,  were,  by  a  subsequent 
deed,  to  relax  the  fetters,  by  granting  peimiasion  to  firu>  or  tease, 
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or  burden,  or  the  like,  an  oreiMioB  to  insert  that  rahteqyent 
de«d  io  the  Register  of  Tailzies,  or  in  the  investiture,  would 
not  render  the  entail,  in  so  far  as  it  was  unaltered,  ineffectual 
sgaiost  purchasers  or  creditors,  on  the  ground  that  the  provisions 
of  the  Act  1685  had  not  been  complied  with :     Or,  suppose  a 
pemission  to  the  same  effect  were  ifiserted  in  the  entail  itself, 
sssn  ezcfltption  to  the  prohibitory  clause,  and  that  exception 
wss  omitted  in  tbe  record  by  the  negligence  of  the  transcriber, 
it  clearly  could  not  be  maintained  that  the  record  was  inopera- 
tive, quoad  ultra,  and  the  whole  estate  laid  open  to  the  diligence 
of  creditors.     It  follows,  therefore,  that  if  all  existing  condi- 
tions and  fetters  appear  in  both  records,  the  appearance,  in  either 
record,  of  others  which  do  not  exist,  is  immaterial.     We  think 
that  this  IS  not  only  the  sound  constrnction  of  the  Statute,  but 
that  it  admits  of  no  other  construction ;  for  while  it  is  indispen- 
sible  that  each  record  shall  show  how  far  the  fetters  it  exhibits 
may  bind,  it  is  impossible  that  either  of  them  can  show  how  Car 
those  fettera  may  not  bind.     To  ascertain  this,  other  sources  of 
ioforroatioo  must  be  resorted  to.     Let  tbe  Statute,  so  construed, 
be  spplied  to  the  present  case.     On  the  one  hand,  it  is  admitted 
tbat  the  entail  1767  is  recorded  in  the  Register  of  Tailzies  with 
perfect  accuracy,  and  on  tbe  other  hand,  it  is  incontestable  that 
the  Record  of  Sasines  exhibits  every  prohibition  and  fetter  in  that 
entail,  by  which  the  estate  can  be  affected  to  the  prejudice  of 
purchasers  or  creditors.     The  only  objection  to  the  Record  of 
Sasines  is,  that- the  forfeitures  under  both  entails,  inserted  in  a 
combined  form,  are  more  extensive  in  appearance  than  they 
are  in  reality,  an  objection  which,  on  tbe  grounds  now  stated, 
we  consider  of  no  validity.     Thus  it  appears,  that  when  the 
heir  in  possession  pleads  prescription  on  the  entail  1776*  against 
the  entails  1767  and  1774^  the  pursuers  can  show  that,  by  a  rule 
of  construction  legitimate  in  that  question,  the  import  of  the 
former  is  identical  with  that  of  the  latter ;  and  when  tbe  credi- 
tors plead,  Cbat  tbe  fetters  of  the  entail  1767  do  not  enter  the 
investiture  in  terms  of  the  Statute  1685,  it  is  a  good  answer  that 
the  provisions  of  tbat  Statute  are  fully  complied  with.     Tbe 
entail  1774  was  not  recorded,  and  in  consequence  of  tbat  neglect, 
tbe  estate  "was  sold.      But  this  circumstance  does  not  in  any 
respect  affect  the  argument  iq  so  far  as  the  entail  1 767  is  con- 
cerned.    We  are  of  opinion,  therefore,  that  by  the  titles  com- 
pleted by  Robert  Graham  and  his  son,  W.  C.  C.  Graham,  the 
lands  contained  in  tbe  entail  1767,  are  effectually  secured  against 
tbe  debts  and  deeds  of  the  said  W.  C.  C.  Graham,  and  tbat  the 
said  entail  ia  binding  and  effectual  agatDsk  him  io  questions  with 
the  subsequent  heirs  of  entail.** 

(Signed)  *<  D.  Boyls.  William  Milt.kb. 
A.  Maconochib.  J.  U.  FoRiKS. 
Geo  Cranstoun." 

Lord  Moncreiff  concarred  in  this  opinion,  with  the 
following  note: 

*<  This  caae  has  appeared  to  me  to  be  attended  with  very  con- 
siderable difficulty.  But  after  giving  all  the  attention  in  my 
power  BO  the  argument  in  the  papers  and  from  the  bar,  and  con- 
sidering deliberately  the  views  taken  in  the  above  opinion,  I  am 
inclined  to  concur  in  itt  being  on  tbe  whole  satisfied  that  tbe 
iovestitares  completed  under  the  eharter  1776  are  consistent 
with  the  strictest  opplication  of  tbe  rule  of  tbe  Statute  1685.  I 
only  think  it  necessary  to  add,  that  J  couM  not  have  come  to 
this  resuH  on  some  of  the  grounds  of  law  maintained  by  the  ptir- 
soers,  and  that  it  is  only  on  tbe  principle  of  giving  the  strictest 
construction  to  the  deeds  framed  in  execution  of  the  Statute 
that  I  now  do  80." 

(Signed)       **  Jamsa  W.  Momcaeitf.'' 

Lonb  Ftdl«rt«n  and  Jeffrey  reiaraed  this  opinion : 

'*  We  coneur  la  the  coBckision  arrived  at  ia  the  preeeding 
opinion*  iris,  that  under  tbe  titles  completed  by  Robert  Graham 
and  his  son  WilKam  Cuninghame  Cuningbame  Graham,  the 
lands  contained  in  the  entail  1767  did,  and  still  do  remain  subject 
to  the  fetters  of  that  entail :  and  we  also  concur  in  the  greater 
part  of  the  reasoning  by  which  that  conclusion  is  supported. 
The  entail  1767  containe  all  the  prohibitions  and  restrictions  ne- 
ccsoary  for  the  protection  of  the  estate  against  the  acts  and  deeds 
of  the  heirs  in  posfesaien*    To  reader  such  coaditioM  effectaal 


against  third  parties,  it  is  necMivy  that  they  ahoald  appear  in 
tbe  titles  by  which  the  heirs  possess;  it  being  provided  by  thfr 
Act  1685,  *  that  such  tailzies  shall  only  be  allowed  in  wfiich  tha 
foresaid  irritant  and  resolutive  daoses  are  insert  in  the  proctira- 
tories  of  resignation,  charters,  precepts  and  instruments  of  seas. 
ing.*  In  regard  to  creditors  then,  tbe  only  question  here  is, 
whether  the  irriunt  and  resolutive  clauses  of  the  entail  1767  can 
be  held  to  be  *  insert*  in  the  charter  and  infeftment  of  1776? 
For  the  reasons  assigned  in  tbe  preceding  opinion*  and  even  upon 
the  view  there  taken,  viz.  that  tbe  resolutive  clause,  as  expressed 
in  the  charter,  embraces  certain  other  lands  in  addition  to  those 
contained  in  the  entail  1767,  and  may  therefore  have  a  more  ex- 
tensive  operation,  we  think  that  the  question  ought  to  be  an- 
swered in  the  affirmative.  But,  further,  we  must  be  permitted 
to  question  whether  that  view  be  correct,  and  whether  there  is 
any  necessity  for  resorting,  in  tbe  present  case,  to  those  grounds 
of  decision.  It  rather  appears  to  us,  that  tbe  resolutive  dausa 
in  the  charter,  the  only  clause  which  raises  any  difficulty,  baa 
not,  according  to  tbe  legitimate  constrnction  of  the  charter  itself, 
any  more  extensive  meaning  in  regard  to  th^  lands  of  Gkirtmore> 
than  the  original  entail  1767.  Tbe  entailer,  Nicol  Graham,  eoce- 
cttted  two  procuFstoriea  of  resignation,  each  forming  a  deed  of 
entail.  Tbe  first,  thai  of  1767,  included  various  lands  which 
shall  be  termed  tbe  lauds  of  Gartmore  s  and  the  other,  that  of 
1774,  contained  tbe  lands  which  may  be  designed  the  lands  o£ 
Wester  Culbowie.  Robert  Graham,  the  entailer's  second  son, 
executed  both  procuratories,  and  expede  the  Crown  charter  1776» 
obviously  for  tbe  purpose  of  making  up  titles  under  those  entaila* 
to  both  sets  of  lands,  in  so  far  as  tbey  held  of  the  Crown.  Ac« 
cordingly,  tbe  charter  distinguishes  the  two  estatea  and  the  two 
entails  with  tbe  greatest  precision.  There  is  a  separate  dia. 
positive  clause, Jir<l«  of  the  lands  of  Gartmore,  &c  ;  and  Hdfy,  of 
tbe  lands  of  Wester  Culbowie,  Broich,  Broichmiln,&c ;  and  theta 
dispositive  clauses  bear  to  be  granted,  *  cum  et  sub  particularibus, 
reservationibus,  provisionibus,  declarationibus,  exceptionibus,  et 
clauaulis  irritantibus  et  resolutivis  posUa  ttpreu,  et  non  alitor, 
inrduabui  ajfngraphU  taUiae  poslea  mentionat,f  cotUenUf  &e.  By 
tbe  expression,  *  postea  tnentianeu,,*  reference  is  clearly  made  to 
tbe  quacquidera  clause,  which  is  also  a  double  clause,  dutinguish- 
ing  the  entail  of  1767  from  that  of  1774.  There  \*,Jirst,  the 
mention  of  the  entail  1767:  *  Quaequidera  integrae  terrae, 
baroniae,  molendina,  terrae  molendinariae,  decimae,  aliaq.  pre- 
diet.  (anUdict,  territde  Wetter  Culbowie^  Broieh,  et  molendUfda 
Braiik,  decimisq,  efutd,  excepiii,)  contentae  fuere  io  syograpba 
taliiae  per  diet.  Nicolaum  Grabaoi,  execut  €U  data  tecundo  die 
Jiiartijt  anno  milletimo  septingentcsimo  texagcsiMo  tepiimo,*  Here 
the  first  entail  1767  is  described  as  containing  all  the  lands  in  tbe 
charter,  with  the  exception  of  Wester  Calbowie ;  and  then  fol- 
lows the  other  part  of  the  quaequidem :  '  £t  quaequidem  praa- 
diet,  terrae  de  Wester  Culbowie,  Broieh,  et  Broicb  miln,  cum 
decirais  partibus,  privilegiis  et  pertinen.  perprius  baereditaria 
pertinuerunt,'  &c.  ;  '  et  (inter  alia)  io  aiia  tjfngrapAa  ItJUaecon'- 
tentae  fuere  per  diet.  Nicolaom  Graham,  execuL  duodecimo  die 
DecembrtM  anno  miUenmo  Mptingentetimo  Mcptwuigetimo  quarlOm* 
And  the  clause  concludes  with  a  statement  of  the  resignatloa  of 
both  sets  of  lands,  but  still  accurately  distinguishing  between  tha 
two  different  entails,  as  tbe  sources  from  which  tbe  fetters,  ia 
regard  to  each  estate*  are  respectively  derived :  <  Quae  integiae 
terraci  baroniae,  molendina,  deeimae  aliaq.  praedlcL  per  virtutem 
diet,  duarum  proeuratoriarum  rtiignatiomi  in  duabia  rupeetwig 
t^ngruphiM  taUiat  supiamentionat.  content,  et  doorum  geacralium 
servitiorom  dicL  Roberti  Gcaham,'  &e.  '  legitime  resignatae 
et  redditae  fueroot  in  manibus  diet  Jacob!  MoDtgomery,'  8ig. 
<  com  et  sub  conditionlbus,  provisionibus*  resenratiooibus,  po- 
testatibtts,  declacatiooibui^  chuisulis  irritaatibua  et  resoUitivia 
supra  expreasis  in  duabu$  taliiae  tjf»graphu  tupra  reeUati$  oois» 
teniitt*  &C.  Combining,  then,  the  descriptions  of  tlia  entails  in 
the  quaequidem,  with  tboMplose  of  the  diapositive  clause,  expressly 
referring  to  those  descriptions,  the  two  seta  of  lands  hear,  em 
fade  of  the  dispositive  clause,  to  be  disponed  under  the  provisiona- 
and  restrictions  and  clauses  irritant  and  resolutive  after  eairoeeed^ 
contained  in  two  deeds  of  entail,  the  one  dated  1767,  of  the  landa 
of  Gartmore,  and  the  other  dated  in  1774,  of  the  Uads  of  Wesur 
Culbowie.  Tbe  charter  then  enumerates*  in  detail,  the  prohibi- 
tions and  restrictions;  an4  it  is  of  sonie  importanoe  to  obeesve. 
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tKit  4ii  tbe  clause  imme^tely  preceding  that  wbicb  raises  tbe 
inretent  qoettioo,  tbere  is  a  clear  reference  to  both  entails.  It  is 
tbere  provided,  that  Robert  Graham,  and  the  other  heirs,  shall 
possess  tbe  entailed  estates  *  virtute  diet,  duaruin  syngrapbarum 
tallia  et  infeofamentomm  desuper  condecutorum,*  &c.,  and 
aball  be  bound  to  insert  in  tbe  instruments  of  resignation  and 
iftfeftments,  &c.,  *  totas  provisiones,  declarationes  et  irritantias 
diet  tallianim.*  Then  follon-s  the  combined  irritant  and  re» 
Bdltttive  clause,  which  declares,  that  if  the  said  Robert  Oraham, 
and  tbe  other  heirs,  shall  fail  to  assume  the  name  and  arms 
prescribed,  or  shall  fail  to  perform  the  other  provisions  and 
conditions,  then,  and  in  any  of  those  cases,  not  only  shall  all 
the  acts  and  deeds  of  omission,  commission,  &c.j  be  Toid  and 
of  no  effect  against  the  said  lands,  and  no  part  of  the  same 
shall  be  affected  or  burdened  by  those  acts,  &c.,  *  in  prejudicio 
baerednm  tallise  et  provisionis  supra  specificat  destlnat.  suc- 
cedere  virtute  diet.  taUiae  iyngrapharum,  cum  et  sub  provisioni^ 
bus  supra  specificat.  sed  itiam  persona  vel  personae  ita  contra* 
venien.  vel  deficien.  iraplere  conditiones  et  prorisiones  supra- 
seript  vel  quarolibet  earundem,  pro  seipsisipso  facto,  amittent, 
peident  et  fbrisfacient  eorum  jura  et  interesse  in  diet,  terrar. 
et  atatum,^  &c  Considering  the  form  and  general  tenor  of 
this  charter,  it  appears  to  us,  that  in  reading  this  clause,  as  well 
as  the  other  clauses  in  tbe  deed,  the  construction,  applicando 
dngula  sjngti/if,  is  not  only  legitimate,  but  is  tbe  only  construc- 
tion which  can  be  reasonably  admitted.  When,  as  in  the 
present  case,  a  charter  conveys  two  separate  parcels  of  lands, 
each  described  as  contained  in  a  separate  entail,  and  under  the 
daoses  irritant  and  resolutive  in  those  two  entails,  and  proceeds 
to  enumerate  the  special  clauses  irritant  and  resolutive,  it  seems 
to  follow  that  each  provision  and  restriction,  in  regard  to  each 
parcel  of  lands  respectively,  is  referable  to  the  entail  in  which 
each  parcel  is  contained.  Thus,  although  the  prohibitory 
dause  against  selling  or  contracting  debt  is  in  this  charter 

gmerally  expressed,  and  without  distinguishing,  in  terms,  the 
nds  of^Gartmore  from  the  lands  of  Culbowie,  for  the  obvious 
reason  that  the  clause  is  the  same  in  both  entails,  the  meaning 
of  the  clause  is  as  unambiguous,  as  if  it  had  been  expressly  de- 
clared, that  tbe  prohibition  in  regard  to  tbe  lands  of  Gartmore 
is  referable  to  tbe  entail  of  Gtirtmore,  and  tbe  prohibition  in 
regard  to  Culbowie  to  that  of  Culbowie.  There  is  still  less 
doubt  as  to  the  construction  of  tbe  clause  binding  the  heirs  to 
hold  tbe  entailed  lands  and  estate  in  virtue  of  the  two  deeds 
of  entail ;  as  it  can  hardly  be  contended  that  it  imports  a  pro- 
vision, not  that  each  estate  is  to  be  held  by  each  entail  respec- 
tively, but  that  each  estate  is  to  be  held  by  both  entails.  Such 
being  clearly,  then,  the  true  reading  of  the  preceding  clauses, 
we  humbly  conceive  that  we  are  offering  no  violence  to  the 
tema  of  the  deed,  when,  in  the  immediately  succeeding  pai^sage, 
being  the  combined  irritant  and  resolutive  clause,  we  follow 
tbe  same  course,  and  hold,  applicando  iingula  sinqutUt  that  the 
clause  does  not  import  more  than  that  contained  in  the  original 
entail,  vis.  a  forfeiture  of  Gartmore  in  the  event  of  a  contre- 
Tcntion  of  tbe  entail  of  that  estate,  and  a  forfeiture  of  Culbowie 
in  tbe  event  of  the  contravention  of  the  entail  of  Culbowie. 
Neither  are  we  aware  of  countenancing,  by  the  adoption  of  this 
construction,  any  relaxation  of  those  rules  by  which  tbe  rights 
of  third  parties  are  understood  to  be  protected.  For  although 
tbe  law  unquestionably  is,  that  fetters  or  restrictions  shall  not 
be  raised,  by  implications  unwarranted  by  the  express  terms 
of  the  deed,  it  never  has  been  held,  that  in  construing  a  clause 
admitting  by  bare  possibility  of  two  meanings,  that  which  is 
favourable  to  the  heir  and  the  creditocs  must  necessarily  be 
adopted,  although  in  itself  the  most  inconsistent  with  the  con- 
text  and  general  structure  of  the  deed.  But  the  case  is 
attended  with  still  less  diiBculty  when  the  true  nature  of  the 
point  in  dispute  is  kept  distinctly  in  view.  The  whole  ques- 
tion  arises  on  the  resolutive  clause  in  the  charter,— a  clause 
which,  though  of  great  importance  in  relation  to  tbe  rights  of 
third  parties,  operates  only  through  the  medium  of  its  effect 
against  the  heir  in  possession  who  contravenes.  But,  again, 
the  only  question  of  construction  on  this  clause  is,  whether  it 
imposes  the  penalty  of  limited  forfeiture,  on  a  limited  contra- 
vention, agreeably  to  each  entail  reapectively,  or  declares  ^  for- 
itkim  of  tbe  whole  lands  contained  in  boib  entails/  in  the 


event  of  a  contravention  of  only  one?  The  former  is  traly 
the  lenient  construction,  operating  against  the  extension  of 
fetters ;  and  the  question  i«,  not  that  which  has  usually  occur- 
red,  whether  a  strict  construction  shall  be  enforced  in  favour 
of  freedom  from  fetters,  but  whether  strict,  or  rather,  as  it 
appeara  to  us,  a  strained  interpretation  shall  be  adopted,  in 
order  to  extend  the  fetiere  bevond  what  the  natural  reading  of 
the  deed  would  authorise  ?  (Jpon  these  grounds,  and  in  addi- 
tion to  the  opinion  already  expressed  on  the  subsistence  of  the 
entail  1767,  we  are  of  opinion  that  the  titles  made  up  by 
Robert  Graham,  by  tbe  Urown  charter  1776,  involve  no  4itf« 
conformity  to  the  deeds  of  entail  executed  by  Nicol  Grabsia 
in  1767  and  1774." 

(Signed)    **  John  Follbbton.     F.  JfiFFaEY." 

At  the  advising  on  12th  curt., 

Lord  President  said,  It  is  unnecessary  for  us  to  say  any  thing; 
because,  although  we  should  all  differ  from  the  consulted  Judges, 
which  we  do  not,  there  would  still  be  a  sufficient  majority  to  de* 
termine  tbe  question. 

Lord  GMu't. — I  concur  in  the  opinion  of  the  six  Judges,  but 
not  altogether  with  tbe  two,  although  they  come  to  tbe  same 
conclusion. 

Lord  Batgmy. — I  am  precisely  in  tbe  same  situation.  I  do 
not  agree  with  the  two  Judges  as  in  a  question  with  creditors, 
although  I  do  so  as  in  a  question  with  heirs. 

The  Court  pronounced  this  iuterlocator,  dated  12tbt 
signed  19th  June  1835: 

"  Find,  in  terms  of  the  opinions  of  the  consulted  Judges,  thit 
the  titles  completed  by  Robert  Graham,  the  father  of  the  de- 
fender, by  tbe  Crown  charter  in  1776,  and  the  sasine  following 
thereon,  were  framed  in  conformity  to  the  deeds  of  entail  exe- 
cuted  by  Nicol  Graham  in  1767  and  1774,  and  that  the  entail 
contained  in  the  said  charter  and  sasine  is  the  same  with  each  of 
these  entails,  and  that  by  tbe  titles  completed  by  the  said  Robeit 
Graham,  and  those  completed  by  the  defender,  the  lands  con- 
tained in  the  entail  1767  are  effectually  secured  against  tbe 
debts  and  deeds  of  the  said  defender,  and  that  the  said  entail  is 
binding  and  effectual  against  him  in  questions  with  the  substitore 
heirs  of  tailzie,  and  decern :  Quoad  uUrat  remit  to  the  Lord  Or. 
dinary  to  hear  parties  on  tbe  remaining  points  of  the  cause." 

Lord  Ordinary t  Corehouse.— /fef.  Keay;  J.  Ker  and  H.  G. 
Dickson,  W.S.,  A^enli, — AU,  Dean  of  Faculty  (Hope)  and 
Rutherfurd;  Edward  Macmillao,  S.S.C.,  Agenl^ — Mr  Bell, 
CVer*.— L^-D.] 


20M  June  1BS5. 

Fibst  Division. — (G.  D.) 

No.  323  — Jambs  John  Fkasbr,  W.S.,  Suspender^  v. 

LIBUTRNANT-COLOMEL  JOHN  GoBOON  &  OTHBBS, 

Re^ondenU, 

Subn^issinn —  Suspension  and  Interdict — ^Process — drcunuuncet 
in  which  a  party  having  brought  an  action  of  declanUor^  to  hape 
'  it  found  thcd  a  tubmiuion  wat  nuU ;  and  hatfing  appealed  to  ike 
Houae  of  Lordi  agaitist  certain  interiocuton  rrfiuing  in  the 
meantime  to  iuspend  the  proceedings;  and  having  tken  presented 
another  bill  of  suspension  and  interdict,  but  during  the  depen- 
dence having  withdrawn  the  appeals — Biil  refused^  wish  expenses. 

This  was  a  supension  and  interdict  at  the  instance 
of  Mr  Eraser,  to  stop  proceedings  in  a  sabmiasioa  be* 
tween  bim  and  Colonel  Gordon,  to  Mesara  Thomas 
Gatbrie  Wright  and  Patrick  Cockborn.  The  cirenm- 
stances  will  be  found  stated  ante^  Vol.  VI.  p.  485. 
The  judgment  then  prooouoced  (5th  July  1834),  was 
brought  under  appeal  to  the  House  of  Lords  by  Mr 
Eraser,  as  well  aa  three  interlocutors  of  the  Lords 
Ordinary,  and  the  present  bill  of  suspension  and  is- 
terdict  was  founded  mainly  on  the  dependence  of  these 
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appeald.  A  first  bill  (in  ordering  which  to  be  an- 
Kwered  Lord  Corehouse  had,  in  the  meantime,  granted 
interdict,)  was  refused  hv  Lord  Cockbum  on  3d  April 
1835,  and  a  second  bill  by  Lord  Balgray,  by  the  fol- 
lowing interlocutor,  dated  23d  April  1835: 

*'  The  Lord  Ordinary  having  considered  this  bill  for  Jamet 
John  Fraser,  W.  S.,  which  prays  for  •  prohibiting,  interdicting, 
and  discharging,  the  saids  John  Gordon,  Thomas  Guthrie 
Wrijfht,  and  Patrick  Oockbum,  or  either  of  them,  from  further 
interfering  or  proceeding  in  the  said  judicial  references  and 
sttbmisiion  until  the  final  issue  of  said  process  of  declarator 
and  reduction,  and  appeal  to  the  House  of  Lords,*  caveat  for 
the  respondents,  and  having  heard  parlies'  procurators  there- 
upon, and  having  resumed  consideration  of  the  other  legal  pro- 
ceedings between  the  parties,  and  having  also  considered  the 
interlocutors  pronounced  by  Lord  Moncreiff,  Lord  Corchouse, 
Lord  Jeffrey,  and  Lord  Cockbum,  and  having  particularly  ad- 
verted to  the  judgment  of  the  Second  Division  of  the  Court,  of 
the  5th  July  1834,  which  appears  to  the  Lord  Ordinary  to  regu- 
Iflte  the  principle  of  the  present  bill :  And  further,  in  respect, )  mo. 
That  it  appears  to  the  Lord  Ordinary  that  it  would  be  extremely 
inexpedient  for  the  Court  to  interfere  with  the  conduct  of  the 
arbiters  or  referees  in  the  legal  exercise  of  their  proper  duties, 
and  that  the  rights  of  parties  are  sufficiently  protected,  in  law 
and  in  practice,  by  allowing  a  reduction  of  all,  or  any  proceed- 
ings, by  process  of  reduction,  of  whatever  may  be  improper, 
illegal,  or  incompetent ;  2Uot  That  it  appears  to  the  Lord  Or- 
dinary that  the  interim  interdict  granted  by  Lord  Corehouse 
on  the  13lb  March  1835,  when  his  Lordship  appointed  the  bill 
to  he  answered,  was  recalled  by  the  interlocutor  of  the  Lord 
Cockbum,  Ordinary,  who  pronounced  this  interlocutor :— *  Hav- 
ing considerd  the  bill,  answers,  and  relative  productions,  re- 
fuses the  bill,  and  recals  the  interdict  granted  by  Lord  Core- 
house  on  Idth  March  1835;  finds  the  suspender  liable  in 
expenses  :*  Stio,  That  by  the  interlocutor  of  the  Court  of  5th 
July  1834,  every  plea  competent  in  law  is  reserved  entire  to 
the  com  plainer  in  the  process  of  declarator  now  in  Court,  and 
which  reservation  must  be  also  applicable  to  this  process  of 
reduction  now  brought,  and  that  the  arbiters,  in  their  minutes 
which  they  have  issued,  have  declared  that  all  pleas  and  objec- 
tions shall  be  reserved,  and  be  competent  to  the  complainer  in 
any  action  against  them :  4<o,  That  the  appeal  taken  by  the 
complainer,  on  which  an  order  for  service  has  been  granted,  of 
date  6th  April  1895,  complaining  of  *  three  interlocutors  of 
the  Lords  Ordinary  in  Scotland,  of  the  lOth  April  last  and 
the  6th  June  last,  and  also  of  an  interlocutor  of  the  Lords  of 
Session  there,  of  the  Second  Division,  of  the  5tb  July  last,' 
does  not  warrant  the  application  made  by  the  complainer,  and 
that  the  granting  of  the  same  would  be  totally  inconsistent 
with  the  interlocutor  pronounced,  which,  until  altered,  must 
have  effect ;  therefore,  refuses  the  present  bill,  finds  expenses 
due,  and  allows  an  account  thereof  to  be  given  in,  and  remits 
to  the  depute,  or  assistant  clerk  to  the  bills,  to  tax  the  same 
and  to  report ;  at  the  same  time,  preserves  to  the  complainer 
entire  all  pleas  and  objections  in  his  processes  of  declarator 
and  reduction  in  which  he  may  find  it  necessary  to  insist,  and  to 
the  respondents  their  defences,  as  accords ;  and,  in  case  the 
complainer  shall  bring  this  interlocutor  under  review  of  the 
Court,  ordains  him  to  print,  in  the  order  of  time,  the  different 
interlocutors  in  the  various  proceedings  which  have  taken  place 
between  the  parties  relative  to  the  subject-matter  of  the  pre- 
sent bill  of  suspension." 

Mr  Fraser  reclaimed  agiunst  the  interlocutors  of 
Lords  Cockburn  and  Balgrar*  At  the  advising,  the 
Dean  of  Facuky  stated,  that  Mr  Frater  had  taken  this 
case  into  his  own  hands,  by  withdrawing  both  the  ap- 
peals, which  left  him,  as  counsel  for  Mr  Fraser,  no- 
thing to  say. 

The  Court  adheredj  with  additional  expenses. 

Lordi  Ordinary,  Cockbum  and  Balgray.— ^c^  Dean  of  Fa- 
culty ( Hope)  and  Buchanan  ;  Party,  Jgeni,  —  jtit.  Solicitor- 
General  (Cuninghame)  and  Ivory;  James  Bennett,  W.S.,  and 
James  Nairne,  W.S.,  ^gen/j Mr  Bell,  a€rk — [G.D.] 


r. 


20ih  June  1835. 
Second  Divi8ion.~(J.  R.) 

No.  324. — AiicHiBALD  Calder,  Petitioner* 

Bankrnpt — Oath — Discharge — The  Court  allowed  a  bankrupi*i 
oath  to  be  taken,  to  lie  in  retentis,  v^nltt  ititimaiion  of  a  petithn 
ul  hh  instance  for  a  djicharge  wai  current,  he  being  t^oiU  to 
leave  this  country  be/ore  expiry  of  the  term  of  intimation* 

The  petitioner  had  applied  to  the  Court  for  a  dis- 
charge under  the  Bankrupt  Statute,  and  obtained 
the  usual  deliverance  appointing  intimation.  While 
the  intimation  was  current,  the  petitioner,  being  about 
to  leave  this  country,  presented  a  written  note  to  the 
Court,  praying  that  his  oath  might  be  taken,  to  lie  in 
retentis  until  expiry  of  the  terra  of  intimation. 

^  The  Lord  Juitiee-Clerk.-^We  have  allowed  this  to  be  done  in 
similar  cases. 

The  Court  granted  the  prayer  of  the  petition. 

Jet,  Horn;  Hamilton  and  Cooper,  W.S.,  JgenU,'-^J,B,} 


2Qth  June  1835. 
Second  Division. — (J.  R.) 

No.  325. — George  Napier,  Pursuer^  v.  Miss  Mar« 
CARET  BalIpour,  DtfendtT. 

Interest — Agent  and  Client— 2^^  Court  {having  pretnoutly  <fe- 
cemed  Jor  the  principal  turn*  »ued  for)  sustained  an  agentt 
claim  to  interest  on  his  actual  outlays  to  the  date  of  citation  m 
an  action  for  payment,  although  the  tame  was  not  raised  untU 
twenty'tecen  years  after  the  account  was  incurred,  and  Ufhen  tk$ 
principtU  iHsrties  were  dead. 

In  this  case  (reported  ante.  Vol.  VII.  p.  993,)  the 
Court  (being  equally  divided)  reserved  for  farther 
consideration  the  pursuer's  claim  to  interest  on  hit 
outlays  to  the  date  of  citation,  as  well  as  the  qoestion 
of  expenses  of  process. 

Lords  Meadowbank  and  Medwyn,  who*  at  the 
former  advising,  thought  that  the  pursuer  waa  not  en* 
titled  to  interest,  having  to-day  intimated  that  thev 
now  agreed  in  opinion  with  the  Lord  Jostiee*Clerk 
and  Lord  Glenlee,  who  were  for  sustaining  the  olaiaii 
the  Court,  thereupon, 

"  Find  the  pursuer  entitled  to  interest  on  his  OQtkys  aecmlly 
advanced,  to  the  date  of  citation :  Find  him  also  f  ntttled  to  es> 
penses  of  process,  and  allow  an  account,"  &c. 

Lord  Ordinary,  Moncreiff. — Jet.  Dean  of  Fsculty  (Hops) 
and  G.  Napier;  6.  and  W.  Nspier,  W.S.,  Jgents,'^Jlt.  So- 
licitor* General  (Cuninghame)  and  A.  Davidson  {  Gibson-CraigSf 
Wardlaw  and  Dalsiell,  W.S.,  JgetUs, —        Ctertc-^J.  R,] 


20/ A  June  1835. 

Second  Division. — (J.  E.) 

No.  826. — William  Home  Lisars,  Ohjeetor^  v. 
Francis  Bqrkb,  Respondent. 

m  

Bankrupt — Sequestration— Trustee — Ol^eclions  sustained  to  m 
creditor's  vote  far  a  trustee  in  a  uquestration,  1 .  Thai  his  elaimp 
as  sworn  to  in  the  affidavit,  was  of  uncertain  amount*  2.  2%al 
there  were  no  vouchers  of  amy  Hnd  but  a  depending  proeeu  pro^ 
duced  to  instruct  the  debt. 

This  was  a  competition  for  the  trusteeship  on  the 
sequestrated  estate  of  Stirling  and  Kenney,  bookseU 
lers,  Edinburgh.  The  objector  was  onanimottsly 
chosen  interim  factor ;  hat  at  the  meeting  for  eleetieg 
a  trustee,  he  was  opposed  by  the  respondent.  The 
preponderating  rote  in  the  respondent's  faroar  waa 
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giTen  by  Mr  Low,  aocoootmty  troitee  under  the  te- 
qaestration  of  Alexander  Robertson,  W.S.  Mr  Low's 
olaim  and  affidavit  proceeded  upon  a  depending  ac- 
tion.  He  deponed,  that,  as  trustee,  he  raised  a  sum- 
mons against  the  bankrupts  in  October  1834,  which 
•nmmons  narrated,  that  the  bankrupts  were  indebted 
and  owing 

*'  to  tbe  punMcr,  as  trustee  foresaid,  tbepriaripal  suin  of  £8,fW, 
17s.  7d.»  being  the  balance  due  by  the  said  defenders  to  the  said 
Alexander  Robertson,  as  at  Uth  February  1834,  on  an  account- 
^rrent  between  the  said  firm  of  Stirling  and  Kenney  and  the 
said  Alexander  Robertson,  commencing  9d  March  1625,  and 
ending  tbe  mid  Uth  February  1884,  deducting  tberefroai  any 
mxns  which  the  aaid  defenders  should  be  able  to^  instruct  were 
due  to  them  by  tbe  said  Alexander  Hobertson  at  tbe  date  of  the 
sequestration  of  his  estates.** 

IThe  narrative  of  the  summons  being  continued  ad 
Jinem, — 

*'  Further,  depones  that  the  said  Company  of  Stirling  and 
Kenney,  and  the  individual  partners  thereof  before  mentioned, 
were  jointly  addebted  and  resting- owing  to  the  deponent,  at  the 
date  of  their  sequestmtion,  the  said  earn  of  £8,880,  17.  7.,  with 
interest  thereon.** 

Therefore,  «2/ifWe^  I. —This  vote  is  bad,  for  uncer« 
iainty.  Tlie  whole  claim  rests  on  the  summons, 
which  is  narrated  at  length ;  and  the  money  is  not 
•aid  to  be  simply  due,  but  to  be  due  under  deduction 
•f  such  sums  as  the  bankrupts  may  intttruct  to  be 
owing  to  them  by  Mr  RobertMon.  This  is  **  the  said 
fttim"  which  is  sworn  to  be  due  to  the  claimant.  Ari" 
.noered — Although  the  summons  leaves  the  amount  of 
thie  debt  doubtful,  the  concliKling  part  of  the  affida- 
vit fixes  it,  because  the  claimant  there  depones,  that 
^  the  «aid  fltum"  is  due,  without  any  reservation. 

IL  The  vote  is  equally  inadmissible,  for  want  of 
Touchers  to  instruct  the  debt :  I .  The  account  found- 
ed on  is  composed  partly  of  alleged  loans  of  money, 
bvt  no  voucher  of  a  loan  is  produced.  The  evidence, 
therefore,  which  the  law  requires  of  the  existence  of 
eaohmlebt  is  awanting.  2.  Credit  is  taken  in  the 
aeoonnt  for  money  advanced  to  retire  bills  due  by  the 
bankrupts,  and  for  payments  to  third  parties,  but 
B«itker  the  bill,  in  the  one  case,  nor  the  receipts  in 
tlie  other,  although  they  are  vouchers  which  are  or 
ought  to  be  in  the  claimant's  possession,  are  produced, 
is  they  ought  to  have  been, — 2.  Bell,  Sid. 

Answered — 1.  Legal  evidence  of  the  debt  is  not  re- 
quired, to  entitle  a  claimant  to  vote  in  the  election  of 
a  trustee, — 2.  Bell,  336,  343.  The  claim  mainly  rests 
for  its  reception  upon  the  oath  of  verity, — Furlong 
V.  M'Nair,  1st  February  1809;  Williamson  v.  Low, 
4th  December  1818;  Blyth  o.  Baird,  8th  July  1825; 
Paul  o.  Gibson,  House  of  Lords,  Uth  June  1834, 
8haw*s  Supp.  2.  Tbe  depending  process  is  produced, 
in  which  the  advances  are  admitted,  which  is  a  suffi- 
cient compliance  with  the  Statute. 

Both  pwriios  having  petitioned  for  confirmation,  the 
ease  waa  prepared  an  toe  asm!  way ;  and  the  objec- 
tions and  answers  being  revised,  great  avisandum  was 
Hiade  therewith  to  the  Court  by  Lord  Coekburn,  on 
10th  Juno  1835. 

The  ease  was  advised  to-day. 

Lord  0/(milr«.— in  tbe  psrticulir  nwtter  of  an  eleetion  of  a 
trustee,  where  tbe  etaiuimition  of  the  creditors*  dalms  is  frt * 
•taestly  ake,  there  b  aoobvioas  necessity  that  the  debt  chtised 


upon  should  be  specially  set  forth,  otherwise  it  woald  be  impos- 
Bible  to  know  on  which  side  tbe  majority  lies.  But  there  is  an 
uncertainty  here  as  to  the  aitionnt  of  the  debt  sworn  to,  which  I 
think  makes  tbe  vx>te  of  the  creditor  inadmbsible. 

Lord  Mtadowkank.^^1  am  nmcfa  of  the  same  opinion. 

Lord  Iftfdiyyn.— I  agree  entirely.  It  is  not  neoesssry  to  coo- 
alder  the  matter  of  compensation.*  It  is  sufficient  to  look  st 
the  circumstance  referred  to  by  Lord  Glenlee, — the  ancertuotj 
of  the  amount  of  the  debt  sworn  to.  That  is  one  ground  on 
which  I  am  for  rejecting  this  vote.  But  there  is  another,  which 
is,  that  no  vouchers  are  produced.  Wherever  there  Hre  voucher}, 
tbey  are  always  produced  with  the  affidavit  But  there  is  no- 
thing here  produced  but  a  summons,  although  it  appears  thsit 
there  must  have  been  vouchers  which  could  have  been  produced. 

The  Lord  Juitiee-Clerk, — I  agree  with  your  Lordships  on  the 
two  grounds  of  objection— the  uncertainty  of  tbe  affidsvit,  atid 
the  want  of  vouchers.  It  is  not  necessary  to  consider  the  ques- 
tion of  compensation. 

The  fbUowing  interlocutor  was  then  pronounced : 

'*  The  Lords,  on  report  of  Lord  Coekburn,  Ordinsry,  and 
having  advised  tbe  petitions  for  the  parties,  with  the  revised  ob- 
jections and  answers,  and  heard  counsel  thereon.  Sustains  the  ob- 
jections of  William  Home  Litara  to  the  vote  of  i^lezander  Lo«, 
ttustee  on  the  sequestrated  estate  of  Alexander  Bobertsou,  sod 
confirm  the  nomination  of  the  said  William  Home  Liurs  ia 
tnistee  on  the  sequestrated  estates  of  the  said  Stirling  snd 
Kenney  as  a  company,  and  of  Andrew  Stirling  and  tbe  Rer. 
George  Home  Robertson  as  partners  of  said  company  snd  as 
individuals;  ordains  the  bankrupts  within  twenty  dayn  to  exe- 
cute and  deliver  a  disposition  or  other  deed  of  con  veyance.  in  terms 
of  the  prayer  of  the  petition  for  the  said  William  Home  Lizars ; 
and  adjudge,  decern  and  declare  in  terms  thereof  and  of  tbe 
Statute ;  refuse  the  desire  of  the  petition  for  the  said  Frsnds 
Burke ;  find  him  liable  to  the  said  William  Home  Lizars  in 
expenses ;  allow  an  account  thereof  to  be  given  in,  and  remit 
the  same,  when  lodged,  to  the  auditor  of  (/ourt  to  tax  and  report : 
And  allow  the  act  and  decreet  of  confirmation  to  go  oat  and 
be  extracted  ad  interim,** 

Lord  Ordinmy^  Cockbum.— j^cf.  Dean  of  Faculty  (Hope) 
and  Russell;  James  Stuart,  S.S.C.,  AgtnU — AU.  Keay  snd 
Christison;  William  Rcony,  W.S.,  Agent. — Mr  Tbomson, 
Oerk.-^J.R,^ 


2Sd  June  1835. 

FfasT  Dtvnton.— (  G.  D. ) 

No.  327. — John  Macnse,  Advocaior^  v.  Mrs  M. 
Russell  or  Dow,  and  Jambs  Brldgbs,  W.b., 

Reepondenls, 

Liability^ — Account — Ck'mrmstenoej  in  vhich  a  widow,  wko  had 
given  terlmin  aniclet  to  the  yurguer  on  oeeount  of  hit  daim 
mgainU  her  iaie  kuMbtmd,  noi  held  liable  Jor  th€  batanee,  and  tke 
and  h€r  agent  not  held  tiabte  for  remwneration  eiaimted  by  Ike 
purtuerjor  trouble  in  mnding  up  the  deceemd^i  mffairu 

This  WAS  a  special  case,  involving  no  general  point 
of  law.  Theaavocator  broojg^ht  an  action,  concluding 
against  Mrs  Dow,  as  representing  the  late  Mr  John 
Dow,  W.S.,  her  hashand,  for  £28,  16.  4^  doe  to  him 
bv  Mr  Dow  for  short-hand  writing,  dedaeting  £19* 
l6s.,  being  the  value  of  eertain  articles  said  to  hare 
been  given  to  hitn  by  Mrs  Dow  to  acconnt,  and  con<* 
clading  against  Mrs  Dow  and  Mr  Bridges,  who  fasd 
acted  as  agent  for  Mr  Dow  and  his  representatives, 
for  £41,  3.  1.,  being  the  amomt  of  an  aeoonnt  for 
trouble  in  winding  op  Mr  Dow's  affairs.  The  Sherif 
assoilzied  tbe  respondents,  and  in -an  adwesAion,  the 

*  A  separate  objection  eo  this  grouud,  was  taken  to  the  to« 
in  question. 
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Lord  Ordinary,  on  lOth  December  1884,  remitted 
fimplieiter^  with  ezpentet,  adding  the  following  note : 

**  Many  of  the  advocator's  averments  are  relevant ;  but  they 
were  either  denied  by  the  respondents  or  admitted  under  qualifi- 
cations which  destroyed  their  relevancy.  The  advocator  offered 
to  prove  his  averments  in  the  Inferior  Court ;  and  accordingly 
the  Sheriff  allowed  him  a  proof,  but  that  proof  he  declined  to 
Ctke.  Id  this  Court  be  did  not  renew  bis  ofl^r  of  proof,  but 
rests  his  cause  on  admissions,  which,  in  the  Lord  Ordinary's 
opinion,  do  not  support  it.  With  regard  to  Mr  Bridges,  it  does 
not  appear  that  he  came  under  a  personal  obligation  to  pay  tbe 
adfocator  for  bis  trouble  in  winding  up  Mr  Dow*8  aflairs ;  and, 
in  the  circumstances  of  the  case,  it  is  certainly  improbable  that 
be  should  have  done  so.  With  regard  to  Mrs  Dow,  the  books 
and  other  articles  given  to  tbe  advocator  in  spring  18i28,  accord- 
ing to  her  account,  were  viewed  bv  both  parties  as  a  compensa- 
tion  for  all  his  claims,  either  against  her  deceased  husband  or 
herself;  and  tbe  fact,  whicb  is  established,  that  subsequently  he 
borrowed  £6  from  her,  and  repaid  it  by  the  bands  of  Mr  Bridiges, 
strongly  corroborates  her  statement.** 

The  portoer  reclaimed,  bat  the  Court  adhered. 

Lord  Ordinary,  Corehouae.  —  AcU  Pyper;  D.  M.  Black, 
W.S.,  Agfnt,  —  AU,  Whigham;  James  Bridges,  W.S.,  and 
John  Gray,  W.S..  ^gm/s.— >Mr  Bell,  C/^nk— tG.D.] 


^tM  June  1885. 

Second  DrvzsioN.^W.  H.  IX) 

No.  328. — Patrick  Auld,  Pursuer^  v.  His  Cbedi- 


TORS. 


Cessio  Bononim  granted  to  a  milUia  qfflctr  having  £lo  a-year  of 
kaif-pay,  on  assigning  £\0  annvuiUy  out  ofit* 

Tbe  parsoer  was  adjutant  of  the  Mk  ref^iment  of 
Lanarktfhire  inilitia>  and  latterly  carried  on  bqsioess 
in  Glasgow  along  with  two  of  his  tons,  onder  the  6rinf 
of  Patrick  Auld  and  Sons,  and  Patrick  and  Henry 
A  aid.  Both  concerns  were  aeqaestrated,  and  the 
parsaer  was  thereby  left  without  other  resources  than 
his  half-pay  of  £75.  He  had  been  thrice  married. 
There  wer«  two  daughters  of  the  first  marriage,  who, 
the  opposing  creditors  maintained,  were  able  to  render 
some  assistance  to  the  pursuer.  Of  the  second  mar* 
riage  there  were  four  sons,  two  of  whom  became 
bankrupt  along  with  their  father ;  the  third,  quite  a 
lad,  was  an  apprentice,  and  the  fourth,  a  boy,  drew  a 
small  ann  ual  payment  of  £7, 4s.,  left  to  him  as  a  legacy. 
All  of  these,  it  was  alleged,  were  able  to  do  for  them- 
selves, or  were  at  least  no  burden  on  the  father.  By 
his  third  marriage,  he  had  a  daughter  six  months 
old ;  and  his  wife,  though  sickly,  appeared  to  be  able 
to  attend  a  fancy  millinery  shop  which  she  kept. 
The  pursuer  was,  besides,  sixty-four  years  of  age,  of 

frecarious  health,  and  unable  to  work  as  a  labourer, 
n  these  circumstances,  he  opposed  the  assigoment  of 
any  portion  of  his  half-pay. 

Lord  Meadowbank,'^lt  seems  a  strong  meatnre  to  order  any 
thing  to  be  assigned  in  these  circumstances. 

Anderson^  for  creditors. — The  creditors  here  have  withdrawn 
their  opposition  in  every  other  respect,  and  are  willing  that  beget 
the  benefit  of  the  cessio,  on  assigning  a  portion  of  bis  half-pay,— 
the  amount  of  whicb  is  left  to  tbe  Court  He  cited  the  esses  of 
Holywell,  dtb  June  1824;  S.  and  D.  A.  B.  4th  March  1884; 
S.  and  D.  Anderson,  27th  February  18S4.  Marcbeson,  6th 
February  183a  M'Alman,  4th  December  1834.  GalUe,  7ch 
March  1835 ;  Jurist. 

Lord  Justice'Clerk. — I  will  give  my  rote  for  ^£10  a-year  being 
••signed  out  of  bis  miserable  half-pay,  and  no  more. 


Lord  Jiieadowbank.^~^lt  has  been  said  that  tbe  pursuer  sboM 
look  lo  tbe  daughters  of  his  first  marriage  for  support,  and  that 
is  given  as  an  additional  reason  for  modifying  a  sum  out  of  the 
baU-pay.  That  is  nu  reason  at  ail.  The  daughters  are  surely 
not  bound  for  their  father's  debts.     jC  10  I  tbiulc  amply  »uifieienl. 

The  other  Judges  concurred,  and  the  Court  pro- 
nounced the  following  interlocutor : 

*'  Find  the  pursuer  entitled  to  the  benefit  of  the  process  of 
eesfjs  honorum ;  ordain  him  to  give  iji  a  dispotitioo  of  bis  effects 
in  favour  of  Dand  Dregboru,  accountant  in  Glasgow,  for  behoof 
of  bis  creditors,  in  particular  assigotng  to  tbe  said  David  Dreg- 
horn  tbe  sum  of  ^10  Sterling  yearly  out  of  bia  retired  payv 
until  all  tbe  debts  are  discharged,  and  also  'granting  a  power  of 
attorney,  irrevocable  until  the  purpose  in  question  shall  be  ac» 
oomplisbed,  to  and  in  favour  of  John  Kirkiand,  army-agent  ia 
Loodoo,  authorising  bin  to  draw  tbe  pursuer's  whole  pay,  and 
to  nuike  paymeut  therefrom  to  the  said  David  Dreghom,  as 
trustee  foresaid,  or  his  authorised  agent  in  London,  of  tbe  aaid 
sum  of  jEIO  Sterling  yearly,  and  that  proportionally,  as  tbe  said 
pay  shall  be  received  by  him ;  and  farther,  tbe  Lords  raeommond 
to  the  Seeretary*at«  Warand  Paynsaster* General  of  his  Msjesty's 
Forces,  or  others,  the  proper  oifficers,  to  give  effect  to  the  pr^ 
sent  decree  and  order  of  Court;  allow  tbe  pursuer's  oath  to  be 
given,  in  terma  of  the  Acts  of  Sederunt,  and  for  that  purpose^ 
grant  commission  to  the  Magistrates  of  Ayr,  to  take  the  pur.- 
auac's  oath,  and  report  the  same  ^uam  primum*^ 

Act.  Dean  of  Faculty  (Hope),  Paterson ;  John  Cullen,  W.  S., 
Agent, — Alt,  James  Anderson;  John  Livingston,  W.S.,  Agent. 
—Mr  Thomson,  Clork.-^lir'. H.D.I 


24ih  June  1635. 

First  Djvisiow.— (G.  D.) 

No,  S29. — James  Wiluah  Grant  and  His  Factors- 
and  Manoatort»  Fursuer^t  v.  John  AL£XANjDfiR 
Cameron  and  His  Cdiiators»  Defenders. 

Factor  Loco  Absentis,  Discbarge  o^Process— >CFretisistonefS 
in  which  the  Lord  Ordinary  having  reduced  the  judiesat  <lu- 
charge  of  a  factor  loco  absentis,  granted  without  inquiry  on  th^ 
footing  that  parties  were  agreed-^the  Court  recalled,  at^il  remit- 
ted to  an  accouniatUf  before  aiutpsr,  to  examitu  the  factor's  ac* 
counts,  and  to  report. 

The  facts  of  (his  case,  id  ao  far  as  neceawry  ie  be 
here  stated,  will  appear  from  the  following  interlocatpr 
of  Lord  CSockburoy  daled  ith  February  1835,  ami  re- 
lative note  thereto  sobjoined : 

^*  The  Lord  Ordinary  having  considered  tbe  record  and 
relative  productions,  and  beard  the  counsel  for  the  parties. 
Sustains  the  title  of  the  pursuers ;  reduces  the  decree  of  ex- 
oneration of  the  lOtb  March  183^,  and  decerns:  Finds  that 
the  defenders  are  bound  still  to  account  to  the  pursuers  for 
tbe  intromissions  of  John  Alexander  Cameron,  as  judicial  fac* 
tor,  and,  quoad  this  accounting,  before  answer,  remits  to  Mr 
JsAMs  Ogilvy,  aceonnunt  in  Bdinbargh,  to  examine  tbe  ac-^ 
counts  and  report ;  with  power  to  bim  to  call  for  all  veuehers- 
and  other  writingi,  and  grants  diUgenoe  to  both  parties  for 
their  recovery :  Finds  the  defenders  liable  in  the  mqpenaes  in- 
curred by  the  discussion  of  the  two  pioifits,  via.,  of  tbe  title, 
end  of  the  reduction  now  dispossdof:  Appoints  sn  aeconns 
thereof  to  be  given  in,  and  when  lodgsd»  remits  to  the  aedttor 
to  tax  tbe  same,  and  report. 

*<  jyiiAia..^Xbe  power  of  sttomsj  in  fafoor  of  the  purausni. 
expressly  authorises  them  to  <  imMitute  any  action*  for  recovery 
of  debts  due  to  their  constituent.  This  settles  the  question 
of  title.  Tbe  defence  against  the  conclusion  for  reduction  of 
the  decree  of  exoneration,  makes  this  part  of  the  case  deserve 
tbe  serious  consideration  of  the  Court.  In  November^  \Q2H, 
the  defender,  John  Alexander  Cameron,  was  appointed  judicisl 
factor  loco  absentis,  and  acted  on  this  authority  and  no  other^ 
for  some  years.  In  March  1882,  he  applied  to  tbe  Couif 
for  exonsration.    His  petition,  which  was  granted  on  the  aver« 
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mentit  tliat  bit  Mcounts  had  been  audited  and  doqueted  by  the 
ton  of  the  absent  proprietor,  under  a  commisftion  from  bit 
father,  enipovrering  him  to  do  so,  and  that  there  was  a  con- 
siderable sum  at  the  credit  of  the  factor,  was  ordered,  ou  the 
Sd  of  March,  to  be  intimated  for  eight  dsys ;  but  decree  of 
exoneration  was  obtained  on  the  lOtb  of  that  month,  beinfi  the 
eighth  day,  and  without  ar^  remit  to  inquire  into  any  thing. 
It  baa  beeo  stated,  in  defence  of  these  proceedings,  that  a  de- 
cree of  exoneration  before  the  expiry  of  the  last  day  of  intima- 
tion, and  without  a  remit  to  examine  the  accuracy  of  the  state- 
'ineDlt,  that  parties  had  arranged  extrajudicial iy,  is  not  unusual. 
The  Lord  Ordinary  eannot  credit  this,  but,  if  there  be  any 
aoproncb  to  such  a  practice,  the  sooner  It  is  checked  the  better. 
There  was  no  appearance  or  judicial  admission  for  the  son, 
the  decree  being  obtained  solely  on  the  statement  and  the  pro- 
ceedings of  the  factor.  If  there  had  been  doe  inquiry,  the  facts 
that  have  since  been  discovered  would  probably  have  appeared : 
1.  That  the  son*s  authority  to  doquet,  at  least  to  the  extent  of 
liberating  the  judicial  factor,  is  exceedingly  questionable.  The 
Lord  Ordinary  is  of  opinion  that  his  commission  gave  him  no 
such  power.  2.  That  no  audit  by  him  could  be  much  relied 
on.  He  had  recently  eome  from  military  service  in  India,  and 
waa  just  above  majority,  the  estate  having  above  950  tenants, 
and  a  rental  of  about  £1400.  3.  That  the  crue  baknce  was 
not  what  was  set  forth  in  the  petition.  This  fact  and  no- 
jnerona  errors  are  admitted  by  the  defender  in  the  record ;  but 
the  pursuers  fwther  allege  the  accounts  to  be  in  a  state  of 
complete  confusion.  The  Lord  Ordinary  therefore,  has  no 
doubt  that  the  legal  remedy  consists,  not  as  the  defenders  main- 
tain,  in  letting  the  decree  stand,  and  merel^r  covering  the  errors 
apparent  on  the  face  of  the  accounts,  but  in  setting  the  decree 
aside,  as  irregularly  obtained,  and  opening  up  the  whole  ac- 
counting ;  and  if  a  daim  be  still  competent  against  the  judicial 
factor,  be  aees  no  ground  for  supposing  that  the  inept  exoner- 
ation can  save  the  cautioners.** 

The  defender!  reclaimed,  and  prayed  the  Court  to 
assoiliie  them,  with  expenses,  or  at  all  events,  to  re- 
mit to  an  accountant,  before  answer,  to  examine  the 
aoooants  and  to  report. 

Lord  President. — All  these  doquets  are  always  understood  to 
be,  "  errors  excepted ;"  and  if  errors  exist,  they  may  be  shown 
jet  That  it  admitted  on  all  bands.  Therefore,  what  is  the 
lite  of  disputing  as  to  whether  the  dischaige  should  be  set  aside 
or  no? 

'    jrea)f,>br /»arfti«r«...- What  the  defenders  say  is,  that  the  cau- 
tionera  are  free. 

SolicUor-GeneraltJifr  d^enderi.--'l(  there  be  found  to  be  no 
balance,  then  that  queation  will  not  arise. 

Lord  £algrajf»'-^If  the  doquet  was  produced  when  the  account 
was  audited,  that  is  most  important.  No  doubt  eight  daya  are 
generally  allowed  on  the  wall ;  but  if  all  parties  interested  come 
forward  and  say  they  are  satisfied,  that  is  enough ;  and  I  have 
known  it  done  often.  I  cannot  aay  whether  this  was  the  fact, 
and  whether  the  doqueted  account  waa  produced ;  but  if  so^  then 
the  proceedings  were  quite  regular. 

SoUeiior^GenenU  for  defenders.— The  petition  for  discbarge 
that  the  doqneted  aooonnt  waa  produced  with  it. 

Lard  GiUkt. — 3ir  Grant  aoeeeeda  to  an  estate,  and  be  ia  in 
India  at  the  time.  We  in  1828  appoint  a  factor  toeo  abteniU, 
He  knew  nothing  of  this,  and  executed  a  factory  in  favour  of  hia 
•on,  which  necessarily  put  an  end  to  the  other.  Whether  the 
factor  7oeo  abteruit  has  properly  accounted,  is  a  different  matter. 
But  it  ia  dear  that  when  the  party  appeared  by  himself,  or  bv 
his  son  authorised  as  hia  commissioner,  he  was  entitled  to  caU 
the  &ctor  loco  aihwUit  to  account,  and  to  discharge  him. 

Lord  J^d(gra^.— It  may  very  well  happen  that  there  may  be 
crrora  in  the  accounts.  I  have  known  the  most  accurate  ae- 
eountant  I  ever  knew  make  an  error  of  ^1000  in  one  page. 

Lord  Mttckenae. — I  understand  that  all  the  Solicitor-General 
asks  is  a  remit  to  an  accountant  before  answer.  To  that,  cer- 
tainly, there  can  be  no  objections.  We  cannot,  however,  do  it 
without  rtcalliiig  hoe  Uatu  the  reduction  of  the  discfaaige. 
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in  hoe  statu,  recal  the  interlocutor  reclaimed  against,  and  befon 
answer,  remit  to  the  Lord  Ordinary  to  remit  to  an  accountant  to 
examine  the  defender's  account  of  ititromi«8ions,  and  to  a»cer. 
tain  the  true  balance,  and  to  report  to  his  Lordship,  and  there- 
after to  proceed  as  shall  be  just,  reserving  all  questions  of  ex- 
penses.*' 

Lord  Ordinarjf,  Cockburn.— ^cl.  Keayand  James  Anderios; 
David  Wight,  W.S.,  Jgent.—AlL  Solicitor- General  (Cuning- 
heme);  Gordon  and  Macksy,  W.S.,  A^entu — Sir  R.  Daodai, 


2Mh  June  1835. 

Second  Division.— (  W.  H.  D.) 

No.  330. — Archibald  Richardson,  Pursuer^  o.  Ro- 
bert Scott  (Thomas  ^pkars'  Trustee),  Dejen- 
der 

Landlord  and  Tenant — Leaac — Rankrupt—Truttee,  Lfabiliry  of 
— A  tenant  having  become  bankrupt  under  a  leaie^  tMek  took 
him  bound  to  remove  on  that  event,  without  any  procemoftaw; 
and  he  and  the  trustee  on  the  sequestrated  e»tate  having  ex- 
trajudiciaUy  resisted  the  landlord's  attempt  to  resume  pos$emon, 
and  also  appeared  and  opposed  the  landlord's  summary  apvlicolam 
to  the  Stterijfjur  removal  j  and  the  landlord  having  tkereupom  | 
brought  an  action  against  the  trustee,  concluding,  I  $t,/or  payment  tf 
the  rent  and  arrears  of  rent  due  by  the  bankrupt,  ou  the  ground  ^  , 
the  defender's  having  adopted  the  tense  subsequent  to  the  banimtpt'.  ' 
cy,  and,  9d,  for  damages-^  Held,  L  That  the  claim  for  rent  and 
arrears  of  rent  was  incompetent ;  and.  It,  That  the  averments  tf  i 
the  summons  were  relevant  to  support  ihe  conclusion  for  damaget, 

.  By  a  draft  of  lease,  revised,  approved  of,  and  ini- 
tialed by  the  parauer  and  Thomas  Spears,  dL«tiIler  in 
Leith,  on  4th  Mav  1832,  Spears  tools  in  leaae  from  the 
puraoer  the  distillery  and  other  premises,  Yardhesds, 
Leith,  with  the  whole  machinery  and  utensils,  for 
seven  years  from  the  term  of  Whitsunday  1832,  at 
the  yearly  rent  of  £450.  The  rent  was  payable  by 
equal  portions  at  Martinmas  and  Whitsunday,  begin- 
ning the  first  term's  payment  at  Martinmas  183*2  for 
the  half-year  preceding ;  and  the  draft  lease  contained 
the  following  declaration : 

**  That  in  the  event  of  the  bankruptcy  of  the  said  Thomas  Spnrs, 
or  if  he  should  fail  to  make  payment  regularly  of  the  said  tack- 
duty,  or  rent,  at  the  terms  stipulated,  so  that  two  ternily  paj- 
meota  should  run  into  one,  then  and  in  either  of  these  events, 
the  said  lease  shall  be  void  and  null  to  all  intents  and  purpo«e«r 
and  that  without  any  process  of  declarator,  or  other  procets  of 
law  thereanent.*' 

There  was,  besides,  an  obligation  upon  the  tenant 

'*  to  flit  and  remove  from  the  possession  of  the  said  whole  pre- 
mises at  the  expiration  of  the  said  lease,  in  any  of  the  events 
foresaid,  or  at  the  legal  expiry  thereof,  without  any  warning,  or 
process  of  removing ;  and  for  that  purpose,  to  deliver  to  the  ^aid 
Archilwdd  Richardson  ail  the  keys  of  the  warehouaes,  granaries, * 
&e* 

Assignees  and  subtenants,  legal  or  conventional 
were  expressly  exchided,  and  the  parties  were  boand 
in  implement,  under  certain  penalties,  in  oommoft 
form. 

Spears  entered  into  possession  of  the  premises  at 
Whitsunday  1832,  and  paid  the  first  year's  rent  doe 
at  Martinmas  thereafter  and  Whitsunday  18.33.  Bat 
the  pursuer  used  sequestration  in  security  on  29th 
July  following  for  the  year's  rent  from  Whitsondaf 
1833  to  Whitsunday  1834.  Spears  became  bankrupt 
on  the  3d  August  following,  and  was  sequestrated 
under  the  Bankrupt  Statute.    After  the  usual  proce* 
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dare,  Scott,  the  defeDder^  was  duly  confirmed  trustee 
on  the  3Ut  August. 

In  these  circumstances,  the  pursuer,  in  Tirtne  of  the 
stipulation  in  the  leaHe,  intimated  by  letter,  on  27th 
September,  to  the  defender  as  trustee,  that  the  lease 
to  Spears  had  determined,  stating  that 

"  I  am  entitled  to  take  immeditte  possession  of  the  distillerj  at 
the  Yardbeads,  and  I  hereby  demand  it ;  and  failing  your  giving 
me  entry  thereto  within  eight  days  of  this  date,  I  hereby  further 
intimate,  that  I  shall  hold  you,  as  trustee  for  the  creditors,  and 
the  creditors  of  Mr  Spears,  liable  to  me  for  the  whole  current 
year's  rent,  and  also  for  all  loss,  damage  and  expenses  that  I  may 
incur  in  consequence  of  mv  being  kept  out  of  possession,  and 
sball,  after  the  expiry  of  said  eight  days,  resort  to  such  measures 
Mi  shall  then  appear  to  be  necessary.*' 

To  that  demand,  Mr  Murdoch,  the  agent  in  the  se* 
qoestration,  replied  on  2d  October,  that 

"  Mr  Scott,  trustee  for  the  creditors  of  Mr  Thomas  Spears,  has 
received  yonr  favour  of  the  27th  ult.,  and  requests  roe  to  intimate 
to  you  in  answer,  that  be  has  not  yet  taken  possession  of  the 
Yardheads  distillery,  nor  will  be  do  so  until  advised  by  the  com- 
missioners on  the  estate;  but  as  you  have  sequestrated  Mr 
S pearl's  property  for  the  rent  from  Whitsunday  last  to  Whitsun- 
day next,  he  is  at  a  loss  to  know  upon  what  principle  you  claim 
possession  betwixt  these  terms.  The  lease  to  which  you  refer 
doe«  not  provide  for  your  immediately  resuming  possession  on 
the  bankruptcy  of  the  tenant,  but  the  reverse." 

Farther  correspondence  took  place,  but  the  bank- 
rupt and  his  trustee  refused  to  give  up  possession ; 
whereupon  the  pursuer  made  an  attempt,  viajacii,  to 
take  possession,  hut  he  was  resisted  and  prevented  by 
Spears ;  and  the  defender  intimated  on  28th  October, 
in  answer  to  a  letter  of  the  same  date  by  the  pursuer, 
reminding  him  that  neither  the  defender,  nor  Spears, 
nor  the  creditors  had  any  right  to  continue  possession, 
and  holding  them  liable  for  the  conaeqoences ;  that 
"  the  said  Thomas  Spears,  and  the  said  Robert  Scott 
as  trustee  foresaid,  would  take  ^teps  for  having  the 
pursuer  interdicted,  if  he  attempted  to  resume  pos- 
session of  the  said  premises.*' 

The  poraoer  then  (on  29th  October)  presented  a 
summary  application  to  the  Sheriff-substitute  of  Leith, 
inter  alia^  praying  him  to  ordain  the  bankrupt,  and  the 
defender  his  trustee,  to  cede  and  give  up  immediate 
possession  of  the  premises,  and  to  deliver  to  him  all 
the  keys  of  the  warehouses,  granaries,  and  other  lock- 
fast places  within  the  same,  in  terms  of  the  leaae. 
Answers  were  lodged  to  this  application  by  the  bank- 
rupt, with  concurrence  of  the  defender,  in  which  he 
denied  the  right  of  the  pursuer,  by  such  summary  pro- 
cedure, to  assume  possession  currenU  termino^  parti- 
cularly as  the  pursuer  was  putting  the  lease  in  force 
by  proceeding  for  security  and  recovery  of  the  rent 
for  that   term.    The  defender,   besides,  as  trustee, 
lodged  a  separate  answer,  disclaiming  all  interest  in, 
or  connection  with  the  lease,  of  which,  he  alleged,  he 
never  took  possession,  and  from  which  subtenants, 
legal  or  conventional,  were  exclnded ;  and  that  in  so 
far  as  the  application  concerned  him,  it  ought  to  be 
dismissed.     The  Sheriff,  on  29th  November,  repelled 
these  pleas,  and  de  piano  granted  the  prayer  of  the 
petition.     Two  successive  reclaiming  petitions  were 
presented  to  the  Sheriff  of  Edinburgh  by  the  defender 
and   the   bankrupt,  but  they  were  refused,  and  the 
judgment  was  ultimately  acquiesced  in. by  them;  and 


they  ceded  possession,  and  delivered  ap  the  keys  on 
23(1  Decemoer  thereafter. 

The  pursuer  immediately  preferred  a  claim  against 
the  defender  for  arrears  of  rent  due  to  him  at  the 
Whitsunday  preceding,  for  rent  up  to  the  period  of 
resuming  possession,  and  fur  damages,  which  he  thois- 
Btated  :•— Balance  of  rent  due  at  Whitsunday  1883, 
after  giving  credit  for  a  sum  paid  to  acoobnt  by 
Spears  in  July  1833,  towards  payment  of  the  preoea-  | 
ing  term's  rent,  but  out  of  which  the  pursuer  had 
been  compelled  by  the  Excise  to  pay  £32,  a  preferable 
Crown  debt,  and  also  giving  credit  for  £9,.  18.  2.,  the 
proceeds  of  the  sale  under  his  hypothec,  there  still 
remained  the  sum  of  £22,  1.  10.  due  at  Whitsunday 
1833.  He  besides  made  a  claim  of  £97,  14.  2.,  as 
rent  from  that  term  to  the  period  of  Spears'  bank- 
ruptcy, and  of  £176,  6s.,  pro  /an/o.  of  damages  for  beine 
kept  out  of  possession  from  that  time  till  the  period 
of  demand, — the  whole  amounting  to  £296, 2s.  He  re- 
served his  claim  of  farther  damage  to  be  ascertained 
judicially ;  but  the  defender  declined  to  pay  any  part 
of  the  claim,  and  refused  to  enter  into  an  arbitraktoB 
in  regard  to  the  further  claim  of  damage. 

In  these  circumstances,  the  pursner  brought  hii  no- 
tion for  payment  of  the  above  sum  of  £296,  2s.,  and 
for  £500,  **  less  or  more,"  as  should  be  modified' Id 
name  of  further  damage  for  being  improperly  kept 
out  of  possession.  He  condescended  upon  various 
offers  which  had  been  made  to  hink  for  the  premises ; 
and  in  particular,  one  by  Mr  Phillip  of  Sommerfield* 
who  offered  a  rent  of  £350,  and  £lOOO  in  money  for 
the  utensils,  which  he  was  obliged  to  decline,  and 
broke  off  the  arrangement  as  he  could  not  guarantee 
him  possession  at  Martinmas  1833,  by  reason  of 
the  conduct  and  opposition  of  the  bankrupt  and  his 
trustee, — for  the  loss  and  damage  of  all  whieh  he  nota« 
rially  intimated  to  the  trustee  on  27th  November 
1833,  that  he  would  hold  him  and  the  creditors,  ranked 
or  to  be  ranked  on  the  estate,  responsible. 

In  the  action,  he  pleaded — I.  The  defender  bar- 
ing assumed  possession. under  the  lease  in  questioiw 
or  at  least  having  aided  or  abetted  the  bankrupt,  and 
concurred  with  him  in  retaining  possession,  therebjf 
incurred  a  liability  for  the  rent  concloded  for,  as  well 
as  for  the  other  prestations  in  the  lease. — II.  That 
accordingly  he  is  bound  to  make  reparation  for  the 
loss  and  damage  resulting  from  the  tenant's  eontra- 
vention  of  his  obligation  to  remove  in  the  event  of 
bankruptcy. 

The  defender  answeredr-^I.  That  he  never  took 
possession  of  the  premises,  norexeloded  thelandhwd; 
and  that  the  claim  for  any  arrears  against  the  teoairt^ 
if  any  such  were  doot  or  for  any  rents  during  the 
period  claimed,  was  not  due  by  the  defender,  bat  re- 
solved into  a  personal  claim  against  the  tenant,  and  fell 
to  be  ranked  on  his  estate,  like  the  claims  of  the  other 
creditors. — U.  The  mere  concurrence  given  as  a 
matter  of  course  by  the  defender,  a«i  tmstee,  to  the 
defence  maintained  by  the  bankrupt  againit  the  ap- 
plication at  the  landlord's  instance,  was  not  suoh  sa 
act  of  interference  as  to  subject  him  to  the  obligations 
of  the  tenant,  the  bankrupt  being  entitled  to  defend 
without  it. — in.  All  arrears,  prior  to  Whitsunday 
1833,  were  discharged  by  the  landlord,  so  that  the  claim 


432 


THE  SCOTTISH  JURIST. 


[Jue 


fbranallegedarrearof  £22, 1. 10..tsanfoaRded;and  the 
ponuer  19  not  entitled  in  the  present  action  to  make 
any  ehiiin  for  the  alleged  payment  of  £32,  sabseqoently 
made  to  the  Excise. — IV.  In  regard  to  the  claim  for 
Tent,  down  to  the  date  of  the  sequestration,  the  pur- 
suer had  no  right  to  demand  rent  for  that  term, 
having  thought  fit  to  remove  the  tenant  between 
terms ;  and  the  rent  not  being  due  de  die  in  diem,  but 
^  only  half-yearly.  At  all  events,  if  due,  it  was  personal 
against  the  bankrupt,  and  claimable  against  the  se- 
questrated estate,  without  preference. — V.  He  main- 
tained that  no  relevant  statement  was  made  of  any 
such  act  on  his  part  as  trustee,  so  as  to  subject  him 
in  nayment  of  rent  for  the  period  during  which  the 
ianolord  was  kept  out  of  possession,  and  still  less  for 
subjecting  him  in  any  fkrtner  damages. 

The  Lord  Ordinary  (Jeffrey)  on  28th  May  1835, 
pronounced  the  following  interlocutor : 

"  The  Lord  Ordinary  ha viog  considered  tbe  dosed  record,  and 
heard  counsel  thereon.  Sustains  the  defences  pleaded  by  the  de- 
fender, to  the  elaim  for  rents  or  for  arrears  of  rent,  on  tbie  ground 
«f  his  hartag  adopted  the  lease  subsequent  to  the  bankniptey  of 
the  tenant ;  but  quond  ulirar  finds  the  avementa  in  the  summons 
relevant  to  support  the  conclusion  for  damages,  In  respect  of  the 
extrajudicial  and  judicial  opposition  made  by  the  defender  to  the 
pursuer's  assumption  of  possession,  under  the  clause  In  the  cou- 
tract  libelled ;  and  before  farther  answer,  remits  the  cause  to  the 
jary  nJK" 

Scott  reclaimed,  praying  the  Court  to  recal  the  in* 
terlocutor ;  to  find  that  the  pursuer  had  made  no  re- 
levant averments  against  him  to  support  the  conclu- 
sions for  damages  against  him ;  and  to  assoilzie  him 
accordingly. 

Lord  Medwj^ — The  case  seems  quite  clear  against  the  de- 
fender.    He  has  adopted  the  lease  by  appearing  in  the  Inferior 
Court. 
AuMerAtrrf.— The  trustee  merely  gave  his  concurrence  to 
.  Spears,  as:  a  nstter  of  course,  to  enable  him,  as  he  thought,  to 
'  recover  evpenaes,  if  he  were  found  entitled  to  them. 

Lord  Glenl^,.^!  cannot  see  bow  the  trustee  can  shake  him- 
self free  of  the  responsibility  which  he  has  incurred  by  bis  letter 
"■  of  28th  October  I8d3»  intimating  that  he  and  the  bankrupt 
'would  resist  the  pursuer's  obtaining  possession  of  his  property, 
the  right  to  which,  so  far  as  the  tenant  wpa  concerned,  was  de* 
elated  to  coipe  to  an  end,  in  the  event  of  his  bankruptcy,  fiat, 
bsiidea  all  this,  be  appears  in  the  Inferior  CotHtt  aod  aids  the 
tenant  in  keeping  the  landlord  oat  of  possession.  It  is  in  vain 
to  say  that  he  gave  his  concurrence  in  the  way  explained  by  bis 
counsel,  or  that  that  can  save  him,  as  his  concurrence  was  unne- 
cessary. He  just  adopted  the  lease  and  its  prestations,  and  has 
laid  himself  open  to  all  ebdms  through  say  contravention  of  ila 
atipulations.  I  think  the  interlocutor  is  right  io  regsrd  to  the 
cent,  or  arrears. 

The  other  Judges  ooBcamd»  and  the  Court  MUered^ 
witk 'expenses. 

Lord  Ordinartf,  Jeffrey.— ^e^  Dean  of  Faenlty  (Hope)  and 

W.  Bell;  Peter  Cooper,  W.S.,  Ag^M ^/^.  Rutherlnrd,  D. 

McNeill,  Geo.  Moir;  John  Murdoch,  S.S.C.,  ^gnil.~Mr 
Thomson,  a«-*.— [r,jy.i>.] 
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2^h  June  1835. 

Second  Division.— (W.  H.  D.) 

No.  331. — Jamss  Amoss  Grisyb.  Pvmrfr,  v.  Wiv- 
UAM  M*Call  and  Othsas  (Bxbcutors  op  Aoam 
Amoss),  Defenders ^ 

TesUmcQt^£xecutor,  Liability  of-*Legaclcs,  Primafy  aad  Re. 
siduarj — A  lettaior  l^  varioMS  primary  and  retiduaiy  Ztfadw, 
and  other$  dependent  on  tite  legateet  attaining  majority.  That 
wot  a  clause  declaring  that  the  executon  thtndd  **  not  be  Uabie 
/or  omissiont,  nor  singuH  in  solidum,  but  each  fir  his  om 
intromitsioHi  onfy."  Under  the  advice  of  A,t  one  of  thar 
number,  who  managed  the  whole  affaira,  they  uplifted  and  &. 
charged  the  bank  of  the  eaecuhy  funds,  and  paid  the  resUuary  Ih 
gatees  ;  and  truating  to  A.H  retponnbUky,  they  left  a  large  «» tf 
money  in  his  hands  to  be  secured Jor  payment  of  an  onavitM*  ^ 
the  legacies  vayable  on  majority  j  A.  ttecame embarrassed, andUwu 
ditoaoered  iW  the  mon^  left  with  him  had  never  beea  secured,  ^., « 
deferred  Icfiotee,  ftaving  brought  an  action Jor payment  (^Idt^at^t 
raised  the  yue^ion,  which  was  not  decided,  that  the  executon  leerr 
liable,  even  under  the  clause,  as  intromittere,  in  hamng  imprtfed^ 
uplifted  the  money,  and  trusted  A.  with  it :  but  held  lluu  thf 
were  not  entitled  to  take  credit  fir  any  sums  paid  to  the  residuerf 
legatees* 

The  deooMed  Adam  Ainoss»  by  his  latter  will  asd 
settlement,  bearing  date  22d  January  1828,  appoistid 
the  defenders,  William  M'Call  in  Minnyhive,  George 
Gillespie  and  Samual  McMillan  in  Moffat,  and  Alex- 
ander Greig^,  W.S.,  his  executors  and  administrators, 
with  the  usual  powers  to  intromit  with,  uplift  and  dis- 
tribnte  his  moveable  property  and  ezecotry  of  eferj 
description.  After  payment  of  his  debts,  and  certiio 
special  legacies,  the  testator  directed  the  defenderi  to 
distribute  the  residue  equally  among  themsehes,  an^ 
eertain  other  parties  named  in  the  deed.  And  by  a  co- 
dicil, of  date  dlst  May  1834,  he  bequeathed  to  tb 
pursuer  the  sum  of  d£400,  and  directed  the  defenden 
to  pay  it,  upon  the  pursuer  attaining  majority,  iritli 
interest  from  the  first  term  of  Whitsunday  or  Martia- 
mas,  after  six  months  from  the  testator's  death.  The 
settlement  contained  a  clause,  whereby  it  was  declared 
that  the  executors  "  shall  not  be  liable  for  omiseioni, 
nor  iinzidi  in  solidum^  but  each  for  his  own  actual  in- 
tromissions only." 

After  the  death  of  the  testator  on  I7th  January  183% 
the  defenders  accepted  the  nomiBation,  were  confirmed, 
and  entered  upon  the  possession  and  managemest  of 
the  estate.  The  whole  personal  estate  of  the  deceiwd 
amounted  to  £8282,  the  greater  portion  of  which  wu 
lying  in  bank  at  Dumfries,  on  two  deposit-receipd 
lor  £5000  and  £280a 

The  other  defenders  left  the  entire  management  of 
the  affairs,  and  intromission  with  the  funds,  to  Mr 
Greig,  who  was  the  intimate  friend  of  the  testetor,and 
a  professional  man  of  undoubted  respectability  aod  cre- 
dit; and  not  being  acquainted  with  business,  they  sdopt- 
ed  his  advice,  and  disposed  of  the  funds  as  he  sug- 
gested. But  Mr  Greig  had  no  independent  powers 
of  acting,  nor  was  he  a  tine  qua  non,  and  he  eoold 
only  act  with  consent  of  a  qaornm.  At  a  meeting  of 
all  the  executors  on  2Sd  March  1832,  thetr  resoived 
to  make  a  partial  payment  to  account  of  all  tbe  legs* 
ciesy  primary  or  residuary,  and  to  set  apart  and  in- 
vest a  sufficient  sum  to  answer  a  small  annuity,  and 
the  legacies  dependent  on  the  majority  of  certsin  le- 
gatees. With  that  view,  a  quorum  of  the  esecatorii 
Greig,  M'Call  and  M'Millan,  went  to  Dumfries  tbe 
day  following,  and  uplifted  and  discharged  the  sum  i> 
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the  iimaner  deposit-receipt  for  £2800,  and  at  same- 
time,  they  transiferred  the  sum  in  the  larger  (£5000) 
into  another  receipt  with  the  bank,  and  in  the  name  of 
the  executors.  At  a  subse^aent  meetings  they  ap« 
plied  a  part  of  the  money  so  uplifted  in  terms  of  the 
resolutions  taken  on  23d  March,  in  payment  of  fnneral 
diargesy  &e.  A  partial  payment  of  £900  was  made 
to  the  primary  and  residuary  legatees*  and  £1500 
were  left  m  Greig's  possession  for  the  purpose  of 
being  invested,  to  satisfy  the  small  annuity  and  the 
deferred  legacies. 

Gretg,  on  Idtk  May  1882,  wrote  the  defenders, 
that  he  had  **  now  got  a  very  desirable  security,  yield- 
ing four  per  cent  for  the  £1500."  Trusting  to  his 
established  reputation,  and  confidently  believing,  from 
the  tenor  of  his  letter,  that  that  sum  was  heritably 
secnred,  they,  on  12th  November  following,  aotho« 
ri^ed  Greig^  to  uplifb  the  remaining  sum  of  £5000,  to 
be  distributed  in  payment  of  the  balance  doe  to  the 
primarv  and  residuary  legatees.  The  money  was 
uplifted  by  Greig,  and  distributed  accordingly. 

By  reason  of  the  pending  case  of  Greig  v.  Johnston 
in  the  House  of  Lords,  July  1833-— a  very  heavy  and 
expensive  litigation — the  attention  of  the  defenders 
was  attracted  to  Greig's  state  of  credit,  and  on  mak- 
ing inquiry,  they  found  that  the  £1500  had  never 
been  invested.  They  immediately  raised  an  action 
agfainst  him,  and  used  inhibition,  which,  with  his  other 
enobarrassments,  obliged  Greijg  to  execute  a  trust  for 
behoof  of  his  creditors. 

^  The  pursuer  appeared  to  have  had  no  communica- 
tion with  the  defenders  previous  to  this  time;  and 
finding  that  they  refused  to  pay  him  his  legacy  of  £400 
when  he  became'  entitled  to  it  on  majority,  on  6tli  Fe^ 
bmary  1884,  he  brooght  his  action,  concluding  against 
them  as  executors,  and  personally  for  payment.     He 
pleaded — (I.)  Thattliey  are  liable  generally,  as  execu- 
tors and  intromitters,  in  payment  of  his  legacy,  with 
interest  from  Martinmas  1832.    (2.)  In  accounting 
with  the  porsner,  they  are  not  entitled  to  take  credit 
for  sums  paid  to  the  residuary  legatees.    (3.)  They 
are  responsible  for  the  actings  of  ureig  as  an  intro- 
oiitter  ;  and,  moreover,  (4.)  As  there  was  no  necessity 
or  even  pretext  fot  uplifting  the  mon^  from  the  bank 
and  plaeingf  it  in  Greig*s  hands,  without  taking  care 
that  it  was  properly  secnred,  they  are  not  entitled  to 
take  credit  for  the  sum  which- would  have  been  safe  to 
the  present  moment,  if  snch  a  course  had  been  adopted. 
The  parsuer,  besides,  directed  a  special  plea  against 
Greig",  as  intromitter  and  liable  in  the  whole  conclu- 
sions, and  maintained  that  Greig  could  not  take  ex- 
ception to  the  action,  in  respect  of  the  defenders  hav- 
ing raised  an  action  against  him  for  repetition. 

M<Call>  GfUesfie  and  M^MiHan  aruwered—ThBt 
they  never  iqtromitted.  They  were  not  liable  singiM 
in  soUdutn  like  tntore  and  curators,  being  in  a  pr^er- 
able  sitaatioD,  and  were  protected  by  the  clause  in  the 
settlement  from  aU  omissions,  as  well  as  from  intro^ 
missiona,  on  the  part  of  Greig.  Greig  was  perfectly 
solvent  at  the  time,  and  ther  wore  right  in  trusting 
him,  therefDre,  as  they  bad  eone.  Besides,  their  up- 
lifting the  money,  andf  signing  discharges  to  the  bank, 
was  a  fanction  they  were  required  to  exercise,— ex- 
pedient in  tlie  eireumetancesy  and  justified  as  a  matter 
Vol-.  VII. 


of  necessity.  Indeed,  if  they  had  erred  at  all,  it  was 
a  mere  matter  of  omission,  liability  for  which  was  ex- 
pressly excluded  by  the  deed ;  and,  besides,  they  were 
using  diligence  against  their  co-trnetee. 

Greig  appeared  separately,  and  pleadedy  that  in  re- 
spect of  the  diligence  of  the  defenders,  be  could  not 
be  liable  to  different  parties  for  the  same  debt. 

A  special  defence  was  stated  for  Gillespie,  that  he 
had  not  joined  in  discharging  the  bank  originally; 
but  this  apparently  was  not  insisted  in,  as  he  bad  ho- 
mologated the  proceedings  of  the  executor  subse- 
quently. 

The  Lord  Ordinary  (Jeffrey),  on  lOth  March  1835, 
pronounced  this  interlocutor  and  note : 

*'  The  Lord  Ordinary  baying  resumed  consideration  of  the 
debate,  with  the  closed  record,  additional  plea  in  law  lately 
made  part  thereof,  and  whole  process,  decerns  against  the  defen^ 
der,  Alexander  Greig,  (for  whom  no  appearance  was  made  at 
the  debate),  in  terms  of  the  conclusions  of  the  libel ;  and  as  to 
the  other  defenders,  finds  that  they  having,  on  the  24th  day  of 
March  1832,  needlessly  uplifted  and  drawn  out  of  the  bank  a^ 
Dumfries  a  sum  of  j£1500,  for  which  they  were  fully  aware  that 
there  was  no  immediate  occasion  or  means  of  investment,  and 
placed  the  same,  without  any  security  or  obligatory  document, 
in  the  hands  of  their  co-executor  the  said  Alexander  Greig^ 
under  a  general  instruction  to  him  to  look  out  for  an  eligible 
investment  for  the  said  sum ;  and  no  such  investment  having 
been  made,  and  the  said  sum  not  being  now  accessible  in  the 
handa  of  the  said  Alexander  Greig,  the  said  defenders  are  not 
entitled,  in  accounting  to  the  pursuer  for  their  intromissiom 
with  the  said  sum,  to  take  credit  for,  or  discharge  themselves  by 
the  payment  or  delivery  over  of  the  said  sum  to  the  said  Alex- 
ander Greig ;  and  therefore  repels  the  defences  maintained  fob 
the  said  other  defendera,  and  decerns  against  them  also  ia  terms 
of  the  conclusions  of  the  libel ;  Finds  the  whole  defenders  liable 
in  expenses ;  allows  an  account,"  &c. 

**  Note. — The  Lord  Ordinary  has  no  doubt  that  the  defen- 
ders are  all  liable  as  actual  intromittersy  since,  after  being  made 
aware  that  there  was  no  immediate  means  of  applying  the 
£\500  in  question,  they  all  go  personally  to  Dumfries,  and 
there  indorse  the  deposit-receipt,  and  draw  out  the  money ;  and 
this  being  all  that  the  pursuer  had  any  occasion  to  know,  or  to 
look  to,  when  his  legacy  became  payable,  he  was  perfectly  jus- 
tified in  bringing  his  action  in  the  way  he  baa  done.  Being 
liable  in  the  first  instance  as  actual  intromitters,  it  was  no  doubt 
competent  (and  even  necessary)  for  the  defenders  to  meet  the 
action,  by  showing  that  they  had  afterwards  discharged  them- 
selves, either  by  payment  of  preferable  claims,  or,  at  all  events* 
by  such  a  prudent  or  reasonable  application  of  the  money  as 
might  bring  them  under  the  protection  to  which  they  were  en- 
titled  by  their  eharacter  of  executors,  or  by  the  special  terms 
of  the  settlement  under  whieb  they  acted.  This  accordingly 
they  have  attempted  to  do ;  and,  in  the  discussion  of  their  de*> 
fence,  the  question  has  no  doubt  come  to  be,  whether  thev  have 
not  conducted  themselves  with  such  palpable  and  active  impru- 
dence as  to  be  personally  liable  to  the  pursuer  in  spite  of  such 
protection.  They  say  now,  that  this  question  and  ground  of 
liability  ought  to  have  been  raised  in  the  summons,  and  that 
the  form  of  action  is  therefore  incompetent ;  but  the  Lord 
Ordinary  is  of  opinion  that  there  is  no  ground  for  this  objec- 
tion, in  as  much  as  they  were  primarily  liable  as  intromiltertf 
and  properly  convened  as  such  accordingly ;  and  that  the  sub- 
sequent discussion  ka$  ari$en  altogether  on  their  defimceSf  and  as 
to  the  sufficiency  of  their  discbarge,  of  which  the  pursuer  had 
no  occasion  to  be  previously  cognizant.  On  the  merits,  the 
Lord  Ordinary  has  proceeded  altogether  on  the  terms  of  thd 
minute  of  2dd  March  1833,  and  the  voluntary  and  deliberate  act 
of  drawing  out  the  money,  and  placing  it  without  security  in 
GTeig*8  hands  the  very  day  after.  From  the  minute  it  appears, 
that  they  were  then  perfectly  informed  that  there  was  XI 500 
more  in  the  bank  than  was  then  wanted,  and  they  (very  pro- 
perly) instructed  Greig  to  look  out  for  a  safe  investment,  in 

No.  XXVIII. 


4M 


THE  SCOTTISH  JURIST. 


[June 


which  it  might  yield  more  thiin  baok  interest.  All  this  was  not 
onlj  within  their  power,  but  according  to  their  duty.  But 
what  imaginable  apology  can  be  made  for  their  not  letting  this 
aam  remain  in  the  bank  till  such  id  vestment  was  obtained? 
Their  needlessly  drawing  it  oar,  arid  placing  it  for  an  indefinite 
time  iii  the  baYids  of  one  of  their  number,  was  not  an  omistion^ 
but  am  ad  and  intromission  of  the  most  unaccountable,  and,  it 
appears  to  the  Lord  Ordinary,  the  most  indefensible  character; 
and  it  is  for  this  accordingly  that  he  has  found  them  liable. 
Their  long  subseqaenk  neglect  to  ascertain  whether  it  had  ever 
hetn  invested^  might  perhaps  be  covered  by  their  exemption 
from  the  consequence  of  omistioiu ;  and  accordingly  the  Lord 
Ordinary  does  not  rest  his  judgment  upon  it,  farther  than  as 
showing,  that  in  trusting  the  pursuers  money  with  Greig,  they 
were  utterly  careless  of  the  interests  which  had  been  confided 
to  them.  There  is  a  near  resemblance  in  many  points  between 
this  case  and  that  of  Moffat  and  Robertson,  3Ut  January  lBd4> 
(12.  Shaw,  969.)  That  was  a  stronger  case  against  the  trustee 
in  one  respect,  as  the  deed  directed  iecuriiif  to  be  taken  for  all 
funds  lent  oat.  But  it  was  grestly  weaker  in  another,  viz.  that 
there  was  in  fact  no  new  lending  out  or  change  of  investment 
ijvhatever,  but  a  mere  tOntinaance  of  that  which  the  traster 
bimself  bad  made,  and  allowed  for  years  to  continue.  The 
neglect  of  the  trustees  to  alter  or  strengthen  it,  was  therefore 
Tery  plausibly  represented  as  a  mere  omission,  for  which  they 
were  declared  not  to  be  answerable  by  a  clause  identical  with 
what  occurs  in  this  case.  Here  the  ground  of  liability,  afs  al- 
ready explained,  was  a  positive  act,  changing  a  most  safe  and 
unquestionable  investment,  not  only  without  necessity,  but 
without  any  assignable  pretext,  fbr  one  which  is  now  admitted 
to  have  been  most  ineligible.** 

The  defenders  reclaimed,  when  the  Court  {26th 
May)  ordered  minutea  of  debate  on  the  whole  merits ; 
1>ut  as  they  decided  the  case  on  different  grounds  from 
the  question  of  responsibility  as  intromitters,  largely 
discussed  in  the  minutesi  it  is  needless  to  enter  upon 
it. 

Lord  Medwjfn, — I  must  confess  that  I  am  not  thoroughly  sa- 
tisfied that  the  executors  have  not  committed  such  acts  as  should 
Tender  them  liable  as  intromitters.  I  however  apprehend,  that 
we  have  sufficient  grounds  fot  deciding,  without  going  into  the 
merits  of  that  question — I  mean  with  regard  to  the  residuary 
legatees.  Here,  before  the  purposes  of  the  trust,  preferable  to 
them  indeed,  have  been  satisfied,  the  residuary  legatees  have 
drawn  more  than  what  they  were  entitled  to  in  the  circum- 
stances. I  do  not  know  what  should  have  induced  the  executors 
to  pay  so  soon  the  residuary  legatees.  But  since  it  has  been  done, 
we  have  ample  grounds  for  decerning  in  terms  of  the  libel.  The 
case  of  Moffat  v.  Robertson  was  in  every  view  a  peculiar  one,  and 
"by  no  means  applicable  to  the  one  now  on  hand.  His  Lordship 
pointed  out  the  distinction,  and  remarked,  that  the  second  plea 
maintained  by  the  pursuer  was  impregnable,  and  that  he  was 
lentitled  to  succeed  in  the  action. 

Lord  GlerUee.'^lhRYe  only  to  say,  that  whether  or  not  there  was 
hlame  or  intromission  on  the  part  of  the  executors,  is  a  matter  of 
moonshine  here ;  and,  indeed,  if  there  were  intromission,  they 
defend  themselves  by  a]legir\g  its  propriety.  However,  on  other 
^grounds,  I  think  the  case  is  clear.  Thus,  though  it  maybe  very 
proper  in  the  best  ascertained  cases — I  mean  as  to  the  ultimate 
sufficiency  of  parties  and  funds, — for  executors,  before  hand,  to 
pay  residuary  legatees,  as  a  good  investment,  meantime,  for  the 
money,  where  other  legacies  are  contingent,  yet,  it  will  always 
form  a  question  of  circamsunces,  where  any  deficiency  of  funds 
supervenes,  just  as  in  the  case  here,  where  I  think  the  executors 
have  been  too  hasty  in  making  payment ;  and  the  sums  which 
these  residuary  legatees  have  received,  will  just  form  a  fund  for 
•ccoanting  between  the  executors  and  them.  In  a  question  with 
the  primary  legatees,  the  fiuid  so  j>aid  to  the  residuary  legatees 
must  be  held  a>4i»  medio,  I  am  clearJy  of  opinion,  that  the  pur- 
suer is  entitled  to  his  decree,  without  our  going  into  the  question 
lof  intromission. 

Lord  JusUce-Clerh — I  agree  entirely  with  what  has  been  said, 
kiud  with  Lord  Medujiu'a  ubstrvdliou,  thiit  the  ca^sc  of  Moffat 


was  very  peculiar.  But  so,  also,  was  that  of  An8trttther*s  tras- 
tees,  founded  on  by  the  defenders,  neither  of  which  is  applicable 
here.  We  have  sufficient  grounds  for  deciding  in  favour  of  tbe 
pursuer,  in  respect  of  his  second  plea  in  law,  and  that  witboot 
saying  .one  word  in  regard  to  the  responsibility  of  the  executors, 
as  intromitters.  In  so  far,  we  most  alter  the  Lord  Ordinsiy'i 
interlocutor. 

Lord  Meadovobank  conenrred,  and  the  Court  accord* 
ingly 

*'  Recal  the  findings  of  the  Lord  Ordinary*s  interlocutor  ss  on. 
necessary,  hoc  statu,  but  refuse  tbe  desire  of  the  reclaiming  note ; 
and  in  respect  of  the  second  plea  in  law  for  the  pursuer,  deceni 
in  terms  of  the  libel;  find  expenses  doe;  allow  an  aceouot," 
&c. 

Authorities  for  the  Pursuer — M'Clymont,  5.  Shsir,  346. 
Syme,  Shaw,  Vol.  8,  p.  741.  Kennedy,  Sbaw,  Vol.  5.  852.  Lord 
Lnydoch,  Shaw,  Vol.  5.  p.  358,  and  Wilson  and  Shaw's  AppeaU, 
4,  148.  Moffat,  Shaw,  Vol.  12.  369.  Sym,  ISth  May  1830,  S. 
and  D. 

Authorities  for  the  Defenders.— Halliday,  Peacock,  M'Mit> 
chell,  Die.  14,687,  Dan,  3501,  &c.  Anstruther's  Trustees,  6th 
February  1835,  13.  S.  and  D.,417.  Kennedy,  28th  June  18-i7. 
Williams*  Law  of  Executors,  IL  i  105  and  7.  Opinion  of  Lord 
Alvanley. 

Lord  Ordinary,  Jeffrey. — Act.  Thomas  Maitland,  A.  Coven- 
try; Brodiesand  Kennedy,  W.  S.,  Agents, — Att,  Dean  of  Kaculty 
(Hope),  G.  G.  Bell;  Walter  Horsbuigh,  W.S,,  Asent.-Mt 
Ferguson,  C^rie.^lW.H.D,] 


2Uh  June  1885. 
First  Divisiok (G.  D.) 

Ko.  832. — Mrs  Jane  M*Douole  &  John  StrachaVi 
competing  Claimants  in-  Mtdtiplepoinding  at  the  i>« 
stance  of  The  Scottish  Widows*  Fond  and  Lifs 
Assurance  Society. 

Life  Insurance,  Policy  of— Arrestment— Aaaignation,  lodoa- 
tion  of -^Held,  L  Thai  the  sum  in  a  policy  of  ti/e  tmnnaor, 
payable  to  the  heirs,  executors  or  assignee$  of  the  insurtd,  ms 
validly  attached  by  arrestment  used  at  the  instance  cfa  crtdiim 
of  the  insured  in  his  lifetime,  2.  That  the  arresting  crtdiKF 
was  preferable  to  a  party  in  whose  hands  ttte  insuredf  prwr  toi^ 
date  of  the  arrestment,  had  deposited  the  policy  of  iiuar««tf, 
along  with  a  holograph  letter,  in  security  of  a  sum  adoancei,  tk 
deposit  not  having  been  intimated  to  the  Inettrance  Companj/tiU 
long  after  the  date  of  the  arrestment,  and  afUr  the  death  •(  ^ 
insured. 

On  26th  May  1825,  the  late  Mr  Robert  Straoban, 

W.S.,  obtained  a  policy  of  inaurance  from  the  Scot- 

ti«h  Widows'  Fond  and  Life  Assurance   Society,  by 

which  it  was  stipnlated, 

*'  That  his  heirs,  executors,  or  assignees,  shall  he  entitled  to  re- 
ceive out  of  the  stock  and  funds  of  the  said  society,  at  tbe  eti 
of  six  months  after  his  decease,  the  sum  of  JCIOOO  Sterling,  bst 
which  sum  shall  not  be  exigible  until  three  months  at  least  sfttf 
proof  of  the  said  decease  sbiill  hare  been  made  to  the  satisfsctioii 
of  a  court  of  directors  of  the  said  society,  or  such  other  sum  is 
shall  become  due  and  payable  upon  tbe  contingency  before  a* 
pressed,  agreeably  to  tbe  laws  aad  regulations  of  tbe  ssid  so- 
ciety." 

The  right  to  draw  the  sum  insured  was  made  de- 
pendent on  tbe  Qsnal  conditions^  and,  inter  aUa,  oa 
the  regular  payment  of  £48,  13.  4.,  on  or  before  tbe 
J  3th  of  May  annually.  Before  effecting  this  insa* 
ranee,  Mr  Stracban  bad  recOTored  a  sum  .of  £1000 
for  behoof  of  his  client,  the  late  Mr  M*Dongle,  for 
which  SUB  Mr  Strachan,  on  20th  February  l^ 
granted  his  promissory-note  to  Mr  M'Dongle's  daogii* 
ter  and  representative!  Miss  M'Doogle,  and  delirere<I 
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to  her,  in  secnrity  of  the  debt,  the  foresiaid  policy  of 
insurance,  and  a  holograph  letter  in  the  following 
terms : 

"MiSH  J^NK  M*DonGLR,  Berwick-upon-Tweed. 

**KoiNBaKGH,  "JOth  February  1830. — MaoaM,  I  now  send 
yon  herewith  my  promiscory-note  of  this  date  for  jSIOOO.  to  your 
order,  payable  ut  Wbiraiinday  the  15th  May  next,  and  to  bear 
inrerost  from  that  date  at  5  per  cent. ;  in  return  for  which,  you 
will  be  80  good  as  return  my  former  note  for  the  same  amount. 
1  alfio  lierewirh  send  you  a  policy  of  insurance  on  my  life  for 
.CIOOO  Sterh'ng,  by  the  Scottish  Insurance  Office,  the  premium 
of  which  has  been  paid  in  advance  up  to  the  I3tb  May  next,  and 
trhich  policy  is  to  remain  deposited  with  you,  as  a  farther  se- 
cumy,  until  my  said  promissory-note  shall  be  paid.  ^  And  1 
Ijerehy  engage  not  only  to  continue  to  pay  the  premium  re- 
gularly as  it  becomes  due,  and  to  report  to  you  the  receipts  for 
tbe  Mme,  but  aUo,  whenever  required,  to  grant  in  your  favour  a 
regtilar  conveyance  of  said  policy ;  but  declaring  in  tbe  meantime, 
iliat  in  the  event  of  my  death,  you  shall  he  entitled  to  receive 
the  nrbole  sums  thereby  due,  so  far  as  sufficient  to  pay  my  said 
promissory. notei  and  interest  due  thereon  at  the  time.  I  am, 
Madam,  your  most  obedient  servant** 

(Signed)    <*RoB.  Stracham." 

Mr  Strachan  died  on  2dd  April  1832,  when  Miss 
M'Dongle  (but  not  till  then)  intimated  her  assigna- 
tion to  the  Insurance  Company,  who  hrouf^ht  the  pre- 
sent multiplepoinding,  in  which  the  fund  in  medio 
was  claimed  preferably  to  Miss  M^Dougle,  by  Mr 
Ntrachan*8  son,  Mr  John  Strachan,  for  behoof  of 
himself  and  his  brothers  and  sisters,  on  the  following 
grounds: — Mr  Strachan  had,  on  13th  March  1832, 
granted  hisi  promissory-note,  payable  one  day  after 
<iate,  to  Mr  John  Strachan,  for  behoof  of  himself  and 
his  brothern  and  sisters,  for  the  sum  of  £1621,  10s., 
said  to  be  the  amount  of  certain  legacies,  with  in- 
terest thereon,  bequeathed  by  third  parties  to  Mr 
^trachan*tf  children,  and  which  had  been  recovered  by 
Mr  Strachan.  This  promissory-note  was  protested 
on  5th  April  1832,  a  horning  raised,  and,  on  the  same 
Hay,  arrestment  used  at  the  instance  of  Mr  John 
Strachan  in  the  hands  of  the  Insurance  Company,  and 
of  their  manager,  of 

**the  sum  of  ^SOOO  Sterling,  more  or  less,  due  and  addebted  by 
them,  or  either  of  tbem,  to  the  said  Robert  Strachan,  or  to  any 
orfaer  person  or  persons  for  his  use  and  behoof,  by  bond,  bill,  &c., 
certificates,  or  policies  of  insurance,  or  by  any  other  manner  of 
way  whatsoever." 

In  virtue  of  this  arrestment*  Mr  John  Strachan 
claimed  the  sum  in  the  policy  of  insurance,  which  had 
been  kept  up  by  the  late  Mr  Strachan  by  regular 
payment  of  the  premiums.  The  Lord  Ordinary 
(Corehonse)  reported  the  qae«tion  ou  cases  to  the 
Court,  and  added  this  note : 

"  The  Lord  Ordinary  is  inclined  to  think  that  the  claim  of 
John  Strachan  is  well  founded,  for  the  reasons  assigned  in  his 
:ase.  The  sum  contained  in  tbe  policy  of  insurance,  though  not 
payable  to  Kobert  Strachan  himself,  but  to  his  heirs  and  assig- 
tees  after  bis  death,  was  constituted  by  an  obligation  in  his 
avour,  and  it  was  placed  at  bis  absolute  disposal.  Though  a 
rontingent  debt,  it  was  not  the  less  liable  on  that  account  to  be 
ittached  by  arrestment.  In  consequence  of  tbe  payment  of  the 
>remium  for  one  year,  diet  cesteratt  that  is,  the  sum  insured  bad 
)ecome  exigible,  if  the  life  dropped  within  that  year.  At  tbe  same 
ime,  as  tbe  point  raised  does  not  appear  to  have  received  tbe 
udgment  of  tbe  Court,  and  as  life  assurance  has  of  late  become 

very  common,  as  well  as  an  important  contract,  tbe  Lord  Or- 
inary  has  thought  it  right  to  report  tbe  case.  There  seems  no 
oom  for  the  direction  urged  against  tbe  arrester's  claim,  as  not 
ufficieotly  voachcd  against  Kobert  Strachan ;  and  it  is  of  no 


importance  in  this  action  that  Robert  Strachan  died  insolvent, 
because  the  promissory-note  has  not  been  brought  under  reduc- 
tion on  the  Act  1621,  or  any  other  ground.  The  conduct  of<^ 
Robert  Strachan  was  by  no  means  free  from  blame ;  but  it  doea 
not  appear  that  John  Strachan,  or  any  of  the  children  for  whose 
behoof  he  claims,  was  implicated  in  tbe  fault,  or  responsible  for 
it  as  representing  their  father.  On  the  other  hand,  there  was 
great  negligence  on  the  part  of  the  cUimant,  Miss  M*DoQgle,  in 
not  intimating  her  assignation." 

The  Court,  on  I2thand  25th  February  1835,  or- 
dered supplementary  cases,  on  the  effect  of  the  deli- 
very to  Miss  M'Dougle  of  the  policy  of  insurance  and 
assignment,  without  intimation  to  the  Insurance  Com- 
pany. Miss  M*Dougle's  pleas  were — I.  That  even 
on  the  supposition  of  the  claimants  being  onerous 
creditors  of  the  late  Robert  Strachan,  the  arrestment 
used  by  them  during  his  life  was  ineffectual  to  attach 
any  thing  which  might  become  due  to  his  executors 
under  the  policy  of  insurance  after  his  death.— II. 
The  present  claimant  is  preferable,  in  virtue  of  her  in- 
timated assignation  and  delivery  of  the  policy,  and  Mr 
Strachan  was  not  entitled,  by  any  arrangement  with 
his  children,  to  defeat  her  rights. — III.  The  claimants 
not  being  onerous  creditors  of  their  deceased  father, 
and  having  produced  no  evidence  to  support  their 
claim,  are  in  no  event  entitled  to  be  ranked  on  tbe 
fund  in  medio, 

Mr  John  Strachan*s  pleas  were — I.  That  the  sum 
payable  under  the  policy  of  insfirance  being  a  condi- 
tional or  contingent  debt,  the  obligation  for  which 
was  already  incurred,  though  the  term  of  payment  had 
not  arrived,  the  same  was  validly  attached  by  the 
claimant's  arrestment. — 11.  No  conveyance  having 
been  granted  to  Miss  M'Dougle,  or  intimation  made 
by  her  to  the  Insurance  Company,  of  the  conveyance 
which  Mr  Strachan  intended  to  grant  till  long  after  the 
claimant's  arrestment,  and  after  Mr  Strachan's  death, 
she  could  not  compete  with  that  arrestment. — IIL 
The  documents,  founded  on  in  the  record,  instructed 
that  the  claimant  was  an  onerous  creditor  of  the  late 
Mr  Strachan  for  the  snm  in  the  promissory-note ;  and 
at  all  events,  Miss  M'Dougle  could  not  plead  the  con- 
trary, so  long  as  that  promissory-note  stood  unre- 
duced. 

The  cases  and  supplementary  cases  came  to  be  ad* 
vised  on  1 9th  June,  and  the  Court,  by  interlocutor 
signed  20th  June, 

**  Find  that  the  arrestment  at  the  instance  of  tbe  claiDMnt,  John 
Strachan,  was  a  competent  diligence  to  affect  tbe  sum  due  under 
tbe  policy  of  insurance  in  question,  and  that  the  same  is  prefer- 
able to  the  right  contended  to  be  conferred  on  the  claimant.  Miss 
M*Dougle,  by  the  letter,  20th  February  1890,  accompanied  by 
delivery  and  possession  of  the  policy  of  insurance,  and  remit  to 
tbe  Lord  Ordinary  to  proceed  farther  in  the  cause,  and  to  do 
therein  as  shall  be  just." 

Authorities  for  Miss  M*Doogle — (1.)  Ersk.  III.  6,  2  and 
8.  Dirleton*s  Doubts,  voce  Arrestment,  p.  7.  Stair,  III.  I» 
29.  Bank.  III.  ],  35.  Horn  o.  Pow,  Ist  February  1634;  I 
Brown's  Sup.  83.  Menzies  p.  Graham,  25th  January  1711; 
M.  770.  Clunies  v.  Sinclair  and  Husband,  lOtb  January  1730; 
M.  7ia  Thomson  v.  Shepherd,  23d  June  1829;  7  S.  and  IX 
7^1  (2.)  1  Bell's  Com.  198,  630,  and  631.  Stair,  III.  1,  8, 
12,  and  15.  Ersk.  I.  5,  3,  and  III.  5,  3  and  4.  Hulton  v. 
Sandys;  1  Young's  Rep.  602.  Fosters.  Blaclntooe;  1  Mylne 
and  Keen's  Chancery  Cases,  297.  Tennyson,  ex  parte ;  Mon- 
tague and  Blyth's  Bankrupt  Cases.  67.  Bell's  Prin.  p.  58  an^ 
231.     Innes  v,  Craig.  22d  June  1821 ;  I  S.  and  D.  82. 

Authorities  for  Mr  J.  Strachan..— (I.)  Ersk.  IIL  6,8.  Ward* 
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lop'  «.  FairholiD,  I9rb  December  1744 ;  Clerk  Hume's  Rep. 
Oordon  v.  Innes,  13th  February  1740.  Grierson  o.  Ramtty, 
S5tfa  Februanr  1780.  Kyle's  Trustees  o.  White,  14th  Norem- 
ber  1827.  Corse  e.  Masterton,  81st  Januarjr  1705;  Fount. 
Sinclair  v.  Somerville,  2Ut  January  1730.  Sraclair  v.  Shaw, 
17tb  January  1780;  Montboddo's  Rep.  {%)  Per  Lord  Eldon 
in  Whitebread,  1  Rose  299 ;  Mountfort,  H  Vesey,  606»  and 
Goombe,  17  Yesey,  370.    8  Bell's  Com.  23. 

Lord  OrtUnati^  Corehouse.— For  Miss  M*Dougle,  P.  Robert- 
eon  ;  James  S.  Robertson,  W.S.,  jigent. — For  Mr  J.  Strachan, 
J.  S.  More;  Daniel  Fisher,  S.S.C.,4geiii.— Mr  BeH,  Ofer*.— 


2Sth  June  1835. 

First  Division.— (C  D.) 

No.  S38« — Mi}iR|  Pursuer^  o.  GoddarjO,  Defender. 

Witness    Jury  Cause — Affidavit. 

In  this  case  a  commission  was  asked  in  a  jury  cansei 
to  examine  a  witness  in  Ireland,  and  the  Court  were 
moved,  of  consent  of  both  parties,  to  dispense  with 
the  usual  affidarit,  that  the  witness  could  not  or  would 
not  attend  the  tHal  in  Scotland,  but  the  latter  part  of 
the  motion  was  refased. 

JcL  Marshall.—^//.  Absent— L ^••2?* ] 

25^1  June  1835* 
First  Division.— (O.  D.) 

No.  SS4.-^6iR  William  Baillib,  Objector^  v.  Wil- 
liam D.  GiLLON  AND  Archibald  Swinton,  W.S., 
tit  Ranking  oj  Creditors  of  George  Hrpburn  ^ 
Monkrigg. 

Special  question  arising  in  the  ranking,  as  to  whether 
|i  sum  of  xi5,  1 K  6.,  due  by  the  late  Lord  Polkemmet 
at  Candlemas  1816,  as  part  of  the  price  of  Cult,  had 
been  paid  to  Mr  Swinton,  the  common  agent  for  Hep- 
burn's creditors.  The  Lord  Ordinary  sustained  an 
objection  to  the  accountant's  report,  to  the  effect  of 
finding  that  Sir  William  Baillie,  the  successor  of  Lord 
Polkemmet,  was  entitled  to  credit  for  this  sum,  but 
the  Court  altered,  repelled  the  objection,  but  found 
no  expenses  due. 

Jiord  Ordinaty,  Fullerton. — Act*  Solicitor-General  (Cuning- 
baoie);  David  Manson,  S. S. C,  ^^enl.— u^//.  Wood;  Arcb^ 
bald  Swinton,  W.S.,  jigeni.Sit  R.  Dundas,  ClerL^lCD.] 


25th  June  18S5. 

SSCOND  DlV18I0K.^(0.  D.) 

No.  335. — Charles  Cunimgham,  W.S.,  Factor  for 
the  Propribtors  of  the  Watbrloo  Hotel,  Ad^ 
vocatoTf  p.  Pbter  Hill,  Collector  ofPoor^Ratesfor 
the  City  of  Edinburgh^  and  Peter  M'Craw,  CoU 
lector  (jthePoor^Ratesforthe  Parish  of  South  Leith, 
Respondents. 

Poor^Statute,  54  Geo.  IIL,  c  170— Bargh  Rojral—Parish, 
Landward  and  Burghal— 7/m  royalty  of  ike  city  of  Edinburgh 
hoping  beeu  extended  by  the  Act^  64  Geo,  JJL,  c.  170,  ooer  the 

,  property  of  the  H^aierioo  Motel,  in  the  pariah  of  South  LeUh 
'•^iield  ihat  thoi  hotel  teas  not  liable  in  paytMnt  of  poor»*'rates, 
both  to.  the  eity  ^  JEdutburgh  and  parith  of  South  Leithf^^hat 
the  Magi$tratei  of  the  city  of  Edinburgh  had  acquired,  vi  atatuti, 
right  to  as»eu  the  proprietort  and  occupiers  qfhoutet,  built  or  to 
he  built  on  the  land*  to  loAtc/i  the  royalty  was  eeteudedp  in  an 

.  eifual prppcrtion  rf poors"  money,  at  the  same  rate  as  ia  the  rest 


of  the  eity,  but  that  a$  the  Statute  did  not  direct  m  what  manner 
the  sums  so  assessed  should  be  applied^  end  the  properigf  had  not 
been  disjoinedfrom  the  parish  of  South  Leilh,  nor  annexed  to  amy 
parish  in  Edinburgh,  the  Magistrates  and  Council  were  bound  to 
pay  to  the  parish  rf  South  Leith,  or  to  apply  to  the  maintenance 
of  the  poor  theretf,  a  part  of  the  assessment  so  to  be  levied  2f 
them,  corresponding  to  the  amount  of  the  assestmentfor  the  poor 
of  the  parish  of  South  LeUh  payable  for  said  property,  along 
with  the  other  portion  of  that  parish,  and  to  apply  the  remainder, 
if  any,  in  maintaining  the  poor  of  Edinburgh,  or  to  any  purpose 
to  which  the  fioors*  money  of  the  rest  of  the  extended  royalty  might 
lawfully  be  applied. 

By  Statute,  54  Geo.  IIL  c  170  (1814),  certain  Com- 
missioners were  appointed  for  erecting  a  new  jail  on 
the  Calton  Hill,  and  opening  up  a  communication  with 
the  east  end  of  Prince  s  Street ;  and  for  that  purpow 
they  were  empowered  to  acquire  ground,  not  merely 
for  a  road-way,  but  of  a  certain  breadth  on  each  side, 
for  fening.  The  18th  section  of  that  Statute  pro- 
vides, 

**  That  when  the  landa,  grounds,  and  tenements  sitoated  hetwizt 
the  east  end  of  Prince's  Street  and  the  Calton  Hill,  shall  hare 
been  acquired  by  the  said  Commissioners,  the  royalty  of  the 
city  of  Edinburgh  shall  be  extended  orer  the  same,  and  over  the 
said  new  jail,  and  the  said  Proyost  and  Magistrates  and  Council 
of  the  said  city,  and  their  successors  in  office,  shall  have  and  en- 
joy the  same  rights,  privileges,  and  jurisdictions  orer  the  same, 
as  they  at  present  have  and  enjoy  over  and  within  the  limits  of 
the  extended  royalty,  by  any  law.  Statute,  or  established  custom; 
and  from  thenceforth  the  Lord  Provost,  Magistrates,  and  Coo> 
eil  of  the  said  city,  and  their  successors  in  office,  shall,  and  tker 
are  hereby  authorised  and  empowered  to  stent  or  ansess  elk 
levy  from  the  proprietors  and  occupiers  of  all  such  bouses  as  are 
at  present  on  the  said  property,  or  shall  be  hereafter  built  aad 
erected  thereon,  an  equal  proportion  of  the  cess,  annuity,  poors' 
money,  atid  other  duties,  with  that  stented  or  assessed  or  levied 
by  the  Lord  Provost,  Magistrates  and  Council  of  the  said  city, 
from  proprietors  or  occupiers  of  houses  in  the  extended  royalty, 
in  the  same  way  and  manner,  and  with  such  and  the  same  re- 
medies in  law,  in  case  of  non-payment,  as  are  practised  or  com- 
petent by  any  law.  Statute,  or  custom  within  the  aaid  extended 
royalty;  provided  always,  that  the  extension  of  the  royalty  over 
the  lands,  grounds,  and  tenements  aforesaid,  is  hereby  aoade 
under  all  the  clauses,  provisions,  declarations,  exemptions,  and 
reservations  in  favour  of  bis  Majesty  and  others,  which  are  speci- 
fied and  contained  in  an  Act  passed  in  the  7th  year  of  the  reicn 
of  bis  present  Majesty  (1761),  entitled  an  Act  for  extending  tbe 
royalty  of  the  city  of  Edinburgh  over  certain  adjoining  lands ; 
as  also  saving  and  reserving  entire  to  the  Society  of  Ineorporated 
Trades  of  Calton,  the  whole  rights,  privil^es,  and  immumties 
presently  enjoyed  by  them  as  a  corporate  society." 

The  Waterloo  Hotel  was  hnilt  on  part  of  the  ground 
which  had  been  acquired  by  the  Commissi onere  under 
the  authority  of  this  Statute.  After  the  Waterloe 
Hotel  was  built,  it  was  assessed  for  poor-rates  for  the 
city  of  Edinburgh.  This  commenced  for  the  year 
1821-1S22, — and  from  that  time  the  poor-rates  for 
that  property  were  paid  to  the  collector  of  the  city 
alone — no  demand  having  been  made  for  poor-rates 
by  any  other  person  for  several  years. 

The  present  question  arose  from  a  demand  having 
been  made  upon  the  advocator  for  the  assesemeDt  for 
the  poor  of  the  parish  of  South  Letth,  within  which 
the  property  now  occupied  by  the  Waterioo  Hotel 
is  situated,  and  an  action  for  that  purpose  was  rai^ 
against  the  advocator,  as  factor  for  the  proprietors  oi 
the  hotel,  before  the  Sheriff  of  Edinburgh^  at  the  is- 
stance  of  the  respondent,  Peter  M'Craw,  collector  ot 
the  poor-rates  of  the  parish  of  South  Letth,  condndnifr 
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for  £19. 10s,»  as  the  amoant  of  the  assessment  laid  on 
the  Waterloo  Hotel  for  the  poor  of  that  parish  for  the 
fear  1827-1828. 

The  defence  against  this  action  was,  that  the  pro- 
perty was  not  liable  both  to  the  parish  of  Sonth  Leith 
and  to  the  city  of  Edinburgh ;  and  in  order  to  ascer- 
tain which  party  had  a  right  to  the  assessment,  a  sam- 
mons  of  multiplepoinding  was  raised,  in  which  both 
the  collector  for  Leith  and  tlie  collector  for  Edinburgh 
were  called,  to  compete  their  respective  interests. 
This  process  was  conjoined  with  the  ordinary  action 
at  the  instance  of  M^Craw.  To  make  out  his  title, 
M^Craw  was  then  allowed  a  proof,  that  South  Leith 
bad  ever  drawn  poor-rates  trom  the  property  now 
oocapied  by  the  Waterloo  Hotel.  And  he  having 
proved  that  poor-rates  had  been  paid  by  two  occupiers 
of  part  of  the  ground  on  which  the  Waterloo  Hotel 
was  built,  hts  title  was  sustained,  and  thereafter  a  re? 
cord  was  made  up  by  condescendence  and  answers, 
and  closed. 

The  Sheriff  pronounced  the  following  interlocutor 
on  9th  March  1831 : 

"  The  Sheriff,  in  respect  the  claimant  Hill  only  alleges  he  has. 
collected  poors*  money  from  the  property  in   question  for  six 
years,  finds  bim  not  entitled  to  a  possessory  judgment :     In  re- 
spect of  the  5th  section  of  the  Statute,  7  Geo.  III.  chap.  57, 
finds  that  the  ground  on  which  the  premises  in  question  have 
been  erected  are  not  disjoined  from  the  parish  of  South  Leith, 
nor  annexed  to  the  royalty  of  the  city  of  Edinburgh  by  the  said 
Statute :  Finds,  that  by  the  8th  section  of  the  Statute,  54tb  Geo. 
IIL  chap.  170,  the  Jail  Commissioners  were  empowered  to  ac- 
quire lands,  tenements,  &c.  for  the  bridge,  road,  and  communi- 
cation specified  in  said  Statute,  and  the  areas  on  each  side  there- 
of, not  exceeding  in  whole  195  feet  in  breadth:   Finds,  that  in 
case  only  a  part  of  any  house  or  other  building  were  compre- 
hended within  the  said  space  of  195  feet,  the  said  Commissioners 
were,  hy  the  15th  section  of  the  said  Statute,  54  Geo.  III.,  bound 
and  obliged,  if  required  by  the  owner  or  owners  of  any  such  bouae 
or  building,  to  purchase  the  whole  thereof :  Finds,  that  by  the 
1 8th  section  of  said  Statute,  54  Geo.  III.,  the  royalty  of  the 
city  of  Edinburgh  was  extended  over  the  lands,  grounds,  and 
houses  acquired  under  the  8th  and  15th  sections  of  said  Statute, 
subject,  however,  to  all  the  clauses,  provisions,   declarations, 
exceptions,   and  reservations  in  the  Statute,  7  Geo.  III.  chap. 
27,  and  in  particular  to  the  provision  in  the  ]2cb  section  of  the 
^aid  Statute,  7  Geo.  IIL,  that  the  several  lands  annexed  to  the 
royalty  of  the  city  of  Edinburgh  shall,  besides  the  cess  to  be 
levied  by  the  collector  of  the  town  for  and  in  respect  of  the 
bouses  and  buildings,  remain  liable,  and  be  subjected  to  the  pay. 
nent  of  a  rateable  proportion  of  tbe  cess,  land-tax,  and  other 
public  duties  imposed  or  to  be  imposed  on  the  shire  of  £din* 
burgh,  for  and  in  respect  of  the  grounds ;  ar<d  also  to  tbe  pro- 
vision in  the  16th  section,  that  the  said  lands  disjoined  from  the 
parishes  of  St  Cuthberts  and  South  Leith,  and  the  heritors 
thereof,  shall  remain  liable  and  be  subjected  to  the  minister's 
stipend,  and  other  parochial  burdens :  Finds,  therefore,  that  tbe 
premises  in  question,  in  so  far  as  the  grounds  oo  which  they  are 
erected  have  been  acquired  under  tbe  6th  and  15th  sections  of 
tbe  Statute,  54  Gea  III.,  are  liable  in  poors'-mtes  to  the  claim- 
ant M'Craw,  in  respect  of  the  value  of  tbe  ground  on  which  the 
premises  are  built — and  to  the  clainiant  Hill,  in  respect  of  the 
value  of  the  premises  or  bouses  built  on  said  ground ;  and  that 
any  part  of  the  said  premises  which  may  have  been  acquired  bv 
the  commissioners,  but  not  in  terms  or  tbe  said  8th  and   15tb 
sections,  are  liable  in  poors'-rates  to  the  daimant  M*Craw,  in 
so  far  aa  respects  the  value  both  of  the  ground  and  of  the  pre- 
mises built  on  the  ground :    Before  farther  procedure,  grants 
diligence  at  the  instance  of  tbe  claimant  Hill,  for  production  of 
any  of  tbe  documents  mentioned  in  the  notes  annexed  to  tbe  4th 
and  5tb  articles  of  his  oondeacendence,  No.  14^  which  are  not 
already  produced  in  prooesa ;  and  grants  commission  to  the  derk 


of  Court,  or  to  Mr  Wilson,  Mr  Cameion,  Mr  Mitchell,  or  Mr 
Cairns,  solicitors-at-law,  to  examine  havers,  receive  exhibits,  and 
report  within  three  weeks." 

Both  seta  of  respondents  reclaimed  against  this  in- 
terlocutory pleading,  that  both  were  entitled  to  full 
payment.  Answers  were  lodged  to  their  petitions ; 
and  the  Sheriff,  seeing  the  tnrn  which  the  debate  and 
pleas  of  parties  had  taken,  declined  to  judge  farther 
in  the  matter,  explaining  as  his  reason,  that  he  was 
proprietor  of  some  shares  in  the  Waterloo  Hotel, 
and  that  he  had  previously  proceeded,  in  judging  of 
the  case, 

"on  the  supposition  that  tbe  nomiiml  pursuers  were  only  liable 
in  once  and  single  payment ;  and  that  therefore  any  decision  to 
be  pronounced  was  a  matter  of  indifference  to  them.  But  the 
case  is  different,  if  the  nominal  pursuers  are  to  be  liable  in  full 
payment  to  both  tbe  claimants." 

The  Sheriff-substitute  then  pronounced  the  follow- 
ing interlocutor : — 

**7th  September  1831.— The  Sheriff-substitute  having  con- 
sidered  the  conjoined  processes,  finds  that  the  Act  of  Parliament, 
54  Geo.  III.  c.  170,  which  extends  Che  royalty  over  tbe  whole 
or  part  of  the  ground  on  which  the  Waterloo  Hotel  has  now 
been  built,  does  not  disjoin  that  ground  from  tbe  parish  of  South 
Leith,  and  does  not  expressly  provide  that  the  ground  shall  not 
be  liable  to  the  poor-rates  of  that  parish ;  and  therefore  finds, 
that  that  ground,  with  the  houses  built  or  to  be  built  upon  it, 
must  be  liable  to  those  poor-rates  in  the  same  manner  as  any 
other  ground  in  that  parish :  Finds,  that  by  that  Act  of  Parlia^> 
Buent  it  is  expressly  provided  in  section  18,  that  the  Magistrates 
of  the  dty  of  Edinburgh  may  levy  from  the  proprietors  and  oc- 
cupiers of  all  houses  built  or  to  be  built  on  the  ground  over 
which  the  royalty  is  so  extended,  the  same  proportion  of  cesa* 
annuity,  poors*  money,  and  other  duties,  as  within  tbe  extended 
royalty;  and  finds  that  that  right  to  poor-money  is  not  affected 
by  tbe  reservation  contained  in  the  concluding  part  of  tbe  same 
section ;  and  therefore  finds,  that  houses  built  or  to  be  built  on 
that  ground  are  liable  to  poor-rates,  as  fully  as  any  other  houses 
within  the  extended  royalty :  Therefore  ordains  the  defender 
Cuningham  to  pay  to  the  pursuer  M*Craw  the  sum  of  jC19.  10s., 
concluded  for  in  his  action,  with  the  lawful  interest  thereon  froas 
Martinmas  18i!7  till  payment ;  dismisses  tbe  process  of  multi- 
plepoindiog  as  inapplicable  to  this  case,  where  both  claimants 
are  entitled  to  full  payment ;-— reserving  to  the  chdmant  Hill  to 
institute  such  action  as  he  may  be  advised  against  the  pursuer 
jCuningham  for  payment;  and  reserving  to  bim  his  defences 
with  regard  to  the  extent  of  ground  Included  within  the  royalty, 
tbe  amount  of  tbe  sum  which  may  be  demanded  from  him,  or 
otherwise  as  he  may  be  advised  :  Finds  the  pursuer  Cuningham 
liable  in  the  expenses  incurred  by  the  other  parties  In  the  con- 
joined processes;  allows  accooota  thereof  to  be  given  in,  and  de- 


cerns.' 


This  interlocutor  was  advocated;  and  the  Lord 
Ordinary  having,  on  23d  November  1832,  repelled 
the  reasons  of  advocation,  the  advocator  presented  a 
reclaiming  note,  on  advising  which  of  this  date  (7th 
February  1833),  parties  were  appointed  **  to  give  ia 
short  cases  on  the  points  in  dispute." 

In  UminCf  it  was  argued  for  the  respondent  M^Craw, 
that  the  process  of  multiplepoinding,  raised  by  the 
advocator,  was  an  incompetent  proceeding,  and  inap- 
plicable to  the  circumstances,  in  respect  there  were 
not  two  or  more  parties  claiming  rignt  to  one  fund, 
of  which  the  raiser  was  liable  only  in  once  and  single 
payment,  but  two  parties,  each  claiming  for  himself 
payment  from  the  raiser  of  a  separate  and  particular 
sum  of  poors*-rates. 

The  respondent  Hill  maintained,  in  addition.  That 
the  process  was  the  more  incompetent,  that  the  righ| 
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of  the  Magistrates  of  Edinbargh,  his  constituents,  was 
established  by  Statute,  and  had  been  homologated  by 
the  advocator,  the  title  of  whose  constituents  flowed 
from  the  Magistrates,  under  that  Statute,  for  a  period 
exceeding  seven  years. 

The  advocator  pleaded  in  answer,  Ist^  That  he  was 
exposed  to  double  distress,  the  same  poor-rates  being 
demanded  from  him,  both  by  the  city  of  Edinburgh 
aad  the  parish  of  South  Leith,  and  an  action  raised 
against  him  by  the  collector  of  the  latter  parish,  the 
process  of  multiplepoinding  raised  by  him  was,  in 
these  circumstances,  competent,  and  ought  to  have 
been  sustained  by  the  Sheriff;  and,  2</,  That  where  a 
process  has  been  dismissed  as  incompetent,  or  not 
suited  to  the  circumstances  of  the  case,  it  is  not  com- 
petent, in  dismissing  that  process  on  either  of  these 
grounds,  at  the  sam,e  time  to  decide  the  rights  of 
parties  on  the  merits,  or  to  accompany  the  judgment 
dismistsing  the  process  with  any  findings  prejudging 
the  rights  of  parties  in  any  competent  action  which 
may  afterwards  be  brought. 

On  the  merits^  it  was  argued  for  the  advocator,  1. 
That  the  same  subject,  locally  situated  in  one  parish, 
could  not  be  liable  in  poor-rates  to  two  different  pa- 
rishes.    2.  That  the  Statute,  54  Geo.  Ill,  chap.  170, 
contained  no  authority  for  subjecting  the  Waterloo 
Hotel  in  poor-rates  both  to  the  city  of  Edinburgh  and 
the  parish  of  South  Leith.    3.  That  if  the  above  Sta- 
tute was  held  as  subjecting  this  property  to  poor-rates 
to  the  city  of  Edinburgh,  after  it  came  to  be  included 
in  the  royalty,  then,  according  to  fair  interpretation, 
it  must  in  law  be  held  as  relieving  the  property  from 
similar  assessment  to  which  it  might  have  been  pre- 
viously subjected  to  other  parishes,  and  merely  as 
transferring  the  right  to  levy  the  assessment  from  the 
one  parish  to  the  other.     4*  That  if  the  terms  of  the 
Act,  54  Geo.  III.  ch.  170,  were  not  to  be  interpreted 
as  transferring  the  right  of  exaction  from  South  Leith 
to  the  city,  then  the  qualification  in  that  Statute,  de- 
claring that  the  extension  of  the  royalty  was  under 
the  provisions,  declarations,  exemptions,  and  reserva- 
tions of  the  previous  Act  of  7th  Geo.  III.,  must  be 
held  as  excluding  any  claim  on  the  part  of  the  city, 
and  leaving  the  poor-rates  still  to  be  payable  to  the 
parish  of  South  Leith,  in  the  manner  pointed  out  and 
reserved  to  that  parish  in  that  prior  Statute.    5.  That 
whether  the  right  of  exaction  remained  with  the  pa- 
rish of  South  Leith,  or  was  transferred  to  the  city, 
the  property  for  which  the  advocator  acted  could  not, 
under  any  fair  interpretation  of  the  Statute  54  Geo. 
llf.,  be  subjected  in  the  full  assessment  of  poor- rates 
'to  both  parishes.     At  the  utmost,  it  could  only  be 
subjected  in^a  proportion  to  each  ;  to  the  one  for  the 
ground  as  il'  was  before  the  application  of  the  Act, 
and  to  the  Other  for  the  increased  value  after  the  ap- 
plication of  the  Act ;  or,  in  the  case  of  a  different 
rate  of  assessment,  the  property  would  be  entitled  to 
deduction  from  the  one  of  the  amount  of  poor-rates 
paid  to  the  other  parish. 

Argued  for  the  respondent.  Hill,  L  That  the  Ma- 
gistrates of  Ekiinburgh  had  right  to  exact  the  sums 
claimed  by  them,  under  the  terms  of  the  Act,  54  Geo. 
Ill,  ch.  170,  which  specially  declares,  that  **  they  ^hall, 
and  they  are  hereby  authorised  and  empowered  to 


stent  or  assess  and  levy  from  the  proprietors  and  oc- 
cupiers of  all  such  houses  as  are  at  present  oir  the 
said  property,  or  shall  be  hereafter  built  or  erected 
thereon,  an  equal  proportion  of  the  cess,  annuity, 
poors*  money,  and  other  duties,  with  that  stented  or 
assessed  and  levied  by  the  Lord  Provost,  Magistrates 
and  Council  of  the  said  city;  froni  the  proprietors  and 
occupiers  of  houses  in  the  extended  royalty,  in  the 
same  way  and  manner,  and  with  the  same  remedin 
in  law  in  case  of  non-payment,  as  are  practised,  or 
competent  by  any  law,  statute,  or  custom  within  the 
said  extended  royalty."    2.  That  this  right  conferred 
on  the  Magistrates  was  limited  or  qualified  by  no  bur- 
den, whether  of  a  public  or  a  private  nature,  which 
might  previously  affect,  or  may  thereafter  affect  the 
property  to  which  the  Act  extended.     3.  The  title 
of  the  advocator's  constituents,  flowing  from  the  Ma- 
gistrates with  special  reference  to  the  Act  54  Geo. 
III.,  must  form,  so  far  as  respects  the  right  of  the 
Magistrates,  the  measure  of  the  burden  of  these  con- 
stituents, who  could  not  challenge  nor  dispute  the 
special  obligation  under  which  it  was  granted.   4.  The 
plea  of  the  advocator  was  inequitable,   in  respect  the 
authors  of  his  constituents,  or  these  constituents,  re- 
ceived value  of  the  amplest  nature  for  the  burdeni 
imposed  under  the  title,  and  the  Act  with  referenre 
to  which  it  was  granted,  in  the  increase  in  the  nine 
of  the  property  embraced  in  the  conveyance  to  thea 
in  consequence  of  measures  adopted,  and  expense  dit- 
bursed  under  the  Act.     5.  And  that  the  right  of  tbe 
Magistrates  could  not  be  excluded  by  an  allef(atiou 
that  the  property  over  which  it  extended  might  Im 
subject  to  other  burdens. 

Argued  for  the  respondent,  M'Craw,  1.  The  ad- 
vocator was  liable  to  the  respondent  (M*Craw)  in 
payment  of  the  poor-rates  sued  for  in  the  action  «t 
his  instance,  in  respect  the  Waterloo  Hotel,  and  the 
ground  which  forms  its  site,  were  locally  situated 
within  the  parish  of  South  Leith,  and  in  respect  tbefe 
had  never  been  disjoined  from  it.  2.  That  irere  it 
even  to  be  held  that  the  hotel  and  ground  have  been 
legally  disjoined  from  the  parish  of  Sooth  Leith,  »till 
the  advocator  was  liable  to  the  respondent  (M*Craw) 
in  payment  of  the  said  poor-rates,  in  respect  the  dis- 
junction, if  made  by  the  Act  54  Geo.  III.  cb.  170,  or 
by  any  other  act  or  proceeding,  was  made  subject  to 
the  provisions,  &o.  of  the  Act  7th  Geo.  111.  ch.  27, 
by  which  Act  it  was  expressly  provided,  that  certain 
lands  which  were  thereby  disjoined  from  the  parishes 
of  St  Cuthberts  and  South  Leith,  and  annexed  to  the 
parish  of  St  Giles,  and  over  which  the  royalty  of  the 
city  of  Edinburgh  was  extended ;  and  the  heritors  ef 
the  said  lands  should  remain  liable,  and  be  subjected 
to  the  ministers*  stipends  and  other  parochial  burdeoi, 
in  the  saime  manner  as  if  that  Act  had  never  been 
passed. . 

The  cases  were  appointed  to  be  laid  before  the 
whole  Court  for  their  opinions  in  writing. 

The  following  opinion  was  returned  by  Lords  Bil- 
gray.  Gillies,  Mackenzie,  Moncreiff  and  Corehoose: 

"  By  the  ordinary  rules  of  the  law  of  Scotland,  lands  or  ten^ 
inents  may  be  in  one  parish  quoad  wcra,  and  in  another  pari'^ 
quoad  civHitt ;  but  tbey  cannot  at  one  and  the  same  timf  be  » 
two  parishes  boib  qvoad  sacra  and  qmoad  einlia,  or  in  tvo  p** 
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risfaes  quoad  jocro,  or  in  two  parisbvs  quoad  dvUia,      Every 
parish  u  boand  to  maintain  its  own  poor,  and  the  poor  of  lands 
or  tenements  united  to  it  quoad  civilia,  but  ic  is  not  bound  to 
maintain  the  poor  of  another  parish,  or  of  any  part  of  another 
parish,  not  united  to  it  quoad  eivitia.     An  act  of  Parliament 
may  expressly  direct,  that  a  parish  or  any  part  of  a  parish,  shall 
be  assessed  towards  the  maintenance  of  the  poor  of  two  parishes ; 
but  it  is  not  to  be  presumed  in  dubio  that  this  is  the  intention  of 
the  Legislature, — \$t.  Because  it  is  contrary  to  the  ordinary  roles 
of  ]mw  ;  ^dtift  Because,  with  only  one  exception,  it  has  not  been 
hitherto  done ;  and  Sdly,  Because  it  would  neither  be  necessary, 
nor  equitable,  nor  expedient.     With  regard  to  the  maintenance 
of  the  poor,  parishes  are  in  three  situations ;  they  are  either  land- 
ward or  burghai,  or  partly  landward  and  partly  burgbal.    In  land- 
ward parishes  the  assessment  is  made  by  the  heritors  and  elders ;  in 
burghai  parishes  by  the  Magistrates  and  Council ;  and  in  parishes 
partly  landward  and  partly  burghai,  by  the  heritors  and  elders 
in  the  one  part,  and  the  Magistrates  and  Council  in  the  other, 
or  in  a  joint  meeting  of  both,  or  otherwise,  as  usage  may  have 
sanctioned.     Previous  to  the  54th   Geo.  III.  cap.  170,  the  pa- 
ri <»h  of  South  Leith  was  a  landward  parish,  that  is,  no  part  of  it 
lay  within  a  royal  buigh,  and  the  assessment  for  the  poor  was 
imposed  accordingly.     By  that  Statute,  part  of  it  was  brought 
within  the  royalty  of  the  city  of  Edinburgh,  and  it  thus  became 
partly  landward  and  partly  burghai ;  for  that  part,  over  which  the 
royalty  was  extended,  was  not  disjoined  from  the  parish  of 
South  Leith  to  be  united  to  the  parish  of  St  Giles,  or  any  other 
parish  within  the  royalty.     By  the  18th  section  of  the  Statute, 
the  Magistrates  and  Council  of  Edinburgh  were  empowered  to 
assess  the  proprietors  and  occupiers  of  houses  built,  or  to  be 
built,  on  the  lands  to  which  the  royalty  was  then  extended,  in  an 
equal  proportion  of  cess,  annuity,  poors*  money,  and  other  duties, 
with  that  assessed  by  them  on  proprietors  and  occupiers  of 
bouses  in  the  remainder  of  the  extended  royalty.    But  the  Statute 
does  not  direct  in  what  manner  the  sum  so  assessed  shall  be  ap- 
plied.    Now  it  appears  to  us,  that  the  Magistrates  and  Couficii 
of  Edinburgh  are  bound,  in  the  first  place,  to  oav  to  the  parish 
of  South  Leith,  or  apply  to  the  o»intenance  or  the  poor  of  that 
parish,  a  part  of  this  assessment,  corresponding  to  the  proportion 
between  what  is  now  the  burghai  and  what  remains  the  landward 
part  of  the  parish ;  and  that  the  burghai-  part,  so  assessed  by  the 
Magistrates  and  Council,  cannot  be  assessed  a  second  time  by  the 
heritors  and  kirk-session,  because  it  has  been  already  burdened 
with  its  proper  share  of  the  expense  necessary  for  maintaining 
the  poor  of  the  whole  parish.     It  rather  appears  to  us,  that  the 
Magistrates  and  Council  having  acquired  right  st  siatuti  to  as- 
sess, at  the  same  rate  as  they  do  in  the  rest  of  the  extended 
royalty,  may  apply  the  remainder,  if  any,  after  satisfying  the  pri- 
niary  claim  of  the  parish  of  South  Leith  in  maintaining  the  poor 
of  Edinburgh,  or  for  any  purpose  to  which  the  poors*  money  of 
the  rest  of  the  extended  royalty  may  lawfully  be  applied.     On 
this  point,  however,  it  is  not  necessary  at  present  to  inquire,  be- 
esuse  the  proprietors  of  the  Waterloo  Hotel,  the  advocators  in 
this  process,  do  not  object  to  a  proportional  assessment  equal  to 
that  levied  in  the  rest  of  the  extended  royalty.     The  most  plau- 
sible argument,  in  our  opinion,  against  this  view  of  the  case  is, 
that  when  the  royalty  was  extended  by  the  7th  Gea  III.,  c.  27, 
over  part  of  the  parish  of  St  Cutbberts,  there  was  a  provision 
hi  the  Statute  imposing  a  double  assessment  on  it,  by  which  it 
pays  poors*. rates  both  in  the  parbh  of  St  Giles  and  in  the  pa- 
rish of  St  Cutbberts.    But  there  is  this  material  difference  be- 
tween the  cases,  namely,  that  by  the  7th  Geo.'  III.  the  lands  to 
which  it  refers,  were  expressly  disjoined  from  the  parish  of  St 
Cutbberts  and  united  to  the  parish  of  St  Giles — by  which  they 
became  primarily  and  indeed  expressly,  liable  to  be  assessed  in 
the  latter  parish  for  the  poor  of  that  parish.     But  further,  by  a 
positive  and  anxious  clause  in  the  Statute,  it  is  declared,  that 
notwithstanding  that  liability,  they  shall  remain  liable  for  paro- 
cbial  burdens  in  the  parish  of  St  Cutbberts.      In  that  case, 
therefore,  no  room  is  left  to  argue  from  presumption  or  inference, 
from  the  analogy  of  law,  or  from  the  hardship  and  injustice 
of  a  double  assessment,  for  the  will  of  the  Legi^lsrHre  is  ex- 
pressed in  terms  which  do  not  admit  of  dispute.     But  in  this 
Ciise  there  is  no  disjunction  of  the  lands  from  the  parish  of  South 
Leith,  no  annexation,  either  quoad  tacra  or  civiiia,  to  tRe  parish 


of  St  Giles,  or  any  other  parish,  no  direction  to  the  MagisCatea 
and  Council  how  they  are  to  apply  the  sum  which  they  are  em« 
powered  to  assess,  and  in,  above  all,  no  provision  that  the  sub- 
jects shall  be  twice  assessed, — therefore  the  ordinary  rule  of  law 
is  let  in,  by  which  the  burghai  part  of  the  pariah  of  South  Leith 
must  pay  its  share  of  the  poors*-rates  of  that  parMi  before  any 
part  of  an  assessment  on  it  for  the  poor  can  be  applied  to 
any  other  purpose.  It  may  be  true  that  the  framers  of  the  Act 
of  the  54th  Geo.  III.  might  have  had  a  different  object  in  view, 
and  might  have  wished  to  impose  as  heavy  a  burden  on  the  sub- 
jects in  question  as  was  imposed  by  the  7th  Geo.  III.  on  ano* 
ther  part  of  the  extended  royalty.  If  this  were  their  object,  w^ 
cannot  regret  that  they  failed  to  carry  it  into  effect.  On  the«(e 
grounds  we  are  of  opinion,  that  the  interlocutor  of  the  Sheriff 
should  be  altered,  and  that  the  poors'-rates  levied  by  the  Magis- 
trates of  Edinburgh  from  the  tenements  in  question,  should  be 
applied  in  the  manner  we  have  pointed  out,  by  which  a  doable 
assessment  will  be  avoided." 

Lorda  Fullerton  and  Cockborn  retarned  the  follow- 
ing opinioB : 

"  By  the  Act  of  54  Geo.  III.  c  170,  the  erounda  in  questfon* 
were  brought  within  the  royalty  of.  the  city  of  Edinburgh.     They 
were  not,  however,  disjoined  from  the  parish  of  South  Leith,  so 
that  although  they  still  remained  a  part,  they  became  a  burghai 
part  of  that  parish.     It  is  expressly  provided  by  the  Statute,  that 
the  Magistrates  of  Edinburgh  should  assess  and  levy  from  the 
proprietors  and  occupiers  of  the  houses  built  on  these  grounds, 
poors*  money  in  the  same  proportion  as  that  assessed  and  levied 
from  other  proprietors  and  occupiers  within  the  extended  royalty. 
In  virtue  of  this  clause,  there  can  be  no  question  that  this  now 
burghai  part  of  the  parish  of  South  Leith  is  subjected  in  payment 
to  the  Magistrates  of  Edinburgh  of  the  rates  generally  leviable 
within  the  extended  rojralty  of  Edinburgh,  and  without  reference 
to  the  necessities  of  the  poor  within  the  parish  of  South  Leith. 
But  the  question  raised  in  these  actions  is,  whether  the  advo- 
cators, the  proprietors  or  occupiers  of  a  burghai  part  of  South 
Leith,  shall,  in  addition  to  these  burghai  rates  of  assessment,  also 
be  assessed  to  the  full  amount  of  the  rates  leviable  in  the  re- 
maining, or  what  may  be  termed  the  landward  part  of  the  parish. 
My  opinion  is,  that  they  are  not  so  liable.    It  woald  raqjaire 
some  clear  enactment  to  subject  them  to  a  double  burden  so 
very  unreasonable  and  unusual,  and  it  does  not  appear  to  me  that 
the  Statutes  contain  any  provision  which  either  expressly,  or 
even  by  a  fair  implication,  warrant  this  conclusion.     If  it  oould 
be  held,  that  in  consequence  of  these  grounds  still  forming  part 
of  the  parish  of  South  Leith,  the  heritors  and  kirk.session  of 
that  parish  could  claim  an  interest  in  the  funds  levied  from  them 
for  the  general  support  of  the  poor  of  the  parish,  I  should  rather 
be  disposed  to  concur  in  the  opinion  expressed  by  some  of  the 
consulted  Judges,  that  this  claim  must  be  made  good,  not  in  the 
form  of  a  double  or  additional  assessment  upon  the  advocatora» 
but  in  that  of  a  demand  against  the  Magistrates  for  a  proportion 
of  the  assessment  levied  by  them  under  the  Statute.     But  in  the 
Jlnt  place,  I  doubt  whether  the  claim  in  this  form  is  admissible 
in  the  present  procedure ;  and  2d(y,  It  does  not  appear  to  me 
that  the  parish  of  South  Leith  can,  consistently  with  the  prin- 
ciple laid  down  as  applicable  to  parishes  partly  landward  and 
partly  burghai,  have  any  claim  for,  or  interest  in  the  assensment 
for  the  support  of  the  poor,  leviable  from  grounds  now  forming^ 
a  burghai  part  of  the  parish.     The  very  question  raised  and  'dv- 
termined  in  the  late  cases  of  the  landward  heritors  of  Lanark 
and  Dunbar  against  the  Magistrates  of  those  bui^hs,  was,  whe- 
ther in  parishes  partly  landward  and  partly  burghai  the  adminis- 
tration of  the  poor  laws  should  include  the  whole  parish,  or 
should  be  split  into  two — the  one  applicable  to  the  burghai,  and 
the  other  to  the  landward  part  of  the  parish.     The  latter  view 
was  adopted  by  the  majority  of  the  Court,  af#er  full  consultation ; 
and  accordingly  decree  was  pronounced-,  in  terms  of  the  first 
conclusion  of  the  libel,  in  the  action  at  the  instance  of  the  land- 
ward heritore  of  Dunbar  against  the  Magistrates,  *  Finding  and 
declaring  that  the  management  and  maintenance  of  the.  poor  of 
the  landward  diKtrict  and  of  the  burgh  are  separate  and  distinct, 
and  that  the  pursuers,  as  heritors  of  the  landvrard  district,  with 
their  tenants,  and  other  inhabitants  thereof^  are  not  liable  for 
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tht  iupport  of  the  poor  of  the  hurffk,  bat  for  that  of  the  poor 
resident  within  the  landward  district  allenarly/  and  '  that  the 
Magistrates  shodd  be  bound  to  sustain  and  manage  the  poor  of 
the  said  burgh  according  to  law.'  According  to  the  principle  of 
this  judgment,  then,  a  burgh  or  landward  district,  though  in- 
duded  in  one  parish,  are  necessarily  separated  in  regard  to  the 
administration  of  the  poor  laws,  and  liability  for  poors'-rates. 
It  appears  to  me  that  the  same  principle  must  be  applied  to  the 
present  case,  in  which  one  part  of  a  parish,  originally  all  land- 
ward, has  been  made  buighal  by  the  operation  of  a  Statute. 
From  the  moment  of  that  annexation,  the  management  and 
maintenance  of  the  poor  of  the  remaining  landward  district  came 
to  be,  in  terms  of  the  above  quoted  judgment,  separate  and  dis- 
tinct. The  heritors  are  only  liable  for  the  support  of  the  poor 
resident  within  that  landward  district ;  and  at  this  moment,  if 
the  grounds  in  question  came,  from  some  unfortunate  vicissitude, 
to  be  peopled  by  paupers,  the  whole  burden  of  their  support 
would  fall  on  the  poors*-rates  of  the  city  of  Edinburgh,  while 
nothing  could  be  claimed  on  that  score  from  the  remaining  land- 
ward heritors  of  the  parish  of  Soutb  Leith.  In  these  circum- 
stances, it  seems  to  me  to  follow,  that  the  annexation  of  the 
grounds  in  dispute  to  the  burgh  of  Edinburgh  did,  by  necessary 
legal  implication,  disjoin  them,  if  not  from  the  parish,  at  least 
from  the  landward  parish  of  South  Leith,  and  placed  them,  in 
regard  to  poors'-rates,  precisely  on  the  same  footing  as  if  they 
had  originally  formed,  or  had  been  recently  erected  into  a  separate 
royal  burgh ;  and  that  while  the  landward  heritors  are  thus  re- 
lieved from  the  burden  of  supporting  the  poor  within  the  district 
80  detached,  the  proprietors  and  occupiers  in  that  district  are  be- 
come burghal,  and  subject  to  the  special  liabilities  of  their  new 
character,  must  be  equally  relieved  from  that  liability  which  at- 
tached to  them  as  landward  heritors  of  the  parish.** 

Lord  Medwyn  retarned  this  opinion : 

"  The  question  here  depends  entirely  upon  the  construction 
to  be  put  upon  the  Statute,  54  Geo.  IIL  c.  170,  which,  so  far 
as  regards  the  grounds  in  question,  has  superseded  the  common 
law  relative  to  the  support  of  the  poor.  This  Act  empowered 
Commissioners  to  acquire  certain  portions  of  ground  between 
the  east  end  of  Prince's  Street  and  the  Calton  Hill ;  and  when 
80  acquired,  <  the  royalty  of  the  city  of  Edinburgh  shall  be  ex- 
tended over  the  same,'  and  the  Lord  Provost,  Magistrates  and 
Council '  shall,  and  are  hereby  authorised  and  empowered  to 
stent  or  assess,  and  levy  from  the  proprietors,  &c.,  an  equal 
proportion  of  the  cess,  annuity,  poors*  money,  and  other  duties, 
with  that  stented  or  assessed  in  the  extended  royalty,  provided 
that  the  extention,  &c.,  is  hereby  made  under  all  the  clauses, 
&C.,  in  favour  of  his  Majesty  or  others,*  in  7  Geo.  III.  Now, 
when  this  Act  was  passed,  these  lands  belonged  to  the  parish 
of  South  Leith ;  and  how  does  it  affect  them  as  to  this  matter  ? 
They  are  not  expressly  disjoined  from  the  parish  of  South 
Leith,  neither  are  .  they  annexed  to  any  parish  within  the  city ; 
all  that  is  done  is,  that  the  royalty  and  jurisdiction  of  the  Ala- 
gistrates  of  Edinburgh  is  extended  over  them.  Every  portion 
of  land,  or  tenement  of  houses  in  this  country,  must  be  situated 
within  some  parish  or  other ;  and  the  inhabitants  have  certain 
rights,  and  are  subject  to  certain  duties,  in  respect  of  this 
ecclesiastical  division  of  the  country.  This  is  quite  distinct 
from  the  civil  jurisdiction,  to  which  every  such  inhabitant  is 
also  subject ;  and  it  is  quite  conceivable  that  there  mav  be  a 
change  in  the  one  without  any  change  in  the  other.  If,  for 
instance,  a  village,  forming  part  of  a  landward  parish,  is  consti- 
tuted a  burgh  of  barony,  the  civil  jurisdiction  is  changed,  while 
the  ecclesiastical  will  remain  as  before ;  or  if  a  burgh  of  barony 
is  elected  into  a  royal  burgh,  the  powers  vested  by  law  in  the 
magistrates  of  a  royal  burgh  will  modify  the  civil  rights  of  the 
burghers,  while  the  ecclesiastical  jurisdiction  over  them  con- 
tinues as  before.  Now,  I  cannot  understand  how  the  exten- 
sion of  the  royalty  of  Edinburgh  over  the  grounds  in  question 
should  withdraw  them  from  the  jurisdiction  of  the  minister 
and  kirk-session  of  South  Leith,  as  to  every  ecclesiastical  mat- 
ter falling  under  the  cognisance  of  that  Cdurt,  or  from  the 
jurisdiction  of  the  heritors  and  kirk-session,  as  to  any  thing 
which  is  to  be  regulated  by  that  body.  A  disjunction  from 
one  parish  and  annexation  to  another  cannot  be  made  by  im- 


plication. ^  Such  can  only  take  place. by  a  decree  of  the  eon- 
peteat  Court,  or  the  special  enactment  of  Parliament    I  hare 
no  doubt  that  the  heritors  occupying  the  ground  which  origi- 
nally belonged  to  the  parish  of  South  Leith  still  continne  to 
belong  to  that  parish,  and  remain  liable  for  parochial  burdens 
there,  such  as  keeping  up  the  church  and  manse  of  Sooth' 
Leith;  that  their  bans  for  marriage  must  be  proclaimed  there; 
that  in  any  case  of  scandal  the  occupiers  woiild  be  conreoed 
before  the  kirk-session  of  that  parish  ;  and  that  a  pauper  would 
be  entitled  to  claim  relief  from  the  heritors  and  kirk>sessioo, 
and  that  he  would  have  no  claim  againsi  the  funds  for  nuin- 
tenence  of  the  poor  of  Edinburgh,  because  he  does  not  reside 
within  any  parish  within  the  dty.     No  doubt  there  is  no  ex- 
press declaration  in  this  Act,  as  there  was  in  the  prerioos  one 
referred  to,  (7.  Geo.  III.  c.  49,)  that  these  lands  were  to  re- 
main  liable  to  the  parochial  burdens  of  the  parish  of  Soatii 
Leith.     But  it  was  necessary  to  insert  this  declaration  in  tint 
previous  Act,  because  there  the  lands  were  expressly  disjoined 
from  the  parish  to  which  they  formerly  beloi^ed,  and  vere 
annexed  to  a  different  parish,  and  this  must  have  relieved  them 
of  their  former  burden,  if  it  had  not  been  otherwise  declitred. 
The  provisions  of  that  Act  as  to  this  matter  are  quite  unam. 
biguous.     It  was  enacted  on  a  narrative,  that  those  whose 
property  was  to  be  brought  within  its  operation  had '  either 
consented,  or  are  bound  by  their  titles  to  consent  ;*  so  that  foe 
the  advantages  of  having  their  grounds  brought  within  the 
royalty,  and  streets  built  upon  them,  they  consented  to  pa; 
burghal  taxes,  continuing  at  the  same  time  liable  to  the  burdeos 
formerly  payable  by  them  as  a  landward  parish.     While  it  wis 
necessary  in  that  case  to  be  thus  explicit  in  expressing  the 
agreement  of  parties,  there  was  no  such  necessity  in  the  presest 
instance,  since  the  grounds  retsain  as  before  a  portion  of  the 
parish  of  South  Leith,  although  the  roj^ty  of  Edinburgh  ii 
extended  over  them,  and  the  proprietors  and  occupiers  tuA 
remain  subject  to  the  same  ecclesiastical  jurisdictioo  tst^ 
rest  of  the  parish,  and  also  be  liable  to  legal  parochial  burden 
as  before.     The  extension  of  the  royaltv  over  the  greundi  in 
question  brin^  them  within  the  civil  junsdif^on  of  the  Migit- 
trates,  rendering  them  subject  to  the  burgh  courts  and  eoo- 
fers  upon  the  proprietors  and  occupiers  the  privileges  of  trade 
and  other  rights  competent  to  the  citizens  of  Edinburgh  u  t 
royal  burgh.     But  the  Act  does  not  stop  there ;  it  further 
gives  the  Magistrates  and  Council  express  aathority  and  power 
to  levy  an  equal  proportion  of  cess,  annuity,  poors*  ntoseji 
and  other  duties,  as  in  the  previously  extended  uoyaUy.    Now, 
this  express  power  leaves  no  room  for  doubt  as  to  the  power 
to  levy,  and  it  seems  impossible  to  hold  that  this  can  mean 
that  they  are  to  levy  poors'  money,  but  not  to  employ  it  in 
support  of  the  poor  of  the  city,  but  are  to  pay  it  over  to  the 
kirk-session  of  South  Leith.     This  would  be  such  an  anooal; 
in  the  law,— as  great,  at  least,  as  that  of  assessing  the  ttoe 
lands  for  the  poor  of  two  different  parishes,'^— that  it  would  rs* 
quire  an  express  enactment  to  that  effect.     There  is.  hoiverer, 
no  such  enactment.     Besides  poors*  money,  the  Blagistrates 
are  empowered  to  levy  annuity  from  the  houses  on  these  lands; 
but  neither  is  it  said  that  they  are  to  employ  this  in  paying  the 
stipends  of  the  ministers  of  the  city.     This  is  left  to  the  opera- 
tion of  law,  which  appropriates  the  annuity  leviable  within  the 
royalty  to  that  special  purpose.     Now,  could  it  be  maintained, 
that  when  the  Magistrates  levy  this  annuity  thev  must  paj  it 
over  to  the  minister  of  South  Leith?  This  certainly  would  not 
do,  even  were  this  a  sum  levied  out  of  teinds.     Yet  it  is  dif- 
ficult to  see  any  distinction  between  this  and  the  levy  of  poors' 
money ;  the  same  is  true  as  to  the  cess  which  the  Msgistrstet 
are  autborisied  to  levy;  and  it  must  4^her  be  remembered,  that 
the  cess,  annuity,  and  poors*  money,  are  not  to  be  leried  in  the 
prouorcions  payable  by  the  rest  of  the  parish,  which  would  hare 
been  the  case  if  the  right  to  levy  had  merely  been  transferred, 
but  is  to  be  in  an  equal  proportion  with  that  levied  from  the 
other  proprietors  and  occupiers  of  houses  in  the  extended  ropl* 
ty.     Now,  when  the  right  to  levy  a  fui^d,  which  is  legally  ap- 
propriated to  a  special  purpose,  is  given  to  the  legal  administra- 
tors of  that  fund,  no  special  directions  are  oecessary  as  to  its 
appropriation.     They  are  to  apply  it  according  to  law;  sod  ac- 
cordingly, as  in  the  case  of  the  annuity  which  must  go  to  the 
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ministen  of  £diBlnirgli»  and  the  ccm  to  the  proportion  of  that 
harden  upon  the  city,  the  poors*  money  which  the  Magistnites 
are  empowered  to  levy  muat  be  applied  to  the  discharge  of  the 
harden  imposed  on  them  of  maintaining  the  parochial  poor  of 
the  city.  There  it  no  warrant  for  any  other  ap|dkation  of  it> 
«lt  msy  at  first  tight  appear  a  bardship  that  these  lands,  and  the 
houses  since  erected  on  them,  should  pay  assessment  for  sup- 
porting the  poor  of  their  own  parish,  and  also  the  poor  of  the  dty 
to  which  they  are  annexed  quoad  the  civil  jurisdiction ;  but  in  a 
matter  of  contract  or  agreement  and  special  enactment,  such  a 
consideration  most  not  influence  the  interprelatioo  of  an  Aot 
of  Psrliament ;  and  eonaideruig  the  advantages  to  be  derived  by 
the  original  owners  of  these  grounds  by  the  circumstance  which 
occasipned  the  extension  of  the  roy^ty  over  them,  they  might 
well  consent  to  this  addition  to  their  parochial  burdens ;  and 
those  who  acquired  the  property  since,  cannot  object  Co  hold  it 
•nder  all  the  burdens  of  an  Act  of  Parliament  which  is  spe- 
oslly  referred  to  in  their  titles.  It  may  be  noticed,  that  the 
40th  Geo.  UL  c.  86,  extended  the  royalty  of  Oh«gow  over  cer- 
t«in  lands  belonging  to  the  barony  parish,  from  which  *  they 
are  for  ever  separated,  and  hereby  annexed  to  parishes  within 
the  said  city.*  The  Magistrates  have  express  power  to  levy 
'  an  equal  proportion  of  the  cess,  trades*  stent,  poors'  rates, 
conversion  of  Statute  labour  and  other  taxes,'  within  the  an« 
aexed  grounds*  as  they  levy  within  the  present  rojralty ;  and 
then  they  are  expressly  taken  bound  to  pay  the  cesa  to  the 
county,  and  the  Statute  labour  and  poors'-rates  to  the  barony 
parish,  effeiring  to  the  annexed  lands,  out  of  the  funds  of  the 
city.  It  would  have  been  easy  to  have  followed  this  example, 
snd  introduced  such  an  enactment  in  the  present  case,  if  such 
had  been  the  meaning  and  agreement  between  the  pnrtiea. 
Upon  the  whole,  I  still  entertain  the  opinion.  I  had  when  thlt 
case  was  before  me  in  the  Outer-House." 

The  Lord  President  and  Lord  Jnttioe-Cltrk  de- 
clined to  give  any  opinion,  as  they  were  shareholden 
in  the  hotel. 

Lord  Jeffrey  was  not  on  the  bench  when  the  case 
was  previously  advised. 

On  advising  these  opinions,  the  following  interlo« 
oitor  (dated  I6th,  signed  25th  June)  was  prononnoed : 

*'  Find,  in  conformity  with  the  majority  of  these  opinions, 
that  the  property  of  the  Waterloo  Hotel,  over  which  the  royalty 
of  the  dty  of  Kdinborgh  was  extended  by  the  Statute,  54th  Geo. 
III.  cap.  i70«  is  not  liable  in  payment  of  poors'- ratea,  both  to 
the  city  of  Edinburgh  and  the  parish  of  South  Leith ;  therefore, 
recti  the  interlocutor  of  the  Lord  Ordinary,  advocate  the  con. 
joined  causes,  alter  the  interlocutor  of  the  Sheriff,  and  assoilzie 
the  advocator  from  the  conclusions  of  the  action  at  the  instance 
of  Peter  M*Craw,  collector  for  South  Leith,  and  decern :  Find 
that  the  Magistrates  and  Town  Council  of  Edinburgh  have  ac- 
quired, vi  tteuuH,  right  to  assess  the  proprietors  and  occupiers  of 
houses  built,  or  to  be  built,  on  the  lands  to  which  the  royalty  waa 
extended,  in  an  equal  proportion  of  poors*  money  at  the  same 
nte  as  they  do  in  the  rest  of  the  extended  royalty,  but  that  the 
foresaid  Statute  does  not  direct  in  what  manner  the  sums  so 
assessed  by  the  Magistrates  and  Council  shall  be  applied :  Find, 
as  the  property  has  not  been  disjoined  from  the  parish  of  Sooth 
Leith,  nor  annexed  to  any  parish  in  the  city  of  JBdinburgh,  that 
the  said  Magistrates  and  Council  are  bound  to  pay  to  the  parish 
of  South  Leith,  or  apply  to  the  maintenance  of  the  poor  thereof, 
a  part  of  the  assessment  so  to  be  levied  by  them,  corresponding 
to  the  amount  of  the  assessment  for  the  poor  of  the  parisl^  of 
South  Leith  payable  for  said  property,  along  with  the  other 
portion  of  that  parish,  and  that  they  apply  the  remainder  of  that 
assessment,  if  any,  after  satisfying  the  primary  claim  of  the  parish 
of  South  Leith,  in  maintaining  the  poor  of  Edinburgh,  or  to  any 
purpose  to  which  the  poors'  money  of  the  rest  of  the  extended 
royalty  may  lawfully  be  applied :  Therefore,  rank  and  prefer  the 
claimant,  the  collector  of  the  poors*-rates  for  the  city  of  Edin- 
burgh, to  the  fund  in  mediot  being  ^21.  13.  4.  assessed  by  the 
said  Magistrates  on  the  said  Waterloo  Hotel  from  Whitsunday 
1827  to  Whiuunday  1828;  and  rank  and  prefer  the  said  Peter 
M'Craw,  collector  of  poorsVates  for  South  Leith^  as  a  rider  on 


the  cUum  of  the  said  collector  for  the  M^strates  aod  Gonndl 
of  Edinburgh,  to  the  extent  of  £19, 10s.,  as  the  proportion  of 
the  said  assessment  falling  to  South  Leith,  aod  decern  accord- 
ingly:  Find  the  claimants,  Peter  Hill  and  Pater  M'Cmw,  con- 
junctly and  aevenlly  liable  to  the  advocator  in  the  expoMes  of 
process ;  allow  an  aeoount  to  be  given  in,  and  remit  to  the  audi- 
tor  to  tax  the  same,  and  report :  Quoad  uUra,  find  no  eapenacm 
due  to  either  of  the  claimants ;  reserving  end  re  all  questions  as 
to  any  claim  at  the  instance  of  the  parish  of  South  Leith  upon 
that  part  of  the  property  in  question  over  which  the  royalty  In 
aot  extended,  and  to  the  proprietors  their  delenoes  as  noewdai'* 

Lord  Ordinary,  Medwyn — Jet.  Keay  and  Tawst ;  Cnningw 
bans  and  Bell,  W.8.,  Agenu.-^Fm  P.  Hill  Forayth  nad  Bos* 
well;  Alexander  Hutchison,  W.S.,  jigeru — ^For  P.  M'Craw» 
I>eanof  Facultv(Hope)  and  Currie;  Ross  and  Scott,  W.S., 
^^tfA^f.— Mr  Thomson,  Cierk,^[G,D,'[ 


2bih  June  1835. 
StcoNO  Division. — (J.  R.) 

No*  336. — Rev.  Thomas  Logkbrby,  Pursuer^  v. 
Archibald  Stirling,  &«.,  DeftndetM. 

Manse  and  Glebe  —  Process  — Escambion  — > Acquiescenee^- 
Prescription—/.  Until  hit  induction  and  tettlemeni  in  the  parish^ 
a  tninitter  kat  no  r^hi  to  hit  manae  and  glebe,  or  to  any  of4kt 
other  appurtenaneet  to  the  hen^fice.-^IL  AeHan  a$  kis  Mstoiics^ 

/or  having  an  alleged  deficiency  in  the  glebe  made  ny^  to  Aim,  it  us- 
competent  againtt  a  tingle  heritor,  mlkout  calling  the  other  Ke^ 
ritort  of  the  parith. — ///.  Cireumttancet  in  which  a  contract  of 
ercamhion,  whereby  part  of  a  glebe,  and  a  teroitude  of  pasturage 
in  right  of  the  miniater,  were  surrendered  Jbr  other  lands,  was 
held  to  exclude  action  at  the  instance  of  a  successor  to  the  benom 

Jiccp  whodaimed  an  additional  quantity  cfland^  in  order  ioeup* 
ply  an  alleged  deficiency  in  the  glebe,  and  to  ajforda  uew  road  to 
the  manse :  and  also  to  be  restored  to  a  certain  right  of  pastu^ 
rage,  as  not  hturing  been  surrendered  under  the  contraet^^in  re^ 
sped  hit  predecessor,  by  that  transaction,  had  received  alt  the^ 
land  to  which  he  was  entitled,  and  had  likewise  relinquished  the 
whole  rights  of  pasturage  pertednksg  to  the  hen^fice^r^V.  An 
old  road  to  a  parish  church  having  been  shut  up  by  the  principal 
heritor,  with  consent  of  the  other  heritors,  and  a  new  road  tub' 
ttituted  in  its  stead,  with  which  no  fault  wasjound  by  any  qftha 
heritors  or  parishioners — HHd  that  the  minister,  who,  after  the 
tapte  of  ten  yeart,  judicially  insisted  on  the  old  road  being  re*^ 
opened,  was  btarred,  by  acquiescence,  firom  having  his  demand 
enforced,'^  V.  A  sum  hemng  been  deposited  in  the  hands  of  m 
deceased  party,  Jbr  behoof  of  the  ministers  of  a  parith,  which  wa$ 
alleged  by  the  pursuer  (the  pretent  incumbent)  to  amount  to 
£4S,  la  7.,  but  by  the  defender  to  be  only  £20  fthe  difference 
being  stated  to  have  been  paid  as  the  price  of  land  supplied  by  the 
depositary  to  the  glebe)  ;  and  it  appearing  that  the  hUereet  of  only 
£S0  had  been  psdd  to  the  pmreuet^e  peedeeessars  since  the  dsde 
of  the  detmit  in  1777,  until  the  death  of  the  last  incumbeat  in 
ISl^-^  ffeld  that  the  pursMer,  who  claimed  the  interest  of  the 

full  sum  alleged  to  be  deposited,  was  not  entitled  to  more  than  the 
interest  of  j£20,  his  claim,  quoad  the  balance,  being  eitin* 
guished  by  the  negative  prescription. 

This  wta  aa  action  at  the  instance  of  the  minister 
of  Gadder  against  the  principal  heritor  in  the  parish, 
for  implement  of  a  contract  of  excambion  entered 
into  in  179S,  between  the  predecessor  of  the  pursuer 
and  the  defender's  ancestor,  and  completed  mth  the 
concurrence  of  the  general  heritors  and  of  the  I^res- 
bytery,  whereby  a  certain  portion  of  the  old  glebe  of 
Cadder,  which  lay  on  the  west  side  of  the  Forth  and 
Clyde  Canal,  together  with  a  servitude  ofpastnrage,  in 
right  of  the  minister,  on  Kirton-muir  of  Cadder,  were 
surrendered  for  an  equivalent  quantity  of  land  (ac« 
cording  to  the  report  of  valuators  and  surveyors 
chosen  respectively  by  the  parties)  adjoining  the  other 
and  greater  pari  of  the  gleboi  on  the  east  of  tb» 
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canal  (the  g]el>6  hating  been  intersected  unequally  hy 
the  canal),  on  the  gronnd   that  the  present  extent 
of  the  glebe,  as  ascertained  by  recent  survey,   was 
not  eqoiH  to  its  dimensions,  as  fixed  by  the  contract 
of  excambion ;  and  that  the  extent  of  pasturage  to 
which  the  pursuer  was  entitled  was  also  deficient ; 
and  therefore  concluding  that  the  defender  (against 
whom,  as  an  individual  heritor,  and  the  Presbytery  of 
Glasgow,  the  summons  was  alone  directed)  ought  to 
1m  ordained  to  make  up  to  the  pursuer  the  alleged  de- 
ficieooy  in  arable  glebe  and  pasture  land  complained 
of.     The  summons  also  concladed  that  the  defender 
ooght  to  be  ordained  to  take  back  a  certain  piece  of 
land,  called  the  **  Ward,"  and  restore  the  pursuer  to  the 
use  and  enjoyment  of  a  servitude  of  pasturage  over  a 
certain  pendicle,  called  the  *'  Bog,**  in  respect  the  said 
right  of  servitude,  which  was  described  as  a  distinct  per- 
tioent  of  the  benefice,  and  independent  of  the  right  of 
servitude  on  Kirton-muir,  had  been  luilawfully  relin- 
qaished  by  the  late  minister  to  the  defender's  prede- 
cessor, in  exchange  for  the  *'  Ward/  and  which  trans* 
aistion  was  alleged  not  to  have  been  included  in  the  ori- 
ginal contract  of  excankbion,  but  to  have  been  a  sepa- 
rate transaction  between  the  parties  themselves,  and 
unauthorised  by  the  Presbytery :  And  farther,  that  the 
defender  was  bound  to  make  payment  to  the  pursuer 
of  the  interest  of  £44,  19.  7.^  as  being  the  sum  agreed 
to  be  paid  by  the  Canal  Company  as  the  value  of  the 
ground  occupied  by  the  canal,  and  as  damages  for  the 
injuries  occasioned  by  their  operations  to  the  glebe,  and 
invested  in  the  hands  of  the  defender's  predecessor  for 
behoof  of  the  ministers  of  Cadder,  and  that  from  the 
date  of  the  last  incnmbentV death  in  1814 :  And,  more- 
over, to  make  a  new  road  through  his  own  grounds  to 
the  manse,  and  re -open  a  certain  old  road  to  the  parish 
church,  and  also  another  road  formerly  leading  to 
Kirton«mo8s  (on  which  the  pursuer  had  the  right  of 
casting  peats),  in  respect  there  was  no  safe  and  con- 
renient  access  to  the  manse,  and  that  the  other  two 
roads  had  been  shut  up  by  the  defender's  predecessor, 
the  former  in.  1823,  and  the  other  in  1812  or  1813, 
without  competent  authority,  and  to  the  detriment  of 
the  pursuer:  And  finally,  that  the  defender  was  bound 
to  account  to  the  pursuer  for  the  rents  and  profits  of 
the  benefice,  which  were  intromitted  with  by  his  pre- 
decessor during  the  intervening  years   between  the 
death  of  the  last  incumbent,  in  1814,  and  the  pursuer's 
induction  in  1818;  and  to  make  payment  of  £1000  of 
damages,  as  compensation  for  the  loss  and  injury  sus- 
tained by  the  pursuer  on  account  of  the  alleged  defi- 
ciency in  his  glebe,  and  the  abridgement  of  his  other 
rights  and  privileges;  and  of  the  expenses  of  process. 
It  appeared  that,  by  the  contract  of  excambion  in 
1793,  and  decree  of  Presbytery  following  thereon, 
the  size  of  the  glebe  was  augmented  from  4  acres,  I 
rood,  26  falls,  its  original  extent,  to  1 1  acres,  1  rood, 
1 1  falls ;  bnt  that  the  boundaries  not  having  then  been 
aet,  the  minister  (the  Rev.  Archibald  Provan),  in 
1796,  applied  for  and  obtained  a  visitation  of  Presby- 
tery, in  consequence  of  which  the  grounds  were  mea- 
sured of  new,  and  march  stones  erected  :  That  by  this 
measurement,  the  glebe  was  ascertained  to  consist  of 
1 1  acres,  and  12|  falls,  being  a  difference  of  38^  falls 
from  the  former  measurement  in  1793;  but  that,  on 


a  third  survey  being  taken  in  1832,  the  result  profed 
the  whole  contents  of  the  glebe  to  be  10  acre«,  2  roods, 
21.  41- 100th  falls,  making  a  deficiency,  in  respect  of 
the  original  measurement,  of  2  rood*,  and  29. 59- 100th 
falls.  This  difference  between  the  two  roeasuremesti' 
was  attributed  by  the  defender,  either  to  an  error  ii 
calculation  being  made  by  the  first  surveyors,  or  to 
encroachments  by  the  Canal  Company  upon  the  part 
of  the  glebe  bounded  by  their  property.  It  was  also 
stated  that  there  was  no  separate  transaction,  whoreby 
the  right  of  pasturage  over  the  pendicle  called  the 
'*  Bog,"  had  been  relinquished  for  the  pendicle  called 
the  *'  Ward,"  but  that  the  **  Bog"  was  but  a  part  of 
the  Common  of  Kirt4>n-muir,  and  that  the  serfitude 
over  it  was  included  in  the  excambion  in  1793,  in  like 
manner  as  the  **  Ward"  was  comprehended  in  tlio 
lands  annexed  to  the  glebe,  in  consequence  of  that 
transaction.  The  pursuer  admitted  that  his  prede- 
cessor had  received  £20  of  the  compensation  money 
agreed  to  be  given  by  the  Canal  Company,  and  (at 
which  he  was  to  account  to  the  minister,  but  explain* 
ed  that  the  rest  of  said  sum  had  been  paid  to  the  late 
Mr  Stirling,  as  the  price  of  a  piece  of  ground  sapplied 
by  him  to  the  glebe  in  lieu  of  what  was  taken  away 
by  the  canal,  in  proof  of  which  reference  was  made 
to  the  following  entry  in  the  account-book  of  tbe 
Cadder  estate : 

•«  1777,  jiugmi  lai 
"  To  cash  from  the  Canal  Goo[ipanyi.by  the  bands  of  tbe  R^. 
Mr  Alexander  Dunn,  being  tbe  price  of  tbe  land  I  supplied ta 
tbe  glebe  and  minister's  garden,  in  place'of  wbat  was  taken  tfiy 
by  tbe  canal,  £28,  19.  7. 

'*  To  ditto  receired  from  tbe  Canal  Company,  by  tbe  bands 
of  tbe  said  Alexander  Dunn,  and  for  wbich  I  um  to  be  accouot- 
able-,  viz.  on  account  oF  damage  done  tbe  glebe  and  gardm  by 
tbe  eanal,  £\6^  and  for  trees  on  glebe  and  garden  cut  doffo, 
four  in  all,  £20.** 

It  appeared  that  the  interest  of  the  £20  had  been 
tid  by  Mr  Stirling,  1st,  to  the  Rev.  Mr  Dunn,  regit* 
arly  during  his  life,  and,  2dly,  to  Mr  Provan's  widow, 
for  the  years  of  his  incumbency,  after  the  death  of 
the  latter  in  1814.  The  late  Mr  Provan  resigned  his 
charge  in  1811,  when  the  pursuer  was  appointed  his 
assistant  and  successor ;  but  his  election  faaring  beea 
disputed,  his  settlement  in  the  parish  did  not  take 
place  until  1818,  the  rents  of  tbe  vacant  benefice  being 
m  the  meantime  managed  by  the  defender's  predecei- 
sor.  The  present  action  was  raised  in  December 
1833.  The  remaining  circumstances  of  the  case,  and 
the  import  of  the  defences  stated  to  the  action,  will 
appear  from  the  following  interlocutor  of  the  Lord 
Ordinary,  pronounced  on  27th  May  1835 1 

"  The  Lord  Ordinary  having  resumed  consideration  of  tbe 
debate,  witb  tbe  closed  record,  writings  produced,  and  wboJe 
process,  finds,  ]f/.  That  tbe  conclusion  of  tbe  autnmous  for  baT* 
ing  tbe  alleged  deficiency  in  tbe  legal  extent  of  tbe  pursoer't 
pasturage,  or  grass  glebe,  made  up  to  him,  can  only  be  enfbiced 
against  tbe  heritors  of  the  parish  generally,  and  is  incompetent 
against  the  present  defender  as  an  individual;  and  tberrfon 
austaina  the  defences  against  this  conclusion*  and  dfceni»: 
Finds,  2d,  That  the  old  road  to  tbe  church  bawing  been  shut  up 
manjr  years  ago,  by  a  regular  meeting  of  heritors,  and  a  neir  road 
furnished  in  its  place,  witb  which  no  one  heritor  or  parisfaioptf 
has  since  expreaaed  any  dissatisfaction,  ilfia  not  competent  for 
tbe  pursuer,  after  ao  long  an  acquiescence,  to  insist  upon  it  beio^ 
sgain  opened ;  and  therefore  sustains  the  defences  agaiost  tiii» 
concluaion  of  the  libel  also,  and  decerns ;  Finds,  3d,  That  opoa 
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a  jutt  constructioh  of  the  trHnsaetions  in  1793  and  1796,  an  ez- 
piUiined  by  the  possession  and  continued,  arquiescehce  of  all  par- 
ties /rem  those  dates,  up  to  the  raising  of  this  action,  it  roust  be 
held  that  the  definite  extent  of  ground  then  agreed  to  be  given 
in  exrambion  by  the  predecessor  of  the  defender,  was  the  whole 
that  could  be  claintied,  in  consequence  of  those  transactions  by 
the  then  incumbent,  or  his  successors  in  office,  and  that  the  pur- 
suer has  therefore  no  right  now  to  insist  for  an  additional  portion 
of  ground  us  a  road  to  his  manse, — so  as  to  enable  him  to  throw 
that  which  was  formed  at  the  time  through  part  of  the  ground  so 
given  in  excambion,  and  has  been  used  without  complaint  for  a 
peiiod  of  thirty-nine  years,  into  cultivation;  and  therefore,  sus- 
tains the  defences  against  thia  conclusion  of  the  libel  also,  and 
deceroa :     Finds,  4ih,  That  no  evidence  is  offered,  or  alleged  to 
exist,  of  the  receipt  of  the  sum  of  £44,  19.  7.  (or  rather  £48, 
19.  7.)  by  the  defender's  predecessor  in  1777,  as  the  value  of 
knd  taken  from,  or  damage  done  to  the  old  glebe  of  the  parish  of 
Cadder,  by  the  proprietors  of  the  Forth  and  Clyde  Canal,  except 
what  is  contained  in  the  entries  in  the  books  of  the  defender's 
said  predecessor,  of  which  certified  extracts  are  produced ;  and, 
as  no  interest  has  ever  been  paid  upon  more  than  £'20  of  thia 
»uni,  finds  that  the  obligation  to  pay  or  account  for  the  balance 
h<i«i  been  long  ago  extinguished  by  the  negative  prescription  ;  and 
farther,  that  the  statement  as  to  the  application  made  of  this 
balance  at  the  time,  which  appears  in  gremio  of  the  said  entries, 
must,  at  all  events,  be  taken  as  an  intrinsic  quality  in  any  ac- 
knowledgment they  may  be  thought  to  contain,  and  amounts  in 
substance  to  a  statement,  that  the  defender's  predecessor  never 
was,  in  any  respect,  a  debtor  for  the  said  balance  to  the  minister 
of  the  parish,  but  received  it  from  the  Canal  Company,  as  the 
price  of  a  pendicle  of  land,  with  which  they  compensated  (or  in- 
tended to  compensate)  the  said  minister  for  what  they  had  taken 
from  bis  glebe ;  and  therefore  suKtains  the  defences  against  this 
conclusion  also  of  the  libel,  and  decerns:     Finds,  5th,  That  the 
pursuer's  right  to  the  manse  and  glebe,  or  any  other  appurte- 
nance to  the  benefice,  did  not  open  to  him  till  the  period  of  his 
induction  and  settlement  in  the  parish,  in  the  year  1818,  and 
that  be  has,  consequently,  no  right  to  require  the  defender  (even 
if  he  were  clearly  the  proper  party)  to  account  to  him  for  the 
profits  or  annual  value  of  those  subjects,  from  the  date  of  his 
original  election  in  181 1,  the  validity  of  which  was  the  subject 
of  litigation,  in  the  civil  and  ecclesiastical  courts,  up  to  the  said 
year  1818,  when  he  is  admitted  to  have  entered  upon  the  actual 
possession :  Finds,  6M,  That  the  check  survey,  and  actual  mark- 
ing off  of  the  glebe,  by  the  setting  of  regular  march  stones,  which 
took  place  in  1796,  on  the  application  of  the  minister  himself, 
and  at  the  sight  of  a  committee  of  the  Presbytery,  though  there 
is  no  evidence  produced  of  its  having  been  formally  approved  of 
by  that  body,  must,  after  the  lapse  of  so  long  a  period  of  acquies- 
cence, be  held  correct  and  conclusive,  and  the  small  difference 
which  exists  between  the  extent  of  the  glebe,  according  to  that 
survey,  and  according  to  the  original  report  of  tbe  same  land- 
measurera  in  1793,  must  be  imputed  to  mere  inaccuracy  in  that 
original  measurement :     Finds,  7th,  That  the  allegatiou  in  the 
summons,  that  the  pendicle  of  ground  called  the '  Ward,*  adjoin- 
ing to  the  touih  part  of  the  old  glebe,  was  not  included  in  the 
exc-arnbion,  or  in  either  of  the  mensurations  in  1793  and  1796, 
and  tbe  relative  conclusion,  that  the  defender  should  now  resume 
tbe  property  of  that  pendicle,  are  excluded  by  the  terms  of  the 
original  minutes,  by  which  the  excambion  is  admitted  to  have 
been  finally  accomplished,  when  taken  along  with  the  other  al- 
legations and  admissions  of  the  pursuer  in  this  process; — ioas> 
much  as  the  pursuer  has  averred,  that  no  part  whatever  of  the 
ground  given  in  excambion  in  1793,  was  on  the  south,  but  wholly 
oti  tbe  north  side  of  the  old  glebe,  and  has  also  distinctly  ad- 
mitted at  tbe  debate,  that  the  only  ground  to  the  touth  which  be 
now  possesses  (and  which  has  been  attached  to  the  glebe  ever 
since  1793 or  1799)  is  the  said  pendicle  called  the  Ward;  whereas 
the  minutes  of  1793  bear,  that  the  valuators,  appointed  by  the 
Presbytery  and  heritors,  '  having  perambulated  the  grounds  to  be 
given  off  the  old  glebe,  and  the  grounds  to  be  received  for  them, 
as  afaowfl  CO  tbero,*  gave  in  their  report ;  which  is  there  engross- 
ed, and  seta  forth,  *  Cfeat  having  been  called  upop  by  tbe  Presby- 
tery to  perambulate  the  old  glebe,  and  the  other  grounds  adjoint 
to  It,  north  and  soulh,*  are  of  opinion,  that  one  acre  of  tbe  glebe 


is  eqnal  to  *  two  and  a  half  acrf  s  of  the  other  grounds,  on  both 
sides  of  the  old  glebe  shown  to  us  ;*  and  finally,  the  Presby- 
tery in  their  decree  *  find,  that  4  acres,  3  roods,  and  174  f*^!!^ 
of  the  ground  belonging  to  the  defender,  adjacent  to,  and  to  the 
north  and  south  of  the  present  glebe  are  equal,  &c. ;  and  there* 
fore,  do  annex  tbe  foresaid  4  acres,  3  roods,  and  1 7^  falls,' 
8ec.  ;  and  therefore,  and  in  respect  that  the  pursuer  is  not  now 
seeking  to  reduce,  but  to  enforce,  and  to  give  effect  po  the  ex- 
cambion effected  by  the  said  minutes,  sustains  the  defences 
as  to  the  conclusion  for  having  the  said  pendicle,  called  the 
Ward,  found  to  be  no  part  of  the  glebe,  and  not  to  have  been 
included  in  this  excambion,  and  decerns :  8/A,  In  inspect  of 
what  is  set  forth  in  the  immediately  preceding  finding,  and  also 
in  respect  that  there  is  no  specific  or  relevant  allegation  as  to  the 
date,  form,  or  circumstances  of  the  second  alleged  excambion,  by 
which  the  pendicle  called  *  the  Bog' is  said  to  have  been  privately 
exchanged  fqr  the  other  pendicle  called  *  the  Ward  ;*  and  in  re^ 
spect  of  what  is  admitted  as  to  the  defender's  uninterrupted 
possession  of  the  said  pendicle  called  '  the  Bog,*  for  thirty-five 
or  thirty-six  years  previous  to  the  date  of  this  action,  as  to  its 
being  situated  entirely  on  the  west  side  of  the  canal,  and  as  to 
its  never  having  been  used,  at  any  time  by  the  minister,  except 
for  the  purpose  of  pasturage,  along  with  other  persons,  Finds 
that  it < must  be  held  to  have  been  included  in  the  excambion  of 
1793.  as  part  and  parcel  of  the  Kirton-muir,  for  the  right  of 
pasturage  on  which  he  then  received  an  equivalent;  and  there- 
fore sustains  the  defences  against  tbe  pursuer's  claim  to  be  re- 
stored to  tbe  right  of  pasturing  on  the  said  pendicle  called  tbe 
Bog,  and  decerns :  Finds,  9th,  That  on  the  footing  of  the  pre- 
ceding findings,  the  pursuer's  predecessor  must  now  be  held  to 
have  received  and  accepted  the  space  of  ground  meted  and  marked 
out  for  him  in  1796,  as  in  full  of  his  glebe,  and  his  former  right 
of  pasturage  on  the  east  side  of  the  canal,  and  to  have  been  then 
put  in  possession  thereof;  and,  in  respect  that  there  is  no  allega- 
tion on  the  record,  that  the  defender  has  since  that  time,  in  any 
way  interfered  with,  or  encroached  on  such  possession ;  and  that 
the  alleged  deficiency  between  the  extent  then  reported  (which 
appears  from  the  last  survey,  obtained  on  the  pursuer*8  applies* 
tion  in  l&i2,to  be  no  more  than  two  roods  and  twenty-nine  falls> 
is  much  more  likely  to  have  arisen  from  some  encroachment,  or 
incorrect  statement  of  marches  with  the  Canal  Company,  by 
whose  uoinclosed  property  the  glebe  is  exclusively  bounded  on 
the  west,  vinth  whom  it  is  admitted  that  a  question  as  to  marches 
was  agitated  and  settled  only  in  1824,  and  who  have  not  been 
made  parties  to  the  present  action :  Finds  that  the  pursuer  has 
condescended  on  no  relevant  grounds  for  requiring  the  defender 
to  make  up  this  alleged  deficiency ;  and  therefore  sustains  the 
defences  against  this  conclusion  lUso  of  the  summons,  and  de- 
cerns: Finds,  XOth,  That  the  pursuer  has  a  right  of  casting  peats 
on  the  nearest  part  of  the  Kirton-moss,  and  that  he  has  averred 
relevantly  that  nis  road  to  the  said  moss  has  been  unwarrantably 
shut  up  by  tbe  defender ;  and  in  respect  that  thia  averment  is 
denied.  Finds,  That  the  pursuer  is  entitled  to  establish  it  by 
proof:  and,  before  further  answer,  as  to  this  conclusion  of  the 
libel,  appoints  the  cause  to  be  enrolled,  that  parties  may  be' 
beard  as  to  the  propriety  of  remitting  to  the  jury  roll ;  in  the 
meantime,  allows  the  decree  of  abtolpitor,  pronounced  above,  to 
be  extracted  ad  interim  t  Finds  the  defender  entitled  to  the  ex* 
pensea  incurred  by  him  as  to  the  conclusions  to  which  such  de- 
creet oi  absolvitor  applies;  allowa  an  account  thereof  to  be  given 
in,  and  remits  the  same,  when  lodged,  to  the  auditor,  to  tax  and 
to  report. 

*<  ^ote.»The  grounds  of  this  interlocutor  are  sufficiently  ex- 
pressed in  its  terms ;  the  action  being  in  truth  a  congeries  of 
different  actions,  could  not  be  disposed  of  without  specific  find- 
ings ;  and  these,  to  be  Intelligible,  required  some  statement  of 
the  grounds  on  which  they  proceeded.  Bat  for  this  considera- 
tion of  the  complex  nature  of  the  summons,  the  Lord  Ordinary* 
when  rejecting  almost  all  the  claims  of  tbe  pursuer,  would  have 
been  inclined  to  dismiss  the  action  gensrally ;  leserving  to  the 
pursuer  to  maintain  in  a  separate  process,  if  so  advised,  the  only 
conclusion  in  which  he  thought  him  entitled  to  insist.  But  the 
greater  part  of  the  conclusions  being  truly  quite  independent  of 
each  other,  it  seemed  as  reasonable  to  allow  this  particular  one 
to  be  discussed  alone,  as  along  with  others,  with  the  merits  of 
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yMdh  it  bad  no  connection,— and  by  the  result  of  which  it  could 
not,  at  any  rate,  have  been  affected.** 

The  pursuer  reclaimed,  but  the  Court  adhered,  and 
gobjected  him  in  additional  expenses. 

Ltfrd  Ordinary,  Jeffrey.— if cf.  Dean  of  Faculty  (Hope)  and 
Penney;  Rm  Deachar,  S.S.C,  AgenL-^Alt.  Ratberfurd  and  G. 
Dnndas;  Dnndas  and  Wilson,  W.S.,  ifg^na.— Mr  RoUand, 
Clerk.^[J,R.\ 


25M  June  1835. 
Second  DmaioK. — (J.  R.) 

No,  S37-— Charles  Ferrier,  Pursuer,  v.  W.  C.  C. 

Graham,  &c.,  Defenders. 

Process Ranking  and  Sale — Sist— Ctrcumitanc^s  in  which  the 

Court  recalled  a  sitt  of  a  process  of  ranking  and  scUe,  and  «- 
.  .milted  to  Ike  Lord  Ordinary  to  proceed  therewith, 

'  In  this  process  of  ranking  and  sale,  the  Court,  on 
2d  June  1832,  sisted  farther  procedure,  for  reasons 
which  will  appear  from  the  report  of  the  case,  ante. 
Vol.  IV.  p.  478.  An  appeal  was  taken  against  that 
interlocutor,  but  was  dismissed  as  incompetent  on 
I5th  April  1834;  Wife  ante.  Vol.  VI.  pp.  315,  307. 
The  pursuer  having  now  moved  the  Lord  Ordinary 
torecal  the  sist,  his  Lordship,  on  Uth  June  1835,  ap- 
pointed the  parties  to  lodge  minutes  of  debate  there- 
upon, to  be  reported  to  the  Court. 

The  pursuer  supported  his  motion,  on  the  ground 
that  certain  of  the  questions,  which  were  depending 
at  the  date  of  the  sist,  and  on  account  of  which  the  sist 
was  granted,  were  now  settled  ;  that,  in  particular,  in 
regard  to  the  lands  of  Finlaystone,  belonging  to  the 
nommoa  debtor,  there  was  now  no  question  in  depen- 
dence ;  and,  therefore,  that  no  objection  lay  to  the  rank- 
ing and  sale  proceeding  as  to  these  lands ;  and  that,  as 
regarded  Gartmore,  although  that  part  of  the  estate 
vight  not  at  present  be  the  proper  subject  of  sale,  it 
mm  at  least  expedient  that  the  ranking  of  the  credi- 
tors might  be  allowed  to  proceed,  in  respect  there  was 
a  larg^  nalance  of  funds  in  the  factor's  hands  which  it 
was  of  importance  should  be  distributed. 

The  Court  recalled  the  sist,  and  remitted  to  the 
Lord  Ordinary  to  proceed  accordingly. 

Lord  Ordinary,  Jeffrey. — AeL  Neaves ;  H.  Inglis  and  Do- 
nald, W.S.,  Agents, — Jit.  Sandford;  Messrs  Ellis,  W.S.,  and 
James  Knoz,  S.S.C.,  Agenu, — Mr  Thomson,  Clerk, — [J.R,] 

2&h  June  1835. 

Foist  Divisiow.— (  G.  D. ) 

No.  338. — Peter  Lyon  and  Richard  Lyon,  Pur^ 
suerSf  V.  John  Reid*8  Trustees,  Defenders. 

Relevancy — Damages-— Trust — GrcwmtoMees  in  which  an  ex  fa- 

'  cie  absolute  assignation  of  a  long  lease  of  certain  garden  ground 
near  Sdinburgk  beingfrnnd  to  be  a  trust,  and  the  suecestful 

'  party  having  brought  mn  action  against  the  trustee  /or  damages, 
the  articles  of  the  pursuers^  condescendence,  narrating  the  pro- 
ceedings m  the  declarator  of  trust,  alleging  that  at  the  time  the 
trustee  took  possession  of  the  premises,  they  were  worth  more  than 
they  could  now  be  sold/or,^^hat  they  might  ha^  been  sublet  Jor 
IbuUding  or  nursery  ground  at  a  large  annual  profit,— ^4ind  that 

•  damages  had  been  sustained  from  the  trustee  having  let  them  for 
less  than  might  have  been  obtained,  and  from  his  having  tised  se- 
questration against  the  truster  emd  deprived  him  of  the  posses- 
sion,  were  all  irrelevant  s  but  that  the  articles  of  the  condescen- 
dence, alleging  that  valuablefruit  trees,  plants  and  shrubs  on  the 


premises  had  been  destreyed  during  the  irustee^s  possessism,  and 
that  the  ground  had  been  deteriorated  by  his  neglect  ^  ceriaxh 
common  sewers,  and  otherwise,  were  relevmnt. 

The  late  Peter  Lyon  held  a  lease  from  Sir  James 
Montgomery,  of  the  lands  of  Comely  Garden,  nev 
Edinburgh,  for  500  years  after  Mai'tinmas  1797,  witb 
power  to  grant  sub-leases.    The  rent  was  £46  oddi 
per  annum  for  the  first  seven  years,  and  £60  there- 
after.    Lyon   having  fallen  into  arrear  of  his  rent 
to  the  extent  of  £218,   17.  4^.,  John   Reid  came 
forward  in  1815  and  paid  the  arrears  to  prevent  as 
irritancy,  and  thereafter,  in  July  1815,  obtained  an 
assignation  from  Lyon  to  the  lease.    Lyon,  who  had 
remained  in  possession  of  the  subjects,  having  died  io 
June  1826,  Reid  used  sequestration  against  his  grand* 
nephew,  Peter  Lyon,  one  of  the  present  pursuers,  and 
sold  the  crop  and  effects  in  January  1827,  for  certain 
alleged  rents.     In  March   1827,  the  pursuers,  &Cn  » 
Lyon's  representatives,  raised  an  action  to  have  it 
found  and  declared  that  the  assignation  in  Reid*8  fa- 
vour  was  a  trust  for  Lyon's  behoof.   Lord  Corehoose, 
Ordinary,  found  that  the  assignation  was  a  trust,  re- 
deemable on  payment  of  £218,  17.  4^.,  advanced  at 
the  date  of  the  assignation,  and  such  other  admnoei 
as  Reid  could  instruct  to  have  been  naade  by  him. 
To  this  interlocutor  the  Court  adhered  on  25th  May 
1830,  and  the  judgment  was  affirmed  on  appeal  oo 
16th  July  1832 ;  Vide  ante,  Vol.  II.  p.  388,  and  Vd. 
v.,  p.  25.     Thereafter,  the  pursuers  brought  the  pr«' 
sent  action  against  the  defenders  for  damages  on  k- 
count  of  the  illegal  sequestration,  the  loss  sastaincj 
by  the  deterioration  of  the  premises,  and  by  the  pur- 
suers having  been  deprived  of  the  rents   while  the  de- 
fenders and  their  author  kept  possession.    The  defen- 
ders pleaded  in  limine,  that  the  judgment  decerning 
them  to  denude,  on  payment  of  a  certain  sum,  barred 
the  present  action  re  judicata,  but  this  defence  was  re- 
pelled on  2d  March  1833 ;  Vide  antc^    Vol.  Vn  P- 
305.     The  first  thirteen  articles  of  the  pursuers*  ooe- 
descendence  consisted  of  a  repetition  of  the  whole  ci^ 
cumstances  of  the  case  and  proceedings  in  the  action 
of  declarator,  as  stated  in  the  reports,  vol.  II.  p.  388, 
and  Vol.  V.  pp.  25  and  305.     The  fourteenth  article 
of  the  pursuers*  condescendence  was  sabdivided  inU 
six  sections,  which  were  in  substance  as  follows,  (!•) 
That  at  the  time  when  Reid  first  'took  possession  of 
the  premises  and. excluded  the  pursuers  therefrom, 
they  were  worth  at  least  £5000.    (2.)  That  the  pre- 
mises might  have  been  sublet  for  building  at  a  profit 
of  £300  per  annum,  or  as  nursery  and  garden  groand 
at  a  profit  of  £150  per  annum.    (3.)  That  damsge  to 
the  extent  of  £300,  had  been  sustained  by  the  destrac- 
tion  of  fruit  trees,  plants  and  shrubs,  while  Reid  bad 
possession  of  the  premises.    (4.)  That  damage  to  the 
extent  of  £300  had  been  snstoined  hj  the  neglect 
of  certain  common  sewers  commnnioating  with  tke 
ground.  (5.)  That  loss  to  the  extent  of  £500  had  been 
sustained  from  the  premises  being  let  by  Reid  at 
lower  rents  than  might  have  been  obtained.    (6.)  Tbat 
by  executing  sequestration,  and  depriving  the  pursaen 
-of  possession  of  the  g^nnd,  loss  and  damage  had  bees 
sustained  to  the  extent  of  £2000. 

The  Lord  Ordinary  (Corehouse),  on  Sd  March 
1835,  pronounced  the  following  interlocutor  and  note: 
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"  The  Lord  Ordinarj  h&Ting  heard  eonnsd  fot  tbe  parHea, 
and  having  afterwards  considered  the  closed  record  and  whole 
process.  Finds  that  the  first  thirteen  articles  of  the  condescen- 
dence, and  the  first,  second,  fifth,  and  sixth  numbers  of  the 
fourteenth  article,  are  not  stated  in  a  manner  sufficiently  specific 
and  relevant  to  infer  a  conclusion  for  damages,  and  to  that  ex- 
tent dismisses  the  action;  and  with  regard  to  tbe  third  and 
fourth  numbers  of  the  fourteenth  article  of  the  condescendence, 
remits  the  case  to  the  jury  roll.*' 

"  I^ote.—On  the  supposition  that  tbe  disposition  and  assigna- 
tion of  the  lands  at  Comely  Garden  to  the  defender  was  an  ab- 
solute right,  and  not  a  right  in  security,  all  the  proceedings,  both 
in  tbe  process  of  sequestration  and  in  the  subsequent  action, 
were  carried  on  with  perfect  accuracy  and  propriety.  And 
whether  it  was  a  right  in  security  or  not,  the  proceedings  in  the 
sequestration  were  warrantable ;  and  accordingly  tbe  pursuer  ex- 
pressly withdrew  his  opposition  to  that  proeess.  The  disposi- 
tion was  ultimately  found  to  be  a  right  in  security  in  this  Court, 
bat  not  without  difficulty,  and  with  still  greater  difficuky  in  the 
House  of  Lords,  in  which,  although  the  interiocutors  of  this 
Court  were  affirmed,  the  pursuer  was  refused  the  costs  of  op- 
posing the  appeaL  But  it  is  no  relevant  ground  for  an  action  of 
damages  that  a  party  has  been  unsuccessful  in  a  law-suit.  It  i« 
true  the  pursuer  avers  in  his  condescendence  that  the  defender 
carried  on  the  litigation  malafdeBud  fraudulently,  knowing  that 
the  disposition  was  a  right  in  security.  But  to  render  a  cbaige 
of  that  nature  specific  and  relevant,  so  as  to  warrant  its  being 
sent  to  a  jury,  it  is  necessary  to  state  the  facts  from  which  mala 
Jide9  and  fraud  are  inferred,  and  there  is  no  such  statement  in  the 
present  case.  The  averment  that  the  defender  has  not  ceded 
possession  of  the  subject,  or  that  it  is  still  under  sequestration, 
is  also  irrelevant,  for  the  pursuer  does  not  say  that  lie  has  paid 
or  tendered  the  sum  ascertained  in  the  action  to  be  tbe  amount 
for  which  tbe  disposition  still  remains  a  security.  Tbe  only 
points,  therefore,  which,  in  tbe  Lord  Ordinary's  opinion,  are 
proper  to  be  sent  to  trial,  are  those  which  relate  to  the  deteriora- 
tion of  tbe  subject  while  in  the  defender's  possession.** 

Tiie  parsuers  reclaimed : 

Lord  Mackenzie, — Lord  Corehouse,  Ordinary,  by  his  inter- 
locutor, to  which  the  Court  adhered,  and  which  was  affirmed  on 
appeal,  finds  it  proved,  "by  tbe  admitted  facts  and  circumstances 
of  tbe  case,  and  the  written  evidence  produced,"  that  tbe  assig- 
nation to  the  lease  was  '*  intended  and  understood  by  the  parties 
merely  as  a  security.**  Now,  I  want  to  have  it  explained  bow, 
if  the  assignation  was  intended  and  understood  by  the  parties  to 
be  merely  a  security,  this  party  can  be  said  not  to  have  been  in 
Viaiajide  f 

Dean  of  Factdty^  for  defenders. — That  is  merely  the  interpre- 
tation of  tbe  Court, — not  tbe  actual  understanding  of  the  parties. 

l.ord  Mackenzie.-~J  think  it  must  be  so,  for  it  is  evident  the 
House  of  Lords  did  not  think  the  defender  in  mahxfidey  as  they 
did  not  give  expenses.     I  am  satisfied  with  tbe  explanation. 

The  Court  unanimously,  and  without  difficulty,  a(f- 
ke^edn 

iMTd  Ordinary,  Corehouse. — Jet.  P.  Robertson  and  Shaw ; 
Cbarles  Fisher,  S.S.C.,  Agent.^-AU.  Dean  of  Faculty  (Hope); 
Alexander  Hutchison,  ^g«n/.— 5.,  Clerk, — [G.D.] 


2Qih  June  18S5. 
SscoND  Division.— (J.  R.) 

No*  Sd9.^*ARCHiBALD  Thomas  Frbdsrick  Fraser, 
Advocator^  v,  HooH  Frasbr  and  Dr  Thomas 
Frascr,  Respondents, 

Xiease — Claase-^Meliorationa— CircttmsfoiictfJ  in  which  {in  an 
advocation  of  a  Sheriff'  Cottrt  decree)  a  lea$e  wot  held  to  esta- 
blish thai,  at  the  time  of  entering  into  ii,  certain  aliowaneei,  on 
aecouni  of  meUoraiiemtt  were  due  by  the  landlordt  but  that  the 
ultimate  payment  thereof  was  dependent  upon  pariietUar  candi» 
tione  to  be  obteroed  by  the  tenant  s  at  to  which  remit  made  to  the 
Sheriff  to  allow  a  proof,  and  to  dispose  ff  tine  quettion  ^e*- 
pentet,  both  in  this  and  in  his  own  Court. 


By  contract  of  lease,  dated  27th  December  1800*, 
the  late  Eraser  of  Lpvat  let  to  tbe  deceased  Williani 
Eraser,  the  lands  of  Inchberry  for  nineteen  years 
from  Whitsunday  of  said  year,  at  the  rent,  and  under 
tbe  provisions  and  stipulations  therein  coutained. 
This  lease  proceeded  upon  the  narrative,  that 

'*  a  quorum  of  the  trustees  named  and  appointed  by  the  deceased 
Lieutenent- General  Simon  Fraser  of  Lovat,  had,  by  lease, 
bearing  date  the  15th  day  of  November  1785,  and  7tb  day  of 
September  following,  entered  into  between  them  as  trusteea  fors^ 
said*  and  Major  James  Fraser  of  Belladrum,  in  name  and 
behalf  of  Alexander  Fraser,  Esq.,  then  of  tbe  islsnd  of  Tobago, 
his  brother,  and  as  taking  burden  upon  him  for  his  said  brother, 
let  and  demitted  to  tbe  said  Alexander  Fraser,  Esq.,  and  bis 
heirs  and  subtenants ;  but  secluding  assignees,  without  consent 
of  the  said  truatees,  during  the  subsistence  of  the  trust,  and 
after  the  termination  thereof,  without  consent  of  the  heir  of 
entail  in  possession  of  tbe  estate  of  Lovat  for  the  time  being, 
all  and  whole,  the  town  and  lands  of  Incbberry,  lyiug  within 
the  parish  of  Kirkbill  and  sheriffdom  of  Inverness,  with  the 
houses,  biggiogs,  parts,  pendicles  and  pertinents  of  the  said 
lands,  as  the  same  were  then  possessed,  in  two  equal  divisions, 
by  tbe  said  Major  Fraser  and  John  Fraser,  tenant  in  tbe  eastev 
half  of  the  said  lands,  and  their  respective  subtenants*  and  that 
for  the  space  of  19  years,  and  crops  from  and  after  the  term  of 
Whitsunday  1785,  to  which  lease,  and  all  right  and  allowances 
therein  contained,  tbe  said  William  Fraser,  had  acquired  right 
by  two  different  subleases  thereof:  And  that  tbe  said  William 
Fraser  bad  agreed  to  renounce  his  right  of  possession  of  the 
foresaid  lands,  held  in  virtue  of  the  foresaid  lease,  from  and  after 
tbe  term  of  Whitsunday  last,  on  condition  of  tbe  said  Honour- 
able Archibald  Fraser  his  entering  into  the  lease  herein  after 
mentioned.*' 

Among  a  variety  of  other  clauses,  the  lease  cdn- 
tained  the  following  regarding  meliorations : 

"  And  whereas,  by  the  foresaid  renunciation,  the  lease  gnntcii 
by  the  said  trustees  on  tbe  estate  of  Lovat,  is  considered  as 
having  expired  at  the  term  of  Whitsunday  last,  whereby  (he 
said  William  Fraser  is  entitled  to  meliorations  in  terms  thered 
to  the  extent  of  three  years*  rent  of  the  lands  thereby  let,  the 
said  yearly  rent  being  £18,  1.  2.  of  money  rent,  aad4Ob0]la 
of  barley  of  victual  rent,  and  is  entitled  to  the  further  sant  of 
d6182,  19.  1.  Sterling,  being  tbe  appreciated  value  of  biggingi 
and  dikes  upon  the  said  farm,  as  allowed  in  a  minute  of  tack 
granted  by  the  Commissioners  of  Annexed  Estates  in  fiivourof 
the  said  James  Fraser  of  Belladium,  and  allowed  also  by  the 
lease  now  renounced,  to  which  sum,  as  also  the  three  jrears'  rent 
for  meliorations,  the  said  William  Fraser  acquired  rights 
Therefore,  it  is  hereby  agreed  upon  between  the  parties,  thai 
at  and  as  soon  after  the  execution  of  this  lease  as  possible,  the 
whole  bouses,  biggings,  dikes  and  inclosures  upon  tbe  foreaaid 
possession,  shall  be  comprised  by  one  judicious  person  to  be 
named  by  each  of  the  parties  contractors,  agreeably  to  the  terms 
of  the  said  lease,  and  that  one  or  more  schedules  of  the  appr&* 
ciations  of  the  said  honses,  biggings,  dikes  and  iodosores^ 
shall  be  made  up  to  be  signed  l^  the  appretiators,  and  by  tbe 
parties  contractora,  and  reference  made  therein  to  this  taok^ 
whereof  they  shall  be  considered  as  part,  and  tbe  said  WiUiam 
Fraser  agrees  to  defer  all  demands  oa  tbe  said  Honourable 
Archibald  Fraser  or  his  foresaids,  on  account  of  the  said  meUe* 
rations,  until  tbe  expiry  of  this  present  tack ;  and  further,  the 
aaid  William  Fraser  binds  and  obliges  himself  and  bis  fore- 
saids to  keep,  maintain  and  uphold  the  said  honses,  biggings, 
dikes  and  indosurss  contained  in  the  said  states  or  achedoles 
in  equally  good  repair  and  condition,  as  abaU  be  tlierein  ea» 
pressed  during  tbe  whole  curreney  of  this  lease,  and  to  leave 
the  whole  in  the  like  good  condition  at  the  expiry  thereof,  it 
being  hereby  declared  that  the  said  William  Fraser  and  his 
foresaids  shall  then  and  not  otherwise  be  entitled  to  receive 
from  the  said  Honoorabla  Archibald  Fraser,  or  bis  foresaids,  er 
tbe  succeeding  tenant,  the  sums  mentioned  in  the  said  schedules 
or  estimates,  as  the  value  of  the  said  meliorations,  provided 
the  same  shall  not  exceed  the  said  three  years'  rent,  and  the 
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Ibrther  sum  of  J6122,  19.  1.  Sterling,  being  the  whole  meliore- 
tioot  allowed  by  the  raid  lease,  granted  by  the  said  trustees, 
provided  always  that  the  said  houses,  biggings,  dikes  and  in- 
closures,  shall  be  found,  in  the  manner  above  expressed,  to  be 
worth  that  sum,  and  also  provided  they  shall  be  found,  at  the 
expiration  of  this  tsck,  to  be  in  equnlly  good  condition  and  re- 
pair, and  worth  as  much  as  they  shall  be  found  and  stated  to  be 
m  the  said  scKedolea  and  estimates  made  at  the  commencement 
thereof.** 

Onthe  ground  that  the  allowances  above  mentioned, 
on  account  of  meliorations,  were  due  to  the  tenant 
under  this  clause  of  the  lease,  at  the  expiry  of  the 
tack  in  1821,  the  respondents,  the  surviving  executor 
and  residuary  legatee  of  Mr  William  Eraser,  in  1833, 
brought  an  action  before  the  Sheriff  of  Inverness- 
shire,  against  the  advocator,  as  representing  the  late 
Lovat,  for  payment.  A  record*  being  made  op  and 
closed,  the  Sheriff-substitute,  on  19th  June  1834,  pni- 
nonnced  this  interlocutor,  and  to  which  the  sheriff 
adhered: 

**  The  Sheriff-substitute  having  considered  this  process, — In 
respect  it  is  not  denied  that  the  houses,  biggings,  dikes  and  in* 
closures  on  the  farm  in  question  were  worth  a  sum  equal  to  the 
three  years*  rent,  and  to  the  further  sum  of  £122,  19.  1.  Ster* 
ling,  specified  in  the  lease  of  1802,  at  the  expiry  of  that  lease  in 
1821,  repels  the  defences:  Decerns  against  the  defender,  in 
terms  of  the  libel,  with  interest  from  three  months  after  the  ter- 
mination of  said  lease :  Finds  him  liable  in  expenses',  and  ap- 
points an  account  thereof  to  be  given  in.'* 

In  an  advocation.  Lord  Jeffrey,  on  2d  June  1835, 
pronounced  the  following  interlocutor : 

**  The  Lord  Ordinary  having  resumed  consideration  of  the 
debate,  with  the  closed  record  and  whole  process,  finds  that  the 
lease  of  1802  establishes  conclusively  that,  at  the  time  of  enter- 
ing into  it,  there  was  due  by  the  landlord,  for  meliorations  pre- 
Yioasly  made  and  ascertained  by  appreciation  or  otherwise,  to 
the  satisfaction  of  all  parties,  the  suni  of  £122,  19.  1.,  and  the 
amount  of  three  years*  rent  under  the  preceding  lease,  such  rent 
being,  for  each  s^ch  year,  j618.  1.  2.  in  money,  and  forty  bolls 
of  sufficient  barley,  the  growth  of  the  farm  ;  and  finds  that  the 
true  object  and  design  of  the  other  provisions  and  stipulations 
in  the  said  lease  of  1802,  touching  those  previous  meliorations, 
and  the  snm  then  due  therefor,  was  merely  to  fix  the  conditions 
upon  which  the  ultimate  payment  of  the  sums  so  specified  was 
to  depend;  those  conditions  being,  in  substance,  !«/,  That  the 
houses  and  fences  then  on  the  farm,  should  be  kept  up  till  the 
issue  of  the  new  lease,  in  as  rood  a  condition  as  they  were  at  its 
commencement;  and,  2</,  That  they  should  then  be  actually 
worth  the  sums  specified  in  the  former  appreciations ;  and  with 
these  findings,  remits  the  cause  to  the  Sheriff,  with  the  follow- 
ing instructions: — 1«/,  That  he  allow  the  parties  a  proof  of 
tteir  respective  allegations,  as  to  what  was  truly  the  value,  in 
lB3t\f  of  the  fences  snd  buildings  which  were  on  the  farm 
at  the  commencement  of  the  lease  in  1802;  and  2d,  That  he 
allow  tbe  pursuer,  if  so  advised,  to  bring  a  supplementary  action 
to  ascertain  and  recover  the  value  of  any  fences  or  buildings 
made  during  the  currency  of  tbe  said  lease,  which  expired  in 
1821,  and 'for  which,  in  terms  of  that  lease,  he  roa^  be  entitled  to 
compensation,  and  that  he  conjoin  such  action,  if  brougl^t  with- 
in two  months  from  this  date,  with  the  process  now  remitted  : 
Finds  neither  party  entitled  to  any  expenses  incurred  in  this 
Court ;  but  reserving  to  the  Sheriff  full  power  to  dispose  of  all 
daims  for  expenses  incurred  in  his  Cour^  both  before  and  sub- 
sequent to  the  advocation.*' 

His  Lordship  added  the  subjoined  note,  which  suf- 
ficiently explains  the  nature  of  the  advocators  pleas: 

**  It  seems  quite  impossible  to  adopt  the  pursuer's  (advoca- 
tor's) construction  of  the  clause  relied  on  in  the  lease  1802,  vis. 
that  it  merely  reciiet  the  stipulations  of  a  former  lease,  thereby 
renounced,  and  fixes  the  fitadrimufii  to  which  the  tenant  might 


be  entitled,  upon  proving  by  futurv  appreeiaihns  tbst  melion* 
tions  to  that  amount  had  been  made.     The  whole  structure  ud 
conception  of  the  clause  seem  to  be  exclusive  of  such  a  con. 
struction ;   inasmuch  as  the  right  to  tbe   J£I22,   19.  I.,  rbeiv 
mentioned,  is  put  upon  the  very  same  footing  with  tbe  right  of 
the  three  years*  rents ;  while,  with'respect  to  the  ;C1'22,  19. 1.. 
it  is  expressly  stated  to  be  *the  appreciated  value  ol  biggings  aid 
dikes,  allowed  in  a  minute  by  tbe  Commissioners  of  ^imrud 
Estates,  and  also  by  tbe  lease  now  renounced,'  &c.     It  is  ^. 
fectly  plain,  therefore,  that,  as  to  this  sum,  there  had  btfii  a 
regular  appreciation  at  a  former  period,  and  that  the  ainouat 
bad  been  finally   liquidated   to  the  satisfaction  of  all  paitm 
concerned,  and  though   no  mention  is  made  of  any  sucii  ap- 
preciation  having  been  formally   made  aa  to  the  tbree  yei;>' 
rents,  it  is  impossible  to  read  the  clause  without  seeing  ibit  it 
also  is  recognised  as  confessedly  due,  and  in  all  respects  in  tb« 
same  situation  with  the  sum  already  specified.     The  case,  there- 
fore, has  really  no  resemblance  to  that  of  M*Ra,  7tb  June  iB£ 
(6  Shaw,  9!^,)  referred  to  by  tbe  pursuer  (advocator)  inwbicii 
there  was  no  liquidation  of  the  claim,  by  acknowledgment  or 
otherwise,  but  a  mere  offer  to  prove  its  amount,  at  tbe  di%taocv 
of  twenty  years.     Tbe  pursuer  (advocator)  rested  a  ^ood  dnl 
on  the  stipulation  that  a  new  appreciation  should  be  made  u 
soon  after  tbe  lease  was  executed  as  possible, — and  on  tbe  vf- 
parent  neglect  of  this  stipulation.     It  is  to  be  regretted  certaialf 
that  it  was  neglected,  though  tbe  neglect  is  not  to  be  imputed  lo 
one  of  the  contracting  parties  more  than  to  tbe  other ;  but  tbe 
Lord  Ordinary  is  not  only  satisfied  that  its  insertion  in  the  ifise 
gives  no  countenance  to  the  pursuer's  (advocator's)  constnictioa 
of  the  leading  clause  already  noticed,  but  that,  according  to  ibr 
pursuer's  (advocator's)  own  admissions  on  the  record,  its  negied 
18  truly  of  no  consequence,  or  at  least  can  be  of  no  prejudice « 
Aim.   The  Lord  Ordinary  conceives  its  object  to  have  been  tbi». 
—The  appreciation  of  the  j£122,  19.  1.  had  been  made  Btitr 
years  before,  and  the  buildings  then  valued  might  hare  falltf  cf 
or  increased  in  value.    Then  the  subsequent  meliorations,  tlNe^t 
admitted  to  have  been  at  lea>t  equal  to  the  three  years'  rent  ac- 
knowledged to  be  due,  and  to  which  the  tenant's  claim  «i3 
limited,  might  have  been  worth  a  s^eat  deal  more.     But  it  m 
the  bargain  of  tbe  parties  in  1802,  that  these  liquidated  5sa$ 
should  not  be  paid  in  1821,  unless  it  was  then  shown,  not  ooU 
that  meliorations  to  that  amount  were  still  extant  on  tbe  fnxm, 
but  that  any  additional  meliorations  that   might  have  been  mdde 
before  1802,  had  also  been  kept  up  to  their  value  at  that  one; 
and  it  was  with  a  view  to  fix  the  actual,  and  possibly  tbe  fTcrt- 
tcettt  value  at  that  time,  that  a  regular  appreciation,  as  of  tU( 
date,  is  provided  for.     If  it  showed  a  greater  value  than  that 
previously  liquidated,  the  landlord  was  still  to  be  excused  fn>si 
paying,  unless  the  whole  of  that  value  had  been  kept  up  till  tbe 
end  of  the  lease,  while  in  no  case  could  he  be  made  to  pif 
more  than  the  specified  amount.     If  the  defender,  tberefonr, 
had  averred,  in  this  case,  that  in  1802  the  actual  value  of  (be 
meliorations  was  mych  greater  than  the  specified  sums  ocw 
sued  for,  but  had  been  afterwards  greatly  reduced,  be  nigbt 
then  have  resisted  the  pursuers*  claim,  even   though  he  ad- 
mitted that  in  1821  there  was  value  still  left  to  tbe  amount 
now  claimed.     But,  instead  of  this,  he  has  distinctly  aeemi 
(defender's  statement  of  facts,  art.  4)  that,  at  the  date  of  tbe 
lease  in  1802,  the  buildings  and  fences  on  the  farm  *  tnttnu 
worth  the  sum  claimed  now  by  the  pursuer,*  so  that  upoo  tkit 
view  of  the  object  of  tbe  appreciation  it  stands  admitted  that  be 
can  suffer  no  prejudice.     He  contends,  however,  no  doubt,  tbit 
on  this  assumption,  of  the  subjects  being  of  leu  value  in  \dOl 
he  ought  not  now  to  pay  the  sums  sued  for,  even  though  tbej 
might  have  been  worth  these  sums  in  1821 ;  because  the  sddi- 
tional  value  must  then  have  been  added  during  the  lease,  for 
which  he  cannot  be  made  liable  under  the  terms  of  this  sum* 
mons.     Substantially  it  appears  to  the  Lord  Ordinary  that  tbt 
defender  has  no  fair  interest  to  maintain  this  objection.    Since, 
by  the  lease  1802,  he  is  separately  bound  to  pay  for  melioratiorM 
made  during  its  curreney,  and  tbe  pursuer  offered  judicially  to 
discharge  all  claims  on  this  account,  on  reeeivtng  payment  of  tbe 
sums  now  sued  for.    But  the  deftiider  having  rejected  this  offer. 
and  refused  to  admit  (though  he  does  not  directly  deny)  tbit 
the  meliorations  extant  in  1821  (whensoever  executed)  were  trbly 
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worth  more  than  the  sums  now  daimed,  the  Lord  Ordinary  hut 
remitted  to  allow  a  proof  of  the  fact,  and  also  to  allow  a  siipple- 
mentaiy  action  for  the  later  meliorations,  in  case,  a(ter  proving  the 
requisite  value  to  have  been  extant  in  182 1,  it  should  not  be  clearly 
made  out  that  it  bad  all  been  created  prior  to  1802.  In  this 
Way,  and  in  this  way  only,  full  and  final  justice  Will  be  done  to 
(be  parties.  No  expenses  have  been  found  due  to  cfitber  party, 
because,  while  the  Lord  Ordinary  adopts  generally  the  pursuers^ 
construction  of  the  lease,  he  cannot  possibly  approve  of  the  She- 
riff deciding  without  proof.'* 

Both  parties  having  reelaimedy  the  Court  pronounced 
the  foilowiog  interlocutor : 

'*  In  respect  it  is  now  explicitly  denied  by  the  advocator,  tbift 
the  houses  and  feneet  on  the  farm,  at  the  expiry  of  tbe  lease  in 
1821,  were  worth  the  sum  of  j£  122,  19.  1.,  and  the  amount  of 
three  years*  rent  under  the  former  lease ;  Adhere  to  tbe  inter- 
locutor of  the  Lord  Ordinary,  with  these  variations,  that  the 
proof  to  be  allowed  by  the  parties  under  the  first  instruction  of 
the  SherifT,  «hall  apply  not  only  to  the  houses  and  fences  which 
actually  existed  on  the  farm  at  the  commencement  of  the  lease 
in  1802,  and  have  remained  unaltered,  but  also  to  such  of  the 
same  character  as  .Have  since  been  substituted  therefor;  and 
further,  remit  to  tbe  Sheriff,  with  power  to  dispose  of  the  ques- 
tion of  expenses  in  this  Court,  as  well  as  in  his  own:  Quoad 
uUra,  refuse  tbe  desire  of  both  reclaiming  notes." 

Lwrd  Ordinary^  Jeffrey. — Act,  T.  Mattland ;  JSneas  Macbean, 
W.S.,  Agent,  —  Alt.  Solicitor- General  (Cuninghame)  and 
Haadyside-;  A,  IX  Fraser,  W.S.,  Agent — Mr  Holland,  Cterk.^ 


26/A  June  1835. 
SscoND  Division. — (J.  R.) 

No.  340. — William  Dutch,  Stupender,  v*  Alexan* 
OER  Webster  and  hu  Agents,  Chargers* 

Process — Agent  and  Client — Expenses — Tkt  Lord  Ordinary ^  in 

an  advoeatkmt  kamng  pronourtoed  decree  with  erftentes^  and  dc 

cerned  Jor  the  egpemei  in  name  of  the  adoocaior's  agentt  /  and 

upon  this  decree  a  charge  having  been  given  to  the  uppotUe  party, 

who  thereupon  bronght  a  sutpension — Fount/ that  the  agent t  were 

entitled  to  have  their  names  teithdrawn  from  said  process  as 

ehargert,  in  resft^t  thaty  since  the  date  thereof^  they  had  obtained 

payment  of  their  account  of  expense*  from  the  other  charger, 

their  emphyer,  and  had  eonsefuently  no  farther  interest  in  the 

proceedings. 

In  an  advocation  at  the  instance  of  the  charger, 
Webster,  against  the  snspender,  the  Lord  Ordinary 
pronounced  decree,  with  expenses,  and  decerned  for 
the  latter  in  favoar  of  Messrs  Greig  and  Morton,  W.S., 
the  charger's  agents.  Upon  this  decree,  diligence  was 
raised  and  executed  against  the  suspender,  who  tliere- 
upon  presented  a  first,  and  afterwards  this  second  bill 
of  suspension.  After  the  reasons  of  suspension  and  an- 
swer«  were  given  ia,  the  chatters,  Greig  and  Morton, 
lodg^ed  a  minute,  in  which  they  craved  to  have  their 
names  withdrawn  from  the  process,  in  respect  their 
sole  interest  in  the  proceedings  arose  in  consequence 
of  the  decernitnre  for  expenses  in  their  favour,  which 
having  since  heen  paid  by  Webster,  the  party  prima- 
rily liable,  and  who,  as  charger,  undertook  to  defend 
the  legality  of  the  decree  complained  of  in  all  respects, 
[.here  was  no  longer  any  reason  for  the  suspension 
being  continued  against  them. 

On  iSth  June  1835,  the  Lord  Ordinary  (Jeffrey), 

*  Having  hetrd  the  counsel  for  tbe  parties  on  tbe  motion  con- 
rained  in  the  foregoiiig  minute,  finds  that  it  is  incompetent,  at 
:bis  atage  of  tbe  csnae,  for  the  chaigers,  Messieurs  Greig  and 
Norton,  to  withdraw  from  this  process;  but  that  the  same  must 


proceed  against  them,  as  partiea  chaigers  :     Appoints 
reasons  of  suspension  to  be  given  in  within  ten  days  from  this 
date,  and  revised  answers  thereto  within  ten  days  thereafter.*' 

On  a  reclaiming  note  by  the  chargers,  the  Court 
pronounced  the  following  interlocutor : 

"  In  respect  ot  tbe  minute  put  into  process  by  J^mes  Greig 
and  Charles  Morton,  agents  for  the  charger,  Alexander  Web- 
ster, recal  the  intei locator  sabrnitted  to  review ;  allow  the  said 
James  Greig  and  Charles  Morton  to  be  withdrawn  as  parties 
chargers  from  the  present  process,  as  at  the  l^h  April  1835, 
when  the  said  minate  was  lodged;  reserving  to  all  parties  all 
questions  of  expenses  in  this  process,  kinc  inde :  Quoad  ulrrv, 
remit  to  the  Lord  Ordinary  to  proceed  further  in  tbe  cause  as 
to  him  shall  seem  just" 

Lord  Ordinary,  Je^tej,—Act.  Rutherfurd  and  Semple;  J» 
L.  Woodman,  W.  S..  Agent,— Alt.  Dean  of  Faculty  (Hope) 
and  Solicitor- General  (Cuninghame);  Greig  and  Morton,  W.S., 
Agenu — F.  Clerk IJ.R,^ 

Zia  March  1835. 

HoDSB  or  Lords.— (G.  D.) 

(Speeches  taken  from  Mr  Gumey^s  Short-Hand  Notet.J 

No.  S41. — Mrs  Ann  Hamilton,  Appellant^  v.  The 
DuKB  OF  Hamilton  and  Brandon,  Respontient, 

Teinds — Sci pend<« Relief— CircMiii<<aiicM  in  which  A.  having 
txcambed  lands  with  B.  (who  was  the  titular  of  the  teinds  J  ;  and 
A,  hating  bound  himse^to  pay  to  B.  a  sum  for  nietuai  and  money 
teiwl^Held  (affirming  the  judgment  of  the  Court  of  Session), 
that  the  teind'duty  had  been  imposed  as  a  burden  to  equalise  the 
exchange  of  the  lands,  and  was  not  considered  as  free  teind,  so  as 
to  be  liable  to  be  allocated  upon,  primo  loco,yor  the  stipend  pay 
able  by  A. 

Mrs  Hamilton  was  proprietor  of  certain  acres  in 
the  haugh  and  parish  of  Hamilton,  immediately  ad- 
joining to  the  palace  of  Hamilton,  which  the  Ouke  of 
Hamilton  was  desirous  to  ohtain  by  exoambion,  in 
terms  of  the  Act  lOtb  Geo.  IIL  c.  51,  for  certain  por- 
tions of  the  lands  of  Bothwell  Park,  in  the  parish  of 
Bothwell,  which  formed  part  of  the  entailed  estate  of 
Hamilton.  As  the  Aet  limited  the  extent  of  land 
which  could  be  excambed  with  one  party,  varioas 
contracts  of  excambion  were  executed  between  the 
Duke  and  Mrs  Hamilton  and  various  Individuals,  in* 
to  which  contracts  Mrs  Hamilton  was  assieued  by 
dispositions  and  assignations  in  her  favour.  The  Duke 
of  Hamilton  was  titular  of  the  teinds  of  the  lands  of 
Bothwell  Park,  which  paid  no  stipend.  On  the  other 
hand,  a  considerable  yearly  stipend  was  payable  for 
the  haugh  acres  to  the  minister  of  Hamilton,  in  all 
the  contracts  of  excambion,  the  tenendas  was  ex- 
pressed as  follows : 

**  To  be  holden  of  and  under  the  said  Noble  Duke,  and  his  heirs 
of  entail  succeeding  to  him  in  the  dukedom  and  estate  of  Hamil- 
ton,  for  payment  of  tbe  duties  and  services  following,  vis.,  the 
sum  of  Is.  lid.  Sterling  in  name  of  feu-duty,  and  for  payment 
of  ten  pecks  two  lippies  meal,  and  5s.  9\fi.  of  money  in  name  of 
teind-duty,  and  that  at  the  terms  of  Martinmas  and  Whitsunday 
by  equal  portions,  &c. ;  and  these  for  all  other  burden,  exaction* 
question,  demand,  or  secular  service  which  can  be  anywise  asked 
or  demanded  furth  of  the  said  paru  of  the  lands  of  BothweH 
Park  before  disponed,  or  any  part  of  the  same,  m  all  time 
coming.** 

The  contracts  also  contained  a  clmose,  obliging  tho 
parties 

"  to  free  and  disbvrden  the  same**  (that  is,  the  lands  repectivety 
got  in  exchange)  <*  of  all  fea  and  teind-dttties,  mimster*s  stipsNd, 
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idiootiMiten*  Hdarfei,  ccm,  and  otkcr  pM\e  and  pwochU  bur* 
dens  with  wbieb  they  were  afl^ed,  at  and  preeedtng  tbe  aaid 
term  of  Wbitranday  1799.  which,  notwithstanding  tbe  date 
hemoff  is  hereby  dedarsd  to  have  been  the  terra  of  entry  to  the 
said  lands,  tdnds,  and  others  respectively  con?eyed,  the  dis- 

Sioees  being  respectively  bound  to  tree  and  relieve  each  other  of 
e  minister's  stipend  affecting,  or  which  may  affect  the  pro- 
perties reciprocally  got  in  exchange,  and  of  all  other  public  and 
Mrochial  burdens,  according  to  a  valuation  of  £16,  8.  10.  Scots» 
uom  said  term  of  entty.** 

The  report  of  the  Taloatortt  recited  in  the  extract  of 

the  Sheriff's  decree,  VDder  which  the  eoatracU  were 

exeentedt  ooockided  u  follows : 

**  Having  considered  both  quantity  and  quality  of  the  par- 
ties* respective  lands,  as  above  descrmed,  and  proposed  to  be 
exchanged,  we  are  of  opinion,  and  do  hereby  report,  that  the 
aaid  respective  lands  above  specified  are  of  equal  value,  and  the 
proposed  excambion  for  the  accommodation  and  benefit  of  the 
bnke,  and  equally  beneficial  and  commodioua  for  the  said 
William  Hamilton  ;--declariog  that,  as  .the  ground  proposed 
to  be  got  by  the  said  Duke  stands  burdened  with  5s.  3d.  4Hl2ths. 
Sterling  of  feu-duty,  payable  to  his  Grace  and  his  heirs  of 
entail,  and  I  boll  6  pedes  1  lippie  of  meal-teind,  and  £\.  lis. 
lid.  Sterling  of  money-teind  payable  to  the  minister  of  Hamil- 
ton, the  foPMaid  part  of  the  lands  of  Botbwell  Park,  proposed 
to  be  given  in  exchange  to  the  said  William  Hamilton  (which, 
be  it  observed,  were  not  burdened  with  a  feu-duty,  and  were 
not  allocated  upon  for  stipend),  fall  to  stand  burdened  with 
tbe  like  fen  and  tetnd-daties  payable  to  his  Grace  and  his  heirs 
ef  entail.  In  fdl  of  all  £bu  and  teind-dutiea  that  can  be  asked 
and  required  forth  of  the  said  parts  of  the  lands  of  Botbwell 
Ffeik,  and  each  party  paying  huid-tax  and  other  public  hardens 
cffeiring  to  tbe  valvaOoB  of  £40.  0,  10.,  as  tbe  proportion  of 
valuation  eorrasponding  to  the  foresaid  lands  in  tbe  haogb  of 
Hamilton,  belonging  to  the  said  William  Hamilton ;— declaring 
further,  that,  as  tbe  foresaid  lands  in  tbe  haugh  of  Hamilton, 
proposed  to  be  got  by  his  Grace  in  exchange,  as  aforesaid,  are 
not  thirled  to  any  miln,  therefore  the  lands  proposed  to  be 
given  off  to  tbe  aaid  William  Hamilton  ooght  also  to  be  free  of 
tbirlage.    In  wttncas,**  &c. 

A  process  of  )ocii}ity  of  the  stipend  of  the  parish 
^  Bothvrell  having  been  hrooffht,  and  an  interim 
scheme  prepared,  in  which  Mrs  Hamilton  was  classed 
SMBongp  those  heritors  who  had  prodoced  heritable 
rights  to  their  teinds,  and  was  hardened  pro  rata  of 
Mr  Seinds,  with  the  augmented  stipend — ^she  objected, 
mtw  ff^MT,  as  foHows : 

O^cHon  5.  **  The  teind-duty  payable  for  the  lands  of  Both- 
Well  Park,  being  free  teind  exigible  by  tbe  titular,  ought  to  have 
been  sJiscated  fer  stipend  prfmo  A>co»  whareaa  the  whole  burden 
has  bsea  hnfone^  spoa  Bus  HsmiltoD,  without  rogard  to  such 
a  priseipla  ii  allocation.  At  all  eventa,  the  augmentation  ought 
to  have  been  impoasd  on  Uie  titular,  as  liable  in  relief  to  Mrs 
Hamilton." 


In  support  of  this  objection,  Mrs  Hamiltoa 
ined,  tnat  the  some  payable  by  the  contracts  of  exr 
cambioB  to  the  Duke  of  Hamilton,  who  was  titular  of 
the  teipde,  ia  name  of  <'  victnal  and  money  teind," 
we»e  t»  be  regarded  as  free  teind,  and  fell  to  be  aU^ 
eated,  prmo  toeOf  with  the  stipend  effeiring  te  Mrs 
Hamilton's  lands—she  being  only  liable  to  be  allo^ 
4»ted  upon  ukimo  loco,  ia  so  far  as  she  had  heritable 
right  to  her  teindsk 

The  JDidba  of  Hamiken,  on  the  odier  hand,  con- 
tended, that  in  adjusting  the  excambion  of  the  lands, 
4le  eanstisig  husdena  of  the  esm  propelrtiy  were  trans- 


ferred to  the  other,  to  preserve  the  eqnalit3p'of  the  eac 
change— or  what  was  the  saoie  llwag,  knds  were  given 
esi  the  one  side^  of  the  precise  valoa  ( wilbeui  refer eace  I 


te  burdens)  of  thoee  given  oa  the  other,  Istving  csdi 
party  in  the  same  situation  as  to>  annual  burdenn,  is 
which  they  stood  before  the  exchange ;  bat  each  being 
liable  respectively  for  all  future  burdens  to  be  imposed 
on  the  lands  which  they  acquired  by  the  excambioa. 
This  plan  was  said  to  have  been  adopted  in  a  gres 
Variety  of  ezcambions  carried  through  by  the  prs- 
prietors  of  the  entailed  estate  of  Hamilton,  as  well  u 
in  those  under  discussion,  because  the  valuators,  tboo^ 
perfectly  acquainted  with  the  value  6f  the  lands,  migbt 
not  always  have  had  sufficient  data  for  correctly  tp- 
preciating  the  value  of  the  annual  payments.  The 
payments  in  question,  **  for  victual  and  mooey-teiod,** 
were,  therefore,  it  was  maintained,  not  free  teind  par- 
able to  tbe  Duke,  as  titular  of  the  parish  of  Bothveli 
(a  character  in  which  be  did  not  enter  into  tbe  con- 
kracts),  but  a  compensation  awarded  to  him  as  pro- 
prietor of  the  lauds  exchanged  for  certain  other  isod«, 
as  appeared  still  more  clearly  from  Mrs  Hamiltoa 
being  taken  bound  to  pay  the  stipend  affecting  her 
property,  over  and  above  the  teind-duty  therein  sped- 

On  7th  July  1828,  Lord  Newton,  Ordinary,  pro- 
nounced this  interlocutor : 

*'  Finds  that  the  burden  upon  Mrs  Hamilton,  in  ntsie  of 
teind-duty  by  tbe  contract  of  excambion  between  her  and  tie 
Duke,  being  free  teind  exigible  by  tbe  titular,  falls  to  be  lUo- 
cated  for  stipend  primo  loco :  Quoad  yttra,  finds  that  Mn 
Hamilton,  having  an  heritable  right  to  the  teinds  of  tbe  kadi 
excambed  to  her,  must  be  allocated  on  for  stipend  pari  ftn 
with  other  heritors  in  tbe  same  situation :  RepeU  the  cbno^ 
relief  by  Mrs  Hamilton  against  tbe  Duke,  of  augmentsRM 
that  may  fall  upon  her,  and  remits  to  the  clerk  to  rectify  tW 
locality  accordingly.** 

On  advising  a  reclaiming  note  against  this  isterlo- 
cotor,  the  Court,  on  8th  July  1828, 

*'  find  that  tbe  annual  burdens  or  teind-duties  in  tbe  s«\'cni 
contracts  of  excambion,  are  not  to  be  considered  as  free  itiai 
and  to  be  allocated  upon  for  stipend  yrima  toco,  but  mu«t  be 
paid  by  Mrs  Hamilton  to  tbe  Duke  of  Hamilton,  as  bis  a- 
elusive  property,  without  any  respect  to  the  allocstioo  of 
atipend  :  Recal  tbe  Lord  Ordinary's  interlocutor,  so  far  ai  in- 
consistent with  this  finding,  and  remit  the  cause  bad^  to  U 
Lordship  to  proceed  with  the  same.* 

The  cause  having  gone  back  to  the  Lord  Ordinary 
to  dispose  of  certain  other  objections  for  Mrs  Hamii^ 
ton,  his  Lordship  pronounced  this  interlocutor  oo  7th 
July  18S2: 

"  Having  considered  these  re-revised  objections  for  Mn  Hi- 
milton,  and  the  re-revised  answers  for  the  common  agent,  m^ 
tains  the  first  fbur  objections  within  stated,  and  in  respect 
the  fifth  olgsetion  has  in  sfftet  been  dieteniriiisd  by  the  Tint 
Division  of  the  Imier-Hoase,  lepela  tbe  said  fifth  o^ccoob. 
sad  remita  to  the  clerk  te  tettify  the  loetiitf  ■ecold•Dgl^  «i>^ 
to  report" 

.  Mrs  Hanilton  (with  the  view  of  rendering  sa  ap* 
peal  ooBupetent)  reclaimed  ag^nst  tbta  inlerloestor, 
in  so  far  as  it  repelled  her  fifth  objection  aho^  qootd 
The  Court,  on  20th  Noveasber  18S8» 

"  lo  respect  this  qaesthm  was  deCermined  by  the  Inteilw^f 
of  Court,  of  8th  July  1828»  and  that  the  awneis  Bevfis»> 
tind  that  tbe  Court  cannot  now  interpase»  and  therefore  l^ 
fuse  tbe  desire  of  this  reclaiming  note." 

Thereafter,  oa  9th  February  1833»  tbe  Lord  Or^ 
nary  approved  of  the  scheuM  prepared  aa  a  final  Isc*' 
Itty.    Mrs  Hamilton  then  sf>fealed  against  ail  (^ 
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fore^oing^  interlocotora,  except  that  part  of  Lord  Neir- 
toii'«  interlocutor  which  was  favourable  to  her ;  and 
$he  pleaded — I.  Teind-dnties  payable  to  a  titular  ar^ 
free  teind,  and  liable  to  allocation  for  stipend,  primo 
loco, — If.  There  is  no  specialty  in  the  contracts,  or 
in  the  circumstances  of  the  excambion,  to  exclude 
the  ordinary  rule  of  law  in  regard  to  teind-duties 
payable  to  a  titular,  and  to  entitle  the  respondent  to 
demand  payment  of  the  teind -duties  from  the  ap- 
pellant, without  reference  to  the  allocation  of  atipebd. 
On  the  contrary,  these  oontraets,  and  the  circumstanoes 
of  the  excambion,  plainly  imply  that  the  teind*datie8 
are  free  teind,  and  liable  to  allocation,  primo  loco. 

Lord  Brougham My  LordA,  in  the  case  of  HamiUon  0. 

Hamilton,  I  do  not  feel  it  necessary  to  go  at  length  into  the 
particulars  of  the  case,  and  therefore  shall  not  do  so  at  this  late 
boor  of  the  dajr.as  I  fully  concur  in  the  judgment  which  has  been 
pronounced  by  the  Court  below.  I  would  move  your  Lord- 
ships that  it  be  affirmed,  but  without  costs. 

The  following  judgment  was  pronounced : 

*'  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and  Tern. 
poral  in  Parliament  assembled,  that  the  said  petition  and  appeal 
be,  and  is  hereby  dismissed  this  House,  and  that  the  interlocu- 
tors, so  far  as  therein  complained  of,  be,  and  the  same  are  hereby 
affirmed." 

S.  B.  Jackson,  Jppdlanft  A>/tc/Vor.— Richardson  and  Con- 
nell,  JUiporuUiti*t  SsUciton. — [G.D.j 


1st  April  1835. 

HpOSE  OF  LoEDS. — (  6.  D. ) 

1^0. 342. — John  Jack,  Appellant^  v.  WihLiAM  Lyall, 

RespondenU 

Appeal,  Competeacy  of— Sutute,  6th  Geo.  IV.  c  120,  sec.  40 

.     — In, an  udyocaiion%  tks  Lord  Ordinary  having  fiumi  certain 

Jlacis  eslablithed  bjf  the  jjroof  led  in  the  Inferior  Court ;  and  the 

case  having  thereafter  been  carried  to  the  Inner- HouMe,  tohere, 

of  eoment  of  parties,  the  proof  was  held  repeated  in  a  declarator, 

and  the  actions  cot^oined,  whereupon  the  Court  adhered  to  the 

interioeuior  reclaimed  against  in  the  adpoeation,  and  astoiUied 

in  the  dedarator-^Jffeld  it  it  incompetent  to  appeal  on  the  mat' 

ters  of/actjound  in  the  Lord  Ordinarjf^s  interlocutor^  to  the 

effect  of  bringing  the  proof  under  the  consideration  of  the  House 

of  Lords* 

Servitude—- Stillfcide — Orcumstances  in  which  held  (affirming 

Cbe  judgment  of  the  Court  of  Session),  thai  a  party  had  aright 

o/eavetirop  along  a  certsun  boundary  wall* 

On  I5th  Septemher  1830,  the  appellant  presented 
a  petition  to  the  Magistrates  and  Linera  of  Paisley  in 
the  following  terms : 

«•  That  the  petitioner  is  proprietor  of  a  tenement  in  High 
Street  of  Paisley,  and  of  some  houses  at  the  back,  which  are 
Yioiinded  on  ibe  east  by  the  property  of  Mr  William  Lyall,  grocer 
in  Paisley :  That  the  petitioner  is  at  present  rebuilding  a  back 
roono,  and  some  doubts  are  entertained  by  the  petitioner  and 
jMr  Lyall  as  to  the  line  of  march  between  their  properties  and  their 
respectiye  rights,  and  therefore  he  wishes  a  visit  and  report  by  the 
Liners  of  the  buiigh,  and  a  sentence  by  your  Honours  thereon. 
May  it  therefore  ^ease  your  Honours  to  appoint  the  Liners  of 
the  bargfa  to  visit  the  premises,  and  report  aa  to  the  line  of 
march  between  the  properties  of  the  petitioner  and  the  said  Mr 
Williaai  Lyall,  and  their  respective  rights  of  property,  and  to 
approve  of  and  decern  in  terms  of  such  report ;  and,  in  case  of 
opposition,  to  decern  against  the  said  William  Lyall  for  ex- 
penses of  process ;  and  in  any  event,  to  determine  as  to  the  ex- 
penses of  calling  Liners.** 

The  respondent  lodged  answers,  in  which  ha  atated : 

*<  In  order  that  your  Honours  and  the  Liners  may  understand 
:he  nierita  of  this  eaae^  the  respondent  conceives  it  right  to  men- 

V01-.  VI  r. 


tion,  that  the  spot  of  ground  upon  which  the  petitioner  intends 
to  build  is  immediately  contiguous  to  the  west  wall  of  the  re- 
spondent's back  shop.  Now,  that  shop  was  formerly  a  thatched 
bouse  of  one  storey  in  height,  having  the  usual  drop  falling  to 
the  east  and  west,  and  of  course  having  a  drop  on  chat  part  of 
the  petitioner's  grounds  where  he  intends  at  present  to  make 
the  said  erection.  Afterwards,  and  within  the  years  of  prescrip- 
tion, Mr  John  Sheddan,  the  respondent's  predecessor,  raised  the 
West  wall  of  this  back  boose,  sloping  the  roof  for  about  1^  or 
14  feet  to  the  east,  but  sloping  the  rest  of  the  roof,  namely  that 
part  nearest  to  the  front  house,  to  the  west,  so  as  to  show,  in 
after  times,  that  he  had  an  ondoabted  right  to  the  nsual  drop 
along  the  whole  length  of  his  west  wall.  That  wall  still  re- 
mains; but  it  seems  that  the  petitioner's  predecessor  at  one 
time  made  an  obvious  encroachment  on  it,  inasmuch  aa  along  a 
part  of  the  wall,  and  where  the  respondent  has  clearly  a  right  to 
a  drop,  he  made  an  upright  erection,  joining  it  to  the  respondent's 
wall,  and  which  was  supported  by  a  four-inch*  wall,  built  on  the 
space  intended  for  the  eavedrop.  That  erection  has  been  taken 
down,  and,  in  place  of  asking  the  privilege  of  being  permitted 
to  rebuild  on  the  eavedrop,  and  to  hold  the  same  aa  a  toleranee» 
the  petitioner  now  pretends  to  have  acquired  this  ri^ht,  and  he  ^ 
is  now  calling  upon  your  Honours  to  protect  him  in  it.  To ' 
show  your  Honours  still  more  clearly  that  the  respondent  has  a 
drop  along  the  west  march  of  his  back  property,  it  roav  be  stated 
that  the  respondent  is  proprietor  of  a  three-storeyed  house  still 
further  up  the  close,  and  on  the  same  line  of  march,  having  the 
usual  drop  to  the  west,  also  upon  the  petitioner's  propertv.  This 
the  petitioner  all  along  admitted  to  be  the  case,  untU  this  action 
was  raised,  when  his  agent,  in  his  name,  declared  that  the  peti- 
tioner meant  to  dispute  this  right.  But  so  differently  did  the 
petitioner  himself  act  recently,  that,  in  erecting  some  cellers 
contiguous  to  this  place  to  be  roofed  in  under  the  drop,  he 
asked  permission  of  the  respondent  to  do  so,  and  agreed  to  grant 
his  holograph  letter  that  it  was  merely  a  tolerance,  b^  which  the 
respondent  could  at  any  time  challenge  it;  but  this  letter  he 
omitted  to  give,  and  it  seems  he  is  now  resolved  not  to  grant  it. 
But  this  shall  form  the  subject  of  an  action,  at  the  respondent's 
instance,  to  have  the  building  taken  down,  or  the  proper  obliga- 
tion executed  and  delivered." 

The  Liners  having  met  on  the  ground  on  28th  Sep- 
tember 1830,  reported  that  they  could  not  form  a 
judgment  without  proof.  Before  the  proof  was  led^ 
a  petition  was  presented  for  the  respondent,  praying 
that  the  whole  line  of  march  might  be  included  in  the 
inspection.  This  application  was  conjoined  with  the 
former,  and  a  proof  allowed  and  led ;  whereupon  the 
Liners,  on  3d  March  1831, 

*'  unanimously  find  that  the  said  William  Lyall  has  a  right  to  aa 
eavesdrop  along  the  whole  of  bis  west  boundary,  northward  from 
the  back  wall  of  the  houses  of  parties. fronting  the  High  Street." 

The  Magistrates  interponed  their  authority  to  this 
report  on  4th  March  18S1,  and  decerned  accordingly, 
and  found  the  appellant  liable  in  expenses.  The  ap- 
pellant then  presented  an  advoca^tion,  and  at  same 
time  raised  an  action  of  declarator,  to  hare  it  found 


I 


**  that  thi  said  property  belonging  to  the  pursuer  extends  east- 
ward to  the  said  march  dike,  and  that  he  is  entitled  to  build 
erections  of  any  kind  whatsoever  close  thereto,  without  allowing 
to  the  said  defender  any  room  for  an  eavesdrop  to  any  bnilding 
which  he  has  erected,  or  may  erect  upon  the  said  line ;  that  the 
said  defender  and  his  predecessor  bad  no  right  to  encroach  upon 
the  property  of  the  pursuer  by  the  erection  of  the  said  two 
houses  whose  roofs  extend  beyond  the  line  of  march  fixed  by  the 
said  wall,  and  that  the  said  defender  ought  and  should  be  decern- 
ed and  ordained  to  pull  down  and  remove  the  said  bouses,  ,so  far 
as  thev  form  encroachments  as  aforesaid ;  or  otherwise,  chat  he 
should  be  decerned  and  ordained  to  pay  to  the  pursuer  the  sum 
of  jC  1000  in  name  of  damages  sustained,  and  to  be  sustained, 
by  him,  by  and  through  the  said  iilepl  encroachment ;  or  other- 
wise, that  the  only  existing  and  avaihible  exception  to  the  pur* 
sner's  right  to  his  sud  property,  close  up  to  the  said  division 
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wall,  and  throughout  the  whole  line  thereof*  and  a«  far  af  the 
same  extends,  consista  of  the  aaid  two  houses  which  the  defen* 
der,  or  his  predecessors  or  authors,  have  erected  on  the  said  lii)a» 
and  that  to  the  extent  of  the  form  and  situation  which  aiich 
houses  at  present  enjoy ;  or  otherwise^  that  the  porsner  has,  by 
his  original  tested  right,  or  at  least  by  an  acquired  right  of  ser* 
Titttde,  the  sde  and  elusive  right  to  the  whole  existing  stancea 
and  situations  occupied  by  all  the  beck  houses  which  hia  prede* 
cessors  erected  on  his  said  property,  and  whioh  extend  cloee  up 
to  the  said  division  wall,  and  may  use  the  same  for  these  erec- 
tions, or  for  any  erections  he  may  think  proper*  or  at  least  for 
any  erections  of  a  nature  similar  to  those  presently  equating*  and 
that  in  all  time  to  come." 

In  the  advocation,  the  Lord  Ordinary  (Medwyn), 
on  20th  June  183?|  pronounced  this  interlocutor  and 
note: 

**  In  respect  it  is  fully  estabfished,  that  the  house  marked  G  on 
the  plan  was  originally  thatched,  with  a  drop  both  to  the  east 
and  west :  That  it  had  also  two  windows  to  the  west :  That 
subsequently  it  was  repaired  and  slated,  and  the  south  part  of 
the  roof  sent  the  west  water  into  the  pursuer's  grounds  on  the 
west,  while  the  north  portion  of  the  roof  was  made  a  pavilion 
foof»  shedding  to  the  east  by  a  leaden  gutter,  which  it  is  proved 
the  pursuer's  predecessors  undertook  to  pay  for :  That  the  three 
storey  house  £  (should  be  F)  was  built  five  inches  within  the 
line  of  the  defender*a  property  for  a  drop  on  the  west:  That  the 
cellar  £  was  built  in  a  line  with  the  wall  of  the  said  house,  and 
also  within  the  line  of  march :  That  the  west  side  water  of  the 
roof  of  the  building  F  is  carried  off  to  the  westward,  as  it  also 
was  when  it  was  a  thatch-roofed  building :  That  there  is  a 
acaroement  in  the  wall  on  the  west  side,  and  that  as  it  was  at 
the  inspection  patrtially  covered  with  sand  and  stones,  this  ac- 
counts for  the  apparent  contradiction  by  those  witnesses  who 
state  that  they  never  saw  any  such ;  and  this  scarcement  cannot 
be  supposed  to  have  been  mistaken  by  the  witnesses  for  the 
loose  pavement  stones  which  the  pursuer's  witnesses  say  were 
piled  up  at  the  wall,  which  rather  leads  to  the  supposition, 
that  thou^  the  coal  cellars  on  the  pursuer's  property  were  built 
up  to  the  division  wall,  it  was  known  that  there  was  no  right 
to  occupy  the  cellars  with,  coals  up  to  that  wall :  .That  the  brick 
wall  which  has  recently  been  taken  down  by  the  pursuer,  waa 
built  by  the  defender's  predecessor,  Sbeddan  :  and  it  was  stated 
by  one  witness  that  he  said  it  was  done  to  preserve  his  drop 
and  keep  people  off  faih  windows,  and  that  the  said  wall  was 
finiahed  before  the  building  B  was  made- to  rest  upon  it.  The 
direct  evidence  of  this  fact  being  only  met  by  coiyectural  evi- 
dence on  the  other  side,  of  persons  who  give  it  as  their  opinion, 
that  the  wall  could  not  have  been  subsequently  made  to  receive 
the  roof, — Repels  the  reasons  of  advocation ;  remits  timplicUert 
and  deoema;  finds  expenses  due ;  allows  an  account  Hiereof  td 
be  given  in ;  and  remits  the  account,  when  given  in,  to  the  audi- 
tor^ to  be  taxed  and  revort 

*'iVeli^— An  objel^^n  of  competency  baa  been  atarted, 
which  did  not  occur  to  the  parties  till  the  cavae  came  into  thia 
Court.  The  objection  of  incompetency  in  the  Inferior  Court 
was  altogether  different :  That  the  counter  application,  at  the 
instance  of  the  defender,  was  already  the  subject  of  discussion 
in  bis. application  for  interdict  This  is  now  given  up ;  but  the 
liord  Ordinary  does  not  hold  that  a  party  cannot  in  thia  Court 
raise  a  pfea  of  incompetency,  which  was  not  stated  in  the  In- 
ferior Court,— far  from  it ;  but  he  oonsidera  the  omission  to 
plead  the  preaent  plea  of  incompetency  in  the  Inferior  Court  as 
a  proof  that  such .  questions  by  practice  are  held  competently 
entertained  there;  and  indeed  the  Lord  Ordinary  can  see  no 
objection  to  the  action  so  far  as  it  goes.  There  is  no  question 
here  aa  to  the  taking  down  encroachments.-»See  case  of  Neilson 
su  Vallancci  lOth  December  1828.  The  Lord  Ordinary  haa 
ftudied  this  long  proof  with  the  utmost  attention,  and  he  sees  no 
ground  for  doubting  the  unanimous  opinion  of  the  Liners,  who 
also  had  the  advantage  of  a  personal  inspection  of  the  subjects. 
As  there  is  a  declarator  between  the  same  partiea,  which  Lord 
Newton*  however,  had  determined  was  not  to  prevent  the  de- 
cision of  the  present  question,  the  Loid  Ordinary  would  have 
been  well  pleased  if  he  could  have  remitted  the  case  without 


stating  the  facta,  which  seem  established  by.  the  proof;  bet  tlai 
the  Judicature  Act  forbida." 

The  appellant  having  reclaimed,  againftt  this  inter* 
loGUtor,  Lord  FuHerton  made  aTiaandom  to  theCoart 
with  the  action  of  declarator,  aod  tbeae  proceaaei  wen 
of  conaent  of  partiea  conjoined,  and  tlie  proof  led  b 
the  adTocation-  held  ag  repeated  in  the  action  of  de- 
plaraton  Thereafter,  qn,  advising  mioatea  of  debate, 
the  Conrt,  on  I2tli  June  1834, 

**  Adhere  to  the  interiocutor  rechdmad  agriiMt»  and  refine  the 
deaire  of  the  note ;  and  in  the  deelalrato^  assoilzie  (torn  tlie  ooiw 
elusions  thereof  and  decern :  Of  new,  find,  expenses  du«  io  the 
conjoined  actions  to  the  respondent  and  defender,"  he- 

The  expenses  were  taxed  at  £159,  Ids.,  aodd^ 
cerned  for  on  4th  July  1833. 

The  appellant  then  appealed,  pleading^—L  That  lie 
was  unlimited  feudal  proprietor  of  the  groond  over 
which  the  right  of  earesdrop  was  claimed,  and  bad 
exclusively,  possessed  it  for  forty  years. — IL  That  the 
titles  ef  neither  party  contained  any  reservation  or 
right  of  serritude  in  favour  of  the  respondent,  nor 
had  the  respondent  acquired  any  such  right  bj  pos- 
session, and  though  he  had,  it  was  merely  for  a  few 
feet  at  one  part  of  the  boundary  wall,  and  oMist  be 
restrieted  aceordtiig1y.-^IlL  Thai  sspposing  the  le* 
spondent  to  have  acquired  to  any  extent  a  prescrip- 
tive right  of  servitude,  it  must  be.  burdened  and  qua- 
li6ed  by  all  the  existing  rights  of  the  appellant,  a 
proprietor  of  the  range  of  houses  wiiich  had  exi^tol 
for  above  forty  years,  dose  up  to  the  wall  in  questioo, 
and  therefore  the  ititerdict  obtaiifed  by  the  respond) 
against  the  appellant's  rebuilding  one  of  these  hoosa, 
must  be  itecalled,  otherwise  it  would  follow  that  lb 
appellant  might  be  compelled  to  take  down  dU  tlw 
others. 

The  respondent  pleaded — I.  That  t)ie  right  of  ap- 
peal was  cut  off  by  the  Statute,  6  Greo.  IV.  c.  120, 
sec.  40,  which  enacts,  that  when  a  praof  haa  been  kd 
in  the  Ifif^ior  Court,  the  Court  of  Session  shall,  in 
reviewing  the  judgment,  specify  the  facts  found,  sod 
the  decision  of  the  Cburt  of  Session  ahall  be  sabJKt 
to  appeal^  '*  in  so  far.  oul v  as  the-  same  depends  on, « 
is  affected  by  matter  of  law,  but  ehallyiA  so  far  as  re- 
lates to  the  facts,  be  held  to  have  the  force  and  eiict 
of  a  special  verdict  of  a  jury,  finally  and  condn^rely 
fixing  the  several  matters  specified  in  the  iaterJoeotor." 
— 11.  That  the  judgments  of  the  Iii{ei*ior  Court  aod 
Court  of  Session  were  well  founded,  both  in  fact  and 
in  law. 

Lord  Brougham. — My  Lords,  in  the  case  now  under  eonsidm* 
tion,  there  are  two  questions  raised  by  this  appeal ;  tbe  fK 
whether  we  are  entitled,  under  the  Judicature  Act  of  the  6tli  of 
George  the  Fourth,  to  go  into  tbe  merits  of  the  case,  aod  tlie 
evidence ;  and  the  second  is,  whether,  if  we  are  excluded  fvm 
looking  into  the  evidence^— whether  or  not  there  b  matter  of  hff 
now  beibre  us,  from  the  decision  of  the  Court  below  by  app«4 
which  will  entitle  you  to  reverse  that  decision  ?  Upon  the  ^ 
I  have  already  stated  my  opinion,  in  several  observations  wfaiefc 
I  have  thrown  out,  and  I  must  say  that  I  have  h<»rd  notliiogv 
shake  it,  or  affect  it  in  the  slightest  degree ;  that  this  case,  il* 
though  not  within  the  express  terms  of  the  Act  of  George  tbe 
Fourth,  is  plainly  and  clearly  within  its  intention.  If  we  w«t 
allowed  to  go  into  the  evidence,  upon  the  footing  of  its  UH 
not  evidence,  and-  interlocntor  in  thia  parocnlar  aetiWr  bat 
eridenoe  and  interlocutor  in  another  action,  which  was  to- 
wards conjoined  with  this,  we  ahould  have  a  door  c^  to  ioos* 
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doce  ill  the  bearings  of  the  proof  to  be  discussed  at  the  bar 
before  us  who  bad  seen  aone  of  the  witnesses  any  more  than 
the  Court  below  had  seen  tliem.  At  present,  the  practice  is 
confined  to  the  Court  below ;  and  they  may,  in  such  cases,  pro- 
ceed to  a(^'ndicate  upon  charges,  without  seeing  the  witnesses* 
and  wc  are  precluded  from  that  by  the  exigency  of  the  suit. 
That  would  become  utterly  unavailing  to  shot  oat  such  proofs  at 
the  bar,  if  the  appeRant  was  successful,  because  the  interlocutor, 
which  has  the  force  of  a  special  verdict,  did  not  happen  to  be 
takeiior  proceeded  in  in  the  action  of  declarator,  as  well  as  the 
action  of  advocation ;  if  that  was  to  be  deemed  sufficient  to  fVos- 
trate  the  provision  making  the  interlocntor  final,  the  provision 
itself  would  be  entirely  evaded.  What  is  it  that  is  before  us 
by  appeal  ?  Is  it  not  the  interlocutor  and  the  evidence  es- 
sentially;  because  the  evidence  was  imported  into  the  minutes 
signed  by  Mr  Jack's  counsel,  and  all  the  proceedings  and  the 
proofs  were  imported  into  the  declarator ; — then  that  joined  the 
two  actions  together,-»they  were  substantially  in  the  same  mat- 
ter,—that  let  in  the  evidence,  and  the  interlocutor,  and  the  find- 
ing of  Lord  Medwyn,  otherwise,  observe  what  follows,  the  Court 
of  Session  proceeded  to  deal  with  the  declarator,  without  any 
e>idence  at  all ;  but  the  evidence  was  itnported  into  it,  and  it 
became  one  action.  The  joinder  of  the  two  by  consent,-^the 
importing^  the  evidence  and  interlocutor  info  the  declarator, 
was  the  bringing  it  within  th9  scope  of  the  Judicature  Aet  of 
the  6th  of  Geoi^ge  the  Fourth.  The  interlocntor  was  not  merely 
upon  the  advocation^  in  which  the  Act  makes  it  in  terms  a  spe- 
cial verdict,  but  also  upon  the  declarator,  which  h  joined  with 
tbe  advocation,  making  it,  by  virtue  of  that  joinder,  a  special 
rerdiet,  and  excluding  the  consideration  of  the  evidence  in  that 
as  well  a^  the  other.  There  is  no  doubt,  itpen  this  part  of  the  case, 
tbat  it  is  against  the  appellant,  and  we  are  bound  by  the  proceed- 
ings at  law ;  b«t  tbe  special  verdiet  may  not  lead  to  the  conduaiofi 
wbich  the  Court  came  to  in  favour  of  the  respondent,  and  against 
tbe  appellant;  and  that  raises  the  second  question,  whether  or  not 
it  baa  been  rightly  dealt  with  or  decided  in  the  Court  below.  Then 
we  are  bound  by  tbe  findings,  in  point  of  fact,  of  the  Lord  Ordi- 
na^;  and  let  us  look  for  one  moment  to  the  course  to  be  pursued, 
when  it  is  said  this  action  is  merely  in  tbe  nature  of  a  right  of  ser- 
vitode,  and  that  a  defence  of  that  was  easement  or  servitude  in  the 
other  party,  and  that  it  was  always  treated  so  in  the  Court  below, 
^we  must  look  to  tbe  pi oceedinga  ib  tbe  Court  below ;  and  air 
though  I  find  tbe  word  servitude  occur  very  rareljr»  I  will  show 
you  in  what  way  it  is  treated  as  servitude.  Nothing  is  better 
known  than  tbe  coarse  of  proceeding  in  Scotland  to  protect  you 
from  servitude,  both  by  your  neighbour,  or  as  establishing  your 
own  elaim  to  freedon  firom  servitude.  Vou  may  haveadedara- 
tory  action  to  establish  servitude,  or  to  declare  your  premises 
free  from  the  ri^bt  of  tervitode ;  and  ;f^u  may  have.  On  the  other 
hand,  an  action  in  tbe  nature  of  an  action  for  trespass,  complain- 
ing of  the  person  exercising  tbe  right  of  servitude  over  your 
groood ; — ^yoo  bring  an  aetion  of  trespass ;  and  where  the  person 
claiias  usage,  be  may  set  up  a  right  of  way  in  his  justification, 
althoogh  we  ia  EngUuid  have  no  action  of  that  usefbl  and  eon- 
venient  kind,  called  a  declaratory  action  in  the  law  and  practice 
of  Scotland.  Was  that  the  course  of  proceeding  adopted  here, 
either  by  Mr  Jack,  by  bringing  the  matter  into  the  Court  below, 
or  was  ic  even  the  course  adopted  above,  exclusively  adopted  bv 
the  other  party.  I  do  not  mean  to  say  that  Mr  Lyall  did  not  speax 
of  servitude,  and  claim  the  right  of  eavesdrop,  bat  was  it  the  only 
ooune  pursued.  You  must  prove  that,  to  tie  you  dowi^  to  forty 
years'  usage.  No  such  thing ;  it  is  not  an  action  of  declarator  of 
freedom  from  servitude,— it  is  not  in  the  nature  of  an  action  of 
trespass,  but  it  is  an  action  of  lining  which  Mr  Jack  appears  to  me 
to  have  brought.  Here  we  have  the  petitioner  as  proprietor  of  a 
tenement  and  some  houses,  bounded  by  tbe  east  by  the  property 
of  Mr  LjalL  Ob,  saya  tbe  appellant,  be  ts  admitting  he  is  not 
bound,  because  be  sets  fortbt  the  boundavy*  When  I  say  that 
Diy  close  is  bound  bv.  your  property,  I  do  not  give  you  a  right  to 
the  boundarv  ;-^pernap8  I  may  say  your  property  to  the  east  of 
nune  is  the  bouodary;  but  the  question  may  very  likely  be,  how 
the  line  is  to  run  betweeri  us.  It  is  stated  here,  that  the  peti- 
tioner is  at  present  rebuilding  a  brick  wall,  and  some  doubts  are 
entertained.  Now,  observe  tbat  this  is  what  is  called  a  claim  of 
^tviiude,  and  some  doubts  are  entertained  as  to  the  line  of 


march  between  their  properties  and  their  reapocti^  rights*    Ser- 
vitude would  Just  proceed  on  the  opposite'  of  this.     It  would  say 
— "  Whereas  there  is  no  doubt  as  to  the  boundary  of  the  two, 
contiguous  premises, — whereas  this  is  the  bounihiry  wall — thq. 
common  boundary ;  yet  true  it  is,  that  A.  B.  claims  a  right  of 
servitude  to  his  premises  over  mine ;  therefore  I  claim  to  have  it 
declared  that  I  am  not  subject  to  the  easement.**    So  if  it  was 
put  in  the  nature  of  an  action  of  trespass,  I  say  **  that  he  has  tiea* 
passed  over  my  land,  and  I  claim  reparation  for  that  trespass." 
Sut  that  is  not  the  case  here,  where  there  is  a  dispute  as  to  the 
line  of  march ;  therefore  he  wishes  the  visit  and  report  of  thej 
Liners,  and  sentence.     The  Liners  being  the  Council  of  the 
Dean  of  Guild,  it  was  peculiarly  appropriate  to  the  LlTiers  to 
deal  with  the  question  of  boundary;  but  what  have  the  LiUera 
to  do  with  the  question  of  servitude  ?'    It  is  the  Court  that  hoj^ 
to  deal  with  the  question  of  servitude.  When  they  have  said  hov^ 
far  the  boundary  goes,  then  arises  tbe  que$tion,  whether  the  man 
upon  tbe  east  of  the  Iriie  has  a  right  to  come  unto  the  west  to  m% 
close.     It  is  after  that  has  been  ascertained  that  the  question  off 
servitude  can  arise.     The  petition  says,—."  May  it  therefore 
please  your  Honours  to  appoint  the  Liners  of  the  burgh  to  visit  th^ 
premises,  and  report  as  to  the  line  of  march  between  tbe  proper- 
ties of  the  ])etitioner  and  the  said  Mr  WlUiaui  Itjt^,  and'  tneuf 
respective  rights  of  property."    The  respondent  in  bis  answer^ 
sa^,  *'  That  the  shop  was  formerly  a  thatched  house  of  one  storej^ 
in  height,  having  the  usual  drop  falling  to  the  east  and  west,  an4 
of  course  having  a  drop  oa  that  part  of  the  pejtitioner*s  grounds 
where  he  intends  at  present  to  make  the  said  erectibn  afterwards^ 
and  withlti  tbe  years  of  prescription.*'    He  is  dawiing  it  in  a  way 
that  precludes  preseription.     It  is  Mr  Lyall  who  is  presumed  to ;. 
Set  up  the  prescription.     The  respondent  then  goes  on-  to  say, 
"  that  Mr  John  Sheddan,  the  respondent's  predecessor,  raised  the 
west  wall  of  this  back  house,  sloping  the  roof  for.  about  twelve 
or  fourteen  feel  to  the  east,  but  sloping  tbe  rest  of  the  roof^ 
namely,  that  part  nearest  to  the  front  house  to  the  west,  so  as  Ui^ 
show  in  af^er  times  that  he  had  an  undoubted  right  to  the  usual 
drop  along  the  whole  length  of  his  west  walU**    Then  he  goes  on 
with  other  matter  of  the  same  sort,  to  show  your  Lordships  that 
it  is  not  confined  to  the  claim  of  servitude.    But  let  us  procee4 
to  see  what  was  done :    The  petition  is  acceded  to,  and  the 
parties  are  at  issue  before  the  Liners  on  the  boundary  question. 
The  Liners  then  report,  that  having  visited  and  inspected  the 
subject  in  dispute,  they  can  form  no  judgment  until  a  proof  is 
allowed ;  and  they  recommend  a  proof  and  a  competent  land-sur- 
veyor to  be  appointed.    Then  comes  the  cross  petition  of  Mr 
Lyall ;  and  how  does  he  view  it.     The  conclusion  that  he  arrives 
at  is,  *'  that  if  this  is  persisted  in,  it  may  give  rise  to  other  dis^ 
putes ;  and  as  it  would  be  advisable  to  have  every  matter  coor 
nected  with  the  marches  of  parties  settled  and  denned,  the  pre- 
sent application  is  made  for  that  purpose."    Much  that  is  relied 
upon  in  these  expressions,  rests  upon  the  boundary ;  and  it  i$ 
perfectly  consistent  with  the  eavesdrop  being  claimed,  not  jure 
servitude,  but  Jure  claminio.     t  may  have  eavesdrop  from  my 
wall  into  my  garden ;  then  this  is  property,  and  not  servitude ; 
but  if  I  have  eavesdrop  into  your  garden,  that  becomes  ser- 
vitude ;  if  I  claim  eavesdrop  along  my  boundary,  the  question 
just  is,  what  my  boundary  is.     If  my  boundary  is  disputed^  then 
I  claim  it  either  as  servitude  or  dominbn,  according  as  the  eaves- 
drop falls  into  my  property  or  ^ours ;  that  is  equivoral,  and  proves 
nothing,  and  must  be  taken  with  regard  to  what  had  gone  before 
Mr  Jack's  process  of  lining.    Then  the  Liners  of  tbe  borough 
are  appointed  to  examine  the  subject ;  and  the  Liners  report, 
**  that  having  visited  and  inspected  the  sul^ject  in  dispute,  and 
heard  parties'  procurators,  report  that  they  can  form  no  judge- 
ment upon  the  question  at  issue,  till  proof  ts  adduced  by  parties 
of  their  several  allegations ;  and  they  recommend  that  the  pur- 
suer be  allowed  a  proof  of  the  facts  stated  in  his  petition  and 
pleadings,  and  that  the  defender  be  allowed  a  proof  of  the  fBCt^ 
stated  in  his  coodescendenee,  and  that  both  parties  be  allowed  a 
conjunct  probation."    They  do  not  report  of  it  more  correctly  a? 
they  ought  to  have  done  upon  the  lining,  and  that  gives  rise  to 
the  whole  difficulty  or  obscurity,  if  there  be  any  in  this  case. 
They  ought  to  have  reported  what  the  line  was ;  and  it  has  been 
matter  of  doubt  what  they  really  had  referred  to  them — whether 
it  was  the  boundary  question,  or  the  question  of  servitude ;  in<« 


THE  SCOTTISH  JURIST. 


[April 


•Cesd  of  tbaC;  tbey  tiike  a  complex  view  of  the  jubjecfr  and  re- 
port, in  thi»way» — *^but  nevertheless,  they  examined  into  the 
ooondary.'*'  The  Bailie  finda  according  to  the  report  of  the 
Itinera;  and  then  there  is  an  adjudication  and  a  bringing  the 
Batter  before  the  Court  of  Session,  whence*  I  am  sorry  to  sav,  it 
comes  here,  although  I  do  not  object  to  the  parties  trying  it  wnere 
they  like,  if  they  choose.  If  you  look  to  the  condescendence  of 
'William  LyalU  p>  &  of  the  appellonfs  case,  I  have  marked  four 
•everal  articles,  in  which  he  treats  it  as  a  boundary  question,  and 
BoC  aa  a  question  of  servitude.  The  articles  8,  4,  5,  6,  appear 
to  me  to  put  in  issue  the  boundary  questign,  rather  than  the 
question  of  servitude ; — servitude  is  mentioned  in  the  first  article, 
and  again  in  the  course  of  the  proceedings ;  but  if  it  be  said  that 
Mr  Lyall  has  treated  it  as  servitude,  let  us  see  how  Mr  Jack, 
the  appellant,  treats  it.  He  cannot  deny  what  was  said  in  the 
Court  below ;  and  at  folio  3,  there  is  this  distinct  and  articulate 
averment  on  the  part  of  Mr  Jack  himself:  **  That  the  pursuer 
formerly  brought,  and  has  in  dependence  in  this  Court,  an  action 
at  bis  instance  against  the  defender,  relative  to  the  march  or 
■larches  in  dispute  here,  and  that  it  would  have  been  perfectly 
regular  and  competent  to  have  introduced  into  that  action  the 
runclusiona  of  the  present.**  Now,  that  is  his  own  ailment. 
Thea  here  is  another  passage, — **  That  the  defender  is  entitled 
to  sell  the  ground  that  belonged  to  his  predecessors  and  authors, 
liecaose  he  bought  it,  and  is  infeft  in  ir,  and  was  and  is  entitled 
to  build  OD  the  sites  of  the  houses  erected  by  them  :'*  That  is 
all  in  dominioy  not  in  servitude ;  and  he  claims  the  brick  wall  of 
five  or  six  inches,  as  if  he  'had  built  the  wall  himself, — that  is 
not  servitude.  To  show  you  that  I  had  a  right  to  drop  water 
there,  I  did  more  than  drop  water  there ;  for,  thirty-five  years  ago, 
fhe  person  from  whom  I  take  my  title,  actually  built  a  brick, 
wall ;  and  it  is  very  hard  that  I  cannot  drop  water  in  a  place  where 
I  have  a  right  to  build  a  wall.  That  is  the  point  in  dispute ; 
and  it  is  not  denied  on  the  other  side,  and  I  state  this  to  show 
that  it  is  not  servitude  alone,  but  dominion  that  was  in  question. 
Now  I  have  to  make  this  observation  t  If  I  was  to  scan  and  spell 
every-  word  of  Lord  Medwyn*s  int^locutor,  perhaps  I  might  say 
there  ia  one  part  of  it  not  quite  consistent  with  the  rest,  or  dis- 
tinct from  the  rest;  but  I  pray  your  Lordships  to  consider  what 
•ort  of  a  question  you  are  now  having  ai^ued  before  you,  and 
whether  or  not  it  is  one  in  which  you  ought  to  have  given  some 
credit  to  the  finding  in  the  Court  below,  so  unanimous,  so 
aniforir,  and  all  the  different  authorities  who  have  dealt  with 
the  question,  one  after  the  other  in  succession  ;  first  we  have 
the  Bailie, — that  is  nothing*  for  he  goes  with  the  Liners ;  but  I 
]p!ace  very  great  reliance  on  a  question  of  this  sort,  upon  the 
authority  of  the  Liners :  In  a  question  of  this  sort,  where  I 
liuve  not  seen  the  witnesses  examined,  neither  did  the  Court  of 
'Session  nor  Lord  Medwyir,  and  probably  the  Liners  did  not  see 
them ;  but  the  Liners  aie  persons  of  skill  and  experience,— it  is 
their  office  to  attend  to  these  sorts  of  controversies,  and  they  are 
a»  good  as  witnesses  themselves.  It  is  aa  if  one  half  of  a  jury 
kad  had  a  view  of  the  premises,  and  the  rest  of  the  jury,  their 
fellowa  in  the  box  upon  a  doubtful  matter  which  was  left  io 
•ttspense  upon  the  evidence  of  the  witnesses  examined  before 
the  Court  and  jury,  had  said  to  their  fellows,  **  you  have  had 
your  view,  what  do  you  say  upon  this  subject  ;** — there  are  so 
jnany  things  that  cannot  be  told  by  witnesses, — so  many  things 
where  a  man*s  impression,  on  seeing  the  spot,  is  decisive,^so 
many  thirigb  of  this  sort,  that  the  Liners  are  as  good  as  wif- 
aesses.  I  therefore  consider  it  as  a  question  peculiarly  appro- 
"j^riate  for  such  a  tribunal,  and  that  the  evidence  taken  before 
them  justified  the  finding  of  the  Lord  Ordinary.  I  cannot  for 
BiyseU  see  that  there  is  any  matter  of  law  for  us  to  discuss;  but 
admitting  there  were,  if  we  could  discover  whether  they  had 
4;ome  to  a  |ouiid  conclusion  from  the  facts,  it  being  a  case  such 
as  I  have  described  to  you, — ^it  being  not  the  less  a  question  of 
boundary,  or  a  question  in  which  eavesdrop  might  be  claimed. 
Dot  as  the  word  servitude  is  used,  it  being  possible  that  he  might 
fail  to  prove  servitude  by  prescription,  yet  that  he  might  have 
exceeding  good  ground  to  claim  it  as  a  means  of  usage,  and  en- 
joying hia  own  soil  and  freehold,  that  being  perfectly  possible ; 
and  it  is  enough  if  it  is  possible.  AH  these  circumstances  com- 
bined, leave  no  doubt  whatever  that  the  Court  below  did  come 
Co  a  sound  coDdtuioUi  aud  I  shall  certainly  move  your  Lordships 


to  that  effect.    It  is  for  the  Court  below  to  say  whether  it  is  too 
much  or  too  little.     The  parties  had  i  perfect  right  to  go  before 
a  Court  of  Linerft ;  if  they  were  not  satisfied  with  them,  to  pro- 
ceed to  the  Court  of  SeasioOy  and  thereafter  to  the  Inner- 
House.     I  am  sorry  they  have  tfaovght  it  worth  their  while  ts 
come  here ;  but  these  persons  have  put  this  estimate  upon  tbcir 
right,  and  therefore  it  is  very  fit  that  they  should  psy  for  baTi&§ 
gone  through  all  this  litigation,  and  that,  in  the  last  biitsnce,  tfaej 
should  pay  for  coming  here.     There  are  fifty-two  foho  T>ag» 
upon  the  right  of  eavesdrop^  which  waa  decided  by  the  Liners, 
by  the  Bailie,  by  the  Lord  Ordinary,  and  by  the  Court  of  Ses- 
sion ;  then  there  are  two  actions ;  there  ia  the  advocation,  tbat 
is  an  action  by  way  of  appeal ;  then  there  is  an  action  of  de- 
clarator, declaratory  of  the  right  as  to  the  boundary,— tbst  tp- 
f»ean  to  be  a  boundary,  not  a  freedom  from  servitude ;— si)  this 
i ligation  has  led  to  fifty  odd  folios  on  one  side,  and  seven! 
folios  on  the  other,  containing  a  proof  that  lasted  fourteen  dip, 
and  in  which  seventy  witnesses  were  examined ;  and  as  it  isqoite 
clear  that  we  have  no  right  to  look  into  it,  and  are  excluded  from 
doing  so  by  the  Act  of  the  6th  of  George  the  Fourth,  all  these 
circumstances  lead  me  to  advise  your  Lordships  to  aflSnn  the  de- 
cision of  the  Court  below.     The  costs  will  be  certified  by  the 
clerk-assistant,  and  be  made  part  of  the  final  finding. 

The  following  judgment  was  pronounced: 

**  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  assembled,  that  the  said  petition  sod  appetl 
be,  and  .Is  hereby  dismissed  this  House,  and  that  the  interion* 
tors,  so  far  as  therein  complained  of,  be,  and  the  same  are  hereby 
affirmed  :  And  it  is  further  ordered  that  the  appellant  do  paj, 
or  cause  to  be  paid  to  the  said  respondent*  the  costs  iocurrrd  q 
respect  of  the  said  appeal,  the  amount  thereof  to  be  certified  bf 
the  deik-assistant." 

Andrew  M.  M*Crae,  JppellunVi  Soikilor. — Allistoa,  Said^ 
liock  and  Alliston,  Respondent*i  Sblictfors.— [CJD.] 


8/A  April  1835. 
House  of  LoaDS.^(G.  D.) 
No.  343. — William  Taylor  and  his  Spouse,  Jpptl- 
lantSf  V.  James  Kerr,  Trustee  for  the  said  f¥tliiss 
Taylor's  Creditors,  Respondent, 

Bankrupt— Sequestration — Ctreumutmncet  in  whick  a  banhtfn 

'    and  his  vife,  the  latter  of.  whom  cUamed  io  bea  coNttfi|eni  cr^ 

diior  under  ber  contract  ff  marriaget  kamng  comptained  ^  tf 

resoiutions  of  the  creditors  at  ultra  virea  and  ineepedinU,'^ 

Jirst  agreeing  to  take  a  lease  of  certain  coal^  alieg^  to  he  (uto* 

tary  to  enabte  them  beneficial^  to  carry  on  a  tease  of  other  cnl 

previously  held  by  the  bankrupt,  and  the  aecond  agreeing  to  cen- 

promise  certain  claimr  and  counter  claims — Held  (affirmiflg  i^ 

judgment  of  the  Court  of  Session)  that  the  petition  and  «•- 

plaint  fell  to  be  refused, 

William  Taylor^s  estate  was  seqaestrated  onderthe 
Bankrupt  Statute,  on  llth  Febraarjr  1819,  and  tbe 
respondent  was  appointed  trustee.  1  aylor  wai  tacks- 
man, inter  alia,  of  the  coal  in  tbe  lands  of  Bamtholot 
on  a  lease  which  expired  at  Whitsanday  1835.  Ati 
general  meeting  of  the  creditors  (called  hy  sp^ 
notice  in  the  Gazette)  on  22d  October  1832,  it  wis 
resolved  to  take  a  lease  from  Lord  Eglinton  fron 
that  time  up  to  Whitounday  1835,  of  certain  coal  ia 
a  field  adjoining  tbe  Barntholm  coal  work,  to  eittU« 
the  creditors  to  (Sarry  on  the  latter  work  to  advaDtag«< 
It  was  at  same  time  resolved  to  compromise  certain 
claims  and  counter  claims  existing  between  the  bank* 
rupt  and  other  members  of  his  family,  bv  matml  dis- 
charges to  be  exchanged  hinc  inde.  Ihe  bankropt 
and  his  wife,  to  whom  certain  large  proyisioDs  were 
provided  by  her  contract  of  marriage^  objected  tob(4 
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these  resolotions,  and  presented  a  petition  and  com- 
plaint, complaining  thereof  as  ultra  vires  of  the  cre- 
ditors and  inexpedient.  The  respondent  stated,  that 
the  Barntholm  coal  consisted  of  two  seams  or  strata, 
—the  one  called  the  parrot  seam,  and  the  other  the 
five-quarter  seam :  That  the  former  seam  was  nearly 
exhausted ;  and  as  the  latter  was  unsaleable  by  itself, 
it  had  been  deemed  expedient  to  obtain  a  lease  of  a 
parrot  seam  in  an  adjoining;  field  from  Lord  Eg^linton, 
to  avoid  the  necessity  of  abandoning  the  Barntholm 
lease,  as  the  landlord  refused  to  consent  to  its  being 
AAsigned ;  and  assignees  were  excluded  by  the  Tease. 
This  transaction,  the  respondent  farther  stated,  had 
prored  highly  beneficial  for  the  creditors.  As  to  the 
claims  compromised,  the  respondent  alleged  that  they 
were  most  intricate  and  involved,  and  presented  no 
prospect  to  the  creditors,  except  a  mass  of  litigation ; 
Dut  if  any  of  the  creditors  thought  otherwise,  they 
might  follow  out  the  claims  for  themselves.  The  • 
hankrapt,  however,  it  was  maintained,  had  no  title  to 
insist  in  the  present  complarnt,  and  had  most  pertina- 
ciously oppMed  all  the  efforts  of  the  creditors  to 
realise  and  wind  up  the  estate.  The  Court  (First 
Division),  en  1 7th  January  1883,  refused  the  petition, 
with  expenses;  (vide  ante.  Vol.  V.  p.  177). 

The  appellants  appealed. 

The  following  judgment  was  pronounced : 

"  It  18  ordered  and  adjudged  by  the  Lords  Spiritual  and  Tem- 
pora]  in  Parliament  assembled,  that  the  said  petition  and  appeal 
be,  and  is  hereby  disniased  this  House,  and  that  the  interlocn- 
toni  therein  complained  of  be,  and  the  same  are  hereby  aflBrmed." 

Andrew  M,  M*Cnie,  AppdltaUi^  SoUdtor. — A.  DoMe,  Retpoti' 

Etna's SolicUor. — [CD.]    . 


9th  April  1835, 
House  of  Lords.— (G.  D.) 

No.  S^^. — George  Johnston,  Appellant^  v.  The 
Edinburgh  and  Glasgow  Union  Canal  Com- 
pany, Respondents, 

Proof— Tipo  d^fenden  having  eompromUed  an  action /or  damaget 
6jf  a  written  agreement  to  pay  a  certain  sum  to  the  pumter,  r^~ 
terving  aU  claims  of  relief  entire  s  and  the  defend^  having  raised 
nulutd  actions  of  relief:  and  a  jury  having  found  that  the  da- 
mages were  fsot  caused  by  the  fault  of  either  of  the  defenders^- 
Held  (affirming  the  judgment  of  the  Court  of  Session)  that 
one  of  the  defenders^  who  had  paid  the  whole  damages,  was  en- 
tilled  to  relief  to  the  e9tent  of  ene-Mf  against  the  otherp  and 
that  it  was  incompetent  to  allow  parole  proof  with  tfte  view  of 
establishing  that  the  agreement  was  intentled  to  have  a  different 
meaning. 

In  1829,  Mav  Ro4g'er8  broaght  an  action  for  da- 
aages  against  th§  appellant  and  respondents,  for  an 
njary  Baatained  by  her  from  a  boat  belonging  to  the 
eiipon dents,  in  which  she  was  a  passenger,  conung  in 
ontact  with  a  boat  belonging  to  the  appeUant.  On 
he  day  appointed  for  the  trial  of  the  cas^  by  a  jury, 
he  following  agreement  was  entered  into  by  the 
arties : 

"  aOth  Deeember  ia30.->We,  the  counsel  for  the  parties  in 
le  action  at  the  instance  of  May  Rodgers  against  the  Union 
'anal  Compauy,  and  George  Johnston,  tacksman  of  Red  hall 
luarry,  agree  to  settle  the  case  upon  the  following  conditions : 
-Ite.  The  defenders  shall  make  payment  to  the  pursuer  of 
200  in  name  of  damages,  and  for  all  other  claims  on  the  part  of 
e  aaid  May  Rodgera  againat  the  said  defenders;   2dt  That 


the  aaid  defenders  aball  pay  to  the  aaid  May  Rodgera  the 
pensea  of  the  action,  taxed  as  between  party  and  party  by  the 
Auditor  of  Court :  And,  &/,  That  all  questions  of  relief  be- 
tween the  defenders  shall  be  reserved  entire/*  (Signed)  **  J.  A. 
MoKEAY  for  the  pursuer;  John  Hofe  for  Canal  Company;  T^ 
.Jeffrey  for  Johnston." 

Aflter  letters  of  horning  had  been  raised  at  the  in- 
stance of  May  Rodgers  for  the  damages,  the  respon- 
dents paid  the  same  and  took  an  assignation  to  her 
diligence.  Previous  to  the  date  of  the  above  agree- 
ment, mntaal  actions  of  relief  bad  been  raised,  in 
which  the  jury,  on  l5ih  March  1832,  found  that  the 
accident  did  not  arise  from  the  fault,  &c  of  either  the 
appellant  or  respondents,  or  of  those  for  whom  thej 
were  responsible.  A  supplementary  summons  at  the 
instance  of  the  respondents  against  the  appellant,  for 
half  the  sum  advanced  by  them  to  May  Rodgers,  was 
thereafter  brought,  and  conjoined  with  the  onitual 
actions  of  relief.  The  appellant  contended  that  the 
meaning  of  the  agreement  was,  that  the  respondents 
were  to  advance  the  whole  damages  to  May  Jlodgers* 
and  to  recover  the  whole,  or  a  portion  thereof,  from 
the  appellant,  only  in  the  event  of  the  reapondeola 
proving,  in  the  mutual  actions  of  relief,  that  the  acd- 
dent  had  been  caused  wholly  or  partiallv  by  the  ap- 
pellant's fault ;  and  as  the  respondents  had  not  proved 
this,  the  appellant  contended  that  he  fell  to  be  as- 
soilzied. The  appellant  offered  to  prove,  pro  tti  de 
jure^  that  such  were  the  terms  of  the  agreement  -en- 
tered into  between  him  and  the  respondents, — a  mode 
of  proof,  he  contended,  by  which  it  was  quite  compe- 
tent to  establish  the  conditions  on  which  the  defen- 
ders, in  a  personal  action,  had'  transacted  with  the 
pursuer. .  The  Court  decerned  against  the  appellant 
for  the  one-half  of  the  sum  advanced  by  the  respon- 
dents to  May  Rodgers>  and  found  the  appellant  liable 
iu  the  expenses  of  the  supplementary  actioot — (yids 
ante.  Vol.  VI.  p.  188). 

The  appellant  appealed.. 

Lord  Chancellor, — I  shaU  advise  your  Lordships  to  af&m 
the  judgment  of  the  Court  below.  The  sole  question,  as  it  ap- 
pears to  me,  of  any  importance,  is,  whether  parole  evidence  is  lA- 
missible  for  the  purpose  of  varying  the  obvious  import,  as  it 
strikes  me,  of  this  agreement  As  I  understand  it,  it  is  an  agree- 
ment between. the  Canal  Company  on  the  one  side,  and  Joha- 
aton  on  the  other,  that  they  will  pay  this  money.  It  imports 
that  they  will  pay  in  equal  proportions,  under  the  circuoistaQoes 
that  have  ultimately  taken  place.  It  was  Co  be  subject  to  all 
q.uestiona  of  relief.  That  question  appears  to  be  over,  in  conse* 
quence  of  the  finding  of  the  jury,  that  the  parties  acted  under  a 
mistake,  and  that  no  blame  was  attributable  to  either  party. 
Under  those  circumstanoea,  it  appears  to  roe  that  tbe  true  con- 
struction is,  that  the  two  parties  were  each  to  pay  their  eqiud 
proportion  of  the  expense.  It  appears  to  me  to  be  contrary 
to  all  rules  of  law  in  this  country,  and  if  I  recollect  rightly, 
from  the  argument,  contrary  to  the  rulea  of  law  prevailing  in 
Scotland,  to  admit  parole  evidence  for  the  purpose  of  varying  a 
written  agreement.  It  appears  to  me  that  the  object  of  the 
parole  evidence,  offered  in  the  present  instance,  is  to  put «  quftli- 
fication  on  the  terms  of  this  agreement,  contrary  to  the  obvious 
import  of  those  terms  as  they  stand  on  the  written  agreement. 
J  am  of  opinion,  agreeing  with  the  opinion  expressed  in  the 
'  Court  below,  that  such  evidence  was  not  admissible.  I  havb 
already  thrown  out  my  opinion  that  these  two  original  conjoined 
actions*  and  the  third  action  that  has  been  brought,  having  been 
joined  together,  are  to  be  considered  as  one  action.  The  laitt 
'action  became  necessary  in  consequence  of  some  proceeding  that 
took  place  after  the  institution  of  the  two  original  suits,  namely^ 
by  the  finding  of  the  juiy*  from  which  it  appeared  that  no  hhuBA 
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llBptrtable  either  to  the  Catial  Goitipttttyorto  Mr  Jdliftstoii. 
ft  HHtpean  to  fi)e,11ittt«oti  tfae  oUestiod  ak  to  (he  aditriMlbiHty  <lf 
tfae  endentw,  «ad  on  the  question  a3  to  the  fdrm  of  the  iuit  be- 
*low,  the  jndgtoerit  is  right,  «nd  ou^ht  to  be  affiMsefl. 

Lard  Btougham.^  agree  enttrelsr  in  the  View  whieh  the 
Lord  Chancellor  has  taken  of  this  case.  I  have  only  heard •« 
•pdrtioti  of  the  aqpiiDeDt,  'but  from  what  I  have  heafd,  I  erittfrtain 
JBO  doubt  whatever ;  and  I  think  it  important  that  it  should  be 
.understood,  that,  as  far  as  we  know,  the  rules  of  eridence  are 
not  peculiar  to  Scotland,  but  that  by  the  general  and  well  under- 
^atood  rifles  of  evidence,  parole  testimony  is  not  admissible  to  ex- 
*|^1ain,  alter,  onqoblily  a  written  instrument.  Upon  this  sabjeoi^ 
ftbere  Is  fio  ^ffevenoe  between  the  rules  that  preirail  here,  awl 
•these  which  .prevail  in  Sootland.  We  have  some  niceties  io  the 
law  of  Eoglandf  which  are  peculiar  to  ourselves,  but  this  does 
not  appear  to  be  one  of  those  cases ;  for  it  depends  on  principles 
of  cdmmon  sense,  in  a  great  degree.  "Where  there  is  a  writing, 
yoti  naturally  suppose  that  that  writing  is  the  thing  to  which  the 
^ftita  will  batve  reooufse.  What  ia  the  use  of  writings,  if  yoU 
ive  to  bring  in  paiole  evidence?  It  would  tend  to  the  gre^t 
auultiplioation  of  the  chances  of  error  and  perjury,  to  prevent 
which  the  Statute  of  Frauds  was  passed.  With  respect  to  col- 
lateral matters,  it  is  quite  different  A  collateral  agreement  ta 
'Hot -an  agreeDoent  which  the  parties  agree  to  reduce  to  writing, 
tud  eonseqnenijly  they  do  not  ssy,  '*  we  ate  to  be  held  bound  by 
mbut  we  have  written  and  aigned."  I  suggeated  to  your  Lor^ 
jihipa  that  this  U  not  at  aU  a  ease  of  nicaty  which  ought  to  be 
eiemptfrom  the  general  rule  of  allowing  the  respondent  to  have 
Jbls  costs.  It  wo^d  be  a  very  dangerous  thing,  if,  merely  because 
^ere  was  some  difference  of  opinion  among  the  Judges  in  the 
'Court  bdow,  paities  were  to  ondetvtand  that  they  were  at  liberty 
^  apfesi,  und  thsft  bo  costs  would  be^ven  against  them.  If  that 
•was  the  oaae,  there  would  be  appeak  without  number.  An  ap* 
4»ellant  would  oiten  be  willing  to  pay  his  own  oosta  for  the 
chance  of  success  ultimately,  if  he  were  sure  that  be  would  not, 
at  all  events,  have  to  pay  the  costs  of  his  opponent.  Upon 
*llbe  whole,  I  auggest  to  your  Lordships  that  this  judgment  ought 
to  be  afltrmed. 

The  ifonowing  jadgmestwas  pronounced : 

"  It  Is  ordered  and  adjudged  by  theXiords  Spiritual  and  Tem- 
poral in  Parliament  assembled,  that  the  said  petition  and  appeal 
be,  and  is  hereby  dismissed  this  House,  and  that  the  interlocu- 
tors therein  complained  of  be,  and  the  tame  are  hereby  affirmed : 
And  it  is  further  ordered  that  the  appeUant  do  pay,  or  cause  to 
be  paid,  to  the  said,  respondents  the  costs  incurred  in  respect  of 
the  said  appeal,  the  amount  thereof  to  be  certified  by  the  der]^* 
assistant.** 

John   Macqueen,  AppeUantU  Solicitor. — SpottiswoodD  and 
Bobertaon,  JUspontUnCs  &»/ici(ors.— [G.Z>.] 


lOth  AprU  1835. 
Bouss  Off  I^uiMp— (G.  D.) 

Vo,  S45.— The  'Maotstrates  and  Town  Council 
OF  buNBAR,  AppeUaniSy  v.  Thb  Landward  Heri- 
tors or  DoNBAR,  Retpondents. 

*Poor«>Burgh  Royal — Where,  in  a  pariah  partly  hurgal  and  parity 
landward,  ike  atieumentt  for  the  poor  had  been  levied  in  certain 
proportiomjrom  the  royal  burgh  and  from  the  landward  heritors 
for  upwairdt  of  a  century,  and  there  was  no  ffroof  of  contrary 
usage — Htf/<2  (reversing  the  judgment  of  the  Court  of  Session) 
thdt  the  eatne  rule  of  assessment  fell  to  be  continued,  and  the 
huirgh  could  not  be  compelled  to  propide  separately  for  its  own 
poor. 

The  royal  borgh  of  Danbar  contains  about  S200 
inhabitantHy  and  tbo  landward  part  of  the  parMi  of 
Dunbar,  in  which  the  bargh  is  situatedt  contains  about 
1700  inhabitants.  The  number  of  poor  residing  in 
the  burgh  exceeded,  in  proportion,  the  number  resid- 
ing in  the  landward  part  of  the  parish.  Of  the  former, 
it  was  alleged  that  nearly  4>ne-hnlf|  and  at  all  events 


one^tMrd^  haA  been  llUworers  ia  the  evanVty  distrid, 
and  bad  removed  toto  the  burgh  afkdr  beoomiog  pu. 
peTs.  The  laiMlward  berilors  brought  an  action  of  il^ 
elarator  In  1830,  to  bave  It  fbnnd  atod  deeiared  that  tk 
nanagement  and  Biaietenanee  of  the  poor  in  Uie  Ind* 
ward  district  and  the  burgh  were  separate  aad  ^ 
tinct,  and  that  the  Magistrates  and  Gounoil  were  alone 
liable  to  support  the  4>oer  la  the  bargh,  or  otherwiie, 
that  themanagement  of  the  funds  and  assessnentifor 
the  poor  of  the  whole  paiish  belonged  to  the  heriton, 
provost,  minister  and  elders,  and  that  tfae  assetsmento 
for  the  whole  poor  in  the  parish  fell  to  be  laid  on  tbe 
whole  inhabitants  equally,  whether  in  burgh  or  land- 
ward, according  to  their  substance ;  and  fartherj  tint 
the  Magistrates  and  Council  should  be  decerned  to 

f»ay  baoc  the  excess  of  assessments  io  be  paid  hj  tfae 
andward  heritors  during  the  dependeaee  of  the  pro- 
cess, beyond  their  proper  proportions. 

It  appeared  that  ia  1724  aa  agreement  had  im 
made  betweea  the  Magistrates  aad  the  landward  lien* 
torsy  that  one-sixth  of  the  assessment  for  the  poor 
should  be  defrayed  b^  the  former,  and  five-eixthi  bf 
the  latter.  The  writing  bore,  that  this  agreement  va 
to  be  binding  for  one  year  only,  and  that  it  wai  not 
to  be  drawn  into  a  preeedeat.  There  was  no  evidesn 
as  to  future  years  till  1774,  ever  since  which  tine  it 
appeared  that  the  assessments  had  been  paid  is  tfai 
proportions  above  mentioned.  In  these  circamsUoM 
the  landward  heritors  pleaded — That  by  the  StiMa 
and  Proclamations  relative  to  thd  poor,  the  mm^ 
meat  ^nd  maintenance  of  the  poor  of  royal  bn|h 
was  separate  imd  dbtiact  from  that  of  the  laadm 
portion  of  the  parish  in  which  such  burghs  were » 
tuated,  and  that  no  length  oi  usage  could  bind  th 
heritors  and  kirk-tession  to  any  contrary  rale ;  hi- 
ther,  and  alternatively,  that  if  the  obligation  was  faeti 
to  be  joint,  the  assessment  most  be  imposed  on  ik 
whole  inhabitants,  according  to  their  snratance.  1^ 
Magistrates  pkaded^-^Thnt  the  construction  put  on 
the  poor  laws  by  the  heritors  was  erroneoos,— tfast 
these  were  Oxphuned  by  usage;  and  that  the  intern* 
tive  eondosion  of  the  action  could  not  be  insisted '% 
without  the  whole  inhabitants  of  the  parish  beinf 
made  parties  to  the  action,  and  was  at  ul  events  ei- 
roneons. 

The  Seeond  Division  of  the  Coort  of  Sessios  r^ 
mitted  the  ease,  along  with  the  analogom  csse«^ 
Lanark,  for  the  opinions  of  the  other  Judges.  Lords 
President,  Balgray,  Gillies,  Corehouse,  Fnllerton  id 
Moucreiff,  were  of  opinion  that  the  rale  of  assessmeit 
to  be  followed  must  be  that  of  use  and  wont  LofA 
Mackemie,  Medwyn  and  Oraigie,  aa  also  the  whoie 
Judges  of  the  Second  Division ;  via.  the  Lord  Jostice- 
Cienc,  Lords  Cringletie,  Glenlee  and  MeadowM 
were  of  opinion  that  the  first  conclusion  of  the  sua* 
mens  was  well  founded.  As  the  votes  thos  fto4 
seven  to  six,  the  Court,  on  4th  July  18S3,  deoersd 
and  declared  '^  in  terms  of  the  first  conclusion  of  ii| 
pursuers'  libel,  and  remit  to  tfae  Lord  Ordioan*  C 
proceed  accordingly.'^ 

The  opinions  of  the  consulted  Judges  in  the  c^ 
and  also  in  that  of  Lanark,  will  be  found  ante,  \a 
V.  pp.  505  and  507;  but  the  following  is  a  morei' 
report  than  is  thero  given  of  the  speech  of  tiicL^ 
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JiMtiee-Oiiiric,  a^piifflad  4tt  the  spt^endix  to  Ae  re- 

dpondento'  apped  casie : 

I*  Zoni  /fo/tcff^itfrik.-'Six  of  the  conaolted  Judges  are  of 
opinion,  that  the  unge  ought  to  fix  the  rule  of  assessment  in 
the  burghs  of  Iianark  and  Dunbar.     The  other  three  Juclges 
wbo  were  coosuked,  have  delivered  a  different  opinion,  founded 
entirely  upon  the  interpretation  of  the  Statutes  which  ordain 
ail  asse&sment  for  the  maintenance  of  the  poor.     With  these 
coodicting  opinions  before  me,  I  have  .given  the  point  the 
fullest  consideration ;  and,  after  having  weighed  all  the  argu- 
ments for  and  against,  I  siust  confess  that  my  opinion  coincides 
vith  that  of  the  minoritv.     I  cannot  discover  on  what  principle 
usige  can  or  ought  to  be  introduced  as  the  rule  of  the  assess^ 
meiiL    The  provision  for  the  poor,  and  the  powers  to  impose 
the  assessment*  are  the  mere  creadons  of  Statute.     There  is 
here  no  case  of  very  ancient  usage.    But  although  the  usage 
bad  been  long  and  invetemtey  I  can  see  no  ground  for  deciding 
that  it  is  to  b«  imperative  or  binding  on  the  parties  liable  to  an 
assasmeot.     The  usage  may  continue  from  generation  to  gene- 
ndoa— it  may  go  on  from  century  to  century— the  country 
may  not  con\plain  of  the  usage,  and  the  assessment  may  be  im- 
posisd  and  levied  for  a  long  time  undisturbed — but  when  any 
one  becomes  refractory,  and  calls  in  question  the  right  or  mode 
of  assessment,  we  must  recur  to  the  Statute.     It  is  admitted, 
that  the  common  law  here  is  out  of  the  question.     Hence  the 
question  is  narrowed  to  this,  Whether  the  assessment  has  been 
imposed  under  the  provisions  of  the  Statute?    No  usage  will 
be  sufficient.     But  >eyen  if  tbia  were  a  question  of  usage,  we 
would  have  to  consider,  Whether  the  usage  of  one  hundred 
yeara  should  be  the  rule,  or  merely  the  usage  since  1814  ? 
The  latter  usage,  in  the  case  of  Lanark,  I  look  upon  as  a  direct 
violatioD  of  the  law :  For  example,  there  is  a  provision  with  re- 
gard to  mortified  funds,  that  the  capital  is  not  to  be  touched ; 
aad  yet  the  provision  has  been  disregarded.    It  is  said  that  this 
raoQQt  operate  against  the  principle  of  usage.    But  in  my  view 
of  the  question,  usage,  however  continuous,  establishes  no  right, 
lo  this  .state  of  matters  we  are  just  driven  back  to  consider  the 
first  question,  which  is.  What  b  the  state  of  the  law  under  the 
Sutute,  with  regard  to  a  mixed  parish  ?     The  enactments  relate 
to  two  different  sets  of  poor,  and  to  two  distinct  localities — a  royal 
burgb,  and  a  parish  to  landward.     In  the  case  of  a  buigh,  the 
rule  applies  to  every  bmigh  which  has  a  Provost  and  Magis- 
trates.   This  is  the  clear  provision  of  the  Act  1579 ;  and  here 
I  must  remark,  that  I  cannot  join  in  an  obiter  opinion,  which  is 
said  to  have  been  expressed  by  Lord  Corehouse  at  the  advising 
of  the  case  of  Parker ;  viz.  that  all  the  Statutes  have  been  done 
away  with,  and  that  we  are  to  look  for  the  law  in  the  Procla> 
nations  alone-     I  can  find  no  trace  of  authority  for  such  an 
opinion.  On  the  contrary,  are  we  not  in  the  practice  every  day 
of  entertaining  declarators,  in  which  it  is  implied  that  the  Act 
1579  is  stillio  observance?     We  might  just  as  well  put  the 
fyur  Prodamations  in  the  fire,  as  the  Act  1579.     It,  as  well 
ss  the  Proclamations,  ace  recited  in  the  Statute  of  1698 ;  and 
in  truth  the  Act  1579  is  the  very  origin  and  basis  of  our  system 
of  poor-laws.    It  lays  down  a  clear  code  of  regulations,  both 
for  the  burghs  and  the  landward  parishes.     The  burghs  are 
those  which  have  a  Pcovost  and  MiBgistrates,  no  matter  how 
many  parishes  they  are  divided  into*     A  dbtinct  mode  of  as- 
sessment for  the  poor  is  provided  by  it.    It  provides  how  the 
lists  are  to  be  made  iq^— it  contains  certain  reguUuions  as  to 
begging-nand  it  dearly  defines  the  management  by  the  Magis- 
trates.   Aa  to  a  pansb  to  landward,  the  Act  confides  the  power 
of  assessment  to  a  judge  constituted  by  the  King's  Commis- 
sion.    But  thb  was  afterwards  so  far  altered,  that  the  powers 
and  duty  of  the  judge  were  devolved  on  the  heritors  and  kirk- 
session  by  1597  and  1672.    Then,  again,  we  have,  oo  the  one 
band,  the  ProeUunation  of  1692,  by  which  the  beritoca  and  kirk* 
session  of  landwaod  parishas  are  to  assets  themselves  for  the 
support  of  the  poor;  and  on  the  other  band,  the  ProcUmation 
of  1693,  by  which  the  Magistrates  of  the  burghs  are  empowered 
and  reqm'red  to  impose  the  assestmeDt.    So  that  it  appears  to 
Die  there  is  a  dear  diatinction  between  the  poor  themselves — the 
•ssessmenta— -the  OMUMgemeot  of  fmids— and  the  provisions  for 
the  mainteoani^  of  the  poor.     With  regard  to  the  burghs,  the 
nile  extends  to  all  royal  biirghs,  whether  they  have  any  land- 


utrard  tenritoiy  or  not  I  make  (his  renmrk  in  passing,  because 
there  are  one  or  two  bui^ghs  without  territory,— «s  Queensferry 
for  example.  But  the  words  are  extensire  and  comprehensive 
enough  to  include  all  royal  burghs.  As  to  lill  royal  burghs  ebta 
is  the  rale,  although  it  ia  not  so  with  the  burghs  of  barony, 
which  are  in  this  question  to  be  treated  as  villages.  There  Is 
no  express  notice  In  the  Statutes  or  Proclamations  of,  nor  are 
there  any  provisons  for,  mixed  parishes.  They  apply  to  the 
poor  of  the  burgh  and  the  poor  of  the  landward  parishes  respec- 
tively. To  me  it  is  plain,  that  they  lay  down  two  systems  of 
management  which  are  quite  distinct.  When  a  usage  has  been 
established,  it  may  be  convenient  to  follow  it ;  but  Whenever  a 
question  is  stirred  as  to  the  matter  of  right,  we  must  give  effect 
to  the  law  as  we  find  it  We  must,  in  this  case,  steer  by  the 
law  as  we  find  it  in  the  Statutes  and  Proclamations.  We  baive 
no  right  to  deviate  from  the  provisions  of  the  law  to  meet  a  par- 
ticular case ;  nor  do  I  see  that  usage  can  supply  the  want.  It 
might  be  desirable  that  a  settlement  were  effected,  and  I  should 
be  happy  to  hear  that  the  parties  were  to  withdraw  their  Oppo- 
sition, and  adjust  matters.  But  mere  usage  in  a  case  of  this 
kind  is  not  suffident  to  create  a  law  for  the  community.  It 
may  be  submitted  to  for  a  time.  But  there  are  cases  where, 
from  the  increase  of  population  and  other  causes,— as  in  the 
case  of  the  West  Kirk  fnirish, — ^it  is  of  extreme  importance  to 
ascertain  Che  right  by  which  a  compulsory  assessment  is  to  be 
regulated.  In  such  cases  we  must  just  look  to  the  law  by 
which  the  assessment  is  authorised.  I  would  only  further  re- 
mark, that  the  usage  of  which  we  have  any  evidence  is  in  general 
very  unsatisfactory.  From  the  report  made  in  Parker^s  ease, 
it  appears  that  three  burghs  follow  one  usage,  three  another, 
and  three  a  third.  From  such  a  usage  it  is  impossible  to  elidt 
any  thing  like  a  general  principle.  There  is  an  otter  vagnenesa 
in  it ;  a  remark  which  holds  good,  particularly  In  regard  (o  that 
Of  which  the  evidence  is  now  before  us ;  so  much  so,  that  it 
cannot  even  regulate  the  particular  cases.  The  usage  of  one 
burgh  cannot  establish  a  law  for  other  burghs.  The  Statutes 
and  Proclamations  must  rule.  I  am  therefore  of  opinion  with 
the  minority,  and  would  propose,  in  regard  to  Dunbar,  to  find 
in  terms  of  the  first  conclusion  of  declarator.  As  to  Lan« 
ark,  it  is  clear  the  woman  must  be  supported ;  and  as  she  be- 
longs to  the  burgh,  we  should  dismiss  the  one  advocation,  and 
in  the  other  remit  to  the  Magistrates  to  maintain  her,  according 
toUiw.»* 

The  appellants  appealed ;  and  the  case  haying  been 
heardy 

Lord  Brougham  said,  Theparish  of  Dunbar,  which  is  of  great 
extent,  consists  of  the  royal  burgh  of  that  name,  and  a  county  or 
landward  district  The  population  of  the  burgh  is  about  32001 
and  of  the  landward  part  nearly  1700.  The  management  of  the 
poor  is  admitted  to  have  been  for  above  a  century  on  its  present 
footing,  and  there  is  no  evidence  of  any  other  land  of  manage- 
ment at  any  time.  Both  parts  of  the  parish,  the  burgh  and 
landward  district,  have  been  considered  as  one,  without  any  divi- 
sion, or  difference  of  system,  or  separation.  There  has  been 
but  one  assessment  paid  from  the  whole  parish,  and  no  distine« 
tion  has  been  made  of  the  poor  into  two  classes  or  parties— <the 
burgh  poor,  and  the  landward  poor,  nor  has  any  separate  list  or 
roll  been  ever  made  up  for  the  two  classes.  The  one  sum  as- 
sessed having  been  each  time  ascertained,  the  usage  has  been  to 
distribute  it  into  two  portions;  one-sixth  to  be  levied  in  the 
buigh,  and  five-aixths  in  the  landward  parish,  but  when  reodved» 
the  whole  has  been  uniformly  treated  as  one  fund,  and  distri« 
buted  as  such  among  the  whole  poor,  without  any  distinction. 
In  like  manner,  the  kirk-door  collection  has  been  one  for  the 
whole;  and  in  all  questions  of  settlement,  a  distinction  baa  never 
been  made  between  the  two  parts  of  the  parish.  There  is  some 
discrepancy  between  the  statements  of  the  parlies,  as  to  the  pro- 

e^rtions  of  the  poor  in  the  bmgh  and  in  the  landward  part. 
utit  is  clear  that  the  number  of  poor  actually  lesiding  within 
the  burgh  must  be  any  thing  nther  than  a  fiiir  erittfioo  of  the 
proportions  of  persons  thrown  upon  the  parish  foods  by  the  two 
districts ;  for  mafl|y  of  the  poor  who  now  live  in  the  burgh  are 
Uboiirers,  formerly  employed  in  the  country,  while  many  of  the 
persons  at  all  times  woiking  in  the  country  are  resident  in  the 
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burgb.     It  is  accqrdingly  stated,  and  I  do  not  find  this  explicitly 
denied,  that  nearly  one>balf,  certainly  more  than  a  tbird,  of  tbe 
poor  residing  in  the  burgb,  were  formerly  country  labourers,  inde- 
pendently of  those  who  always  live  in  the  burgh,  while  working 
in  tbe  landward  part.     In  these  circumstances,  which  compose 
the  whole  facts  of  tbe  ease,  tbe  respondents,  who  are  the  heri- 
tors of  tbe  parish,  naturally  enough  felt  desirou!>»  if  they  could, 
to  shift  upon  the  burgb  the  maintenance  of  its  ovm  poor, 
reckoning  all  to  be  burgh  poor  who  reside  within  its  bounds,  al- 
though a  great  number  of  them  belong  properl]|r  to  tbe  country 
district.     This  desire  they  have  in  common  with  erery  part  of 
a  district  which  has  a  population  of  varying  density,  and  a  wealth 
distributed  in  proportions  not  at  all  relative  to  the  numbers  of 
inhabitants.     There  are  many  parishes  in  Scotland,  as  well  as  in 
England,  in  which  eight  or  ten  thousand  persons  are  crowded 
into  one  comer,  while  not  a  thousand  occupy  the  rest,  and  the 
wealthy  part,  being  that  which  is  thinly  peopled,  has  to  pay  by  far 
tbe  larger  share  towards  maintaining  all  the  paupers  that  bdong 
to  tbe  smaller  and  poorer  district,  and  there  is  not  one  such  pa- 
rish which  has  not  as  good  right  as  tbe  heritors  of  Dunbar  to 
complain  of  the  irregularity  in  the  distribution  of  tbe  burden. 
Such  complaints,  if  listened  to,  and  acted  upon  by  tbe  Legisla- 
ture, would  lead  to  tbe  most  unjust  divisions  of  the  country. 
Indeed  they  would  soon  render  all  division  into  districts  impose 
aible.     The  question  here  is,  however,  not  what  would  be  ad- 
visable, bad  we  tbe  law  to  make  anew,  but  what  tbe  law  now  is — 
not  what  right  the  Dunbar  heritors  have  to  complain,  but  what 
legal  redress  there  is  for  their  alleged  grievance.    They  proceeded 
to  institute  an  action  of  declarator  and  repetition  against  the 
Magistrates,  as  repreaentiog  tbe  bui^h,  and  concluded  to  have  it 
**  found  and  declared  by  decree  of  the  Lords  of  our  Council  and 
Session,  that  the  management  and  maintenance  of  the  poor  of  the 
landward  district,  with  their  tenants  and  other  inhabitants  there- 
of, are  not  liable  for  the  support  of  tbe  poor  of  the  burgb,  but 
for  that  of  tbe  poor  resident  within  the  landward  district  allen- 
arly ;  and  the  said  Provost,  Magistrates  and  Council,  as  repre- 
senting the  community  of  tbe  said  burgb  of  Dunbar,  ought 
and  slMuld  be  decerned  and  ordained,  by  decree  foresaid,  to  sus- 
tain and  manage  the  poor  of  the  said  burgh  according  to  law, 
or  otherwise,  in  tbe  event  of   the  pursuers'   failing  in  the 
above  conclusion  of  their  action,  then,  and  in  that  case,  it 
ought  and  should  be  found  and  declared,  by  decree  foresaid,  that 
the  power  of  taking  up  tbe  lists  of  the  aggregate  poor,  deter- 
mining the  assessments,  and  managing  the  funds,  belongs  to  the 
meeting  of  heritors,  provost,  minister  and  elders,  and  that  the 
assessments  to  be  imposed  for  the  support  of  the  aggregate  poor 
shall  be  laid   on  the  whole  of  the  inhabitants  of  the  parish 
equally,  whether  ii|  burgh  or  to  landward,^  according  to  the  esti- 
mation of  their  substance,  without  exception  of  persons ;  "or  our 
said  Lords  ought  and  should  find  and  declare  in  the  premises  as 
to  them  shall  seem  just :     And  further,  the  said  Provost,  Ma- 
gistrates and  Council,  as  representing  tbe  community  of  tbe  said 
bun^h,  ought  and  should  be  decerned  and  ordained  to  repeat  and 
pay  back  to  tbe  pursuers  the  sum  of  £  1000  Sterling,  or  such 
other  aum  as  shall  be  ascertained,  before  extract  of  the  decree  to 
follow  hereoUf  to  be  tbe  excess  of  assessments  contributed  by 
the  pursuers  during  the  course  of  the  process,  beyond  the  pro- 
portion for  which  they  are  justly  liable,  under  tbe  foregoing  de- 
claration, with  the  legal  interest  due  thereon  from  tbe  periods  of 
payment.*'      The  question  theu  which  was  raised  before  the 
Court  below,  and  is  now  brought  before  your  Lordships  by 
appeal  ia,  whether  or  not  the  parish  of  Dunbar  is  by  law  devis- 
able, or  ratber  divided  into  two  districts  quoad  the  management 
of  its  poor;  one  of  these  districts  being  tbe  rojral  burgb  under  tbe 
Magistrates,  and  tbe  other  tbe  landward  part  under  tbe  minister 
and  kirk-setsion.     Tbe  Court  below,  on  consultation  of  all  its 
Judges,  held  that  it  was  so  divided,   and  pronounced  its  decree 
to  that  effect,— the  claim  of  repetition  being  given  up  by  consent. 
But  this  decision  was  made  by  tbe  narrowest  majority,  and  learn- 
ed Judges  of  great  eminence  gave  their  countenance  to  both  the 
opinions  entertained.     Upon  a  careful  consideration  of  tbe  whole 
cafrc,  I  am  of  opinion  that  the  judgment  of  the  smaller  number 
was  rigbt,  upon -every  principle  of  sound  construction  which 
can  be  applied  to  the  Statutes,  and  upon  all  the  established 
^etieral  views  of  law  which  can  govern  questions  of  this  descrip« 


tton.    It  is  admitted  that  there  ore  no  aathorities,  dtlier  of  text- 
writers  or  decided  cases,  which  can  be  resorted  to  for  a  guidance 
in  this  question.     We  must  attend  to  the  statutory  enactments, 
to  the  principles  which  are  applicable  to  such  provisions  in  a 
case  of  this  kind,  and  to  tbe  usage  in  this  parish,  as  well  as  is 
almost  all  tbe  rest  of  Scotland.     It  ia  most  justly  observed  by 
tbe  Lord  Justice-Clerk,  that  tbe  provisions  for  tbe  fMX>ry  ami  tk 
powers  to  assess  for  their  relief,  are  the  mere  creation  of  Su- 
tutes.     Every  thing  then  must,  in  respeet  to  those  iniportast 
matters,  turn  upon  tbe  Statutory  enactments.    But  I  cannot  go 
along  with  bis  Lordship,  when,  for  this  reason,  be  denies  that  usage, 
however  long  and  inveterate,  could  be  binding  and  operative  on 
the  parties.    It  can  be  binding  and  operative  upon  tbe  parties  only 
as  it  is  the  interpreter  of  a  doubtful  law,  as  affording  a  contempo- 
rary interpretation,  but  it  is  quite  plain  that,  as  against  a  plain  sta- 
tutory rule,  no  usage  is  of  any  avail ;  but  this  undeniable  proposi- 
tion supposes  the  Statute  to  speak  a  language  not  to  be  misunder- 
stood— a  language  plainly  and  indubitably  differing  from  the  par- 
port  of  the  usage.    Where  the  Statute,  speaking  on  aome  points,  is 
silent  as  to  others,  usage  may  well  supply  tbe  defect,  especially 
if  it  is  not  inconsistent  with  tbe  statutory  direetiooa,  where 
any  are  given ;  or  where  the  {Statute  uses  a  language  of  doabcfbl 
import,  the  acting  under  it  for  a  long  course  of  years  may  well 
give  an  interpretation  to  that  obscure  meaning,  and  reduce  that 
uncertainty  to  a  fixed  rule,  optimuM  legum  inierpm  etmntetud»t 
which  is  sometimes  termed  eontempartmea  etpoiUio^  and  where 
you  can  carry  back  the  usage  for  a  century,  and  bare  no  proof 
of  a  contrary  usage  before  the  time  you  fairly  reach  the  period  of 
contemporary  exposition.    Let  us  now  look  to  tbe  Statutes ;  and 
the  first  and  leading  one  on  which  all  turns  is  tbe  Act  of  1579, 
cap.  74.    The  preamble,  referring  to  the  older  Acts,  is  ebicfiy  re- 
markable, as  reminding  us,  that  by  those  still  earlier  provisioas, 
all  the  arrangements  touching  the  poor  were  of  a  parochial  aa- 
ture,  and  bore  immediate  and  constant  reference  to  parisbe8,~a9 
other  boundary  is  by  them  recognised.     The  Act  of  1579  itsHf, 
pursues  the  same  course,  and  regards  no  division  but  tbat  of  pa- 
rishes, unless  in  the  case  of  burghs ;  that  is,  of  a  parish  or  pariahcs 
wholly  burghal ;  and  the  reason  why  it  specifies  this  latter  esse, 
and  provides  for  it,  is  not  so  much  to  deviate  from  the  priocipte 
of  regarding  only  parochial  boundaries,  as  to  save  tbe  jorisdictioa 
of  Magistrates  within  tbeir  own  peculiar  province, — tbe  ro^ 
buigh  over  which  they  preside.     Thus  the  first  enactment  re- 
lates  to  vagrants  and  sturdy  beggars,  among  whom  were  compre- 
hended bards ;  these  are  to  be  carried  before  the  Magistfates 
in  burghs,  and  in  landward  parishes  before  JusHces  to  be  ap- 
pointed, or  Lords  of  Regality ;  and  those  authorities,  that  is, 
the  Magistrates  in  burghs,  and  tbe  Justices  and  tbe  Lords  cf 
Regality  in  landward  parishes,  are  to  punish   tbe  offeoderft, 
or  take  security  for  their  conduct     The  other  provisions  re- 
specting vagrants  are  to  the  like  effect,  as  regard  tbe  borgh 
and  landward  parishes,  with  this  additional  circumstance,  tlut 
they  never  once  mention  the  burgh  Magistrates  or  burgb  juris- 
diction as  applicable  to  provisions  made  both  touching  burgb 
and  landward  parii^hes,  while  once  or  twice,  probably  per  in- 
euriam^  parish  alone  is  mentioned^  and  parish  jurisdiction,  al- 
though it  seems  plain  that  the  burgh  jurisdiction  most  be  sup- 
plied for  burgh  parishes.    This  is  only  worth  observing,  as  evinc- 
ing how  much  more  parochial  division  was  in  contemplation  of 
the  Legislature  than  any  other,  even  where  pariabes  wholly 
burghal  were  in  contemplation.     The  rest  of  the  Act  is  framed 
on  the  same  plan.     Registers  or  lists  of  the  poor  are  to  be  made 
by  inquisition,  taken  by  the  Magistrates  of  each  burgb  and  town, 
and  by  tbe  Justice  appointed  in  every  landward  parish,  and  the 
lists  are  to  be  kept  by  the  Magistrates  in  each  burgb,   and  tbe 
Justice  in  each  landward  parish,  and  all  tbe  poor  are  required  to 
repair  to  tbe  parish  where  they  were  bom,  and  there  settle  them- 
selves, under  the  pain  of  being  deemed  vagrants.     They  are  not 
to  return  to  the  burgh  or  town,  but  to  the  parish,  beoaa^e  paro- 
cbidl  division  is  tbe  thing  mkinty  regarded  throughout  the  Act; 
and  a  burgh  may  have  more  parishes  than  one.     Here  let  as 
only  observe,  that  in  case  a  pauper  was  bom  in  a   parish 
partly  burghal,  partly  landward,  be  Complied  with  tbe  Statute, 
and  escaped  tbe  penalty  by  resorting  to.  and  abiding  in  any  p«rt, 
burghal  or  landward,  of  the  parish ;  but,  if  be  was  bom  in  one  of  tiro 
burgb  parishes,  he  was  liable  to  the  penalty,  if  be  resorted  to  tbe 
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other,  tboagb  still  he  would  he  in  the  sune  town.     The  con- 
struction which  would  raise  a  distinttion  between  the  landward 
and  burgh  parts  of  the  same  parish,  roust  admit  that  a  pauper, 
born  in  the  landward  part,  might  safely  return  to,  and  settle  in 
the  burgh  part,  and  then  he  would  encumber  the  burgh  fund, 
and  so  vice  versa  of  one  *  born  in  the  burgh  part  of  the  parish^ 
Now,  if  the  division  contended  for  by  the  argument  of  the  pur- 
suers and  respondents  has  any  meaning  at  all,  it  isi  that  the  land- 
ward poor  shall  be  sustained  by  the  landwafd  part,  and  the  burgh 
poor  by  the  burghal  part.    But  that  is  rendered  impossible  by  this 
provision   respecting   their  several  settlements.     If,  again,   to 
escape  from  the  force  of  this  consideration,  it  be  said  that  the 
landw:ard  born  poor  must  resort  to  the  landward  parts,  and  the 
burgh  bora  poor  to  the  buigh  part,  I  ask  what  provision  of  the 
Act  hints  at  such  a  distinction  in  respect  of  settlement?    But 
the  matter  here  dealt  with  is  of  a  penal  nature,  and  even  highly 
penal ;  for  vagrancy  may  terminate,  bv  the  fifst  provision  of  the 
Act,  in  even  capital  punishment.     Toerefore  this  provision,  re- 
lating to  settlement,  must  be  most  strictly  interpreted,- and  conse^ 
quently  we  are  not  at  liberty  to  supply,  by  intendment,  a  provision 
which  is  not  in  any  way  to  be  found  in  the  Act,  namely,  that 
persons  having  a  landward  settlement  by  birth,  or  seven  year*8 
residence,  shall  go  to  the  landward  part,  and  those  having  a  burgh 
settlement,  to  the  burgh  part.     The  exigency  of  the*Act  is 
clearly  complied  with  by  the  party  returning  to  any  part  of  the 
parish.      To  illustrate   this   point  further,  suppose  a  pauper 
brought  before  the  burgh  magistrates  as  a  Tagraut,  and  indicted 
for  that  offence,  his  vagrancy  consisting  in  having  continued  out 
of  his  parish,  where  be  was  bom,  or  bad  lived  seven  years  last 
past,  above  forty  days  after  the  proclamation, — the  indictment 
must  follow  the  section  which  constitutes  that  absence  a  con- 
strnctive  vagrancy,  and  the  very  words  must  be  used.     The 
averment  must  be,  or  rather  must  have  been,  for  it  could  have 
happened  only  immediately  after  the  Act  passed,  for  it  relates 
to  that  period,..^the  averment  must  have  been,  that  the  defen- 
dant b^ing  bom  within  the  parish  of  Dunbar,  and  not  having 
lived  during  seven  years  last  past  in  any  other  parish,  and  being 
a  pauper,  did  not  return  and  repair  to  the  aaid  parish,  and  there 
settle  himself  within  the  space  of  forty  days  after  proclamation, 
made  of  a  ceTtain  Act  passed  in  such  a  year.     Now,  if  the  pauper 
had  been  bom  in  the  eounty  part,  and  bad  returned  to  the  boiigh 
part,  he  must  have  been  acquitted,  for  the  material  averment  of 
the  indictment  would  be  negatived  by  the  evidence.     No  con- 
sideration of  burgh  or  landward  would  ever  have  been  had.     The 
same  may  be  said  of  the  remaining  provisions.     The  lists  are  to 
be  made  by  the  Magistrates  for  towns,  and  the  Justices  for  land- 
ward parishea,  and  the  Magistrates  and  Judges  in  the  parishes  to 
landward  are  to  tax  and  stent  the  whole  inhabitants  within  the 
parish,  according  to  their  substance,  and  distributious  are  to  be 
made  among  the  poor  by  the  Magistrates  within  burghs,  and  the 
Judges  in  the  parishes  to  landward  respective, — t]|is  being  the 
only  place  in  which  any  words  of  severance  occur  in  any  part  of 
the  Act ;  So  testimonials  are  to  be  given  by  the  Magistrates  in 
town§,  not  distinguishing  parishes,  and  by  the  Justices  in  parishes 
to  landward,  manifestly  in  order  to  enable  the  Magistratea  to 
certify  for  all  the  parishes  within  the  town  indiscriminately. 
The  subsequent  Act  laid  the  duties  formerly  assigned  to  J  na- 
nces upon  the  Kirk-session ;  and  the  Proclamations  in  the  reign 
of  William  and  Mary,  follow  nearly  the  same  course,  only  in- 
clining more  to  the  construction  which  lays  the  duty  on  the 
parishes  merely.     In  all  these  provisions,  then,  we  can  discover 
only  one  case  in  which  the  bounds  of  the  royal  burgh  and  the 
jurisdiction  of  the  Magistrates  is  recognised,-^^ne  case  only  in 
which  there  is  a  distinction  taken  between  burghal  and  landward, 
and  that  is  the  case  of  a  parish  or  parishes  wholly  burghal,  and 
a  pariah  wholly  landward.     This  is  no  exception  at  all  to  the 
general  principle  of  parochial  division  followed  throughout  the 
Act,  for  that  division  is  here  too  strictly  preserved.     But  no 
provision  whatever  is  made, — no  notice  at  all  is  taken  of  a  parish 
partly  burgh  and  partly  landward.     It  is  considered,  therefore, 
as  a  parish,  and  dealt  with  as  such.     The  silence  of  the  Act  on 
this  case  is  quite  decisive,  and  we  have  no  right  to  speak  for  it. 
When  we  see  nothing  recognised  throughout  but  parochial  bound- 
ary, we  can  have  no  right  to  Imagine  another  division  of  burghal 
And  landward  districts.     Burgh  and  landward  are  indeed  terms 
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used;  but  how. used?  Not  aa designating  parts  of  the- same 
parish,  but  as  denoting  two  different  kiiids  of  parishes.  There, 
is  notice  taken  of,  and  provision  made  for  a  burgh  which  ia  a 
parish,  or  it  may  be  two  parishes,  though  that  is  only  in  oae  or 
two  instances.  There  is  likewise  notice  taken  of  and  provision^ 
made  for  a  landward  parish,  but  no  mention  whatever  aeems^ 
nor  is  any  thing  at  all  rested  upon  the  distinction  between  that, 
part  of  a  parish  which  is  burghal  and  that  which  is  landward.' 
We  should  be  introducing  a  perfectly  new  matter,  if  we  sup- 
posed any  such  division  to  be  made.  We  should  be  really  in-' 
vtenting  a  kind  of  district  or  territory  wholly  unknown  to  the 
law.  The  law  is  conversant  with  parishes.  It  is  our  most 
ancient  division  of  territory,  and  loses  itself  in  the  most  remote 
antiquity  in  every  part  of  the  island,  being  far  beyond  the  time 
of  legal  memory.'  The  law  is  likewise  conversant  with  burghs, 
and  their  bounds  are  ascertained,  though,  generally  speaking, 
instituted  in  much  more  recent  times.  But  that  portion  of 
territory  which,  is  in  a  parish,  and  not  in  a  buigh,  is  wholly  un- 
known to  the  law,  as  contradistinguished  from  the  rest  of  the 
parish.  It  18  a  part  of  the  parish,  and  known  as  such ;  that  is, 
known  in  relation  to  the  parish.  But  we  have  no  name  even,^ 
much  less  any  legal  description  of  such  a  district.  To  maintaiiK 
any  such  distinction,  any  such  district,  is  contrary  to  all  legal 
principle,  and  is  indeed  arbitrary  and  gratuitous.  Equally  so,  per- 
haps still  more  violent,  is  the  supposition  which  would  give  birth 
to  a  new  jurisdiction,  extending  over  and  limited  to  such  a  district. 
The  Mi^trates  have  their  known  jurisdiction  in  burghs,  the 
Kirk-session  in  parishes.  But  we  are  called  upon  to  create  a  juris- 
diction, and  to  vest  it  in  the  kirk-session,  comprising  it  within 
certain  limits  wholly  unknown  to  the  law.  It  is  the  jurisdiction 
of  the  kirk-session  over  that  part  of  a  parish  which  falls  beyond 
the  bounds  of  a  town,  but  which  is  situated  in  the  parish.  This 
intention  might  be  accompli8hed,^-the  jurisdiction  might  be  con- 
ferred,— the  district  created ;  and  its  bounds,  being  deiined,  the 
jurisdiction  might  be  extended  over  that  district,  and  limited  by 
these  •  bounds.  The  Legishiture  might  have  done  this,  and  iC 
may  now  do  it.  If  it  had  done  so,  there  would  have  been  an 
end  of  the  question.  The  Statute  would  have  said  so,  and  that 
would  have  been  enough.  But  it  must  have  said  so  expressly 
and  plainly.  No  conjecture  and  no  constructive  reasoning  can 
supply  any  such  thing.  Nay,  such  a  division  of  territory,  and 
such  a  ereation  of  jurisdiction,  is  exactly  the  last  thing  that  we 
are  at  liberty  to  fancy,  or  to  imply.  At  the  same  time,  if  foir  a 
long  course  of  years  the  poor  of  the  parish  of  Dunbar  had  been 
managed,  as  to  assessment,  settlement  and  sustentation,  in  two 
divisions,  and  the  parish  had  thus  been  divided,  as  it  were,  into 
two,  for  the  management  of  the  paupers ;  and  if  the  same  kind 
of  division  and  double  administration  had  been  uniformly  fol- 
lowed in  all,  or  almost  all  the  other  mixed  parishes  of  Scotland, 
I  am  not  disposed  to  dc;ny  that  this  would  have  entitled  us  to 
impose  a  construction  upon  the  Act  according  to  the  practice  or 
use.  There  being  nothing  absolutely  self-repugnant  in  the  divi- 
sion, we  might  have  limited  the  case  of  a  mixed  parish  as  not 
omitted,  but  capable  of  being  raised  by  construction, — a  somewhat 
forced  construction  certainly  on  the  words  of  the  Act,  but  raised 
solely  by  the  usage  being  of  a  contemporary  date,  and  of  an  uni- 
form kind.  That,  however,  is  not  the  case  here ;  and  the  Act, 
therefore,  must  be  construed  acoording  to  its  plain  intent,  which 
excludes  all  such  new  divisions  as  the  respondents  contend  for» 
and  the  decree  appealed  from  adopts.  With  this  I  should  pro-t 
bably  have  been  satisfied.  But  the  case  is  considerably  stronger  ; 
for  the  usage  both  in  Dunbar  and  elsewhere,  is  plainly  with  the 
construction  contended  for  by  the  appelUnts.  It  would  be  ft' 
strong  thing  indeed,  to  alter  a  practice  so  long  established  in  this 
burgh,  upon  any  speculative  construction  of  the  Statute.  But 
when  we  find  that  the  same  usage  which  prevails  here,  has  also 
prevailed  almost  everywhere  else,  it  would  be  overlooking  that 
which  would  have  been  a  very  important  aid  in  the  construction 
of  a  doubtful  provision,  and  that  Which  is  a  strong  confirmation 
of  the  construction  naturally  put  upon  a  provision  by  no  means 
doubtful,  were  we  to  leave  out  of  view  the  additional  weight 
which  tbia  usage  gives  to  the  afgunents  againat  the  decree.  I 
have  no  hesitation,  therefore,  in  recommending  to  your  Lordships 
to  reverse  the  interlocutors  complained  of,  and  to  remit  to  the 
Court  beloW;  with  instructions  to  dismiss  the  action  of  declara* 
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tor  and  repetidon,  $mi  to  asBoikle  tlie  defelidairts  from  tbe  «o«- 
dusioiiB  of  tbe  miinaions. 

The  jud^^ent  was  accordingly  reversed^  and  the 
OMe  remitted,  with  inatrnctiona  ta  diamisa  the  action 
of  deolacalor  and  repetition,  and  to  aaaoilaie  the  Ap* 
pdhiata  ftwn  the  eoncliuioaa  of  the  aavunona. 

ItichardflOD  and  Connell,  AppeUanU*  ;9o/iafors.— SpottUwoode 
and  Robertaon,  Rapondenl^  SolicUlmrt, — [C;.D.] 


ae 


TEIND  COURT. 

IH  Jidy  18d5. 

No.  346. 

The  Ibllowing  aqgmentation  waa  awarded : 

ijonmay^Presbyteryctf  Deer— Old  stifiend,  1814,  IS  chd- 
den»  liatf  meal  and  ludf  barley,  and  £100  Scots  for  comiDiinion 
elementB.-^Stipend  modified  of  this  date,  16^  ebalder8,Bnd  £f\0 
Sterling  fbr  commumon  elements,— being  an  augmentation-of  8| 
dialders,  and  £i,  1&  4. 


COURT  OF  SESSION. 


INNER-HOUSE. 

•  » 

27tA  June  1835. 
Fiaar  Divi8ion.^(G.  D.) 

No.  347^^Mfi8  H.  Allan  or  HoeKiNa,  and  OrHma, 

Real  Raisers  cf  Muktplepoindmg  in  name  o/Robbrt 

AlLAV,  v.  RoBERlr  tjHRISXIB,  AlLAN's  TRUStEB^ 

Objector, 

MiAtiplepoinding,  Competency  of-*-Bankrapt-*  Sequestration-^ 
The  exeeutwofa  party  dtcenud  having  been  tequettraXed^  and 
ttbo  a  Company,  of  which  both  ifie  deceased  andexeciUor  were 
parineri;  and  a  niuUiplepoinding  being  brought  in  the  name  ef 
ihe  executor,  by  thecriditori  on  the  individual  ettate  of  the  <fe- 
■eeaaedtforthe  distribution  of  hit  moveable  ettate,  in  iofar  at  not 
realised  and  intermingled  with  the  ettate  of  the  executors  and  ihe 
trutlee  in  ihe  iejuettration  having  objected  to  the  competency  of 
the  multiplepoinding,  en  the  ground  thai  the  exectUry  was  carried 
'by 'the  tequettrtUiOn-~'*ol(feciian  repelled. 

The  ilate  Thooaaa  Alhw,  t>f  LanriateB,  waa  a  partner 
ef  the  banking-honse  of  Robert  Allan  and  Son.  He 
died  intestate  on  12th  Septemher  1833,  learing  aereral 
children,  of  tdiom  Robert  Allan  (also  a  partner  of  the 
banking-houae)  waa  one.  Robert  Allan  took  np  hia 
Cather'a  heritage  aa  heir,  and,  with  the  conaent  aif  all 
coocemed,  be  alao  «cpede  a  4ioBfiraaation  aa  hia  fiather'a 
executor,  and  gave  up  iin  inv^entory  offends  in  Scot- 
land to  the  extetit  of  £22,336.  10. 10.,  independently 
of  fonda  albroad,  amounting,  it  waa  said,  to  £2200. 
It  waa  diapnted  in  the  preaent  prooeaai  whether  Thomaa 
AUan'a  yonnger  chiiaBea  had  all  •gneed  io  accept 
apeoial  [ivoYisieiM,  and  to  diaohafgei&eir  legal  daina. 
Abottt  eight  mon^a  after  tfiia  confirmation,  the  house 
of  Robert  Allan  and  'Son  became  bankrupt,  and  a  ae- 
^aeatration  waa  iaaued  on  2d  September  1834,  and 
ihe  objector,  Mr  Chriatie,  appointed  troatee,  both  oa 
Ihe  eatatea  ef  the  eompasT,  and  «n  the  indiTidual 
eatate  of  Rcfcert  AMan.  Ki>bert  AUafn  had,  in  the 
meantime,  reaKaed  part  of  hia  father'a  moTeable  estate ; 
bnt  part  of  it,  at  the  time  of  the  bankruptcy,  remained 


ofltetanding,  «ad  wma  not  tiiteniiNigled  with  Rohart 
Attan'ft  own  estate.  Thereat  raiaera,  who^rerecre- 
ditora  of  the  late  Thomas  Allan  in  his  indiTidoal  ca- 
pacity, brought  the  preaent  action  of  multiplepoiuding 
m  name  of  Sobert  Allan,  aa  hia  father'a  executor,  for 
the  diatribntion  of  that  pait  of  Thomas  Ailan'a  more- 
able  estate  which  atill  remained  ontatanding,  and  not 
intermingfled  with  Robert  Ailan'a  private  eatate,  to 
the  competency  of  which  action  Mr  Christie  objected, 
on  the  ground  that  the  executrv  of  tbe  late  Thomas 
Allan,  which  waa  veated  in  Rooert  Allan  by  coofir- 
aaation,  waa  equally  carried  to  the  objector  by  the 
aequeatratien,  with  any  cither  part  of  Robert  Allan's 
estate ;  and  that,  whatever  might  be  tbe  rigbta  or  pre- 
ferences of  the  real  raiaera,  they  must  be  determined 
onder  the  aeqneatration. 

Lord  FttUertoo,  Ordinary,  reported  thia  qnestioa 
en  minutes  of  debate;  and  the  Court, 

**  In  respect  that  Robert  Allan,  tbe  raiser  of  tbe  multiplepoiod- 
ing,  was  confirmed  as  ezecator  of  his  father,  under  the  usual  ob- 
ligation to  account  to  all  concerned — Find  that  there  are  no  valid 
grounds  on  wbicb  Robert  Christie,  tbe  trustee  on  the  seques- 
trated estate,  is  entitled  to  oppose  this  multiplepoinding  proceed- 
ing in  the  name  of  the  said  ttobert  Allan  and  Company,  or  to 
insist  on  the  funds  in  medio  being  administered  and  distributed 
under  tbe  sequestration  :  Therefore,  repel  tbe  objections  stated 
for  tbe  said  Robert  Christie,  and  remit  to  the  lH>rd  Ordinary  to 
proeeed  in  the  process,  as  sbali  be  just,  reserving  ail  questious 
of  expenses." 
Signed  2d  July. 

Lord  Ordinary,  Fullerton.— JPor  Seal  Baieers,  Penney ;  Smitk 
and  Kiimear,  W.S.,  4g«nis.— ^^r  Otfjeetor^  A.  Wood;  John 
Wight,  W .S^  Agent.^lG.D.] 


27/A  June  1835. 
Fraax  Di?ibion.^-*-(6*D.) 

No.  348. — Alexander  Smith,  Pursuer^  v.  Mns 
Anne  Macbeth  or  Lauder,  Defender^ 

Oath  of  Rofienenco— intrinsic  and  Estrinaio**-^  laem  of  £\€0 

being  offered  to  he  proved  by  a  reference  4o  the^futh  of  a  party, 
who  deponed  that  Sb^had  been  paid  by  hitfather'dn'law  fuhm 
the  dtdmatU  represented, J  to  persons  to  whom  ike  eUnmantwat 
indebted,  eevi  that  ihe  depemeni  understood  this  payment  to  hern 
been  on  his  mceount,  although,  being  absent  on  miUimry  duty,  he 
knew  nothing  ofithui  what  hie  w^4old  him,  and^hai  he  took 
for  grtmied  thai  the  paymeM  lens  a  gift,  or  given  in  pvH  of  A» 
w^s  tocher^Groumsiancee  sa  which  held,  thai  the  oath  wss 
negative  of  ihe  referenat* 

The  purauer,  under  tbe  judgme&t  of  the  Coart,  re- 
ported antef  VoL  VI.  p.  360,  being  kdd  entitled  le 
eertain  anna  froaa  the  anooeaaion  of  hia  ^ther^n^law, 
the  late  Dr  Williara  Macbeth,  the  defender,  inter  alia, 
atated  as  a  counter  claim  against  him.  In  tbe  I6tfa 
article  of  her  statement  of  facts,  a  sum  of  £100,  said 
to  have  been  received  by  the  pursuer  in  loan  from  Dr 
Maobeth,  who  had  beooflie  aeourity  on  a  bill  ler  tbs 
purauer  for  £65,  f 0. 6.,  to  M'lnterii,  Ingiia  and  W4I- 
aon,  and  which  amounted,  with  interest,  expenaes,  and 
additional  advancea  and  fhmbhinga,  to  the  aaid  sam 
of  £100,  which  Dr  Macbeth  paid  to  the  puraoer,  or 
to  M'Intoah,  IngUa  and  Wilaon,  for  his  behoofi  The 
defender  referrM  the  verity  of  thh  atatenent  to  the 
puMaer'e  oath,  who  deponed  that  he  had  transactions 
aa  a  baker  with  Mcintosh,  Inglis  and  Wilson : 

"'That  hu  ftAher«in-law  paid  £52  to  M*Intoah,  Ingbs  «^ 
Wilson,  which  deponent  took  it  for  granted  was  pactof  bis  wife^ 
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tocher,  or  glten  by  "hte  fofhtfr-1n-taw  as  *  gift  Depomfi,  That 
the  tnoiMetlon  televred  to  took  place  al  the  conniMneeinetit  of 
the  bt«  war,  at  which  time  the  deponent  was  not  in  Inverness, 
heing  ahsent  oh  military  serfice.  Deponds,  That  the  above  pay. 
ment  was  made,  as  witness  understood,  on  his  account,  to  M'ln- 
tosh,  Inglis  and  Wilson  ;  but  as  the  deponent  was  himself  ab- 
sent, having  been  balloted  for  the  militia,  he  knows  it  only  from 
the  information  of  his  wifo.  Interrogated,  Whether  the  payment 
tvas  made  directly  by  his  father-in-law  to  M'Intosh,  Inglis  and 
Wilson,  orty  him  to  the  deponent's  wife,  and  by  her  to  that 
company  ?  Depones,  That  he  cannot  say  in  which  of  the  two 
ways  the  payment  was  made :  That  in  deponent's  absence,  bis 
wife  carried  on  the  business ;  but  deponent  himself  never  knew 
bis  account  to  M'Intosh,  Inglis  and  Wilson,  to  exceed  i£52." 

He  tlien  deponed  that  he  never  in  his  life  signed 
^y  b'lll  for  £65,  10.  6^  or  any  other  sum  along  with 
ills  father-in-law,  and  that  the  latter  never  drew  any 
bill  on  bin  fw  the  parpose  of  being  diacoanted ;  and 
being  "  inlerrogatefd  whether  he  ever  paid  back  the 
foresaid  sam  of  £52  to  old  IVf  acbeth,  depones,  that  he 
never  did  ;*'  and  being  interrogated  by  the  commissioner 
Whether  any  of  the  defender'^  counter  claims  "  are 
resttngoowing  by  the  deponent  to  the  defender  ?  De- 
jpones  that  th^  are  not."  The  Lord  Ordinary,  Cock** 
barn,  on  4th  February  1835, 

*'  Having  considered  the  interlocutor  of  Lord  Jc0rey  of  27th 
June  183i,  sustainiog  a  reference  made  by  the  defender  at  the 
bar  to  the  oath  of  the  pursuer,  aud  the  pursuer's  deposition,  and 
having  beard  the  counsel  for  the  parties— Finds  that  the  defender 
has  not  established  by  the  deposition  any  of  the  facts  which  she 
so  undertook  to  prove,  and  with  this  finding,  appoints  the  clerk 
to  pioceed  with  the  remit  to  him  to  make  up  a  state  of  accounts. 
**  NoU. — The  points  referred  to  the  pursuer's  oath  were  those 
contained  in  the  16th  17th  and  18th  articles  of  the  defender's 
statement  of  facts.  It  was  agreed  at  the  debate,  that  in  so  far 
as  ^e  two  laat  artielea  were  concerned,  the  oath  negatived  them, 
and  the  defender  only  maintttned  that  the  deposition  eetabltshed 
the  fact  set  forth  in  art.  16,  vise,  that  the  pursuer  had  received 
£100  *  OS  cB  loan,*  The  Lord  Ordinary  is  of  opinion  that  the 
oath  does  not  prove  this  fact.  \st.  The  deponent  says,  that  he, 
from  being  absent  on  military  duty,  knows  nothing  of  the  matter, 
except  what  bis  wife  told  him.  2e/,  That  though  she  stated  that 
she  had  received  a  sum  (not  ^100),  be,  the  deponent,  understood 
this  to  be  for  tocher,  or  as  a  gift.  This  explanation  is  not  ex- 
triDsic  here,  when  every  thing  depends  on  the  oath  alone,  and 
where  the  defender  underukes  to  prove  by  that  oath  that  the 
money  was  taken  as  a  loan.  There  are  other  circumstances 
sworn  to,  which  all  go  to  negative  the  reference. •* 

The  defender  reclaimed,  but  the  Court  adhered, 

with  expenses  since  the  date  of  the  Lord  Ordinary's 

interlocutor. 

Lord  OrOhuify,  Cockbam.-^Aol.  Dean  of  Faculty  (Hope); 
Ferguson  and  Thomson,  S.S.C,  A%enu,'^AU,  Pyper;  Janes 
D.  Lawrie,  S.S.C.,  Asenu^^vc  R.  Doadas,  CUrk,^[GJ[),^ 


21th  June  1835. 
Second  Division. — (J.R.) 

No.  S49^-«Mrs  Elizabeth  Boss  and  Husbanb,  Pur^ 
suersj  V.  Charles  M'Intosh  and  OTHsaa,  De* 
fenders^ 

Proof'^ProcesS'-fProving  the  Tenor-^Circwnstances  in  whhh 
the^Cowri  deeemed  in  a  proving  rftke  imor,  but  ordtrgd  the  di' 
poiUionfofthe^puriuntt  wkick  had  begn  taken  in  the  proceti, 
to  be  withdrawn  therefrom. 

This  WAS  an  action  of  proving  the  tenor  of  an  herit- 
able bond  of  annuity,  said  to  be  g^ranted  by  the 
deceased  John  FMnlay  of  Parkhouse,  to  the  pursuer, 
Mrs  Ross,  and  dated  l^h  March  1807.    The  iastru- 


noxt  of  aastne  opon  the  bond  was  produced  lo  proi 
it8  tenor ;  and  there  was  offered  In  ^videaoe  of  tl 
casus  amissunUst  the  deposition  of  the  pursuer  hersc 
and  of  her  husband;  the  former  of  whom  deponed » 
the  fact,  that  the  bond  was  j>repared  by  Peter  Petersg 
some  time  writer  in  Glasgow ;  and  the  latter  to  b 
onderstanding,  that  it  remahied  in  Peterson's  possi- 
aioo  from  the  time  it  was  executed  until  he  left  tb 
country  (in  1834) ;  apd  both  to  their  belief,  that  upa 
that  occasion,  Peterson  either  destroyed  the  deed,r 
pnt  it  away.     Another  ^fitness,  who  had  examiBi 
Peterson's  papers,  deponed  that  the  bond  was  noto 
be  found  among  them  ;  and  the  trustee  upon  his  »- 
qoestrated  estate  deponed  that  Peterson  had  abMoi- 
ed,  and  oerrtified  an  excerpt  from  bis  ledger,  datedii 
March  1807,  containing  an  entry  of  the  drawing  of  le 
bond  and  infeftment,  and  an  acknowledgement  tat 
the  expenses  were  paid. 

There  was  no  opposition  to  the  action. 

The  Court  (while  they  held  the  depositions  ofhe 
pursuers  themselves  to  be  inadmissrble),  in  respec'of 
the  production  of  the  instrument  of  sasihe,  andhe 
testimony  of  the  unexceptionable  witnesses,  an  of 
there  being  no  appearancot  decerned  in  terms  ofthe 
libel,  and  appointed  the  pttrauere'  depositions  ti  bo 
withdrawn. 

Act,  Wilson;  E.  and  A.  M'Millan,  W.S.,  ^geiiif.-Mr 
Thomson,  Ctertf.^lJ.  R.] 


SOth  June  1835. 
FiasT  Division. — (6.  D.) 

No.  SdO^^^iR  William  Baillie  and  OitERS 
(Clyne's  TausTftfis),  Petitioners,  r.  Roiert 
ScLATKR  and  Others,  Respondents, 

Expenses — Appeal— Process — During  the  dependence  ofin  ap- 
jwal  to  the  ffoute  of  Lordt,  interim  execiUion  having  bceniward'^ 
edby  the  Court  ofS'Siion  against  the  unsuecestful  path  who 
entered  a  teeond  appeal  againil  Ild$judgmentt  and  premted  « 
tutpemion  of  a  charge  given  thereon  ;  and  thejudgmat  com,' 
plained  of  in  the  first  appeal  having  been  reversed,  and  th  second 
appeal  remitted^  with  instructions  to  proceed  therein  as  tould  be 
Just  and  consistent  with  the  reversal  in  the  first  appetU~^ircum^ 
stances  in  which,  1.  The  interlocutor  awarding  inlerin  exec%s» 
tion  recalted,and  the  appellant  found  entitled  to  the  eafe$ues  of 
opposing  that  application,  2.  In  the  suspension,  the  aorge,  qf 
ponsmt,  suspended,  but  no  expenses  found  due,  3.  TheppeUant 
found  entitled  to  no  expenses  under  the  second  appeal.  4.  Tht 
appeUantfound  entitled  to  his  expenses  in  the  present  apUcatiam 
to  app^  the  judgment,  in  so  far  as  lie  was  successful, 

A  judgment  of  the  Court  of  Session  againstthe  late 
Mr  Clyne,  reported  ante,  Vol.  III.,  p.  151,  was  re- 
versed in  the  House  of  Lords,  as  reported  aite,  VoL 
IV.,  p.  66,  and  the  judgment  of  reversal  wasapplied^ 
«8  reported  ibid,^  p.  18ii.  Interim  exeoutior  having 
been  awarded  against  Mr  Clvne  during  the  depen- 
dence of  the  appeal,  he  entered  a  second  apped  against 
the  judgment  awarding  interim  execution,  andpresent- 
ed  a  suspension  (which  was  ultimately  remitted  to  the 
junior  Lord  Ordinary)  of «  charge  on  that  jidgmenk 

In  the  second  appeal,  the  House  of  Lores,  on  7th 

August  1833;  remitted,  with  instructions  to 

«  proceed  farther  in  the  said  cause,  second  appealed  fiom,  as  nay 
be  just  and  consistent  with  the  judgment  of  reversal  pronounced 
by  this  House  In  the  said  first  appeal.*' 

Mr  Clyoe's  trnstees  then  {Hresenteda  petition  to  ap- 
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\j  the  jadg^ent  in  the  second  appeal,  and  the  Goort 
>n  22d  February  18S4, 

Find  and  decern  in  terms  of  the  judgment  of  the  Home  of 
jordt,  and  order  the  cause  to  be  put  to  the  summar  roll" 

Thereafter,  the  petition  wa«  remitted  to  the  junior 
lOrd  Ordinary,  whose  interlocutor  and  note  suffi- 
iently  explain  the  case  (which  resolved  entirely  into 

question  of  expenses),  and  the  circumstances  of 
'hich  will  more  fully  appear  from  the  previous  reports 
bove  referred  to. 

On  8d  March  1835^  Lord  Cockburn 

Having  considered  this  case,  with  the  various  proceedings  and 
loduetions,  and  heard  parties— (1.)  Recals  the  interlocutor  of 
e  Second  Division  of  the  Court,  5th  March  1831,  awarding 
ierim  execution,  and  6nd8  the  petitioners,  the  trustees  of  the 
le  David  Clyne,  entitled  to  the  expenses  of  opposing  that  np- 
ication.  ()f.)  In  the  suspension  of  the  cbaige  given  to  Mr 
Ifne,  for  payment  of  the  sums  for  which  interim  execution  was 
aarded,  of  cotuent  suspends  the  letters,  but  finds  no  expenses 
db  to  the  petitioners  in  that  process.  (3. )  Finds  the  petitioners 
eitled  to  no  expenses  under  the  second  appeal  at  the  said  David 
One's  instance.  And,  (4)  Finds  them  entitled  to  their  ex- 
poses, under  the  present  application,  in  so  far  as  they  have  been 
aicessful,  and  decerns ;  appoints  an  account,*'  &c. 

Koie, — This  is  rather  a  peculiar  case.     The  Court  decided 
a  «ise  against  the  late  David  Clyne  with  expenses.     On  this 
heppealed.     The  successful  party,  Robert  Sclater  and  others, 
apjed  for  interim  execution.     This  Mr  Clyne  resisted  op 
vanus  grounds,  one  of  which  was  that  the  application  was  not 
by  se  whole  seventjr-five  pursuers,  but  only  by  sixty-six  of  them. 
Th  Court  granted  interim  execution  in  the  usual  terms.     Mr 
Cl>e  declined  to  pay  the  sum  decerned  for.     On  this  he  was 
chared.     He  suspended  the  charge,  partly  on  the  same  grounds 
on  ^ich  he  had  resisted  the  decree  for  interim  execution,  but 
alsoin  this  one,  that  the  bond  had  not  been  granted  by  the  whole 
of  tk  sixty-six  persons  who  had  petitioned  for  this  decree,  but 
ovlpj  nine  persons  acting  for  them,  and  that  it  was  otherwise 
defeave.    Lord  Moncreiff,  as  Ordinary,  refused  this  bill  with 
exposes ;  stating  in  a  note  that  he  held  it  to  be  incohipetenr, 
and  te  objections  to  the  bond  '  quite  untenable.'    The  Court 
•dheid  to  this  interlocutor,  on  advising  a  reclaiming  note.     Mr 
Clyn«  DOW  presented  a  second  appeal ;  Ist,  Against  the  inter- 
locutc  awarding  execution ;  2d,  Against  the  refusal  of  the  bill 
of  iupension  by  Lord   Moncreiff;  and  Sdfy,  Against  the  ad- 
herens of  the  Court  to  that  refusal.     On  hearing  the  first  appeal, 
the  Huse  of  Lords  reversed  the  interlocutor.    This  judgment 
has  ben  applied,  and  that  branch  of  the  case  is  finally  disposed 
of.     is  soon  as  the  reversal  took  place,  it  was  plaih  that  there 
was  nc  need  of  hearing  the  second  appeal.     Accordingly  Mr 
Clyne  limself  petitioned  the  House  of  Lords  to  reverse  the  three 
interlootors,  and  to  give  him  his  expenses  without  a  hearing. 
This  tk  House  of  Lords  did  not  do ;  but  pronounced  a  judg- 
ment, rmitting  not  only  the  '  cause,*  but  the  said  second  '  appeal 
to  the  <ourt  of  Session,  to  be  dealt  with  according  to  justice, 
keepingthe  reversal  in  the  principal  cause  in  view.     In  applying 
this  remt,  the  petitioners,  at  the  debate  before  the  Lord  Ordinary, 
insisted  on  the  following  claiixts : — I,  That  the  interlocutor 
awardini  execution  should  be  recsUed,  and  with  costs.    This  the 
preceding  interlocutor  grants. — II.  That  in  the  suspension,  the 
reasons  i  suspension  should  be  sustained,  and  the  coats  of  the 
suspende  paid.     The  Lord  Ordinary  is  of  opinion  that  the  pe- 
titioners ire  not  entitled  to  this.     The  suspension  must  be  look- 
ed at  as  a  the  period  of  the  charge,  and  of  the  interlocutors  re- 
fusing thi  bill.     Had  Mr  Clyne  reason  for  suspending  then  ? 
Lord  Moicreiff  thought  not;  the  Court  concurred  in  tMs^and, 
.acting  unler  the  remit  from  the  House  of  Lords  of  the  whole 
second  ap>eal,  the  Lord  Ordinary  is  of  the  same  opinion.  .  The 
only  allegid  difference  of  circumstance  is,  that,  since  these  judg- 
ments^ tb(  interlocutor  in  the  principal  cause  has  been  reversed. 
This  wou'd  dearly  entitle  the  petitioners  to  present  a  second 
bill  on  the  ground  of  a  supervening  objection ;  but  it  cannot 
affect  the  first  one.     They  argued  that  the  attempt  to  enforce 
the^eider  lot  eiectttion  was  made,  like  so  spplicatioa  for  an  in- 


terdict, pericuto  peienlU,    Bat  if  a  petition  for  interdict  hsd  hecs 
fully  considered,  and  its  prayer  granted  by  the  Court,  wonld  tbi 
party  applying  be  responsible,  not  only  for  all  the  coDseqaeocet 
truly  flowing  from  that  application,  but  for  all  the  costs  incurr^ 
by  bis  adversary  in  any  coilateral  means  which  he  might  choose 
to  resort  to  for  trying  the  same  point  over  again  ?    The  charge 
being  given  in  due  conformity  with  the  interlocutor,  Blr  Qjne 
ought  to  have  obeyed  it  in  the  interim^  and  the  Court  was  boaod 
to  assume  its  own  judgment  to  be  correct  till  it  was  actuslly  tet 
aside.     What  if,  besides  a  suspension,  Mr  Clyne  bad  tried  as 
interdict,  and  a  declarator,  and  a  reduction  ?     Would  the  rereral 
oblige  his  opponent  to  pay  for  all  these  ?     The  Lord  Ordinuf 
would  not  even  have  suspended  the  charge  except  for  the  cofu^ 
of  the  respondents,  who  stated  at  the .  debate,  that  in  order  to 
aimplify  natters,  or  to  relieve  the  fears  of  the  petitioners,  the; 
had  no  objection  to  this  matter  being  disposed  of  any  how.    But 
quoad  expenses,  they  stood  upon  their  right     And  in  determioing 
the  measure  of  this  right,  it  does  appear  to  the  Lord  Ordimuy 
that  any  obvious  attempt  to  defeat  an  interloeutor  awardiog  in* 
terim  execurion  by  a  bill  of  suspension,  ought  to  be  strongly  dlv 
.couraged. — III.  That  the  expenses  of  the  second  appeal  should 
be  paid.     This  claim  has  not  been  granted,  and  fur  two  ressooi, 
'-Jirsi,  Because  the  Lord  Ordinary  agrees  with  the  Coartiothe 
propriety  of  awarding  interim  execution,  and  in  aupportiog  Lord 
Moncreiff's  interlocutor  refusing  the  bill  of  suspension ;  and  thei» 
fore  thinks  the  appeal  groundless:   Secowtly^   Becsuse.  efeo 
though  the  appeal  bad  been  just,  there  was  nothing  in  the  cue 
to  warrant  laying  these  expenses  on  the  party  who  had  the  jodg* 
ment  of  the  Court  of  Session  in  his  favour, — a  thing  almost  oerer 
done  in  the  Lords.     The  Lord  Ordinary,  moreover,  bis  the 
greatest  doubt  whether  it  be  competent  for  the  petitioners  to  f lain 
either  the  expenses  of  the  suspension,  or  of  the  appeal,  under 
the  eititting  application  by  themselves  for  applying  the  judgmeat. 
The  prayer  of  the  petition  specifies  how  they  wish  it  to  be  ap* 
plied,  but  it  asks  none  of  these  expenses,  nor  baa  it  any  getiesl 
words  to  reach  them." 

The  petitioners  reclaimed,  bat  the  Court  adhered, 
and  found  the  respondents  entitled  to  the  expenses 
of  opposing  the  reclaiming  note. 

Lord  Ordinary,   Cockburn.— ^c/.  Dean  of  Faculty  (Hope) 

and  Boswell;  David  Manson,  S.S.C.,  ^gent W/i.  Rutberfurd; 

John  Kennedy,  W.S.,  Jgent.—Mr  Bell,  Cierk.-^IG.  D.] 


30/ A  June  1835. 
FiBST  Division. — (O.  D.> 

No.  351. — John  Brucb,  Claimant ^  t;.  John  Spsnck, 
Common  Agent  for  Hughson*s  Creditors,  Re- 
spondent, 

Heritable  Bond — Statute  1696,  c.  5 — Adjudication — An  kerii- 
able  bond,  bearing  to  be  for  money  imtantiy  adoanced,  butgranifd 
in  reality  in  security  of  rents  due,  and  to  become  due,  tinders 
current  lease,  held  to  be  ineffeetual,  except  to  the  ertent  rfthe  sum 
due  at  its  date,  in  respect  it  was  granted/or  a/uture,  contingentt 
and  indefinite  debt ;  and  an  adfudication  led  on  the  bond,  efir 
the  full  sum  contained  therein  was  past  due-^eld  to  he  elso 
ineffectual,  in  respect  it  was  led  exclusively  on  the  bond,  and  tte 
abbreviate  was  not  recorded  tiU  ten  months  after  the  dale  of  the 
decree* 

'  Haghson  beld  a  lease  from  Mr  Broee  for  6ve  yean 
after  Jdartinmas  1820,  at  a  rent  of  upwards  of  £600 
per  annnm.  On  18th  Angnst  1823,  Unghson  granted 
lin  heritable  bond  to  Mr  Broee  over  certain  sabjectt 
in  Lerwick  for  £1500,  as  insUntly  advanced  by  the 
latter  to  btra.  Infeftment  followed  the  same  day,  snd 
was  dnly  recorded.  At  the  time  when  this  bond  was 
granted,  Hogbson  owed  Mr  Bruce  an  arrear  of  rent, 
as  at  the  preceding  Whitsunday,  of  £434,  0.  4,  and 
the  intention  of  the  bond  was  to  cover  this  and  fature 
rents.    At  the  time  wben  the  heritable  bond  wss 
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granted,  an  accoant-carrent  was  made  out  between  the 
parties ;  the  last  article  in  the  credit-aide  of  which  was 
tfaos  exprewsed:  <<  1823,  August  1 8th — By  amount  for 
which  heritable  bond  is  to  be  granted,  £I500."  The 
last  article  on  the  debit'«ide  of  the  account  was  thus 
expressed:  *  1823,  August  l8th, — To  balance  payable 
to  your  order,  to  com^plete  the  amount  of  the  bond, 
£i065,  19.8.**  This  balance  of  £1065,  19.  8.  was 
carried  to  Hnghson's  credit  in  a  new  account,  dated 
15th  November  1824,  but  which  terminated  at  15th 
November  1823 ;  and  in  which,  after  debiting  Hugh* 
son  with  a  yearns  rent  then  due,  and  deducting  pay- 
ments made,  there  was  brought  out  a  balance  of  the 
bond  at  Hnghson's  credit,  of  £439,  7.  7;  a  third  ac- 
eoont  was  afterwards  made  out,  showing  a  balance 
at  Hughson's  credit,  as  at  10th  June  1825,  of 
£53,  11.  11.,  and  a  fourth  account  was  made  out, 
showing  a'balance  against  Hoghson,  as  at  15th  De- 
cember 1825,  of  4s.  lid.  Fouudinff  on  the  foresaid 
bond,  Mr  Bruce  raised  a  process  of  adjudication  against- 
Hoghson,  and  obtained  decree  on  22d  May  1827,  ad- 
judging the  sobjects  in  the  bond  for  the  aconranlated 
6um  of  £l  998  Sterling.  This  deci<ee  was  not  recorded 
in  the  register  uf  abbreviates  of  adjudications  till  about 
ten- months  after  its  date,  when  it  was  recorded  by 
warrant  of  the  Court.  On  13th  June  1831,  Mr  Hugh-* 
son  executed  a  trust-deed  for  behoof  of  his  creditors, 
in  favour  of  Mr  Andrew  Duncan,  who  sold  the  sub« 
jects,  and  brought  the  present  action  of  multiplepoind- 
ing  for  the  division  of  the  price.  In  this  miiltiple- 
poinding,  Mr  Bruoe  claimed  to  be  preferred,  to  the  ex- 
tent of  the  sum  due  to  him  under  his  bond,  and  he 
maintained  that  it  could  not  be  held  to  have  been 
granted  for  a  future  or  contingent  debt,  and  that,  at 
all  events,  lie  was  preferable  under  his  adjudication, 
to  which  no  such  objection  applied.  The  common 
a^ent  for  the  creditors  (some  of  whom  had  also  ad- 
judged) maintained,  on  the  other  hand,  that  under  the 
Statute  1696,  c.  5,  the  bond  was  ineffectual,  except  to 
the  extent  of  £434,  0.  4.,  which  was  the  only  sum  due 
at  the  date  thereof,  and  that  the  adjudication  was  inept, 
as  being  founded  solely  on  .the  bond,  not  being  teni' 
}J€itive  recorded,  and  being  vitiated  by  a  pluris  petitio. 
The  Lord  Ordinary  (Gorehouse),  on  1  Ith  March 
J835, 

*'  Finds  the  heritable  bond  of  liSch  August  1823,  mentioned  in 
ihe  record,  is  ineffectual,  except  to  the  extent  of  the  sum  due 
end  payable  at  its  date,  in  respect  it  was  granted  for  a  future, 
contingent,  and  indefinite  debt :  Finds  the  adjudication  of  22d 
<May  1827  ineffeotnal,  in  respect  it  was  led  exclusively  on  the 
bond,  the  debt  alleged  to  be  due  under  it  not  being  duly  consti- 
tuted, and  the  abbreviate  not  being  duly  recorded ;  and  before 
farther  answer,  remits  to  the  common  agent  to  ascertain  the  sum 
due  at  the  date  of  the  bond,  and  to  report. . 

*'  Note. — The  adjudication  might  have  been  effectual  in  a 
question  with  personal  creditors,  if  there  had^b^en  no  objection, 
except  that  the  abbreviate  was  aotdulyxecorded ;  but  there  are 
real  creditors  in  the  field." 

Mr  Bruce  reclaimed,  but  the  Ct>nrt,  without  hearing 
counsel  for  the  common  agent,  adhered, 

■  Lord  Ordinanfy  Corehouse. — For  Mr  Bruce,  J.  S.  More; 
Gibson  and  Donaldson,  W^S.,  Agents. — For  Common  Agent, 
Marshall;   Charles  Spence,  S.S.C,  Jgenl — Mr  BeU,  Cierk, 


SOih  June  1835. 
First  Ditisiok. — (G.  D.) 

No.  352. — Sir  Gborob  Rose  and  Mandatory  v* 

DvGALD  Grant,  &c. 

Expenses — muti  be  moved  for  and  disposed  of  by  the  interhcut&r 
pronounced  on  advising  a  catue  in  the  Inner-House,  in  tarms  of 
section  21  qfilte  Judicature  Act. 

In  this  case  the  Court,  on  9th  inst.,  adhered,  with 
«ome  slight  variation,  to  an  interlocutor  of  the  Lord 
Ordinary,  which  found  Mr  Grant  entitled  to  expenses, 
vtde4inte.  Vol.  VII.  p.  403.  The  interlocutor  of  the 
Inner- House,  however,  did  not,  as  usual,  "  of  new 
find  expenses  due"  in  favour  of  M  r  Grant.  Mr  Grant, 
Notwithstanding,  gave  in  his  account,  including  the 
dosts  incurred  by  him  in  the  Inner-House,  and  the 
auditor,  though  these  were  objected  to  as  not  awarded, 
allowed  them  in  the  taxation. 

'  Sir  George  Rose  lodged  objections  to  the  auditor's  re* 
port,  in  so  far  as  it  included  expenses  subsequent  to  the 
date  of  the  Lord  Ordinary's  interlocutor, — Uty  Because 
these  were  not  of  new  found  due  by  the  interlocutor 
of  the  Inner-House ;  and,  2(/,  Because  it  was  required 
by  the  21  st  section  of  the  Judicature  Act,  that  the 
Court  should,  ^'  in  deciding  the  cause,  also  determine 
of  the  matter  of  expenses :"  That  this  was  not  dond 
in  tlie  present  case ;  and  he  maintained,  therefore,  that 
the  Court  did  not  intend  to  give  Mr  Grant  the  addi- 
tional expenses.  He  farther  referred  to  the  case  of 
Morton,  28th  February  1829,  reported  ante,  VoL  L 
p.  109. 

Mr  Grant  anstcered^  That  by  the  subsequent  de* 
cisions,  particularly  Reid  v.  Lyon,  20th  January  1881, 
{8  S.  and  D.  p.  308),  it  had  been  stated  that  a  simple 
adherence  to  the  interlocutor  of  the  Lord  Ordinary, 
which  gave  expenses,  carried  the  costs  in  the  Inner- 
House,  without  any  finding  of  new  to  that  efiTect ;  and 
that  the  present  practice  was  so  regulated,  particularly 
in  the  Second  Division. 

The  Court,  considering  the  21st  section  of  the  Act 
of  Parliament  to  be  imperative,  unanimously  sustained 
the  objections  to  the  auditor's  report,  apd  disallowed 
the  expenses  incurred  in  the  Inner-House,  in  re- 
spect these  were  not,  according  to  the  practice  of 
this  Division  since  the  case  of  Morton,  of  new  found  due 
by  the  interlocutor  disposing  of  the  reclaiming  note. 
Their  Lordships  farther,  on  the  suggestion  of  the 
Dean  of  Faculty,  intimated  that  in  future,  counsel 
must  move  the  question  of  expenses,  on  the  merits 
being  decided,  so  that  an  express  judgment,  allowing, 
disallowing,  or  reserving  costs,  might  be  pronounced; 

Act.  Keay;  J.  Mowbray  and  A.  Howden,  W.S,,  Agents.'^ 
Alt.  Dean  of  Faculty  (Hope);  Party,  Agent,^Ms  Bell,  Clerk. 

30th  June  1835. 

Second  Division. — (J.  R.) 

No.  353. — Henry  Swaymb  &  Mandatory,  Pursuers, 
V,  The  Fife  Banking  Company,  and  William 
Drummond,  their  Cashier,  Defenders. 

Wrongous  Imprisonment — Meditatio  Fogae  Warrant — Issaes^ 
Jn  an  action  of  damages  for  an  alleged  wrongous  apprehension 
and  detention  on  a  meditatio  fug»  toarrantf  it  is  not  necessary  to 
aver  malice,  but  the  issue  must  raise  the  question^  whether  the  prO' 
ceedingf  complained  vfwere  wrongful,  injurious  and  oppressive* 
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The  pursuer,  wlio  bad  been  resident  for  some  years 
in  Lima,  having  returned  to  this  count ry,  for  a  tem- 
porary purpose,  in  1828,  was  apprehended  on  a  medi' 
iatiojuga  warrant,  at  the  instance  of  Messrs  Cheyno 
and  Mackersy^  cashiers  of  the  Fife  Bank,  on  account 
of  a  debt  alleged  to  btr  due  by  him  to  a  brother,  who 
was  some  time  agent  for  the  Bank  at  Kirkaldy,  and 
to  whose  debts  and  effects  the  defenders  had  acquired 
right,  for  behoof  of  themselves  and  that  individual's, 
other  creditors.  Under  this  proceeding,  the  pursuer 
was  compelled  to  find  caution  de  judicio  sislit  and  an 
actloa  was  afterwards  brought  against  him  by  Messrs 
Cheyne  and  Mackersy,  for  paymuent  of  the  alleged 
debt  in  question.  In  that  action,  decree  of  absolvitor 
was  pronounced  by  Lord  Corehouse,  and  adhered  to 
by  the  Court ;  vide  antCt  Vol.  VI.  p.  210. 

The  pursuer  now  insisted  in  an  action  of  damages 
against  the  defenders,  in  consequence  of  bis  apprehen- 
sion and  detention  under  the  meditatio  Jngce  warrant 
obtained  at  their  instance  against  hiip.  The  summons 
libelled,  that  the  defenders'  proceedings  were  wrong- 
ful, injurious,  and  malicious^  The  defence  pleaded 
waa,  bona  fidet  and  probable  cause.  The  averment 
of  malice  being  omitted  by  the  pursuer  in  his  con- 
descendence, an  objection  to  its  relevancy  was  on  that 
ground  stated  by  tne  defenders. 

On  17th  February  1835, 

**  Tbe'IiOrd  Ordinary  having  heard  parties  very  fully  on  the 
motion  of  the  defenders  to  have  the  condescendence  for  the  pur- 
suer found  not  relerant,  in  respect  that  the  averment  of  malice 
contained  in  the  sommons,  is  omitted  in  the  said  condescen- 
dence, and  faa?ing  made  amxandu'm^  finds  that  it  is  not  necessary, 
is  this  case,  to  hafe  an  allegation  of  express  malice  on  the  re«> 
cofd,  and  therefore  refuses  the  motion  of  the  defender ;  and  or- 
dains the  parties  to  proceed  with  the  preparation  of  the  cause. 

**  Note, — The  Lord  Ordinarjr  cannot  find  any  authority  for 
holding  that  an  express  allegation  of  malice  is  necessary  in  any 
case,  either  for  wrongful  arrest  and  imprisonment  on  a  meditaih 
,fitgtr  warrant  or  in  any  analogous  case  where  iajory  has  been 
done  to  person  or  property  under  a  warrant  (however  legal  and 
regiilaff>  issued  without  any  judicial  cognisance  of  the  merits,  and 
at  the  mere  will  and  discretion  of  the  party  wbo  applies  for  and 
puts  it  to  tzecudon.  In  the  case  of  Clark  and  Thomson  in 
181 6  (reported  in  1.  Murray,  161  and  180),  the  Court  of  Session 
fbund  damages  due  (remitting  to  the  Jury  Court  merely  to  as- 
sess the  guanium)  inier  aUa,  for  an  arrest  and  detention  on  a 
mtdiiiotiofitgim  warrant,  without  any  proof,  or  even  allegation  of 
malice  or  irregularity  in  the  procedure;  and,  in  the  case  of 
0*IUilIy  (2,  Hurray,  414),  which  was  also  one  of  medUatioJugis, 
the  issue  was  merely,  whether  the  warrant  was  wrongfully  ap- 
plied for  and  executed.  In  the  case  of  Satter^ey,  again,  Jst 
March  1808,  which  was  very  deliberately  considered  in  this 
Court  (6b  Shaw,  667),  it  was  expressly  found  <  thst  the  pursuer 
was  not  bound  specially  to  allege  malice  against  the  defender,  or 
that  the  charge  against  her  was  preferred  without  probable  cause,* 
the  action  having  been  laid  mainly  on  the  groand  that  npon  a 
false  allegation  of  having  violated  a  particular  Statute,  she  had 
been  arrested  and  detained  in  custody,  under  a  warrant  obtained 
from  certain  Justices  of  the  Peace.  There  is  plainly  a  near 
analogy  between  this  case  and  those  of  wrongful  interdicUy  arrett» 
mentt  or  tequeUrtUivfUy  which  frequently  issue  in  initio  liiit,  and 
without  any  discussion  of  the  merits,  and  being  taken  at  the  dis- 
cretion of  the  party,  are  eocnmonty  held  to  be  executed  perieulo 
fMUnitf,  and  consequently  infer  liability  for  damages,  if  injury  is 
actually  sustained,  without  any  allegation  of  malice.  The  case 
of  interdict,  it  may  be  observed,  has  more  apparent  claim  to  be 
considered  as  privileged  than  the  present,  as  no  interdict  is  grant- 
ed without  <om<;  judicial  investigation,  and  the  establishment  of  at 
least  a  prima  facie  case  for  the  application,  while,  though  this 
may  be  sait^  to  be  the  case  as  to  that  part  of  the  proceedings 


against  persons  in  mediteaitmefugee,  which  relates  to  ths  alleged 
purpose  to  leave  the  country,  there  is  no  such  prima  Jack  iores- 
tigation  as  to  the  fact  of  a  debt  being  truly  owing ;  the  mere  Mtb 
of  the  applicant,  if  distinct  and  positive,  making  it  inpemtivs  oi 
the  Magistrate  to  make  the  necessary  order.     Yet,  in  the  cue 
of  Roberts  agoimt  Lord  Rosebery  (4,  Manay,  1),  damagei 
were  awarded  for  the  wrongful  imposition  of  an  interdict  on  tlu 
tenant  of  o  lime  quarry,  without  the  slightest  imputation  of 
malice ;  and  in  the  later  case  of  M' Arthur,  Moir  and  Hunter, 
1 6th  November  1832(11,  Shaw,  93),  though  the  altiowte  de- 
cision was  in  ftivour  of  the  defender  on  die  special  graan^ '  tha 
the  interdict  had  been  applied  for  not  to  iniprH,  bet  to  oontiBSf 
the  previous  state  of  possession,*  the  doctrine  was  genenlly  laid 
down  b}  the  Court,  that  interdicts  are  obtained  perieulo  poentis, 
and  the  party  using  them  is  liable  to  indemnify  the  other  ptrty, 
if  he  be.  wrongously  interdicted,*  and  it  does  not  appe8^tbIt  the 
slightest  count«nance  was  there  given  to  the  notion,  that  spsdd 
maliee  must  be  establishad.     0am^^  were  awaaded  for  the  ar« 
r9$tmmt  of  a  vessel^  on  an  Admiralty  precept  ui  Cthu-k  and  ThoQ. 
sen'4  case  already  referred  to ;  and  for  teque$trations  laid  on  for 
more  rent  than  was  due  in  that  of  M*Ijeod  v.  M^Leod,  llth 
February  1829  (7,  Shaw  306),  though  no  malice  was  alleged  in 
either  case ;  and  in  like  manner,  relevancy  Waa  found  ss  for 
damages  in  a  case  of  summary  ^^iecfton  on  a  Sheriff's  decree,  thm 
being  no  such  arrear  of  rent  as  to. justify  the  proceediog,  thoagh 
there  was  qo  imputation  of  malice  or  malajide$;  Urquhart,  2Mi 
May  1824  (3,  Shaw,  Q4).     The  case  of  Arbrukle,  refened  19 
on  the  other  hand  (3,  Dow,  180,)  as  well  as  that  of  Ricfainisos, 
1st  June  1838,  (10,  Shaw,  607),  where  it  was  held  neeesarjto 
Hbel  malice,  were  cases  of  criminal  proaecutiona,  and  went  spa 
the  principle  of  encouraging  good  citisena  to  bring  public  d^ 
linquents  to  juatice ;  while  that  of  Nairne,  18th  July  1832  (10, 
Shaw,  844),  was  decided  entirely  on  the  words  of  the  Police 
Act  out  of  which  it  arose.     An  issue,  no  doubt,  was  taken  ■ 
malice,  in  Clyne  v.  Duffua  (4,  Murrey,  5A6),  for  Improper  w 
of  diligence,  and  in  Watt  v.  Blair  (4,  Murray,  571),  for  ssil* 
leged  naalicious  seiiure  of  lint  seed,  but  under  very  pecolisrah 
cnrostances  in  both  cases ;  while  in  that  of  Quff  v*  Rradbenji 
19tb  May  1826  (4,  Shaw,  28),  it  la  maniCest  that  the  action  o( 
damagea  was  ultimately  dismissed,  not  so  much  because  malice 
waa  not  averred,  as  because  no  rdevanl  grounds  either  were  oi 
could  be  libelled  consistentlv  with  the  foots  admitted  on  the  re« 
cord ;  the  action,  on  the  dependence  of  which  the  arreslBwsl 
bad  been  executed,  and  the  mtdUotioJugm  warruat  applied  ^ 
having  been  decided  with  eqieoaea  agamu  the  ^nuer  of  tk 
damages.     In  deciding  that  it  is  not  necessary  in  this  case,  w 
aver  express  malice,  and  appointing  the  preparation  of  the  (ue 
to  proceed,  the  Lord  Ordmary  does  not  mean  to  prcjodge  the 
right  of  the  parties  to  suggest,  or  of  the  issue  derlm  to  report, 
such  issues  as  may  aeem  fit,  copsiateqtly  wkh  this  particBk 
Ending ;  and  in  whatever  terms  the  iasiiea  may  be  re^xted,  ke 
thinks  it  right  to  say,  that  he  coneeivea  the  aubatantial  q^tioo 
for  the  jury  must  be,  whether,  on  the  one  hand,  the  defender 
acted  (if  not  maliciously)  at  least  with  blameable  rashnees  or 
negligence ;  or,  on  the  other  hand,  had  reasonable  growidi  md 
probable  cause  for  all  he  asserted  ?    When  it  ia  said  diat  a  paity 
Bues  out  and  executes  a  precautionary  warrant  of  this  kind,  d 
hii  perilf  this  does  not  mean  that  he  must  always  pay  dsBMge^ 
unless  he  shall  actually  succeed  in  the  action  he  is  about  te 
raise,  but  only  that  he  must  show  that  he  had  fair  and  reasomhtt 
grounds  for  raising  it,  and  that  his  failure  in  such  action  «A 
place  the  onus  of  so  showing  upon  him.     Thia  is  well  ei* 
plained  in  the  opinions  of  Lords  Balgray  and  Oillf  es,  in  the  cat* 
of  M' Arther,  Moir  and  Hunter,  already  raferred  to,  (II  Sbawi 
32),  and  by  Lord  Gillies  in  Bradberry's  case  (4  Shair,  fi\ 
and  seems  to  have  been  in  view  in  framing  the  second  issoe  it 
that  of  O'Reilly,  (2  Murray,  414.)     Upon  the  etrengtb  of  tba 
last  precedent,  indeed,  the  Loid  QrdiBftQr  did  auggest  to  tbs 
parties  in  this  case,  whether  thero  would  be  euy  objcctioa  tf 
one  issue,  whether  the  defender  deponed  to  the  debt,  &c,  witb*! 
out  probable  cause  ?    But  the  pursuer,  while  he  did  not  k« 
nously  dispute  that  this  would  be  the  trne  question  for  the  jsr^ 
contended  that  the  onus  should  not  be  on  him,  aince  be  alretdf 
held  a  final  decree,  establishing  that  there  was  no  debt,  and  cop^ 
sequently  raising  a  presumption  against  the  bonafidet  or  discK^ 
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ion  of  cIm  dflfbnder.  to  which  there  wm  nothing  iwnilleL  in  the 
>a8e  of  O'ReiUy.  Perhaps  the  defender  might  take  a  counter 
«!«oe,  and  undertake  to  prove  that  he  acted  without  malice  and 
with  prohable  cause.  He  might  pio.?e  this  indeed  without  an 
ssue,  hut  probably  nothing  short  of  putting  it  formalW  in  issne» 
irould  satisiactoniy  settle  the  sufficiency  of  such  proof  to  entitle 
)im  to  a  verdict.  In  the  meantime^  Uie  Lord  Ordinary  leaves 
lU  this  open.  He  only  means  to  decide  that  lAttis  not  properly 
I  pniHeg€d  case,  merely  because  the  wrong  was  done  through  the 
nf  trumentality  of  a  formal  judicial  warrant.  When  such  a^  wa^- 
rant  can  be  bad  for  the  asking,  and  importa  no  judicial  sanction 
or  cognisance  of  the  grounds  on  which  it  is  sought,  there  seems 
no  reason  for  regarding  it  as  other  than  the  prifate  act  of  a  party, 
for  the  consequence  of  which  he  must  answer  as  for  his  other 
private  acts ;  and  the  course  of  practice  in  cases  of  this  deserip* 
tion»  ss  well  as  in  the  analogous  eases  of  interdict,  aceestmene, 
iHquestration,  &c.,  seems  sufficiently  to  warrant  this  conclusiom 
He  does  not  think  that  the  rules  of  law  as  to  injurions  wordb 
used  in  the  course  of  litigntion  have  an^  trae  bearing  on  the 
present  question,  and  would  not  think  himself  justified  in  boi^ 
rowing  any  thing  from  the  law  or  practice  of  England^  as  to  mu 
rest  in  civil  suits,  which  seem  to  rest  on  principles  fundamentally 
repugnant  to  those  which  we  acknowledge.** 

The  case  having  gono  to  the  issue  elerks  to  prepare 
issues  (the  above  interlocutor  being  acqiiiescea  in  bf 
the  defenders),  a  draft  of  these  waa  prepared  acoord- 
ingly,  by  which  the  qaestion  put  to  the  jury  was, 
whether,  in  apprehending  the  parsner,  and  exacting 
from  him  a  letter  of  presentation  at  the  times  and 
places  therein  mentioned,  the  defenders  acted  wrtm^ 
fuUu,  to  the  loss,  injury  and  damage  of  the  pursuer  ; 
under  which  form  of  issne  the  issue  clerks  meant  to 
intimate,  as  their  opinion  of  the  legal  e£Fect  of  such 
a  qaestion,  that  the  unsuccessful  termination  of  an 
action  consequent  upon  the  execution  '  of  a  medUaiio 
fvgcs  warrant,  necessarily  inferred  damages  against 
the  party  nsiisg  that  mode  of  diligence,     fn  opposi- 
tion to  this  view,  the  defenders  contended,  that  al- 
though they  had  failed  in  their  action  of  constitution, 
they  were  protected  from  liability  in  damages,  tf  it 
Were  shown  that  they  had  acted  with  bona  fides  and 
probable  cause ;  and  the  <|ae8tion  baring  been  brought 
before  the  Lord  Ordinary,  his  Lordship  concurred 
with  the  defenders  in  thia  view,  and  allowed  them,  in 
•rder  to  raise  the  point  before  the  jory,  to  prefix 
certain  admissions  to  the  issues  prepared  by  the  issue 
jslerks.    The  pursuer  objected  to  these  admissions 
keing  received. 
On  reporting  the  case  (on  27th  Jnne)^  in  arder  to 
ive  the  question  determined  by  the  Coort, 

l^d,  J^rejf  aaid>  I  have  reported  this  case,  in  order  that 
"  authontative  dtfcision  of  your  Lordships  may  be  had  upon  an 
K,  as  to  the  terms,  or  rather  the  admissions  prefixed  to  which« 
U  parties  differ,; — the  defenders  contending  that  they  should 
nn  part  of  the  issue  which  the  pursuer  objects  to.     I  may 
fer  your  Lordships  to  my  note  on  the  debate  which  took  place 
February  last,,  in  which  I  also  state  my  yiews  on  the  point 
Mr  before  the  Court.     The  question  is,  whether  a  party  who 
es  the  privilege  of  arrest  as  in  mediiaiionejugaf  is  necessarily 
ble  io  damages  to  the  per^  apprehended,  if  hie  do  not  succeed 
^the  Bait  for  recovery  of  the  alleged  deb^  in  respect  of  which 
^  apprehension  tools  place  ?    I  nave  given  my  opinion  upon 
nature  of  the  risk  under  which  a  party  adopts  the  step  of  ar- 
ming his  supposed  debtor,  and  the  nature  of  the  defence  which 
f  be  stated  to  an  action  for  damages  afterwards.     The  issue 
rks,  before  whom  the  case  went,  considered  that  it  was  a 
kulum  of  the  highest  kind,  and  that  no  bonafdes  would  save 
party's  using  tlwt  measure*  when  it  turned  out  that  ho  debt 
'  <^iie.    The  defenders  admit  that  they  failed  in  their  action 
coQstitating  the  debt,  but  they  maintain  that  bona  JUUt  and 


probable  caose  protect  them  from  liahitity  in  damages.  As  thio 
affeetaa  hurge  elaaa  of  eases,  aniaa  a  diffenenee  of  opinion  eziata 
upon  this  question  of  law,  ito  the  incubation  of  issnes,  ilie  right  it 
ehoold  be  aetded. 

Lord  Gletdm, — I  would  propose  to  alter  Che  issueff  so  fiuv 
as  to  £i^ow  up.  the  adoBiasiona  wiih  the  word8,-^«iAeiA«r,  iia  jo 
doings  the  dffemlen  acted  wrfmgM^%  if{furiou9ljf  and  opprMihH^  t 

Agreeably  to  this  suggestion,  in  which  the  other 
Judges  concurred,  an  issue  was  prepared  in  the  fot* 
lowing  form : 

''  It  beitog  admitted  by  the  defenders,  that  Messrs  Chejne  and 
Mackersy  haying,  as  cashiers  of  the  Fife  Banking  Company, 
in  whose  right  the  defenders  now  stand,  presented  an  application; 
to  the  Sheriff  of  Edinburgh  against  the  pursuer,  as  in  mediiationg 
fiiga,  to  answer  to  a  claim  to  the  amount  of  i£IOO,  IT.  1 1|,  or 
thereby,  and  interest,  and  obtained  a  warrant  thereon  to  bring 
him  before  the  said  Sheriff  for  examination,  caused  the  said'ptirw 
suer  to  be- apprehended  in  Glasgow,  on  or  ahout  the  4th  day  of 
September  1828,  and  detained  nntil  he  granted  a  letter  of  pre*- 
sentation  by  George  Reid;  merchant  or  manufacturer  in  Glas- 
gow, binding  him  to  produce  the  pursuer  in  Edinburgh  within 
one  or  two  days :  It  being  alpo  admitted  that  the  pursuer  having 
appeared  before  the  said  Sheriff,  on  or  about  thedtfa  day  of  the  said 
month  of  September,  was  again  detained  until  he  granted  a  letter 
of  pre»entati~on  by  his  agent,  Mr  Andrew  Scott,  W.S..  binding 
him  to  produce  the  pursuer  in  Edinburgh  within  oneortwodnys7 
and  that  the  pursuer  afterwards,  on  the  8th  day  of  the  said  month 
of  September,  in  consequence  of  a  warrant  for  incarceration^ 
found  caution  dejudido  tUti,  in  any  action  to  be  brought  for  pay- 
ment of  the  said  sum :  And  it  being  also  admitted  that  in  an  ac- 
tion afterwards  instituted  for  payment  of  the  said  sum,  decree  of 
absolvitor  was  pronounced  by  iiord  Corehouse,  Ordinary,  on  the 
13th  December  1888,  and  subsequently  adhered  to  by  the  First 
Division  of  the  Court : 

'*  Whether  in  the  said  proceedings,  or  any  of  them,  the  de^ 
fcnders  acted  wrongfully,  injvriOBsly  and  oppressively^  to  the  loss 
and  damage  of  the  pursuer. 

*«  Damages  laid  at  ^62060  ?" 

On  1 3th  June  1835, 

<'  The  Lords,  on  report  of  t^  Lord  Ordinary,  and'havingcon^ 
sidered  the  draft  of  tike  issues  now  adjueted  by  the  parries^  ap» 
prove  of  the  form  of  the  isaues  as  so  adjusted^  and  remit  to  the 
Lord  OnUnacy  to  proceed  therewith.  ** 

Lofd  Ordtnaty,  Jeflirey.— ^c^  Dean  of  Faculty  (Hope)  and 
Marshall;  Andrew  Scott,  W.S.>  ulgent, — Alt*  Patrick  IloberN 
son ;  John  Shand,  W.S.,  jf^Ml.*»Jury  Clerk, — [J.  R,] 


2d  July  lSd&. 

FtBST  Division.— >(G..  D.) 

No.  354— ^OHN  Bboaofoot  amd  Oobbai  Kitttfv 
Competing  Claimants  in  MuUiplepoindktg  at  the  in* 
stance  o/*Hepburn  anp  Compamt. 


Chartes-Party^Poeferenee— Freight-~T4e  oimer  qftL  $kip^  wAe 
had  chufiered  her  to  Awt  mho  ogam  idMriered  her  to  B*9  heU 
prfferoblef  in  c^cotitpetUion  with  the  truHoe  on  ^.'s  mjnettr^mi 
eUohep  to  the  estent  of  the  iuh'Jreight  due  fy  M^^inso  far  as  ne^ 
OTJiory  to  exttngtiish  the  origituUJreighL 

Thoi  circnmstancea  of  this  case  will  appear  from  the 
fbllowuiginlerlooQtor,jpvon4>nnsed  by  JUord  Fiill«iito% 
OrduMury^  on  I9tk  Febmry  1836»  and  rektive  U9^ 
thereto  snbjoiiied : 

**  The  Lord  Ordinary  haviag  heard  paitsea'  ptncmalais,  aad 
considered  the  closed  record*- Sustsias  the  cUins  of  Bobait 
Kirk  i  asks  and  prefers  htm,  primo  loco,  upon  the  food  in  matfipv 
and  decerns  in  the  preference^  and  for  payment  against  thetailMSB 
of  the  mnltiplepoinding  acoordiof^y:  Finda  the  said  Robert 
Kirk  entitled  to  bis  expenses,"  ke, 

•<  iVb<^.->The  claimant  Kirk»  master  aad  owns  of  the  sUp> 
Diligence,  charter^  her  to  the  other  chumant  Broadfoot,  for  a 
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Tojagtt  to  Quebec  and. Montreal,  and  home  to  Newboi^^h,  ib  the 
Tay,  at  a  gross  freight  of  £500.     By  another  charter-party, 
dated  a  few  days  afterwards,  entered  into  between  BroadfooC  and 
Hepburn  and  Company,  the  latter  took  the  vessel  to  freight  from 
JSroadfoot  for  the  voyage  home,  binding  themselves  to  load  her 
with  timber  (which  was  also  the  return  cargo  contemplated  by 
the  original  charter-party),  and  to  pay  freight  to  Broadfoot  at 
certain  rates.     It  does  not  appear  on  the  record  whether  Kirk, 
the  owner,  was  cognisant  of  this  second  contract  between  Hep- 
bum  and  Company  or  not     On  the  arrival  of  the  vessel  at  Mon- 
treal, Kirk,  who  had  then  got  certain  instalments  of  the  freight, 
■in  terms  of  the  original  charter-partyi  received  a  cargo  of  timber 
from  Le  Mesurier,  Tilston  and  Company,  merchants  in  Quebec 
Those  persons  are,  in  the  instructions  from  Broadfoot  to  Kirk, 
described  as  the  agents  of  Broadfoot,  the  original  freighter,  and 
it  is  said  by  Eark  that  they  were  also  the  agents  of  Hepburn  and 
Company,  the  sub-freighters.     The  bill  of  lading  granted  by 
Kirk  on  getting  the  timber  on  board,  is  granted  directly  to  Heo- 
bum  and  Company.     On  the  arrival  of  the  vessel  at  Newburgo, 
the  cargo  was  delivered  to  Hepburn  and  Company,  who,  agree- 
ably to  instructions  from  Broadfoot,  paid  to  Kirk  the  sum  of 
JCIOO  to  account     Shortly  afterwards,  by  letter  of  the  14th 
November  1833,  Broadfoot  intimated  to  Hepburn  and  Company 
his  wish  that  they  '  should  delay  settling  for  the  balance  until  I 
see  what  quantity  he  (Kirk)  delivers,  and  what  money  he  re- 
ceived in  Quebec,  of  which  I  have  yet  got  no  account.'    Kirk 
then,  under  the  impression,  as  be  states,  that  Broadfoot  meant 
to  dispute  the  amount  of  the  balance  of  freight  due,  brought  an 
action  against  him  for  that  balance,  and  used  arrestments  in  the 
liands  of  Hepburn  and  Company,  intimating  at  the  same  time 
that  it  was  done, '  to  guard  them  against  payment  of  the  balance 
to  Broadfoot,  without  prejudice  to  their  personal  liability  to 
liimself  for  that  balance  in  terms  of  the  bill  of  lading,  and  re« 
lative  charter-party.*     Upon  the  summons  being  raised,  Broad- 
foot wrote  to  Kirk*s  agent  expressing  his  surprise,  and  con- 
jsloding,  *  I  merely  wrote  Messrs  Hepburn  of  Perth  to  delay 
settling  with  him,  until  the  correct  balance  he  had  to  receive 
was  ascertained ;  and  to  satisfy  you  ou  this  point,  I  annex  a  copy 
of  my  letter  to  those  gentlemen  on  the  subject.     I  presume  the 
freight  of  the  return  cargo  will  amount  to  considerably  more  than 
C!aptain  EUrk  has  to  receive ;  I  consequently  wished  them  to 
grant  him  a  bill  for  no  more  than  the  balance  I  was  due  him,  and 
this  they  shall  be  instructed  to  do  whenever  that  balance  is  ascer- 
tained.'   The  action  proraeded,  and  Kirk  ultimately  obtained 
decree  against  Broadfoot  for  the  sum  of  jBi74,  as  the  balance 
due  to  hioor  under  the  onginal  charter-party ;  which  sum,  it  must 
he  kept  in  view,  is  considerably  less  than  the  amount  remaining 
doe  b^  Hepburn  and  Company  under  the  sub-chaner-party  and 
bill  of  lading.     Hepburn  and  Company  raised  a  multiplepoind- 
ing,  in  which  the  balance  of  freight  due  by  them  formed  the  fund 
til  medio,  and  the  only  competitors  noW  are.  Kirk,  the  master 
and  owner  of  the  vessel,  and  Broadfoot,  who,  having  been  seques- 
trated, and  discharged  on  a  composition  contract,  claims  the 
ibnd'in  medio  as  in  right  of  his  creditors,  and  maintains  that 
Kirk  has  no  right  of  preference  on  the  ireight  due  by  the  raisers, 
and  has  only  a  claim,  like  any  other  personal  creditor  against 
bim,  Broadfoot,  for  the  composition  due  on  the  balance  of  freight 
tinder  the  original  charter-party.    As  the  arrestment  used  by 
Kirk  was  deprived  of  effect  by  Broadfoot's  sequestration,  the 
question  turns  entirety  on  the  right  held  by  Kirk,  as  the  owner 
of  the  ship,  to  the  freight  doe  by  Hepburn  and  Company,  the 
sub-freighters,  in  competition  with  Broadfoot,  or  rather  with 
Broadfoot's  creditors.    The  Lord  Ordinary  is  of  opinion  that 
Kirk  is  entitled  to  a  preference.     There  is  here,  it  will  be  ob- 
aervedy  no  question  inrolving  the  interest  of  Hepburn  and  Com- 
pany; a  question  which  might  have  been  attended  with  con- 
siderable difficulty,  if,  for  instance.  Kirk,  the  oWner  and  maater^ 
bad  been  cognisant  of  the  sub-contract,  and  had  waived  his  right 
of  lien  by  &livery  of  the  cargo,  and  if  Hepburn  and  Comp&ny 
liad  bonaJUie  paid  the  whole  freight  due  under  their  sub-contract 
to  Broadfoot.    Here  it  is  admitted  that  the  balance  of  sub-freight 
atitt  due  by  Hepburn  and  Company,  is  more  than  sufficient  to 
|»y  tbatdae  voder  the  original  contract  to  Eark.    And  it  ap- 
peara  to  the  Lord  Ordinary  that  to  the  amount  of  the  latter 
Mince  Kiik's  cfauoi  must  be  suataioed.    It  is  true  that  Hep- 


bbm  and  Onnpany  were  not  directly  bound  to  him  by  charter* 
party,  but  by  the  ordinary  principles  of  mercantile  law  they  were, 
by  taking  delivery  of  the  goods,  bound  to  him  under  the  bill  of 
lading  for  freight ;  which,  in  a  case  like  the  present,  would  pro- 
bably be  limited  to  the  freight  stipulated  by  them  in  their  tab- 
eontract  with  Broadfoot,  the  original  freighter.  The  Lord  Or. 
dioary  thinks  that  this  would  have  enabled  them  to  raise  action 
directly  against  Hepburn  and  Company  for  the  amount,  and  a 
fortiori  must  it  sustain  their  daim  of  preference  in  a  question 
•with  the  creditors  of  the  party,  or,  as  it  buppena  here,  the  partj 
himself,  by  whom,  under  the  original  charter-party,  freight  was 
due.  There  seems  to  be  a  most  exsct  analogy  between  this  ca»e 
and  that  of  a  landlord  claiming  in  the  bands  of  a  sub-tacksman 
sub-rents  yet  nnpaid,  in  a  competition  with  the  creditors  of  the 
principal  tacksman,  in  which  circumstances  the 'landlord's  right 
of  preference  is  unquestionaMe  ;  and  in  confirmation  of  this  it  it 
to  be  observed,  that  from  the  correspondence,  and  particolariy 
from  the  letter  last  quoted  from  Broadfoot  to  Kirk's  agent, 
Broadfoot  himself  aeems  expressly  to  have  recognised  Kirk's  in- 
terest in  tbe  balance  of  sub-freight  due  by  Hepburn  and  Coa<* 
pany  to  tbe  extent  of  the  balance  due  by  him.  Broadfoot,  to 
Kixk,  as  soon  n  the  latter  balance  should  be  ascertained." 

Mr  Broadfoot  (who  bad  by  this  time  settled  with 
bis  oredttora  by  a  composition-contract^  and  siated 
himself  in  the  action)  reclaimed,  bot  the  Court  anant- 
monsly,  and  without  difficalty,  adhered. 

Lord  Ordinary,  FuUerton. — For  Broadfoot,  Rutherford  and 

Milne;  Alexander  Simson,  S,S,C.,  Jigeni For  Kirk,   Soii- 

citor- General  (  CuOingharoe) ;  Hotchkisaud  Meiklejohn,  W.S.| 


2dJuli^  1835. 
FiBST  Division. — (G.D.) 

No.  355. — Av  DREW  M*CvLLOCH  and  J  OH  V  Monteitb, 
Pursuers,  o.  David  Laukie,  Defender* 

Servitude — Clause — CircumUanees  in  which  a  part^  hetd  heund, 
wider  hisjeu^oniract,  to  form  a  cart  entrtf  through  his  grounds, 
and  to  connect  U  btf  a  passage  with  another  plot  cf  ground. 

This  was  a  special  case,  depending  altogether  on  the 
Gonstrnction  of  the  feu- con  tracts  of  the  parties.  The 
Lord  Ordinary  (Corehouse),  on  6th  February  1835, 
pronounced  the  following  interlocutor  and  note : 

**  Tbe  Lord  Ordinary  having  heard  counael  for  tbe  parties^ 
and  considered  the  productions,  plan  of  the  aulgeets,  and  whoie 
process,  finds  and  declares,  that  the  defender  is  bound  to  form 
immediately,  at  bis  own  expense,  a  cart  entry  from  JBglintoo 
Street,  through  his  grounds,  to  a  point  opposite  the  centre  of 
the  steading  or  plot  of  ground.  No.  6,  of  the  dimensions  and  for 
the  purpoaea  apecified  in  the  libel,  in  so  Ikr  as  that  has  not  been 
already  done ;  and  further,  that  he  ia  bound  to  connect  that  entry, 
by  a  passage  on  his  own  ground,  with  the  plot,  Na  5,  belonging 
to  the  pursuer,  in  such  a  manner  as  to  aflTurd  free  ish  and  entry 
to  both  the  tenements  built,  or  to  be  built,  on  that  plot,  for  tbe 
removal  of  dung,  fulzie,  and  ashes  from  these  tenements,  by  tbe 
said  entry  to  EgUnton  Street,  and  for  any  oth^  lawful  purpose, 
and  that  the  said  connecting  paasage  shall  be  of  the  breadth  of 
fifteen  feet,  or  at  least  of  a  breadth  sufficient  to  admit  the  access 
and  return  of  a  cart ;  and,  before  answer  as  to  the  daim  of  tbe 
pursuers  for  damages,  appoints  the  counsel  for  the  parties  to  be 
&rther  heard. 

"  Note.^-'Jt  appears  from  the  feu-contrect,  that  the  three 
steadings  or  plots,  Nos.  5,  6,  and  7,  are  feued  as  separate  tene- 
ments ;  separate  feu-duties  and  casualties  being  stipulated  for 
each ;  and  it  is  expressly  agreed,  that  free  ish  and  entry  shall 
be  given  to  the  said  several  plots  by  Portland  Street  on  the  east, 
and  by  the  passage  or  lane  on  the  west  to  Eglinton  Street. 
Tbe  buildings  on  all  tbe  plots  are  required  to  be  aimilarin 
height,  plan  and  design,  and  not  inferior  in  elegance  to  tbe 
houses  on  the  opposite  side  of  Portland  Street.  Tbe  owners 
or  occupants  of  these  houses  are  prohibited  to  carry  out  their 
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dung  or  fuliie  by  or  through  Portland  Street;  aod  they  are 
bound  to  do  so  by  the  back  ]ane  or  entry  leading  to  Eglinton 
Street.     It  appears  to  the  Lord  Ordinary,  from  these  and  other 
provinons  in  the  feu- contract,  that  it  was  the  intention  of  the 
parties  tb«t  the  houses  on  the  plots  5,  6,  and  7,  should  have  each 
a  cart  access  afforded  by  the  defender  through  his  own  ground, 
to  connect  them  wjth  Eglinton  Street,  or  to  the  lane  which 
runs  from  the  centre  of  plot  6  to  Eglinton  Street.     It  is  quite 
clear,  and  is  admitted,  that  tt  was  in  the  contemplation  of  par- 
tieK,  that  Christie,  the  first  feuar,  who  is  a  builder,  should  dis- 
lto»e  of  the  three  plots  separately,   and  if,  as  the  defender 
muintains,  the  proprietor  of  plots  5  and  7,  were  to  carry  out 
their  ashes,  &c.,  by  a  cart-road  made  through  plot  6,  it  is  pre- 
sumable that  a  servitude  of  so  severe  and  disagreeable  a  nature 
would  have  been  alluded  to  in  the  contract,  that  the  purchaser 
of  plot  6  might  have  been  put  upon  his  guard.     The  feu-duties 
of  plots  6  and  7,  which  are  precisely  of  the  same  dimensions, 
are  tbe  same ;  and  the  feu-duty  of  plot  5,  which  is  a  foot  in 
front  larger,  is  a  few  shillings  more ;  but  if  plot  6  was  to  be 
burdened  with  a  servitude  of  this  nature,  by  which  its  available 
extent  and  value  would  have  been  so  much  diminished,  it  can- 
not well  be  doubted  that  there  would  have  been  a  proportional 
deduction  of  the  feu-duty,  more  especially  as  the  buildings  on 
each  plot  were  required  to  be  such  as  would  yield  a  rent  double 
tbe  feu -duty  of  each.     The  defender  rdies  on  the  clause  by 
which  he  is  restricted  from  erecting  houses  on  his  ground,  *  to 
the  west  of  the  plots  or  steadings  disponed,  of  a  greater  height 
than  twenty  feet,  within  twenty  feet  of  the  said  steadings.' 
But,  looking  at  the  whole  tenor  of  the  contract,  that  prohibition 
does  not  infer  a  permission  to  ereet  buildings  of  a  less  height, 
within  fifteen  feet,  and  up  to  the  west  boundary  of  tbe  eteadings. 
Tbe  defender  refers  to  the  feu-contract  of  the  houses  on  the 
east  side  of  Portland  Street ;  but  they  do  not  seem  to  have  any 
bearing  on  the  question,  the  conditions  being  entirely  different. 
The  feuara  there  stipulate  for  a  meuse  lane  on  the  east  of  their 
feiif,  and  agree  to  pay  feu-duty  for  half  the  ground  necessary  to 
forna  it ;  but,  on  the  other  hand,  the  feu-duties  for  each  plot  are 
lower  than  those  on  the  west  side.     Reference  has  also  been 
made  to  a  letter  written  by  the  defender  to  Christie  and  the 
pursuers  since  the  present  action  commenced,  to  which  no  an- 
swer was  returned  by  either ;  but  it  does  not  appear  that  Christie 
at  that  time  bad  any  interest  in  tbe  question ;  and  the  pursuers 
bad  no  knowledge  of  the  communing  to  which  it  relates,  even 
if  the  commitning  could  be  competentlv  taken  into  view.     In 
tbe  Lord  Ordinary's  opinion,  the  defcnffer's  construction  of  the 
feu-contract  is  equally  at  variance  with  its  words  and  its  spirit.** 

The  defender  reclaimed,  but  tbe  Court  adhered^ 
vrhh  expenses  since  tbe  date  of  tbe  Lord  Ordinary's 
interlocutor. 

Lord   Ordinary,    Corehouse. — jfcl.   Rutherfurd  and   James 

Anderson  ;   Wotherspoon  and  Mack,  W.  S.,  Agents AU.  Dean 

of  Faculty  (Hope)  and  J.  S.  More;  W.  A.   G.  and  R.  Ellis, 
W.S.,  ^f^nlJ.— Sir  R.  Dundas,  Clerk,— [G,  i).] 

U  Jultf  1835. 

First  Division.^  G.  D.  ) 

No.  356. — Ann  and  Isobel  Watson,  Pursuers^  v. 
Alexander  Watson,  Defender. 

Process,  Sisting  of — Appeal — (^cumttancet  in  which  Iwo  parties 
having  obtained  mutttal  Mervieet  a*  heirt  to  the  tame  individuatf 
and  having  brought  mutual  reductions  of  these  services,  the  one 
reduction  was  sisted  tilt  the  issue  ^  an  appeal  against  thejudg^ 
rnent  pronounced  in  the  other. 

The  pursuers  having  obtained  a  judgment  of  the 
Court  (for  vrbieli,  see  anie^  Vol.  VII.,  p.  268),  assoil- 
zieing them  from  the  action  of  reduction  at  the  de- 
fender's instance,  of  their  service  as  heirs-portioners 
of  tbe  late  Alexander  Watson,  the  Lord  Ordinary, 
Cockburn,  on  advising  the  counter  reduction  at  the 
pursuers'  instance^  sustained  the  reasons  of  reduction, 
Vol.  VII. 


and  decerned.  Against  this  interlocutor,  the  defender 
reclaimed,  to  the  effect  of  praying  the  Court  to  sist 
the  process  till  the  issue  of  an  appeal  which  the  defen* 
der  had  entered  to  the  House  of  Lords  against  thd 
judgment  of  the  Court,  of  25th  February  1835,  pro- 
nounced in  the  relative  action  at  the  defender  s  in- 
stance. The  defender  admitted  that  if  that  judgment 
should  be  affirmed,  the  interlocutor  of  Lord  Cockburn 
in  the  present  action,  must  necessarily  be  adhered  to ; 
but  in  cane  the  foresaid  judgment  should  be  reversed, 
tbe  effect  of  adhering  to  Lord  Cockhurn's  interlo- 
cutor would  be  to  compel  the  defender  to  enter  a  se* 
cond  appeal  for  the  mere  projorma  purpose  of  getting  it 
also  reversed ;  which  mode  of  proceeding  would  be 
attended  with  a  delay  and  expense  to  which  the  defen- 
der contended  he  ought  not  to  be  subjected. 

The  Court,  in  this  view  of  the  matter,  sisted  the 
present  process  till  the  issue  of  the  appeal  in  the  re- 
lative action. 

I^ord  Ordinary,  Gorkbum. — Act.  Pypef , ;  Mackenzie  and 
Macfarlane,  W.S.,  Agents^-^AU.  Alexander  M'Neill;  Patrick 
and  Crawford,  W.S.,  Asents.^S.t  C/eHfc.— t6.i>.J 


2dJtdif  1835. 

Second  Division.^  J.  R.) 

No.  357. — J.  F.  Home,  &c.,  Reclaimers. 

Process— Rechiiraing  Note—  There  being  appended  to  a  reeiaim^ 
ing  note  documents  which  were  not  before  the  Lord  Ordinary,  the 
Court,  in  consequence,  declined  to  write  upon  it. 

At  the  moving  of  this  reclaiming  note  in  the  single 
bills,  it  was  objected  that  it  could  not  be  received,  in 
respect  it  contained,  1^^,  A  long  prayer,  which  was  an 
argument  upon  the  case;  and  2d,  An  appendix  of  do- 
cuments which  were  not  before  the  Lord  Ordinary. 

The  Court,  on  the  second  ground  stated,  -refused  to 
write  upon  the  note. 

Act,  P.  Robertson. — [J.  17.] 

Sd  July  1835. 
FiBST  Division.— (  G.  D. ) 

No.  358. — Edward  Railton,  Advocator^  v.  Alex- 
ander Gray,  Respondent. 

Poinding— Jurisdiction— Mandate— ^  poinding  being  executed 
at  the  instance  of  the  mandatory  of  a  creditor^-' Held  thai  the 
Sherij/f  has  jurisdiction  to  interdict  the  poinding,  on  a  petition  by 
a  party  claiming  to  hold  a  subsequent  mandate  f  but  before  de» 
termining  the  question  of  interdict,  the  principal  creditor  ordered 
to  be  made  a  party  to  the  suit. 

In  the  beginning  of  August  1832,  a  bill  for  £l02, 
10s.,  due  by  Henry  Jacques,  shoemaker,  Glasgow,  to 
Robert  Pullman,  merchant,  London,  was  put  into  the 
advocator's  hands  for  the  purpose  of  recovery.  A 
meeting  of  the  creditors  of  Jacques  was  held  on  the 
llth  of  the  same  month,  to  consider  an  offer  of  com- 
position by  Jacques,  at  which  meeting  the  minotee 
bore,  that  a  Daniel  M'Niell  attended  on  behalf  of 
Pullman,  and  agreed  to  a  supersedere  of  diligence  for 
ten  days.  At  a  subsequent  meeting  on  28th  January 
1833,  at  which  no  person  appeared  for  Pullman,  it 
was  agreed  that  Jacques  should  be  rendered  bankrupt, 
and  that  the  creditors  should  assign  their  debts  to  the 
respondent,  that  he  might  constitute  the  same  and 
Kalise  the  estate.    A  copy  of  the  minute  of  this  meet% 
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ing  wai  sent  by  tbe  retpondent  to  Pullman,  with  the 
draft  of  a  letter  assigning  the  accoants  doe  to  him  by 
Jacqoefy  amounting  to  £229,  6.  5.,  to  the  respondent, 
*^  with  power  to  sue  therefor  in  your  name,  and  dis* 
charge  the  same."  Pullman  copied  over,  signed  and 
a^nt  this  letter,  on  6th  February  1833,  to  the  respon* 
d^nt,  with  three  relative  promissory-notes  by  Jacques 
$fi  hiin ;  and  the  respondent  thereafter  constituted  the 
fie\)%  against  Jaeoues  by  decree  in  his  own  name,  and 
pbtained  from  him  three  composition  promissory* 
jiqteaQf£26,  10.  4.  each,  payable  to  Pullman,  as  in 
full  of  the  debt  due  to  him  by  Jacques.  In  the  mean 
lime,  in  January  1833,  Jacques  had  absconded,  and 
ihe^lvocator  then  raised  diligence  in  the  name  of 
Pullman  and  of  himself,  as  Pullman's  mandatory,  on 
the  foresaid  bill  for  £l02,  lOs.,  and  caused  a  poinding 
|o  be  executed  of  Jacques'  shop  effects,  which  he  sold 
by  warrant  of  the  Sheriff  on  6th  February  1833,  and 
reported  the  sale  on  the  25th  of  that  month.  The 
ireapoodent  applied  to  the  advocator,  and  remonstrated 
against  these  proceedings,  but  the  advocator  not  hav- 
ing, as  he  stated,  received  any  instructions  from  his 
constituent  Pullman,  recalling  the  implied  mandate 
conferred  on  him  by  the  possession  of  the  £l02  bill, 
he,  on  20th  March  1833,  executed  another  poinding 
of  Jacques'  household  effects  for  the  balance  due  to 
Pullman  on  the  foresaid  bill,  and  intimated  a  sale 
thereof  to  take  place  on  2d  April  1833;  whereupon 
the  respondent  presented  a  petition  to  the  Sheriff  of 
Lanarkshire  to  interdict  the  sale,  on  the  ground  that 
this  debt  had  been  settled  by  the  composition  bills 
taken  by  the  respondent  for  Pullman's  behoof.  The 
Sheriff  granted  interim  interdict,  and  after  a  record 
had  been  closed,  declared  the  interdict  perpetual,  and 
found  the  advocator  liable  in  expenses.  An  advoca- 
tion having  been  presented,  the  Lord  Ordinary  (Ful- 
ierton),  on  27th  February  1835,  pronounced  this  in- 
terlocutor : 

*'  The  Lord  Ordinsry  having  beard  parties'  procurators,  and 
^nsidered  the  cloied  reeord  and  process,  fiuds  that  the  petition 
to  the  Sheriff  of  Glasgow,  at  tbe  instance  of  the  respondent, 
was  presented  for  tbe  purpose  of  preventing  the  sale  of  certain 
goods  belonging  to  Henry  Jacques,  shoemaker  there :  Finds 
that  this  sale  wn  insisted  in  by  the  advocator,  in  tbe  alleged 
character  of  mandatory  of  Robert  Pullman,  mercbaift  in  London; 
lind  in  virtue  of  a  poinding  executed  by  him  in  that  character, 

Sq  a  proroissoiy-note  for  ^102,  lOs.  Sterling,  granted  by 
a^ques  to  Pullman ;  Finds  it  not  proved  that  the  advocator  held 
snjr  other  mandate  from  Pullman,  than  what  might  be  presumed 
from  the  circumstance  of  the  .promissorv-note  having  been 
placed  in  his  hands :  Finds,  that  any  implied  mandate  which 
could  be  supposed  to  arise  from  that  circumstance,  was  effec- 
tnalJy  recalled  and  extinguished  b^  the  subsequent  assignation 
Iqr  Pullmaa  to  the  respondent,  of  the  whole  debt  due  to  the 
former  by  Jacques,  of  which  debt  this  promissory»note  formed 
9  psrt :  Finds  that,  at  the  date  of  the  said  poinding,  and  subse- 
quent proceedings,  the  advocator  held  no  mandate  from  Robert 
Pullinan  to  apply  for,  and  proceed  with  the  said  diligence ;  and 
therefore  repels  the  reasons  of  advocation ;  remits  the  case  iini' 
plieiUr  to  tbe  Sheriff  of  Lanarkshire,  and  decerns :  Finds  the 
adtocator  liable  in  expenses^"  &c. 

The  adrocator  reclaimed,  and  insisted  particularly 
On  hia  second  additional  plea  in  law,  which  was  as 
foHovra :  That  the  Sheriff *s  powers  in  a  poinding  being 
BMrely  ministerial,  he  is  not  entitled  to  inquire  into 
Ike  jnttneas  of  tbe  debt  for  which  the  poinding  is 
dxeontedy  nor  the  right  or  title  of  the  party  to  the 


diligence,  and  as  the  petition  presented  by  the  respon- 
dent involved  only  these  points,  it  was  incompetent. 
In  support  of  this  plea,  the  Dean  of  Faculty  referred 
to  Clark  v.  Clark,  15th  June  1824 ;  8.  &  D.,  2d  edit, 
Vol.  III.  p.  96.  The  respondent,  in  answer,  referred 
to  Mitchell  v.  Coddie,  I4th  June  1822,  F.  C. 

Lard  Giliiei, — Suppose  the  principal  creditor  had  appearedi 
and  said,  I  do  not  want  to  enforce  this  poinding,  would  that  not 
have  been  a  withdrawal  of  the  advocator's  mandate,  which  would 
have  entitled  the  Sheriff  to  grant  interdict  ? 

Lord  President,'— Or,  suppose  that,  without  coming  down,  Mr 
Pullman  had  sent  a  new  mandate,  expressly  recalling  tbe  former? 

Lord  Balgray, — Suppose  Mr  Pullman  had  granted  a  receipt 
for  the  debt,  can  it  be  said  that  tbe  Sheriff  could  not  in  that  case 
have  interfered  to  stop  the  diligence? 

Lord  GiUieu — The  Dean's  argument  goes  a  great  deal  too  &r. 
It  goes  to  this,  as  the  Lord  President  says,  that  although  a  new 
mandate  bad  been  produced  from  Pullman  recalling  tbe  former 
mandate,  tbe  Sberifif  could  not  have  interfered. 

Lord  Mackenzie* — Or,  suppose  that  tbe  advocator's  roaDdate 
had  been  evidently  not  a  valid  mandate.  Tbe  Sbeiiff  most  hare 
some  power. 

The  merits  of  the  case  were  then  stated,  when 

Lord  Balgray  said,  I  cannot  view  tbe  letter  by  Pullman  to  tb< 
respondent  in  any  other  light  than  as  an  ordinary  mandate.  I 
cannot  consider  t^e  respondent  aa  an  onerous  assignee.  There. 
fore,  before  deciding,  I  am  for  allowing  Mr  Pullman  to  be  called 
as  a  party. 

Lord  rretidetU,-^!  think  it  is  rather  extraordinary  that  tbe 
proceedings  were  ever  allowed  to  go  on  without  that  being  dose. 

Lord  Mackenzie — Not  only  so ;  but  it  would  have  beeo  de* 
sirable  to  have  had  the  ease  properly  before  us  by  a  suspention. 

Lord  Gillies, — Tbe  view  of  your  Lordships,  I  daresay,  niaj  be 
just.  But  what  appeared  to  me  was  this.  This  poinding  could 
only  be  executed  by  tbe  creditor  or  his  mandatory.  Now,  be* 
fore  any  thing  was  done,  intimation  was  made,  and  evidence 
shown  to  the  advocator,  that  he  bad  ceased  to  be  mandatory, 
The  poinding  was  therefore  not  authorised ;  and  can  a  poinding 
which  was  bad  at  tbe  commencement,  be  made  good  by  recsHisg 
the  second  mandate  and  resorting  to  the  first  ?  I  do  nk  if  a 
poinding  be  bad  at  firsts  it  must  remain  so.  It  is  unquestionably 
true,  aa  tbe  Lord  Ordinary  finds,  that  the  advocator,  when  he  ap* 
plied  for  the  poinding,  held  no  mandate.  Now,  are  you  to  su* 
tain  the  ultimate  diligence  of  the  law  at  the  instance  of  a  persoo 
who  has  no  authority  ?  If  an  individual  be  imprisoned  on  a  cap- 
tion at  the  instance  of  a  person  who  has  no  mandate,  that  is 
wrongous  imprisonment,  and  no  subsequent  proceedings  cao 
alter  it. 

Lord  Balgray. — I  thinlt  the  original  mandate  must  be  beM 
good  till  properly  recalled. 

Lord  PresidenL-^l  think  if  it  could  be  shown  to  have  beeo  re* 
called,  through  fraud  and  misrepresentation,  it  would  be  the  same 
as  if  not  recalled  at  alL  I  would  be  for  remitting  to  the  Lord 
Ordinary  to  allow  Mr  Pullman  to  be  heard. 

Lord  Maekenzie.'-'l  think  that  if  the  assignation  conld  be 
shown  to  be  fraudulent,  tbe  first  mandate,  in  a  question  with  tbe 
assignee,  wonld  be  good. 

Lord  GUiiet,'—!  see  not  tbe  least  evidence  of  the  assignstios 
to  tbe  respondent  being  fraudulent. 

The  Coarty  by  interlocutor  dated  Sd,  signed  44li 
Jaly  1835, 

**  Repel  the  preliminary  objection  stated  to  the  Shenff's  juris* 
diction ;  and  before  further  answer,  remit  to  the  Lord  Ordioarr 
to  allow  Robert  Pullman  to  be  sisted  as  a  party  to  this  process, 
and  thereafter  to  bear  parties  further,  with  power  to  his  Lord- 
ship,  if  he  shall  see  cause,  to  recal  the  former  interlocutor  re- 
claimed against,  and  to  do  in  this  cause  as  shall  be  just ;  and  (Li 
Lords  reserve  all  questions  as  to  expenses." 

Lord  Ordinary/,  Fullerton.— ^c/.  Dean  of  Faculty  (Hope) 
and  Patterson;  John  Cullen,  W.S.,  ^gent, — wf/i.  Kesy  aitd 
Penney;  Henry  Tod,  W.S,,  Jgent.^S.,  Oerk.^lGJ)*] 


1835.] 
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Second  Uivisiok. — (J.  R.) 

No.  359. — Poor  John  Wallace,  SuspenderfV,  Alex* 

AKDER  HuMt,  Charger. 

Statute  (5?maU  Debt  Act),  10th  Geo.  IV.  c.  55— Jurisdiction 
— Suspension — Bill  of  suspension  passed  of  a  charge  on  a  de- 
cree of  the  Sheriff  J  tinder  the  Smalt  Debt  Actf  in  respect  thetijji. 
cer's  citation  did  not  siaU  that  a  copy  of  lite  account  libelled  was 
seritd  on  the  defender. 

This  was  a  suspension  of  a  charge  upon  a  small 
debt  decree,  on  the  groand  of  a  violation  of  the  Sta- 
tute. 

The  Sheriffs'  Small  Debt  Act  (10th  Geo.  IV.  c.  55) 
recjuires,  that  if  the  ground  of  action- is  an  account, 
a  cupy  thereof  shall  be  served  on  the  defender,  along 
with  the  summons  or  complaint.  The  form  of  the 
summons  is  set  forth  in  the  Statute,  which  also  pre- 
scribes the  following  as  the  form  of  citation  to  be  used 
by  the  messenger : 


<< 


Defender  above  designed,  yon  are  hereby  sum- 
moned to  appear  and  answer  before  the  Sheriff  in  the  matter, 
and  ac  the  time  and  place,  and  under  the  certificution  set  forth 
in  the  above  copy  of  the  summons  or  complaint  against  you. 
This  notice  *  served  upon  the  day 

of  by  me. 

Sheriff  Officer.- 
*  "  If  there  is  an  account,  the  officer  must  serve  a  copy  of 
it  along  with  the  copy  of  the  summons  or  complaint,  and 
add  here,  '  with  a  copy  of  the  account.' " 

Section  18th  of  the  Statute  enacts : 

'*  That  no  decree  given  by  any  Sheriff  in  any  cause  or  prose- 
cution raised  under  the  authority  of  this  Act,  where  the  Sheriff 
shall  not  have  ordered  any  pleadings,  arguments,  minutes,  or  evi* 
dencc  to  be  reduced  to  writing,  shall  be  subject  to  advocation, 
feuspension,  or  appeal,  or  any  other  form  of  review  or  stay  of  exe- 
cution, other  than  herein  before  provided,  either  on  the  merits, 
or  on  account  of  any  omission  in  the  proceedings,  or  of  any  ir- 
regularity or  informality,  or  on  any  ground  or  reason  whatever, 
excepting  only  an  appeal  on  the  ground  of  corruption,  or  malice 
iind  oppression  on  the  part  of  the  Sheriff,  to  the  next  Circuit 
Court  of  Jnsticiary,  or,  where  there  are  no  Circuit  Courts,  to  the 
High  Court  of  Justiciary  at  Edinburgh,  in  the  manner  and  by 
and  under  the  rules,  limitations,  conditions  and  restrictions  con- 
tained in  an  Act  passed  in  the  twentieth  -year  of  the  reign  of 
King  George  the  Second,  for  taking  away  and  aboliibiug  the 
heritable  jurisdictions  in  Scotland.** 

The  copy  of  the  oompliunt  nerved  upon  the  sus- 
pender bore,  that  he  was  owing  the  charger  '<  the  sum 
of  £3,  7.  8.  Sterling,  per  account  produced."  A  copy 
of  the  account  libelled  (but  as  he  alleged  an  insuffi- 
cient copy)  was  admitted  to  have  been  served  on  the 
suspender.-  The  messenger's  exeention  attested  that 
he  had  "  duly  summoned"  the  suspender,  *'  by  leaving 
a  full  copy  of  the  above  summons  or  complainty  with 
a  citation  thereto  annexed,  and  a  copy  of  the  account 
for  the  said  defender,  personally  apprehended."  In  the 
copy  of  citation,  however,  it  was  not  stated  that  a 
copy  of  the  account  was  served. 

I'his  omission,  the  suspender  contended  (in  a  second 
bill  of  suspension),  was  fatal  to  the  proceedings,  as 
being  a  violation  of  an  important  part  of  the  Statute. 

Answered-^The  objection  taken  is  a  mere  omission, 
which,  by  the  18th  section  of  the  Act,  is  incompetent 
to  warrant  suspension,  or  other  process  of  review. 
Deaides,  a  copy  of  the  account,  in  point  of  fact,  was 
served,  as  ia  proved  by  the  suspender's  own  admission, 


and  the  messenger's  execution ;  and  a  citation  is  not 
a  probative  writ,  but  might  have  been  dispensed  with 
altogether,  with  the  suspender's  consent. 

A  first  bill  of  suspension  had  been  refused  by  Lord 
Cockburn,  with  the  following 

**.Noie, — The  only  averment  on  which  the  suspension  can  be 
rested,  viz.— thai  no  copy  of  the  account  was  served  on  the 
suspender,  is  refuted  pardy  by  his  own  admission,  and  utteriy 
by  the  execution  of  the  messenger.** 

His  Lordship,  on  advising  this  second  bill,  with  thb 
answers,  reported  the  case  to  the  Court,  with  this 
note : 

'*  The  Lord  Ordinary  reports  this  case ;  partly  because'  It 
concerns  the  practical  administration  of  a  Statute,  as  to  whitfk 
it  is  verr  desimbk  that  the  rules  should  be  ant&oritstively  fixed ; 
and  partly  because  the  suspender,  who  is  on  the  poors*  roll,  subr 
mits  that  he  ought  to  be  allowed  to  have  the  opinion  of  the  Court 
as  speedily  as  possible.  There  are  only  two  particulars  in  which 
this  bill  differs  from  the  first  one.  I.  A  reduction  has  been  in- 
stituted of  the  execution  and  decree.  2.  It  is  now  stated  that 
the  citation  given  to  the  suspender,  which  isssid  to  be  produeedv 
does  not  bear  that  a  copy  of  the  account  was  served  upon  binu 
It  is  not  supposed  that  these  circumstances  are  of  much  im- 
portance in  a  suspension.  The  suspender's  remedy,  under  the 
reduction,  will  be  reserved  to  him ;  and  though  the  paper  pro- 
duced be  assumed  to  be  the  copy  of  the  citation  left  for  the 
defender,  and  says  nothing  as  to  any  account,  it  is  conlradieted 
by  the  execution,  which  bears  that  a  copy  of  the  account  was 
served.** 

At  advising,  , 

*  Lord  Medwyn  inclined  to  view  the  objection  as  being  nothing 
more  than  an  omission  or  informality,  which  the  18th  section  of 
the  Statute  declared  to  be  insuffident  to  authorise  a  review  of 
the  proceedings. 

The  Lord  Justice'Clerk  was  afraid  that  such  a  view  was  repugnant 
to  the  decision  in  Brown  and  Richmond.  He  had  great  doubt 
whether,  in  the  present  case,  the  complainer  had  been  properly 
brought  into  Court.  The  Statute  gave  the  form  of  the  writs  to 
be  used  under  it.  The  schedule  ot  citation  was  just  as  much  a 
part  of  the  Statute  as  the  schedule  of  execution.  If  there  is  an 
account,  the  officer  is  directed  to  serve  a  copy  of  it  along  with 
the  copy  of  the  summons,  and  to  insert  in  his  citation  the  words, 
**  with  a  copy  of  the  account.'*  Now,  in  this  citation,  these 
words  were  omitted.  But  the  Sheriff  could  do  nothing  under 
the  Act  of  Parliament  but  what  was  in  strict  conformity  with 
its  rules.  It  was  upon  that  principle  the  case  of  Brown  and 
Richmond  was  decided,  and  he  adhered  to  it. 

Lord  Meadowbank  referred  to  the  form  of  citation  prescribed 
by  the  Statute,  and  the  particuUr  words  to  be  used  when  there 
was  an  account,  of  which  service  was  to  be  made.  These  words 
were  awanting  in  the  present  case,  and,  therefore,  the  precise 
manner  of  giving  the  citation,  and  according  to  which  it  ought 
to  have  been  done,  was  not  observed.  Upon  the  principle  of 
the  decision  alluded  to,  he  could  not  consider  that  the  complainer 
had  been  properly  made  a  party. 

Lord  Glenlee  was  understood  to  concur  with  the  majority. 

The  Court  passed  the  bill. 

Suspender's  Authorities.— 10th  Geo.  IV.  c.55,  Schedule  A. 
No.  2.  Holmes  v.  Reid,  4th  March  1829,  7,  Shaw,  535.  Browa 
V.  Richmond  and  Company,  16th  February  1833,  Fac.  ColL 

Charger's  Authority.— 10th  Geo.  IV.,  c.  55,  sec  18. 

Lord  Ordinary,  Cockbnm. — Act.  B.  R.  Bell;  John  Boss» 
S.S.  C,  Agent.—- Alt.  Lothian ;  William  Murray,  S.  S,  C.,  Jgeni . 
—Mr  Thomson,  Clerk — [J.  R.] 
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3d  July  1835. 
Second  Division.— ^  J.  R.) 

No.  S60. — Alexander  Sellar,  Suspender ^  v. 
Alkjcander  Lamb,  Charger. 

Expenses — A.  S.,  July  11,  IS28,  sec.  24.— Suspension — Civ' 
cttnMancei  in  tbhiehJounH,  in  a  suspension  of  an  Inferior  Court 
decreet  that  ike  ivtpender  wat  liable  to  the  charger  in  ihe  «r- 
penses  occasioned  by  his  not  having  produced  the  Inferior  Court 
process  along  with  the  letter t  of  suspension,  and  by  a  certain  dis- 
cuuion  which  ensued  on  the  sulffi'ct. 

'  The  qaestion  in  this  case^  which  was  a  suspension 
of  an  Inferior  Court  decree,  regarded  the  expenses 
incurred  by  the  charger,  in  consequence  of  the  sus« 
pender's  failure  to  lodge  the  Inferior  Court  process 
along  with  the  letters  of  suspension.  The  suspender 
gave  as  the  reason  for  his  not  lodging  the  process, 
that  it  was  in  the  hands  of  the  charger's  agents,  and 
that  the  Sheriff-clerk,  knowing  the  fact,  improperly 
refused  to  procure  and  deliver  it  up.  The  process, 
however,  was  ultimately  produced,  whereupon  the 
charger  was  allowed  to  amend  his  answers,  and  the 
suspender  also  his  reasons ;  but  by  the  same  interlo* 
enter,  the  Lord  Ordinary, 

**  before  disposing  of  the  motion  by  tbe  charger  for  expenses, 
allows  the  suspender  to  minute  his  statement  as  to  the  possession 
of  tbe  Inferior  Court  process,  and  to  lodge  said  minute  in  eight 
days.'» 

The  minute  so  lodged  explained  the  authority  upon 
which  the  suspender  had  made  the  statement,  out 
there  was  no  averment  that  the  fact  was  as  had  been 
stated.  The  allegation  was  pointedly  denied  by  the 
charger  in  his  answers  (which  were  afterwards  allow- 
ed) to  the  minute. 

On  5th  June  1835, 

"  The  Lord  Ordinary  having  heard  counsel  for  the  parties, 
finds  the  charger  entitled  to  the  expenses  occasioned  by  the  In- 
ferior Court  process  not  having  been  produced  by  the  suspender, 
in  terms  of  the  Act  of  Sederunt,  and  by  the  discussion  on  the 
sulgect ;  allows  an  account,"  &c. 

The  suspender  reclaimed,  but  the  Court  adhered. 

Lord  Ordiwiry,  Moncreltt.-^^et,  Sutherland ;  William  Msr- 
tin,  6.S.C.,  Jjient — Jtt,  T.  Maitland  ;  Alexander  Duff,  W.S, 
Jtgait.'^MT  Thomson,  Clerk. — [J.  !{.] 


44h  July  1835. 

FiBST  Division. — (G.  D.) 

No.S6l.^— Sandrman  v.  Sheppebd  and  M'Amdrew. 

Bankrupt — Sequestration-- Process — A  party  in  a  cause  having 
been  sequestrated  pendente  lite,  held  that  his  trustee,  in  sisting 
himsel/  as  a  party  to  the  action,  was  not  entitled  to  adject  a  sti- 
pulation, that  the  sequestrated  estate  should  not  be  liable  in  full 
payment  of  the  ex^tenses  previously  incurred. 

After  Sandeman  had  reclaimed  to  the  Inner-House 
against  a  judgment  of  the  Lord  Ordinary,  he  became 
bankrupt,  and  his  estates  were  sequestrated.  Mr 
Alexander  Low  was  chosen  and  confirmed  trustee. 
The  Court  thereafter  appointed  Mr  Low  to  state, 
within  fourteen  days,  whether  be  intended  to  sist  him- 
self in  the  action.  A  minute  for  Mr  Low  was  moved 
to-day,  in  which  he  stated,  that  in  obedience  to  the 
above  appointment, 

^*  he  now  begged  leave  to  sist  himself  as  pursuer  in  the  present 
action,  but  with  and  under  this  stipulation,  that  neither  the  tru^- 
tce  nor  tbe  sequestrated  e»tate  which  be  represents,  should  be 


liable  in  full  payment  of  tbe  expenses  incurred  by  the  defenders 
previous  to  tbe  date  of  the  sequestration,  in  the  event  of  tbe 
action  being  dismissed,  and  of  the  defenders  being  found  entitled 
to  expeilsesk" 

Tbe  defenders  objected  to  the  terms  of  this  minute, 
and  the  Court  were  unanimously  of  opinion,  that  Mr 
Low  was  not  entitled  to  adject  the  stipulation  therein 
contained,  but  must  sist  himself  without  qualification, 
or  not  at  all, — and  they  therefore  ordered  the  minate 
to  be  withdrawn. 

jfct.  Russell;  James  Bennett.  W.S.,  Jgeni — jflt.  Rutber- 
furd;  ^neas  ALicbean,  Agent, — D.,  C/er^.— [G./>.J 


M  July  1835. 
First  Division. — (O.  D.) 

No.  362. — Ladv  Makdouoall  Brisbane,  and  Tho« 
Mas  A*  BtiisBAME,  Competing  Claimants  in  Muhi* 
plepoinding  MaRdocoall*8  Trustees  v.  Tuem  and 
Others. 

Entail — Clause— Circvmffancet  in  which  certain  legacies  and  en- 
nuities  bequeathed  by  an  entailer,  held  to  be  burdens  on  all  ike 
heirs  of  entail  succeeding  f  the  estate,  and  not  on  tkejirst  heir 
only. 

The  general  terms  of  the  trust-deed  left  by  the 
late  Sir  Henry  Hay  Makdougall,  will  be  found  iftated 
ante^  Vol.  VI.,  p.  216*  From  the  conveyance  to  tbe 
trustee,  there  was  the  following  exception : 

"  All  my  household  furniture  of  every  kind  and  denomination, 
siWer-pIate,  linens,  wines,  pictures,  books,  and  tbe  work-hor»e^, 
and  labouring  utensifs  necessary  for  tbe  farm,  tbst  may  be  in  my 
own  natural  possession,  and  all  tbe  tools  belonging  to  the  gsnlen, 
which  I  leave  and  beqiieatb  to  the  heir  first  succeeding  tu  nie  io 
my  said  entailed  lands  and  estate.** 

In  the  codicil  to  that  trust-deed,  Sir  Henry  be- 
queathed various  legacies,  and,  inter  alia,  to  *'  George 
Hogarth  in  Haymount,  my  tenant,  £lOOO  Sterling,  to 
be  paid  as  his  rent  falls  due.'*  Tbe  total  legacies  left 
by  the  codicil  amounted  to  £1655,  besides  £76  an* 
nually  of  life  annuities  to  old  servants;  and  it  was  de- 
clared by  the  codicil,  that  **  the  legacies,  annuities  and 
donations  herein  left  by  me  shall  be  payable  by,  and 
a  burden  on  those  succeeding,  in  virtue  of  said  eotaii 
and  settlements."  1  he  present  question  was,  whe- 
ther Lady  Brisbane  (Sir  Henry's  daughter),  as  next 
t  heirens  of  entail,  was  bound  to  pay  the  legacies  and  an- 
nuities out  of  the  rents  of  the  entailed  estate,  with  ail 
suitable  expedition  after  the  succession  opening  to  her, 
without  relief  against  the  subsequent  heirs  of  entail; 
or,  whether  she  was  to  have  relief^  so  that  the  legacies 
and  annuities  might  affect  all  the  heirs  of  entail 
equally.  This  question  was  entirely  speeial,  turning 
on  the  interpretation  of  the  clauses  of  the  trust-deed 
and  codicil,  of  which  no  proper  summary  can  be  given. 
The  Lord  Ordinary  (Corehouse),  on  lith  March 
18S5, 

"  Having  considered  tbe  re-revised  minute  for  Thomas  Aus- 
tralia Brisbane,  and  his  tutor  ad  litem,  with  the  revised  answers 
for  Dame  Anna  Maria  Makdougall  Brisbane,  aud  ber  hosbsad 
for  bis  interest,— Finds  that  from  the  truat-estate  of  Sir  Henry 
HHy  Mskdougall  are  to  be  deducted, ^r«i,  his  debts,  if  any,  not 
affecting  Lady  Brisbane*s  share  of  the  Duke  of  Roxburgh's  iuf^ 
cession,  in  terms  of  the  interlocutor  of  tbe  29th  January  1834. 
Secondfy,  The  legacies  and  annuities  left  by  bis  settlements  to 
othens,  exclusive  of  his  younger  daughters.  Tkswdty,  The  pro* 
visions  to  his  }uuiiger  daughters;  and  finds  that  the  deficicoo* 
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togrether  with  the  aanttitiefi  left  to  the  3rounger  daughters,  while 
they  continue  unmarried,  form  a  burden  upon  the  entailed  estatet 
for  which  the  said  Lady  Makdougall  Brisbane,  as  heir  of  entail 
in  possession,  is  liable:  Finds  that  the  said  Lady  Makdougall 
Brisbane  is  bound  to  pay  the  interest  of  the  sums  found  to  be  a 
burden  on  the  entailed  estate,  and  also  the  annuities  that  fall 
due  to  the  younger  daughters  de  anno  in  annum,  while  she  con- 
tinues in  possession,  without  relief  from  the  succeeding  heirs  of 
entail ;  but  if  she  pay  any  part  of  the  principal  sums  found  to  be 
a  burden  on  the  estate,  she  is  entitled  to  demand  an  assignation 
from  the  creditors,  that  it  may  be  kept  up  as  a  debt  against  the 
esfute  :  And  before  farther  answer,  remits  to  the  clerk  of  the 
process  to  prepare  a  scheme  of  accounting,  in  terms  of  these 
findings.'* 

Mr  Thomas  A.  Brisbane,  and  his  tutor  ad  litem,  re- 
claimed.    At  the  advising  yesterday, 

Lord  Mackenzie  said,  I  would  wish  time  to  consider ;  but  what 
strikes  me  strongly  is,  that  the  succession  to  the  household  fur- 
niture, pictures,  &c.,  is  bequeathed  not  to  the  heirs  of  entail  in 
general,  hut  to  the  first  heir  succeeding.  It  is  a  bequest  of  a 
vory  peculiar  kind.  I  can*t  think  that  it  was  the  intention  of 
the  entailer  to  burden  this  bequest  with  the  legacies  and  annuities 
bequeathed  by  him,  which  would  just  be  burdening  one  legacy 
with  another.  It  could  not  be  intended  that  the  heir  of  entail 
wus  to  be  obliged  to  sell  all  these  books,  pictures  and  wines, 
&r.,  which  were  left  to  him,  in  order  to  pay  (for  instance)  a  le- 
f^Mcy  of  jS  1000  to  a  neighbouring  farmer.  I  cannot  adopt  that 
;is  the  oo/tfa/ns  of  the  testator.  All  the  heirs  of  entail  appear 
to  me  to  be  burdened,  and  not  exclusively  the  first  heir  of  entail. 

Lord  Bali^ratf In  all  mansion-houses,  it  is  the  prnetice  to 

leare  the  wines^' pictures,  furniture,  &c.,  to  the  first  heir  of  en- 
tail, and  it  would  Imv  strong  thing  to  say  he  was  not  liable  for 
the  debts. 

Lord  GiUiei.^The  question  is,  whether  the  testator  meant 
it? 

The  case  having  been  delayed  till  to-day» 

Lord  Balgray  said.  There  is  a  great  advantage  sometimes,  in 
fsuch  cases  as  this,  in  perusing  the  deeds  deliberately,  and  not 
making  up  one*s  mind  on  the  spur  of  the  moment.  I  have  read 
the  deeds  very  attentively,  and  I  am  quite  satisfied  that  the  in- 
terlocutor is  right.  The  trust-deed  contains  a  clause  declaring, 
that  if  the  amount  or  produce  of  the  trust-estate  '*  shall  fall 
short  of  answering  any  part  of  the  foresaid  parposes,  then  I 
hereby  declare  and  appoint  the  same  to  be  held  as  real  burdens 
upon  my  foresaid  entailed  estate*  and  the  heirs  of  entail  in  pot- 
fression  succeeding  thereto.**  It  is  impossible  to  get  over  the 
terms  of  this  clause. 

Lord  Gilliet. — I  never  thought  it  could  be  got  over. 

Lord  Mackenzie  — >I  was  of  that  opinion  yesterday,  and  I  am 
more  clearly  so  now.  The  debts  and  legacies,  in  so  far  at  not 
covered  by  and  paid  out  of  the  trust-estate,  are  to  be  real  bur- 
dens on  the  entailed  estate.  It  is  no  answer  to  say*  that  the 
entailer  exposes  the  entailed  estate  to  destruction,  by  allowing 
debts  and  legacies  to  come  against  it.  The  entailer  chooses  to 
do  it.  Lady  Brisbane's  legacy  of  the  furniture,  pictures,  wines, 
&c.,  is  given  her  as  freely  as  the  other  legacies,  and  there  is  no 
ground  for  coming  against  her  legacy  more  than  against  the 
others.  The  burden  is  laid  on  the  heirs  of  entail  in  general* 
not  on  the  first  heir.  I  think  the  codicil  expresses  the  same  in- 
tention as  the  trust-deed.  As  to  the  legacy  of  j£1000  to 
Hogarth,  if  there  had  been  nobody  to  be  regarded  but  the  lega- 
tee and  the  heir  of  entail,  there  might  have  been  something  in  the 
argument.  But  the  original  intention  of  the  testator  was,  that 
the  legacy  ^hopld  be  paid  by  his  trustee  within  a  certain  time. 
Ic  was  only  failing  pavment  out  of  the  trust- estate  that  the 
legacy  was  to  be  paid  by  the  heirs  of  entail,  and  then  not  by 
the  first  heir  only.  I  am  satisfied,  notwithstanding  the  term  of 
payment  of  this  legacy,  that  it  stands  in  the  same  situation  with 
Che  others. 

Lord  Gi//i^j.-*- Hogarth  was  the  tenant  of  a  farm  on  the 
instate,  at  the  rent  of  jC  1400  a*year.  He  was  to  be  paid  his  le- 
gacy out  of  the  rent,  or,  in  other  word^,  to  retain  his  rents  till 
the  legacy  was  paid.  One  year's  rent  was  sufficient  to  extinguish 
it* 


Lord  Baigray,'^lt  just  diminished  the  trust-estate  so  maeh, 
Sand/vrd,  for  Lad^  Britbane.-— There  was  an  arrear  of  d8 1400 

due  by  Hogarth  at  the  entailer's  death,  out  of  which  the  legacy 

was  retained  as  against  the  executors. 

The  Co  art  adhered. 

iMrd  Ordinary t  Corehoose.— For  Lady  Brisbane,  Rutherfurd 
and  Sandford;  Alexander  Scot,  W.S.,  AgenL^AU,  Keayand 
Shaw  Stewart  $  Patrick  and  Crawford,  W.S.,  and  W.  H.  Sands, 
W.S.,  4s6n<«.— D.,  Cl€rk.^[G,D.\ 


4/A  July  1835. 
Second  Division.  ^(  J.  R.) 

No.  863. — Artudr  Gifford  and  Mandatory,  Pur* 
suerSf  V,  Artudr  Gifford,  Defender, 

Service,  Reduction  of — Proof — In  a  reduction  of  a  service  o6- 
tained  in  an  adifocalion  of  competing  brieues,  the  Court  refuted 
to  allow  the  pursuer  to  adduce  new  evidence,  before  trying  the 
meriti  of  the  case  upon  the  import  of  the  proof  already  taken, 
and  upon  which  the  verdict  of  the  jury  had  proceeded,  and  was 
challenged. 

This  was  an  action  of  reduction  of  a  service  ob- 
tained in  an  advocation  of  competing  brieves  regard- 
ing the  saccession  to  the  estate  of  Busta  in  Shetland. 
The  parsoer  claimed  to  be  served  nearest  and  lawful 
heir  in  general  to  the  deceased  Thomas  Gi£Pord,  of 
Busta,  his  great-grandfather,  but  the  jury  appointed 
to  try  the  question  in  the  Court  of  Service  negatived 
his  claim,  by  serving  (Jie  defender,  who  was  a  claim- 
aot  in  the  same  chan^cter.  A  great  mass  of  evidence, 
both  parole  and  documentary,  was  laid  before  the 
jury,  who  were  engaged  upon  the  inquest  for  nine 
different  days.  The  present  action  was  laid  upon  the 
ground  that  the  verdict  was  contrary  to  evidence, — 
the  pursuer  pleading  that  the  evidence  led  to  the  jury 
was  sufficient  to  instruct  his  claim ;  or»  at  all  events, 
that  his  claim  would  be  instructed  by  that  evidence, 
and  new  evidence,  of  which  he  made  tender.  After 
the  record  was  closed,  and  the  case  appointed  to  be 
debated,  the  pursuer  moved  for  leave  to  lead  his  ad- 
ditional evidence,  before  submitting  the  question,  and 
taking  judgment  upon  the  import  of  the  proof  already 
taken.  Upon  this  motion,  the  Lord  Ordinary  (Cock- 
burn),  on  25th  June  1835,  reported  the  case  to  thp 
Inner-House,  along  with  the  following 

*'  Note, — If  the  Lord  Ordinary  bad  disposed  of  this  case  him- 
self, be  would,  in  all  probability*  bave  considered  the  motion 
for  additional  evidence  as  he  would  a  motion  for  a  new  trial, 
and  would  not  bave  acceded  to  it  at  once,  or  until  be  bad  been 
satisfied  that  the  verdict  could  not  be  maintained  upon  the  evi. 
dence  on  which  it  rests.  It  surely  deserves  great  consideration 
whether  such  a  verdict, — in  a  competition — before  a  fair  jury 
— direoted  by  a  Supreme  Judge, — is  to  be  so  little  regard^  as 
that  new  evidence  is  to  be  let  in  against  it,  and  the  whole  case 
thrown  loose  again,  as  a  matter  of  course,  at  the  pleasure  of 
either  party;  especially,  if  it  be  the  fact  (as  is  sometimes  said, 
though  not  without  strong  contradiction),  that  thp  case  of  An- 
derson, Idth  June  1834,  was  intended  to  establish  that  such 
new  evidence  must  always  Ue  taken  on  commission,  and  can 
never  be  submitted  to  another  jury.  But,  though  the  Lord  Or- 
dinary states  these  views  as  exphinatory  of  bis  reason  for  report- 
ing, he  must  add,  that  this  point  was  not  rcguhu-ly  debated 
before  him.** 

The  motion  was  discussed  to-day. 

The  Lord  Just  ice- Clerk, — I  bave  heard  thenrgument  from  the 
bar  with  All  attention  ;  but  m  long  as  this  party  adheres  to  the 
plea  which  he  has  stated,  as  to  the  suflficiency  of  the  evidence 
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already  adduced  to  instnict  bis  claim,  and  does  not  say  that  be 
alModoosit,  I  csDnpt  allow  tbe  application  wbicbis  made.  In 
tbia  competitioo  of  brievea^  where  a  verdict  baa  been  solemnly 
retnrned,  it  would  be  most  preposterous,  in  regard  to  tbis  plea 
in  law,  that  you  are  to  open  up  tbe  verdict  like  a  piece  of  waste 
paper.     I  cannot  entertain  tbat  idea. 

Lord  Glenlee, — The  Act  abolishing  tbe  jurisdiction  of  tbe 
Macers  made  no  alteration,  in  other  respects,  upon  the  form  of 
•  the  service.  A  verdict  in  a  competition  of  brieves  must  be  taken 
as  a  reijudieatOy  since  tbe  subject  of  it  has  been  properiy  in  foro^ 
and  litigated,  in  the  form  appropriated  to  tbat  matter.  I  should 
not  be  rash  in  excluding  evidence  of  new  facts  venienles  ad  noli' 
tiam  f  but,  at  present,  I  cannot  agree  to  tbe  motion. 

Lord  Meadow^ank  was  of  the  same  opinion. 

Lord  Medvftfn  was  understood  not  substaulially  to  differ. 

The  following  interlocutor  wad  therefore  pro- 
nounced : 

"  The  Lords,  on  tbe  report  of  tbe  Lord  Cockburn,  having  ad- 
vised the  state  of  this  process,  and  beard  counsel  on  the  motion 
referred  to  in  the  Lord  Ordinary's  interlocutor,  remit  to  the 
Lord  Ordinary,  hoc  slatv,  to  refuse  that  motion,  and  to  bear 
parties  farther  on  the  cause,  and  do  therein  as  to  his  Lordship 
may  seem  fit ;  reserving  all  questions  of  expenses." 

Lord  Ordinari/,  Cockburn. — Jet,  Rutberfurd  and  Graham 
Bell ;  Thomas  Ranken,  S.S.C,  ylgeni, — ML  Dean  of  Faculty 
(Hope)  and  G.  Napier;  G.  and  W.  Napier,  W.S.,  ji^enU, — 
Mr  BoUand,  aerk,--'[J.  JS.] 


4/A  Julj/  1835. 
Second  Division. — (J.  R.) 

No.  364. — The  OmcERs  of  Stats,  Pursuers^  v. 
ALEx'AMDBa  Humphreys,  or  Alexander,  and 
Thomas  Christopher  Banks,  Defkndei's, 

Process — Proof — Service — Where^  in  a  reduction  of  services  and 
certain  relative  titleSf  leave  to  bring  farther  eridenee  wat  craved 
fy  both  parties — Circutnttanees  in  tohieh  heUl^  that  such  m- 
denee  ought  to  be  taken  on  eommisrion. 

This  WAS  an  action  of  red action-ini probation  of  a 
general  and  special  service,  expede  by  the  defender 
FHamphreys)  as  nearest  heir  to  William  first  Earl  of 
Stirling,  and  ofccrtain  deeds  following  thereon.     Both 

Parties,  after  the  record  was  closed,  having  moved  the 
jord  Ordinary  to  be  allowed  to  bring  farther  evidence, 
his  Lordship,  in  order  to  obtain  the  opinion  of  the 
Court  as  to  the  form  in  which  such  evidence  was  to 
be  taken,  reported  the  case,  with  the  following 

"iVb/tf.— The  eaae  of  Anderson,  Idtb  June  1834,  is  reported 
so  as  to  convey  the  impression  that  the  Second  Division  of  the 
Court  intended  to  lay  it  down  as  a  general  rule,  that  whenever 
additional  evidence  should  be  brought  forward  in  the  reduction 
•f  a  service,  it  should  be  taken  on  Gommission,  and  not  before  a 
jury.  On  the  other  hand,  it  has  been  stated  tbat  no  such  g;eneral 
rule  was  meant  to  be  established.  Tbia  is  a  point  on  which  the 
liord  Ordinary  thinks  it  his  duty  to  consult  the  Court,  especially 
as  the  expediency  of  such  a  rule  has,  since  the  report  of  the  ease 
of  Tttshielaw,  been  much  questioned.  It  will  be  observed,  that, 
in  the  present  case,  there  is  a  charge  of  forgery  or  fabrication 
of  writings, — ^a  proper  jury  question." 

Their  Lordships  agreed  in  thinking,  that,  if  farther 
proof  was  to  be  addoced,  it  ought  to  be  taken  on  com- 
mission, and  not  before  a  jury,  and  remitted  to  the 
Lord  Ordinary  to  proceed  accordingly. 

Lord  Ordinary,  Cockburn — Jet.  Solicitor* General  (dining- 
hame)  and  Ivory;  Roderick  Mackenzie,  W.S.,  ytgent. — Ml, 
Rutberfurd  and  Adam  Anderson;  Ephraim-  Lockhart,  W.S., 
Jlgent^-^Mr  Rolland,  C(firk,^[J,  R,] 


llh  July  1835. 
FiBst  Division. — (G.D.) 

No.  365. — Janet  Rogers  or  Innes  and  her  Son, 
PursucrSf  v.  Wiiaaau  Innes  and  Others,  Defen- 
ders. 

Proof —  Circumduction  ^Rcprobator — Res  Noviter— fircnw- 
stancet  in  which,  in  a  declarator  of  marriage  and  legilinuuy,  a 
witness  for  the  defenders  having  deponed,  on  her  eross-emminiu 
tion,  that  a/ie  was  the  wi/e  qf  a  certain  individual ;  and  thepvr- 
svers  not  having  protested  for  reprobator,  but  allowed  circum- 
duction  to  be  made$  and  having  thereafter,  on  the  ground  of  res 
noviter  veniens  ad  notitiam,  applitd  for  leave  to  adduce  ffroof 
that  the  witness  was  not,  and  knew  that  she  was  no/,  the  vife  of 
tbe  individual  she  had  namedt  but  thai  he  had  been  prewnd^ 
assoilxied  ^from  an  action  of  declarator  of  marriage  at  her  in- 
stance, — the  Court  refuted  to  allow  this  proposed  additional proef 
to  be  led, 

Marriage — Legitimacy — Paternity — Proof —  Circumstances  in 
which  a  marriaget  by  declarations  before  witnesses  and  habit  and 
repute,  found  proved  i  but  the  paternity  and  legitimacy  of  a 
child  born  bejore  the  marriage  found  not  proved. 

The  present  action  was  brought  at  the  instance  of 
Janet  Rogers  or  Innes,  eldest  daughter  of  the  deceased 
William  Rogers,  cabinet-maker  m  £dinborgh,  and  of 
her  son,  designing  himself  William  Innes,  to  have  it 
found  and  declared  that  the  former  was  tbe  lawfol 

»  

wife  of  the  late  John  Innes,  Esq.  of  Cowie,  W.S^ 
aod  that  |he  latter  was  their  lawful  son.  The  sum- 
mons set  forth,  that  in  1826  the  female  pursuer  was  a 
dressmaker  in  Edinburgh,  and  her  sister  was  house- 
keeper to  the  late  Mr  Innes,  which  led  to  an  acquaint- 
ance between  the  female  pursuer  and  Mr  Innes,  to 
whom,  on  the  faith  of  his  promise  to  marry  her,  she 
yielded  the  pririleges  of  a  husband  in  the  course  of 
the  year  1826,  in  consequence  of  which  tntercoorse 
the  other  pursuer  was  born  on  14th  April  1827:  That 
shortly  thereafter  the  female  pursuer  went  to  reside 
with  Mr  Innes,  and  continued  to  do  so  till  his  death, 
on  17th  April  1832:  That  on  14th  December  18S0, 
Mr  Innes,  within  his  own  house  at  Musselburgh,  ac- 
knowledged the  female  pursuer  to  be  his  wife,  in  pre- 
sence of  a  Mrs  Stobie,  ahd  of  David  Johnston,  gar- 
dener and  spirit-dealer,  near  Fisherrow,  and  Mrs 
Johnston  his  wife:  on  which  occasion  Mr  Innes  took 
a  ring  off  his  finger  and  put  it  on  tbat  of  the  female 
pursuer,  who  assented  to. his  acknowledgment:  Tbat 
some  sliort  time  afterwards,  Mr  Innes  having  resolred 
to  have  the  marriage  ceremony  regularly  performed 
by  a  clergyman,  he,  with  that  view,  desired  Mrs 
8tobie  to  employ  her  natural  daughter,  Mrs  Captain 
Barry,  dressmaker  and  milliner,  Stockbridge,  to  make 
a  suitable  wedding  dress  for  the  female  pursuer,  and 
caused  proclamation  of  banns  to  be  made  in  the  parish 
church  of  DuJdingston,  which  was  done  accordingly 
on  Sunday  the  l9tli  December  1830,  Mr  Innes  haviof 
paid  the  usual  fees:  That  it  was  arranged  that  tbe 
marriage  should  be  celebrated  in  the  hoose  of  the 
before-named  David  Johnston,  and  a  party  of  friends 
were  invited  to  tea  and  supper  on  the  occasion,  and  a 
message  was  sent  to  tho  Kev.  Mr  Thomson,  minister 
of  Duddingston,  requesting  his  attendance  to  perform 
the  ceremony ;  but  owing  to  the  short  notice  given 
to  Mr  Thomson,  and  to  his  being  indisposed  at  the 
time,  he  could  not  attend;  and  Mr  Innes  stated,  that 
on  that  account  ho  must  perform  the  part  of  clergy- 
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man  himself,  and  he  thereapon  acknowleidf^ed  the' 
female  parsaer  (who  assented  to  the  acknowledgment) 
Si»  bis  lawful  wife,  in  presence  of  Mrs  Stobie,  Mrs 
Captain  Barry,  Mr  and  Mrs  Johnston,  and  a  Mr  Wal- 
lace, on  which  occasion  the  female  pursder  wore  the 
marriaf^e  dress  proTided  fbr  her,  and  Mr  Innes  took 
from  his  finger  a  gold  ring  and  pot  it  on  her  s,  and 
the  parties  individually  received  the  congratulations 
of  their  friends  as  married  persons,  and  were  there- 
after habit  and  repute  as  such.  The  summons  there- 
fore concluded  that  it  should  be  found  and  declared 
that  the  female  pursuer  was  the  lawful  wife  of  Mr 
Innes,  and  that  the  other  pursuer  was  their  lawful 
child,  and  the  heir  to  his  estates. 

In  defence,  the  defenders  (the  brother  of  Mr  Innes 
and  his  lawful  daughters  by  his  marriage  with  Une 
Cameron  Barclay  AJlardice,  who  died  about  twenty 
years  ago,)  denied  the  validity  of  the  pretended  mar- 
riage, ail  having  been  gone  throifgh  by  Mr  Innes 
\rithont  any  serious  intention  of  making  the  female 
pursuer  his  wife,  after  he  had  acquired  dissipated  ha- 
bits and  fallen  under  her  influence ;  and  they  farther 
denied  that  the  other  pursuer,  designing  himself  Wil- 
liam Innes,  was  the  son  of  Mr  Innes,  but  averred,  on 
the  contrary,  that  he  was  the  son  of  a  person  called 
Alexander  Morrison,  whose  wife  the  female  pursuer 
had  pretended  to  be  for  at  least  some  years  prior  to 
1827. 

A  vol nmi nous  proof  was  led  on  both  sides,  in  the 
conrse  of  which  the  woman  designed  in  the  snmmons 
as  Mrs  Captain  Barry  (bnt  whose  proper  name  ap- 
peared to  be  Buphemia  Inglis)  was  examined  as  a 
witness  for  the  defenders,  and  gave  evidence  which 
was  founded  on  as  material  to  their  case.  On  being 
croi^s-examincd  for  the  pursuers,  this  witness  deponed, 
"  that  she  is  a  married  woman :  That  her  husband  is 
a  captain  in  the  77th  regiment,  at  present  in  Jamaica : 
That  it  is  three  years  since  she  saw  him  :  That  she 
corresponds  with  him,'*  &c.  No  reprobator  was  pro- 
tested for  against  this  witness ;  but  after  the  proof 
had  been  reported,  and  the  term  for  proving  circum<' 
duced,  the  pursuers  presented  a  note  of  res  noviter 
veniens  ad  notUianty  stating,  that  they  had  newly  dis- 
covered that  the  witness,  who  designed  herself  Mrs 
Captain  Barry,  and  deponed  that  she  was  the  wife  of 
that  gentleman,  and  that  she  corresponded  with  him, 
&c.,  had,  in  point  of  fact,  never  been  married  to  him, 
— knew  perfectly  that  she  was  not  his  wife,  but  had, 
on  the  contrary,  falselv  assnroed  that  character,  and 
brought  an  action  of  declarator  of  marriage  against 
Captain  Barry  before  the  Commissaries  of  Edinbnivh, 
from  #hich  he  was  assoilzied  on  15tli  September 
IB26,  since  which  time  he  had  never  heard  from  her. 
These  facts,  the  pursuers  averred,  had  only  come  to 
their  knowledge  since  Captain  Barry's  return  from 
the  West  Indies  in  August  1634,  while  the  term  for 
proving  had  been  circnmduced  on  11th  March  pre- 
^ously.  Condescendence  and  answers  and  pleas  in 
law  were  allowed  to  be  lodged  in  regard  to  the  res 
noviter,  and  thereafter  minutes  of  debate  were  ordered 
on  the  point. 

The  pursuers  pleaded — I.  The  facts  now  stated  by 
the  pursuers  being  wholly  unexpected  till  after  the 
^po:iition  of  the  witness  Euphemia  Stobie,  alias  Inglis, 


vvas  emitted,  and  the  ptirsaers  being  unable  to  obtain 
more  early  information  regarding  them,  these  facts  are 
truly  res  noviter  venientes  ad  notitiam^  and  as  such 
ajQFord  sufficient  ground  for  opening  up  the  record,  and 
entitling  the  pursuers  to  a  proof  of  their  averments^-^. 
II.  The  averments  now  brought  forward  by  the  pnr-^ 
siiers  against  the  testimony  of  Buphemia  Inglis,  diias 
Barry,  are  relevant  to  convict  her  of  perjury;  an<i( 
consequently  to  destroy,  or  at  all  events  greatly  to 
impair  the  effect  of  her  deposition  in  causa. 

The  defenders  pleaded— ^L  Where  a  witness  has 
been  cross-examined  on  a  matter  irrelevant  to  the^ 
cause  itself,  it  is  incompetent  to  lead  evidence  to  coti  • 
tradict  what  she  has  sworn  to  on  that  matter,  in  order 
to  discredit  her  testimony  on  other  points,^-Spencely 
T>.  De  Willot,  7  East.  108.  Harris  v.  Tippot,  2  Camp- 
bell, 637.  Philips'  Law  of  Evidence,  Vol.  I.  p.  272, 
last  edition.  Peake*s  Law  of  Evidence,  p.  134.-^11. 
Where  a  witneas,  on  cross-examination,  has'  beett 
aisked  a  question  intended  to  degrade  ot  disparage  b^l^ 
character,  the  party  examining  is  bound  uy  tne  an- 
swer, and  is  not  entitled  to  discredit  the  answer  by 
counter  evidence, — Harris  v.  Tippot,  2  Campbell,  637. 
Rex  r.  Watson,  2  Starkie,  151.  Philips'  Law  of  Evi- 
dence, Vol.  I.  pp.  272,  284,  last  eiKt.— IIL  The  proof 
proposed  to  be  adduced  by  the  pursuers  reirardin|^  the 
status  of  the  witness  Stobie,  is  inadmissible  fn  this 
cause,  as  it  involves  the  trial  of  an  issue  collateral  to 
the  cause,-^ Wbish  and  WoUat  v.  Hessie,  3  Haggard, 
682. — IV.  Supposing  a  proof  in  contradiction  of  the 
witness'  answer  had  been  admissible,  it  le,  in 'the  pr^ 
sent  stage  of  the  proceedings,  and  seeing  thai  tDfe  ptit'« 
suers  did' not  protest  for  reprobator,  too  late  to  bring 
it  forward, — Wright  w.  Din,  January  5,  1737;  Mor, 
Diet.  p.  12,119.  Glas  v.  Christison,  Mav  1&,  I8l9» 
F«  C.-^V.  The  facts  admitted  or  averred  are  incon- 
sistent with  the  allegation  of  rei  noviierf  as  regard* 
the  status  of  the  witness  Stobie,  and  presume  the  coii- 
trary;  or  at  least  they  establish  that  the  pursuers 
have  not  used  due  diligence  to  obtain,  before  circnm*. 
duction,  the  evidence  withia  their  power  of  that  status. 
which  they  now  ask  leave  to  prove, — Dandas  i),  Ait- 
kin, 9th  March  1810,  F.  C. 

The  Lord  Ordinary  made  avizandum  to  the  Court 
with  the  record  and  revised  minutes  of  debater  as  ta, 
the  res  noviter ^  and  also  with  the  original  record ;  and 
at  the  advising  of  the  preliminary  question  on  16tk 
June  1835, 

Lord  JBatgrat/  remarked.  This  preliminary  point  is  of  great' 
importance  to  the  law,  but  of  Hctle  to  the  parties.- 

P.  JioAtfrfjon,  for  purtuers,-^We  cahnot  give  up  the  preli- 
minary point,  though  it  may  not  be  very  important  to  the  case. 
It  sbalres  the  credibility  of  the  witness. 

Lord  Pretideni.—'l  don't  think  it  shakes  her  credibility  much 
at  all.  It  does  not  follow,  altboogh  she  failed  in  her  dedarator,* 
that  she  is  not  married  in  foro  polL 

Lord  Giiiiet, — ^^A  woman  may  swear  bona  Jide,  that  she  Iff 
(that  is,  that  she  considers  herself)  a  married  woman,  alttough 
she  fails  in  a  declarator  of  marriage. 

Lord  Pretideni.-^VfhBt  sigtiifies  it  to  the  point  at  issue, 
whether  this  witness  be  or  be  not  the  wife  of  Caprain  Barry. 

Lord  Batgray.—The  proof  was  solemnly  concluded  by  a 
minute  of  both  parties,  reported  by  the  commissiotier,  and  cir- 
cumduction pronounced  by  the  Judge.  Then,  whst  are  we  to 
do  ?  This  application  is  made  to  open  up  the  etrcumd action  ; 
for  if  it  is  to  be  open  to  the  one  paity  to  prove,  it  must  bt^so 
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to  the  other.  A  list  of  witnenea  ia  excbanged  prior  to  proceed- 
ing before  tbe  Comoiisfiary-EzamiiMtor,  and  I  think  it  a  most 
useFul  practice,  which  I  never  knew  dispensed  with  in  Consis- 
torial  cases.  The  party  is  thereby  enabled  to  know  of  objections 
to  the  witnesses,  and  if  he  does  not  protest  for  reprobator,  be 
ia  then  excluded.  If  the  pumuera  had  protested  for  reprobator, 
the  defenders  woald  ha?e  bad  it  in  their  power  to  withdraw  the 
witness,  or  to  adduce  additional  proof  to  corroborate  her  tes- 
timony. But  the  pursuers  having  acquiesced,  this  is  uo  longer 
open.  After  the  proof  has  been  closed  in  this  solemn  manner, 
if  your  Lordships  are  to  open  it  up,  it  must  be  on  grave  and 
solemn  reasons.  But  suppose  this  decreeof  absolvitor,  in  the 
declarator  of  marriage,  were  on  the  table,  it  would  not  operate 
in  tbe  least  on  the  credibility  of  tbe  witness.  Therefore,  the 
fact  alleged  is  not  relevant  to  entitle  the  pursuers  to  have  the 
circumduction  recalled. 

The  other  Judges  concnrred  with  Lord  Balgray, 
and  tbe  Court,  on  16th  June  1835,  pronounced  this 
interlocutor : 

«  The  Lords  having  advised  the  minutes  on  the  preliminary 
question^  as  to  the  admission  of  additional  proof,  refuse,  in  the 
circumstances  of  the  case,  to  admit  the  same  to  be  founded  on  ; 
and  appoint  the  case  to  be  put  to  the  roll  for  deciding  on  the 
original  proof." 

The  case  having  come  to  be  advised  on  the  merits 
to-day. 

Lord  Balgre^uid^  There  are  two  questioni  here:  1st  As 
to  the  marriage,  which  is  completely  proved.    2d.  As  to  the 
paternity,  which  is  not  proved.     I  never  had  a  clearer  opinion  on 
any  thing,  than  on  these  two  points. 
'  Lord  (Wiieg.'^l  am  quite  of  the  same  opinion. 

Lord  Pretidcni  agreed.  There  is  one  part  of  the  proof  which 
is  alone  almost  conclusive  as  to  the  paternity.  It  ia  where  the 
paternity  of  this  child  was  talked  of;  and  Mr  Innes  said,  **  ic 
cannot  be  mine,  for  it  was  begotten  when  J  was  in  Franre.*' 
How  could  the  witness,  who  swears  to  this,  have  known  that 
Mr  Innes  was  in  France,  but  for  that  declaration  of  Mr  Innes  ? 
The  female  putsuer  herself  held  out  that  Morrison  was  the 
father  of  that  child. 

Lvrd  Mackenve^^-^l  am  of  the  aaroe  opinion.  The  pursuers 
wish  to  exclude  the  heir  to  an  entailed  estate,  by  bringing  for- 
ward a  nearer  heir.  In  order  to  do  so,  they  must  make  out  their 
case.  It  is  not  a  temipUna  jtrobatio  which  is  required,  but  full 
proof.  Mr  Innes  was  absent  ten  months  before  the  child  was 
bom,  and  did  not  return  till  tbe  seventh  month  before  tbe  birth. 
This  could  not  have  been  a  child  of  seven  months, — that  is  not 
averred  by  the  woman  ;  and  it  was  a  full  grown  child.  There- 
fore, if  Mr  Iiuies  was  the  father,  it  must  have  been  a  child  of 
ten  months.  That  is  notoriously  improbable  to  tbe  last  degree. 
The  improbability  must  be  drowned  and  overwhelmed  by  the 
clearest  evidence.  That  is  attempted  to  be  done  in  two  ways : 
First  by  a  legal  presumption  arising  from  the  marriage,  which, 
if  well  founded,  is  the  strongest  of  all  things.  But  the  marriage 
was  not  for  some  years  after  the  birth.  A  subsequent  marriage 
cannot  legitimate  all  the  children  a  woman  ever  had,  as  children 
of  that  marriage.  Then,  as  to  the  evidence  in  point  of  fact, 
I  see  no  sound  evidence  of  that  sort  at  all.  I  can  very  well 
understand,  that  where  two  people  live  together  as  quasi  man 
and  wife,  there  may  be  great  reason  to  suppose  that  a  child 
which  is  born  is  the  child  of  that  man,  with  whom  the  woman 
is  living.  But  that  fails  here  altogether.  Tbey  were  not  living  to- 
gether at  the  time.  He  bad  two  other  mistresses.  He  did  not  pay 
her  any  provision,  and  there  is  only  an  averment,  that  on  ceruin 
occasions  she  yielded  to  this  man.  There  are  no  particular  al- 
luremenu  alleged,  to  make  her  yield  to  him  more  than  to  anybody 
else.  Besides,  it  is  certain  nhe  had  at  least  a  quasi  husband,— 
another  man  whom  she  continued  to  claim  as  her  husband,  and 
whom  she  has  hardly  given  up  yet.  He  was  not  merely  a  no- 
minal husband,  but  he  begot,  certainly,  one,  and  it  rather  appears 
two  children  by  her.  There  is  evidence,  moreover,  that  he  once 
came  into  the  house,  and,  in  reference  to  the  male  pursuer,  said, 
*'  thi«  ia  my  bairn."  I  think  it  very  likely  this  was  true,  whether 
hfi  was  (as  be  alleges)  drunk  at  tbe  time  or  not.     The  proverb 


Bometimes  holds— -/a  vino  serj/M.  At  all  events^  I  sec  no  proof 
of  the  child  being  Mr  Innes*  child.  As  to  tbe  marriage,  I  can- 
not say  that  I  have  absolute  confidence  even  in  that,  altbough 
I  do  not  say  that  it  is  not  made  out. 

Lord  iVejltiffii/.-«The  presumption  pater  eU  applies  to  chil- 
dren bom  in  wedlock.  The  declaration  of  both  parties  will  not 
illegitimatize  such  a  child.  It  was  once  done  by  Act  of  Parlia* 
ment,  in  the  case  of  Savage  the  poet,  but  that  has  always  beea 
regarded  as  a  piece  of  most  unjust  legislation,  and  I  beliere  it 
will  never  be  repeated.  The  case  is  different,  however,  u  to 
children  bom  before  marriage.  A  man  is  entitled  to  say,  I  will 
legitimate  one  of  voor  children  as  being  mine,  but  I  will  not 
legitimate  others  that  are  not  mine.  I  do  not  hold  tbe  Ispic  of 
ten  months  to  be  alooe  sufficient  to  disprove  the  paternity,  but 
it  is  a  strong  circumstance. 

Lord  GlUiet, — I  do  not  bold  it  to  be  sufficient,  per  te,  either. 

The  Court  proDonnced  this  interlocutor  (signed 
8th  July): 

«  Find,  as  to  the  conclusion  of  declarator  of  marrisge  is  tbe 
libel,  that  sufficient  evidence  has  been  given  of  facts  and  circum- 
stances  to  establish  a  marriage  tietween  the  pursuer,  Janet 
Rogers,  and  the  late  John  Innes,  Esq.,  of  Cowie,  and  dnrero 
and  declare  in  terms  of  that  conclusion  of  the  libel  accordingly ; 
and  find  her  entitled  to  expenses,  in  so  far  as  relates  to  this 
branch  of  the  cause,  and  remit  tbe  amount  of  that  expense  to  tbe 
auditor  of  Court,  to  tax  the  same  and  to  report.  As  to  the  con. 
elusion  of  legitimacy  at  the  instaoee  of  tbe  other  puraoer,  caUiag 
himself  William  Innes,  find  that  no  sufficient  evidence  has  been 
adduced  of  his  birth,  as  a  lawful  child  of  the  said  marriage,  or 
otherwise  of  his  being  the  lawful  son  of  the  said  John  Innes: 
Therefore  find  the  said  pursuer  not  entitled  to  the  character,  or 
to  any  of  the  rights  of  the  lawful  son  of  the  said  John  Innes,  and 
decern  and  declare  accordingly ;  aasoilsie  the  defenders  fnxD  tbe 
conclusions  of  the  libel  at  tbe  instance  of  the  said  pursuer,  Wil- 
liam Innes,  but  find  the  said  defenders  not  entitled  to  expenses.** 

Lord  Ordinar^^  Corehouse, — Jet,  P.  Robertson  and  Mait- 
land;  James  Rutherford,  W.  S.,  Agent. — Alt.  Dean  of  Faculty 
(Hope)  and  Handyside;  Peter  Crooks,  W.S.,  Ag/eni. — Mr 
Bruce,  Orrit.— LG./>.1 


lOM  April  1835. 

House  op  Lori>8.— (G.  D.) 

fSpeechet  taken  fram  Mr  Gurney**  Short-Hand  Note*,) 

No.  S66. —  Rbv.  Dr  John  Inglis  and  Others 
(Walker's  Trustees),  Appellants^  o.  Thomas 
Mansfield  (Stuart's  Trustee),  RespondenL 

Bankrupt— Statutes,  1621,  c.  18;  1096,  c.  5;  5itfa  Geo,  III.  e. 
187— Corroboration,  Bond  of — Preference—^  tender  ttawing 
adoaneed  money  on  the  faith  i^  getting  an  herita&ie  eecuriiy  ower 
certain  iandt ;  and  it  having  turned  otit,Jrom  the  borrower  fap» 
parentty  by  mistake  J  sending  only  part  of  the  titles  to  the  lender's 
agent,  that  the  security  had  been  granted  only  over  part  of  the 
lands ;  and  the  borrower  having  several  years  thereafter  been  te' 
questrated;  and  having,  after  his  bankrupicf,  ewecuHed  a  bond  ef 
corroboration,  as  in  implement  of  the  or^giW  agreemeni  cansvy- 
ing  the  whole  lands,  on  which  infeflment  /ollowid  before  the  date 
of  the  truUee*s  infeflment  on  his  cu^judicaiion^Udd  (affirming 
the  judgment  of  the  Court  of  Session),  that  the  bond  ofcorro- 
bation  was  reducible  at  the  instance  of  the  trustee* 

In  November  1823,  tbe  agents  for  the  late  Profes- 
sor Walker  of  Glasgow,  agreed  to  lend  to  Mr  Staart 
of  Dunearn,  W.S.,  £6000  on  the  seoority  of  the  lands 
of  Hillside,  consisting  of  ninety-five  acres,  and  valued 
by  the  late  Dr  Coventry,  Professor  of  Agricultore  in 
Edinburgh,  at  £21,655,  10s.  Mr  Stuart  had  written 
to  the  lenders'  agents,  annexing  a  description  of  the 
lands,  as  "  All  and  Whole  the  lands  of  Uillside,  for- 
merly called  tbe  lirewerie  of  Newton,  with  houses, 
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baildings,**  &e, ;  and  he  thereafter  sent  them  certain 
title-deeds  applicable  to  these  lands,  together  with 
searches  of  incambrancea.     The  bond  was  executed 
on  7th  December  1823,  and  described  the  lands  ac* 
cording  to  the  description  famished  by  Mr  Stuart, 
and  contained  in  the  titles  transmitted  by  him,  as 
"  All  and  Whole  the  lands  of  Hillside,  formerly  called 
the  Brewerie  of  Newton,  with  houses,  buildings,"  &c. 
Infeftment  followed  in  farour  of  Mr  Walker  on  1st 
January  1824.     Certain  other  securities  were  at  same 
time  granted  by  Mr  Stuart,  in  favour  of  other  clients 
of  the  same  agents,  to  the  amonnt  in  whole  (including 
Professor  Walker  s  bond),  of  £10,000,  being  the  sum 
wanted  by  Mr  Stuart;  and  in  these  securities  the 
lands  were  described  in  the  same  way  as  in  Professor 
Walker*s  bond.     Mr  Stuart's  estates  were  seques- 
trated under  the  Bankrupt  Statute  on  1st  September 
1828,  and  the  respondent  was  confirmed  trustee  on 
6th  October  thereafter.     In  spring  1829,  the  respon- 
dent, on  lookinff  over  the  titfe*deeds  of  Mr  Stuart*s 
kndit,  conceived  that  he  had  discovered  that  the  se- 
curities granted  to  Professor  Walker  and  others,  as 
above  mentioned,  extended  only  over  lands  to  the 
value  of  from  £1000  to  £2000,  being  the  lands  of  Hill- 
side proper,  and  not  over  various  other  parcels  of 
land  comprehended  in  Dr  Coventry's  valuation.     On 
this  becoming  known  to   the  appellants,   Professor 
Walker's  trustees,  they  applied  for  and  obtained  from 
Mr  Stuart,  then  in  America,  a  bond  of  corroboration, 
dated  20th  May  1829,  narrating  the  whole  negotia- 
tions for  the  security, — the  intention  of  parties  to  in- 
clude therein  the  whole  ninety-five  acres  valued  by 
Dr  Coventry,-*the  doubt  which  had  occurred  as  to 
whether  the  whole  of  these  lands  were  so  included, 
— and  therefore  in  implement  and  corroboration  of 
the  previous  agreement  conveying  the  whole  ninety- 
five  acres  specifically  to  the  appellants,  in  security  of 
the  sum  lent  by  Professor   Walker.    On  this  deed 
infeftment  followed  on  13th  July  1829,  and  the  re- 
spondent was  infeft  on  12th  August  1829,  on  a  special 
disposition  of  the  same  lands,  ootained  from  Mr  Stu- 
art on  19th  June  1829,  in  implement  of  the  prior  order 
and  general  decreet  of  adjudication  pronounced  by  the 
Court  in  favour  of  the  respondent. 

The  respondent  then  brought  a  reduction  of  the 
bond  of  corroboration  and  sasine  thereon,   on   the 
grounds — 1^/,  That  they  constituted  an  undue  pre- 
ference in  favour  of  the  appellants,  in  violation  of  the 
Statutes,  1696,  c.  5,  and  54  Geo.  III.  &  137.    2d, 
That  they  amounted  to  a  fraudulent  alienation,  con- 
trary to  the  Act  1621,  c.  18.    Sd,  That  the  bond  pro- 
ceeded a  non  kahente  potestatem,  in  respect  that  it  was 
granted  after  sequestration,  and  after  the  act  confirm- 
ing the  trustee.    Lord  Moncreiff  made  avizandum  to 
the  Second  Division  of  the  Court ;  and  the  opinions 
of  the  whole  Judges  having  been  required,  Lords 
President  and  MoncreiflP  returned  an  opinion,  that  the 
bond  of  corroboration  and  infeftment  were  effectu- 
al.    Lords  Gillies,  Mackenzie,  Medwyn,  Corehonse, 
Craigie,    Balgray  and   Fullerton,  returned   opinions 
that  these  deeds  were  reducible.     At  the  advising  on 
11th  July  1833,  Lord  Cringletie  concurred  with  the 
majority,  and  Lords  Justice-Clerk,  Glenlee  and  Mea- 
dowbanl^  with  the  minority  of  the  consulted  Judges. 


The  votes  thus  stood — ejght  for  reducing,  and  five  for 
sustaining  the  bond  of  corroboration  and  infeftment. 
The  following  interlocutor  was  pronounced  : 

'*  SutUin  the  title  of  the  pursuer  to  insist  in  this  action :  Find 
that  the  defenders  have  not  produced  a  title  sufficient  to  exclude 
the  action  i  Reduce,  decern  and  declare,  in  terms  of  the  libel  s 
Find  the  defenders  liable  in  expenses,"  &c— (  Vide  ante.  Vol* 
V.  p.  569.) 

The  appellants  appealed  against  this  interlocutor.   ' 

Lord  Brougham  said,  (8th  April  l&15)^My  Lords,  I  shall 
take  time  to  consider  this  case,  before  I  advise  your  Lordships 
to  proceed  to  judgment.     The  case  involves  m-iny  questions  of 
great  importance,  in  point  of  law,  but  I  do  not,  I  confess,  feel 
pressed  by  any  great  difficulty  as  to  which  way  it  should  be  de- 
cided.    I  strongly  incline  to  an  affirmance  of  the  judgment  of 
the  Court  below.     I  think  the  case  has  been  a  good  deal  en. 
cumbered,  perhaps,  by  the  very  learned  arguments  which  have 
been  brought  to  beu  upon  it ;  but  that  it  is  a  clearer  case  by  a 
good  deal  than  it  appears  to  have  been  felt  to  be  elsewhere.   That 
is  no  reason,  however,  why  I  should  hastily,  peremptorily,  and 
without  further  consideration  of  the  case,  give  my  bumble  ad- 
vice to  your  Lordships,  or  that,  following  up  the  opinion  towards 
which  1  have  a  leaning,  that  I  should  conclude  that  I  have  a 
better  view  of  the  subject,  or  have  taken  a  more  luminous  view 
of  the  case,  than  many  of  the  Judges  in  the  Court  below.     My 
Lords,  I  will  state  shortly  the  grounds  on  which  I  think  it  must 
be  held  that  Mr  Stuart  had  not  the  power  to  do  that  which 
forms  the  subject-matter  of  this  reduction.     My  argument  pro- 
ceeds chiefly  upon  the  view  of  the  subject  which  arises  upon  the 
Bankrupt  Law,— I  mean  the  last  Sequestration  Act,  the  54th 
Geo.  IIL  cap.   137.     My  opinion,  as  at  present  advised,  un- 
doubtedly is,  that  the  29th  section  completely  divests  the  bank- 
rupt, although  it  does  not  invest  the  trustee  until  his  feudal  title 
shal  1  be  made  up.     It  would  follow,  if  this  is  the  correct  view,  that 
thatof  itself  prevents  the  bankrupt,  after  that  adjudication,  by  force 
of  the  mandatory  words  of  the  section  itself  declaring  the  right 
to  be  vested  heritably,  absolutely,  and  irredeemably  in  the  trus- 
tees for  the  creditors,— that  that  of  itself  would  have  the  effect 
of  preventing  the  bankrupt  from  dealing  with  the  property  during 
the  intermediate  space  during  which  the  trustee  bad  not  made 
up  his  titles,  but  that  it  would  not  entitle  or  enable  the  trustee 
to  deal  with  the  property,  he  being  incapable  of  giving  a  feudal 
title  according  to  feudal  principles,  until  bis  investiture  had  been 
accomplished,  as  provided  for  under  the  subsequent  section  af  the 
Statute.    Nothing  can  be  more  consistent  with  the  principles  of 
statute  law,  or  less  consistent  with  the  principles  of  the  common 
law,  than  that  any  fee  should  remain  in  pendenle,  or  as  it  is  some- 
time* phrased,  in  durance ;  but  by  the  principles  of  the  statute  law» 
that  suspension  may  be  well  operated,  and  it  may  be  opemted 
to  the  effect  of  there  being,  for  a  certain  period  of  time,  no  per- 
son in  eite  who  can  validly  deal  with  the  whole  right  to  that  pro- 
perty,— ^there  being,  however,  during  that  interval,  by  the  force  of 
the  statutory  provision,  possession  by  the  law,  so  that  they  could 
bold  it  as  trustees,  with  a  view  to  subsequent  operations.     There 
are  various  instances  of  this  in  the  bankrupt  laws,  which  it  is 
needless  at  the  present  moment  to  specify.     I  have  merely  thrown 
out  this  as  governing  my  opinion,  according  to  my  present  im- 
pression on  this  branch  of  the  case.     A  considerable  difficolty 
will  arise,  if  we  are  to  determine  this  upon  the  Statute  1696. 
That  was  the  only  other  aiigument  in  the  case,  and  was  most  largely 
dwelt  upon  bv  the  counsel  for  the  appellant,  and  ably  commented 
upon  by  the  learned  Judges  in  the  Court  below,  who  agree  with 
the  appellant  in  the  argument  raised  upon  that  Statute,  and  the 
cases  decided  under  it.     The  difficulty  which  I  feel  upon  that 
branch  of  the  case  arises,  as  I  have  more  than  once  thrown  out 
in  the  course  of  argument,  from  the  very  imperfect  knowledge 
we  have  of  the  way  in  which  some  of  those  cases  were  looked 
at.     I  observe  that  the  case  of  Mansfield  a.  Cairns,  and  that  of 
Houston  V.  Stewart,  are  reprobated  in  other  cases.     It  cannot 
be  doubted  that  the  two  cases  of  firough  o.  Duucan,  and  Brough 
V.  Spankie,  really  are  not  law,  or  that  they  are  8uffi<Hent  autho- 
rity for  the  purpose  of  destroying  the  authority  of  Houston  r. 
Stewart,  and  by  implication,  of  Mansfield  v.  Cairns ;  and  if  it  is 
said  the  main  object  of  those  eases,  namely,  tbe  cutting  down 
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mesne  Becuritics  granted  by  Broagfa  to  his  vreditorst  in  ttie  one 
Qi^e  by  force  of  a  letter-missive,  and  in  tbe  otber  by  heritable 
bond,  is  bad  law  for  the  lott^r-  purpose,  which  is  the  decision, 
and  of  good  effect,  and  sufficient  authority  ftir  the  further  pur- 
pose of  destroying  the  authority  of  the  two  older  cases ; — that  ap- 
l^ears  to  me  to  be  a  somewhat  paradoxical  mode  of  dealing  with 
the  authorities.  But  we  have  a  current  of  opinions  npon  tbe 
stibjeet  of  th«  admitted  sense  of  professional  men ;  and  above  all, 
we  have  what  to  me  is  the  highest  authority,  and  of  the  greatest 
wetghtt  the  very  valuable  authority  of  the  late  Lord  Meadow- 
bank,^be  having  been  one  of  the  very  best  lawyers, — one  of  the 
most  acute  men, — a  man  of  philosophical  mind, — a  man  of  large 
general  capacity,  and  of  great  experience,  and  without  any  excep- 
tion ;  or,  nt  all  events,  I  would  say.  without  many  exceptions,  the 
most  diligent  and  attentive  Judge  I  ever  remember  in  the  prae« 
tice  of  the  Scotch  law ; — bis  valuable  notes,  from  time  to  time 
affixed  to  cases,  having  been  very  mnch  the  means  of  introducing 
that  most  wholesome  practice  in  Scotland ;  and  every  one  ac- 
quainted with  his  high  character,  will  see  the  juKtice  of  the 
Eulogy  I  have  taken  tbe  liberty  to  pronounce.  His  Lordship 
there  gives  an  opinion  of  the  most  unhesitating  nature  against 
the  authority  oF  Houston  v.  Stewart.  He  does  not  merely  bf 
implication  put  down  that  which  has  been  distingnished  from  it, 
Mansfield  v.  Cairns;  for  on  looking  at  Lord  Meadowbank*s 
Opinion,  I  do  not  think  it  is  easy  to  di<)cern  any  special  circum- 
stances to  distinguish  ihat  case  from  the  other.  M  v  Lords,  these 
are  softie  of  the  difficulties  I  feel  in  dealing  with  the  case.  If  it 
ahall  be  found  necessary  to  go  into  the  question  of  dealing,  and 
the  questions  which  tbe  arguments  raised  tinder  the  Statute  of 
I69G,  as  I  have  already  stated,  my  opinion  ik  not  made  op  upon 
that ; — but  whatever  may  be  thought  upon  that  question,  it  ta 
^tisfactorv  that  there  is  no  blame  attachable  to  tbe  gentleman 
\vho  died  m  the  unfortunate  circumstHnccs  which  have  been  ad- 
Verted  to, — it  is  highly  satisfactory  that  no  blame  is  attached  to 
him  ;  for  that  I  understand  to  be  the  effect  of  the  case.  There 
is  another  circumstance  which  I  cannot  leave  out  of  my  view, 
and  that  is,  the  great  hardship  of  Mr  Walker's  case;  and  if  I 
fihould  ultimately  be  of  opinion  that  I  ought  to  advise  your 
Lordships  to  affirm  this  decision,  as  is  very  probable,  there  is  no 
doubt  that,  upon  that  ground,  I  shall  move  your  Lordships  to 
affirm  it  without  any  costs ;  and  I  shall  consider  the  case,  with 
tbe  farther  view  of  seeing  whether  I  can,  consistently  with  th& 
ptactice  in  former  cases,  and  I  hope  that  I  shall  find  I  may  affirm 
the  decision  of  the  Couct  below  on  tbe  principal  matter,  without 
affirming  that  which  saddled  him  with  expenses.  This  case  is  a 
most  hard  one ;  and  it  is  not  the  less  bard,  in  that  there  is  no 
blame  atuchahle  to  the  party  with  whom  he  was  dealing.  I  have 
no  doubt  that  it  is  the  fact  that  there  is  no  blame  attachable  to 
Mr  Stuart  If  he  had  intended  to  deceive  Mr  Walker  cut 
lh?no,  the  deed  was  to  benefit  nobody ;  for  it  was  kept  and  hong 
over  tbe  estate  :  He  did  not  deal  with  it.  If  tbe  bankruptcy 
had  intervened  immediately,  it  might  have  been — we  do  not 
know  what  was  his  intention— it  might  have  been  said,  non 
constat  that  he  did  not  intend  to  sell  again,  and  to  obtain  more 
money ;  but  it  remained  during  five  long  years,  during  which  the 
pressure  of  his  difficulties  was  increasing  rather  than  lessening, 
and  yet  he  never  once  took  one  single  step  to  do  any  thing  in- 
consistent with  the  right's  which  be  thought  he  had  conveyed  to 
Mr  Walker.  My  belief  is,  that  it  was  an  oversight  on  the  part  of 
■  a  most  experienced  man  of  business  and  skilful  conveyancer,  but 
that  it  was  an  oversight — a  mistake ;  and  he  would  himself  have 
been  tbe  first  person  to  retrieve  it,  if  be  had  been  aware  of  it. 
Tbts  is  perfectly  reconcileable  with  the  facts  of  the  case,  without 
imputing  intentional  blame  to  him.  But  Mr  Walker  has  been  the 
sufferer,  all  the  same  as  if  it  had  been  intentional  neglect  or 
omission,  and  his  representatives  are  therefore  very  much  to  be 
pitied.  At  the  same  time,  tbe  creditors,  or  the  trustees  for  the  cre- 
ditors, are  not  bound  to  give  up  their  rights :  It  might  have  been 
all  argument  to  have  been  addressed  to  the  agent,  if  he  had  been 
living  and  solvent,  but  the  creditors  stand  in  another  situation. 
It  becomes  therefore  highly  desirable,  that,  if  possible,  they  should 
not  be  required  to  pay  tbe  expenses.  What  possible  reason  was 
there  why  they  should  not  come  to  the  Court, — why  they  should 
imt  defend  this  action.  They  had  got  an  apparent  title,  and  why 
ahould  they  not  defend  it.     It  appears  to  me  rather  extraordinary 


that  the  learned  Judges  ahould  not  have  thought  of  that  whea 
they  came  to  consider  the  giving  the  costs  below, — ^it  appears  to 
me  extraordinary  they  should  not  have  thought  of  this  further 
matter,  for  it  was  a  very  nice  question,  according  to  their  view. 
i  may  be  wrong  in  this,  but  their  JLiordshipa  thought  it  a  vciy 
nice  question  i  for  they  divided  <Hght  to  five.  There  was  a  great 
division  among  them  upon  this  very  question  i  and  it  ia  clear  that 
they  considered  it  by  no  means  a  aettled  question.  Some  of 
them  considered  it  as  a  question  of  tbe  first  impression ; — a  case 
decided  in  this  House  by  Lord  Wynford,  leading  them  to  view 
the  case  aa  of  the  first  impression.  Under  such  eireumstsnces, 
it  ia  not  a  case  by  any  means  for  giving  expenses.  Tbe  ralewidi 
respect  to  coals  in  this  House,  aa  well  aa  in  the  Privy  Coaadl 
and  tbe  Court  of  Chancery,  is,  that  vou  cannot  appeal  for  costs 
entirely,  but  you  can  bring  an  appeal  on  the  merits;  and  if  that 
is  not  u  colourable  ground  of  appeal,  for  the  purpose  of  iutro- 
dticing  the  question  of  costs  to  the  Court  called  upon  to  review 
the  case,  tbe  Court  of  Review  will  treat  that  not  aa  an  appeal 
for  coats,  but  will,  in  affirming  the  judgment  given  in  the  Court 
l^elow,  consider  the  question  of  coata,  if  it  ia  (airly  raised.  That 
question  is  open  to  tbe  appellant,  provided  the  other  was  not 
the  colourable  object  of  the  appeal, — and  no  human  being  can 
think  here,  that  that  was  a  colourable  object  The  individual 
who  had  been  really  injured,  was  entitled  fairly  to  bring  his  case 
before  tbe  Court.  I  shall,  therefore,  if  I  reoomroeod  to  year 
Lordships  to  affirm  the  judgment,  certainly  take  that  matter  iato 
my  (Consideration.  I  now  move  your  Lordships  that  tbe  further 
consideration  of  this  case  be  adjourned. 

The  caae  haring  stood  orer  till  this  day. 

Lord  Srougham  said, — My  Ix>rds,  tbe  facta  of  this  case  lie 
within  a  narrow  compasa,  and  are  wholly  undiaputed.  Mr  Staart 
gave  Professor  Walker,  in  1823,  a  security  over  a  parcel  of  bit 
real  estate  of  Hillside,  in  the  county  of  Fife,  and  believed,  as 
did  tbe  Professor  and  his  conveyancers,  that  this  security  ex- 
tended over  the  whole  property  of  ninety-five  acres  of  very 
valuable  land.  In  this  belief  j£6000  were  advanced,  and  tbe 
lender  was  infeft  in  1824.  It  was  afterwards  discovered  that  the 
title  given  extended  over  only  five  acres;  and  Mr  Stuart  then 
gave  additional  security,  conveying  the  whule--4mt  this  was  aftor 
he  had  become  bankrupt ;  a  sequestration  having  been  awarded 
in  September  1828,  and  the  respondent  having  been  chosen  and 
duly  confirmed  trustee  for  tbe  creditors  on  the  6th  October  of 
the  sane  year,  while  the  corroborative  security  was  granted  in 
May  1829.  Between  tbe  respondent's  confirmation  as  tnntec, 
and  bis  making  up  bis  title  aa  such,  Professor  Walker  was  iafeft 
upon  the  second  security ;  and  this  action  waa  brought  by  tbe 
trustee,  to  reduce  that  second  security,  and  all  that  faUoved 
upon  it.  Tbe  Court  decreed  for  tbe  reduction ;  and  I  am  of 
opinion  that  the  decree  is  well  founded,  and  must  be  affirmed. 
There  are  two  grounds  on  which  it  rests  :Jtr$tf  that  tbe  security 
granted  waa  reducible  under  the  Act  1696,  as  granted  within  tbe 
period  when  all  preferences  of  the  banknipt  are  reducible  ^  aad, 
secondlif,  that  whether  it  is  so  reducible  or  not,  yet  being  granted 
after  the  adjudication  of  bankruptcy  and  the  confirmation  of  tbe 
trustee,  it  was  granted  a  non  habenie  potestatem,  and  ia  a  nutGty 
as  against  all  men,  especially  as  against  the  trustee,  in  whom  tbe 
estates,  real  and  personal,  of  tbe  bankrupt  were  vested.  With 
reapect  to  the  frsi  point,  there  is  a  conflict  of  authority,  aad  it 
becomes  unnecessary  to  decide  on  which  aide  tha  balance  mott 
be  cast,  as  tbe  second  ground  is  sufficient  for  our  purpose ;  yet 
the  great  importance  of  the  question  carries  me  into  this  discus- 
sion. That  infeftment,  within  the  sixty  days«  may  be  validly 
taken  upon  a  conveyance  granted  prior  to  that  period,  seems  not 
to  be  denied.  It  ia  agreed  that  an  heritabLe  right  may  be  granted 
before  the  sixty  days,  and  aeizin  may  validly  bo  taken  upon  it 
within  that  time,  although  nothing  of  the  prior  right  can  appear 
on  tbe  record :  But  the  security  itself  having  been  here  granted 
sifter  the  statutory  period,  and  not  merely  tbe  sasine,  we  need 
not  dwell  longer  upon  that  admission ;  and  there  is  certainly  no 
smell  discrepancy  in  the  authorities  upon  tbif  point.  Prerioss 
to  the  case  of  Mansfield  v.  Cairns,  in  1757,  the  dcdaiona  were 
against  the  validity  of  a  security  so  granted,  but  it  waa  then  held, 
that  money  having  been  advanced  before  the  time,  on  an  agne- 
ment  to  grant  heritable  security  for  the  loan,  such  security  migbc 
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safely  be  granted  within  the  sixty  days;  and  the  same  doctrine 
was  upheld  in  the  subsequent  case  of  Houston  v,  Stewart.     As 
the  provisions  of  the  Act  1696  strike  at  preferences,  these  de- 
cisions could  only  stand  upon  the  ground  that  there  was,  in  such 
cases,  no  preference.     The  Art  expressly  names  **  all  disposi- 
lions,  assignations,  and  other  deeds  granted  in  favopr  of  bis  cre- 
ditors, either  for  his  satisfaction,  or  further  security,  in  preference 
to  8  creditor  ;**  and  I  confess  my  own  inability  to  discover  hoyy  the 
party  advancing  the  noney,  for  example  in  Mansfield  v.  Cairns, 
which  nevei*  had  been  paid,  could  be  considered  as  other  than 
8  rreditor  of  the  bankrupt,  merely  because  he  advanced  it  upon 
an  sgreement ;  and  how  the  heritable  security,  afterwards  granted 
in  performance  of  such  agreement,  could  be  deemed  any  thing 
but  a  further  security.      However,  these  two  decrees  plainly 
view  the  parties  as  standing  in  a  different  position,  and  the 
transaction  aa  differing  from  that  Unable  to  perceive  the  grounds 
o(  the  rule  there  laid  down,  and  thinking  the  cause  wrongly  de- 
cided, I  am  not  surprised  to  find  them  afterwards  questioned  by 
the  Court     In  Spottiswood  e.  Robertson  Barclay,  in  Novem- 
ber 19,  1783*  the  point  was  raised  by  an  heritable  security 
granted  in  pursuance  of  an  obligation  in  a  marriage  aettlemen^, 
and  the  security  sostained.     But  Mr  Bell  says,- in  the  second 
volume  of  bis  Bankrupt  Law«— and  I  here  quote  him  not  as  an 
suthority,  bnt  as  the  reporter  of  the  case, — that  the  Lord  Justice- 
Clerk  Brazfield,  and  Lord  President  Campbell  (two  of  the 
great  authorities  in  the  Scotch  law),  doubled  the  aoundness  of 
the  first  deciaion,  when  a  redaiming  petition  was  preaentedy  and 
a  hearing  in  presence  ordered,  which  never  took  place,  as  the 
C8se  was  compromised;  and  Mr  Bell  adds,  that  there  is  reason 
to  believe  the  first  decision  would  have  been  reversed.     Now, 
surely,  if  a  bankrupt  is  not  allowed  validly  to  perform  what  he 
hss  honnd  himself  to  do  by  marriage-contract,  it  is  strange  to 
say  that  he  can  validly  implement  any  other  onerous  obligation 
within  the  statutory  period.     It  is  recorded  of  Lord  Montboddo^ 
that  he  said,  on  the  deciaion  of  Mansfield  p.  Cairns  being  pro- 
nounced,—*' There  is  no  use  in  ntudying  law."     In  the  subse- 
quent case  of  Maclean  e.  Primrose,  thelate  Lord  Meadowbank, 
a  very  high  authority,  held  Houston  e.  Stewart  not  to  be  law; 
and  in  one  of  the  cases  of  Brougb  v.  Duncan,  and  Trustees  of 
Brough  e.    Spankte,  both  decided  the  5tb  of  June  1793,  the 
Court  held  the  same  opinion  npon  that  case  of  Houston  v.  Stew- 
art, regretting  that  the  older  one  of  Kcelea  e.  Merchiston,  prior 
to  1751,  had  been  departed  from ;  and  although  they  said  nothing 
of  the  first  of  these  cases  which  made  the  deviation  In  Mana- 
field  9,  Cairns,  it  is  plain  that  this  cannot  stand,  if  Houston  e. 
Stewart  be  overruled.    In  the  one  of  these  cases,  of  the  Trus- 
tees of  firckttgh  (the  second),  the  Court  held  the  Statute  to  apply 
to  securiciee  given  after  the  commeneement  of  the  sixty  days,  in 
implement  of  preceding  oUigations.     There  had  been  a  missive 
letter,  on  the  faith  of  which  a  bill  bad  been  accepted,  and  agree- 
ing to  give  the  accepter  heritable  security  over  a  particular  pro- 
perty, aa  aoon  aa  the  writing  could  be  nude  out     The  security 
was  not  granted  till  within  sixty  days  of  bankruptcy.     This  was 
held  to  be  atruck  at  by  the  Act  1696,  and  it  was  in  this  case  that 
the  Court  pronounced  Houston  e.  Stewart  to  be  wrong.     I  am 
ghid  to  find  that  an  obserration  I  made  at  the  close  of  the  arg». 
roent  that  I  did  not  see  how  the  cases  of  Brough  would  be 
deemed  good  authority  to  displace  the  old  case  of  Houston  vw 
Stewart,  does  not  apply  to  Brough  v.   Spankie,  but  only  to 
Brougb  e.  Duncan.     Brough  e.  Spankie  is  a  perfectly  good  de- 
cision, according  to  the  old  law.    The  other  case  appears  to  me  to 
hare  ^een  itself  erroneously  decided,  at  least  if  the  decision  is  held 
to  strike  at  an  infeftment  taken  within  the  sixty  days,  on  a  se- 
curity granted  before,  which  was  the  case.     It  is  barely  possible 
to  consider  that  the  long  time  which  had  been  suffered  to  elapse 
between  the  date  of  the  conveyance  and  the  completing  of  the 
security  by  infeftment,  which  was  above  three  years  and  a  half, 
may  have  been  a  sufficient  ground  for  the  decision,  as  evidencing 
a  fraudulent  and  collusive  transaction.     Certain  it  is,  that  this 
case  can  atand  on  no  other  ground.     But  with  the  other  case,  of 
trustees  of  Brough,  I  have  no  quarrel  at  alt ;  and  thus  the  law 
would  have  stood  clear,  and  ultimately  consistent  with  the  older 
and  sounder  doctrine  of  Eccles  e.  Merchiston,  which  had  been 
temporarily  departed  from  in  Mansfield  e.  Cairns,  and  Houston 
V,  Stewart    Bat|  unfortunately,  there  occurred  a  ca«e  in  181  i, 


the  Bank  of  Scotland  o.  Stewart,  in  which  tbe  Court  once  more 
recurred  to  the  exploded  doctrine  of  these  two  ill-decided  cases; 
and  excepting  the  fact  of  the  title-deeds  of  the  borrower  having 
actually  been  deposited  before  the  stittutory  period,  for  the  pur- 
pose of  making  out  the  conveyance,  I  can  find  nothing  to  differ 
this  from  the  cases  of  Ecciea  v,  Merchiston,  and  Brough  a. 
ikie,  or  to  jus^fy  a  recurrence  to  the  contrary  doctrine. 

En  the  wholes  I  am  of  opinion  that  the  caj^es  of  Kcoles  «. 
chiston,  and  Brough  v,  Spankie.  are  rightly  decided,— ? that 
one  of  the  Brough  cases  (Brougb  v,  Duncan,)  k  not  to  be  si|p- 
ported,— >that  Mansfield  v.  Cairns,  and  Houston  e.  Stewart,  are 
not  to  be  considered  as  law ;  and  that^  though  a  party  taking  In- 
feftment after  the  statutory  period  has  begun,  on  a  security  fully 
given  before^  is  safe,  vet  that  a  bankrupt  giving  security  after 
the  period,  in  virtue  of  an  obligarion  previously  given  for  a  valu*' 
able  consideration,  whether  of  marriage,  or  loan,  or  purchase,  ia 
within  the  Act  of  lG96i.  But  the  second  point  in  the  cause  apt- 
pears  to  me  encumbered  with  no  doubt  j;  and  it  is,  in  jaiy  judfi^ 
ment,  quite  decisive  in  favour  of  the  decree  under  appeal  Mr 
Stewart  was,  at  the  time  in  question,  under  the  operation  of  the 
BaukruDt  Act,-*the  Act  expressly  framed  for  making  the  pay- 
ment of  debts  more  equal,  and  fur  distributing  all  an  insolvent 
person's  estate,  of  whatever  kind,  equallj^  among  all  his  creditors. 
Now,  although  the  retrospective  operation  given  to  the  bank- 
nipt  by  the  Act  of  1696.  may  not  extend  to  prevent  a  persotv 
not  yet  bankrupt,  from  doing  certain  acts  whieh  he  had  pre- 
viously actually  bound  himself  to  do,  and  which  acts  are  not 
giving  preferences  to  old  creditors;  and  though  certainly  that  re- 
trospect is  to  be  eonstraed  strictlv,  and  not  permitted  to  extend 
beyond  what  is  fully  expressed  in  the  statutory  words  of  nullity,  yet 
it  by  no  means  follows  that  he  is,  after  havrrvg  been  adjudged 
a  bankrupt,  empowered  to  do  any  act  whatever,  either  original 
or  supplementary ;  either  acts  which  he  lay  under  no  previoua 
obligation  to  do,  or  aets  to  do  which  he  bad  already  bound  him- 
self. While  he  continues  to  have  an  independent  and  legal  exiar' 
tence,  he  may  be  allowed  te  perform  his  obligations,  althoagh» 
within  the  period  during  which  he  is  by  the  Act  disabled  la 
give  new  securities,  he  may  be  enabled  validly  to  do  any  act  whicb 
falls  not  within  the  statutory  description  of  preference  to  one 
creditor  over  tbe  rest.  But  it  by  no  means  follows,  that  after 
his  legal  existence,  as  owner  of  any  property,  has  altogether  ceased^ 
he  shall  have  any  power  whatever  to  grant  new  securities  for  old 
debts,  or  to  give  one  creditor  any  other  preference  over  the  rest,  or 
to  do  any  act  affecting  hia  property,  even  though  that  ace  should 
be  of  a  kind  which  confessedly  does  not  fall  within  tbe  retro- 
spective  operation  of  the  Statute  of  1696 ;  and,  indeed,  without 
regard  to  the  specific  provisions^  either  of  that  or  of  the  later 
Bankrupt  Acts,  we  may  say,  generally,  that  a  more  strange 
anomaly  could  not  well  be  imagined,  nor  any  postition  more  en- 
tirely at  variance  with  the  whole  policy  of  the  bankrupt  law,  an4 
indeed  more  repugnant  to  tbe  notion  of  an  adjudged  bankrupt, 
than  that  he  should  retain  the  power  of  conveying  his  property 
after  be  had  been  so  adjudged  by  sentence  of  the  Court,  not  c^ 
parte  as  in  Bngland,  w(ere  the  adjudication  takes  plac^.  without 
his  knowledge,  but  injoro  contentwiQ,  in  a  suit  to  wbicb  he  wae 
cited  as  a  party.  To  support  so  singular  a  doctrine  would  re^ 
quire  the  plainest  statutory  enactments  ;  aud  these  are  here  all 
signally  the  other  way.  >  irst,  we  may  observe  upon  the  nature 
of  the  process  of  sequestration  itselL  The  action  of  declarator 
of  bankruptcy,  given  by  the  Act  of  1696,  a^d  iu  lieu  of  whicli 
the  sequestration  given  by  the  12lh  Geo.  III.,  c.  72,  extended 
to  real  estates  by  23d  Geo.  IIL,  was  substituted,  affected  all  tbe 
property  of  the  bankrupt  in  the  same  mapner  in  which  the  late 
Acts  do ;  for  by  that  Act  of  1696,  upon  a  person  beii^g  adjudged 
bankrupt  in  the  declarator,  hia  acts  and  deeds  after  bis  bank* 
ruptcy,  as  well  as  within  sixty  days  before  it.  are  declared  void, 
if  done  in  preference  of  one  creditor  over  another.  This,  how* 
ever,  bringing  the  question  back  to  that  which  was.  discussf4 
under  the  first  head,  I  need  dwell  no  longer  upon  it ;  as,  in 
dealing  with  the  present  part,  I  rely  on  the  provisions  of  th0 
later  Statutes.  I  may  only  observe,  that  the  earlier  Statutes^ 
12th  and  23d  Geo.  IIL,  are  not  ao  express  in  their  words  veatf^ 
ing  the  trustees,  and  cooseqoeptly  divesting  tbe  bankrupt,  as  thf 
more  recent  ones, — but.  they  assume  the  naturae  Md  fpree  pf  iff* 
questcation  to  bfi  aa  no  doubt  it  is  in  iti^,  a  judicial  diTettmeiit 
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wbicb  inakes  the  bankniprs  power-Df  dealing  trith  his  prq>erty 
cease,  unless  in  so  far  as  he  is  to  obey  the  orders  of  the  Court, 
in  making  the  conveyance  to  the  trustees.     In  particular,  all 
these  Acts,  old  and  new,  contain  a  prorision,  declaring  all  the 
bankrupt's  property,  real  and  personal,  at  the  date  of  the  seques- 
tration, to  be  a  fund  for  distribution  among  his  creditors.     This 
forms  the  98th  section  of  the  present  Bankrupt  Act,  and  it  is 
the  22d  section  of  the  29d  Geo.  III.,  cap.  18,— tbe  first  Act  that 
applied  sequestration  to  heritable  estates.     In  truth,  the  process 
of  sequestration  can  mean  nothing  else.     Let  us  now  see  what 
additions  are  made  to  these  things  by  the  law  st  present  in  force, 
to  regulate  the  whole  proceedings  in  bankruptcy^-the  54th 
Geo  ill.,  cap.  137.     The  trustee  in  this  case  had  been  con- 
firmed as  such  by  a  decree  of  the  Court,  and  we  are  to  see  bow 
the  Act  treats  the  rights  of  a  person  so  acknowledged,  and  how, 
by  necesssary  couFequencp,  it  treats  the  bankrupt  himself.     The 
29th  section  requires  the  Court  to  ordain  (that  is,  to  command 
by  a  judgment  or  order)  the  bankrupt  to  make  over,  within  a 
time  to  be  specified,  by  disposition  or  other  deed  of  conveyance 
to  the  trustee,  his  whole  estate,  real  and  personal,  specially  de- 
scribing tbe  parcels  in  such  conveyances  ;  and  the  instrument  is 
required  to  be  in  such  form  and  style  as  may  effectually  vest  the 
right  in  the  trustee.    Now,  suppose  it  had  stopped  here,  and  the 
Court  bad  made  the  order  which  it  has  made,  as  much  reliance 
18  placed  by  tbe  appellant,  at  least,  on  the  first  branch  of  the  ar- 
gument, upon  the  analogies  of  our  English  law  touching  equitabte 
estates ;  let  us  ask  bow  our  Courts  would  consider  any  act 
done  by  a  bankrupt,  or  by  any  person,  after  an  order  had  been 
made  upon  him  to  convey  his  estate  to  A.  B.,  for  whatever  pur- 
pose ; — ^why,  it  is  clear  that  he  never  could  validly  affect  that 
estate  by  any  act  whatever,  except  by  tbe  conveyance  which  he 
was  directed  to  make.     It  would  not  follow  that  A.  B.  could, 
before  the  conveyance,  deal  with  It ;  but,  at  all  events,  the  bank- 
rupt, or  other  party  ordered  to  convey,  never  could  deal  with  it 
effectually  in  any  manner  of  way.     But  the  Statute  proceeds  to 
declare  and  enact,  that  in  all  circumMtatices,  and  whether  such 
deed  be  executed  or  not,  "  the  said  whole  estate  and  effects  shall 
be  deemed  and  held  to  be  vested  in  the  said  trustee  for  the  cre- 
ditors.'*   This  is  expressly  declared  and  enacted, — **  it  is  here- 
by declared  and  enacted."    Is  not  this  enough  to  divest  the 
bankrapt?     Is  it  not  a  statutory  conveyance  at  all  events  out  of 
him  ?    li  there  a  better  title  to  the  substance  of  any  right,  what- 
ever may  be  wanting  to  tbe  forms  of  executing  it,  than  an  Act 
of  Parliament,  providing  expressly  that  such  a  right  is  by  force 
of  the  Act  in  one  party  ?     But  at  any  rate,  can  a  man's  property 
be  taken  out  of  him  more  effectually  than  by  a  law  of  the  coun- 
try, providing  that  it  is  hereby  vested  in  another?     At  any  rate, 
can  that  roan's  hands  be  more  effectually  tied  up,  than  by  such  a 
statutory  declaration  and  enactment  ?  What  stronger  case  would 
it  have  been,  bad  the  Act  expressly  said  (which  would  have  been 
really  superfluous ),  that  tbe  bankrupt  should  thereafter  cease  to 
do  any  act  relating  to  his  property  so  divested.    But  tbe  Act 
goes  on,  and  in  the  plainest  terms  assumes  his  being  divested 
by  tbe  Statute,  and  by  the  order  which  the  Court  is  required  to 
nake  :  For  it  directs  the  Court  to  "  declare,  decree  and  adjudge, 
in  its  order,  that  tbe  whole  estate,  right,  title  and  interest," 
which  were  formerly  in  the  bankrupt,  shall  now  pertain  and  be- 
long, absolutely  and  irredeemably,  to  the  trustee.    This  adjudica- 
tion has,  in  tbe  present  case,  been  made,  and,  in  my  clear  opi- 
nion, divests  the  bankrupt.    Although,  until  the  trustee'makes  up 
his  title,  he  cannot  convey  by  sale  or  encumbrance,  upon  plain 
feudal  principles,  still  it  is  enough  to  take  the  property  out  of 
the  bankrupt.    But  I  read  the  words  of  tbe  Act  now,  for  tbe 
further  and  important  purpose  of  showing  that  the  Legislature 
80  regarded  the  order  of  adjudication ;  for  the  Act  expressly 
speaks  of  all  the  right,  title  and  interest,  formerly  in  the  bank- 
rupt.    Words  cannot  more  clearly  express  that,  after  the  adjudi- 
cation, the  estate  is  not  in  the  bankrupt  at  all,  and  that  all  his 
power  over  it,  in  any  way,  and  to  all  intents  and  purposes,  has 
ceased  from  and  after  that  period.     The  authority  of  the  case  of 
Blitchell  V,   Ferguson  has  been  cited  in  further  support  of  the 
decree,  and  it  bears  upon  this  branch  of  the  argument.     I  think 
It  is  of  use  in  that  respect ;  for  the  Court  there  held  an  adjudication 
of  a  real  estate,  subsequent  to  a  disposition  on  which  no  infeft- 
ment  had  be«ii  taken,  i uillcienc  to  cut  down  that  disposition,  and 


defeat  a  sasine  subsequent  to  tbe  adjudication,  and  before  infeft- 
ment  on  the  adjudication.     There  the  sasine  of  the  asKignee 
under  tbe  disposition,  according  to  my  recollection,  was  inter- 
posed  between  tbe  adjudication,  and  the  infeftment  upon  tbe 
adjudication.  As  for  the  argument  raised  upon  the  analogy  of  in- 
hibition, and  on  the  IKSd  section  which  givea  the  recorded  peti- 
tion the  force  of  a  recorded  inhibition,  nothing  can  result  frooi 
that, — the  object  of  tbe  provision  is  to  make  tbe  mere  intimacioa 
of  tbe  petition  of  sequestration  and  the  first  deliverance  upon  it, 
if  registered,  have  a  certain  effect,  and  it  gives  that  pfbceeding  only 
tbe  effect  of  inhibition,— deeming  this  a  sufficient  protfctioa 
against  acts  while  the  petition  is  finding,  and  before  adjudioh 
tion.     Nothing  can  be  more  rotionttl  than  the  sitpp<»ition  tbtt 
the   Act  intended  to  give  the  inchoate  procedure,  *-4he  mere 
presenting  and  intimating  a  petition  to  seqiiestrate,-««  less  ex- 
tensive,  nullifying  effect,   than   the   final  a<yudication  itself. 
Nothing  can  be  more  consistent  than  that  tbe  sequestration 
itself,  finally  granted,  should  divest  tbe  bankrupt    to  all  in. 
tents  and  purposes ;  while  tbe  cooimencement  of  a  proceediiHt 
to  obtain  that  sequestration  should  only  have  the  more  limited 
effect  of  a  recorded  inhibition.     Much  of  the  argument  in  thii 
case  seems  to  have  been  rested  on  the  analogy  of  our  equitable 
estates  in  England  ;  but  the  Scotch  law  holds  no  resemblance 
now  with  tbe  law  of  England  in  this  particular,  though  both 
systems  had  one  common  orlgfaaL     Our  equitable  titles  are 
peculiar  to  our  jurisprudence.   An  agreement  to  convey  an  estate 
for  a  valuable  consideration  executed,  is  with  us,  to  all  substan- 
tial  ptirposes,  a  conveyance  which  vests  the  property  in  the  pur- 
chaser, although,  to  obtain  his  full  rights,  he  most  reaort  to  one 
Court,  and  demean  himself  as  a  suitor  according  to  one  set  of 
rules,  and  not  another.  Whatever  is  convenanted  to  be  done  is  Mi 
in  eqiiityas  done,  so  that  a  title  by  mere  agreement  is  quiteas  pars- 
mount  to  any  subsequent  incumbrance,  or  other  previous  title,  us 
legal  conveyance.     This  is  not  tbe  law  of  Scotland  upon  feudal 
principles.     Tbe  party  who  firet  perfects  his  title  by  aasine  (and 
since  the  Act  of  1596,  by  registration  also  of  bis  sasine)  is  pre- 
ferred to  him,  who,  at  a  prior  time,  may  have  paid  hia  money  os 
an  agreement  or  obligation.  Land  is  only  affected  by  the  Scotch, 
the  feudal  law,  in  a  certain  way.  Any  other  mode  of  transferrinj; 
It,  or  burdening  it,  la  as  inept  and  as  inefficient  an  a  sale  or 
mortgage  by  parole  would  be  with  us.    If.  in  this  country,  a  maa 
gave  his  money  on  a  parole  conveyance  or  mortgage,  he  would  of 
course  be  cut  out  by  one  who  the  next  month  got  a  mortgage  or 
conveyance,  or  even  an  equitable  title  by  a  written  agreemeat, 
from  the  same  proprietor  to  tbe  aame  lands.     Thia  might  be  s 
hardship,  and  it  is  exactly  the  same  kind  of  hardship  which  may 
happen  in  Scotland,  and  which  has  happened  here,  with  this  very 
difference,  that  in  Scotland  writing  may  be  as  inefficient  to  affect 
the  land,  as  parole  is  with  us.     This  consideration,  loo,  is  sa 
answer  to  the  argument,  that  the  trustee  takes  the  estate  ef  tbe 
bankrupt  lantum  et  taie,     I  refer  to  this ;  for  this  is  the  ground  of 
tbe  opinion,  with  which  I  totally  differ,  of  one  of  the  moat  learned 
of  the  Scotch  Judges — for  whose  opinion  I  have  a  eoiwtant  and 
habitual  respect, — I  mean  Lord  Moncreiff.  Hedoeatatkeitlanhi* 
et  taUt  and  the  estate  was  not  affected  in  tbe  bankrupt's  hands  by 
the  personal  obligations,  which  were  sofficientt>nly,  and  valid  aod 
binding  against  the  bankrupt  personally.     He  takes  the  estate 
tantum  ei  tale.     And  what  does  that  mean? — tantum  et  taieo( 
such  kind  as  it  was  in  tbe  bands  of  the  bankrupt.  What  was  that? 
'^guttnlumet  quale,  was  it  in  the  bankrupt?  On  the  dearest  prin- 
ciples of  the  feudal  law,  it  was  not  effectual  or  valid,  merely  by 
his  conveyance.    That  would  not  assist  the  legal  estate  an^  more 
than  a  parole  conveyance  in  this  country  would  convey  tbe  real 
estate.    Between  the  bankrupt  and  the  trustee  there  ran  be  na 
privity,  such  as  to  affect  tbe  latter  with  any  personal  obligation 
incurred  by  the  former;  and  tbe  land  not  being  affeoted  by  sadi 
obligation,  tbe  trustee  takes  it  taatum  el  lale^ — stakes  it  dis- 
charged of  any  real  burden.     As  to  tbe  Engliflh  law,  it  may  be 
further  observed,  that  we  allow  some  further  nicety,  often  times 
working  great  injustice  to  creditora.    He  who,  pctteriaretempartt 
obtains  a  legal  title  to  an  estate  covered  with  real  securities,  wrill, 
by  obtaining  a  prior  equity,  defeat  one  who  lent  hia  nlfoney  on 
an  equitable  title,  only  between  tbe  date  of  the  two  titles  that 
now  unite  in  the  same  person ;  sa  that  one  who  has  lent  his 
money  this  year  may  be  defeated,  or,  aa  it  is  very  exfnuif 
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termed,  squet  sed  out  hy  one  who  has  only  advanced  money  on 
tbe  same  estiite  a  your  after,  but  who  has  not  concluded  bis 
equitable  with  hit  legal  title.     Tbe  rigorous  administration  of 
tbe  feudul  principles  of  law  in  Scotland  can  work  •  no  farther 
hardiihip  than  this,  and  the  consideration  of  suub  topics  is  only 
important  in  such  cases,  as  aflTecting  the  ^icstion  of  costs.     I 
am  of  opinion,  on  account  of  tbe  hardship  of  this  case>  that  none 
should  he  giren  in  this  Ho<isc,  and  that  none  ought  to  have  been 
fHiven  in  tbe  Court  below.     So  far  I  shall  advise  your  Lordships 
to  alter  the  interlocutor,  as  costa  were  given  in  the  Court  below; 
and  with  that  exception,  for  these  reasons  2  shall  advise  your 
Lordships  to  adhere  to  tbe  interlocutor.     I  have  gone  with  some 
particularity  into  the  ease,  on  sccount  of  tbe  great  importance  of 
it,  and  particularly,  tbe  discrepancy  of  the  authorities  which  at 
first  appeared  to  exist.     I  have  given,  to  them,  as  I  stated  I 
should,  a  very  careful  consideration,  as  well  as  to  tbe  opinions  of 
the  learned  Judges  in  the  Court  below,  my  opinion,  though  at 
some  length,  in  order  tbe  parties  may  know  exactly  the  grounds 
on  which  tbe  House  have  come  to  tbe  decision.     I  now  move 
yuur  Lordships  that  the  interlocutor  be  affirmed  without  costs, 
except  that  part  in  respect  of  costs,  and  that  that  part  of  the  in- 
terlocutor be  reversed. 

The  interlocutor  was  accordingly  reversed,  in  ro 
far  as  it  found  the  appellants  liable  in  expenses,  and 
^uoad  ultra  affirmed,  without  conts. 

A.  M.  M*Crap,  Jppetlant**  Soiicitor, — Moncrieff  and  Web- 
*ler,  SUfpoudciWs  SolicUors. — [CD,] 


lOth  AprU  1835. 
House  of  Lords. — ( G.  D. ) 

No.  367.-«-LoRD  Macdonald,  Appellant,  v.  The  Hon- 
ourable AiicHiBALD  Macdonald  and  Others, 
Respondents. 

Ilcir  and  Executor — Relief— C1»une — A  party  posxetsed  of  two 
estatiTM,  the  one  of  which,  hehtlti  in  fee-fimpte,  andtlte  other  tinder 
*in  cnlaiij  which  allowed  reasonahle  provision*  for  younger  chiU 
dreuy  having  bound  himself^  and  his  heirs  s*$4:ceeding  to  thete  two 
est  of  eSi  to  pay  certain  provision*  to  his  younger  children  ;  and 
the  first  heir  who  succeeded  to  these  estates  having  possessed  them 
without  paying  the  provisions-^ He/d  (n^irtn'mg  tbe  judgment 
t/f  tlie  Court  of  Session),  that  the  second  heir  succeeding  to 
these  estates  was  liable,  without  relief  againU  the  executors  ttj  the 
Jirsl  hjir, 

Alexander  the  first  Lord  Macdonald  had  «  daughter. 
Lady  Sinclair,  and  five  sons ;  viz.  Alexander  Went- 
worth,  Godfrey,  James,  Archibald  and  Dudley.  His 
Lordship  was  fee-simple  proprietor  of  the  estate  of 
Strath,  and  he  held  the  estate  of  Macdonald  under  a 
deed  of  entail,  which  authorised  the  heirs  io  possession 
**  to  provide  their  younger  children,  besides  tlie  heir, 
with  competent  provisions,  agreeably  to  the  circum- 
stances or  tbe  estate.*'  Lord  Macdonald  executed  a 
trust-deed  in  September  1 794,  by  which  he  conveyed  all 
bis  heritable  estates,  "  other  than  the  estates  of  Mac- 
donald  and  Strath,*'  and  the  whole  of  his  moreable 
property  to  trustees,  for  behoof  of  his  younger  chil- 
dren, declaring  that  the  provisions  thereby  made  for 
bis  younger  children  were  "  over  and  above  certain 
provisions  settled  upon  them  out  of  my  separate  estates 
•f  Macdonald  and  Strath."  On  the  same  day  on 
which  tbia  trust-deed  was  granted,  Lord  Macdonald 
executed  a  bond  of  provision,  by  which,  "  over  and 
above  tbe  other  provisions  settled  upon  my  younger 
sons  out  of  my  separate  estate  and  efiects,  by  a  deed 
of  this  -date,"  be  bound  bimself,  **  and  my  heirs  suc- 
ceeding to  me  in  my  lands  of  Macdondald,  Strath  and 
ethers, '  to  pay  eacb  of  his  younger  sons  £7500  at  tbe 


next  term  of  Whitsunday  or  Martinmas  after  hit  death, 
declaring,  <'  that  in  the  event  of  the  decease  of 
nny  of  my  said  sons,  as  said  is,  before  marriage  or 
miyurity,  the  provision  hereby  made  in  his  or  their 
favour  shall  accresce  and  belong  to  Alexander  Went- 
worth  Macdonald,  my  eldest  son,  or  other  heir  suc- 
ceeding to  me  in  my  lands  and  estate  of  Macdonald.*' 
Alexander  Lord  Macdonald  died  in  September  1795, 
And  was  succeeded  in  his  estates  of  Macdonald  and 
Strath  by  his  eldest  son,  Alexander  Went  worth,  in 
whose  lifetime  the  younger  sons  all  attained  majority 
and  became  entitled  to  their  provisions.  James  Mac- 
donald, besides  bis  own  provision,  acquired  right,  by  as* 
signation  from  his  brother  Crodfrey  (the  defender^,  to 
£3252  of  his  provision,  and  being  also  otherwise  a  credi- 
tor of  Alexander  Went  worth  Lord  Macdonald,  received 
a  personal  bond  of  corroboration  from  him  for  the  se* 
veral  sums  due  to  biro,  amounting  to  £14,000.  James 
died  in  1814,  and  was  succeeded  by  his  brothers*  and 
sister.  Alexander  Wentworth,  the  second  Lord  Mac- 
donald  died  in  1824,  without  issue  and  intestate.  He 
was  succeeded  in  the  estates  of  Macdonald  and  Strath 
by  his  brother  Godfrey,  and  in  his  moveable  estate 
by  his  sister.  Lady  Sinclair,  and  bis  other  brothers, 
Archibald  and  Dudley.  Three  separate  actions  were 
brought  against  Godfrey  Lord  Macdonald  for  the  sums 
duo  under  his  father's  bond  of  provision  ;  the  first  at  tho 
instance  of  Archibald,  the  second  of  Dudley,  and  the 
third  at  the  instance  of  both  these  parties,  and  of  Lady 
Sinclair,  as  representing  their  brother  James.  In  sup- 
port of  this  action,  the  re^pondenta  pleaded^  That,  by 
the  terms  of  the  trust-deed  and  bond  of  provision  exe- 
cuted by  Alexander,  tbe  first  Lord  Macdonald,  the 
provisions  in  question  were  imposed  as  a  burden  on 
liis  succession  in  tbe  estates  of  Strath  and  Macdonald, 
without  relief  from  his  executors ; — that  if  Alexander 
Wenthworth,  the  second  Lord  Macdonald,  had  paid 
the  provisions,  he  might  have  kept  up  the  claim  as  a 
debt  against  his  successors  in  the  estates,  by  taking  ah 
assignation ;  and  by  not  paying  these  provisions,  he 
manifested  his  intention  that  the  same  should  remain 
a  burden  on  his  heir,  the  pursuer's  debtor,  and  not  on 
l|is  executors. 

The  appellant  did  not  dispute  that  the  provisions 
were  reasonable  and  competent  under  the  entail,  but 
he  pleaded  that  this  question  depended  on  the  inten- 
tion, not  of  the^r^^,  but  of  the  second  Lord  Macdonald : 
That  as  be  died  intestate,  this  intention  must  be  un- 
derstood from  the  nature  of  the  debt,  which  was.  a 
mere  personal  obligation  on  him,  and  transmitted  to 
his  executors,  so  that  the  appellant  conld  only  be  liable 
in  the  event  of  there  being  a  deficiency  of  execntry 
funds :  "rhat  it  was  no  doubt  the  intention  of  the  first 
Lord  Macdonald  to  burden  his  heir  in  the  estates  of 
Macdonald  and  Strath ;  but  that  when  the  succession 
opened  to  the  second  Lord  Macdonald,  the  bond  be- 
came his  proper  debt,  and  descended  on  bis  execntorst 
the  present  respondents,  and  against  whom  the  ap- 
pellant was  entitled  to  plead  their  liability,  without 
bringing  any  separate  action  of  relief. 

Lord  Fnllerton,  Ordinary,  .on  1.9th  January  1832, 
repelled  the  defences  in  all  the  three  actions,  and  de- 
cerned for  the  principal  snms  and  interest,  excepting 
that  part  of  the  interest  which  fell  due  daring  the  life- 
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f?(n«  of  Alexander  Wetotworth,  the  ni^cond  Lord  Mac« 
aonald.  His  Lord^ship  fonnd  no  expenses  due.  The' 
Cbiirt,  on  29th  May  1832,  adhered  to  this  inter! octitor, 
(vide  ante,  Vol.  IV.  p.  460).  The  following  were  the 
opinions  delivered  by  the  Judges  of  the  Second  Divi- 
sion at  the  adVisitig,  as  printed  in  the  appendix  to 
the  ajipellant's  appeal  case : 

"  Jjorrf  CrbigleHe, — I  think  the  interlocutor  of  the  Lord  Or- 
dinary 19  right.  The  provision  was  laid  by  the  first  Lord  Mac- 
donald  on  the  heirs  succeeding  to  him  in  bis  lands  and  estates 
of  Mac^nald  *  and'  6tratfe  ;  and  it  appears  to  me*  from  the  deed 
which  be  afterwards  executed,  conveying  his- whole  estate,*  per- 
sonal and  moveable,  to  trustees  for  the.  purposes  therein  stated, 
that,  it  never  could  have  been  in  bis  contemplation  that  anj  of 
tJM  heirs  should  be  bound  to  pay  the  provision,  except  the  heirs 
succeeding  to  the  estates  of  Macdonald  and  Strath.  This  I 
conceive  to  be  perfectly  clear  as  the  intention  of  the  granter  of 
that  bond.  The  Dean  of  Faculty  says  that  the  question  is  not 
fls  10  what  was  the  intention  of  the  maker  of  the  bond,  but  that 
this  beifig  a  pergonal  bond,  which  the  second  Lord  Macdonald 
Oiight  to  have  paid,  the  question  is,  Whether,  he  having  died  in- 
testate, the  burden  is  not  to  fall  on  his  executors  ?  I  think 
tW  if  it  was  the  intention  of  the  Jirsl  Lord  Macdonald  to  lay 
the  burden  on  the  heirs  of  Macdonald  and  Strath,  that  just  goes 
tt>  answer  that  very  question.  If  it  be  once  ascertained  that 
the  burden  is  IrnU^on  the  .heirs  of  Macdonald  and  Strath  exclu- 
sively, then  I  apprehend  that  it  so  remains,  so  long  as  it  is  un- 
paid.  The  Lord  Ordinary  has  remarked  in  his  note,  that  *  there 
seems  no  reason  to  doubt,  that  when  a  granter  of  a  bond  of  pro- 
vision binds  his  heirs  generally,  the  obligation  on  the'first  heir 
forms  truly  a  personal  obligation  to  all  intents  and  purposes, 
which  will,  is  the  event  of  payment  not  being  made  during  his 
lifettSfifW  devolve  on  bis  executors  without  relief  from  his  heir.' 
Most  unquestionably  without  relief.  Ppt  the  case,  that  the  te^ 
cond  Lord  Macdonald  had  not  lived  a  fortnight  after  succeeding 
Co  the  property,  and  had  left  a  great  personal  succession,  would 
there  have  been  a  particle  of  justice  in  saying,  that  an  heir  of 
hia  having  succeeded  to  the  estates,  his  executors  should  not- 
yritbttaAding  be  liable  to  pay  this  debt  in  the  bond  of  provision  ? 
I  cannot  conceive  that  such  an  argument  could  be  raised  with 
any  justice  at  all,  or  with  even  the  appearance  of  justice.  The 
obligation  remains  upon  ^bat  in  the  original  bond,  and  just 
Where  it  was,  upon  those  succeeding  to  the  estates.  It  was  an 
Obligation-  against  the  first  beir,  and  against  all  the  beire,  and 
eUher  of  tbem  ceuld  have  kept  it  up  as  a  debt  against  the  estatea 
qf  Macdonald  and  Strath,  if  they  had  paid  it..  It  would  just 
have  remained  as  it  had  atood  before,  a  debt  upon  the  estate, 
for  which  the  estates  were  liable.** 

'*  J,ord  GUrUee. — As  to  the  executors,  of  the7!rt(  Lord  Mac- 
donald, there  Can  be  no  possible  doubt  that  there  can  be  no  claim 
•gainst  them  in  consequence  of  the  declaiation  in  the  bond ;  but 
not  in  respect  of  the  terms  of  the  bond  binding  himself  and  the. 
heirs  of  Macdonald  and  Strath  to  pay,  but  from  the  reference  it 
makes  to  tbe  other  deed  he  granted  at  the  same  time.     If  the 

Suestion  was  of  such  a  natare  as  admitted  Of  my  thinking  of 
^e  matter  at  all,  I  think  that  what  he  would  have  said  would 
have  been  dtferent  Iroili  what  it  is  alleged  he  ssid^  There  is 
DOShtag  ^n  the  d^ed  which  seems  to  me  to  imply,  that  the  heirs 
svoceeding-  in  the  estates  should  not  only  be  liaible  as  heirs,  but 
also  that  they  should  be  liable  without  relief  against  the  execu- 
tors of  the  preceding  heirs.  I  think  that  there  can  be  no  doubt 
that  the  second  Lord  Macdonald  was  the  proper  debtor  in  this 
bond,  so  Ipiig  as  he  lived,  and  that  the  creditors  under  it  might 
have  attached  his  moveable  funds  ^  every  kind,  wherever  tbey 
were  to  be  found,  for  payment*  But  when  he  died,  did  this  right 
to  attach  his  moveable  funds  expire  at  once  with  himself?  I 
take  it  that  the  truster  might  have  made  a  provision  to  the 
daughter  of  the  eldest  son  who  had  predeceased  him.  Sup- 
pose the  granter  had  conceived  this  provision  in  favour  of  a 
daughter. of -his  eldest  son;  predeceasing  biro — ^this  daughter 
would  have-  thas  been  the  crtditor  of  ber  uncle,  a  second  son- 
•ttcoeeding  to  the  estates,  and  excluding  h^r, — ^would  she  not 
have  had  binii  and  his  whole  estate^  real  aud  personal,  bound  by 


this  provision  ? — and  could  she  lose  this  recourse  upon  his  estate 
by  his  death  ?-^end  could  it  be  said  to  her.  you  are  not  entitled 
to  confirm  as  executor-creditor  to  him  after  bis  death,  so  as  to 
attach  his  moveable  funds,  although  during  hia  life  you  could  do 
80?  If  he  had  been  alive  you  might  have  taken  them,  and  during 
his  life  you  ought  to  have  secured  yourself,  or  obtained  payment 
out  of  any  funds  he  had.     Would  this  power  have  been  lost  it 
once  by  his  death  ?  And  can  it  be  said  you  cannot  confirm  is 
executor-creditor  to  him,  because  it  was  the  intention  of  the 
granter  of  the  bond  that  it  should  be  paid  by  tbe  heir,  and  not 
from  tbe  moveable  funds  ?     I  have  no  idea  of  that  at  all.    A% 
the  case  has  happened,  some  of  the  parties  here  are  both  credi- 
tors under  the  provision,  and  executors.     I  think  it  will  not  do 
to  say,  that  they  being  executors  eo  ipso  subjects  them  to  tbe 
daim ;  but  I  tbmk  that,  so  far  as  there  is  an  excrescence  of 
moveable  funds  over  and  above  paying  tbe  debts  of  the  second 
Lord  Macdonald,  they  are  liable  pro  tanio  to  the  relief  of  thiii 
claim.     I  have  no  idea  that  because  they  were  creditors  of  the 
second  Lord  Macdonald.  and  were  also  his  executors,  this  claim 
thereby  became  extinct.  That  is  absurd ;  they  were  just  as  much 
creditors  as  executors.     By  our  old  law,  an  executor,  who  was 
also  a  creditor,  bad  a  preference,  and  was  entitled  to  pay  himself 
out  of  the  executry.     That  has  been  altered,  no  doubt ;  but  the 
executor  still  remains  a  creditor.    It  follows  from  this,  as  matter 
of  necessity,  that  unless  there  is  an  excrescence  to  which  these 
people  have  succeeded,  over  and  above  the  debts  due  by  the  se- 
cond Lord  Macdonald,  there  is  no  cUtra  of  relief  against  the 
executors.     I  think  the  claim  of  relief  must  be  limited  to  tbe 
excrescence  of  tbe  whole  moveable  funds  left  by  Wentworth 
Lord  Macdonald,  over  and  above  bis  debts;  but  I  think  to  that 
extent  the  claim  good.     I  see   that  the   Lord  Ordinary  hai 
thought,  that  if  the  whole  estates  had  been  unentailed,  tbe  ques- 
tion  would  have  been  very  doubtful ;  and  he  founds  very  much 
on  the  analogy  drawn  from  questions  applicable  to  debts  npoa 
entailed  properties.  Now,  I  don*t  see  the  inference,  that  becas^e 
the  first  Lord  Macdonald  declared  that  himself  and   his  heirs 
succeeding  to  him  in  these  estates  should  be  burdened  with  tbe 
provision,  that  all  claim  against  his  funds,  so  soon  as  be  died, 
did  necessarily  disappear,  and    that  his  executors   were  hot 
liable.     We  have  nothing  before  us  as  to  the  deed  of  entail,  ex- 
cept one  very  short  quotation ;  and  there  is  no  doubt  in  my 
mind,  that  that  quotation  gives  no  power  to  the  heirs  to  burden 
the  estate  with  debts.     Alt  it  does  say  is,  that  the  institute  abd 
other  heirs  should  be  entitled  to  grant  reasonnble  annuities  to 
younger  children ;  but  it  confers  no  powers,  as  many  entails  6o, 
to  make  these  a  burden  upon  the  estate  at  all.     The  only  effect 
is,  that  the  irritant  and  resolutive  clauses  do  not  strike  against 
the  heir.     No  doubt,  such  a  provision  is  a  good  debt  against 
every  person  who  succeeds  to  the  estate.     It  stands  as  an  en^ 
tailor's  debt,  which,  in  common  parlance,  is  said  to  affect  the 
estate ;  but  every  bodv  knows,  that  although  the  entailer's  debt, 
in  this  sense,  affects  the  estate,  yet,  like  every  other  debt,  it  is 
due  by  tbe  heir,  and  by  every  body  who  represents  that  heir.  All 
the  entail  authorises  is  simply  to  contract  the  debt ;  and  I  hold 
U  to  l>e  contrary  to  the  entail  to  say  that  it  is  confined  to  tbe 
estate,  and  that  therefore  the  heirs,  and  the  heirs  ootv,  who  soc- 
ceed  under  the  entail,  shall  be  liable  for  payment  of  the  provi- 
sions without  relief.     I  think  this  case  is  to  be  judged  of  just 
like  a  personal  debt,  for  which  all  the  heirs  are  liable,  but  which 
does  not  exclude  the  right  of  the  creditor  to  go  againac  tbe  funds 
of  any  heir  who  is  really  Subject  for  that  debt.     The  diligence 
can  only  be  valid  to  the  effect  of  securing  the  money,  and  not 
to  that  of  carrying  off  the  estate." 

**  Lord  Meadowbank. — I  concur  with  Lord  Cringletie  in  tbe 
I  conclusion  to  which  he  has  Come.  But  at  the  same  time,  I  ap- 
prehend that  it  is  not  the  Intention  of  the  first  Lord  Macdonald 
Which  mast  regulate  the  question.  I  may  state  my  opinion  in 
one  sentence.  It  appears  to  me,  that  this  estate  waa  prioiaiily 
Ijablje,  and  if  the  estate  was  not  relieved  of  the  debt,  it  appears 
to  me  that  it  was  the  intention  of  the  last  Lord  M!acdonaId  to 
leave  it  as  a  debt,  for  which  the  heir,  and  not  his  executors,  was 
liable." 

*<  Lord  Juslice^Clerk,<^Upon  reading  these  papers,  I  hsve  form- 
ed sn  opinion  in  favour  of  the  interiocutor  of  theXjord  Ordisaiyi 
and  very  much  on  the  same  grounds  as  stated  by  his  Lordshif. 
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I  cftnnot  permit  my  opinion  to  go  on  the  grounds  stated  by  Lord 
Meadowbanlc,  as  to  the  intention  of  the  late  Lord  Macdonald. 
We  must  look  to  the  purpose  for  which  the  bond  was  granted, 
with  reference  to  the  marriage-contract.  After  having  made  a 
deed,  conveying  the  whole  of  his  funds  out  and  out — every 
farthing,  in  short,  of  which  he  was  possessed— he  executed  a 
bond  of  provision,  which  proceeds  on  the  narrative,  that  in  con- 
sequence of  the  great  increase  of  the  rental  of  Macdonald  and 
Strath  since  the  date  of  the  marriage-contract,  and  that  it  was 
likely  to  increase  still  more,  he  therefore,  for  love  and  favour 
which  he  had  for  bis  children,  declared  he  was  to  make  this  ad- 
ditlonal  provision  in  their  favour,  over  and  above  the  other  pro- 
visions by  the  bond,  by  which  he  laid  an  obligation  on  the  heir 
succeeding  to  him  in  the  estates  of  Macdonald  and  Strath.  I 
have  no  doubt  whatever  that  it  was  the  intention  to  make  the 
heirs,  and  heirs  alone  liable.  The  estate  of  Macdonald  is  an 
entailed  estate,  and  there  is,  I  apprehend,  no  doubt  that  that 
would  be  a  good,  valid,  and  effectual  burden  over  that  estate. 
There  is  no  doubt  the  specialty  here,  that  the  estate  of  Strath  is 
not  entailed  ;  but  the  bond  nevertheless  declares,  that  it  is  the 
heirs  succeeding  to  both  estates  of  Macdonald  and  Strath  that 
shall  be  liable  for  the  provision  there  made.  When  I  see  this 
man  giving  over  every  thing  he  bad  in  the  world  to  trustees,  for 
the  purpose  of  making  these  provisions,  I  conceive  it  to  be  a  clear 
declaration  of  that  person,  that  the  provision  shall  form  a  burden 
upon  both  estates,  although  the  one  was  entailed  and  the  other 
not.  Then  the  first  Lord  Macdonald  is  succeeded  by  the  se- 
cond Lord  Macdonald,  and  no  doubt  this  person  was,  in  terminit 
of  the  bond,  bound  to  pay  the  provision.  His  rents  might  have 
been  attached — his  funds  might  have  been  seized — and  the  unen- 
tailed estate  might  have  been  brought  to  the  hammer,  and  sold 
off.  I  have  no  doubt  of  that  at  all.  As  to  the  entailed  estate, 
it  might  have  been  made  effectual  against  it  too  :  all  ihat  cer- 
tainly might  have  been  done,  though  it  was  not.  The  second 
Lord  Macdonald  lives  for  sometime,  and  dies,  leaving  the  pro- 
vision unpaid ;  and  then  the  question  comes  to  be,  whether  the 
present  Lord  is  answerable  for  this  debt,  be  being  in  possession 
of  both  estates  of  Macdonald  and  Strath  ?  As  to  this  being 
merely  an  eiitailefs  debt,  and  not  a  real  burden,  and  one  which 
can  only  be  made  effectual  in  the  usual  way,  I  am  satisfied  of 
tbaL  But  here,  when  there  is  a  manifest  declaration  of  pur- 
pose and  intention,  I  think  the  authorities  quoted  in  these  papers 
are  sufficient  to  shciw  that  it  must  be  given  effect  to.  I  can  con- 
reive  difficulties  to  arise,  if  Lord  Macdonald  had  said,  I  won't 
take  Strath;  but  he  don't  aay  that-— no  such  thing.  He  takes 
that  estate ;  and  I  hold  that  there  are  authorities  to  show  clears 
ly,  that  where  the  will  and  purpose  are  expressed,  that  will  and 
that  purpose  must  be  given  effect  to.  Therefore,  I  am  of  opi- 
nion  that  we  are  bound  to  make  the  provisions  be  paid  out  of  the 
fund  which  was  expressly  destined  for  that  very  purpose  by  the 
will  and  declaration  of  the  granter;  and  I  think  that  the  second 
Lord  Macdonald  did  nothing  to  alter  that  liability,  and  did  no- 
thing to  affect  that  will." 

The  appellant  having  appealed, 

Lord  brougham  said, — My  Lords,  the  case  of  Macdonald  v, 
Macdonald  relates  to  the  execution  of  certain  bonds  and  their 
operation,  whether  on  the  real  or  personal  estate.  The  noble 
and  learned  Lord  who  heard  the  ailment  in  its  commencement, 
but  who  was  prtvented  by  th^  pressure  of  business  from  hearing 
it  throughout,  entertiuned  with  myself,  some  doubts  with  respect 
to  the  decision  of  the  Court  below ;  but  on  a  further  considera- 
tion of  the  case,  those  doubts  have  been  entirely  removed,  and  I 
am  decidedly  of  opinion  that  the  decision  of  the  Court  below 
ought  to  be  affirmed.  I  think,  on  consideration,  that  it  is  recon- 
cileable  with  the  authorities ;  at  all  events,  I  am  quite  certain, 
that  on  the  principles  of  the  law,  as  it  now  exists  in  Scotland, 
the  decision  is  well  founded.  I  would  therefore  move  your 
Lordships  that  the  decision  be  affirmed. 

The  following  judgment  was  pronounced  i 

"  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and  Tem« 
poral  in  Parliament  assembled,  that  the  said  petition  and  appeal 
be,  and  is  hereby  dismissed  this  House;  and  thut  the  interlocu- 
tors therein  complained  of  be>  and  the  same  are  hereby  affirmed." 


Macdougall  and  Bainbridge,  Appetlanff  Soliciian* — S^ottis* 
woode  and  Robertson,  UesponderUs*  SoUciiors — lO^D,"] 


13th   April  1835. 

House  op»Lords.— (  G.  D.) 

No.  368. — John  Napikr,  Appellant,  v.  Miss  Xaveria 
GLBNDbNWYN  and  Others,  Respondents, 

Husband  and  Wife — Jus  Mariti— Real  Lien — A  real  burden 
having  bec^i  created  in  favour  of  three  fieiress-portioners,  otxr 
an  estate  which  was  afierwards  toldjudiciaity  for  less  than  the 
amount  of  the  burden/  and  one  of  the  heiress-portionersi  who 
married  the  debtor  in  the  real  burden,  having  assigned  her  shara 
of  the  jnrice  to  a  third  party — Circumstances  in  which  held 
(affirming  the  judgment  of  the  Court  of  Session),  that  the 
interest  accruing  on  her  share  of  the  price,  during  her  husband's 
lifetime,  vms  payable  to  the  other  two  heiress-porlioners^  until 
their  share  of  the  real  burden,  in  which  the  husband  toa$  the  debtor, 
was  paid  and  extinguished. 

The  late  Mr  Glendonwyn  had  three  daughters,  viz , 
Lady  Gordon,  Mrs  Scott  and  Miss  Xaveria  Glendon- 
wyn.  In  April  1809,  Mr  Glendonwyn  sold  his  lands 
of  Parton  and  others,  by  minute  of  sale,  to  his  son-in- 
law,  Mr  Scott,  for  £60,500.  Mr  Glendonwyn  having 
died  before  granting  a  regular  disposition,  his.dangh'^ 
ters,  as  heiress-portioners,  granted  a  disposition  to  him 
in  September  1811,  containing  this  declaration  : 

'*  But  declaring  always,  as  it  is  hereby  expressly  provided  an4 
declared,  that  the  whole  foresaid  lands,  lying  in  the  parish  oi 
Parton,  and  before  disponed,  are  so  disponed  under  the  express 
burden  of  the  said  sum  of  jC60,500.  being  the  purchase- money 
•  of  the  said  lands  and  estates,  with  interest  of  the  said  sum  from, 
and  since  the  said  term  of  Whitsunday  1810,  and  in  time  com* 
ing ;  but  always  subject  to  such  other  arrangements  as  shall,  be 
made  thereanent  by  the  said  Lords  of  Council  and  Session,  under 
the  reservation  of  the  foresaid  decree,  owing  to  the  said  Willian» 
Scott  having  been  kept  out  of  the  possession  in  manner  fore- 
said; and  wbich  sum  of  ^60,500  Sterling,  and  interest  to  be- 
come due  thereon,  shall  be,  and  is  expressly  declared  to  be  d 
real  burden  affecting  the  whole  subjects  before  disponed  ;  an<t 
which  burden  is  hereby  appointed  to  be  engrossed  in  the  infeft-t 
ments  to  follow  hereon,  and  in  all  the  future  transmissions  an<f 
investitures  of  the  said  lands,  ur|der  this  express  condition,  that 
those  infeftments  in  which  this  burden  shall  be  omitted  shall  be 
Fold  and  null,  and  which  condition  shall  remain  in  force  until  the 
Said  price  shall  be  paid  up.** 

Upon  this  disposition  Mr  Scott  was  infeft,  ortder 
the  burdens  before  mentioned,  on  21st  September, 
and  his  sasine  was  registered  on  26th  September,  both 
in  the  year  1811.  Mr  Scott  having  become  embar- 
rassed, sold  part  of  the  lands  of  Parton  to  Mr  Napier, 
who  was  also  his  creditor  for  two  debts  of  £1500 
and  £1000,  in  security  of  wbich  Mrs  Scott,  with  her 
husband's  consent,  in  1812  and  181S,  granted  as'^ 
signations  to  Mr  Napier  of  her  third  share  of  the 
price  of  the  lands  of  Parton  and  others^  "  and  all  iun 
terest  due,  and  to  become  due  thereon  ;*'  and ,  also 
conveyed  to  him  the  lands  of  Parton  and  oithers» 
themaelTes,  in  so  far  as  she  had  right  thereto,  in  se-* 
cnrity  of  her  shard  of  the  price.  A  ranking  and  sale 
of  Mr  Scott's  estates  was  brought  in  181 7,  and  a  mul- 
tiplepoinding  as  to  the  price  of  th^  lands  parcbas^^ 
by  Mr  Napier  was  coiyoined  therewith*  A  variety  c^ 
qoestions  arose  in  these  processes,  and,  inter  aUa^  Mi* 
Napier  contended,  that,  as  disponee  and  assignee  of 
Mr  and  Mrs  Scott,  he  shonld  be  preferred  to  interest 
duo  to  Mr  Scott,  on  the  footing  that  the  interest,  as 
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well  as  the  princifMd  of  the  prices  of  the  landu,  was 
real  in  her  periK>n,  did  not  fall  under  theju^  mariii  of 
her  hntband,  and  therefore  did  not  fall  to  be  applied 
in  payment  of  his  obligations  to  the  other  two  heirs- 
portionerSy  Lady  Gordon  and  Miss  Glendonwyn,  but 
nad  been  e£Fectoally  assigned*  and  disponed  to  Mr 
Napier.  Lady  Gordon  and  Miss  Glendonwyn,  on  the 
contrary,  contended  that  Mr  Scott's  share  of  the  in- 
terest aid  fall  under  the  jus  mariii^  and  that  Mr 
Napier  was  not  entitled,  during  the  lifetime  of  Mr 
Scott,  to  draw  any  part  of  the  said  interest  till  the 
debt  doe  by  Mr  Scott  to  Lady  Gordon  and  Miss 
Glendonwyn,  as  their  share  of  the  price  of  the  lands 
(which,  by  the  disposition  by  them  to  him,  was  created 
a  real  burden  on  the  lands)  should  be  paid  and  extin- 
guished. The  case  (which  was  inyolved  and  per- 
plexed in  its  circumstances),  will  be  found  noticed, 
ante.  Vol.  IV.,  p.  98,  and  Vol.  V.,  p.  426.  The  First 
Division  of  the  Court,  on  12th  June  1833,  pronounced 
this  interlocutor  (signed  ISth  June): 

'*  The  Lords  bsYing  reKumed  considefstion  of  the  mntna]  esses 
for  the  parties,  and  advised  the  cauiie,  with  the  minutes  for  the 
partiett  and  heard  counsel :  Find  that  Miss  Glendonwjm  and 
Ijt^y  Gordon  are  entitled  to  the  whole  interest  of  the  reversion 
of  the  fund  in  medio  set  apart,  or  to  be  set  apart,  in  the  division, 
as  the  share  falling  to  Mrs  Scott,  aa  one  of  the  three  heirs-por- 
tioners  of  her  father,  which  has  accrued,  or  oray  accrue,  during 
the  life  of  Mr  William  Scott ;  and  that  Mr  Napier,  as  disponee 
of  Mr  and  Mrs  Scott,  is  not  entitled,  during  the  life  of  Mr  Scott, 
to  draw  any  part  of  said  interest,  till  the  debts  due  by  Mr  Scott 
to  Miss  Glendonwyn  and  Ladv  Gordon  shall  be  paid:  Find 
Mr  Napier  liable  to  Miss  Glendonwyn  and  Lady  Gordon  in  the 
expense  of  this  part  of  the  diFcussion ;  quoad  ultra,  remit  to  the 
Lord  Ordinary  to  proceed  in  the  cause  as  shall  be  just." 

Mr  Napier  haying  appealed  against  this  interlocn- 
tor, 

.  Lord  Brougham  said  (81st  March  1885),— My  Lords,  it  is 
unnecessary  for  me  at  present  to  go  particularly  into  this  case, 
as  I  intend  proposing  to  take  time  to  consider  it,  before  your 
Lordships  proceed  to  adjudication ;  more  particularly,  because  it 
is  represented  to  involve  questions  of  very  considerable  ioi- 
portance.  It  baa  been  supposed  that  this  question  is  connected 
with  a  case  which  was  three  or  four  years  ago  decided  by  your 
Lordships,  and  it  is  necessary  to  see  bow  far  the  two  esses  are 
ao  connected.  There  are  other  questions  into  which  I  do  not 
feel  it  necessary  to  enter  now.  I  apprehend  that  if  there  were 
no  lien  at  all  upon  the  interest,  it  is  quite  clear  that  it  would 
be  competent  to  a  married  woman — a  Jemme  covert,  as  we  term 
ber  here,— notwithstanding  the  jv«  martVr,  to  part  with  her  estate 
to  a  creditor  of  her  husband,  or  a  creditor  of  her  own,  or  to  a 
stranger,  for  a  valuable  consideration,  provided  it  is  a  bona  Jide 
transaction,  and  that  the  consent  of  the  husband  would  not  only 
enable  her  to  part  with  the  reversionary  interest  in  that  estate 
itself,  upon  the  decease  of  the  husband— the  termination  of  the 
marriage  in  her  lifetime— but  also,  in  the  third  place,  to  part  with 
the  interest  pending  the  coverture  during  the  subsistence  of  the 
marriage,  if  it  is  a  personal  fund,  and  falling  distinctly  within  his 
marital  right.  But  I  apprehend  that  is  not  the  ground  upon 
which  the  Court  below  proceeded.  T  was  a  little  alarmed  when 
I  heard  it  stated  that  they  had  proceeded  on  the  neptive  of  that 
position.  I  do  not  apprehend  that  either  Dr  Lushwgton  or  Mr 
Wood  have  put  the  case  at  all  on  that  ground,  but  on  the  exist- 
ence of  a  lien  or  claim  upon  the  interest,  independently  of  the 
question  of  the  reversionarv  right,  or  the  distinction  between  the 
reversionary  right,  on  the  demise  of  the  husband,  or  other  trans- 
action of  the  marriage,  and  the  interest  during  the  subsistence  of 
the  marriage.  My  Lords,  it  is  necessary  that  the  fact  should  be 
asceruined  clearly  by  the  Court  which  is  to  decide  the  case,  be- 
fore a  decision  of  that  question  should  be  made ;  and,  my  Lords, 
I  shall  look  farther  into  the  case,  before  I  call  upon  your  Lord- 


ships to  decide  it.  I  am  sorry  to  say  I  do  not  find  very  gmt 
assistance  given  us  in  the  repoit  of  the  case  in  the  Court  below. 
I  am  bound  to  ssy  that  that  is  most  probably  the  fault  of  the  re- 

Sorter.  I  do  not  mean  to  say  that  there  is  any  blame  upon  learned 
udges  for  not  giving  their  reasons.  Their  first  duty  is  to  see  tbu 
they  do  justice  between  the  parties ;  that  they  are  right  in  their 
decision.  Their  giving  reasons  is  undoubtedly  very  useful  sod 
very  material,  in  some  cases,  where  the  case  b  carried  to  a  higher 
Court;  because,  in  case  of  appeal,  it  prevents  any  misunderstsud- 
ing  of  the  grounds  on  which  they  have  decided ;  but  I  repeat,  no 

rirson  has  a  right  to  complain,  if  be  does  not  find  reasons  stated, 
have  referred  in  this,  as  1  have  in  other  cases,  to  the  reports  of 
the  cases  in  the  Court  below ;  and  unfortunately  I  am  left  in  uo- 
certainty,  because  no  reasons  are  given.  One  does  not  obtain 
much  assistance,  when  one  merely  finds  a  Judge  saying  A.  is 
right,  B.  is  wrong,  snd  then  stating  the  different  reasons  wbj 
B.  is  wrong,  and  reasoning  that  therefore  A.  is  right, — tskiog 
up  one  by  one,  the  reasons  assigned  by  B.  for  contriving  be  is 
right,  and  saying  B.  is  wrong  in  this,  and  therefore  A.  is  right, 
and  the  right  of  B.  is  not  established ;  on  the  other  hand,  tbere^ 
fore,  the  right  of  A.  is  established, — stating  this  repeatedly  as 
to  each,  does  not  make  it  right, — you  may  say  it  a  hundred  times 
over,  but  that  does  not  add  to  the  force  of  it.  The  want  of  res- 
sons,  however,  my  Lords,  aa  I  have  said,  is  most  probably  the 
fault  of  the  reporters,  or  it  may  be,  from  their  having  too  murh 
business  before  the  Court.  I  move  your  Lordships  that  the 
further  consideration  of  this  case  be  adjourned* 

The  case  haying'  stood  over  till  this  day, 

Lord  Brougham  said, — My  Lords,  I  have,  since  the  argument, 
fully  considered  this  case,  and  I  am  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  affirmed,  with  costs.  I  do  not  feel 
it  to  be  necessary  to  trouble  your  Lordships  by  going  into  ihe 
particulars  of  the  case. 

The  interlocutor  was  affirmed,  with  costs. 

A.  H.  Macdougall,  jtppeUafW$  Soliciior, — Jaooes  Duthie,  Be- 
tpondenlt*  SolicUor.'~[G,D.\ 


iZth  AprU  1835. 
HousB  or  LoHD8.^(0.  D.) 

No.  S69. — James  Forrester,  Appellani,  v.  Jork 
Campbell,  Tnuteejbr  Mrs  Mary  MAcGRBOORf 
or  Forrester,  or  Colt,  Respondent, 

Husband  and  Wife — Liferent  and  Fee — Clause—^  husband,  by 
antenuptial  contract  of  marriage,  having  contejfed  his  **  half  of 
the  nine-thiUing-and-mnepenny  land  of  old  extent  in  the  Garth 
quarter,  called  Bullshill,**  lo  himself  and  hii  promised  ^touse  *'ia 
cotyunct  liferent  during  all  the  days  of  their  tifetimet  and  to  the 
longest  liver  of  them,  and  their  heirs  or  assignees  in  Jee" — Ofr- 
cumstances  in  which  held  (affirming  the  judgment  of  the  Couit 
of  Session),  I.  That  the  conveyance  comprehend^  the  whole 
lands  in  the  Garth  quarter  Monging  to  the  kushand,  being  the 
half  of  a  nine-shUHng -an d'ninepenny  land,  which  half  woj  catted 
BuUshUL  2.  Thai  the  wife  Aaeing  survived  ike  husbami,  tke/ee 
was  in  her,' 

By  antenuptial  contract  of  marriaffey  dated  9th 
August  1787,  entered  into  between  the  respondent 
and  the  late  James  Forrester,  senior,  the  latter,  ia 
contemplation  of  the  marriage,  disponed, 

**  to  and  in  favours  of  himself  and  the  said  Mary  Maegrcgor,  bis 
promised  spouse,  in  conjunct  liferent  during  all  the  days  of  their 
lifetime,  and  to  the  longest  liver  of  them,  and  their  heirs  or  as- 
signees in  fee,  heritably  and  irredeemably,  all  and  hatil  the  just 
and  equal  half  of  the  said  James  Forrestef  s  nine-shillings-aod- 
ninepenny  land  of  old  extent,  in  the  Garth  quarter,  commonly 
called  Bullshill,  with  the  houses,  biggings,  yards,  mossea,  muirv, 
meadows,  wooda,  commonties,  liberties,  privileges,  parts,  pen- 
dicles, and  haill  righteous  pertinents  thereof  whatsoever,  all  ly- 
ing within  the  parish  of  Denny  and  shire  of  Stirling^  and  which 
sometime  belonged  to  James  Riddocb,  Who  disponed  the  same 
to  Janet  Hutton  deceased,  the  said  James  Forrester's  late  spouse, 
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and  from  whom  be  acquired  right  by  their  contract  of  marriage 
Bs  to  one-half,  and  by  a  disposition  from  her,  bearing  date  the 
29th  day  of  December  1780,  as  to  the  other  half,  and  upon  which 
titles  he  standi  duly  infeft :  and  in  which  just  and  equal  bnlf  uf 
s<iid  subjects,  he,  the  said  James  Forrester,  binds  and  obliges 
himself,  bis  heirs,  and  successors,  to  infeft  and  seise  himself  and 
the  said  Marv  Macgregor,  his  promised  spouse,  in  conjunct  lite- 
rent  during  ail  the  days  of  their  lifetime,  and  the  longest  liver  of 
them,  and  their  heirs  or  assignees  in  fee,  in  due  and  competent 
form,  by  tiro  several  infeftments  and  manners  of  holding,**  &c. 

Tb^  procuratory  of  resignation  bore  to  resign  and 
unrrender, 

'*  All  and  Haill  the  just  and  equal  half  of  the  foresaid  nine-shill- 
ing-and-ninepenny  land  of  old  extent,  in  the  Garth  quarter, 
rommoniy  called  Bullshill,  and  whole  pertinents  thereof,  lying 
Bs  aforesaid,  in  the  hands  of  his  said  superiors,  or  their  commis- 
sioners having  power,  as  aforesaid,  in  favour  and  for  new  infefS> 
ments  of  the  same  to  be  made  and  granted  to  him,  the  said  James 
Forrester,  and  Mary  Macgr^or  his  promised  spouse,  in  conjunct 
liferent  and  to  the  longest  liver  of  them,  and  their  heirs  or  assig- 
nees in  fee,  heritably  and  irredeemably,  in  due  and  competent 
form  as  effeirs :  Further,  he'  hereby  assigns  and  makes  over  to 
himself  and  the  said  Mary  Macgregor,  his  promised  spouse,  lA 
conjunct  liferent  and  to  the  longest  liver  of  them,  and  their  heirs 
and  assignees  in  fee,  the  rents,  maills,  and  duties  of  the  said  just 
and  equal  half  of  said  subjects,  and  whole  rights,  evidents,  and 
securities  of  and  concerning  the  same.** 

The  deed  then  contained  a  conveyance  by  James 
Forrester  of  the  half  of  his  moveable  property  in  the 
aame  terms;  and  the  respondent,  on  her  part,  con- 
reyed  to  hi ra,  his  heirs  and  assignees,  her  whole  move* 
able  estate  and  effects.  The  precept  of  sasine  was 
in  the  same  terms  with  the  procuratory  of  resignation. 
James  Forrester,  senior,  died  in  1801,  leaving  a  fa- 
mily;  and  the  respondent  entered  apon  and  possessed 
his  heritable  property  in  Virtue  of  the  above  convey* 
ance,  down  to  1829,  when  the  appellant^  who  was  the 
eldest  son  of  the  marriage,  having  attempted  to  inter- 
fere with  her  possession,  she  applied  for,  and  obtained 
from  the  Sheriff,  an  interdict,  and  thereafter  raised  an 
action  of  declarator,  to  have  it  found  that  she  had 
right  to  the  fee  of  the  subjects.  In  defence,  the  ap- 
pellant pleaded — I.  That  the  conveyance,  whatever 
was  its  import,  extended  only  to  one-half  of  the  lands. 
It  might  be  true  that  all  the  lands  which  James  For- 
roitter  had  right  to  at  Bullshill  amounted  only  to  the 
half  of  a  Dine*shilting-and*ninepenny  land  ;  but  it  was 
clear,  that  whatever  was  comprehended  in  James  For- 
rester's lands  of  Bullshill,  one-half  of  them  only  was 
conveyed  to  the  respondent. — II.  That  the  legal  effect 
of  the  marriage-contract  was  to  give  the  respondent  a 
liferent  only  of  the  lands  conveyed,  and  not  the  fee. 

The  case  was  reported  to  the  First  Division  of  the 
Court  of  Session  by  Lord  Meadowbank,  Ordinary. 
The  Court,  on  3d  June  1831,  repelled  the  defences, 
and  decerned  in  terms  of  the  libel, — (vide  anie.  Vol. 
JILp.467.) 

The  appellant  appealed. 

Lord  Brougham  said, — My  Lords,  this  ease  turns  entirely  upon 
the  construction  of  a  clause  in  a  marriage  settlement,  or  rather 
contract,  in  the  following  words : — *'  In  contemp4ation  of  which 
marriage,  and  in  consideration  of  the  sums  after-nentioned.  con- 
tracted on  the  part  of  the  said  Mary  Macgregor,  the  said  James 
Korrester  hereby  dispones  and  conveys,  to  aod  in  favour  of  him- 
self  and  the  said  Mary  Macgregor,  his  promised  spouse,  in  con- 
junct liferent,  during  all  the  days  of  their  lifetime,  and  to  the 
longest  liver  of  them,  and  their  heirs  or  assignees  in  fee,  heri- 
tably and  irredeemably,  all  and  haill,  the  just  luid  equ*U  half  of 
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the  said  James  Forrester's  nine>shilling-and-nme-penny.land  of 
old  extent,  in  the   Garth  quarter,  commonly  called  Bollshill, 
with  the  houses,  biggings.&c,  which  sometime  belonged  to  Jame^ 
Riddock,  who  disponed  the  same  to  .^anet  Hutton,  decritoed,  the' 
said  James  Forrester's  late  spouse,  and  from  whom  he  acquired 
right  by  his  contract  of  marriage,  as  to  the  one  half;  and  by  a 
disposition  from  her,  bearing  date  the  29th  day  of  December 
1 780,  as  to  the  other  half,  and  upon  which  titles  he  stands  in- 
feft.**    As  to  the  question  upon  the  fact  uf  description,  I  hare 
no  doubt  that  Bullshill  is  treated  as  tcTiemeniuin  se/xtratutn,  so 
that  the  only  question  is  whether  this  pronsion  giive  the  fee  to 
the  survivor,  whether  husband  or  wife — or  only  t»  the  husband, 
with  a  liferent  to  the  wife.     The  Court  below  held,  that  the 
wife  took  a  fee  by  having  survived,  and  I  am  of  opinion  their 
Lordships  came  to  a  right  conclusion.     As  in  other  countries, 
so  in  Scotland  considefiCble  nicety  has  been  introduced  into  the 
construction  of  instnmients  whi'eb  deal  with  the  fee  of  estates, 
while  they  also  deal  with  a  life  interest  in  the  same,  or  as  we 
should  say  in  England,  which  at  once  give  a  particular  estate, 
carried  out  of  the  whole  fee,  and  dispose  of  the  remainder,  or 
that  which  remains  of  the  fee,  upon  the  determination  for  thef 
particular  estate.     The  Scotch  law  regards  the  interests  suc<ees- 
sively  taken,  as  successive  fees  pectiliarly  restricted^  and  not  ae 
one  estate  or  interest  carved  into  portions*     But  one  remark  U 
applicable  to  both  systems  of  jurii^prudence,  because  it  arises 
from  the  natural  course  of  things  in  men's  dealing  with  theif 
property,  without  having  very  well  de6ned  ideas  of  their  owd 
intentions.     The  constructions  given  to  certain  words  are  really 
often  mruch  less  arbitrarv  and  refined  than  th^  appear  to  be^ 
The  Court  is  ftfreed  to  find  a  meaning  where  the  party  has  ex^ 
pressed  it  most  obscurely;  still  oftener  where  he  entertained  in* 
consistent  and  repugnant  intentions,  and  where  we  are  obliged 
to  choose  between  the  two ;  or  Where  he  only  entertained  ait 
imperfect  or  partial  intention,  and  we  must  supply  the  defecr# 
so  as  to  further  what  was  his  most  probable,  and  therefore  pre- 
sumable intentions.     The  rules  of  construction  thus  adopted 
from  necessity,  are  to  be  regarded  as  fixed,  in  order  that  men*i 
affairs  may  be  governed  by  known  principles,  and  that  the  law 
may  be  uniform.     Of  this,  the  doctrine  of  the  Scotch  law,  toach* 
tug  aettlements  or  gifts  to  husband  and  wife,  affof d  a  remarkable 
illustration.     If  an  interest  is  given  to  husband  and  wife/  in  con- 
ianct  fee  and  liferent,  and  to  the  heirs  of  the  marriage,  and  to  the 
oeira  of  their  bodies,  the  latter  expression  clearly  shows,  that  at 
far  as  this  marriage  goes,  tbe  hasband*s  heirs  take,  and  the  wife*«r 
heirs  being  his,  thi^  fee  is  in  fact  his.     At  least,  there  being  a 
necessity  to  choose  which  shall  have  a  fee,  whieh  both  cannot 
have,  and  the  law  not  allowing  a  fee  to  reaiain  in  suspense  or 
abeyance,  the  husband  is  preferred,  and  the  fee  is  vested  in  him* 
No  violence  is  done  to  the  words ;  and  the  plain  intent  it  followed 
out  as  far  as  it  can  be,  without  being  inconsistent  with  any  other 
meaning  expressed,  and  with  known  and  fixed  rules  of  law.    Bat 
when  it  is  to  the  parties  in  conjunct  fee,  and  their  heirs,  ttieir 
**  marriage"  being  dropped,  the  heirs  of  the  one  are  not  those  of 
the  other  party ;  and  as  some  one  must  have  the  fee,  tbe  law' 
does  not  hold  this  a  joint  estate,  but  prefers  the  husband  pmpier 
pertonte  dinnitatem.     The  wife^  right*  notwithstanding  the  words 
**  conjunct  fee,"  is  redueed  to  a  liferent ;  and  **  their  heirs,*'  aa 
well  as  **  heirs  of  their  body,**  is  read  as  if  it  had  been  the  bus*' 
band*s  heirs  only,^-under  certain  restrictions  in  special  eircnm- 
atances,'  not  necessary  to  be  here  gone  into.     Something  of  the 
same  kind  is  observable  in  one  doctrine  of  limitations  and  estates. 
Where  something  self-repugnant  is  to  be  found  in  a  gift,  where 
the  giver,  whether  testator  Or  settler,  discloses  not  one  plain  or 
consistent  intention,-  but  twa  meanings  Which  cannot  both  stand, 
we  must  choose  between  theta  the  best  way  we  can.     Matthews 
calls  this  an  impossible  case.     Where  there  is  aometbing  self- 
repugnant  or  contradictory  in    the  different   conditions  of  a 
problem^  and  of  course  they  cannot  resolve  it.     But  the  Courts 
of  law  are  often  obliged.  In  the  affairs  of  mankind,  to  come  as 
near  the  prevailing  or  general  Intent  as  they  can,  and  to  this  they 
sacrifice  the  particular  intent.     Thus  an  estate  to  a  man  fur  life, 
and  110  longer,  with  remainder  to  the  heirs  of  his  body,  is  self- 
contradictory,  for  there  is  by  one  part  of  the  gift,  an  estate  for 
life,  and  in  another,  an  eittate  tail  given  to  him.     And  so  aii 
estate  to  a  man  for  life,  with  remainder  to  his  heirs  and  assignee*^ 
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it  a  Cse,  because  one  part  being  a  life  estatef  and  another  a  fee, 
we  cannot  give  him  both,  and  must  choose  by  the  prevailing  and 
therefore  probable  intent.  The  settlement  beforeus  is  materially 
different  from  the  ordinary  case,  of  which  alone  we  have  hitherto 
•poken.  It  is  not  to  the  party  in  conjunct  fee,  but  in  liferent 
gnXy,  and  to  the  longest  liver,  and  their  heirs  and  assignees  in 
fee,  and  the  question  is,  whether  or  not  the  rule  in  the  husband's 
iavottriU>pUes  here?  It  is  quite  plain  that  we  are  not  driven 
^ere,  as  we  might  be  thought  in  the  former  case  to  be^  by  the 
Xiecessity  of  choosing  between  two  irreconcileable  intentions. 
The  whole  may  in  the  present  instance  ^tand  well  together. 
The  husband  aiid  wife  hs|rc  no  qonjunct  ijse  given  them,  and 
then  something  to  their  heirs,  but  they  have  a  liferent  only,  and 
f  fee  is  given  to  their  heirs  and  assignees.  But  in  case  this 
should  be  thought  to  import  a  fee  to  themselves  also,  as  if  it  had 
been  to  them  in  conjunct  fee,  and  their  heirs,  which  I  am  not 
disposed  to  dispute,  the  important  words  are  added, ."  and  to  the 
longer  liver,  and  their  |iei«r^**  fifpw,  I  think  this  maj,  consis- 
tently with  rest  of  the  gift,  well  be  xead  **  to  the  parties  jointly 
for  life,  and  then  to  the  survivor,  and  that  survivor's  heirs,*'  which 
is  plainly  a  liferent  to  botb  jointly^  and  a  fee  to  the  longer  liver. 
The  anthority  of  Erskine  is  q\iite  ext)}icit  in  favour  of  this  v^ew 
pf  the  gift.  He  says,  **  when  the  right  is  between  the  husband 
and  wife,  and  to  the  longest  liver,  and  other  heirs^  the  fee  if,  in 
the  event  of  the  wife's  surviving,  adjudged  by  our  late  decisions, 
to  belong  solely  to  the  wife, — ^to  the  entire  exclusion  of  the  has- 
baod*s  heir,  as  if  the  right  had  been  granted  in  the  fame  terms  to 
two  strangers,  contrary  to  the  old  practice.  III.,  8,  36  ;*'^  and  he 
iritest  as  showing  the  old  practice,  the  case  of  Justice  in  1668, 
reported  bv  Lord  Stair ;  and  as  showing  the  altered  and  modern 
coune  of  deeisioo,  he  cites  that  of  Ferguson  17d9.  There  can 
be  no  doubt  that  tjbis  last  decision  fully  beara  out  Mr  Erskine's 
ptatement.  It  was  the  cpse  of  a  bond  to  the  husband  and  wife, 
and  the  longer  liver  of  them  two,  their  heirs,  executors  and  as- 
aigneest  and  Lord  IS^ilkerran,  who  reports  the  decision,  states  it 
to  have  gone  on  the  force  assigned  to  the  wordf ,  **  the  longer 
liver  and  their  heirs,"  which  was,  he  said,  read  as  if  it  had  been 
to  the  heir  of  the  longer  liver.  Now,  can  we  a^oid  this  in- 
ference,  without  wholly  r^ecting  these  words,  '*  longer  liver?" — 
a  violence  far  too  great  to  be  done  to  such  a  material  expression. 
But  I  do  not  think  that  the  older  case  of  Justice,  cited  by  Mr  £r* 
akine,  so  satisfactorily  proves  the  older  law  to  have  been  wholly 
different  on  ;this  point  It  was  a  bond  to  husband  and  wife,  and 
the  legal  heir  of  them  two,  and  hein  gotten  betwixt  them,  or 
their  assignees ;  which  failing,  to  the  hein  of  the  last  heir,  and 
it  was  held  to  be  a  fee  in  the  husband,  and  that  the  heirs  of  the 
marriage  were  heiiy  of  provision  to  him,  and  that  failing  heirs  of 
the  marriage*  the  wi|^*s  hein  were  substituted  as  hein  of  tailzie, 
and  they  ordered  such  a  disposal  of  the  money  as  gave  the  re- 
^pension  to  the  vjfe's  heirs  and  assignees  after  the  decease  of  the 
only  heir  of  the  marriage.  Dirleton,  who  also  observes  upon 
^he  cases,  says,  that  the  Lords  hold  the  wife  had  not  the  fee,  but 
that  be^  hein  took  as  hein  of  provision  to  the  heir  of  the  mar- 
riage. The  denial  of  the  wife  taking  any  fee,  is  hardly  recon* 
/ctleal^le  with  the  decision  which  vested  the  revenion,  expectant 
upon  the  only  child's  life  interest,  in  the  assignees,  as  well  as  hein 
of  the  wife  $  fpr  what  is  the  interest  in  aehattel  given  to  assignees 
as  well  as  hein  other  than  a  fee-siipple  ?  however,  we  need  not  em- 
barrass ourselves  with  thif  esse,  when  we  find  that  of  Fei^uson, 
so  much  more  clear  the  other  war.  Indeed,  independent  of  nice 
construction  on  the  cases,  the  plain  and  unhesitating  dictum  of 
Mr  Erskine  is  of  the  greatest  weight.  It  stands  unimpeached 
by  subsequent  decision, — is  in  strict  accordance  with  the  princi- 
ple which  I  have  stated,  and  is  contradicted  by  lio  prinpple  of 
law.  It  therefore  must  be  taken  to  be  sufficient  for  settling  this 
^int.  I  have  carefully  examined  the  other  cases  upon  these 
Questions,  both  the  older  ones  and  those  of  more  recent  date, 
and  I  find  nothing  inconsistent  with  the  opinion  which  I  have 
formed.  I  can  find  qo  doubt  expressed  as  to  the  doctrine  of  Er- 
skine, and  the  soundness  of  the  case  of  Ferguson,  except  the  ob- 
servation ot  part  of  the  Court,  in  the  later  case  of  Murray,  1827. 
That  case  was  not,  however,  decided  on  this  ground,  and  Lord 
OiUies  expressly  says,  that  but  for  the  specialty  in  it,  the  law 
^9vifi  have  been  clear  upon  the  authority  of  Erakiue  and  of 


Ferguson's  case.    I  would  therefore  beg  leave  to  move  your 
JLordships  that  the  decision  be  affirmed. 

Thomas  Deans,  JppeUant*t  8olieUor, — ^^lexandet  Dobie,  Bt- 


ISM  April  1S35. 
HouBB4)F  Lords. — (O.  D.) 

Np.  370.^ — Richard  Alexander  Oswald  &  Others^ 
Appellants,  v,  James  M'Whir,  Respondent. 

Fishings— Jury  Trial— Statute  1563,  c.  66— Process — T%€ 
Court  of  Sesiion  having  found  en  a  tpecUd  auefor  the  pariietf 
that  certain  itake»nett  wmr  not  proteeied  ^y  the  eptepiion  in  the 
Statute  1563,  ,c.  66,  which  dec/area  tlake^neti  in  the  ntuation*  tkere^ 
inmeniionedt  to  be  illegal,  except  in  the  Soitooj^ — CircumUmnecs 
in  which  held  (revening  that  judgment),  that  the  tpeeial  cote  did 
not  contain  maleriaU  for  firing  the f act ^  whether  the  stakrrneu 
complained  of  were  within  the  Sohoay  or  not,  and  cauteretmitted 
with  imtructionM  to  direct  that  queition  to  be  tried  by  jury. 

The  cilxnmitaoices  of  thi$  case^  hik)  the  opiDions  of 
the  consalted  Judges  in  th^  Coart  of  Seaaion,  will  be 
foond  apte.  Vol.  V.,  p.  S31.  Certain  issues  had  been 
adjusted  for  trial  at  the  Circuit,  but  the  trial  was 
superseded  by  the  following  special  case  agreed  on  by 
the  parties : 

."  Afterwards,  to  wit,  at  Dumfries,  the  6th  dsy  of  April  1830, 
before  the  Right  Honourable  Adam  Gillies^  one  of  the  Lords 
Commissionen  of  the  Jury  Court  in  civil  causes,  compeared 
the  said  punuer  and  the  said  defenders,  by  their  respective 
counsel  and  agents,  and  a  jury  were  empapnelled  and  sworn  to 
try  the  said  issues  between  the  said  parties,  but  by  the  agree- 
ment of  the  said  pities,  the  said  jury  were  discharged  without 
finding  a  verdict,  the  parties  having  agreed  that  the  judgment  io 
the  cause  shall  be  pronounced  upon  the  folloMring  statement  of 
facts :— I,  That  the  defenden  did,  daring  ^he  yean  mentioned 
in  the  issues,  use  stake-nets  of  a  construction,  and  in  situations 
which,  but  for  the  exception  as  to  the  water  of  Solway.  con- 
tained in  the  Act  1593,  cap.  68,  would  be  illegal.  2,  That  the 
river  Nith  falls  into  the  Solway  Frith,  and  that  these  nets  are 
placed  above  the  point  at  which  the  fresh  water  of  the  river 
Nith  joins  the  Solway  Frith  at  low  water,  and  are  within  the 
bounds  of  the  river  Nith.  8,  That  these  nets  are  not  placed  ia 
the  fresh  water  of  the  Nith,  but  on  ssnds  or  shaulds  adjoining 
thereto,  which  sands  and  shaulds,  and  the  said  nets  thereon,  are 
covered  by  the  tide  when  it  flows,  but  are  left  dry  when  it  ebbs. 

"  The  question  for  the  decision  of  the  Court,  on  the  above 
stated  facts,  shall  be.  Whether  the  nets  are  protected  by  the  ex- 
ception in  favour  of  the  water  of  Solway,  contained  in  the  said 
Act?  If  it  shall  be  the  opinion  of  the  Court,  that  the  excep- 
tion does  apply  to  stake-nets  in  the  above  situation,  then  judg- 
ment shall  be  pronounced  against  the  punuer,  and  in  favour  of 
^he  defenden^  with  expenses.  If  the  Court  shall  be  of  opinion 
that  the  exception  does  not  protect  the  above  nets,  then  judg- 
ment shall  be  pronounced  in  favour  of  the  pursuer,  with  expenses, 
against  all  the  defenden»  finding  each  of  them  liable  in  one  shill- 
ing of  damages,  ordaining  Mm  u>  remove  their  present  nets,  and 
prohibiting  tiiem  from  using  anjr  fixed  engines,  either  in  the  pre- 
sent situation  of  these  nets,  or  within  a  line  drawn  from  a  point  on 
the  Carlaverock  side,  equt-distant  from  Carlaterock  Castle  and 
Blackshaw  point,  which  line,  so  drawn  from  this  point,  shall  run 
due  south  till  it  meet  low  water  mark  at  stream  tides,  and  from 
thepce  to  follow  the  line  of  low  water-mark  till  it  meets  a  line 
drawn  from  Southerness^  due  east.  It  being  underatood  that. 
if  the  fresh  water  stream  of  the  Vith  shall  ever  change,  so  as  to 
cross  the  fosesaid  line  running  due  south,  this  arrangement  shall 
not  apply  to  «bat  part  of  the  stream  which  shall  so  croas  the 
said  line."  \  Signed)    **  Jowf  Kow /or  pursuer, 

f  "  H.  C0CKB(7aN|  ybr  d^enden*'^ 

The  caase  baring  then  come  back  to  Lord  Macken** 
Bie,  Ordioaryi  b|s  Lordship  on  24!th  May  1831,  found 
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"  that  the  eiception  in  tbe  Act  of  Parliament  1569;  cap.  68»  • 
respecting  tbe  water  of  Solway,  does  not  protect  atake-aeU 
placed  in  tbe  eituationa  in  wbieb  it  is  admitted  that  the  stake- 
nets  of  the  defenders  were  placed  dnring  tbe  years  1832  and 
]6'24 ;  «nd»  therefore^  repels  tbe  defiences,  and  finds  eaeb  of  tbe 
defenders  liable  to  tbe  pursuer  in  one  abilUog  of  damages,  and 
ordains  them  to  remove  their  present  nets,  and  prohibits  them 
from  using  an  j  fixed  engines,  either  in  tbe  present  situations  of 
these  nets,  or  within  a  line  drawn  from  a  point  on  tbe  Garlave- 
nick  side,  equi-distsnt  from  Garlaverock  Castle  and  filacksbaw 
Point,  which  line,  so  drawn  from  this  point,  shall  mn  due  south, 
till  it  meets  the  low  water«>aiarkat  stream  tides,  and  from  thence 
to  follow  the  line  of  low  water-mark,  till  it  meets  a  line  drawn 
froBi  Soatbemsst  doe  east,  it  being  declared,  that  if  the  fresh 
water  stream  of  tbe  Nith  shall  erer  change,  so  as  to  cross  the 
foresaid  line  running  doe  aonth,  this  deereet  shall  not  apply  to 
that  part  of  tbe  atream  which  shall  so  cross  tbe  said  line,  and 
decerns  and  declares  accordingly :  Finds  the  defenders  liable  to 
the  pursuer  in  expenses,  of  which  appoints  an  account  to  be 
given  in,  and,  when  lodged,  remits  to  the  auditor  to  tax  tbe  same, 
ajid  repurt.** 

After  eonsaUing  the  other  Judges,  the  Second 
Dimion  of  the  Court  adhered  to  this  interlocutor  on 
8tli  March  1833.  The  present  appeal  was  then  pre- 
sentedi  after  hearing  which, 

Lord  Brougham  said  (26tb  March  1835),— My  Lords,  in  this 
rase  there  are  mamy  things  very  much  to  be  lamented,  in  the  course 
which  the  proceedings  hare  taken  in  tbe  Court  below.  In  thejint 
place,  it  is  greatly  to  be  lamented,  that  it  appears  to  have  occurred 
to  the  learned  Judge,  at  what  we  should  call  nm  priui  bere,-^tbat 
k  the  trid  of  the  case,*»and  to  have  been  assented  to  by  tbe  counsel, 
that  that  was  a  question  of  law,  which  is  just  as  much  a  ques- 
tion of  fact,  as  any  question  which  can  be  stated.  Here  is  a 
piece  of  ground ;  tbe  question  is,  does  it  lie  within  the  estate  of 
the  Duke  of  Buckingham,  or  of  Lord  Kenyon?  That  is  un» 
doabtedly  a  question  of  fact,  whether  it  is  in  tbe  one  estate  or 
the  other,  but  that  is  said  to  be  a  question  of  law.  This  is  a 
boandary  question,  referring  to  the  bounds  of  a  fishery  near  the 
rirer  Nith,  and  near  or  within  tbe  water  of  Solway.  It  is  greatly 
to  be  lamented  that  that  was  tbe  first  mistake  in  the  conduct  of 
the  casse.  The  second  is  this,  that  when,  upon  the  ground  of 
its  being  a  matter  of  law,  and  not  a  matter  of  fact,  in  dispute 
between  the  parties,  they  agreed  to  stop  tbe  cause,  and  to  let 
the  parties  go  out  of  Court,  and  cease  attending  for  that  day, 
and  to  retire  elsewhere ;  when,  in  consequence  of  being  pressed 
by  that  necessity,  they  gave  over  the  trial  of  tbe  caase  pre* 
natarely,  and  agreed  to  turn  tbe  matter  into  a  statement  of  tbe 
case,  which  was  to  have  the  effect  of  a  special  verdict,  they 
did  not  state  tbe  ease  with  the  evidence,  so  as  to  enable  the 
Court  to  know  upon  what  tbe  conclusion  of  tbe  Court,  if  there 
was  to  be  any  conclusion,  might  be  given,  or  what  were  tbe  facts 
submitted  to  tbe  Court;  instead  of  that,  they  give  no  evidence 
at  all, — no  details  at  all ;  but  thev  give  certain  facts,  which  ought 
to  have  been  dearly  and  distinctly  stated,  and  to  have  been  suf- 
ficient to  enable  tbe  Court  to  pronounce  for  the  plaintiff  or  for 
the  defendant.  The  third  thing  I  regret  is  this,  that  instead  of 
stating  these  facts  in  such  a  way  as  to  enable  tbe  Court  to  pro- 
nounce a  judgment  upon  them,  there  are  statements  which  seem 
to  have  the  appearance  of  statements  of  fact,  but  which  do  not 
dispose  of  tbe  question  at  all,  inasmuch  as  they  are  entirely 
equivocal.  **  Within  the  points  of  the  river  Nith,**  is  all  that 
they  tell  you,  except  that  they  believe,  that  though  it  is  a  fishery 
within  tbe  Nith,  nevertheless,  they  aay  it  is  on  such  a  sand, 
which  is  covered  by  tbe  Solway  water  at  flood,  and  laid  bare  by 
the  retreat  of  tbe  Solway  water  at  tbe  ebb  of  the  tide,— that  last 
matter  respecting  tbe  retreat  of  the  water  at  tbe  ebb  of  tbe  tide, 
and  its  covering  tbe  ground  at  high  tide,  is  perfectly  immaterial, 
for  it  may  be  either  in  or  out  of  tbe  Solway,  and  yet  covered  by 
ebb  and  flow.  Well,  then,  there  is  not  to  be  found  within  the 
four  corners  of  this  case,  which  is  to  have  tbe  force  of  a  special 
verdict,  by  consent  of  the  parties,  an  answer  to  this,  a  material 
question  of  fact,  which  it  was  as  easy  to  answer,  as  it  was  easy 
to  put  it,  and  that  is  this,  does  the  fishery  in  question  lie  within 
the  Solway  water,  or  without  the  Solway  water?   To  these,  I 


unfortunately  have  to  add  still  another  subject  of  regret,  and 
that  is  probably  tbe  omission  which  has  led  to  these  omissions, 
particularly  the  last  omission,  of  tbe  want  of  an  answer  to  tbe 
question,  is  it  or  not  within  tbe  Solway?  There  my  difficulty 
is  this,  that  the  agent  concerned  for  the  defender,  Mr  Oswald, 
never  appears  to  have  rested  bis  case  upon  what  is  tbe  specific 
and  distinct  ground,  and  whereupon  they  now  rely,  for  the  first 
time,  namely,  that  they  are  within  tbe  exception  of  the  Statute 
of  \56S,  by  averring  that  tbe  fishery  in  question  is  dejkcto  within 
tbe  Solway  water.  They  aa^  it  is  not  within  tbe  bounds  of  tbe 
Nith.  The  other  party  say  it  is  within  the  bounds  of  tbe  Nith. 
But  as  tbe  act  is  struck  at,  whether  in  tbe  Nith  or  not,  ^pro- 
vided it  was  not  in  tbe  Solway  water,  it  is  clear  the  Jury  ought 
to  have  been  asked,  defacto^  whether  it  was  within  the  Solway 
water,  to  bring  it  within  the  exception.  It  has  been  very 
learnedly  argued  by  Dr  Lusbington,  that  they  do  say  so  in  their 
second  argument.  But  they  do  not;  all  they  say  is,  that  *'  this 
fishery  being,** — which  means,  "  because  it  is,*' — being  in  a  plbee 
where  the  Solway  tide  ebbs  and  flows,  is  therefore  within  tbe 
exception  of  the  Statute ;  but  that  is  not  so.  It  is  within  the 
exception  of  the  Statute,  because  it  is  within  tbe  Solway  water; 
but  it  is  not  within  the  exception  of  the  Statute,  because,  wher- 
ever it  is,  it  is  covered  with  the  Solway  tide,— that  may  be  twenty 
or  thirty  miles  up  tbe  country,  as  Jeddington  is  many  miles  up  tbe 
river  Thames, — its  banks  may  be  covered  or  not  covered  by  tbe 
fikiwing  of  the  tide,  but  that  would  not  bring  it  within  the  excep- 
tion. My  Lords,  having  made  these  general  observations  upon 
the  regret  I  feel  in  this  case,  I  come  to  the  great  difficulty  of  all, 
and  which  makes  these  omissions  so  much  a  matter  of  regret, 
that  the  partie*:,  |  am  afraid,  have  in  some  sense  bound  them- 
selves by  these  admissions,  whether  they  were  prudent  or  not,^ 
whether  they  were  consistent  or  not, — whether  thev  were  ac- 
curately understood  by  themselves  or  not,  which  I  greatly  doubt, — 
and  that  therefore,  we  have  to  d«al  now  with  an  admission  or  a 
verdict,  having  tbe  force  of  an  admission,  which  concludes  us  aa 
to  this  fact,  and  makes  us  have  this  proposition  of  fact  to  con- 
tend with,  and  in  deciding  tbe  question,  to  guide  us,  namely, 
that  the  fishery  was  within  the  bounds  of  the  river  Nith.  What 
sense  we  are  to  give  to  the  words,  *' within  the  bounds  of  tbe 
river  Nith,**  makes  afterwards  another  difficulty.  That  proposi- 
tion has  some  difficulty  attending  it ;  but  it  either  means  that  tbe 
case  is  gone  on  the  part  of  tbe  defender,  Mr  Oswald,  hopelesuly, 
without  the  chance  of  being  saved,  or  it  means  not  a  little  bic 
against  him,  or  a  little  bit  for  the  other  party,  not  that  which 
would  carry  him  a  step  of  his  way,  or  it  means  absolutely 
nothing.  It  either  means  that  Mr  Oswaid*s  case  is  gone,  be- 
cause this  fishery  is  found  out  to  be  out  of  the  Sulway,  because 
it  is  out  of  the  exception,  or  it  means  nothing.  I  can  give  it 
no  meaning*  unlesa  it  stops  within  tbe  river,  and  puts  blm  out 
of  tbe  exception  of  tbe  Act,  and  thereby  puts  him  out  of  Court. 
One  can  hardly  say  that  a  party  is  to  be  supposed  to  have  made 
use  of  such  an  argument  against  himself;  but  if  it  does  not  mean 
that,  it  means  nothing  at  all.  Now,  it  is  said  that  the  learned 
Judges,  and  particularly  Lord  Corebouse,  one  of  the  most  emineut 
Judges  in  Scotland,  have  given  an  opinion  favoumbleto  Mr  Os- 
wald, the  defender,  and  that  he  has  talked,  says  Dr  Lusbington,  as 
if  this  was  an  inland  bay  of  the  Solway,  through  which  the  Nith 
flowed.  If  he  had  said  any  thing  of  that  kind,  it  would  have  been 
utterly  repugnant  to  tbe  conclusion  to  which  be  comes,  that  this 
fishery  is  not  within  the  exception  of  tbe  Statute.  Hesays, — ^'*If  it 
had  not  beeu  for  that  finding,  that  the  nets  are  within  tbe  bounds  of 
the  Nith,  I  should  have  thought  it  competent  to  enquire  whether 
they  are  placed  in  the  proper  shore  of  tbe  Nith,  or  in  an  inland 
bay  of  tbe  Solway,  through  which,  at  low  water,  tbe  Nith  flows  ;** 
but  he  concludes,^*'  But  I  am  not  permitted,  by  tbe  verdict,  to 
go  into  that  enquiry.**  Now,  that  is  just  what  I  lament,  that 
we  cannot  do— the  verdict  has  said  tbe  bounds  of  the  river  Nith 
cover  the  place  in  question ; — ^theo,  if  that  place  is  not  within 
the  Solway,  the  case  is  concluded.  Lord  Corebouse  says,  if  it 
was  not  concluded,  I  would  give  you  my  opinion  upon  that 
which,  to  my  humble  judgment,  it  clearly  appears  to  have  been. 
Then  Lord  Fullerton*s  observations  upon  the  water  of  the  Sol- 
way, I  really  do  not  understand,  for  bis  Lordship  speaks  of  the 
water  of  the  Solway,  as  distinct  from  the  Fritb  of  tbe  Solway. 
But  then  I  come  to  an  argument,  which  does  appear  to  me  to  have 
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pi^cnped  the  attention  of  their  Lordships  in  a  great  degree.  Lord 
Fullerton  glances  at  it,  but  only  in  that  part  of  bis  note  which 
ifi  impeached  of  accuracy,  that  the  Solway  is  to  be  considered 
as  extending  up  no  farther  inland  than  the  outride  of  the  faucas 
terra,  to  use  Lord  Hale's  expression  in  his  treatise  de  portibus 
maris,  if  the  Solway  does  not  come  within  them,  nor  interfere 
with  them,  what  nse  was  there  in  the  words  "except  the  streams 
and  weirs  in  the  Solway  water?'*  It  is  clear  it  was  unnecessary 
to  except  the  Solway  deep  sea ;  that  required  no  proriso,  for  the 
law  did  not  apply  to  that  at  all ;  therefore,  unless  it  meant  that 
the  Solway  water  was  that  part  of  the  Frith  that  comes  a  little 
towards  the  river  Nith  on  the  Scotch  side,  and  the  Esk  and 
Annan  on  the  other,  I  am  not  prepared  to  say  that  I  can  un- 
derstand any  sensible  meaning  in  that  branch  of  the  Statute. 
The  Esk  and  Annnn  would  not  be  within  the  branch  of  the 
Statute,  for  it  is  a  Scotch  Act,  and  the  Lcgi.^iatnre  of  Scotland 
had  no  jurisdiction  over  that  country.  La«;t  of  all,  my  Lords,  I 
have  to  remark  upon  the  prayer  of  the  appellant  at  your  Lord- 
ships* bar ;  he  says,  upon  these  grounds  he  claims  to  have  the 
interlocutor  appealed  from  reversed  or  altered,  or  such  other  re- 
lief as  to  your  Lordships  may  seem  meet,--*a  general  prayer.  It 
is  impossible  we  can  alter  or  reverse  the  interlocutor,  becattse 
there  is  no  evidence  on  which  we  can  decide  in  favour  of  the  de- 
fender, as  against  the  pursuer.  The  only  question  is,  whether 
we  can,  after  what  has  passed, — what  the  parties  have  admitted, 
— that  which  is  admitted,  if  taken  in  one  sense,  putting  the  de- 
fender out  of  Court,  or  in  another  sense,  meaning  nothing, — 
whether  we  can  take  it  in  one  or  the  other  of  the  two  senses,  as 
authorising  this  House  to  remit,  for  the  purpose  of  taking  further 
evidence ;  but  with  respect  to  the  course  of  remitting,  for  the 
purpose  of  further  investigation,  independent  of  all  other  objec- 
tions, there  may  be  this,  that  we  are  not  entitled  to  do  that,  after 
parties  have  bound  and  concluded  themselves,  and  estopped 
themselves,  and  shut  us  out  from  further  enquiry.  That  may  be 
one  objection ;  but  on  the  other  hand,  if  pressed  by  the  force  of 
that  objection,  we  take  the  opposite  course,  and  conclude  that 
the  Court  below  was  right  in  coming  to  that  judgment  unani- 
mously as  they  have  done,  in  favour  of  the  pursuer.  Then  we 
are  in  this  difficulty,  that  if  we  are  to  construe  these  words  in 
the  only  way  in  which  they  can  bear  a  construction,  which  does 
not  impute  the  next  thing  to  instmity,  to  tbe  adviser  of  the  de- 
fender, -in  doing  this  business,  namely,  that  under  cover  of  re** 
ferring  something  to  the  Court,  he  admitted  himself  out  of 
Court,  then  we  see  that  the  Court  below  have  come  to  a  eon<» 
elusion  of  fact,  and  merely  of  fact.  Tbey  have  not  a  tittle  of 
evidence;  and  if,  "within  the  bounds  of  the  Nith'*  does  not 
mean  *'  without  the  Solway,*'  it  means  nothing ;  and  we  are  called 
upon  to  affirm  a  mere  conclusion  of  fact,  made  by  tbe  Court  be- 
low, without  any  evidence  to  show  us  that  we  ought  to  affirm  it. 
My  Lords,  I  have  stated  these  as  the  difficulties  which  occur  to 
me.  I  wish  to  state  them  fully  in  the  presence  of  the  counsel, 
that  they  may  see  the  grounds  on  which  I  feci  it  impossible  in 
this  case,  at  the  present  moment,  to  advise  your  Lordships  to 
come  to  a  conclusion,  and  I  shall  take  time  to  consider  whether 
I  can  or  not  get  rid  of  these  difficulties.  It  is  a  very  trifling 
question,  compared  with  the  expense  laid  out  upon  it.  I  dare 
say  the  fee-simple  of  a  fi-shery,  probably  a  much  better  fishery, 
might  have  been  bought  for  half  the  money  which  has  been 
spent.  The  litigation  has  been  going  on  five  years ;  and  I  should 
be  very  loth  to  find  that  I  must  come  to  a  conclusion  which 
should  occasion  a  litigation  of  five  years  longer.  It  is  very  pos- 
sible I  may  find  my  way  out  of  these  difficulties,  but  I  caimot 
say  that  I  can  at  present. 

.  The  case  having  stood  over  till  this  day, 

Lord  Brongham  said, — My  Lords,  this  case  is  of  some  !m<* 
pottance,as  to  proceedings  connected  with  trial  by  Jury  in  Scot* 
land.  Unfortunately,  of  very  much  less  importance  in  any  other 
point*  of  view.  For,  very  inconsiderable  is  the  value  of  the 
stake  which  has  created  so  much  litigation,  and  which,  owing  to 
the  mistakes  committed  in  two  of  its  stages  below,  must  yet  oc- 
casion more,  'i'he  pursuer  and  respondent  i»  the  owner  of  a 
certain  fishery  on  the  river  Nith,  which  he  has  enjoyed  by  fishing 
with  net  f^nd  coble;  and  theappQilnnt  and.dcfender,  being  owner 
of  Ittiids  belotv  that  fishery,  and  on  tbe  same  river,  has  for  many 


years  ezercited  fisMng  there  by  ttake-nets.    The  respondent 
having  obtained  an  interdict  ex  partem  or  in  absence,  to  restrain 
the  appellant  from  oontinaing  (his  atake-net  fishing,  at  is  aid, 
only  until  the  26th  November  1816,  the  latter  has,  notwithstuid- 
ing,  continued  to  fish  as  before,  though  be  says  he  only  did  w 
after  the  ezpiratiofi  of  tbe  interdict,  on  that  day.    An  action  of 
declarator  was  brought  by  the  respondent,  proceeding  on  those 
facts,  and  concluding  to  have  bis  own  rights  declared,  and  tbe 
appellant  perpetually  restrained,  and  for  damages  for  the  fisbJBg 
already  carried  on  by  him.     A  considerable  number  of  am- 
ments  and  denials,  as  well  as  allegations  io  point  of  law,  harinf 
been  made  in  condescendence  and  answers,  and  other  plesda^ 
it  very  plainly  appealed  that  the  whole  question  between  the 
parties  turned  upon  this,  Whether  or  not  Mr  Oswald,  the  tp- 
pellant's  fishery,  was  upon  ground  within  the  bounds  of  tbe 
water  of  Solway,  for  tbe  Act  1563,  chap.  68,  contains  prorinon 
<*  that  the  Act  be  in  no  way  extended  to  tbe  cniives  and  zairks 
being  upon  tbe  waters  of  Solway.**    Now,  this  being  the  qne^* 
tion,  the  Court  directed  three  issues  to  be  tried,  which  were  by 
no  means  happily  framed  for  deciding  that  matter.     Tbey  were 
all  in  the  same  words,  relating  to  these  different  parties,  so  that 
we  need  only  direct  our  attention  to  tbe  one  touching  tbe  de* 
fendant  and  appellant     It  was  framed  in  these  words,—*'  Whe* 
ther,  during  the  years  1822  and  18*24.  or  either  of  them,  in  the 
river  Nith,  or  on  the  sands  and  shaulds  within  tbe  bounds  tberew 
of,  where  the  water  ebbs  and    fiows,  tbe  defender,  Richud 
Alexander  Oswald^  or  John  Pagar  of  Littlebar,  his  teout, 
wrongfully  created,  or  caused  to  be  erected,  or  from  18*23  to 
April  1825,  or  during  any  part  of  tbe  said  period,  wiongfuLf 
used,  or  caused  to  be  used,  for  tbe  purpoae  of  catching  salmos, 
certain  stake-nets,  or  other  fixed  engines,  to  the  loss,  injury,  %!ii 
damage  of  the  pursuer?"     Now,  tl^re  is  one  most  obvious  lod 
fatal  defect  in  this  issue,  besides  other  inaccuracies.     The  q8e«- 
tion  being,  whether  the  stake-neta  were  erected  and  used  nridsia 
the  Solway  waters  or  not?     Tbe  issue  is,  whether  tbeyvere 
erected  within  the  river  Nith,  or  on  the  eandt  within  its  boQwis, 
where  t|ie  water  ebbs  and  flows.     Now,  it  ia  quite  possible  tfail 
the  ground  within  the  bounds  of  the  Nith,  and  over  which  tita 
tide  comes,  may  be  also  within  the  waters  of  Solway,  for  notb- 
ing  can  be  more  indefinite,  than  tbe  description  of  "  in  a  certain 
river,**  or  '*  on  the  sboals  wiibin  its  bounds,'*  it  being  quite  ia- 
possible  to  tell  without  more,  what  are  a  river's  bounds,  andt&^ 
whole  argument  here  relating  to  the  boitods  of  tbe  Solway  waters. 
Again,  the  issue  is,  whether  Mr  Oswald  wrongfully  used  tbt 
stake-nets?     Now,  thut  involves  the  whole  question  of  rigbr, 
and  the  point  of  the  nets  being  used  in  or  out  of  tbe  SoUta^ 
So  the*  issue  is,  whether  Mr  Oswald  used  the  nets,  to  the  injivy 
as  well  as  damage  of  the  pursuer  and  respondent*  and  that  ft^a 
involves  the  whole  question  of  right,  for  the  damage  wouSd  be 
abaqiu  injuria,  or  not  according  as  tbe  nets  were  used  within  tse 
Solway  waters,  or  without.     It  is  therefore  quite  plain,  thaii^ 
issue  ought  to  have  been  framed  thus, — **  Whether  tbe  deietCtf 
or  his  tenant  erected,  or  caused  to  be  erected,  (a  very  aielei< 
addition,  however,  *  erected*  being  quite  enough),  or  used,  ot 
caused  to  be  used,  (equally  useless),  for  the  purpose  of  cstcbi^ 
salmon,  any  stake-nets  or  other  fixed  engines,  within  tbe  vtm 
of  Sulway,  to  the  damage  of  tbe  pursuer?**     Had  such  an  issst 
been  directed,  I  question  if  the  subsequent  errors  which  encumbff 
this  case,  could  have  been  committed.     However,  tbe  Mm 
directed  by  the  Court  came  on  to  be  tried  in  April  1830, a: 
the  Dumfries  Circuit  Court,  when  it  most  uofortuoately  vn 
supposed  by  the  Court  and  tbe  parties,  that  this  was  a  que»-:ua 
of  law,  and  accordingly  the  Jury  was  by  consent  discharged,  ard 
a  special  ease  agreed  upon,  it   being  settled  that  the  Coort 
should  pronounce  judgment  upon  the  facts  in  that  case,  as  if  it 
were  a  special  verdict.     Here  I  must  stop,  to  remark  upon  tb( 
extraordinary  circumstances  of  the  Circuit  Court,  and  the  patia 
attending  it,  supposing  that  there  was  no  issue  of  fact  to  trji 
when  the  Court  above  bad  actually  directed  tbe  trial  of  i^ 
issues.     Tbe  Court  of  Session,  at  teust  tbe  Lord  Ordinary,  M 
well  tbe  power  of  the  adjudication,  apd  remitted  to  theM 
Court,  where  the  issue  was  formed,  the  interlocutor  direcUH! 
ithe  trial,  of  couri»e  proceeding  upon  tbe  groimd  of  there  beinf « 
question  of  fHCt  to4ry,  lumely,  th^iocal  aituatiofi  of  the  tishssy 
iu  question,     This  is  no  question  of  law,  but  as  strictly  and  » 
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plainly  a  qnestion  of  fact,  as  any  ones  ioiagi nation  <^d  conceive. 
Yet  the  Circuit  Court,  immediately  on  the  triul  being  called  on, 
decides  that  it  is  a  question  of  law, — in  other  words,  decides 
thiic  the  Court  of  Session  did  not  know  what  it  was  about,  and 
that  it  had  sent  a  point  of  biw  to  be  tried  by  a  Jury.     It  is  quite 
true,  that  the  insertion  of  the  terms  "  wrongfully"  and  "  injury." 
in  the  isme,  gave  much  colour  to  this  opinion  of  the  Circuit 
Court.     Nevertheless,   I  cannot  help  thinking  that  it  would 
have  been  far  better  to  try  the  cause  as  a  question  of  fact«  paying 
due  regard  to  the  two  words  most  preposterously  added.     The 
Judge  in  that  case,  would  have  been  called  upon  to  direct  the 
Jury  in  point  of  law,  and  he  would  then  have  been  obliged  to 
lo.jk  to  the  Act  1563,  cap.  68.     Hence  be  ipust  have  told  the 
Jury,  that  though  the  fishery  was  la  the  Nith,  or  within  its 
bounds,  unless  it  was  also  within  the  bounds  of  the  Solway 
water,  it  was  not  wrongfully  used.     Also,  that  if  it  were  within 
the  bounds  of  the  I>^ith,  and  not  in  the  Solway,  it  might  stiU 
lie  wrongfully  used.     The  frame  of  the  issue  made  it  perhaps 
difficult  to  deal  with  it.    It  opened  a  wide  door  for  error  and  mis- 
carriage.    Still  I  conceive  that  the  trial  might  have  been  bad. 
If,  indeed,  the  real  question  had  been  put  to  the  Jury  by  the 
issue,  namely,  in  or  out  of  the  Solway,  without  any  such  absurd 
word«  as  wrongfully  or  injury,  no  difficulty  at  all  could  have 
iirisen.     But  the  special  case,  or,  as  it  is  called,  the  statement  of 
fiicts  WHS  prepared  and  signed  by  both  parties ;  and  as  it  was  to 
enahle  the  Court  to  dispose  of  the  supposed  question  of  law, — 
we  might  have  expected  all  the  facts  to  appear  upon  it,  which 
were  necessary  for  leading  to  a  decisicm,  by  raising  the  question 
of  Ihw, — yet  it  will  be  extremely  difficult  for  any  one  to  find 
what  question  of  law  is  raised  upon  this  special  case.     There  is 
indeed  none ;  for  the  only  position  of  law  involved  in  the  whole 
ca«e,  is  one  upon  which  both  parties  were  quite  agreed,  viz.  that 
the  fisheries  in  the  Solway  water  are  exempt  from  the  operations 
of  the  Act.     Accordingly,  the  Court  is  called  upon  to  decide 
nut  any  question  of  law,  but  one  of  fact  merely,  viz.  Whether 
ibf  fi.shery  of  Air  Oswald  is  in  or  out  of  the  Sulway  ?  and  this 
h  the  very  question  which  ought  to  have  been  sent  for  trial  by 
the  Jury.     Thus,  the  Court  having  sent  a  wrong  issue  of  fact, 
V.Z..  not  in  or  out  of  the  Solway,  but  in  or  out  of  the  Nith,  a 
verdict  is  returned,  which  leaves  the  Circuit  Court  to  decide  as 
iimtter  of  law,  what  should  have  been  tried  as  matter  of  fact. 
Instead  of  asking  the  Jury  the  plain  question, — '*  Is  or  not  the 
fishery  in  the   Solway?"  they  ask  the  question, — "  Is  it  or  not 
iixhe  Nith?**     An  answer  is  returned  to  this  effect:—"  The 
ii^hery  is  in  the  Nith ;  and  we  leave  you  to  say,  whether  or  not, 
in  point  of  law,  it  is  in  the  Solway?*'     What  should  wefaav^ 
Mid  here  of  this  kind  pf  proceeding?     The  question  arises,  whe- 
ther Blackacre    is  or  is  not  .properly  situated  in  the  parish  of 
Dile?    To  determine  this,  the  Court  directs  an  action  to  try 
whether  Biackacre  is  or  is  not  properly  in  the  parish  of  Swale ; 
and  there  is  a  special  verdict  returned  that  it  is  in  Swale,  but 
leaving  it  to  the  Court  to  say  whether,  it  may  not  be  still  pro-* 
periy  in  the  parish  of  Dale.     The  error  was  mainly  in  the  frame 
of  the  issue,  wbich  gave  some  colour  for  saying  a  matter  of  law 
had  been  involved  in  the  issue,  by  the  use  of  such  words  as 
"  wrongfully,". *<  injuriously.'*.  But  it  appears  to  me  that  an  un- 
fortunate  course  wa«i  taken,  by  refusing  to  try  this  under  the 
kind  of  direction  which  I  before  adverted  to,  which  would  sub* 
stantially  have  raised  the  true  question,  confuted  and  obscured 
by  the  frame  of  the  issue.     The  case,  however,  is  prepared ;  and 
we  should  at  leasf  then  hope  to  find  facts  stated,  which  might 
enable  the  Court  to  decide  the  question  referred  to  it,  of  *'  Sol- 
way waters  or  not.".    For  in  no  conceivable  way  would  the  Cir- 
cuit Court  imagine,  tbat  any  thing  was  left  for  the  Court  above, 
pxcept  by  supposing  that  they,  the  Jury  Court,  had  to  state  par- 
ticulars from  which  the  Court  above  should  deduce  the  condu- 
tion,  that  the  fishing  was  in  oV  out  of  Solway  water.     No  such 
thing,  hovpever,is  to  be  found  in  the  case  substituted  for  a  special 
verdict.     On  the  contrary,  we  find  only  a  statement  of  that 
which  leaves  os  just  as  incapable  of  solving  the  question,  as 
tvben  that  qnestion  was  sent,  or  supposed  to  be  sent,  for  triaL 
It  first  states,  that  the  defenders  (appellants)  did  use  stake-nets, 
wbich  would  be  illegal,  if  it  were  not  for  the  exception  of  the 
Solway  water  in  the  Statute  \56:i,  that  is  to  stiy,  if  those  nets 
A'ere  out  of  the  Solway  watec;     It  thus  suies  in  terms,  that  the 


whole  question  is,  whether  Mr  Oswald's  fishing  ground  is  or 
not  out  of  the  Solway.     It  proceeds  to  state,  that  the  nets  arc 
above  the  junction  of  the  Nith  and  the  Solway  Frith,  at  low 
water,  which  they  may  obviously  be,  and  yet  be  in  the  Solway. 
And  it  adds,  that  they  are  not  in  the  fresh  water,  but  the  places 
covered  by  the  ebb  of  the  sea,  and  uncovered  by  the  flow,  and 
are  within  the  bounds  of  the  Nith.     Unfortunately,  using  the 
very  words  of  the  issue  on  which  I  have  already  remarked,  that 
they  leave  the  matter  quite  undetermined,  because  the  nets  may 
be  within  the  bounds  of  the  Nith,  and  yet  not  without  those  of 
the  Solway;  and  the  case  says  not  one  word  of  what  are  the 
bounds  of  the  Nith  and  Solway.     The  case  then  states,  that  the 
question  left  for  the  Court  is,  whether  the  nets  are  within  the 
exception  or  not, — that  is,  within  the  Solway  or  not.     And  if 
the  Court  shall  be  of  opinion  that  they  are  not,  then  that  a  line, 
which  is  described,  shall  bo, drawn,  and  the  defenders  restrained 
from  fishing  within  that  line.     If  the  statement  had  been  that 
this  line  is  the  Solway  boundary,  there  would  have  been  no  doubt 
as  to  the  fact  in  dispute,  but  this  is  the  matter  left  to  the  Court. 
The  statement  agreed  to  be  taken  as  a  special  verdict  is  this, 
that  the  nets  are  in  a  certain  place,  without  finding  that  this 
place  is  in  or  out  of  the   Solway.     That  the  Court  is  to  say, 
whether  this  place  be  in  or  out  of  it ;  and  if  it  holds  the  place 
out  of  the  Solway,  then  that  the  Solway's  boundary  is  the  de- 
scribed line.     Three  remarks  are  obvious  upon  this  statement 
or  finding.     First,  That  as  calling  a  qtiestion  matter  of  law,  does 
not  make  it  such,  so  stating  that  the  Court  is  to  determine,  if  a 
certain  place  be  within  the  exception  of  the  Act  or  not,  by  no 
means  makes  this  a  question  of  construction  ;  for  the  place  being 
within  or  without  the  exception,  depends  solely  upon  its  being 
within  or  without  the  Solway;  consequently,  that  question  of 
mere  fact  and  boundary,  is  left  to  the  Court.     Secondiyy  That 
the  line  which  is  to  be  drawn  by  the  Court  only,  after  it  shall 
have  decided  the  questions,  is  exactly  the  decision  of  that  ques- 
tion,  and  that  consequently  the  statement  tells  the  Court,  as  far 
as  the  case  before  them  is  concerned,  that  the  Court  must  de- 
termine the  question,  aye  or  no.     And  that  if  it  determines  it 
aye,  it  decides  in  the  affirmative,  the  truth  of  which  no  man  will 
dispute,  any  more  than  he  will  doubt  the  entire  worthlessness  of 
the  information.     Thirdly ^  That  the  facts  stated,  or  pretended 
to  be  stated,  and  on  which  the  Court  is  called  to  draw  a  conclu- 
sion merely  of  fact,  are  wholly  incapable  of  leading  to  any  con- 
clusion at  all,  unless  we  supply  what  is*  not  to  be  found  in  any  way 
stated,  viz.,  that  the  bounds  of  the  Nith  and  Solway  in  no  way 
interfere,  and  that  whatever  is  within  the  Nith*s  bounds,  is  with- 
out the  Solway's.     If,  indeed,  we  do  supply  this,  the  case  is 
abundantly  clear.     But  then,  it  is  a  statement  not  enabling  the 
Court  to  determine,  but  itself  determining  the  whole  matter  in 
dispute;  for  it  is  not  only  in  substance,  but  it  is  in  terms,  a  find- 
ing for  the  pursuer.     It  is  a  distinct  statement  that  the  locui  in 
quo  is  not  in  the  Solway.     Now,  we  are  not  at  liberty  to  supply 
any  such  statement,  and  for  two  obvious  reasons,  Jirst,  no  party 
in  his  senses  would,  in  terms,  admit  his  case  to  be  wrong,  by  ad- 
mitting the  very  point,  and  the  only  point  in  dispute,  to  be 
against  him,  and  that  in  the  very  statement  upon  which  he  is 
content  to  have  the  whole  matter  argued ;  and,  secondly,  the  re- 
ference of  the  question  to  the  Court,  viz.,  whether  the  locus  in 
quo  is  in  the  Solway  or  not,  and  the  addition,  that  if  the  Court 
shall  decide,  and  only  if  the  Court  shall  decide  in  the  negative, 
then  the  boundary  line  shall  be  such  as  to  exclude  the  lucia  in 
quot  clearly  shows  that  there  is  no  kind  of  assumption  made  like 
that  which  I  have  spoken  of  supplying.     Therefore  we  must 
take  the  statement,  as  it  is  supplying  nothing  at  all ;  and  then 
the  parties  or  Jury  (by  agreement),  have  left  the  fact  just  where 
they  found  it,  by  only  telling  us  in  answer  to  the  question.  Is 
the  tucus  in  quo  within  the    Solway  or  without?    that  it  is 
within  the  Nith ;  and  not  telling  us  whether  the  Nith  and  Sol- 
way are  separate ;  and  therefore*  not  enabling  us  to  say  how  far 
a  place  may  be  both  within  the  bounds  of  the  Nith  and  those  of 
tbe  Solway.     Such  was  the  case  with  which  the  (3ourt  below 
had  to  deal.     They  bad  sent  to  be  tried  an  issue  of  fact ;  and 
instead  of  trying  it,  the  Jury  Court  sent  them  back  an  intima- 
tion, that  it  was  an  issue  of  law,  wbich  they,  the  Court  of  Ses- 
sion, were  required  to  decide.     Then  it  is  found  that  the  question 
left  fur  the  decision  of  their  Lordbhips,  is  u  pure  question  of 
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fact ;  and  I  should  doubt,  bad  the  matter  retted  here,  whether* 
in  the  circumstaDces  of  an  issue  having  already  been  sent  for  trial 
by  a  Jury,  the  Court  ought  to  hare  touched  the  case  returned 
at  all.  t  incline  to  think  that  their  Lordships  should  have  said, 
**  This  is  a  mere  Question  of  fact ;  and  therefore  you,  the  Jury, 
must  try  it  yourselves."  For  obserte  how,  by  collusion,  as  it 
were  (and  t  use  the  word  without  any  offence),  the  parties  and 
the  Jury  Court  may  defeat  every  trial  of  an  issue,  and  send  all 
facts  to  b^  decided  by  the  Court.  This  might  have  been  my 
opinion,  even  if,  by  the  admissions  of  parties,  facts  and  circum* 
staocell  had  been  stated*  sufficient  to  enable  the  Court  to  draw  a 
conclusion  of  fact  from  those  admissions^  But  it  ie  unnecessary 
to  go  into  that  part  of  the  statement.  The  special  verdict  here, 
eontains  nothing  which  would  enable  the  Court  to  draw  that  in- 
ference in  point  of  fact.  It  leaves  the  question  etacdy  where  ft 
orifrinally  stood;  and  the  Court  of  Session  ia  exactly  in  the  state 
of  information  upon  the  facts,  after  the  return  or  verdict,  in 
which  it  was  before  the  Jury  trial,  and  which  rendered  an  issire 
necessary  for  its  information^  I  have  already  fully  explained 
how  this  is,  and  proved  that  the  special  case  or  verdict,  by  sayiAg 
nothing  of  the  Nith's  boundary,  leaves  the  whole  question  as  it 
stood  on  the  face  of  the  issue.  In  mv  humble  opinion,  mtfch  of 
this  confusion  and  miscarriage  arose  from  the  inartificial  and  er- 
roneous frame  of  the  issue,  which  raised  a  question  not  as  to 
the  Solway,  but  the  Nttb,  and  only  let  in  the  qaestioA  really  ifk 
dispute  as  to  the  boundary  of  the  Solway,  by  the  introduction  of 
the  words  •*  wrongfufly*  and  "  injuriously,"  words  tending  by 
implication  to  rniiie  the  point,  which  should  have  been  plainly 
and  distinctly  raised  in  terms,  int.,  whether  or  not  the  locus  in 
quo  was  within  the  exception  of  the  Statute,  that  is,  within  the 
Solway  water's  boundary.  The  Court  below  did  not  take  this 
view  of  the  case,  but  proceeded  to  dispose  of  the  question.  Im- 
mediately,  however,  their  Lordships  found  the  difficulty  in  which 
they  were  involved,  by  the  want  of  materials  in  the  special  case 
on  which  to  form  their  opinion ;  and  all  their  eflfbrts,  of  course, 
were  unable  to  extricate  them  from  the  difficulty*  because  they 
would  not  discover  the  findings  of  fact  necessary  for  the  deter- 
mination of  the  question.  They  only,  as  I  think,  arrive  at  their 
conclusion  in  the  respondent's  favour,  by  supposing  wbat  is 
clearly  not  in  the  statement ;  and  is,  for  the  reasons  I  have  given, 
to  be  held  as  whoHy  excluded  from  that  statement,  nomely,  that 
within  the  boundary  of  the  Nith  means  beyond  the  boundary  of 
the  Solway;  in  other  words,  that  the  kppellant  admitted  in  terms, 
that  his  fishing  was  out  of  the  Solway,  being  the  only  matter  in 
dispute,  in  which  case  there  could  have  been  no  question  for  the 
Court,  either  of  law  or  of  fact,  to  determine.  The  party  would 
have  signed  a  judgment  against  himself.  One  of  the  learned 
Judges,  indeed,  introduces  a  new  view  of  the  case,  by  supposing 
as  a  fact,  that  the  water  of  the  Solway  means  something  differ- 
ent from  the  Frith  of  Solway.  But  I  can  see  no  warrant  for 
this,  liecuuse  it  is  quite  certain  that  there  is  no  suefa  thing  in  the 
finding  or  special  case ;  and  no  man  ever  heard  of  the  proper 
name  of  Solway,  except  as  designating  the  Frith  or  arm  of  the 
sea,  there  being  no  river  of  that  name.  It  must,  as  I  apprehend, 
be  taken  to  mean  that  part  of  the  Solway  Frith,  which  is  within 
the  bounds  of  the  fresh  water  that  flows  into  it.  I  can  give  it 
no  oiher  meanfng.  All  this  appears  entirely  a  question  of  fact : 
It  is  a  mere  question  of  boundary,  of  the  boundaries  of  a  fishing, 
and  whether  or  not  these  Were  within  the  water  of  Solway. 
After  all  the  facts  are  found  or  agreed  upon,  and  among  others, 
whatever  facts  relate  to  the  name,  *'  Water  of  Solway,**  it  is 
very  possible  that  the  Court  may  sriTI  have  to  determine,  whether 
the  locfu  in  quo  is  in  the  district  which  the  provito  in  the  Statute 
denominate:*  the  Water  of  Solway ;  but  this  will  then  be  purely  a 
question  of  construction,  which  at  present  it  is  not,  or  at  least 
at  preiienr  there  are  rio  materials  in  fact,  on  which  the  Court  can 
deal  with  it  as  a  matter  of  construction.  Thus*  it  is  possible 
that  evidence  may  be  grven  of  the  name.  Water  of  Solway,  having 
in  all  times  past  been  used  to  denote  one  known  position  of  the 
Solway  Frithr  or  the  fresh  water  neighbourhood  bordering  upon 
and  adjoining  to  tbe  Frith.  That  would  at  o^ce  dispose  of  the 
case  aa  a  boundary  question ;  but  other  circumstances  short  of 
auch  evidence  may  also  be  found*  to  enable  the  Court  consis- 
tently and  clearly  to  say,  whether  the  locut  in  quo  is  in  tbe  Sol- 
ivay  or  noi.     All  that  relates  to  the  neighbourhood,  and  to  the 


nkme,  and  to  the  sea,  and  to  the  river,  may  be  examined  with 
adviantage  to  the  ascertaining  of  the  point,  does  or  does  not  the 
lotfuM  in  quo  lie  within  the  Solway  water  7    I  therefore  think 
(hat  the  cause  must  be  remitted,  with  directions  to  try  the  issue, 
framed  as  I  have  already  stated, — **  Whether  or  not  tbe  defen- 
ders did  fish  salmon  by  stake-nets,  or  other  fixed  enpnes,  or 
erect  or  use  such  nets  or  engines,  for  the  purpose  of  fishiDg  sal. 
mon  within  tbe  waters  of  the  Solway,  to  the  damage  of  tbe  par. 
suers  ?**     If  any  finding  on  the  Nith  is  deemed  desirable  by  tbe. 
Court,  then  there  may  be  retained  the  first  of  the  present  inm. 
striking  out  the  words  **  wrongfully,**  *'  or  cause  to  be  erected,' 
**  or  caused  to  be  used,*  and  *<  loss,*'  '*  injury  ;**  caused  to  be  it 
unnecessary, — if  a  man  causes  a  certain  thing  to  be  done  in  hv, 
he  does  that  thing.     But  then,  two  other  issues  most  be  idded, 
in  thctte  words:— 2.  Whether  the  stake-nets,  or  other  ttipw% 
if  any,  erected  or  used  by  defenders  for  fishing  salmon<  wen 
within  the  water  of  the  Solway?    a  Whether  the  place  on 
which  the  stake-nets,  or  other  engines,  if  any,  erected  or  Qsf4 
for  fishing  salmon  bv  the  defenders,  being  within  the  boondsef 
the  Nith,  was  within  or  without  the  bounds  of  (be  water  of 
Solway?"    That  this  House  can  remit,  for  tbe  purpose  of  hiT- 
ing  another  issue  tried  is  clear.  Tour  Lordships  did  so  in  the  grat 
case  of  Duff  v,  fife,  I  believe  more  than  once, — once  I  kiMv, 
and  seven  issues  having  beeit  before  tried,  whtch  pat  all  theeii- 
denee  in  tss«e,  had  faUed  to  produce  a  verdict  of  any  ose,  ooe 
competent  issue,  in  the  nature  of  a  decreet  act,  never  irai  tab- 
stituted  in  their  place  by  this  House.     Nor  does  the  sdmission 
and  consent  of  the  parties  here,  at  all  limit  our  power  to  do  m. 
For  if  parties  ecu  only  agree  on  admissions,  which  lesre  tke 
matter  of  fact  just  as  much  in  dispute  aa  before  the  trisl  or  pro- 
eeeding  commenced,  we  can  have  no  course  left,  but  to  require 
either  further  admissions,  or  the  verdict  of  a  Jury,  which  ihill 
find  the  necessary  faets.     The  Court  below  bave,  from  the  ae. 
cessity  of  tbe  case,  in  which  the  imperfect  Terdiet  hsd  pM 
them,  drawn  a  conclusion  of  fact  upon  dalo,  which  give  as  no 
means  of  determining  whether  they  were  right  or  wrong.   Thej 
may  have  been  rifdit ;  but  we  cannot  say  so.     The  Jataare 
Act,  6th  Geo.  IV.  cap.  ISO,  provides^  in  tbe  83d  seetisiffot 
the  case  of  admissions  by  the  parties,  which  shall  preclade  the 
trial  of  an  issue  framed  and  setdet^  but  it  gives  no  power  to  the 
Jury  Court,  as  I  read  the  enactment,  even  with  conseat  of  tbe 
parties,  to  bold  the  whole  issue  a  question  of  law,  and  send  k 
Imek  to  the  Court  of  Session,  in  the  shape  in  which  it  wu  tnt 
down  by  that  Court  for  trial.     It  only  enables  the  paAies,hy 
admissions  of  fiict,  to  preclude  the  necessity  of  trial.    Tbe$c^ 
tion  excludes  all  review  by  appeal,  but  in  one  only  event,  and  i> 
one  only  kind  of  question  arising.     In  case  the  parties  tlnH 
differ  on  the  matters  of  fact,  but  agree  that  a  preliminary  notttt 
of  law  should  be  decided  before  the  trial  of  tbe  issue,  or  in  rm 
one  party  requires  this,  the  other  resisting  it,  then  this  pfwi^ 
determination  being  obtained,  shall  not  be  appealable,  otbervia 
indeed  the  trial  must  be  stopped.     I  have  gone  more  at  \e^ 
into  this  ease,  because  the  decision  below  was  unanimoualy  ff^ 
noonced  ;  and  consistently  with  that  profound  respect  for  tke 
learned  Judges,  which,  in  common  with  your  Lordships,  I  li* 
ways  entertain,  I  was  tiound  to  justify  my  differing  in  opbnca 
with  them.     It  is  very  possible,  that  the  further  inqoi^  n>7 
fail  to  show  facts  sufficient  to  justify  either  the  Jury  in  dnviif 
a  clear  and  satiRfactory  inference,  in  point  of  fiact,  or  tbe  Coart 
in  deducing  satiitfactorily  an  inference  of  law.     This  is  a  fate  bf 
no  means  peculiar  to  the  present  question.     But  the  TCgnhiirf 
of  our  proceedings  in  Jury  trials,  seemed  to  require  the  eoam 
which  I  have  ventured  to  recommend,  and  which  I  now  more 
your  Lordships  to  take. 

Ordered  aecordingly. 

Macdoogall  aniKBainbridge,  AppdUtnU*  &>^icAorf.— Spotbi' 
woode  and  Robertson^  Betpondeni't  iSo/tettors.-^G.i'.] 
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I5th  April  1835. 
House  of  Lords. — (G.  D.) 
No.  S71«-^SiR  Windham   CAR'MfcifABL    Anstru- 
THRir,  AppellanU  v.  Mrs  MARfioN  Anstrvt^er 
and  HCrsBANl),  Respondents. 

Collation — Heir  and  Ezecutor-^Entail — An  heir  ofenlatlf  who 
fooi  ai  »amttini(e  heir  ofhne  and  one  of  the  neare$t  ofkin,  hating 
been  held  by  the  Court  of  Session  not  emitted  to  a  share  of  the 
personal  estate  of  the  deceased,  without  colliding  his  life  interest 
ia  the  heritable  estates,  to  which  ke  had  succeetled  as  heir  ^tailzie 
and  of  line — case  remitted  for  fartke^  consideratiein^ 

The  lale  Sir  John  Carmiebae^  AnstriKher  died  at 
Eton  oiTSIgt  October  18dl>  and  ehe  laccesnion  to  the 
title  aird  hi9  extensive  entailed  estates,  devolved  on 
his  uncle',  the  appellant,  as  his  heir  of  entail*,  and  also 
bis  heir  of  line.  The  respondent  (the  aunt  of  the 
deceased)  wasi  aboat  to  es^ede  comfiirmation  to  hts  exe- 
cQtrjT,  amounting  tcr  upwards  of  jB60|000,  when*  the 
appellant  claimed  od)9-haIf  of  the  execntr]^  withoilt 
Gollatioln.  In  these  ctfcumstancefli;  sequestration  Vas' 
applied  for  and  awarded  of^the  personal  estate,  that 
the  sanaie  might  be  put  finder  proper  nmnagement ; 
and  Mr  Donald  Lindsay,  accountant  in  Eklinburgh, 
was  appointed  judicial  iketor  thereon,  find  a  multipie^ 
poindino;  raised  in  his  name,  in'  whitoh  both  pitrtieif 
\s^rQ  called  as  defenders. 

The  Lord  Ordinary  (Medwyn)  made  avismndum, 
on  cas^,-  to  the  Sefeond  Ditision  of  the  Court,  who^ 
onSStb  Noriember  ISS^,  pronounced  the  following 
interlocutor : 

'*  Find,  that  in  the  process  of  miiUipIepoin'ding',  the  clalntknt,- 
Sir  Windham  Carmichael  Anstruther,  cannot  claiin  any  share 
in  the  ejtecutry  of  the  late  Sir  John  Cannichael  Anstruther', 
without  prerioitsly  collating  the  heritage,  to  which,  as  heir  of 
Sir  John,  he  has  succeeded.  Find  Mrs  Marion  Anstruther  and 
her  busband  entitled  to  expenses  of  process,*'  &c. 

The  app^hmt  appealed  against  this  interlocutor. 

Lord  Brougham  said,  My  Lords,'  I  stated,  when  this  case 
was  argu^  this  morning,  that  as'  the  Little  6^ilmoar  case  bad 
been  decided  in  1809  b^one  branch  of  the  Court  without  the 
concurrence  of  the  other,  and  as  the  present  decision  had  been 
pronounced  only  by  one  of  the  Divisions  without  consulting  the 
other  ^dges,  it  would  be  highly  expedient  to  have  so  highly  im- 
portant a  doctrine  as  is  inyolve^  in  the  question  finally  establish* 
ed  after  it  should  hate  been  snbmitted  to  the  wbole  Court. 
This  was  at  once  acceded  to  by  the  learned  counsel  for  the  re* 
spondents.     The  consequence  was,  that  your  Lordships  did  not 
continue  to  bear  the  argument    9b  many  serious  doubts  bad  sug<^ 
gested  themselves  to  my  mind,  that  I  Stated,  at  tWo  o'clock,  my 
wish  for  an  opportunity  of  entering  at  some  length  into  a  stattf<^ 
roent  of  those  difficulties,  in  order  that  a  clearer  view  might  be 
taken  below,  and  a  more  satisfactory  result  might  be  obtained 
from  remitting  the  cause.  I  added,  that  it  was  very  desirable  that 
any  statemeitt  I  might  make  should  be  ffnt  in  an  authentic  form, 
and  that  I  should  therefore  prefer  adjourning  for  two  hoort  in 
order  to  bare  an  opportunity  of  reduting  my  observations  to 
writing,     f  have  now  endeavoured  to  do  so  as  well  as  the  short- 
ness of  the  time  Would  enable  me,  and  I  shall  read  to  your 
Lordshipis-  tbb  grounds  on  which  1  propose  that  this  case  tfhail 
be  remittedV  stlEitingi  at  the  same  time,  that  as  I  have  not  bad  an 
opportunity  of  looking  into  the  case  before  this  morning,  and  as 
my  noble  and  learned  friend,  the  Lord  Chief-Justice,  who  heard 
but  a  small  portion*  of  the  case  yesterday,  bad  no  opportunity  of 
referring  to  cases  dtied,  it  is  Very  possible  that  I  may  have  over- 
looked some  material  points.     My  Lords,  the  present  question, 
confessedly  one  of  great  importance,  and  of  which  I  regard 
the  difficulty  as  not  inconsiderable,  arises  out  of  that  provision 
of  the  Scotch  law,  which  enables  the  heir,  who,  but  for  his  iw- 
beriting  the  real  estate  of  bis  ancestor,  would  have  taken  a  sbaie 


in  the  personal  propei'ty  among  the  next  of  kin,  to  take  that  share 
as  one  of  the  children  or  other  heirs  in  mohHiims  at  his  eleetion» 
but  only  upon'  pnying  the  price  by  bringing  in  his  inheritance  as 
part  of  the  whole  fimd  or  succession,  and  letting  it  be  divided 
with  the  heifs  in  mohUihss,  The  law  regards  the  succesatoa 
in  all  cases  as  two-fold — heritable,  which  goes  to  the  heir,  ex- 
dading  the  other  next  of  kin,^«nd  moveable  which  goes  to  the 
other  next  of  kin,  excluding  the  heir.  But,  as  the  latter  is  the 
person  peculiariy  fevoured  by  the  law*  and  as  this  preference 
might  operate  to  his  detriment  rather  than'  his  advantSge,  were  it 
eonfined  in  all  cases  to  the  real  estate,  an  optiob  or  election  is 
giiten  him,  by  which  he  may  be  no  worse  oif  than*  the  other  next 
of  kin,  tboogh  be  shall  not  be  better  off  than  they,  if  he  elects 
to  interfere  with  this  fund,  and  so  he  must  let  them  share  hisi 
land  if  he  is  to  share  their  gear.  Nothing  can,  therefore,  be  more 
just  or  fair  than  this  fundamental  principle  upon  which  the  doc* 
trine  of  collation  rests,  always  assuming  it  to  be  right  that  the 
beir  should'  have  the  preference  as  regards  real  estate,  a  pre* 
ference  which  excludes  the  other  next  of  kin  from  any  eleetioil 
as  against  him,  while  it  gives  him  his  oprion  as  against  ChenlL 
That  preference  rests  upon  feudal  prindples,  and  may  be  unjust 
in  itself,  but  upon  the  injustice  an  undeniable  equity  is*  grafted^ 
The  equitable  view  of  the  subject,  which  gave  rise  to  this  doe- 
trine,  has  been  carried  so  far  as  to  require  an  heir  dairoing  hi^  ' 
share  of  persenalty  to' collate  even  real  estate  to  whieh  he  sue- 
ceeds  in  another  coontnr,  This  point  was  first  consideeed  in 
1817/ in  the  esse  of  mbertson  vj  Maevean  (in  the  Faculty 
Collection)/ where  the  Court,  af^er  two  opposite  judgments  by 
two  Lords  Ordinary  (Lord  Balgray  and  Lord  Alloway>,  held  it 
clear  that  a  party  claiming  legitim  in  Scotland,  must  collate  the 
Jaoudca  estate  to  which  he  had  succeeded  from  the  same  intet^ 
tate  who  left  the  moveables.  This  seems  to  be  a  considerable 
stretch  of  the  prindple,  and  it  was  admitted  to  be  then  first  de- 
cided. Would  it  not  fbllow  from  the  rale  there  recognised,'tliat 
if  a  youngest  child  in  Scotland  succeeded  to  lands  of  the  tenure 
of  *'  borough  English,**  in  Middlesex;  he  must  bring  these  lands 
into  the  common  fund  before  he  could  take  his  legilraror  legal 
provision,  for  though  ^fuoad  personalty,  he  is  a  yomiger  child;  yet 
in  England  Where  the  land  lies,  he  ie  ^^uaei  eldest ;  be  is  heir 
here  as  much  as  Kobertson  war  in  Jamaica,  for  heir  is  nomtn 
pMi,  and  does  not  denote  one  child  more  thaw  another.  Does 
not  this  show  the  difficulty  of  holding  that  land  situated  in  a 
foreign  country,  and  dealt  with  and  descending  according  to  a 
foreign  law,  is  to  be  regaided  as  if  it  were  under  the  control  of 
the  Scotch 'law  ?  Notwithstanding  this  rigour,  however,  in  ap-' 
plying  the  prindple,  and  maUng  the  heir  pay  the  price,  it  never 
was  contended  that  equality  is  to  be  worked  out*  between  the 
next  of  kin  at  all  hazards,  and  that  whatever  thehdr  hes/and  how- 
ever it  may  have  come  to  hinr,  be  most  bring^  it  into  the 
common  stock:  The  real  estate  coming  to  him  from  the  fa- 
ther or  other  ancestor,  whoae  personal  property  is  iit  qliestion, 
is  all  that  he  can  be  requited  to  collate,  and  I  presume,  upon 
a  prindple  of  presumed  intention,  that  the  father/  who  might 
otherwise  have  disposed  of  his  personal*  estate,  died  intes- 
tate, and  left  the  law  to  dispose  of  his^  substancCf  believing  the 
heir  would  take  the  land  and  the  rest  of  the  gear,  but  that,  bad 
be  supposed  the  hdr  would  elainf  upon-  the  gear,  he  would  have 
made  another  arrangement  of  his'property.  This,  too,  accoonttf 
for  the  collation  being  confined'  to  intestate  successioD,  and  fdr 
the  rule  admitted  to  be  settled,  that  if  the  heir  takes  nothing  by 
inheritance,  he  needs  not  eollaie  what  eomes  to  him  firom  a  i^ 
moter  ancestor,  even,  it  is  said,  where  the  immediate  aneesior 
who  left  the  personalty  behind  him,  was  liferenter  of  the  land^  so 
that  his  death  opened  the  succession  to  the  heir.  This  principle 
it  is,  that  raises  my  first  difficulty  as  to  the  provision/ supposed 
by  the  judgment  to  exist  in  Che  hiWf  ar  regulating  the  present 
question.  For/ if  the  heir  taking  nothing  in  land  from  the  last 
ancestor,  owners  of  the  personalty,  needs  not  collate,  merely  be- 
cause he  takes  nothing  in  land  from  that  ancestor,  why  should 
he  collate" in  a  case  where  confessedly  he  takes  just  as  little/ 
Namely,  where  be  succeeds,  but  succeeds  not  as  hdr  of  line^'but 
as  heir  of  talbeie,  has  no  privity  with  the  last  heir  of  tailsie, 
would  in  no  way  be  either  helped  or  hurt  by  any  thing  xhat  pre- 
decessor could  do,  and  takes;  as*  regards  him,  by  a  dtle  altogether 
as  singular  as  if  be  bad*  received  the  estate  from  a  stranger,  iw 
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which  case,  it  must  be  adiipitu?4*  no  queaCion  at  all  could  have 
arisen  upon  coUation,  whether  the  estate  was  entailed  or  not 
It  may  indeed  l^  said  that  the  ancestor's  presumed  will  as  the 
peraonaUy,  is  hene  the  ground  of  requiring  collation  to  be  made 
by  the  heir  of  tailsie.  But  why  is  there  more  presumed  inten- 
tion in  this  case  than  in  the  last  one  put,n^unely,  that  of  a  tailzied 
estate  coming  to  the  heir  through  the  last  ancestor,  owner  of  the 
personalty,  atid  coming  by  the  fact  of  his  decease?  Surely  he 
may  be  supposed  to  hare  had  this  advanjcemenjt  in  fortune  also 
in  his  ere,  and  it  may  be  said,  that  had  he  thought  the  heir 
would  claim  on  the  gear,  he  would  have  willed  it  *way  to  the 
younger  branches,  because  he  l^new  full  well,  that  the  same  erent 
which  left  the  goods  and  chattels  to  them  left  the  lands  to  the 
eldest  branch ;  and,  indeed,  the  same  argument  from  presumed 
Attention  would  apply  to  the  case  of  real  estate  coming  from  a 
mere  stranger,  but  which  the  immediate  ancestor,  owner  of  the 
gear,  knew  would  so  descend  upon,  and  provide  for  his  heir. 
The  next  difficulty  which  I  have  felt,  is  akin  to  the  former. 
The  law  has  undoubtedly  laid  down,  that  an  estate  coming  to 
pne,  though  by  oonrejrauce,  must  be  collated,  provided  it  be  such 
as,  but  for  tlw  conveyance  or  destination,  would  at  all  events 
have  come  to  the  heir,-»an  estate  to  which  he  was  alwqui  »uc^ 
gesstaruf*  Vow,  granting  that  this  is  settled  in  the  case  of  one 
taking  the  fjpe  by  destination  to  which  he  would  have  snoceed- 
ed  at  any  rate  by  descent ;  and  granting,  even  the  more  general 
proposition,  that  whatever  interest,  whether  fee'>6imple  or  fece 
tail^  or  any  other  more  restricted  interest,  a  person  takes  by  8in# 

i;ular  title,  he  must  collate,  pmrided  he  would  hare  taken  it  by 
nheritance  in  the  event  of  no  such  destination  having  ever  been 
made  In  l^is  fayour ;  still  I  do  not  see  that  this  proposition,  and 
it  is  a  pretty  large  one,  ean  -cover  the  case  of  a  person  taking 
under  a  tailsie,  or  as  heir  of  tailzie,  an  estate  which,  but  for 
there  having  been  a  tailzie,  he  would  have  taken  as  heir-at-law* 
We  seem  here  to  be  confounding  two  very  different  things.  We 
suppose  the  capacity  of  heir  of  tailzie  tu  be  lost  and  emerged  in  that 
of  heir  of  line,  because  the  same  individual  happens  to  be  clothed 
ivith  both  characters,  and  we  also  suppose  that,  because  the  estate 
which  is  tailzied  is  also  an  estate  which,  but  for  the  entail, 
would  have  desfMnded  upon  the  heir  of  tailzie  as  heir  of  line, 
therefore  the  same  tailzied  estate  is  in  the  same  person  in  both 
his  different  capacities ;  in  other  words,  that  he  takes  in  one  way 
pnly  what  he  would  bare  taken  iu  another,  had  there  been  no 
entail  to  interfere  with  the  suceession.  If  this  were  true,  no 
^oubt  the  principle  of  collation  would  apply,  and  all  the  grounds 
which  can  be  urged  for  it  would  exist  here ;  but  it  is  neither  true^ 
nor  any  thing  like  the  truth.  The  heir  of  tailzie,  as  such,  may 
be  the  same  person  with  the  heir  of  line,  but  as  regards  the 
lestale  tailzie,  he  stands  in  a  perfectly  different  position,  and  the 
liatacej  tailzie,  and  which  he  enjoys  under  the  entail*  is  not  at 
all  that  which  he  would  have  taken  by  succession.  By  succes- 
eion  he  would  have  taken  a  fee-siibple  with  ell  its  incidents,  the 
absolute  liberty  of  enjoymeoC  aiif  dealing  with  it  during  hie 
iife,  and  leaving  it  ifFter  his  death,  'i  By  the  tailzie  he  only  takes 
the  estate  tied  up  in  every  way,  both  as  to  enjoyment  and  as  to 
euccessioB.  t  He  takes  the  fee  from  one  who  might  have  given  it 
•us  he  chose-^e  takes  the  eotailed  estate  from  on^  who  was 
Jiimself.  tied  up,,  supposing  him  to  be  only  heir  of  entaiK 
He  takes  the  foe  from  the  immediate  aucestor,— he  takes 
the  tailzied  estate  from  some  one  else.  He  waa  not  al(oqta 
si^cetMurut  tu  I  he  some  thiug  which  he  took  under  the  en«> 
tuil,  but  to  have  taken  a  fee*«imple  by  auocessaon,  so  that  the 
doctrine  upnn  the  ground  of  aUoqui  auccenuruM,  when  accurately 
examined,  does  not  appear  at  all  to  decide  the  question.  If  he 
is  bound  to  collate  exactly  what  he  wonld  have  taken  by  descent, 
then  let  him  collate  the  £ee  which  he  would  have  taken  had  there 
been  no  entail ;  but  the  fee  he  cannot  collate,  for  he  has  it  not. 
Does  nut  tbis  show,  the  difficulty  of  applying  the  rule  oi  alioqui 
'^uccessitrus,  as  the  goyerning  principle  or  decisive  test  in  this 
case?  But  a  subtle  kind  of  argument  appears  to  be  raised  in 
order  to  meet  this  difficulty.  It  is  said  that  the  heir  of  tailzie 
tal^es  a  portion  of  the  fee  which  he  would  at  .any  rate  have  suc- 
ceeded 40,  and  that  this  portion  being  common  to  both  his  capa- 
city of  heir  of  tailzie  and  heir  of  line,  he  must  collate  to  that 
c^atent  as  ukoqui  succcMuriu,  Thus,,  it  is  oonsidered  that  he 
WHS  uUoqui  sifccr^iurui  to  a  thing  composed  of  two  parts,  the 


liferent  and  the  fee;  that  by  the  tailzie  he  takes  one  of  those 
two  parts,  the  liferent,  and  that  therefore  he  must,  as  atiogui  mc- 
cessurus,  collate  this.     Now,  though  I  will  not  deny  the  force 
of  this  observation,.  I  must  observe  itsrepugnacy  to  the  doctrine 
of  a  Scotch  entail,  iPor  it  rather  resembles,  and  veiy  closely,  our 
English  doctrine  of  ^mainders  and  particular  estates.    A  Scotch 
entail  IS  a  succession  of  fees  to  be  successively  enjoyed,  not  i 
carving  out  of  one  estate  or  interest  into  a  number  of  portions  to 
be  vested  immediately,  but  to  be  successively  enjoyed,  and  there- 
fore, consistently  with  that  Scotch  law  doctrine,  you  can  hardly 
hold  that  the  heir  was  alioqui  tuccetsurui,  unless  the  kind  of  fee 
which  he  took  under  the  tailzie  was  exactly  the  same  with  that 
which  he  would  hare  taken  by  inheritance.     Perhaps,  indeed, 
the  best  support  of  the  present  decision,  and  of  the  case  of  Little 
Gilmour,  is  to  be  found  in  the  principle  of  the  heir  of  tailzie 
taking  a  fee,  only  restricted  in  so  far  as  it  is  tied  up.    But,  again, 
he  takes  not  a  fee-simple,  to  which  he  is  alioqui  tueeetturut,  but 
a  fee- tail,  to  which  he  never  would  have  by  inheritance  succeeds 
ed  at  all.     Let  us  now  consider  shortly  the  ease  of  an  heir  of 
tailsie  under  a  simple  destination,  one  holding  by  a  tailzie  with- 
out the  fencing  clauses.    He  takes  no  fee,  that  is,  no  fee-simple, 
nor  any  thing  like  it,  but  a/Sfo  dum  talliatum,^'B»  both  the  old 
laws  of  England  and  of  Scotland  term  it,^a  fee-tail.     Ue  is 
not  validly  prohibited,  it  is  true,  from  converting  it  into  a  fee« 
simple,  as  in  England,  by  fine  and  recovery,  and  the  conveyanree 
substituted  of  late  for  that  proceeding.     So,  in  Scotland,  by  con<« 
veyance,  he  may  convert  his  right  into  a  fee,  or  in  Scotland  he 
qiay,  without  any  such  process,  validly  deal  with  it  as  a  fee  in 
vnoa\  particulars,   but  until  he  does  so,  until  he  suffers  a  re- 
covery here,  or  otherwise  affects  it  In  Scotland, — that  is  so  long 
as  he  does  nothing  but  enjoys  it, — he  has  only  a  fee-tail.     Now, 
shall  he  be  called  upon-^and  this  I  beg  to  press  particularly),— 
9hall  he  be  called  upon  to  collate  the  whole  eorput  of  this  estate, 
or  only  the  portion  which  he  takes  by  force  of  the  entail,  that  is 
the  fee-tail  ?    So,  were  there  colhition  in  the  English  law,  would 
the  tenant  in  tail  with  us  be  obliged  to  suffer  a  recovery  for  the 
purpose  of  vesting  the  fee  in  the  common  fund,  and  dividing  it 
with  the  personalty  ?     This  is  my  first  difficulty  on  the  present 
point.     But  another  is  akin  to  it :  Suppose  him  to  have  done 
something  to  bar  the  remainders  over  in  England,  or  in  Scotland 
to  burthen  the  estate,  and  cause  to  be  evicted  or  otherwise  in- 
jured,  the  succeeding  heirs  of  tailzie,  I  ask,  whist  is  he  to  collate  ? 
That  is  a  question  I  wish  very  specially  to  haye  reaotved.     Sup- 
posing him  actually  to  have  done  something  which  he  can  do  ia 
Scotland,  there  being  no  fencing  clauses,  something  which  in 
England  he  might  do  by  suffering  a  recovery,  if  he  is  tenant  io 
tail,  but  which  I  have  already  shown  he  could  not  be  compelled 
to  do ;  but,  supposing  him  actually  to  have  done  this,  and  vetted 
in  himself  thereby  a  larger  estate  or  interest, .  I  ask  what  it  is 
that  he  is  to  collate  ?    And  I  think  the  answer  to  that  question 
will  bear  very  materially  upon  the  principle  of  these  caaea,  I  ask 
what  is  he  to  collate — the  estate  tail,  such  as  he  has  made  it, 
or  the  estate  tail,  such  as  he  received  it  froqa  his  ancestor,  or 
through  his  ancestor,  the  owner  of  the  fund  ?  This  is  a  question  of 
^me  nicety,  and  I. do  not  see  how  it  is  to  be  dealt  with  upon  the 
principles  which  have  governed  the  decision  in  these  cases ;  for 
surely  it  would  be  going  a  great  way  to  hold,  that  he  must  col- 
late, not  only  what  he  got  under  the  pntail,  but  what  he  made  of 
that  since  he  came  to  It,  and  which  no  power  on  earth  could 
have  compelled  him  to  make  of  it,  namely,  a  fee-simple.    Again, 
what  shall  be  said  of  one  who  takes  an  estate  bj  purchase  for  a 
valuable  consideration?     Suppose  the  heir  buys  the  estate  to 
which  he  was  aliogui  si^cceasuruh,  it  is  agreed  on  all  hands  that 
he  is  not  to  collate  that.     And  yet  how  can  an  heir  of  tailzie,  in 
contemplation  of  law,  be  said  to  be  other  than .  a  purchaser  ? 
But  the  value  given  is  said  to  make  the  difference, — rvalue,  how- 
ever, in  law,  in  not  merely  money  had  or  land  changed.    Marriage 
is  just  as  binding  a  consiaeration,  and  a  consideration  just  as  valid 
to  exclude  the  claims  of  subsequent  hdfs  or  onerous  creditors  as 
money  price.     Then,  suppose  the  heirs  of  tailzie  and  provision 
to  take,  under  a  marrii^e  contract,  estates  to  which  they  were 
alioqui  auccessuri,    why  are   they  to  collate  more   than   heirs 
who  gave  value  in  money?     They  may  not  have  given  the  cun- 
sideratiun  themselves,  but  their  puren)La,yr  other ^ancestorn,  who 
cuntructed  the  roiuriuge  upon  the  faith  jji  this  settlement  gave 
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value,  executed  the  bigbest  and  most  binding  coDsidcration  known 
to  the  law.  We  may  put  a  case  of  every  day*8  occurrence — a 
settlement  by  which  the  father,  on  bis  son's  marriage,  makes 
bim  heir  of  tailzie  and  provision  failing  himself.  Then  the  son 
must  collate  this,  though  be  has  given  just  as  high,  if  not 
a  higher  consideration,  than  if  he  had  paid  a  sum  of  money, 
io 'respect  of  which  his  father  had  executed  an  entail,  mak- 
ing him  the  disponee  and  institute.  It  is  admitted  on  all 
bands  that  be  is  not  to  collate,  if  the  father  sells  him  an  estate, 
though  as  eldest  don  and  heir-at-law,  be  was  alioqui  tuceessurus* 
Then  bow  is  he  bound  to  collate  that  which  he  takes  by  mar- 
riage-contract, being  made  the  disponee  in  consideration  of  bis 
intended  marriage?  My  Lords,  I  have  stated  these  difficulties 
without  pretending  to  say,  that  they  weigh  against  the  decision 
under  review,  so  as  to  make  me  thinks  it  erroneous.  But  they 
make  me  anxiously  desire  farther  light  upon  its  principles  than  I 
can  find  in  the  reasons  of  the  learned  Judges  by  whom  it  was  pro« 
liounced.  Their  Lordships  rely  entirely  upon  the  Little  GiU 
mourcase,  which  is  entitled  to  very  great  deference,  no  doubt, 
both  as  baring  been  been  most  ably  supported  in  argument,  and 
as  having  now  stood  for  above  a  quarter  of  a  century  uiiimpeach- 
ed  by  decision,  though  how  far  approved  and  how  far  acted  on  in 
pr-rictice,  we  are  not  informed.  The  able  argument  of  Lord 
Mcadowbank  in  that  case,  full  on  many  points,  does  not  give  me 
the  light  I  desiderate  upan  fhe  points  to  which  I  have  adverted, 
and  which  I  deem  the  main  difficulties  that  encumber  this  ques- 
tion. Nor  can  I  close  my  eyes  to  the  manner  in  which  a  very 
bi^'b  authority,  Mr  Erskine,  treats  the  suliject.  Though  be 
gives  no  very  explicit  opinion  upon  the  general  question,  and  re- 
fers chiffiy  to  the  case  of  there  being  beirs-portionerv,  one  of 
whom  is  made  an  heir  of  tailzie,  and  to  the  decision  of  Ricart  v, 
Hicarts  in  1720.  yet  he  so  expresses  himself  as  to  leave  no  man* 
hvT  of  doubt  in  my  mind,  that  the  rule  in  the  Little  Gilmour  case 
would  have  been  to  him  a  great  surprise.  Lord  Meadowbunk, 
ill  his  able  and  ingenious  argument  on  that  ease  of  Kicart  v. 
Hicarts,  doeai  in  no  way  meet  the  authority  of  Mr  firskine,  nor 
the  reason  assigned  by  the  learned  commentator  for  that  decision, 
namely,  that  the  beir-^portioner  succeeding  to  the  heritage  by  the 
father's  entail  or  destination,  takes  from  one  bavini^  full  power 
over  that  heritage  as  well  as  over  the  moveables, — a  reason  just 
us  applicable  to  a  son  upon  whom  the  father  entails  lands  to 
which  he  was  alioqui  iuccessurus.  It  is  certain  that  the  learned 
Judges  have  stated  the  Little  Gilmour  case  to  have  given  only 
the  same  law  with  former  decisions.  I  have  examined  those 
older  cases  witho«t  being  able  to  satisfy  myself  clearly  and  fully 
that  it  is  so.  The  «ase  of  ^1[ urray  a.  Murray  in  1678  comes  the 
nearest  to  it  without  touching  it,  while  the  case  of  Rue  Crawfurd 
V.  Stewart  is  far  from  going  to  that  extent  in  my  apprehension. 
M  for  the  Scotstarvit  case,  that  goes  much  further,  if  we  take 
it  to  its  full  extent,  and  further  than  I  conceive  any  one  would 
think  of  holding  to  be  law;  it  sanctions  the  position  that 
there  is  collation  wherever  the  heir  takes,  whether  alioqui  svccen- 
iuruf  or  not.  On  these  points  themselves,  however,  and  on  the 
question  whether  or  not  the  case  of  Little  Gilmour  wjis  one  of 
the  first  impression,  I  have  no  occasion  now  to  decide.  I  only 
Was  desirous  that,  in  sending  back  this  important  and  difficult 
question  to  the  Court  below,  for  the  benefit  of  further  discussion 
by  all  the  learned  Judges  than  it  has  yet  received,  either  now  or 
in  1809,  the  lights  in  which  its  merits  appear  to  me  should  be 
accurately  understood.  I  have  now  stated  to  your  Lordships,  as 
this  morning  I  purposed  to  do,  the  difficulties  I  felt  in  this  case. 
I  have  done  so  much  more  imperfectly  than  I  should  have  done, 
bad  a  longer  period  than  the  short  adjournment  of  the  House 
been  allowed  me  for  that  purpose.  I  have  only  now  to  move 
your  Lordships,  that  this  case  be  remitted  to  the  Court  of  Ses- 
6ion  for  further  consideration. 

The  case  waa  accordingly  remitted  for  further  con- 
sideration. 

Spottiswoode  and  Robertson,  AppellanCs  SoHcitors. Richard- 

Bou  and  Connell,  Respondents'  SoUcUors.-\G,D,] 


leth 'April  1835. 
House  of  Lords. -^(G.  D.) 
No.  872.— John  M'Taoart  and  Othzvls  (Kerr's. 
Assignees),  Appellants,  v.  William  Watson,  Re^ 
spondent* 

Cautioner,  Liberation  of —Bankrupt — Circumstances  in  which 
Md  (reversing  tbe  decision  of  the  Court  of  Session),  that  the 
cautioner  for  the  trustee  on  a  sequestrated  estate,  was  not  libera 
ated  by  alleged  negUct  on  the  part  of  the  commissioners^  in  de^ 
UcUng  fraud  and  maloersation  on  the  part  of  the  trustee. 

The  ci reams tances  of  this  case  will  be  found  attief 
Vol.  VI.  p.  205 ;  and  tbe  matter  of  law  will  be  «uffi« 
cientiy  understood  from  Lord  Brougham's  speech. 
Jeffrey  had  been  appointed  trustee  on  the  sequestrated 
estates  of  the  Gorbals  Spinning  Company,  but  on  bis 
becoming  bankrupt,  Kerr  superseded  him  io  tbe  office, 
and  assigned  the  claims  of  the  creditors  to  the  appel<« 
lants,  who  brought  an  action,'  concluding  first  against 
Robertson,  one  of  the  commissioners,  as  liable  for 
Jeffrey's  intromissions,  in  consequence  of  the  agree- 
ment between  them  to  share  the  commission;  and, 
second,  against  the  respondent  as  Jeffrey's  cautioner, 
and  liable  under  his  bond  to  the  extent  of  £1000. 
Lord  Mackensie  assoilzied  the  cautioner  Watson ;  and 
on  advising  a  reclaiming  note,  Lord  Glenlee  differed 
from  the  interlocutor,  but  the  Lords  Justice-Clerk 
and  Meadowbank  were  of  opinion  that  the  interIocn« 
tor  was  right;  whereupon  the  Court  (Second  Divi- 
sion), on  24th  January  1834,  adhered.  The  appollanta 
having  appealed  against  the  judgment  assoilzieing  the 
eautiuner, 

Lord  Brougham  SBid  (16th  April  1635), — My  Lords,  tbe  case 
of  Watson,  one  of  tbe  defendants  in  the  Court  below,  is  now 
alone  before  your  Lordships.     He  had  become  surety  for  Wil^ 
liana  Jeffrey,  the  trustee  on  the  seqoe«tnted  estate  of  tbe  Gorbals 
Spinning  Company,  and  had  given  tbe  usual  bond  for  Jeffrey's 
conduct  and  accounting  as  such  trustee.     By  tbe  Scotch  forms 
of  proceeding,  the  bond  is. not  given  to  any  individual  m  obligee^ 
but  it  is  an  obligation  to  tbe  extent  of  ^1000  by  the  trustee  and 
bis  cautioner  jointly,  and.  in  which  both  are  princi({ai  obligorsu 
As  the  condition  is.  that  William  Jeffrey  shall  faithfully  and  re- 
gularly discharge  bis  oiGce  of  trustee,  and  as  the  creditors  afters 
wards  chose  three  commissioners  to  act  for  tbem,  we  may  say,  in 
a  sense,  to  represent  them  in  their  dealings  with  the  trustee,  and 
in  some  sort  to  control,  or  at  least  to  superintend  his  proceedings, 
we  may  allow  it  to  be  held  that  those  creditora,  and  it  is  said  the 
commissioners  thus  appointed  by  them,  and  acting  on  their 
parts,  are  the  obligees ;  and  that  their  acts,  for  example,  in  re.- 
leasing  the  principal  obligor,  William  Jeffrey,  would  discharge 
Mr  Watson  bis  surety.     That  any  connivance  at  Jeffrey's  mis- 
conduct, and  any  act  otherwise  injurious  to  tbe  rights  and  equities 
of  the  surety,  Watson,  and  done  behind  his  back,  would  releu'e 
him,  as  much  as  if  the  bond  had  been  given  to  them,  instead  of 
being  left  indefinite  as  to  the  person  of  the  obligee.     We  are 
thus  making  the  most  favourable  supposition  possible  for  the  re- 
spondent, for  we  are  not  only  assuming  the  creditors  to  be  repre- 
sented and  bound  by  the  commissioners,  but  we  are  aUowiiig 
Watson  to  be  taken  as  a  surety  only,  whereas  be  is  a  principal^ 
being  a  joint  and  several  obligor.     William  Jeffrey,  by  a  series 
of  irregular  proceedings,  and  by  various  contrivances,  amount- 
ing to  fraud,  in  respect  to  the  sequestrated  estate,  was  found  ia 
arrear  on  bis  accounts,  to  the  amount  of  above  ^1000;  and  the 
appellant,  the. trustee  who  succeeded  him,  put  tbe  bond  in  sait 
against  Watson,  who  defended  himself  by  accusing  tbe  commia* 
sioners,  as  one  in  his  situation  is  very  ajit  to  do,  of  great  neglect 
in  their  superintendence  of  Jeffrey,— of  conniving  at  bis  mis^ 
conduct, — of  concealing  from  bim  tbe  several  matters*  which 
they  knew ;  and  of  generally  failing  to  discharge  their  duties 
under  the  Act  towards  tbe  .creditors,  which  the  respondent.! 
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Men  as  also  their  duty  towards  him*  in  bis  capacity  of  Willimni 
Jeffrey's  surety.  Almost  all  of  these  charges,  in  point  of  fact,  are 
denied  by  the  appellants.  Tbey  deny  all  knowledge  or  suspi- 
cion of  Jeffrey's  frauds,  which  were  indeed  for  the  most  part  so 
cunningly  devised,  as  to  escape  even  a  pretty  close  scrutiny.  Tbey 
deny  all  laches,  or  negligence  in  the  discbarge  of  their  own  office. 
They  only  admit  that  their  meetings  were  not  held  as  often  or 
as  reguUrly  as  the  Acts  direct,  and  tbey  also  allow  that  a  sum 
lodged  in  the  Royal  Bank  by  Jeffrey,  as  the  Act  requires,  was, 
¥ritb  their  privity  and  consent,  transferred  to  a  Glasgow  bank,  of 
which  one  of  themselves,  a  large  creditor  of  the  bankrupt,  was  a 
partner,  but  which  was  perfectly  solvent,  and  by  which  no  loss 
whatever  acCTued  to  the  estate.  Upon  this  latter  fact  admitted, 
I  have  to  obiierve,  that  it  was  roost  irregular  in  the  commis* 
aionert  to  allow  a  transfer  of  the  fund  from  one  of  the  three 
banks  expressly  named  in  the  Statute,  without  the  consent  of 
their  constituents,  the  creditors,  and  the  more  to  be  blamed,  that 
one  of  themselves,  or  his  banking  hoo!<e,  was  to  profit  by  the 
operation.  Had  any  loss  occurred  by  the  proceeding,  not  only 
would  Watson  have  been  discharged  from  all  liability  in  respect 
of  it,  but  the  commissioners  would  have  been  accountable  for  the 
whole  amount  of  it  to  the  body  of  the  creditors  at  large.  But 
no  loss  having  oc(:urred,  and  William  Jeffrey  having  done  no  act 
of  malversation  or  even  of  neglect  up  to  the  date  of  that  transac- 
tion, I  am  clearly  of  opinion  that  Watson  is  not  at  all,  at  least 
by  this  transfer,  discharged  from  his  obligatior;  in  respect  of 
Jeffreyi  as  regards  his  subsequent  proceedings.  I  beg  to  express, 
in  the  clearest  and  strongest  terms  which  1  can  employ  to  ex- 
press myself,  my  great  disapprobation  of  that  conduct  on  the  part 
of  the  commissioners,'  alfd  that.  Instead  of  its  being  any  thing 
like  a  vindication  or  an  extenuation  of  their  roiscondact)  that  I 
am  induced  to  recommend  to  your  Lordships  not  to  affirm  the 
judgment  on  that  ground ;  it  is  wholly  withont  excuse,  and  what 
they  have  done  in  favour  of  one  of  their  own  body,  is  by  no 
means  to  be  drawn  into  a  precedent,  to  be  so  as  to  itUow  such 
conduct  £o  be  permitted  Ify  any  Court  befof e  Whom  it  may  come. 
It  was  a  great  breach  of  duty  in  these  commissioners,  and  tf  any 
the  slightest  reason  had  appeared  for  supposing  that  the  estate 
bad  been  damaged  by  it,  the  creditors  would  have  failed  in 
this  appeal^  aa  they  have  failed  in  the  Court  below,  and  the 
commissioners  would  have  had  to  answer  fur  it  out  of  their 
own  pocket,  and  I  would  remark,  they  are  all  equally  to 
blame.  One  of  their  own  body  alone  benefited  by  it,  be- 
cause be  was  a  partner  in  the  bank,  to  which,  in  violation  of 
the  Act  of  Parliament,-  they  chose  to  carry  the  moneys  but 
be  did  not  act  without  their  consent,  and  his  coUeagoes  were 
jnst  as  much  to  blame  in  ifiving  tbeir  content  to  the  transfer 
which  wai(  made,  as  he  was  in  carrying  it  into  effect.  The  Court 
below  having  assoilzied  the  defender^  in  respect  of  the  neglect 
and  irreguhir  conduct  of  the  commissioners^  which  tbeir  Lord- 
abips  held  to  operate  Watson's  discbaige,  the  present  appeal  is 
brought  from  that  decree,  and  we  are  now  to  see  upon  what 
gronnds  it  rests.  And,  first  of  all,  I  have  to  remark,  that  here, 
aa  in  many  of  the  Scotch  cases,  we  find  extremely  little  attention 
paid  to  the  facts,  bardly  any  care  being  taken  to  ascertain  what 
these  are,*  by  examining  which  of  the  statements  on  either  side 
is  admitted,  and  which  denied,  or  not  admitted  by  the  other. 
The  matter  of  fact  is  thus  too  often  passed  over  as  of  little  mo- 
ment, inr order  to  get  at  the  matter  of  law,  on  which  all  the  pains 
both  of  the  bar  and  the  bench  are  bestowed.  But  on.the  fact  every 
thing  moht  depend,  and  it  is  to  be  noted  in  this  case  that  the 
•fact  is  SBssumcd,  assumed,  too,  all  one  way,  and  against  the  ap- 
^hnts,  in  the  face  of  their  positive  denial,  and  in  the  absence  of 
proof.  Tha  Court  takes  ipr  granted  that  the  commissioners 
acted  with  gross  negligence  in  the  performance  of  their  duty, 
though  tbis  is  denied  ;  and  they  assume  that  out  of  their  negli- 
gence arose  the  malversations  of  Jeffrey,  or  the  opportunities  for 
committing  them,— opportunities  which,  but  for  the  laches  of 
the  commissioners,  he  would  not  have  bad,  and  yet  not  only  is 
this  denied,  but  upon  all  the  circumstances,  as  they  appear  in  this 
case,  I  really  do  not  think,  even  morally  speakings  to  say  nothing 
of  legal  evidence,  that  the  fact  is  so.  But  another  thing,  if  pos- 
sible still  more  important,  has  been  equally  overlooked, — the 
frame  of  the  bond  itself,  the  whole  ground  of  the  action.  The 
obligation  is,  that  "  William  Jeffrey  shall  manage  the  estate  in 


all  respects  conform  to  the  Statute,  undei'  which  the  seqoeitn. 
tlon  was  awarded,"  as  well  as  that  be  shall  "  hold  jiist  conpt 
and  reckoning,  and  make  payment  to  the  creditors  aeicordtng  lo 
their  several  claims."  Compt  and  reckoning  for  what?  **Formj 
whole  management,  receipts  and  intromissions  as  tniktee,  with 
the  whole  estate."    Now,  the  main  reliance  of  the  respondent, 
and  in  which  view  the  Court  fully  shared,  is  upon  the  Hikppo^ 
fact  of  the  commissioners  having  beeh  careless  in  csUiog  oi 
William  Jeffrey  to  rendef  accounts,  and  in  other  respects  to 
perform  bis  duty  under  the  Statute.     Tb^f  say,  that  h  was  ibe 
office  of  the  commissioners  to  see  that  he  did  perform  bis  duty. 
That  the  cautioner,  Watson,  relied  6n   therr  p^rformhig  tbt 
office,  and  that  their  non-performance  creates  a  case  which  be 
never  contemplated,  and  to  which  bis  suretyship  cannot  spplj. 
Was  it  of  no  moment  to  obserf  e,  that  Che  performance  ef  tie 
statutory  duties  by  Jeffrey,  was  one  of  the  Very  things  for  whieh 
the  obligation  bound  his  surety  ?     Assuredly  it  is  no  srgo. 
ment  against  my  being  answerable  for  a  man's  doing  a  eerttin 
thing,  that  tlie  part^  to  whom  I  gave  tbis  obligation  did  not  tee 
that  be  did  that  thing,     t  had  myself  undertaken  for  bis  ddng 
it,  and  it  is  n'o  discbarge  of  my  voluntary  obligation,  that  the 
other  party,  the  obligee',  did  not  see  to  his  ptoceedingf.    The 
Statute  and  the  bond,  in  truth,  bave  the  very  object  of  giving  tk 
creditors  a  double  security  against  malversation ;  the  superis- 
tendence  of  the  commissioners  and  the  obligation  of  the  surety, 
tlie  argument  for  the  respondents,  and  which  has  swayed  tie 
Court  belo\V,  at  once  cuts  off  one  of  these  Securities  and  learn 
the  creditors  only  protected  by  the  other.     The  duty  incumbest 
on  the  commissioners,  as  a  pledge  to  them,  continues,  (tat  tbat 
security  tbey  had  without  the  bond,  and  I  do  not  see  how  the  bond 
can  ai^il  them  at  all,  or  why  it  was  to  be  taken,'  if  tbis  aigi- 
ment  prevails.     The  defective  state  of  the  facts  in  this  ease  to 
support  Watson's  defences,  renders  it  unnecessary  for  me  to 
^nter  upon  mnny  of  the  legal  qikestions,  i^ised  on  little  er  oo 
foundation,  and  discussed  with  no  profit,  beCfeiuse,'  with  no  ip* 
plication  to  the  case,  at  bar.  I  may,  however,  observe,  tbat  wj 
dangerous  doctrines  on  suretyship  obligations  appear  to  befestsd 
in  some  of  the  casetf  in  Scotland  (cases  which  have  never  been 
appealed  to  your  Lordships).  The  language  of  the  learned  Judges 
is  calculated,  however,  perhaps  to  convey,  as  reported  in  tbe'boob, 
a  meaning  far  stronger  than  their  Lordship^  intended.    Tbey 
are  really  made  to  speak  more  of  the  obligee's  duties  than  of  tbe 
oblrger's  covenants  ;  of  the  duties  towards  tbe  surety^  Wbtch  a 
person  indemnified  or  guaranteed  is  bound  to  perform,  ratber 
than  of  tbe  obligation  which  that  surety  has  incurred  towafds 
him.     A  closer  watch  is  thus  kept  over  the  conduct  of  the  paitj 
who  has  taken  an  indemnity  than  over  the  liability  of  him  wbo 
has  gi^en  it.  Now  that  the  obligee  may,  by  bis  conduct,  rdeases 
snrety  in  certain  eatfes,  no  one  <^n  doubt     l^e  bolder  of  a  bill, 
giving  time  to  the  acceptor,  discbarges  the  indorsee  from  his 
security,  liability  eten  at  law^  and  so  in  any  other  guarantee  bj 
simple  contract :  and  in  equity,  tbe  obligee  in  a  specialty  mijft 
by  gi^ng  time,  or  otherwise  injuring  tbe  I'ecou'rse  of  tbe  surety  ot 
co-obliger,  release  tbat  co-obliger ;  and  all  this  upon  tbe  groind 
that  the  surety  has  a  right  to  stand  in  the  place  of  the  creditor, 
holder,  obligee  or  other  party  indemnified,  And  muat  not  have  bis 
rights  or  equities  voluntarily  cut  down  by  (he  acts  of  tbat  party. 
But  at  law,  the  surety  in  a  bond  is  not  at  all  discharged,  eveo  by 
a  long  neglect  of  the  obligee  to  demand  pavment  or  sct^Hmt 
from   tbe  principal,  where  (he  latter  has   become  insolvent, 
during  the  time  tbt^s  suffered  to  elapse,  ai  was  decided -in  tbe 
I'rent  Navigation  Company  a.  Hardy,  in  10,  Erak.  34,  and  tbe 
courts  of  equity  have  never,  to  my  knowledge,  given  a  discharge  to 
the  surety  merely;on  the  ground  of  the  creditor^Jthe  obligee^ 
not  having  called  on  the  debtor  so  early  as  he  ought,  or  not  bar. 
ing  given  early  notice  of  his  failure  or  non-payment  to  the  surety. 
The  case  of  Mr  Law,  Mr  Tierney*s  surety  in  Calcutta,  s(  tbe 
rollff  in  1799,  gave  rise  Co  much  discussion,  and  an  elaborate 
judgment  by  Lord  Alvenley.     It  is  reported  in  4,  Vesey.  824; 
but  there  ^ere  other  circumstances  very  di£Rerent  from  such  Ucbes 
to  govern  tbat  judgment,  and  especially  tbe  payment  of  a  ba< 
lance  to  tbe  represcfntatives  of  the  debtor  by  tbe  party's  (tbe 
East  India  Company's)  servants  which  was  justly  held  to  be  an 
acknowledgment,  to  the  benefit  whereof  the  surety  was  well  en- 
titled.   It  is,  however,  undeniable  tbat  tbe  courts  of  equity  viU 
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look  narrowly  to  every  thing  in  the  conduct  of  tbe  obligee,  which 
hail  a  direct  tendency  to  injure  tbe  surety,  and  wenken  hia  rights 
and  equitiea,  hnd  will,  as  Lord  Loughborough  shid,  in  Rees  v. 
Berriton,  lay  bold  of  such  circumstnnces  to  release  biro.  The  error 
below  in  this  case,  was  in  supposing  that  erery  want  of  care  on 
the  party's  side  in  making  the  trustee  do  that  which  the  surety 
had  covenanted  that  he  should,  was  like  a  postponement  of  tbe 
safeties,  equities  or  domination  of  hie  rigbta  at  law.     How- 
ever, we  necHJ  not  discuss  such  questions  in  this  ease.  We  deal  with 
the  English  decisioni  in  First  Dirision,  MonUgue  Tedcome, 
quoted  in  this  case  without  quite  looking  to  Its  effect,  which  was 
the  case  of  a  positive  and  express  covenant  given  to  the  surety 
bj  the  obligee.     Neither  are  We  calleid  upon  to  dispute  the  doc- 
trine of  the  Court  below  here  laid  down,  and  in  Mein  v.  Hardy, 
in  8,  Shaw,  that  where  any  one  gives  aecurity  for  the  conduct  of 
another  in  a  certain  office  which  brings  him  in  contact  with  per- 
sons also  in  the  office,  he  has  a  right  to  expect  that  those  per- 
»ons  will,  in  all  things  atfiecting  the  surety,  conduct  themselves 
according  to  law,  and  discharge  their  duties.     All  this  may  be 
generally  true,  and  yet  it  cannot  avail  to  discharge  a  surety  who 
has  expressly  bound  himself  for  a  person's  doing  certain  things, 
unless  it  can  be  shown  that  the  party  taking  the  aecurity,  has  by  his 
conduct,  either  prevented  the  things  from  being  dene;  or  con- 
nived at  their  omission,  or  enabled,  and  clearly  enabled  that  per- 
son to  do  what  he  ought  not  to  have  done,  or  leave  un- 
done what  lie  ought  to  have  done,  and  that  but  for  such 
conduct,  this  omission  or  commision  would  not  have  happened. 
Tbe  preseivt  is  any  thing  rather  than  such  a  case,     the  facts 
are  not  here  fo  ground  any  such  conclusion ;  and  thefefore,  I  )un 
of  opinion  that  tbe  suretv,  Watson,  was  not  diaebaiged.    I  have 
therefore  to  move  your  Lordships  that  the  decree  appealed  from 
be  reversed,  and  that  you  remit  to  the  Court  below,  with  instruc- 
tiong  to  decern  in  terms  of  the  second  conclusion  of  the  libelled 
summons,  that  is  the  conclusion  relating  to  Watson,  the  only 
party  before  your  Lordships. 

The  judgment  was  accordingly  rerened,  and  the  case 
remitted  with  instructions  to  aecern  against  the  re- 
spondent, in  terms  of  the  conclusions  of  the  libel 
directed  against  him. 

R.  M.  Crawfurd,  jtppellantt*  Sb/ic//or.— Alliston,  Smith, 
Lock  and  Alliston,  RetpondenVi  Solicitors,'-^lG,D,  ] 
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First  Division.— (G.  D.) 

No.  d73.-^Wii.LiAM  Jaffray,  Suspender^  v,  tViLLiAM 

Carswell,  Respondent. 

Decree  in  Absence — deponing  in  Sheriff  Court*- Process— ^ 
petition  to  he  reponed  againu  a  decree  in  abtenee  being  refused 
to  be  received  by  the  Sheriff"' clerk,  in  reipect  the  defender  offered 
to  eonngn  onljf  the  fee  due  to  thepurtuer*M  procurator  for  attend^ 
ing  at  pronounting  the  decree,  and  not  lAt  wAo/tf  expenteM  de* 
cemed  JoT'—the  Court,  in  a  niMpemionf  expreaed  an  optnum, 
thai  the  Sheriff,  and  not  the  Sheriffclerk,  was  tkt  proper ^dge 
of  the  termt  on  which  the  defender  Aonid  hav^  beenreponeds 
and  they  remitted  to  the  ^eriffto  determine  what  e9pen$ei  sAoti  |rf 
be  consigned  by  the  defender  before  being  reponedp  and  with  power 
to  determine  atso  ae  to  the  expeneet  in  this  Court, 

The  respondent  raised  an  action  before  the  Sheriff 
of  Lanarkshire,  against  the  suspender,  for  £21,  Tds. 
6d«  No  appearance  having  been  made  for  the  sus- 
pender, the  Sheriff,  on  85th  March  1835,  decerned  in 
absence,  with  £1,  1.  8.  of  expenses  of  process,  besides 
6s.  6d.  as  the  dues  of  extract.  On  8th  April  1835, 
and  before  the  decree  was  extracted,  the  suspender 
presented  a  petition  to  be  reponed  against  the  decree, 


**  on  consignation  of  such  a  small  sum  as  will  be  suf- 
ficient to  coyer  the  pursuer's  agent's  account  of  ex^ 
penses  attending  Court'at  taking  the  decree.**  Along 
with  this  petition  the  suspender  tendered  his  defence^ 
to  the  action,  and  3s.  as  tbe  fee  payable  by  the  regu- 
lations to  the  snspender*S  procurator  for  attending  aft 
pronouncing  the  decree,  but  tbe  8heriff«cterk  refused 
to  receive  tbe  petition,  unless  consignation  was  made 
of  tbe  whole  expenses  decerned  for  by  Che  decree; 
which  was  some  time  thereafter  extracted,  and  a  charge 
of  homing  given  thereon  ;  when  the  present  suspen- 
sion was  presented,  on  the  ground  that  tfie 'petition 
ought  to  tiaVe  been  i^eceiv^ed  on  consignation  of  Ss., 
as  offered  by  the  suspender.  The  clause  of  the  Act 
of  Sederunt,  I2th  November  1825,  applicable  to  She'- 
riff  Courts,  and  or  which  the  parties  respectively 
founded)  was  as  follows :  Section  2, 

"  If  the  defender  be  absent  at  the  calling  of  the  ciinse,  thb 
Sheriff  may  either  hold  him  as  confessed,  or  allow  such  com- 
petent |»roof  as  the  pursuer  shall  require:"  "'and  the  defended 
will  not  be  reponed  against  the  decree  in  absence,  or  interlocutor 
allowing  the  prouft  until  he  has  consigned,  in  tbe  hands  of  the 
Clerk  of  Court,  the  expense  of  such  decree  or  procedure,  as  the 
sttne  has  been  modified,  ftneh  consignation  being  subject  to  tbe 
future  orders  of  tbe  Sheriff.** 

There  #a^  also  a  subsequent  clause  referred  to,  i)k 
illustration  of  the  other ;  vis.,  c  18,  see^S,  which  is  in 
these  terms : 

'*  When  a  decree  has  passed  in  absence,  and  has  been  extracted^ 
but  has  neither  been  in  whole  or  in  part  implemented,  it  shall 
be  competent  to  apply  to  the  Sheriff  to  hare  the  4ecree  recalled ; 
and,  on  consignation,  in  tbe  hands  of  the  Clerk  of  Court,i  of 
the  expenses  incurred,  the  Sheriff  shall  have  power  to  stop  exe- 
cution, to  repone  the  defender,  as  if  decree  bad  not  been  pro- 
nounced or  extracted.*** 

The  Lord  Ordinary  (Cockburn),  on  1st  June  1835, 

'*  Having  considered  the  bill  and  answers^  remits  to  the  Sheriff 
to  repone  the  suspender,  on  his  paying  to  the  respondeat  the  sum 
of  £S,  Ss.  of  expenses  of  nuBine  diligence,  and  of  answering  the 
bill,  and  consigning  with  tbe  CJerk  tbe  sitan  due  obder  the  Act 
of  Sederunt,  and  decerns. 

**Note, — Since  the  Clerk  is  said  to  have  claidk'ed  too  much, 
it  was  tbe  duty  of  the  suspender  to  have  applied  to  the  Sherifi^ 
instead  of  obliging  the  charger  to  do  diligence,  and  then  attempt- 
ing to  take  tbe  opinion  of  this  Court  at  once  on  the  CIerk*s  de- 
mand, (see  Murray,  22d  December  1826)1  What  the  sum  to 
be  Consigned  is,  the  Lord  OVdinarv,  who  does  net  know  the  table 
of  fees  for  the  county  of  Lanaikshire,  cannot  say,  and,  even 
though  he  could,  he  would  not,  because  he  thinks  that  this  is  a 
matter  which,  in  the  first  insunoe,  is  peculiarly  for  the  Sberifl^ 
.especially  ps  the  general  practice  of  his  Court  is  challenged,  and 
tbe  complaint  is  professed  to  be  made  on  public  grounds.  The 
Lord  O^diiuiry  will  only  observe  that,  when  the  suspender  quotes 
the  last  part  of  section  2d  of  cap.  5,  he  stops  at  the  wonl  decree, 
Wbbreas  the  clause'diiecis  consignation  of  the  expense  of  the  de« 
cree  or  proeedure^^ 

The  suspender  reclaimed : 

Lord  Salgray.-^'the  Ordinary  might  have  remitted  to  the  She- 
riff, to  consider  on  what  'ferms  tbe  Stftpendei*  was  entitled'  fo 
be  reponed,  with  power  to  dispose  of  all  ^estions  of  expenses. 
Tbe  Sherifl^erk  should  have  reported  to  tbe  Sheriff  and  taken 
his  opinion. 

Lord  GiUies. — ^  may  be  hard  on  the  respondeat,  but  I  am 
afraid  be  is  responsible  for  tbe  Sheriff-clerk,  whose  duty  is  de^ 
fined  by. the  i'^t  of  Sederunt;  which  bears,  that  '*  the  defender 
will  not  be  reponed'*  until  be  has  consigned  so  and  so.  It  does 
not  say  that  the  petition  is  not  to  be  written  upon  or  received 
till  consignation  is  made,  but  only  that  the  defender  shall  not  be 
reponed-    All  I  want  to  know  is,  who  is  to  judge  whether  the 
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clefeoder  ifl'^  be  repotied  or  not?  If  it  be  tbe  Sheriff-clerk, 
then  all  Is  qiiite  rigbr,  but  if  it  be  tbe  Sheriff,  ^heti  all  is  quite 
wrong.  I  am  aware  this  is  not  tbe  ground  taken  up  by  the 
parties,  who  seem  both  to  put  an  erroneous  construction  on  the 
Act  of  Sederunt.  If  the  Act  of  Sederunt  bad  said,  that  the 
petition  should  not  be  received  till  tbe  expenses  were  consigned, 
it  would  have  been  different,  but  what  tbe  Act  says  is,  that  the 
defender  shall  not  be  reponed. 

Lord  President.^-'So  clerk  in  this  Court  takes  it  upon  him  to 
judge  of  what  is  to  be  paid,  before  a  party  shall  be  reponed.  He 
receives  the  reclaiming  petition,  and  we  judge  of  what  is  to  be 
paid.     Tbe  Sheriff  should  have  determined  this* 

The  Court 

'*  Reeal  the  interlocutor  of  the  Lord  Ordinary,  reclaimed  ai^ainst, 
and  remit  to  his  Lordship  to  remit  the  case  to  the  Sheriff,  with 
power  to  take  into  consideration  the  petition  of  date  ]5tb  April 
•1835,  and  to  dispose  thereof  and  determine  what  sum  of  expense 
aball  be  consigned  by  the  petitioner  before  being  reponed,  and 
with  power  also  to  tbe  Sheriff  to  determine  the  matter  of  ex- 
penses in  this  Court,  between  the  parties." 

Lord  Ordinary^  Cockbum. — AcL  Dean  of  Faculty  (  Hope)  ; 
Charles  Fisher,  S.S.C,  Jgcni.-^AU,  Rutherfurd;  James  C. 
Reddie,  W.S.,  Ageni S.  Clerk [G\  />.] 


7/ A  July  1835. 

FiBST  Division.  <—<0.  D.) 

No.  374. — Mrs  Martha   Cambrok  and  Othbrs, 

Pursuers^  v.  James  Chapman,  Defender. 

Decree  in  Absence — Reduction — Expenses — A  reduction  being 
brought  of  a  decree  in  abienee  obtained  on  an  ediclal  citation 
agaifut  a  partly  forth  of  the  kingdom — preUmmarff  defencet  that 
the  pursuer  muH  first  pay  the  expenses  of  the  former  proceu 
repelled,  in  respect  it  was  not  proved,  that  she  or  her  miiihorised 
agent  had  been  aware  of  this  aetwn, 

Mrs  Cameron,  residing  near  London,  relict  of  the 
late  John  Cameron  of  Guernsey,  brought  an  action  of 
reduction  of  a  decree  of  tranttference,  obtained  in  ab* 
sence  against  her  on  4th  March  1834  by  the  defenders, 
on  an  edictal  citation  as  forth  of  the  kingdom.  The 
defenders  pleaded  as  a  preliminary  defence  against 
this  action,  that  the  pars<uer  must  iirat  pay  the  ex- 
penses of  the  former  process;  and  they  offered  to 
Erove  by  the  books  of  the  late  Mr  Clyne,  8.S.C.9  and 
is  successor,  Mr  Manson,  that  they,  as  her  authorised 
agents,  had  taken  the  summons  of  transference  to  see, 
and  that  the  pursuer  was  aware  of  the  action  having 
been  raised,  although  she  allowed  decree  to  pass  in 
absence.  Mr  Mapson,  when  examined  as  a  barer, 
atated,  that  the  action  of  transference  had  been  raised 
after  Mr  Clyne's  death,  and  that  he  had  taken  the 
summons  to  see  on  behalf  of  Mr  Clyne's  representa- 
tives, who  were  interested  as  creditors  of  the  late  Mr 
Cameron,  and  that  be  (Mr  Manson)  had  had  no  com- 
manication  with  the  pursuer  on  the  subject  till  after 
tbe  decree  was  pronouneed  and  final. 

The  Lord  Ordinary  (Cockbum)  repelled  this  pre- 
liminary defence,  with  expenses.  His  Lordship  added 
tbe  following  note : 

<•  Both  parties  declined  any  further  examination  of  tbe  books 
of  Mr  Clyne  or  Mr  Manson,  and  rested' on  tbe  excerpts  already 
obtained.  The  case  of  Smith,  9tfa  March  18i26,  does  not  apply 
to  this  one,  for  there  the  party  was  cited  personally.  Neither 
does  that  of  Brackenridge,  30th  May  1834,  for  there,  tbongb 
tbe  citation,  like  tbe  present  one,  was'  edietal,  tbe  Court  had  no 
occasion  to  consider  the  effect  of  such  a  citation,  in  obliging  tbe 
party  who  was  absent  to  pay  the  costs  before  be  could  proceed 
with  a  new  action*     He  was  reponed  |n  the  original*  acti^o,  and 


the  conditions  of  being  so  were  regulated  by  Act  of  Sederunt 
Here  the  citation  was  edictal,  and  the  party  decerned  agHipsi  in 
absence  is  seeking  redress  in  a  process  of  reduction.  The  de* 
fender  objects  that  she  must  first  pay  the  costs  of  the  formtr 
process.  In  order  to  sustain  this  objection,  he  must  prove  tiuc 
the  pursuer,  or  some  one  acting,  or  authorised  to  act,  as  ker  iigent, 
was  aware  of  tbe  action  in  which  the  decree  in  absence  was  pr^ 
nounced.  But  tbe  Lord  Ordinary  does  not  think  that  he  \m 
done  so,  by  tbe  excerpts  which  are  bis  only  evidence,  for  the  ar- 
tides  are  entered  in  such  a  way  that  the  interference  of  theageat 
msy  be  ascribed  to  his  acting  lor  other  persous  as  well  as  for  tbe 
pursuer.*' 

The  defenders  reclaimed,  but  tbe  Court  adhered 
with  additional  expenses. 

Lord  Ordinary,  Cockbum  —Act,  Solicitor- General  (Cuning- 
hame);  David  Manson,  S.S.C.,  Agent,-^Ait.  Chn»tisoo; 
William  Renny,  W.S.,  Agent Mr  Bell,  aerk.^-lG.  n,\ 
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'7th  July  1835. 
First  DtviaioN.— (  G.  D. ) 

BuRDBN,  Advocator,  v.  Graham,  Respoth 

dent. 

Service— Process — Statute  1  and  2,  Geo,  4,  c.  38,  sec  11^ 
A  brief  of  service  beinx  advocated  and  remitted  to  the  Junior 
Lord  Ordinary,  the  latter  canrtot  remit  to  the  Sheriff,  though  the 
opposition  of  the  competing  claimant  be  withdrawn, 

A  brief  was  taken  out  by  the  advocator  for  serring 
himself  lawful  child  apd  heir  of  the  late  Mr  Graham 
Burden  of  Feddale.  The  respondent,  the  nephew  of 
the  deceased,  took  out  a  brief  for  serving  himself  heir 
to  his  uncle,  on  the  footing  that  the  advocator  wm 
illegitimate.  Both  brieves  were  advocated  from  tbe 
Sheriff^  under  1  and  2  Geo.  IV.  c.  38,  sec  1 1,  and  re- 
mitted by  Lord  Corehoose  to  the  junior  Lord  Ordi- 
nary. The  advocator  having  by  this  time  been  a.ssoil- 
lied  from  an  action  of  declarator  of  illegitimacy,  the 
respondent  withdrew  his  opposition  to  tlie  advocator's 
service ;  and  the  latter  conceiving  that  his  service 
might  be  conducted  more  cheaply  and  expediently 
before  the  Sheriff,  moved  the  junior  Lord  Ordinary 
(Cockburn)  to  remit  to  the  Sheriff  accordingly.  Tbe 
Lord  Ordinary  being  doubtful  of  bis  power  to  remit, 
although  there  was  no  longer  any  opposition,  there 
being  no  express  consent,  reported  the  point  to  the 
Court,  who  were  unanimously  of  opinion  that  he  could 
not  remit  as  craved,  and  the  motion  was  therefore 
k'efased. 

Lord  Ordinary,  Cockbum. — Act.  Piitton ;  C.  and  D.  McDon- 
ald, W.S.,  Agents,^ AU,  Absent. — [6.  2>.] 


llh  July  1S35. 
FiBST  Division.*— (G.D.) 

No.  376. — Lawrence  Hill  &  Others,  Petitioners, 
V.  Robert  Hill,  Respondent. 

Trust — Judicial  Factor— CiircufiutoncM  in  wkiek  the  surmmng 
trustee  on  an  estate,  under  a  trust  •deed  and  aeltiement  wkick 
gave  no  power  of  assumptioHt  having  become  embarrtuaed  tis  ki$ 
affairs,  and  executed  a  trust'deedfor  behoof  of  his  oredilort,  the 
Court  appointed  an  interim  factor  or  manager. 

The  late  Mr  James  Hill,  the  respondent's  fatberi 
executed  a  disposition  and  settlement  in  179 U  by 
which  he  conveyed  bis  whole  property  to  hii  six  sooSy 
and  the  survivor  of  them  in  trust,  for  paying  Itfs^  debts 
and  certain  provisions,  and  the  residue  to  be  lifereiited 
by  his  widow  and  .bis  daughtec^  aod  therosftor  di- 
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Tided  among  his  children  and  their  desoendaats  per 
stiypes.     All  the  sons  died  several  years  ago,  except 
the  respondent,  who  wass  sole  trustee  from  1821  down« 
wards.     The  trast-deed  contained  no   power  of  as- 
sumption.   Three  of  the  sons  left  lawful  descendants, 
so  that  the  estate  now  fell  to  be  divided  into  four 
parts,  of  which  the  respondent  was  entitled  to  one. 
In  1826,  the  respondent's  affairs  became  embarrassed, 
and  he  executed  a  trust-deed  in  favoar  of  Mr  William 
Paul,  accountant,  as  trustee  for  his  creditors.    The 
respondent,  however,  continued  to  act  as  trustee  on 
his  father's  estate  till  183d,  when  it  became  necessary 
to  realise  and  discharge  a  sum  of  £l300,  due  by  the 
respondent  to  his  father's  estate,  and  secured  by  an 
old  bond  over  the  respondent's  lands  of  Frith.     As 
the  respondent  stood  in  the  situation  of  both  debtor 
and  creditor  in  this  bond,  it  was  thought  expedient 
that  a  curator  bonis  should  be  appointed  on  the  estate 
of  the  respondent's  late  father,  who  might  grant  a  dis- 
charge of  the  bond  in  favour  of  the  purchaser  of  the 
respondent's  lands  of  Frith.     A  petition  was  accord- 
ingly presented  in  name  of  the  respondent  and  his 
sister,  and  of  Mr  Paul,  the  respondent's  trustee,  for 
the  nomination  of  a  cura/or  bonis  $  and  Mr  Archibald 
Grahame  was  accordingly  appointed  to  that  office  on 
25th  June   1833.     Mr  Grahame  having  removed  to 
London  in  the  beginning  of  1835,  and  the  estate  hav- 
ing become  divisible  by  the  deatli  of  the  last  of  the 
liferenters  in  March  of  that  year,  the  petitioners,  being 
the  whole  other  parties,  besides  the  respondent,  in- 
terested in  the  late  Mr  James  Hill's  trust«estate,  pre- 
sented the  present  application  for  the  appointment  of 
Mr  Ord,  accountant  in  Glasgow,  as  curator  bonis  or 
judicial  factor  on  the  estate.     The  respondent  lodged 
answers  to  this  application,  stating  that  (as  appeared 
from  correspondence   quoted   between  him  and  Mr 
Paul)  he  had  within  these  few  days  made  offer  to  his 
creditors  of  £2200  for  a  discharge,— £700  of  which 
sum  was  to  be  paid  within  a  fortnight,  and  the  remain- 
der by  bills,  with  security,  payable  at  Whitsunday 
next;  and  that  as,  from  the  communings  which  had 
taken  place,  there  was  no  reason  to  doubt  that  the 
creditors  would  accept  of  this  offer,  there  were,  in 
this  state  of  matters,  no  grounds  for  superseding  the 
respondent  in  his  management  of  his  father'^  trust- 
estate. 

At  the  advising  to-day,  D.  M*Neill  for  the  respon- 
dent stated,  that  if  the  Court  would  supersede  the 
petition  till  next  Session,  the  respondent  would  by 
that  time  have  his  discharge,  or  the  respondent  would 
£nd  caution  for  his  intromissions. 

Solicitor»General  for  petitioners  aHstvered,  That  Mr 
Ord  might  be  named  in  the  meantime,  and  if  the  re- 
spondent was  discharged  bv  next  Session,  ho  could 
then  come  forward  and  wind  up  the  trust.  The  offer 
to  find  caution  had  been  made  for  the  first  time  at  the 
bar  to-day. 

^   Lord  PresidenL-^Vfe  have  in  many  instances  appointed  an 
tnteriai  manager. 

Lord  GiUies. — There  are  a  number  of  names  at  the  petition, 
and  it  is  stated  that  they  form  the  whole  parties  interested,  ex- 
cept the  respondent,  and  all  concur  in  the  prayer.  That  is  very 
strong. 

Lord  PresidmS, — It  certainly  is  so ;  besides,  if  the  respondent 
gets  bis  discharge  to-morrow,  be  will  be  without  sixpence  in  the 


world,  and  has  to  pay  or  grant  bills  for  £2200.  It  would  be  im« 
possible  to  allow  him  to  continue  without  caution  at  all  events. 
I  am  for  appointing  Mr  Ord,  £u/  interim. 

The  Court  appointed  Mr  Ord  ad  interim  accord- 
ingly. 

jfct.  Solicitor- General  (Cuninghame) ;  Hopkirk  and  Imlacb, 
W.S.,  Agetits — AU.  D.  M*Neill;  James  Bum,  W.S.,  jigetU, 


7th  July  '1885. 
FiasT  Division. — (G,  D.) 

No. 877. — RoBRRT  Pollock,  Pursuer^'o.  Archibald 
Harkness  and  Others,  Defenders, 

Process— Reclaiming  Note— 6  Geo.  IV.  c.  120,  sec.  18 — A 
reclaiming  note  refuted  as  irregtUar — no  notice  ^  delivery  of9ix 
copiet  having  been  made  to  the  oppotUe  agent,  on  or  before  i/ie 
day  of  lodging,  in  terms  qftlie  Judicature  Act. 

A  summons  had  been  raised  by  the  pursuer,  while 
an  undischarged  hankrupt>  under  sequestration.  De- 
fences having  been  lodged,  in  which  it  was  urged,  as 
a  bar  to  proceeding  in  the  action,  that  the  pursuer 
was,  in  the  first  place,  bound  to  find  caution  for  ex- 
penses, the  Lord  Ordinary,  upon  hearing  counsel,  ap- 
pointed the  pursuer,  within  a  limited  period,  to  lodge 
in  process  a  bond,  with  a  sufficient  cautioner,  to  that 
effect.  The  pursuer  having  ^iled  to  obtemper  this 
interlocutor,  the  order  was  repeated  by  the  Lord  Or- 
dinary ;  and  the  pursuer  still  continuing  in  default, 
it  was  a  third  time  renewed  by  his  Lbrdship,  under^ 
certification.  The  pursuer  had  been  unable  to  ob- 
temper the  order  for  finding  caution  for  expenses  \. 
and  accordingly,  the  Lord  Ordlnarv  assoilzied  the 
defenders,  and  found  the  pursuer  liable  in  expenses. 

A  reclaiming  note  was  lodged,  praying  to  be  reponed 
upon  juratory  caution,  but  no  notice  of  the  lodging  of 
the  note,  by  the  delivery  of  six  copies  to  the  agent  of 
the  defenders,  having,  on  or  before  the  day  of  lodging, 
been  given  by  the  pursuer,  in  terms  of  the  Judicature 
Act,  the  defenders  contended  that  it  should  be  refused 
as  irregular. 

Before  answer,  the  defenders  were  appointed  to 
state,  in  a  minute,  the  precise  nature  of  the  objection^ 
and  the  authorities  on  which  they  founded,  while  the 
pursuer  was  allowed  to  answer  the  same.  A  minote 
was  accordingly  lodged  by  the  defender,  which  the 
pursuer  declined  to  answer,  and  the  note  was  thereapon 
refused. 

Defenders*  Authorities — 6  Geo.  IV.,  c.  120,  sec.  18.  Bell, 
July  2,  1830, 8,  S.  and  D.,  1007.  Williams,  2d  February  1832, 
10,  S.  and  D.,  283.  A.  and  B.,  5th  July  1833,  Jurist,  V.  522. 
Farquharson,  14th  November  183%  Jurist  VI.,  48.  Roberts* 
Jurist,  VI.  51. 

Lord  Ordinary,  Jeffrey.'^Act,  Moir;  James  Bennett,  W.S., 
A^ent — Alt,    M*PougaU;   Andrew  Fmser,   W.S.,   Agent,^^ 


9th  July  1885. 
FiasT  Division (G.  D.) 

« 

No.  378. —  Lieutenant-Colonel  John  Gordon, 
Pursuer  J  v.  Earl  of  Stair,  Defender, 

Lunatic — Foreign — Held,  that  an  English  committee  to  a  Scotch 
ladyt  who  had  been  removed  to  England  after  she  became  a  lunatic, 
has  a  title  to  pursue  a  personal  action  in  Scoiland^^Queslion 
raised,  whether  he  is  entitled  to  pursue  an  action  for  heritable 
secxmty  over  a  Scotch  estate  T 
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By  bond  of  annuity,  dated  3d  April  1819,  the  Earl 
of  Stair,  then  John  W.  Dalrymple,  taq,^  became  bound 
to  pay  to  Mrs  Joanna  DalrVm pie  or  Gordon,  his 
wife,  an  annuity  of  £300  Sterling,  during  all  the  days 
of  her  life,  in  case  he  should  succeed  to  the  earldom 
of  Stair ;  and  farther  bonod  himself, 

**  To  execute  and  deliver  to  the  nid  Mrs  Joenna  Gordon  oUom 
Dalrymple^  and  her  foreudde,  all  deeds  neceuary,  containing 
precepts  of  lasine,  and  all  other  usual  clauses,  for  completely 
securing  her  in  paynyent  of  the  said  annuity  furth  of  the  said 
lands  and  estite,  from  and  after  my  succession  thereto,  in  terms 
of  the  taillie,  or  otherwise,  in  her  option,  to  settle  and  secure 
the  payment  of  the  said  annuity  to  her  satisfaction ;  and  which 
annuity,  with  (he  interest  that  may  become  due  thereon,  i$  here- 
by declared  to  be  freed  and  disburdened,  not  only  of  my  own 
fut  mariii  during  the  joint  lives  of  the  said  Mrs  Joanna  Gordon 
aiioi  Dalrymple  and  myself,  and  of  every  claim  competent  to  sue 
thereupon,  all  which  is  hereby  for  ever  renounced  and  discharged ; 
but  it  is  also  hereby  further  provided  and  declared,  that  the  said 
eventual  annuity  shall  neither  be  subject  to  my  debts  or  deeds, 
aor  atUichable  by  the  diligence  of  my  creditors  in  any  manner 
of  way." 

The  Countess  of  Stair  having  become  »  InnatiC} 
was  removed  to  England,  and  a  commission  of  lunacv 
was  there  issued  against  her  from  chancery,  by  which 
her  brother,  Lieqtenant^Colonel  Gordon,  was  named 
her  committee.  In  this  character,  Lieutenant-Colonel 
CU>rdoq  brought  the  present  action,  for  certain  arrears 
of  the  annuity  due  to  his  sister,  and  concluding  also 
for  heritable  or  other  security  for  the  future  payment 
thereof;  or,  alternatively,  for  payment  of  a  capital  of 
£6000,  to  be  invested  in  order  to  secure  the  annuity. 
In  defence,  the  Earl  pleaded,  in  limine,  that  the  pur- 
suer, as  committee  under  an  English  commission  of 
lunacy,  had  no  title  to  prosecute  actions  In  Scotland; 
and,  at  all  events,  that  he  bad  no  title  to  pursue  an 
action,  the  object  of  which  was  to  obtain  a  feudal 
right  over  the  Scotch  estate  and  earldom  of  Stair,  in 
favour  of  the  lunatic  The  Lord  Ordinary,  on  6th 
March  1835, 

"  Repels  the  preliminary  defence ;  and,  in  respect  the  defen- 
der states  chat  be  means  to  submit  this  judgment  to  tbe  review 
of  the  Court,  finds  him  liable  in  estpenses,"  &c. 

The  defender  reclaimed.  At  the  advising,  on  8th 
correot, 

Lord  Pretidem  said,  the  committee  for  a  lunatic  In  England, 
is  joat  tbe  Innatie  herself.  Debtors  in  England  never  refuse  to 
pay  to  our  factors  loco  abtemiii. 

Lord  J7a(gray.-^ Would  not  a  committee  be  entided  to  take 
an  heritable  bond  for  a  debt  ? 

Lord  Giliiei, — Your  Lordships  are  not  looking  at  tbe  difficulty. 
This  lady  was  not  removed  to  England  till  Aer  her  lunacy. 
She  was  a  Scotchwoman  by  birth ;  and  so  far  as  the  will  is  con- 
cerned, she  is  a  Scotchwoman  still.  Can  your  Lordships  allow 
an  action  to  go  on,  in  order  to  obtain  a  real  estate  in  Scotlaiid, 
which  you  are  asked  to  give  her  wicbont  her  being  cognosced, 
and  a  tntor-at-law  appointed?  Suppose  an  Englishman  bei> 
comes  a  lunatic,  and  is  removed  to  Srotland,  and  a  tutor-at-Iaw 
is  appointed  here,  would  the  English  Judges  allow  him  to  in- 
terfere with  a  real  estate  in  England?  I  think  not;  and  I  am 
not  for  interfering  with  the  reciprocity  of  the  laws  of  the  two 
countries. 

Lord  iViMubn/.-— I  see  no  necessity  for  tbe  pursuer  demanding 
real  security.  He  may  arrest  this  noble  lord's  rents  every  term* 
I  remember  that.  In  tbe  case  of  the  Marquis  of  Annandale, 
he  was  cognosced  in  England,  and  put  under  committee,  and 
allowed  for  ten  or  twelve  years  to  go  on  managing  his  Scotch 
estates  by  a  factor  here.     This  was  considered  a  most  anomalous 


proceeding.  After  that,  the  Marquis  was  cognoseed  by  a  coq- 
mission  in  London,  where  the  proof  was  uken  before  tbe  cub. 
mission,  and  what  was  more  anomalous  stiJl,  be  was  not  evtn 
produced  to  the  Jury.  There  is  ceruinly  a  difficulty  in  tbii 
case,  but  the  pursuer  may  get  over  it,  by  giving  up  the  conclu. 
sion  for  heritable  security.  Tbe  obligation  in  tbe  bond  is  not 
an  absolute  obligation  to  grant  beriubie  security,  but  only  to 
give  sasine  or  other  security,  in  the  option  of  tbe  annuitant. 

Lord  GWiei^^U  tbe  pursuer  does  not  ask  a  real  estate^  tbtt 
will  be  different 

Lord  Macken^io.'^The  case  of  an  adjudication,  which  was  re. 
ferred  to  by  the  Solicitor- Oeneral  in  illustration,  would  be  a 
subtlety  which  does  not  occur  here.  The  action  would  there 
proceed  on  a  moveable  debt,  which  would  only  become  beriuiUe 
when  adjudication  was  obtained.  But  here  what  is  asked  is  u 
heriuble  bond.  I  doubt  whether  the  Chancellor's  committioa 
has  any  application,  even  to  moveable  property  not  in  England. 
I  merely  mean,  however,  to  express  a  doubt. 

The  case  was  then  delayed  till  to-day,  when  s 

minqte  was  pat  in  departing  from  the  conclusiun  for 

heritable  secority,  when  the  Court 

4*  find  it  unnecessary  to  consider  the  reclaiming  note,  so  &r  u 
regards  the  first  alternative  of  the  second  conclusion  of  tbesam- 
mons :  Quoad  ti//ro,  refuse  the  desire  of  the  reclaiming  note, 
and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

Lord  Ordinary,  Fullerton. — Act.  Solidtor-General  (Cuoing. 
heme);  James  Bennett,  W.S.,  Agent. — All.  Keay;  J.  and  A. 
Smith,  W.S.,  Agpntt.'^Sit  R.  Dundas,  Clerk.^lG.D.] 


9th  My  1835. 
FiasT  Division, — (G.  D.) 

No.  S79.«^AMBa  GiLi«BSPiB  Daviuson,  W.S.,  oW 
RoBBRT  Sym  Wilson,  W.S.  (Campb&i.l'8  Thus. 
TBBs),  Pursuers^  o.  John  Mackenzie  and  Othsrs, 
Defenders. 

Trustee— Resignation  and  Assumption  of— Clause — Tm  tmt' 
teet  having  accepted  under  a  truU  deedf  which  conferred  a  pow^r 
ofatiumption,  in  cam  of  death  or  non*acceplaneet  but  contained 
no  ftrovisioH  as  to  the  cate  of  reMtgnation,  and  one  of  the  tru*Uts 
having  resigned  and  the  other  having  assumed  new  tnuteep-Jieidt 
the  assumption  is  UlegaL 

The  late  James  M*Kinnon  Campbell  died  in  No« 
▼ember  183S>  leaving  a  trust  deed  dated  26th  October 
of  that  year,  by  which  he  convened  to  Major  Alex* 
ander  M^Kay  of  Laggan,  Neil  ivf  alcolm  of  Poltalloch 
and  Hugh  James  R^To,  W.Si 

«  and  t6  the  survivors  or  survivor,  acceptors  or  acceptor  of  tbemt 
the  major  number  surviving  and  accepting  from  time  to  time 
being  a  quorum,  and  to  the  heirs  of  the  survivor  and  acceptor 
of  them,  as  trustees,  for  the  ends,  uses,  and  purposes  after  spe- 
cified, and  to  the  assignees  whomsoever  of  tbe  said  dispoaeei, 
heritably  and  irredeemably.    All  and  sundry" 

his  estate  heritable  and  moveable,  whether  in  this 
country  or  elsewbere.  After  specifying  the  porpoies 
of  tbe  tmst,  and  nommating  the  tmsteea  to  beexecn* 
tors,  the  deed  contained  this  danse, 

*<  And  in  regard  it  may  be  necessary  to  assume  some  person  or 
persons  into  the  mansgement  x>f  this  trust,  in  tbe  room  of  soy 
of  my  said  disponees  deceasing,  or  not]  accepting,  therefore  1  do 
hereby  give  and  commit  full  power  and  authority  to  my  said 
trustees,  or  their  quorum  foresaid,  to  assume  any  person  or  per- 
sons, from  time  to  time,  to  act  along  with  them  in  the  said  uu«t- 
executry,  and  which  person  or  persons  so  appointed,  aball  be  as 
fully  vested  in  the  subjects  hereby  conveyed,  and  have  tbe  sane 
powers  and  privileges  in  all  respects,  as  if  be  or  they  were  spe- 
cially nominated  hereby.** 

Mr  Malcolm  declined  to  accept  of  the  tmst— *Mr 
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Rollo  expressly  accepted,  and  Major  M'Kay,  aithoagh 
he  did  not  expressly  accept,  allowed  bis  name  to  be 
uged  and  acted  as  a  trustee.  In  November  1824, 
Major  M'Kay  declined  to  act  ior  interfere  any  fi^ther 
in  the  trust  aiffairs,  and  on  3d  June  1825,  Mr  Hollo,  on 
the  narrative,  that  both  Mr  Malcolm  and  Major  M*|C&y 
bad  declined  to  accept,  and  that  be  (Mr  Hollo)  was 
the  sole  accepting  trustee,  ex€iicuted  a  deed  of  assump- 
tion in  favour  .of  the  pursuers,  Messrs  Davidson  and 
Wilson,  to  be  trustees  along  with  him.  Mr  Rollo  and 
Major  M'J^ay  both  died  after  the  date  of  this  deed  of 
assumption — Major  M'Kay  having  been  the  survivor 
of  the  two.  On  16,th  February  1832,  t^he  pursqers,  as 
trustees  .of  the  late  Mr  M'^innon  Ca^ipbell,  in  virtue 
of  the  deed  of  assumption,  brought  the  present  action 
9gaiRst  the  flefenders,  who  objected  in  limine  that  ,the 
pursuers  had  no  sujScient  title  to  pursue,  they  not  havr 
ing  been  validly  assumed  as  trustees  of  Mr  Campbell ; 
in  respect  Major  M'Kay  had  accepted  of  the  office  of 
trustee,  and  bad  no  power  to  retigfiii  so  that  Mr  Rollo 
was  not  the  sole  trus^e  at  the  tipie  of  exeonting  the 
deed  of  assdinption.  The  pursuers,  on  the  other  band, 
niaintaine^y  that  Major  M'Kay  jbad  never  acqepted  of 
the  office  of  trusteer-rthat  although  he  had,  he  had 
potirer  to  renounce  it,  and  that  it  was  jus  iertii  to  the 
defenders  to  object  jto  ;the  rejpunciation^  or  to  the 
title  of  the  pursuer. 

The  Lord  Ordipary  (Corehouse)  on  29th  May 
1835,  pnonounced  the  following  interjo^tor  and 
note:  — 

"  Havingf  considered  tbe  record  closed  upon  tbe  preliminary 
defence,  ptodvctions^  and  whole  procesa;  sustains  the  preli- 
minary defence,  that  the  pt^seera  of  the  rediiction  were  not  le- 
^lly  assumed  as  trustees  bjr  the  acting  and  surviving  trustees 
of  tbe  dedeaaed  James  M^'Kii\|ion  Campbell,  or  by  a  ^oo^^m  of 
these  trustees  ;  and  therefore  sustains  the  objection  to  the  title 
of  the  pursuers,  dismiaaea  tbe  actioiv  and  decema ;  Finds  the 
purauers  liabl«  in  expenses,**  Stc. 

"  Hole — Jaunes  M'Klnnon  Campbell  granted  a  trust-convey- 
ance ia  favour  of  Major  Alexander  M*l(lay,  Neil  BCalcoIm,  Esq., 
and  Hogb  Jaitiea  Rollo,  W.  S.t  aod  to  the  survivors  or  survi- 
vor, acceptors  or  acceptor  of  them*  the  major  number  surviving 
and  accepting,  from  time  to  time,  being  a  quorum,  and  to  the 
beirt  of  the  survivor  and  acceptor.  A  power  of  assumption  ia 
given  to  the  trustees  and  their  quorum,  but  no  power  to  resign 
or  withdraw  from  the  office.  Mr  Malcolm  declined  to  aceept, 
and  Mr  Rollo  expressly  accepted.  There  is  oo  express  written 
acceptance  by  M^or  M'Kay;  but,  in  the  I^ord  Ordinary^s 
opinion,  sufficient  written  eviae;i|^ce  is  produced  that  he  virtually 
accepted,  and  that  he  continued  Co  act  as  a  trustee  for  a  consi- 
derable time.  Afterwards,  oo  a  misunderstanding  with  bis  co- 
troftee,  Mr  Rollo,  he  declined  to  act  any  longer ;  upon  which 
Mr  Rollo,  holding  himself  as  sole  trustee,  executed  the  power 
of  assumption  in  favour  of  the  pursuers.  It  is  thought,  toat  in 
.doing  so,  be  acted  ulit^  pirth  aa  lie  waa  neither  aole  trustee,  nor 
a  quorum  of  tbe  truateea.  Mi^or  M*Kay  having  accepted,  waa 
not  entitled  to  resign  ^ben  he  thought  fit,  and  Mr  Rollo  might 
have  compelled  him  to  act,  at  least  to  tbe  effect  of  validating  an 
assumption  of  new  trustees ;  or, if  there  were  grounds  for  it,  he 
;night  have  had  Miyor  M'Say  exancroimted  by  the  Court. 
Without  any  meaaure  of  tliat  kind,  Mr  Rollo  proceeded  to  as- 
sume the  pursuers,  upon  the  auppoaition  that  Major  M*Kay  neyer 
had  accepted,  contrary,  it  is  thought,  to  evidence.  The  pur- 
suers have  pleaded,  that  it  is^'fu  tertU  to  the  defender,  whether 
Major  M'Kay  accepted  or  not,  and  whether  the  assumption  ia 
regular.  There  ia  evidently  no  fooodatioB  for  chat  plea.  Every 
defender  in  a  a^t  has  an  interest  that  a  pursuer  shall  have  a 
good  title  to  insist  in  it,  otherwise  a  decree  of  absolvitor,  after  a 
long  and  e^peaaiye  litigation,  might  be  altogether  inejpL'* 


The  pursuers  reclaimed : 

Lord  GUlieu'^AH  to  tbe  delay  which  there  is  said  to  have 
been  in  objecting  to  tbe  title  of  the  pursuers,  J  cannot  blame  tbe 
present  parties.  They  stated  the  objection  as  soon  as  the  action 
was  raised.  It  is  no  matter  how  often  or  how  long  the  title  may 
have  been  sustained  in  transactions  with  other  parties.  There 
has  been  no  delay  in  objecting  on  tbe  part  of  thedefendera.  Aa 
to  the  assumption,  and  the  power  of  resigning,  one  important 
thing  is,  to  look  to  the  trust-deed  itself.  Does  it  give  any  power 
to  resign  ?  Quite  the  contrary.  It  gives  a  power  to  assign  the 
estate,  but  no  power  to  resign.  It  also  gives  a  power  to  assume 
in  the  case  of  death  or  non-acceptance,  but  no  power  to  assume 
in  the  case  of  resignation.  Therefore,  although  Major  M'Kay 
had  validly  resigned,  tbe  deed  of  assumption  would  still  be  inept. 

Lord  Balgray. — Mr  Rollo*s  understanding  of  the  matter  never 
could  invest  him  with  a  power  which  he  had  not. 

Lord  President. — There  was  no  delay  in  objecting,  applicable 
to  these  defenders. 

Lord  Mackenzie. — I  certainly  can  have  no  doubt  here  of  Major 
M'Kay*s  acceptance.  As  to  his  resignation,  he  had  no  express 
power  under  the  trust-deed  to  resign.  Whether  he  might  re- 
ai^  independent  of  such  express  power,  it  is  unnecessary  to 
consider  as  a  general  question,  in  consequence  of  the  remark  of 
Lord  Qilliea,  tfiat  there  is  no  power  to  assume  in  the  case  of  re- 
aignation.  I  am  not  prepared  to  lay  down  tbe  general  law,  that 
if  all  partiea  interested,  and  all  the  other  trustees  concur  in  a  re* 
signation  of  oine  or  more  of  their  number,  a  third  party  may  ob- 
ject to  the  title  to  pursue.  I  don*t  say  but  what  there  may  be  a 
ya^d  resignation  in  that  way,  but  I  think  the  objection  here  is 
well  founded^ 

Lord  Baigray. — I  have  great  doubta  whether  a  trustee,  who 
once  accepts,  can  resign  except  by  judicial  authority. 

fjord  Pivxicftfni.— The  trustee  muac  come  to  a  Court  of  Joa* 
tice,  and  aay  that  he  is  placed  in  a  situation  in  which  be  can* 
not  properly  execute  the  trust ;  as,  for  instance,  that  he  baa  ac- 
quired an  adverse  interest,  and  then  the  Court  may  authorise 
aim  to  resign. 

Tb6  pourt  adhered^  but  found  po  additional  ex- 
penses due. 

Lord  Ordinary^  Corehouse.  r—^c^  Keay  and  Whigbam; 
Davidson  and  &yme,  W.S.,  Jgenis. — AU.  Solicitor- General 
( Cuningbame) ;  James  Peddie  junior,  W.S.,  Agent,'^Sit  R. 
Pundaa,  CCfr^— -[G.  D.] 


9th  July  1835. 
Second  Division.— (J.  R.) 

Kp.  380.— LoRB  Gray  and  OrifEps,  Complainers, 
V.  Thomas  SiMEan^f  William  Johnston,  Re* 
spondents, 

Salmon- Fiahing^ Suspension  and  Interdict— ^Acre  a  genenU 
interdict  had  been  grants  againit  the  uie  offiud  nuiekineryf  or 
any  other  mode  of  catching  Sainton  than  (tynet  and  cobiCf  the 
Court — on  an  ajtpUcation  to  have  the  interdtet  made  more  sped' 
Jict  to  the  effect  i^  prohibiting  the  use  of  stretched  or  stented  netSf 
over  and  above  the  general  prohibition'^rante4  interdict  in  the 
terms  craved. 

This  was  a  bill  of  suspension  aqd  interdict,  at  the  in« 
stance  of  certain  proprietors  of  salmon-fishings  in  the 
river  Tay,  to  have  the  tacksmen  of  inferior  heritors 
prohibited  from  using  pack-nets  and  sole-nets,  with 
whioh  they  were  alleged  to  be  in  the  practice  of  fish- 
ing, and  which  were  described  as  a  species  of  fixed 
machinery,  diflFerent  from  tbe  ordinary  apparatus  of 
net  and  <Qoble,  and  consequently  illegal. 

The  interdict,  therefore,  which  was  prayed  for,  was 
against  these  parties  being  allowed  to  use 

**  sole-nets,  pack-neta,  or  any  fixed  machinery  for  catching  salmon, 
or  any  other  mode  of  fishing  than  the  ordiuary  way  by  net  and 
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coble,  upon  any  of  the  fishing  stations  occupied  by  them  ^s 
tenants,  within  the  river  or  estuary  of  the  Tay.** 

The  Lord  Ordinary  (Jeffrey),  on  l4th  June  }834, 
Appointed  the  bill  to  be  answered ;  '*  meantime  grants 
the  interdict,  as  craved.** 

The  respondents  denied  that  they  made  use  of  the 
apparatus  complained  of,  or  that  they  fished  with  any 
other  than  proper  tool-nets,  which  was  but  another 
mode  of  fishing  by  net  and  coble. 

On  nth  July  1834, 

**  The  Lord  Ordinary  having  considered  this  bill,  with  the 
answers  and  productions,  passes  the  bill  upon  caution,  but  re* 
calls  the  interdict  formerly  granted,  in  so  far  as  it  is  specially 
directed  against  fishing  by  sole-nets,  and  continues  it  quoad 

**  Note, — This  is  the  course  which  appears  to  have  been  fol- 
lowed io  all  the  recent  cases,  and,  till  it  be  ascertained  by  the  ver- 
dict of  a  jury,  or  some  other  competent  mode  of  probation,  whether 
fishing  by  sole  nets  is  fishing  by  fixed  machinery,  or  only  a  variety 
of  fishing  by  net  and  coble,  it  would  evidently  be  premature  to 
grant  any  interdict  against  the  use  of  such  nets,  eo  nomhu.  To 
avoid  evasions  by  a  mere  change  of  namet  perhaps  the  better 
way  would  be  to  raise  an  issue  on  a  complaint  for  breach  qfia- 
lerdiei,  and  take  a  verdict  whether  the  particular  mode  of  fishing 
iKiQDplained  of,  and  proved  to  be  actually  practised,  by  whatever 
name  it  was  called,  fell  within  the  fair  meauingof  that  interdict." 

With  this  view  a  record  was  made  up,  and  the 
case  remitted  to  the  Jury-roll,  when  the  complainers 
afterwards,  instead  of  going  to  trial,  gave  in  a  minute, 
^the  cause  being  retransmitted  to  the  Lord  Ordinary's 
Session-roll),  in  which  they  craved  the  Lord  Ordinary 
to  grant  a  more  special  interdict,  via^ 

**  An  interdict  against  the  responderrts,  prohibiting  them  from 
fishing  with  the  machinery  described  in  articles  6  and  7  of  the 
revised  reasons  of  suspension  ;  or  otherwise  to  grant  an  inter- 
dict prohibiting  them  from  fishing  by  means  of  nets  stretched  or 
stented  in  the  river,  having  the  one  end  made  fast  to  the  shore, 
and  the  other  fixed  by  a  raopring  in  tbe  water,  and  remahiitig 
stationary  in  the  water,  so  as' to  obstruct  the  passage  of  the  sal* 
mon,  and  force  or  decoy  them  into  courts  or  enclosures  of  nettmg 
within  which  they  are  caught ;  and  further,  to  grant  an  interdict, 
in  terms  of  the  former  judgment  of  the  Court,  prohibiting  them 
from  using  any  fixed  machinery  for  catching  salmon,  or  any  other 
mode  of  fishing  thap  the  ordinary  mode  by  net  and  coble.** 

On  advising  this  minute,  with  answers  for  the  re- 
spondents, the  Lord  Ordinary,  on  26th  June  1835, 
reported  the  case  to  the  Court,  with  the  following 

^' ^ofe.— The  Lord  Ordinary  is  not  of  opinion  that  the  ap- 
plication for  a  more  special  interdict  is  incowpetent,  or  that  he 
would  be  reviewing  or  altering  his  former  interlocutor  in  the 
Bill- Chamber  by  granting  it.  The  Bill-  Chamber  is,  quoad  hoc, 
a  separate  Court,  and  its  preparatory  functions  were  concluded 
by  expeding  the  letters  of  suspension  ;  and  the  cause  being  now 
in  the  Court  of  Session,  on  the  expede  letters,  it  is  conceived 
Co  be  clearly  competent  to  grant  (or  to  recal)  any  interdict  which 
tbe  justice  of  the  case  may  require..  That  there  has  been  no 
'change  of  circumstances  since  the  general  interdict  was  granted, 
may  be  a  good  reason  for  refusing  the  application  on  its  merits, 
but  does  not  affect  its  competency.  On  the  merits,  the  Lord 
Ordinary  is  rather  inclined  to  grant  the  special  interdict  eugges- 
ted,— not,  however,  by  a  mere  reference  to  articles  six  and  seven 
of  the  reasons,  which  he  thinks  would  be  too  vague  and  compre- 
hensive, but  in  some  such  terms  as  are  mentioned  immediately 
after  in  the  minute,  or,  in  substance,  against  using  anv  net  steu- 
.ted  and  fixed  in  the  water,  during  the  whole  time  of  fishing,  and 
used  merely  to  obstruct  or  decoy  the  fish,  as  a  permanent  or  sta> 
tionary  bulwark,  and  not  to  catch  or  drag  them  ashore  by  being 
hauled  or  drawn  to  the  bank.  Such  a  net,  he  humbly  thinks, 
comes  so  clearly  within  the  description  of  *JUed  maclunertf,*  aud 


is  so  little  like  '  the  ordinary  way  qfJUbing  bif  net  and  coUe^  that 
he  does  not  sec  what  fair  interest  a  party  who  has  submitted  to 
the  more  geneml  interdict  has  to  oppose  the  further  specification, 
and  more  especially  a  party  who,  like  the  respondent,  positively 
denies  that  he  ever  dees  fish  with  nets  so  fixed  and  stented. 
As  the  Court,  however,  has,  for  a  considerable  time  back,  de. 
dined  to  grant  any  other  interdict  tlian  the   more  general  oie 
which  is  now  in  force  between  those  parties,  the  Lord  Ordinary 
is  unwilling,  on  his  own  authorityr  in, any  respect  to  vary  tbe 
terms  of  the  deliverance,  and  has,  therefoi^,  reported  the  ca»e, 
that  their  Lordships  may  settle  the  noatter  by  their  superior 
authority,     if  this  more  special  interdict  is  granted,  the  suspen- 
ders have  intimated  their  purpose  to  proceed  no  farther  with  tbe 
case,  which,  even  after  a  verdict  in  their  favour,  could  ouly  is$ue 
in  some  interdict  of  the  same  description ;  and  if  they  are  en- 
titled to   this  noWf    they  have  a  clear,   and,  the  Liord  Ordinary 
thinks,  a  fair  interest  to  avoid  the  expense  and  delay  of  a  triaL* 

The  case  was  advised  to-day. 

The  Lord  Juuice-Clerk. — I  must  own  that  I  have  no  difficulty 
in  this  case,  either  as  to  the  competency  of  applying  for  an  cu- 
krgement  of  the  interdict,  or  the  reuAoimbleneas  of  tbe  demand. 
His  Lordship  then  stated,  that  he  considered  the  respoodents 
were  bur  aiming  at  a  new  decree,  among  the  many  others  which 
had  been  contrived,  to  elude  the  judgment  of  the  Court  in  1812, 
regarding  the  mode  of  fi.<hing  in  the  Tay,  and  by  which  the  u>e 
of  stake-nets,  and  similar  kinds  of  machinery  was  prohibited. 

Lord  Glentee» — I  am  entirely  of  the  same  opinion.  What  if 
asked  is  no  more  than  applying  the  interdict  already  grantaiL 

Lord  Meadowbank  concutred. 

Lord  M^dwyn^ — J  am  happy  to  tVi^k  there  is  no  difference  of 
opinion  in  this  case.  I  think  it  was  proper  for  the  complainers 
to  apply  for  an  extension  of  the  interdict,  and  that  your  Lord- 
ships  are  right  in  granting  it.  Since  the  judgment  in  the  great 
case  in  1812,  attempts  have  been  made  to*  evade  it,  by  means  of 
alterations  in  machinery.  The  machinery  used  by  the  nspoa> 
dents  may  not  be  standing  during  the  wnole  season,  fiut  it  is 
fixed  during  the  actual  time  of  fishing.  When  the  tide  recedes 
the  machinery  may  be  removed,  and  so  this  is  but  one  way  in 
which  a  general  prohibition  against  the  use  of  fiaed  oaacfaiDerj 
may  be  evaded*  I  am  clearly  of  opinion,  that  in  this  eaae,  there 
ought  to  be  an  interdict  of  a  more  specific  nature. 

The  Court,  theu,  by  iBterlocutor,  aig^ned  tbe  lOtk 
instant, 

"  Prohibit,  interdict  and  discharge  the  respondents,  Tbooas 
Sime  and  William  Johnston,  frum  fijihing  by  means  of  netf 
stretched  or  stented  in  the  river  Tay,  having  the  one  end  nuideiass 
to  the  shore,  and  tbe  other  fixed  by  a  mooring  in  the  water,  and  ns 
maining  stationary  ia  tbe  water,  so  as  to  obstruct  the  passage  c/ 
salmon,  and  force  and  decoy  them  into  coorts  or  enc^osurt^  ol 
netting  in  which  they  are  caught ;  and  further  interdict  and  pr> 
hibit  the  said  respondents  from  using  any  fixed  macfainerr  i<^ 
catching  salmon,  or  any  other  mode  of  fisbiug  than  tbe  ordiosry 
mode, by  net  and  coble,  and  decern  accordingly:  Allow  th^ 
decree  prohibiting  to  go  out  and  be  extracted,  ad  interim,  to  t^ 
effect  that  all  due  execution  may  pass  thereon,  as  effeJis  :  Qua^ 
ultra,  reserve  all  questions  of  expenses,  and  remit  to  the  Lurd 
Ordinary  to  proceed  in  the  case  as  lu  his  Lordship  may  seta 
just." 

There  were  also  in  the  roll  two  other  cases,  of  a 
like  nature,  at  the  instance  of  the  same  complainers 
against  certain  other  parties,  and  which  were  disposed 
of  by  a  similar  judgment* 

Lord  (Minary,JefCrej,-^Aet»  Dean  of  Faculty  (H(^),  Keay 
and  T.  Mackenzie;  Bowie  and  Campbell,  W.&,  ^^^ais.— .^. 
Rutherfurd  and  Whigham;  William  Martin,  S.S.C.,  Jtgemi, — 

aerh.—[J,R,] 


1835.] 
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9/^  Jul^  1835. 
First  Division. — (  G.  D. ) 
No.  381. — ALEXANDEfi  Marjoribanks,  Parstte}\  v. 
Thomas  Mansfield  (Marjoribanks*  Trustee), 
Dt/ender, 

Barikrtipt — Sequestration — Statute,  54  Geo.  III.,  c.  137 — 
CredUon  having  agreed  to  pay  to  a  teqnestrated  bankrupt  the 
Itighetl  rate  permined  6y  the  Bankrupt  Act  for  hU  assistance  in 
managing  the  estate  from  the  date  of  the  sequestration  to  the 
date  of  his  discharge — Httd  that  the  bankrupt  was  only  entitled 
to  5  per  cent,  on  the  fund  dinsible  among  the  personal  creditors, 
nfier  deducting  Ike  trustee's  commissiout  preferable  debts^  and  the 
txftcHse  0f  winding  up  the  sequestration ;  andthaty  on  estimating 
the  nett  produce  on  which  the  5  per  cent,  was  exi;>ible,  no  part  of 
thf  price  of  heritable  subjects,  burdened  with  heritable  securities 
though  sold  by  the  truslecj  could  bit  taken  into  account,  except  the 
ifalancct  after  deducting  the  securities;  and  that  where  a  Crown 
debt  had  been  paid  by  the  trustee,  partly  out  of  the  mooeable 
estate  at  the  dale  of  the  sequestration,  and  partly  out  of  subse- 
quent rents  of  the  heritable  estate,  the  sum  paid  to  the  Crown  and 
the  subsequent  rents  could  not  be  both  taken  into  account  in  ettU 
wunting  the  nett  produce* 

The  defender  was  chosen  trustee  on  the  pursuer's 
sccjiiestrated  estate  in  1828.  In  1829,  the  pursuer*8 
father  offered  £;2000  for  the  pursuer's  discbarge,  on 
certain  conditions.  On  15th  December  1829,  a  meet- 
ing of  the  commissioners  was  held,  at  which  it  was  re« 
solved  to  accept  the  offer,  provided  it  was  raised  to 
£2200.  The  minute  of  this  meeting  contained  also 
the  following  clause : 

**  The  meeting  woald  also  recommend  to  the  creditors,  that 
the  highest  allowance  provided  for  under  the  Bankrupt  Act 
should  be  given  to  Mr  Marjoribanks,  junior,  upon  the  amount 
r-ealised  from  his  own  estate,  upon  condition  that  Mr  Marjori- 
banks  should  contribute  every  aid  in  his  power  to  the  final 
winding  up  thereof." 

The  pursuer's  father  agreed  to  increase  his  offer  to 
£2200y  and  an  agreement  was  entered  into,  which 
contained,  inter  aXia^  this  condition  : 

*<  4/ A,  That  the  creditors  pay  to  Mr  A.  Marjoribanks  an  al- 
lowance according  to  the  highest  rate  permitted  by  (he  Bank- 
rupt Act,  from  the  date  of  the  sequestration  to  the  date  of  his 
getting  the  discbarge." 

The  £2200  was  paid,  and  the  pursuer  discharged, 
but  the  parties  having  differed  as  to  the  amount  of  the 
allowance  to  be  paid  to  the  pursuer,  the  present  ac- 
tion was  brought  at  the  pursuer's  instance  against  the 
trustee  for  £437,  17s.,  being  at  the  rate  of  £3,  3s. 
per  week  from  the  date  of  the  sequestration  to  the 
date  of  the  discharge,  deducting  £lOl,  l8s.  paid  to 
accoont.  The  defender  contended  that  the  pursuer 
was  only  entitled  to  5  per  cent,  on  the  nett  produce 
of  the  estate,  after  deducting  the  trustee's  commission, 
preferable  debts,  and  the  expense  of  the  sequestration, 
and  that  iu  estimating  the  nett  produce,  the  prices 
received  for  heritable  properties,  though  sold  by  the 
defender,  were  not  to  oe  taken  into  view,  except  in 
BO  far  as  there  was  a  balance  left  for  division  among 
the  personal  creditors.  Farther,  that  in  giving  cre- 
dit for  the  rents  of  the  heritable  property,  drawn  sub- 
sequent to  the  sequestration  for  behoof  of  the  per- 
sonal creditors,  there  fell  to  be  deducted  £6.36,  10.  2., 
being  the  balance  of  a  Crown  debt  of  £823,  19.  2^., 
paid  out  of  these  rents  to  set  the  heritable  property 
free  from  the  operation  of  a  writ  of  extent,  and  se- 
cure a  larger  divisible  fund  to  tbo  personal  creditors 
Vol.  VII. 


—the  whole  moveable  funds  realised  at  the  date  of 
the  sequestration,  amounting  to  £167,  9:1.,  having  been 
previously  applied  in  extinction  protanto  of  that  debt. 
The  pursuer,  on  the  other  hand,  mdintained,  that  the 
agreement  entered  into  with  him  was  not  meant  to 
be  in  terms  of  the  Statute,  and  that  he  was  entitled 
to  £3,  3s.  per  week,  without  reference  to  the  amount 
of  the  proceeds  of  the  estate  ; — that  supposing  it  to 
be  otherwise,  the  <*  nett  produce  of  the  estate"  must 
be  held  to  be  the  money  actually  recovered  by  the 
trustee,  whether  from  heritable  property  or  other- 
wise, and  not  the  balance  realised  after  paying  off 
preferable  claims ;  and  that,  at  all  events,  the  defen- 
der was  not  entitled  to  deduct  the  portion  of  the 
Crown  debt  paid  from  the  rents  of  the  heritable  pro- 
perty, nor  a  debt  of  £257,  14.  5.,  paid  preferably  to 
Mr  Pedie,  W.S.,  in  virtue  of  an  alleged  hypothec  over 
the  title-deeds  of  the  heritable  property,  nor  an  ac- 
count of  £647,  16.  8.,  paid  to  Mr  Pedie  as  the  ex- 
penses of  the  sequestration, — to  the  auditing  of  which 
account  by  one  of  the  commissioners,  the  pursuer  had 
been  no  party,  and  by  which  auditing  lie  was  not 
bound,  any  more  than  he  was  by  the  minutes  of  the 
commissioners  fixing  the  trustee's  commission,  and 
declaring  the  amount  of  the  fund  devisible  among  the 
creditors. 

The  following  was  the  clause  in  the  Bankrupt  Act 
referred  to  by  the  parties  : 

"  And  whereas  it  may  be  reasonable  that  the  bankrupt  should 
have  some  allowance  out  of  the  estate  for  supporting  himself 
and  bis  family,  while  the  trustee  may  have  occasion  for  bis  as- 
sistance; be  it  enacted  by  the  authority  foresaid,  that  four-fifths 
of  the  creditors,  in  number  and  value,  present  at  the  meeting 
after  the  last  diet  of  the  bankrupt's  examination,  or  at  any  after 
meeting  called  for  the  purpose,  may  authorise  the  trustee,  with 
consent  of  the  commissioners,  or  any  two  of  them,  to  allow  and 
pay  to  such  bankrupt  conforming  to  the  terms  of  this  Act,  from 
time  to  time,  as  they  shall  think  fit,  such  sum  or  sums  of  money 
out  of  the  proceeds  of  his  estate,  as  they  shall  think  proper,  to- 
wards the  subsistence  and  support  of  himself  and  family,  till  the 
period  assigned  for  the  second  dividend,  not  exceeding  three 
guineas  per  week,  from  the  date  of  the  sequestration  to  the  period 
aforesaid,  so  as  not  to  amount,  upon  the  whole,  to  more  than  £5 
per  centum  of  the  nett  produce  of  the  estate.*' 

On  l2th  May  1832,  Lord  Corehouse,  Ordinary, 
pronounced  this  interlocutor : 

"  Having  heard  counsel  for  the  parties  on  the  closed  recordt 
finds  the  pursuer  entitled  to  an  allowance  calculated  at  the  high- 
est rate  permitted  by  the  Bankrupt  Statute,  from  the  date  of 
the  sequestration  to  the  date  of  the  discharge,  subject  to  this 
limitation,  that  the  said  allowance  shall  not  exceed  five  per  cent, 
upon  the  proceeds  of  the  pursuer's  estate,  including  the  sum 
advanced  by  his  father ;  and  appoints  the  defender,  within  four- 
teen days,  to  put  in  a  state  of  the  funds." 

Thereafter  a  remit  was  made  to  an  accountant,  who, 
on  the  principles  contended  for  by  the  defender,  re- 
ported, that  the  total  free  realised  fund,  subject  to  de- 
duction of  the  trustee's  commission  and  the  expense 
of  winding  up  the  sequestration,  was  £2177,  0.7^^2* 
After  the  parties  had  been  heard  by  objections  and 
answers,  and  minutes  of  debate  on  the  accountant's  re- 
port, Lord  Corehouse,  on  25th  February  1835,  pro- 
nounced the  following  interlocutor  and  note : 

"  The  Lord  Ordinary  having  advised  the  minutes  of  debate, 
accountant's  report,  and  whole  process,  approves  of  tbo  report : 
Finds  that  the  pursuer  is  entitled  to  an  allowance,  from  the  date 
of  the  sequestration  to  the  date  of  his  getting  his  discharge,  equal 
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to  five  percent  on  dC2]77,0.  7.  9-12th8,  under  the  deduction 
of  the  trustee's  commisBion  and  the  expense  of  winding  up  the 
sequestration ;  and  in  respect  the  payments  made  to  the  pursuer, 
being  £\0\,  IRs.,  exceed  that  sum,  assoilzies  the  defender 
from  the  conclusions  of  the  libel,  and  decerns:  Finds  the  pur- 
suer liable  in  expenses,  subject  to  modification  by  the  Lord  Or- 
dinary«  and  remits  to  the  auditor  to  tax  the  account  thereofi 
when  lodged,  and  to  report. 

"  Note It  is  a  new  question,  and  not  without  difficulty, 

what,  in  the  sense  of  the  Statute,  is  the  nett  produce  of' a  se- 
questrated estate,  five  per  cent,  on  which  is  the  maximum  of  the 
allowance  which  can  be  given  by  the  creditors  to  the  bankrupt. 
By  the  operatioM  of  the  54th  Geo.  III.  c.  187,  real  creditors 
must  deduct  the  value  of  their  securities  from  their  claims. 
They  may  settle  with  the  purchssers  of  the  subjects  without  the 
intervention  of  the  trustee,  and  he  has  no  concern  with  the  price. 
Except  in  so  far  as  the  securirj  proven  deficient,  and  they  are 
compelled  to  rank  on  the  devisible  fund,  they  are  no  parties  to 
the  sequestration.     It  is  thought,  therefore,  that  no  part  of  the 
price  of  heritable  subjects,  over  which  heritable  securities  ex- 
tend, even  though  sold  by  the  trustee,  can  be  taken  into  account 
in  this  question,  except  the  balance  after  deducting  the  security. 
If  this  be  correct,  it  disposes  of  the  principal  objection  made  by 
the  pursuer  to  the  accountant's  report.     There  is  more  difficulty 
with  regard  to  the  Crown  debt,  which  the  trustee  paid,  partly 
out  of  the  moveable  estate  at  the  date  of  the  sequestration,  and 
partly  out  of  bis  subsequent  recoveries,  a  measure  adopted  that 
the  rents  of  the  heritable  property  might  be  set  free  from  the 
operation  of  the  writ  of  extent.     But  in  consequence  of  this 
measure,  which  was  for  the  benefit  of  the  creditors,  and  in  which 
they  acquiesced,  the  divisible  fund  was  larger  and  sooner  realised 
than  it  would  otherwise  have  been.     It  does  not  appear,  there- 
fore, that  both  the  sum  paid  to  the  Crown,  and  all  the  rents  sub- 
sequently recovered,  can  be  taken  into  account.     The  business 
accounts  of  Mr  Pedie,  as  agent  in  the  sequestration,  must  clearly 
be  deducted,  and  they  have  been  audited  in  the  usual  manner. 
It  is  thought  that  the  pursuer  is  not  entitled  to  demand  that  they 
shall  be  audited  again,  on  the  ground  that  he  was  not  a  party  to 
the  first  audit.     The  proceedings  of  the  trustee  and  commis- 
sioners, if  not  objected  to  by  the  creditors,  must  be  final  as  to 
this  and  every  other  mcitter  intrusted  to  them  by  the  Statute, 
and  to  these  proceedings,  as  the  only  legitimate  mode  of  ascer- 
taining the  nett  produce  of  the  estate,  reference  must  have  been 
bad  when  the  agreement  libelled  was  entered  into.     If  the  pur- 
suer could  allege  collusion  or  fraud  on  the  part  of  the  trustee 
and  creditors,  with  a  view  to  defeat  the  agreement,  it  might  be 
a  relevant  objection  ;  but  there  is  no  specific  charge  in  the  con- 
descendence to  that  effect.     With  regard  again  to  Mr  Pedie's 
account,  incurred  prior  to  the  sequestration,  he  held  the  title- 
deeds  of  the  heritable  property  hypothecated  to  him  for  the 
amount.     In  obtaining  payment,  he  was  virtually  exercising  a 
right  of  retention,  and  stood  on  the  same  footing  as  an  heritable 
creditor.     There  is  no  other  objection  which  seems  to  require 
notice.     The  Lord   Ordinary  has  awarded  expenses,  subject  to 
modification,  not  only  because  some  points  of  the  case  seem  doubt- 
ful, bat  because  the  trustee  did  not  proceed  in  all  respects  in 
terms  of  the  Statute,  and  because  the  report  of  an  accountant  be- 
came necessary  to  ascertain  the  nett  produce  of  the  estate." 

The  parsuer  reclaimed  on  the  merits,  and  the  de- 
fender on  the  point  of  expenses,  but  the  Coart  (on  dd 
Jaly  1835), 

**  adhere,  and  refuse  the  desire  of  both  notes;  of  new  find  ex- 
penses due,  subject  to  modification,**  &c. 

Lord  Ordinary,  Corehouse. — Act,  Marshall ;  Andrew  Clason, 
W,S.,  Jgent.^Alt.  Buchanan;  James  Pedie,  W.S.,  Agent, — 
D.,  Clerk IG,D.\ 


9ih  July  1835. 
First  Division. — (G.  D.) 
No.  382. — M'GowAN  u.  His  Cheditors. 

Cessio  Bonorum. 
Tilts  was  the  case  of  a  party  who  had  £120  of  sa« 


lary  as  a  traveller  to  a  mercantile  house,  and  his  wife 
had  an  annuity  of  £200  per  annum,  exclusive  of  his 
jiu  maritL  The  Court  (on  4tb  .July  1835)  foimd  him 
entitled  to  the  benefit  of  the  cessio^  on  assigning  £100 
per  annum  out  of  his  salary  to  his  creditors, 
^c/.  Solicitor- General  (Cuninghame). — AU,  D.   M'Neill.^ 

9M  July  1835. 
First  Division.— (G.  D.) 

No.  383.-^NErL  Campbkll  M*Larbn  aik/  Edward 
Railton,  Competing  ClaimnnU  for  Trusteeship  on 
Sequestrated  Estate  of  Jons  Love. 

Bankrupt  —  Sequestration  —  Trustee  —  Personal  Exception— C5r. 
cumstancea  in  which  a  parly  who  had  been  elected  irustee  va  a 
sequestrated  estate  by  the  whole  creditors,  except  his  compeiitor 
and  the  bankrupts  brother^  held  disqualijikd,  on  account  of  haei»g 
altered  an  account  after  it  had  been  sworn  to  by  a  creditor,  al- 
though the  altertUion  was  not  made  fraudulently,  but  to  make  tha 
account  correspond  with  the  voucher. 

The  circumstances  of  this  case  will  be  stifficientlf 
understood  by  the  following  note  of  Lord  Cockbnrn, 
Ordinary,  annexed  to  his  Lordship's  interlocutor  of 
2dd  June  1835,  making  avizandum  to  the  Court  witli 
the  record  in  the  competition : 

"  Note, — This  is  a  competition  by  two  petitioners  for  the 
trusteeship  ou  the  sequestrated  estate  of  John  Love.  Nine  cre- 
ditors voted  at  the  election,  of  wbom  seven  voted  for  the  peri. 
tioner  Edward  Railton,  and  two  for  the  other,  Neil  M'Liren. 
These  two  were  MLaren  himself  and  a  brother  of  the  bankrupt. 
Votes  on  both  sides  are  objected  to ;  but  there  has  l>een  no 
scrutiny,  because  the  parties  wish  certain  personiil  objections 
that  have  been  taken  to  Railton  to  be  disposed  of  fir»t.  as  bi» 
rejection  on  this  ground  might  of  itself  lead  to  the  conlinnation 
of  bis  competitor.  If  these  objections  are  repelled,  the  scru(in)r 
must  be  gone  into.  But  though  they  be  sustained,  this  wont 
imply  the  immediate  success  of  M'Laren;  because  the  minutes 
show  that  no  objection  was  stated  till  after  the  vote  had  tieen 
taken,  and  till  after  Railton  had  declared  his  acceptance,  and 
had  named  his  cautioner,  and  had  been  declared  duly  elected ; 
ad  that  his  being  now  found  disqualified  would  only  lead  to  a  new 
election.  I  cannot  help  considering  the  fact  of  the&e  objections, 
several  of  which  were  unquestionably  known  at  the  time,  being 
kept  back  from  the  meeting,  as  justifying  rather  an  unfavouraUle 
impression  of  them.  They  cannot  be  appreciated,  and  scarceif 
even  understood,  without  taking  into  view  the  fact  (not  disputed 
on  either  side)  that  Love  is  not  a  very  creditable  bankrupt. 
There  are  two  sequestrations  subsisting  against  him  ;  the  benefit 
of  the  cesiio  was  twice  refused  to  him  ;  and  it  seems  impossible 
to  hear  almost  any  statement  touching  his  affairs,  without  dis- 
covering suspicious  appearances.  If  it  were  necessary  to  ha^-e 
every  circumstance  that  is  deemed  regularly  established,  the  case 
would  be  very  little  advanced  in  without  a  tedious  proof.  But 
in  these  competitions  this  is  not  neeensary ;  and  I  have  thought 
that  there  is  enough  already  in  process  on  the  record  to  warrant 
my  reporting  the  case  as  it  stands.  The  material  objections  are 
these: — I.  That  Railton  is  a  defender  in  two  actions  of  da- 
mages, which  the  bankrupt  has  instituted  against  bim,  one  for 
libel,  and  one  for  oppression,  in  these  very  matters,  (cond.  art>. 
2  and  4).  This  is  almost  the  only  fact  which  led  me  at  one 
time  to  hesitate  about  his  eligibility.  Because  It  would  un- 
doubtedly be  hard  to  interfere  with  the  justice  due  between  tiro 
parties  by  unnecessarily  putting  them  in  the  position  of  bank, 
rupt  and  trustee.  But,  on  the  other  hand,  nothing  could  be 
more  dangerous  than  to  enable  a  bankrupt^ to  deprive  his  creditors 
of  the  trustee  they  wish,  by  bringing  an  action  of  damiM^es 
against  him,  and  therefore  the  circumstances  must  be  looked  to. 
The  first  action  is  founded  solely  on  the  fact,  that  in  writing  to 
a  creditor  after  the  sequestration,  Railton,  who  is  also  a  man- 
datory for  a  creditor,  described  Love  as  a  *  practised  swindler.' 
Now,  assuming  this  expression  to  have  been  rash,  it  will  be  ob- 
served, ist,  that  in  the  case  of  Torrance,  21st  November  I834> 
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the  Court  decided  that  sncb  statements  among  creditors  were  pri- 
vileged, and  are  therefore  not  actionable,  unleM  when  proceeding 
from  malice.     M:ilice  \n  averred  here,  but  nothing  is  stated  to 
make  its  existence  prob<ible.     2//,  The  action  was  instituted  just 
three  day«  before  the  meeting  for  election,  but  was  not  men- 
tioned till  the  election  was  over.     Does  not  this  make  it  savour 
of  an  election  trirk?     The  other  action  rests  on  the  statement 
that  Railton  incarcerated  the  bankrupt  in  the  face  of  a  persunul 
protection,  and  under  the  pretence  of  acting  for  Hunter,  a  ere- 
ditor,  his  employer.     This  action  was  raised  about  l^n  or  eleven 
days  after  the  election.     The  answer  to  it  is,  Irt,  That  Riilton 
held  the  papers  of  Hunter,  which  was  a  sufficient  authority  to 
act  for  him.     2//.  That  no  lawful  protection  had  been  obtained, 
and  that,  therefore,  though  liberation  was  granted  by  the  Lord 
Ordinary,  the  imprisonment  could  ea«n1y  have  been  defended  and 
continued  if  it  had  been  insisted  on.  but  that  the  diligeiire  was 
withdrawn ;  and  that  the  resolution  of  a  pretended  meeting  to 
concur  in  the  protection  was  a  mere  trick.     Tiiere  in  Kome  con- 
fusion in  the  statements;   but  I  am  inclinH  to  think  both  of 
these  answers  good.     The  meeting,  which  is  said  to  have  con- 
curred in  the  protection,  seems  to  have  consisted  only  of  the 
bankrupt's  brother  and  a  Mrs  Kelly;  and  at  the  election  of  trus- 
tee, all  the  creditors  present,  except  thi«  brother  and  the  now 
competing  candidate,  resolved  that  the  bankrupt  *  is  not  entitled 
to  personal  protection.'     It  is  for  the  Cout  to  say  whether  such 
action,  raised  at  a  time  calculated  to  affect  this  competition, 
oui^ht  to  interfere  with  the  creditors'  choice. — ^2.  That  Railton 
lodged  an  information  of  fraud  against  the  bankrupt  with  the 
Procurator- fiscal,  who,  after  inquiry,  abandoned  the  proceedings, 
(cond.  3).     In  answer  to  this,  it  is  said  that  the  informer  was 
Goold.  mandatory  for  a  creditor,  and  not  Railton.     But  let  it 
be   Railton.     The  lodging  of  the  information  was  not  only  a 
right,  but  a  duty.     The  facts  are  explained  in  Statement,  Art. 
13.      The  answer  to  that  article  is*  entirely  evasive.     According 
to -the  bankrupt's  own  letters,  his  being  referred  to  the  Procu- 
rator-fiscal  was  not  an   unreasonable  step — 3.   That  Railton 
instituted  certain  proceedings  against  the  bankrupt  in  the  names 
of  creditors  without  their  authority,  and  which  they  disclaimed, 
(cond.  5  and  6).     The  answer  is,  that  their  letters  of  disclama- 
tion  are  prodnced,  and  these  show,  lit.  That  none  of  the  credi- 
tors  deny  their  having  originally  given  authority.    2(/,  That  they 
only  disclaim  de  fufuro.     The  bankrupt  had  began  bis  actions 
of  damages. — 4.  That  after  the  meeting  for  electing  an  interim 
far  tor  was  over,  Railton  pretended  to  hold  a  second  meeting, 
and  irregularly  made  out  a  minute  of  what  took  place,  (cond. 
art.  7).     The  true  circumstances  are  set  forth  in  Statement  2. 
Their  import  seems  to  be  that  Railton  adopted  a  mode  of  de- 
feating a  manoeuvre  by  the  bankrupt  or  hia  friends,  which  was 
perhaps  inept,  bnt  which  could  not  be  very  unfair,  since  the  re- 
sult and  the  object  was,  that,  so  far  as  be  could,  be  put  the 
estate  under  the  care  of  the  Sheriff-clerk.— 5.   That  in  conse- 
quence of  this  proceeding,  the  bankrupt  accused  Railton  of  fraud 
to  the  Procurator-fiscal,  who  took  a  precognition,  under  which 
he  was  committed  for  trial,  but  was  liberated  on  the  Act  1701, 
(cond.   art  6).     The  explanation  is  contained  in  Stat.  Art. 
16.     I  was  satisfied  that  the  proceedings  under  this  precognition 
were  influenced  by  the  bankrupt  and  his  associates,  and  that  the 
charge  was  groundless.     But,  at  any  rate,   being  discharged 
under  the  Act  1701,  the  accused  is  judicially  clear  of  that  impu- 
tation.— 6.  That  he  fraudulently  imposed  on  the  creditors,  by 
altering  an  account  claimed  on  by  one  Mahon,  after  it  had  been 
iworn  to,  (cond.  10).     The  facts  are,  that  the  creditor,  who 
was  Id  Dublin,  though  he  was  correct  as  to  the  amount  of  the 
iebt  to  which  he  swore,  in  setting  down  the  items  made  a  trif- 
ling  mistake,  and  that  Railton,  who  was  in  Glasgow,  where  the 
kTOUcher  was,  corrected  this  error.     Very  possibly  this  was  an 
mproper  way  of  proceeding;  but  it  is  said  to  be  common  for 
i(2renta    on  tbe   spot  to  correct  such  accounts,  provided   the 
iffidavits  and  the  sums  be  untouched ;  and,  at  any  rate,  the  charge 
,'ndeAvoured  to  be  made  out  of  it  seems  quite  extravagant.     The 
:reditor  adopts  the  correction,  and  still  claims  on  this  affidavit 
ind  account.     These  objections  cannot  be  disposed  of  correctly 
>y  concluding  in  general,  that,  upon  the  whole,  it  may  be  expe- 
lient  to  dispense  with  Mr  Railton.     Tbe  creditors  bare  a  right 
o  have  him,  if  he  be  eligible ;  and  since  chaigef  hare  been 


made  against  him,  he  has  a  right  to  have  them  considered  arti- 
culately. Their  accumulation,  instead  of  increaMug,  diminishes 
any  plHUsibilicy  they  mny  have  ;  and  the  reported  case,  M'Laren 
and  Love  v.  Railton,  *2 1  Ht  February  1833,  shows  tbe  unnecessHry 
complexity  of  proceedings  to  which  be  has  been  exposed.  En- 
mity to  the  bankrupt  has  been  decided  to  be  an  objtf  Hon  to  a 
trustee  (Lowe,  14th  February  1833);  but  imputation  and  litiga. 
tion,  to  which  any  man  is  liable,  is  no  proof  of  enmity-  If  I 
had  dispoited  of  tbe  case,  I  would  have  repelled  the  objections 
with  expenses." 

The  Court  (except  Lord  Balgray,  who  was  for  re- 
luicting*  the  whole  matter  to  the  creditors)  were  of 
opinion  that  the  alteration  of  the  accounts  annexed 
to  the  affidavits,  although  not  made  fraudulently,  was 
a  thing  to  be  disapproved  uf,  and  that  it  was  sufficient 
to  disqualify  Mr  Railton.  They  therefore  (on  8th 
July  18:^6) 

*'  Find  Ehyard  Riilton  disqualified  from  being  elected  trustee 
in  this  sequestration  :  Therefore  annul  the  election,  and  appoint 
the  creditors  to  meet,**  &c.  to  choose  a  new  trustee. 

Lord  Ordinary^    Cockburn.— J-'or  McLaren,  Rutherfurd  and 

A.    M'Neill;    C.    F.    Davidson,    W  S..   Anent For   RaiUoth 

Disn  of  Faculty  (Hope)  and  D.  M*Neill;  John  Cullen,  W.S.^ 
jigcHi.'-^Ur  Bell,  C/eri._[C.Z>.] 


9th  July  1835. 

First  Division.— (G.D.) 

No.  384. — John  Youno,  S.S.C,  Suspender,  v,  J.  J. 

G.  Sheridan,  Charger. 

Suspension. 

Special  case  of  suspension  of  a  charge  for  payment 
of  a  bill  of  £50,  of  which  the  suspender  alleged  that 
the  charger  (betides  being  liable  to  him  in  counter 
claims)  was  not  a  hona  fide  onerous  holder.  On  ad- 
▼ising  the  charger's  deposition,  Lord  Cockbarn  re- 
fused the  bill,  with  expenses,  but  the  Court  altered^ 
and  remitted  to  pass  on  caution. 

Lord  Ordinary,  Cockburn. — Act,   Patterson;    Party,  Agent,^-^ 
Alt.  Itory;  James  Imrie,  Agent. — S.,  Clerk.— \^G,D.'\ 


9th  July  1835. 

Second  Division. — (J.  R.) 

No.  385,— ^OHN  Douglas,  Pursuer,  v.  His  Crboi-* 

TORS,  Defenders. 

Cessio  Bonorum— (7ran/0(/  to  an  emign  (a  widower  with  a  fa* 
mily)  whose  half-pay  was  j£84,  on  his  assigning  £40  per  annum 
out  of  it,  and  a  policy  of  life  insurance  for  XI 00,  the  creditori 
paying  from  the  said  sum  of  j£40,  the  annual  premium  of  said 
policy. 

The  pnrsner  was  a  widower  with  a  large  family. 
His  half-pay  as  an  ensign  of  the  4th  Royal  Veteran 
Battalion,  amounted  to  £96  per  annum,  but  deducting 
expenses,  and  £6,  7s.,  the  annual  premium  of  a  life 
policy  for  £100,  his  free  yearly  income  was  £84.  Of 
this  sum,  the  pursuer  had  previously  assigned  to  a 
trustee  for  behoof  of  his  creditors,  £40  per  annum,  but 
this,arrangenient  having  failed,  he  had  recourse  to 
the  present  process  of  cessio,  to  the  benefit  of  which 
the  Court  found  him  entitled,  on  his  assigning  to  tbe 
creditors  the  policy  of  insurance,  and  £40  yearly  of 
his  half-pay,  the  creditors  out  of  said  sum  paying  the 
premium  of  insurance. 

Act.  John  Miller;  Richard  Hunter,  Agent.-^AU,  Graham 
Bell;  ,  Aient.'^lJ,R.]  , 
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iOlh  July  1835. 
» FiRsrr  DxnsioN. — (  G.  D. ) 

No.  386. — j£AN  CocPER  or  Stebl,  Pursuer^  «.  Ro- 
bert Steel,  Defender. 

» 

KtfleTancy— Divorce — Process— .^Vcum^/ancM  in   tOhich  certain 
articUs  of  a  condescendence  in  an  action  of  divorce,  field  not  to  be 
incompetent  and  irrelevant,  and  certain  other  articles  held  not  to 
/te  objectionablet  in  respect  of  the  latitude  of  time  aUowed,  and  of 
the  alleged  indefinite  nature  of  the  allegations. 

The  parsner  rained  an  action  of  divorce  against  her 
husband,  the  defender.  The  second  article  of  the 
pnr8uer*8  condescendence  was  in  these  terms : 

**  That  since  the  month  of  January  1826,  the  defender  has 
totally  alienated  his  affections  from  the  pursuer,  and  given  him- 
self up,  at  different  times  and  places,  to  adulterous  practices, 
fellowship  and  correspoiidence  with  other  women,  oue  or  more, 
known  not  to  the  pursuer;  and  has  had  carnal,  adulterous  con- 
versation, intercourse,  and  dealing  with  such  other  woman.*' 

In  article  6,  the  pursuer  set  forth  that  the  defender, 
during  a  specified  period,  had  had  adulterous  inter- 
course with  certain  women  therein  named.  The  ar- 
ticle then  concluded  with  the  following  seven  words : 
*'  And  with  other  women  to  the  pursuer  unknown." 
The  7th  and  8th  articles  also  contained  allegations 
that  the  pursuer  had  had  adulterous  intercourse  during 
specified  periods,  with  certain  women  therein  named. 
The  7th  article,  however,  contained  also  the  follow- 
ing ten  i^ords,  forming  the  thirteenth  and  fourteenth 
lines  thereof:  *'  And  other  women,  whose  names  are  to 
the  pursuer  unknown  ;"  and  the  last  eleven  words  of 
the  8th  article  were  as  follow:  *' And  with  other 
women,  whose  names  are  to  the  pursuer  unknown." 

On  6th  Jane  1835,  the  Lord  Ordinary  (Fullerton), 

**  Finds  the  Second  article  of  the  condescendence,  as  also  the  last 
seven  words  of  article  sixth,  and  also  the  ten  words  forming  the 
thirteenth  and  fourteenth  lines  of  article  seventh,  and  likewise 
the  last  eleven  words  of  article  eighth,  not  sufficiently  explicit ; 
and,  with  the  exception  foresaid,  allows  the  pursuer  and  defen- 
der a  proof  of  the  averments  made  by  them  respectively  in  their 
revised  condescendence  and  answers,  and  to  both  parties  a  con- 
junct probation,"  &c. 

The  defender  reclaimed,  and  prayed  the  Court 

**  to  recal  the  said  interlocutor,  in  so  far  as  a  proof  is  allowed  of 
articles  3d  and  9th  of  the  pursuer*s  condescendence,  in  respect 
of  their  being  incompetent  and  irrelevant ;  and  also  of  those  parts 
of  articles  4th,  5th,  6tb,  7th  and  8th,  as  are  printed  in  italics, 
in  re.tpect  of  the  latitude  of  time  allowed,  as  well  as  of  the  vague 
and  indefinite  nature  of  the  allegations  made.*' 

Tbe  articles  of  the  pursuer's  condescendence,  ob- 
jected to  by  the  defender,  were  verbatim  as  follow : 

**  Cdnd.  9. — That  towards  the  end  of  the  year  1825,  or  be- 
ginning of  the  year  1826.  the  pursuer  was  compelled  to  leave 
the  defender's  house,  in  consequence  of  tbe  defender  having  beat 
and  abused  her  so  much,  that  her  life  was  in  danger,  and  in  conse- 
quence of  his  having  contracted  and  been  afflicted  with  the  vene- 
real disease.** 

^*  Cond.  4-. —  That  in  the  end  of  the  pear  1825,  and  during  the 
whole  or  the  greater  part  of  the  year  1826,  and  in  or  near  the  </«- 
Jender's  house  at  UroomJelaw  Bridge,  Glasgow^  and  in  or  near  his 
own  house,  Sh airfield  toll  bar,  or  in  the  houses  adjoining  thereto, 
and  since  that  time,  and  down  to  the  institution  of  this  auction,  at 
his  property  of  Biirnhouse,  in  or  near  a  house  occupied  by  Mary 
IVlacLauchlane,  he  has  bad  frequent  adulterous  intercourse  with 
the  said  Mary  MacLaucblaue,  who,  at  the  firat  mentioned 
period,  was  one  of  his  own  servants,  and  was  thereafter  married 
to  a  person  of  tbe  name  of  Graham." 

"  Cond.  5.  — TVia/  during  the  whole  or  greater  part  of  the  said 
ftcriod,  from  the  year  1826  to  the  present  time,  but  more  particu- 


Iturly  during  the  two  last  years,  the  defender  has  had  frequent  and 
continued  carnal  and  adulterous  intercourse  within  bis  own  house 
at  Shawfield,  or  near  thereto,  with  Christian  Shaw,  one  of  his 
servants,  who  has  born  him  two  children.** 
.  "  Cond.  6.—- 7Aa<  during  the  same  period,  he  has  had  frequent 
and  continued  carnal  and  adulterous  intercourse  within  bis  own 
house  at  Bumhouse,  and  also  in  the  house  of  a  woman  of  the  name 
of  Janet  Hamilton,  residing  at  Burnhouse,  and  at  Pullocksbaws 
and  Stockwell  Street,  Glasgow,  with  the  said  Janet  Hamilton, 
and  with  other  women,  to  the  pursuer  unknown.** 

**  Cond.  7,—^That  during  the  same  period,  in  his  own  boa$e,  at 
or  near  Shawfield,  and  in  Glasgow,  and  within  bouses  or  other 
premises  in  Stockwell  Street,  Gallowgate  Street,  and  a  wynd 
off  Trongate,  occupied  by  a  Mrs  Mary  Gilmour,  or  by  her  bus- 
biind,  or  by  Mrs  Neill,  he  has  had  frequent  and  continued  carnal 
and  adulterous  intercourse  with  the  said  Mrs  Gilmour,  with  Mn 
Lynn,  and  other  women,  whose  names  are  to  the  pursuer  un- 
known,— such  intercourse  geoemlly  being  bad  during  tbe  time 
>of  divine  service  on  the  Sabbath  day." 

"  Cond.  S.-^That  during  the  period  last  above  mentioned,  and 
in  tbe  house  of  Mrs  Margaret  Waddell  or  Fleming,  vintner  in 
firidgegate.  Glasgow,  and  in  other  houses  occupied  by  tbe  said 
Margaret  Waddell  or  Fleming,  in  Stockwell,  Boar*s.head  Lane, 
and  Gorbals,  the  defender  has  had  carnal  intercourse  with  tbe 
said  Margaret  Waddell  or  Fleming,  and  with  other  women,  whose 
names  are  to  the  pursuer  unknown.** 

*'  Cond.  9. — That  the  defender  is  possessed  of  property  to 
the  value  of  ^10,000.** 

The  Court  adhered. 

Lord  Ordinary,  Fullerton. — Act,  Alexander  M*  Neill ;  C  F. 
Davidson,  W.  S.,  Agent.  —  Aft.  Mouteith  ;  William  Muir, 
S.S.C.,  Agent — D.,  Clerk L^-^.l 


lOth  July  1835. 

FiHSt  Division (G.D.) 

No.  387. — John   Gilmour,  Suspender,   v,   Thomas 

JJarling,  Charger* 

Suspension — Caution — Process — Circumstances  in  which  orreA" 
ments  alleged  to  be  collusive,  having  been  withdrawn  after  a  sutpta- 
sion  had  been  j»resented — the  Court  remitted  to  pass  the  biU,  to 
try  the  question  of  expenses,  although  it  was  aiieged  that  ike 
caution  found  in  the  BiU-chamber  (which  had  not  bcenobfcctd 
to)  was  insufficient. 

On  22d  April  1833,  the  suspender  was  charged  to 
pay  £18,  13.  8.  of  principal,  and  £12,  16.  2.  of  ex- 
penses, decerned  for  against  him  by  tho  Sheriff  of 
Berwickshire.  The  present  suspension  of  this  charge 
was  presented  on  29th  May  1835,  on  the  ground  of 
two  arrestments  having  been  used  in  the  suspender's 
hands,  on  16th  and  30th  March  1835,  in  the  face  of 
which,  and  although  the  schedules  of  arrestment  bad 
been  exhibited  to  the  charger's  agent,  tbe  charger,  it 
was  alleged,  had  executed  a  poinding  of  the  suspender'^ 
effects,  and  advertised  a  sale  thereof  to  take  place  on 
2d  June  1835.  In  answer,  the  charger  stated,  thai 
both  the  arrestments  were  used  coUusively*  and  pro* 
duced  letters  from  the  arresting  creditors,  dated  3d 
and  15th  June  1835,  departing  from  the  arrestments. 
The  charger,  in  order,  as  he  alleged,  to  avoid  delay, 
did  not  object  to  the  caution  found  by  the- suspender ; 
which,  however,  the  charger  averred  to  be  worth  no- 
thing. The  Lord  Ordinary  refused  the  bill,  with  ex* 
penses.  The  suspender  reclaimed,  and  pleaded  that 
the  bill  should  have,  been  passed  to  try  the'questioo 
of  expenses,  and  whether  the  arrestments  (which  bad 
been  discharged  after  the  suspension  was  presented) 
had  been  used  collusively.  In  answer,  the  cliarg^er 
did  not  object  to   the  bill  being  passed^   but  insi^^t^^ 
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that  he  was  entitled  to  consignation,  especially  as  the 
cautioner  was  a  man  of  straw.  The  Court,  however, 
as  the  caution  had  not  been  objected  to,  recalledi  and 
remitted  to  pass  the  bill. 

Lord  Ordinary t  Cockburn. — Aet.  Milne ;  Greig  and  Morton, 
W.S.,  jfgenis. — Alt,  Graham  Bell;  Joseph  Grant,  W.S., 
Anient — B.  Clerk.'^lG.  J),] 


lOlh  July  1835. 

FittST  Division. — (G.D.) 

No.  388. — William  Davidson,  Petitioner^  v.  Edin- 
burgh and  Glasgow  Canal  Company^  Respon- 
dents, 

Aibitration — Commission  and  Diligence— Process — Circum" 
stances  in  which  commission  and  diligence  granted  on  a  sum^ 
mary  application  hy  one  of  the  parties  in  a  submission,  wUh  con- 
currence  of  the  arbiter,  to  recover  notes  and  other  writings  made 
by  t/te  arbiter*  in  u  former  tubmiuion,  as  to  the  tame  sufyt'Ct 
matter. 

The  petitioner  and  respondents  entered  into  a  sub- 
mission to  Mr  Bald,  mining  engineer,  of  certain  points 
of  difference  between  them,  as  to  a  claim  of  surface 
damages,  and  the  Talne  of  certain  rocks,  which  dif- 
ferences had  formerly  been  referred  to  Messrs  Thomas 
Liaurie  and  Robert  Banchope.  The  new  submission 
contained  this  clanse  : 

'*  And  farther,  it  is  hereby  declared,  that,  as  at  the  date  of  the 
expiry  of  the  said  submission,  the  «aid  Thomas  Laurie  and  Ro- 
bert Bauchope  were  in  the  course  of  completing,  or  bad  com- 
pleted notes  upon  the  claims  of  the  said  William  Davidson,-* 
(Other  than  his  claim  for  the  value  of  the  rock),— it  shall  be  in 
the  power  of  the  said  Robert  Bald  to  request  the  said  Thomas 
Laurie  and  Robert  Bauchope  to  complete  their  said  notes,  and 
to  lodge  the  same  with  him,  as  arbiter  foresaid,  in  order  to  the 
same  being  considered  by  him,  along  with  the  pleadings  of  par- 
ties in  the  said  submission :  and  failing  the  said  notes  being 
lodged,  when  so  requested,  the  said  Robert  Bald,  arbiter,  shall 
proceed  with  the  submission,  without  any  reference  thereto,  it 
being  always  understood  that  be  shall  have  full  power  to  confer 
with  the  said  Thomas  Laurie  and  Robert  Bauchope,  on  the 
whole  matters  hereby  referred  to  his  decision,  if  be  thinks  pro- 
per, for  information  on  the  subject-matter  of  this  submission." 

Mr  Bald  applied  for  and  obtained  from  Messrs 
Laurie  and  Bauchope  tbeir  notes,  as  to  the  surface 
damages,  and  subsequently  issued  findings,  of  which 
these  noteir  formed  the  basis ;  but  Messrs  Laurie  and 
Bauchope  refused  to  furnish  Mr  Bald  with  their  notes, 
as  to  the  yalue  of  the  rock,  on  the  allegation  that  they 
-were  incomplete.  The  petitioner,  with  the  concurrence 
of  Mr  Bald,  then  presented  the  present  application  to 
the  Court,  for  letters  of  first  and  second  diligence,  to 
euro  pel  Messrs  Laurie  and  Bauchope  to  produce  their 
noted  to  the  commissioner,  according  to  the  following 
i^pecification  : 

'*  1 .  All  notes  or  other  writings  made  by  Mr  Laurie,  one  of 
the  former  arbiters  in  the  submission  betwixt  Mr  Davidson  and 
the  Canal  Company,  as  to  the  quantity  of  rock  taken  from  Mr 
J>avid8on*s  lands  of  Polmont  by  the  Company.  2.  All  notes 
or  other  writings  made  by  Mr  Bauchope,  the  other  arbiter  in  the 
said  submission,  of  the  extent  of  rock  taken  by  the  Company 
£rom  the  said  lands.*' 

To  this  petition  the  respondents  lodged  answers, 
stating,  that  as  Messrs  Laurie  and  Bauchope  had  re- 
fused to  furnish  their  private  and  incompleted  notes, 
they  could  not  be  compelled  to  do  so,  and  that  it  was 
iiicutnpetent  to  appl^  to  the   Court  fur  a  diligence> 


seeing  that  Mr  Bald  bad  not  even  issued  an  order  for 
production  of  the  notes.  No  answers  were  lodged  for 
Messrs  Laurie  and  Bald,  and  the  Court 

**  having  considered  this  petition,  with  the  answers,  grant  warrant 
for  letters  of  first  and  second  diligence  against  havers,  for 
the  writings  called  for  as  craved  :  Find  the  respondents  liable 
in  the  petitioner's  expenses  incurred  in  this  application ;  modify 
the  same  to  £3,  Ss.,  and  decern  therefor,  and  for  the  expense 
of  extract,  if  necessary." 

Act.  Macdowall;  J.  and  W.  Dymock,  W.S.,  Agents. — Alt, 
J.  S.  More;  Davidsons  and  Syme,  W.S.,  Agents, — Sir  H. 
Dmidas,  Clerk,^[G.  D.] 


10th  July  1835. 
FiasT  DlyIBIo^r•-^G.  D.) 

No.  389. — WiLLrAM   Rab,   Suspender,   v.    Robert 

Kemp,  Charger, 
Suspension — Process. 

This  was  a  suspension  on  the  ground  of  forgery. 
The  suspender  having  failed  to  produce  specimens  of 
his  genuine  signature,  as  ordered  by  the  Lord  Or- 
dinary, his  Lordship  refused  the  bill,  with  expenses, 
but  the  suspender  having  reclaimed,  and  produced  the 
documents,  the  Court,  in  respect  of  the  productions, 
remitted  to  repone  the  suspender. 

Lord  Ordinary,  Cockburn. — Act,  Graham  Bell;  William 
Martin,  S.S.C,  Agent, — Alt.  Wilson;  Brodies  and  Kennedy, 
W.S.,  Agents.^[G.  D,] 


lOth  July  1835. 

FiasT  Division.— (G.  D.) 

No.  390. — John  Corson  (Curator  Bonis  to  Thomas 

M'Michael),  Petitioner* 

Curator  Bonis — Submission—^  petition  by  the  curator  bonis  ^  a 
lunatic,  Jor  power  to  enter  into  a  submission  of  moveable  claims, 
refused  as  unnecessary. 

The  petitioner  presented  an  application  to  the  Courts 
stating,  that  Thomas  M*Michael  having  become  in- 
capable of  attending  to  his  affairs,  the  petitioner,  on 
6th  December  1834,  had  been  appointed  curator  bonis 
to  him,  and  praying  the  Court  to  empower  the  peti- 
tioner to  enter  into  a  submission  of  certain  moveable 
claims  affecting  the  estate  of  the  lunatic,  the  particu- 
lars of  which  were  detailed.  The  Court  were  unani- 
mously of  opinion  that  the  curator  bonis  had  power 
to  refer  moveable  claims  without  any  express  authority 
from  the  Court,  and  they  therefore  refused  the  peti- 
tion as  unnecessary. 

Act,   Wbigham;  David  Whigham,  W.S..  Agent.  ^  Sir  E, 
Dundas,  Cterk.^lG.I),] 


10th  July  1835. 

FiasT  Division. — (O.  D. ) 

No.  39 1 . — Jo H N  Rose,  Petitioner, 

Ranking  and  Sale — Caution — Petition  to  dispense  with  caution  fur 
the  price  of  subjects  purchased  at  a  judicial  ioUe,  in  respect  the  price 
had  been  consigned,  refused. 

The  petitioner  presented  an  application  to  the 
Court,  setting  forth,  that  on  Uth  March  1835,  he 
being  the  sole  offerer,  became  the  purchaser  of  the 
lands  of  Easter  and  Wester  Dempster,  which  had 
been  exposed  to  judicial  sale  before  Lord  Jeffrey^ 
Ordinary,  under  the  authority  of  an  interlocutor  pro- 
nounced in  a  ranking  and  sale  of  the  estates  of  tho 
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late  William  M'Kay,  merchant  in  Inrerness:  Thai 
by  the  artielefi  of  roup  it  was  provided  that  the  pur- 
chaser should,  within  thirty  days  after  the  roup,  grant 
bond,  with  a  sufficient  cautioner,  for  the  price,  payable 
at  Martinmas  18:^5,  but  that  the  petitioner,*in  place  of 
granting  bond,  ha<l  consigned  the  price  on  a  deposit 
receipt,  produced  in  process  on  10th  April  I8S5,  being 
within  the  thirty  days  required  for  finding  caution, 
and  therefore  praying  the  Court  to  pronounce  decree 
of  sale  in  the  petitioner's  favour,  in  common  form,  or 
otherwise,  to  allow  a  bond  of  caution  to  be  still  re* 
ceived  within  thirty  days. 

Lord  JBahray, — This  point  was  tried,  and  most  solemnly  de- 
termined in  the  ranking  and  «ale  of  Taylor  of  Blackhouse,  where, 
by  the  articles  of  roup,  an  option  had  been  given  to  the  parcba^er 
to  pay  the  price,  or  to  find  caution  within  thirty  days.  But 
even  in  that  case  the  Court  refused  to  dispense  with  the  esta- 
blished and  immemorial  practice  of  lodging  a  bond. 

The  Court  unanimously  refused  to  dispense  with 
the  petitioner's  finding  caution,  but  allowed  the  clerk 
to  receive  a  bond  in  the  usual  form  within  thirty  days. 

Jet.  Blackie;  R.  S.  Wyld.  W.S.,  Agent Alexander  Duff, 

W.S.,  Common  Agent Mr  Bell,  Clerk,— [G.D.'i 


lOth  Jtdy  1835. 
Second  Division. — (J.  R.) 

No.  392. — Charles  Fkrrier  (White's  Trustee), 
ObjectoVyV.  Francis  Howden  and  Others  (Trus- 
tees OF  THE  Scottish  Union  Insurance  Com- 
pany), Petitioners, 

Erasure— Writ — Sasine— Notary's  Doquet — /.  Certain  words  in 
the  diipotitive  clause  of  a  bond  of  annuity,  declaring  that  the  di* 
ligence  of  the  creditors  thould  not  have  effttct  beyond  the  life  of  the 
granter,  being  tvritten  vpon  an  erasure,  and  no  notice  thereof 
taken  in  the  testing'Clause — Held  that  the  deed  wnt  nevertheless 
jsalidf  in  respect  the  same  declaration  was  repeated  sftthvLiSm  in  the 
precept  ofsasine,  in  which  there  vfos  no  erasure. — //.  Where,  in 
one  instrument  ofsasine,  the  word  **  Gartinstarry,**  and  in  an- 
other,  the  word  "  Hole,**  being  the  names  of  two  of  the  different 
subjects  respectively  therein  mentioned,  were  each  written  on  era^ 
sures — Held  that  these  were  to  be  considered  erasures  in  substan- 
tialibuB,  sufficient  to  render  the  sasines  null  and  void,  as  to  the 
tands  of  Gartinstarry  and  Hole  respectively,  but  not  affecting 
their  validity  as  to  any  of  the  other  lands, — ///.  Question,  how  far 
such  a  nullity  is  obviated  by  a  general  notice  in  tlie  notary's 
doquet,  of  a  certain  number  of  words  being  written  on  erasures 
on  particular  pages,  without  sjtecifying  what  the  words  to  written 
are  f 

The  Scottish  Union  Insurance  Company  are  heri- 
table creditors  of  Graham  of  Gartmore,  in  virtue  of 
two  bonds  of  annuity,  followed  by  infeftment,  for 
£1311,  10.  10.,  and  £926,  17.  2.,  respectively.  Mr 
Ferrier,  as  trustee  on  the  sequestrated  estate  of  John 
IVhite,  late  merchant  in  Kdinburgh,  is  niso  a  credi- 
tor of  Gartmore,  for  £5S66,  0.  1 1^.,  secured  by  inhi- 
bition and  decree  of  adjudication. 

In  1831,  Mr  Ferrier  raised  a  process  of  ranking 
and  sale  of  the  estates  of  Gartmore  and  Finlaystone, 
belonging  to  Mr  Graham,  and  having  afterwards  ap- 
plied for  and  obtained  a  sequestration  of  these  estates, 
and  the  appointment  of  a  judicial  factor  thereon,  the 
Scottish  Union  Insurance  Company,  in  December 
1832,  presented  a  petition  to  the  Court  for  a  warrant 
upon  the  judicial  factor  to  make  payment  to  them  of 
certain  arrears  of  their  annuities  out  of  the  rents  ac- 
cumulated iu  his  hands.     To  this  application  objec- 


tions were  lodged  by  Mr  Ferrier,  to  the  effect,  inter 
aliOf  that  the  petitioners  securities  were  .null,  in  re« 
spect  of  certain  erasures  occurring  in  one  of  the  deeds, 
and  in  both  of  the  instruments  of  sasine  founded  on. 

I.  The  bond  for  £  131 1, 10.  10.,  contained  a  declara- 
tion in  the  dispositive  clause,  that  no  adjudication  or 
other  diligence  to  follow  upon  the  bond  and  tofeft- 
ment 

**  shall  anywise  affect  the  lands  snd  bentages  before  described, 
or  any  part  or  portion  thereof,  or  the  rents,  maillfs  and  duties  of 
the  same* /or  any  longer  period  than  during  nay  life." 

Objected — The  words  "  of  the  same,  for  any  longer 
period  than  during,"  are  written  upon  an  erasure,  of 
which  no  notice  is  taken  in  the  testing  clause.  !(, 
therefere,  these  words  are  to  be  held  pro  non  scripto, 
which  is  the  least  oilect  to  be  given  to  the  vitiation, 
then  the  deed  must  be  viewed  as  containing  an  ex- 
press declaration,  that  the  right  thereby  constituted  ii 
never  to  affect  the  lands  therein  mentioned,  or  the 
rents,  maills,  and  duties  thereof,  which  roust  beei- 
elusive  of  the  claim  of  preference  sought  by  the  peti- 
tioners. An&xvered — The  immediate  context  is  sufficient 
to  show  that  the  words  objected  to  are  precisely  thoie 
which  fall  to  be  inserted,  in  order  to  render  the  clsuse 
intelligible  ;  but  farther,  the  clause  itself  is  repeated 
verbatim  in  the  precept  of  sasine,  which  is  engrossed 
in  the  deed  without  any  erasures,  so  that  the  objec- 
tion is  without  foundation. 

II.  In  reference ^o  certain  eraaares  in  the  instm- 
ment  of  sasine  following  on  the  above  bond,  the 
notary's  doquet  bore  the  following  attestation : 

*'  uno  verbo  ^uper  pagina  secunda,  uno  super  pagina  decima.  do- 
obufl  super  }  H^iim  undecima,  uno  snper  pagina  decima  qaarti, 
duobus  super  pagina  decima  nona,  uno  et  triginta  super  pagioi 
vigesimu,  uno  super  pagina  vigesima  prima,  ec  uno  super  pogiiii 
bac  diet,  manu  alieiia  in  loca  erasa  superinductis." 

Objected — Although  it  is  certiBed  that  fortv  words 
are  written  upon  erasures,  the  words  themselves  sre 
not  specified,  which  the  rfotary  was  bound  to  do,  and 
without  which  the  instrument  is  not  probative.  An- 
sxvered — It  is  not  alleged  that  the  erasures  are  of 
essential  words,  nor  that  the  notary's  doquet  states 
the  number  of  erasures  untruly. 

III.  The  bond  for  £926,  17.  2.  included  certain 
lands,  called  Hole  and  Carnappack,  which,  in  the  in- 
strument of  sasine  following  thereon,  were  described 
thus: 

**  the  lands  of  Hole,  possessed  by  'William  Paul,   the  Jandi  of 
Carnappack  possessed  by  William  Paul.^ 

Objected — The  word  "  Hole,"  the  name  of  one  of 
the  lands,  and  the  words  **  William  Paul,"  by  whom 
the  lands  of  Carnappack  are  said  to  be  possessed,  are 
written  upon  erasures,  and  no  notice  is  taken  of  the^ 
erasures  in  the  notary's  doquet,  although  they  are  ob- 
viuusly  inter  essentialia  of  the  instrument.  Answered 
— It  is  a  sufficient  description  of  the  lands  of  Hole 
(holding  that  word  pro  non  scHpto)^  that  they  sre 
said  to  be  possessed  by  William  Paul,  because,  in  the 
instrument  of  sasine,  it  is  farther  stated  that  the«e 
lands  were  formerly  a  part  of  the  estate  of  Finlar- 
stone  (over  which  the  petitioners*  security  extends), 
and  William  Paul  possesses  no  portion  of  that  estate, 
other  than  the  lands  conveyed  to  the  petitioners,  and 
the  whole  subjects  possessed  by  him  are  included  in 
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the  conveyance  in  faronr  of  the  petitioners.  In  like 
manner,  it  roast  be  considered  that  the  lands  of  Car* 
nappark  are  sofficiently  described,  whether  tho  words 
'<  \V  illtam  Paui"  are  to  be  held  to  be  a  part  of  the 
deed  or  not,  since  these  lands  are  part  of  the  estate  of 
Fin  lay  stone,  which  is  not  alleged  to  contain  two  sub- 
jects of  the  same  name,  possessed  by  different  persons. 
The  case  was  reported  to  the  Coart,  on  revised  oh* 
jections  and  answers,  by  Lord  Medwyn,  on  l2th  No* 
▼ember  1833.     Thereafter,  on  28th  June  1834, 

**  The  Lords  having  resamed  consideration  of  the  petition  of 
Francis  Uowden  and  others,  srith  the  revised  objections  and  an* 
swers,  and  heard  counsel  tbereon-i-before  further  answer  on  the 
objections  founded  on  the  inhibition,  ordain  the  objector  to 
lodge  in  process  the  original  instrument  of  inhibition  referred 
to,  on  or  before  Tuesday  next:  And  having  beard  counsel  fur- 
ther on  the  objections  founded  on  the  erasures  in  the  bond  of 
annuity,  and  instrument  of  sasine  referred  to^  repel  the  objection 
to  the  bond  ;  but  before  farther  answer  on  the  objections  to  the 
instrument  of  sasine,  appoint  the  parties  to  give  in  and  box  with- 
in  eight  days,  peremptorie,  minutes  of  debate  on  the  validity  of 
these  objections  ; — the  objector  specifying  the  particular  instances 
of  erasure  on  which  be  means  to  rest  his  plea,  and  both  parties 
to  state  what  they  allege  as  to  the  practice  of  notaries  and  others 
in  referring  to  erasures  in  instruments  of  sasine,  and  other  so- 
lemn jleeds.** 

The  objector  now  stated,  in  reference  to  the  objec- 
tion second  above  mentioned,  that  he  objected  to  the 
validity  of  the  sasine,  on  the  ground  that  the  word 
"  Gartinstarry,"  the  name  of  one  of  the  subjects  in- 
cluded in  the  security,  was  written  upon  an  erasure 
in  every  part  of  the  deed  where  it  occurred,  and  that 
the  defect  was  not  obviated  by  the  notary's  doquet, 
which,  by  mentioning^  merely  the  nnmber  of  words 
written  upon  erasures,  without  specifying  the  parti- 
cular words  so  written,  left  it  quite  uncertain  whether 
the  erasures  were  not  made  oftener  than  once,  and 
subsequent  to  the  date  of  the  notary's  subscribing  the 
instrument.  And  regarding  the  practice  in  such  cases, 
he  averred  it  to  be  the  rule,  that  the  notary's  doquet 
mentioned  the  particular  words  written  upon  erasures, 
and  the  particular  pages  in  which  the  words  occurred, 
with  the  addition  sometimes  of  the  particular  lines  of 
those  pages. 

The  petitioners  submitted,  that  the  notary's  attes- 
tation was  sufficient  to  obviate  the  objection,  but  if 
not,  that  the  objection  could  only  have  the  effect  of 
excluding  from  their  security  the  lands  of  Gartin- 
starry,  leaving  the  security  unexceptionable  quoad  the 
remaining  subjects.  And  as  to  the  manner  of  noticing 
such  erasures  in  instruments  of  sasine,  they  alleged 
that  it  was  not  the  practice  to  do  more  than  merely 
to  refer  in  the  notary's  doquet  to  the  page  of  the  in- 
strument on  which  they  occurred,  in  proof  of  which, 
the  opinions  of  several  conveyancers  in  Edinburgh 
were  cited,  which  also  went  to  show  that  it  was  not 
usual  to  notice  the  erasures  at  all,  if  they  occurred  in 
parts  of  the  deed  which  were  immaterial,  or  to  specify 
the  words  superinduced,  if  they  exceeded  the  number 
of  four  or  five. 

On  these  minutes  being  lodged,  the  Court,  on  1 1th 
July  1834, 

*'  Having  resumed  consideration  of  this  application,  with  the 
whole  proceedings  thereon, — before  further  answer,  remit  to  the 
Lord  Clerk- Register,  and  his  deputies,  Xo  make  a  return  to  this 
Court  of  the  practice  of  entering  the  notices  of  erasures  in  the 


doquets  of  instroments  of  sasine,  as  appearing  on  the  general 
register  of  sasines,  for  the  last  twenty  years." 

This  report,  which  embraced  an  escaroination  of 
25,313  sasines,  stated 

*<  That  in  only  196  of  the  whole  number  is  there  any  notice 
whatever  of  the  existence  of  erasures  in  the  instruments; — that 
in  23  of  these  cases  the  erasures  are  referred  to  as  occurring  on 
certain  pages  or  lines  of  the  instrument,  without  specifying  the 
particular  words  superinduced  on  such  erasures,  and  that  in  173 
of  these  cases  the  words  so  superinduced  are  specially  set  forth.*' 

But  of  these  173  cases,  in  which  the  superinduced 
words  were  mentioned,  it  appeared  that  there  were 
only  six  where  the  erasures  exceeded  ten  in  number, 
the  usual  number  of  erasures  in  each  of  the  other  in- 
stances being  not  greater  than  four  or  five. 

On  13th  February  1835, 

"  The  Lords,  before  further  answer,  appoint  the  parties  to 
revise  their  respective  minutes,  or  make  additions  thereto,  as 
they  may  think  fit ;  to  be  seen  and  interchanged  within  ten  days, 
and  boxed  in  ten  days  thereafter,  in  the  view  of  obtaining  the 
opiiiion  of  the  other  Division  and  Lords  Ordinary.** 

The  minutes  being  revised  accordingly,  the  follow- 
ing unanimous  opinion  was  returned  by  the  consulted 
Judges : 

"  V/q  are  oi  opinion  that  none  of  the  erasures  in  the  instro- 
meiit  of  sasine  referred  to  (as  to  which  alone  we  understand 
there  is  now  any  question)  can  be  considered  as  in  tubttantiali- 
bus  of  that  instrument,  except  those  on  which  the  word  '  Gart-  . 
instarry,*  and  the  word  •  Hole,*  have  been  respectively  written. 
These  erasures,  we  are  of  opinion,  would  (if  not  protected  by 
the  general  notice  in  the  doquet  of  the  notary)  render  the  sa- 
sine null  and  void,  as  to  the  lands  of  Gartinstarry  and  Hole  re- 
spectively ;  but  we  are  of  opinion  that  they  would  not  affect  its 
validity  as  to  any  of  the  other  lands  : — The  words  in  question 
not  being  (like  words  expressing  the  date,  or  the  name  of  the 
disponee,  &c.)  in  substantiaiibus  of  the  whole  instrument,  or  of 
its  general  tenor,  but  only  of  that  part  of  it  which  relates  to  those 
particular  lands ;  and  therefore,  both  upon  principle,  and  in  con- 
formity to  the  true  import  of  the  decision  as  to  the  lands  of 
Coblehouse  in  Lord  Fife's  case,  we  are  of  opinion,  tbat  the  nul- 
lity arising  from  those  erasures  could,  in  no  view,  have  gone  far- 
ther. Whether  this  nullity  would  be  obviated  by  the  general  no- 
tice in  the  doquet,  of  a  certain  number  of  words  being  written 
on  erasures  on  particular  pages,  without  specifying  what  the 
words  so  written  were,  is  a  question  (considering  the  evidence 
as  to  practice)  of  some  difficulty.  But,  as  the  petitioners  have 
given  in  a  minute  passing  from  all  claim  to  the  said  lands  of 
Gartinstarry  and  Hole,  and  agreeing  to  their  being  struck  oat  of 
their  security,  as  completely  as  if  they  had  never  been  included 
in  the  sasine  at  all,  we  do  not  now  think  it  necessary  to  give  any 
opinion  on  that  question."  (Signed)  **  C.Hope.  David  Ro- 
bertson Williamson  Ewabt.  Ao.  Gillies.  J.  H.  Mac- 
kenzie. Geo.  Cranstoun.  John  Fdllerton.  James  W. 
MoNCRSirv.    F.  Jefpbet.     H.  Cocks  urn.** 

At  the  final  advising  to-day,  it  was  observed  that 
the  Court  had  nothing  to  do  but  to  approve  of  the 
above  opinion.     Their  Lordships,  therefore, 

**  find  that  th^  instrument  of  sasine  is  valid  and  effectual,  except 
as  to  the  lands  of  Gartinstarry  and  Hole,  and  repel  the  objection 
relating  thereto,**  &c. 

Objector's  Authorities. — Macqueen  p.  Naime,  Jan.fiS,  1824; 
Shaw,  Vol  II.  p.  637.  Denniston  p.  Speirs,  Nov.  16,  1824; 
Ibid.  Vol.  III.  p.  285.  Mcintosh  v.  Inglisand  Weir,  Nov.  17, 
1825;  Ibid.  Vol.  IV.  p.  190.  Davidson  v.  Macleod,  Nov.  14» 
1827;  Ibid.  Vol.  VI.  p.  8.  Innes  e.  Eari  of  Fife,  March  \0, 
1827;  Ibid.  Vol.  V.  p.  559,  and  W.  and  S..  Juue  20,  1827. 
Juridical  Styles,  3d  £(iit.  Vol.  I.  p.  ^4.  Anderson  v.  Thom- 
son, Jan.  31.  1828;  Shaw,  Vul.  VI.  p.  463.  Bell  on  Testing 
Deeds,  pp.  104,  107,  113.  Stair,  B.  IV.  t.  42,  sec.  19.  Ersk. 
B.  III.  t.  2,  sec  20.   Thomson  ou  Bills  of  Exchange,  p.  20(k 
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Petitioners'  Authorities.— Scrymg:eour  i^  Beatson,  Dec.  20, 
1705;  Diet.  11,542.  Wright  ».  M»Leod.  Feb.  8,  1762;  Ibid. 
11,540.  LivingetOTie  v.  Lord  Napier,  March  3,  1762;  Brown's 
Sup.,  Vol.  V.  p.  587.  Gordon  v.  Brodie,  July  20,  1773; 
Hailes,  p.  595.  Laird  of  Clackmannan  v.  Laird  of  Allardice, 
March  8,  1631  ;  Brown's  Sup.,  Vol.  I.  p.  323.  Henderson  v. 
Dttlrymple,  March  8. 1776  ;  Hailes,  p.  695.  Gordon  r.  Karl  of 
Fife  and  Others,  March  9,  1827;  S.  and  D.  Vol.  V.  p.  550. 
Morrison  v.  Ramsay,  Dec.  16,  1826;  Ibid.  Vol.  V.  p.  150. 
Ersk.  B.  II.  t.  3,  sec.  38.  Inties  v.  Earl  of  Fife,  u/.  svp* 
l!)ougla8  r.  Chalmers;  Brown's  Sup..  Vol.  V.  p.  587.  Adam 
t'.  Drummond,  June  12,  1810|  Fac.  Col. 

Lord  Ordinarif,  Medwyn. — For  Mr  Fernery  Forsyth,  &c. ; 
11.  Inglisand  Donald,  W.  S.,  Jgents, — For  Jnxurance  Company, 
Hugh  Bruce,  &c. ;  W.  A.  G.  and  R.  Ellis.  W.S.,  and  James 
Knox,  S.  S.C.,  Agaxti, — Mr  Thomson,  Clerk. — \J,li.'\ 


WihJuly  1835. 
First  Division. — (G.D.) 
No.   393. — The  Earl  op  Dunmore,    Suspender^  v, 
Walter  Dickson,  W.8.,  Common  Agent  in  Rank- 
ing and  Sale  oj  Harris,  Respondent. 

Erasure — Sasine — Ranking  and  Sale — Title  to  Pursne—l.  ^m- 
sine  t«  not  annulled  by  the  letter  "  E^  of  the  word  **  eighty,**  in  the 
dale  of  the  Christian  era,  being  written  on  an  erasure — no  other 
word  but  eighty  having  apparently  ever  stood  in  the  tame  place, 
2.  Circumstances  in  which  heldy  that  nllhough  the  word  <*  third," 
in  denoting  the  year  (Jifly-third )  of  the  King*s  reign,  was  written 
on  an  erasure  in  the  sanne^fountled  on  as  the  title  to  pursue  a 
ranking  and  sale,  and  which  fasine  formed  part  of  the  progress  to 
the  lands,  this  defect  did  not  form  a  good  ground  of  suspension 
at  the  instance  of  the  purchaser,^^the  deject  being  capable  of 
being  curedf  and  another  heritable  creditor  having  been  sisted  at 
pursuer  after  the  decree  of  sale  had  been  pronounced. 

The  late  Alexander  Hume  of  Harris,  by  disposi- 
tion and  deed  of  settlement,  dated  17th  June  1811, 
disponed  to  Alexander  Norman  M'Lcod,  liis  eldest 
son,  his  estate  of  Harris,  under  the  real  burden,  in- 
Ur  ttliat  of  an  annuity  of  £300  Sterling  to  Lavioia 
Hume  M'Leod,  the  granter's  daughter.  Infeftinent 
followed  on  this  deed  in  favour  of  Mr  Alexander 
Norman  M*Leod,  under  burden  of  the  annuity,  on 
iSth  Norember,  and  was  registered  25th  December 
1812.  Alexander  Norman  M'Leod  granted  an  heri- 
table bond  of  corroboration  of  this  annuity,  and  be- 
csame  also  a  consenter  to  his  sister's  contract  of  mar- 
riage with  Mr  Ferrers,  by  which  she  conveyed  the 
heritable  security  held  by  her  to  certain  trustees,  who 
were  infeft  on  18th  and  19th  July  1828,  and  who, 
founding  on  these  titles,  brought  an  action  of  ranking 
and  sale  of  the  estate  of  Harris,  belonging  to  Mr 
Alexander  Norman  M*Leod,  which  estate  was  judi- 
cially purchased  by  the  suspender  at  the  price  of 
£60,200.     The  articles  of  roup  declared, 

*'  that  the  purchasers  shall,  previously  to  making  their  offers, 
satisfy  themselves  as  to  the  validity  and  sufficiency  of  the  title- 
deeds  and  other  rights  to  the  subjects  under  sale,' also  as  to  the 
proven  rentals,  holdings,  deductions,  likewise  with  respect  to 
the  extent  and  measurement  of  the  lands,  and  every  other  par- 
ticular connected  with  the  subjects  under  sale,  and  shall  accept 
of  the  title-deeds,  of  which  an  inventory  is  signed  by  the  Loid 
Ordinary  as  relative  hereto,  as  a  complete  progress,  as  no  allow- 
ance, abatement,  or  deduction  from  the  price  to  be  offered  by 
them,  and  at  which  they  shall  be  preferred  to  the  purchase,  will 
be  made  on  any  account  or  pretext  whatever.** 

Various  diflicnlties  having  occurred  as  to  the  suffi- 
ciency of  the  titles,  the  8U8pender  presented  the  pre- 
seot  saspensiun  to  try  the  validity  of  the  progress, 


and  after  a  reeord  had  been  completed,  the  Lord  Or- 
dinary made  avizandum  on  cases  to  the  Coart.    The 
only  defects  which  were  ultimately  insisted  on  and 
argued,  were,  1st,  That  in  a  sasine  in  favour  of  the 
grandfather  of  the  common  debtor,  dated  21st  April, 
and  recorded  11th  May  1780  (without  which  there 
was  not  a  prescriptive  progress),  the  letter  **e"of  the 
word  "eighty,"  in  the  date  of  the  Christian  era,  was 
written  on  an  erasure.    2df  That  in  the  sasine  io  fa« 
vour  of  the  common  debtor,  dated  13th  November 
1812,  the  word  "  third,"  in  the  sentence  which  bore 
tliat  sasine  had  been  given  in  the  6fty-third  year  of 
the  King's  reign,  was  written  on  an  erasure.  (1.)  This 
objection  was  admitted  to  be  immaterial,  in  so  far  as 
regarded  the  progress  to  the  estate,  becaase  the  com- 
mon debtor  (on  the  supposition  that  his  grandfather's 
sasine  of  1780  should  be  found  good)  had  an  on* 
doubted  personal  right  to  the  bond,  in  virtue  of  which 
a  valid  title  might  still  be  completed.     Bat,  (*2.)  the 
objection  was  insisted  on,  mainly  as  an  objection  to 
the  title  of  the  trustees  of  Mrs  Ferrers  (formerly  Mi«9 
Lavinia  Hume  M*Leod)  to  pursue  the  ranking,  aod 
it  was  contended,  that  the  action  having  been  raised 
by  parties  whose  title  (on  account  of  the  erasure)  wa« 
null,  the  whole  proceedings  were  Junditus  inept,  and 
could  not  now  be  validated  by  any  other  heritable 
creditors  sisting  themselves  as  pursuers  after  decree 
of  sale  had  been  pronounced. 

The  facts,  as  to  the  erasures,  upon  which  these  ob- 
jections were  founded,  were  contained  in  a  report  bj 
Mr  Cosmo  Innes,  advocate,  to  whom  a  remit  had 
been  made  to  inspect  the  deeds,  and  the  accuracy  of 
whose  report  was  not  disputed  by  either  party.  Tbe 
report  was  in  these  terms : 

*'  27th  May  1835.— In  obedience  to  the  Lord  Ordinary's  remit 
of  this  date,  I  have  carefully  examined  the  two  instruments  of 
sasine  therein  described,  and  I  am  of  opinion,  (I.)  That  in  the 
sasine  dated  21st  April  1780,  No.  50  of  process,  some  part  of 
the  word  *■  Eighty*  of  the  date  in  the  second  line  has  been  vrrit- 
ten  on  an  erasure.  I  think  it  probable  that  the  initial  *  £'  was 
written  orer  another  letter  which  previously  stood  in  its  plsce^ 
and  which  may  have  been  a  small  *  e.'  I  cannot  see  any  marks 
of  the  remaining  letters  of  the  word  having  been  written  over 
others.  I  think  the  darkness  and  slightly  blotted  appearance  of 
the  three  lust  letters, '  hty,'  may  have  been  occasioned  by  tbc 
application  of  pounce,  after  the  .erasure  of  the  first '  £,*  or  by 
defect  of  the  parchment  which  occurs  in  that  place,  or  by  means 
used  for  remedying  that  defect  (2. )  With  regard  to  the  instra- 
ment  of  sasine  dated  13th  November  1812,  No.  87  of  process, 
J  am  of  opinion  thut  the  word  *  Third,*  occurring  in  tbe  year  of 
the  King,  in  tbe  fifth  line,  has  in  several  places  been  written  on 
erasures,  and  that  it  is  very  probably  not  tbe  word  wbicb  at  first 
stood  there.  From  the  space  occupied  by  it,  from  the  parts  of 
the  letters  which  have  not  been  altered,  and  frooi  tbe  pbcts 
where  tbe  roost  evident  erasures  have  taken  place,  it  may  be 
conjectured  that  the  word  originally  stood  '  Second.' 

"  Humbly  reported  by  (Signed)  C  Innes." 

The  common  agent  maintained,  1.  That  the  vitia- 
tion or  snperinduction  of  the  letter  '<  e'*  in  the  word 
'*  eighty,"  in  the  sasine  of  1780,  was  not  suflBcient  to 
annul  the  instrument,  seeing  that  no  other  word  than 
**  eighty*'  had  ever  been  written  on  the  same  part  of 
the  parchment,  land  the  alteration  had  been  made 
merely  to  correct  the  mistake,  or  suit  the  caprice  of 
the  clerk  who  wrote  it  in  substituting  a  capital  ^'E*" 
for  a  smaller  one.  2.  That,  as  to  the  erasure  in  ibe 
sasine  of  1812,  (i.)  The  defect  could  be  cared  by 
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still  completing^  a  valid  title  in  the  common  debtor, 
which,  in  terms  of  the  articles  of  roap,  the  sospen- 
der  was  bonnd  to  do  at  his  own  expentte.  (2.)  In  so 
far  as  this  defect  was  founded  on  as  an  objection  to 
the  title  to  pursue,  the  decreet  of  sale  having  been 
pronounced  under  the  authority  of  the  Court,  formed 
a  sufficient  title  to  the  suspender,  which  no  creditor 
claiming  through  the  bankrupt  or  his  predecessors 
conld  challenge.  No  irregularity  in  the  ranking  could 
a£F«*ct  the  validity  of  the  decreet  uf  sale  pronounced 
on  the  application  of  the  common  agent  who  repre- 
sented all  the  creditors.  Besides,  any  defect  in  the 
title  of  the  original  pursuers  could  be  cored  by  any 
other  heritable  creditors  sisting  themselves;  and  in 
point  of  fact,  two  other  heritable  creditors.  Misses 
Bell,  whose  infeftment  was  unobjectionable,  had  sisted 
themselves  as  pursuers  since  the  order  for  cases  had 
been  pronounced.  And  separatim^  (3.)  The  common 
debtor  had  an  nnexceptionable  title  to  at  least  a  part 
of  the  lands,  and  as  he  was  a  consenter  to  his  sister's 
marriage*con tract,  under  which  the  trustees  were  in- 
feft  in  July  1828,  that  consent  was  sufficient  to  con* 
vey  his  interest  to  the  trustees,  and  to  give  them  a 
valid  title  to  pursue  the  action.     At  advising. 

Lord  Balgray  said,  This  estate  was  brought  to  sale  optima 
fife,  no  creditor  objecting;  tbecoronioii  agent  not  objecting;  and 
is  the  purchaser  to  come  forward  and  say,  that  the  pursuers 
of  the  action  bad  not  a  good  heritable  debt  at  ail  ?  I  think  the 
debt  due  to  the  original  pursuers  was  a  good  heritable  debt,  and 
is  so  at  this  moment.  As  to  the  erasure  of  the  letter  **  e"  in  the 
word  "  eighty"  in  the  sasine  of  1780,  nobody  can  hold  that  a 
nullity.  Then  as  to  the  sasine  of  1812,  the  defect  was  capable 
of  being  cured,  and  has  been  so. 

I^rd  Prendeni,-^The  meaning  of  allowing  a  new  creditor  to 
slat  himself  as  pursuer,  was  just  because  the  action  might  other- 
wise have  been  null. 

Lord  A/odtensitf.—- In  the  sasine  of  1780,  no  other  word  but 
*'  eighty**  could  have  been  written,  and  there  is,  therefore, 
nothing  in  that  objection.  But  the  other  objection  is  the  chief 
one.  'I'he  question  arises,  if  the  title  of  the  original  pursuers 
be  objectionable,  bow  is  the  decree  to  be  extracted?  I  presume 
it  may  be  so  in  the  name  of  the  creditors  now  sisted.  I  agree 
with  Lord  Balgray,  that  the  ordinary  rule  must  apply.  The 
common  debtor  cannot  plead  absence,  and  although  he  did,  we 
could  not  listen  to  the  plea,  for  there  must  be  a  different  rule  in 
a  ranking  and  side,  as  to  absence,  than  what  is  observed  in  or- 
dinary actions,  otherwise,  the  object  of  the  ranking  and  sale  might 
id  ways  be  defeated. 

Hutherfurd  for  tu»pender,^~-The  sisting  of  a  new  pursuer  is 
provided  for  by  the  Statute,  where  the  action  is  brought  by  a 
creditor  having  at  the  time  a  proper  title.  But  the  difficulty 
here  is  the  total  want  of  title  ab  origins* 

X^rd  Bolgray.'—l  am  not  for  going  the  length  of  the  case  of 
Cooper  V.  Myreton  (M.  14,171),  where  it  was  found  that  a 
decree  of  sale  was  ^ood  against  another  man*s  property ;  but  I 
think  there  is  sufficient  to  support  the  decree  here.  Suppose 
the  case  of  a  sequestration,  which  is  awarded  at  the  instance  of 
a  creditor  whose  right  is  cut  down  in  the  ranking — that  will  not 
cut  down  the  sequestration  altogether. 

Ituikerfurd,—^he  difficulty  is,  that  the  proceedings  are  alto- 
gether statutory.  The  action  of  ranking  and  sale  cannot  be  in- 
stituted by  the  common  debtor  himself,  but  only  by  his  heir  ap- 
parent or  a  real  creditor. 

Lord  J9ai[$ra^.— But  when  onee  such  an  action  is  brought, 
all  the  creditors  are  entitled  to  appear,  and  claim,  and  become 
parties  to  the  action. 

Hutherfurd — That  is,  if  a  good  action  is  brought. 

I^ord  Gillies, — lu  a  sequestration,  the  creditors  who  rank  and 
make  oath  to  their  debts,  are  entitled  to  vote  and  go  on  with 
the  proceedings ;  but  that  is  done  by  force  of  the  Statute.     There 


is  a  difficulty  here,  bat  I  don't  wiab  to  insist  on  it,  if  your  iiord« 
ships  are  all  dear. 

The  Court 

**  Repel  the  reasons  of  suspension  ;  find  the  charge  orderly  pro* 
ceeded,  in  respect  of  the  reasons  stated  by  the  charger,  and  also 
in  respect  that  Misses  Bell  have  been  allowed  tosist  themselves* 
as  concurring  pursuers,  in  the  ranking  and  sale ;  and  find  no  ex<* 
penses  due." 

Suspender's  Authorities. — 2d,  (2),  A.  S.,  23d  November 
161 1,  sec.  4.  Stat.  54,  Geo.  III.,  c.  137,  sec.  10.  Waddell  v. 
Pollock,  10th  June  1828. 

Respondent's  Authorities. — (1.)  Gaywood  o.  M'Keand,  &C.9 
]  9th  June  1 828 ;  6  S.  and  D. ,  99 1 .  Earl  of  Cassillis  p.  Kennedy, 
2d  June  1831  ;  9.  S.  and  D.,  663,  Hoggan  v.  Rankine,  13th, 
February  1835.  2,  (I.)  M.  14,183.  Hay  v,  Panton,  10th 
July  1783;  Carruthers  v.  Stott  and  others,  26th  May  1825; 
Sorlie's  Trustees  0.  Graham,  14th  February  1832.  (2.)  1681»' 
c.  17 ;  1690,  c.  20 ;  1695,  c.  94;  2  Bell's  Com.,  278  and  724. 
Cooper  If.  Myreton,  2lst  June  1720.  M.  14,171.  Dundasv. 
Lord  RoUo,  9th  November  1739;  Elchies  voce  Ranking  and 
Sale,  No.  5.  Blackwood  v.  Hamilton's  Creditors,  4th  Jannarv 
1749,  M.  11,999.  Middlemore  0.  M*Farlane*s  Creditors,  5th 
March  1811,  F.  C  Ranking  of  Stewart's  Creditors,  29th 
February  1812,  F.  C.  Eari  of  Wemyss  p.  Montgomerie,  25th 
February  1824;  Shaw*s  Appeal  Cases,  Vol.  2;  4,  Geo.  IV., 
c.  137,  sec.  10.    (3.)  Stair  2.  2.  7. 

AcU  Hutherfurd;  Tait  and  Young,  W.S.,  Agentt. — Alt, 
;  Walter  Dickson,  W.S.,  Ageni.^[G.J),'\ 

nth  July  1835. 
Second  Divibiok.— (J.  R.) 

No.  394.  —  Alexander  Montpennt,  Esq.,  W.S-, 

Raiser* 
The  Earl  of  Buchan  and  Others,  Claimanis. 

Alimentary  Provision — An  olimenlary  annuity  having  been  ar«. 
rated  at  the  instance  of  parties  claiming  at  alimentary  creditor$ 
of  the  annuitant  i  and  a  multiplepoinding  having  in  comequence 
been  brought  by  the  holder  of  the  fund^  in  whicht  betides  the  ere* 
ditors  competing^  the  annuitant  himself  appeared  and  claimed  a 
preference  to  the  halfyear*s  annuity  (which  was  in  questionj^  ois 
the  ground  that  the  annuity  being  payable  in  advance,  looj  not 
subject  to  the  claims  of  creditors  for  alimentary  furnishings  prior 
to  the  term  when  the  annuity  was  payable^  and  was  consequently 
not  available  to  the  claimants^  whose  grounds  of  debt  were  in  thai 
tiiuationt  but  was  payable  to  himself  personally,  in  respect  that 
he  had  incurred  alimentary  de^s  subtequent  to  the  term  of  pay* 
ment — Held  that  the  annuitant  wot  not  entitled  so  to  compete  with, 
proper  alimentary  creditors,  to  whose  claims  and  diligence  the 
annuity  was  subject  ^Jor  aliment  furnished  to  the  annuitant  subset 
quent  to  the  lime  of  his  becoming  entitled  to  the  annuity,  and 
that  creditors  for  alimentary  furnishings,  during  the  period  to 
which  the  half-year*s  annuity  was  applicable,  were  preferable  to 
creditors  for  such  furnishings  during  prior  p€riods,^'the  tatter 
being  preferable,  inter  se,  according  to  the  priority  of  their  dili» 
gences,  and  an  arrestment  preferable  to  a  posterior  intimated 
assignation* 

Alimentary  Creditor,  Title  to  claim  as — Held,  L  That  parties 
who  had  advanced  a  sum  to  enable  a  third  party  to  purchase  a 
commission  in  the  army  for  his  eldest  son,  and  to  furnish  his  out* 
fit,  were  entitled  to  claim  as  alimentary  creditors  upon  an  o/i* 
mentary  annuity  in  right  of  their  debtor.— IL  That  a  gamelseeper 
suing  for  an  alleged  arrear  of  wages,  was  entitled  to  claim  in  the 
same  character. 

The  present  Earl  of  Bacban,  on  the  death  of  his 
predecessor.  Earl  David,  became  entitled  to  an  annuity 
of  £l500,  in  terms  of  the  late  EarPs  deed  of  settle- 
ment, which  contained  the  following  direction  to  his 
trustees : 

**  Quarto, — I  hereby  direct  and  appoint  my  said  trustees  or 
trustee,  until  tbey  denude,  to  put  the  person  who  at  the  time 
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tiMin  be  first  in  tbe  order  of  raccession  to  the  said  lands,  barony 
and  others,  if  he  be,  or  when  he  becomes  major,  in  possession 
(rent  free)  of  the  mansion-house,  garden,  and  ofScesof  Ammon- 
dell,  and  park  within  which  the  Fame  is  situated;  and  to  content 
and  pay  to  him  or  her  a  free  liferent  annuity  of  jG  1500  Sterling,' 
at  two  terms  in  the  year,  Whits^unday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  at  the  first  of  these 
terms  after  my  death,  for  the  half  year  following,  and  so  forth 
half-yearly  thereafter,  during  the  subsistence  of  the  trust,  with 
jto^er  to  the  said  trustees  or  trustee,  in  case  the  person  first  in 
tbe  order  of  succession  at  tbe  time  shall  be  a  minor,  annually  to 
apply  such  sum  as  the  said  trustees  or  trustee  shull  think  neces- 
aapy  (being  less  than  the  said  sum  of  £\500  Sterling),  for  bis 
Of  her  maintenance  and  education,  until  he  or  she  shall  attain  to 
nMtjority.'* 

By  a  relative  codicil,  it  was  declared, 

'*  that  the  annuity  of  £1500,  profided  by  the  foregoing  deed  for 
tbe  person  who  shall  be  first  in  the  order  of  succession  to  the 
lands,  barony,  and  others  disponed  by  the  foregoing  deed,  for  the 
time,  is  and  shall  be  considered  as  purely  alimentary,  and  shall 
not  be  attachable  or  arrestable  by  tbe  creditors  of  such  person." 

Of  tbe  trostees  nominated  in  the  abore  deed,  none 
accepted  but  Mr  Monypenny,  who  brought  the  pre- 
sent inuUiplepoindinf(,  in  consequence  of  the  half- 
year's  annuity,  payable  at  Whitsunday  1834,  being 
arrested  in  his  hands,  at  the  instance  of  Tarious  parties 
claiming  right  thereto  as  alimentary  creditors  of  the 
Earl  of  Bochan.  These  parties  now  appeared  in  the 
multiplepoinding  to  compete  for  their  interests.  The 
claims  or  these  parties  were  for  debts  all  of  a  prior 
date  to  Whitsunday  1834,  and  these  debts  were  said 
to  be  severally  of  a  proper  alimentary  nature.  In 
particular,  there  was  lodged  a  claim  for  Sir  Patrick 
Walker  and  Mr  Morison,  W.S.,  for  the  balance  of  a 
sum  advanced  by  them,  to  enable  the  Earl  of  Buchan 
to  purchase  a  commission  in  the  army  for  his  eldest 
son,  Lord  Cardross,  and  to  supply  his  outfit,  and  a 
claim  for  John  lleid,  for  a  balance  of  wages  alleged 
to  be  doe  to  him  as  late  gamekeeper  tq  the  Earl  of 
Bnchan.  On  the  other  hand,  the  Earl  himself  ap* 
peared  and  claimed  a  preference  on  the  fund  in  medio^ 
on  tbe  ground  that  the  annuity  being  payable  in  ad« 
Tance,  was  not  subject  to  tbe  claims  of  creditors  for 
alimentary  furnishings  prior  to  the  term  when  the- 
annuity  was  payable,  but  was  available  only  for  the 
payment  of  such  alimentary  debts  as  were  incurred 
suDsequently ;  and  that  as  he  bad  been  obliged,  from 
the  annuity  being  withheld,  to  contract  debts  for  his 
sopport  and  aliment  subsequent  to  the  term,  he  was 
therefore  entitled  personally  to  receive  pa3rment  of 
the  half-year's  annuity,  free  of  the  debts  and  diUgence 
of  the  other  claimants. 

On  10th  March  1835, 

'*  The  Lord  Ordinary  having  resumed  eonsideretion  of  the  de- 
bate^  with  the  closed  record,  and  whole  process,  finds,  Imo, 
That  the  annuity  payable  to  the  Earl  of  Buchan,  though  alimen- 
tarv,  afnd  payable  termly  in  advance,  is  yet  subject  to  tbe  claims 
and  dttigenee  of  creditors,  for  aliment  furnished  to  the  said  Earl 
subsequent  to  the  time  of  his  becoming  entitled  to  such  annuity; 
and  that  he  cannot  himself  compete  in  this  multiplepoinding 
with  any  such  proper  alimentary  creditors:  Finds,  2tfo,  That 
creditors  for  alimentary  furnishings,  during  the  period  to  wbich 
each  term's  aliment  is  directed  to  be  applied,  are  preferable  to 
creditors  for  sucb  furnishings  during  prior  periods,  but  that  such 
prior  alimentary  cieditors  are  preferable,  inter  se,  according  to 
tbe  priority  of  the  diligences  by  wbich  they  may  have  attached 
such  aliment :  Finds,  3//0,  That  the  diligence  of  arrestment 
being  competent  to  such  creditors,  no  preference  can  be  claimed 


over  those  using  that  diligence,  by  creditors  who  have  obtained 
assignations,  and  made  intimations  thereof,  subsequent  to  sDch 
arrestments;  but  both  must  be  ranked  and  preferred  according 
to  the  priority  of  their  arrestments  and  intimations  respectirelj: 
4/0,  Finds,  That  Sir  P.  Walker  and  John  Mori«(on  are  entitled 
to  claim  as  alimentary  creditors  in  this  action,  and  that  the  dsim- 
ant,  John  Reid,  is  also  entitled  to  claim  in  that  character,— thae 
being  the  only  claimants  whose  right  to  that  character  appesn 
to  be  disputed :  Finds,  5to,  That  the  trust-assignation  in  favour 
of  Messrs  Rose,  Marshall  and  Forbes,  eannot  be  held  to  bare 
been  extinguished  till  the  Earl's  letter  ofrecal.  of  the  10th  Jane 
1 834,  subsequent  to  the  institution  of  the  present  process;  aad 
before  further  answer,  appoints  the  cause  to  be  enrolled,  that 
parties  may  state  what  decree  of  ranking  and  preference  will  be 
required  to  give  effect  to  those  findings,  with  reference  to  the 
state  and  amount  of  the  fund  in  medio,  and  of  the  aeveral  claims 
thereon. 

"AVtf.--- There  are  several  points  of  difficulty  in  this  case, 
among  which,  however,  the  Lord  Ordinary  can  scarcely  rechon 
that  as  to  the  Earl's  own  claim  of  preference  over  all  the  other 
claimants,  in  respect  that  his  annuity  ia  payable  in  advance,  mi 
that)  if  it  is  attached  at  the  term  by  creditors  for  past  fumishiogi, 
it  must  be  withdrawn  from  those  who  made  furnishings  ia- 
mediately  after,  though  they  alone  are  entitled  to  any  prefereoee 
over  it.  If  it  be  competent  for  alimentary  creditors  of  former 
years  to  attach  an  alimentary  fund  where  there  ia  no  claim  by 
creditors  of  the  current  year  (which  has  been  held  dear  ever  siaee 
the  case  of  Lady  Caithness  in  1757),  thecircunstanceof  theali* 
ment  being  puyable  in  advance  can  be  no  bar  to  such  attachroeot; 
and  nothing  seems  more  plain  than  that  preferences  can  onlj  be 
sustained  for  creditors  who  actually  come  forward  to  claim  them, 
and  that  the  debtor  himself  can  never  be  preferred  aaaconstroc 
tive  trustee  or  mandatory  for  such  future  and  contingent  credi- 
tors. If  the  Earl's  doctrine  be  right,  no  alimentary  fund,  paj- 
able  in  advance,  could  ever  be  arrested  stall  (except  the  payment 
was  in  arrear),  since  none  of  those  creditors,  in  behalf  of  whose 
preferable  claims  it  was  protected  from  all  others,  could  possibly 
be  in  existence  till  after  it  was  safe  in  tbe  pocket  of  the  debtor; 
and  the  consequence  would  be,  that  the  owner  of  aueb  a  fond 
might  safely  deJraud  all  his  alimentary  creditors,  and  that  these 
who  had  supplied  him  with  the  means  of  existence  fur  the  list 
six  months  could  never  have  access  to  the  only  fund  to  which 
they  could  look  for  their  payment  The  Lord  Ordinary  ts  not 
sati^fied  with  Mr  Forhes*s  statement  of  his  claim  as  a  furnisher 
of  aliment  fo/  the  six  months  subsequent  to-  Whitsaoday  1834, 
and  is  unable  to  trace  the  evidence  by  which  it  is  supported. 
He  thinks  it  very  doubtful  whether  his  having  merely  nnderukea 
to  guarantee  tbe  payment  of  such  fornishings  would  make  hia 
sucb  a  creditor.  If  it  would,  the  debtor  would  have  a  very  easy 
way  of  making  himself  preferable  over  all  competitora.  Aetvi 
payment  would  be  in  a  different  situation.  But  the  Lord  Or- 
dinary sees  little  evidence  of  any  such  payment ;  and  eertainjy 
none  to  any  thing  like  the  extent  of  the  claim.  That  goes  to  the 
amount  of  £250;  but  this  is  the  whole  that  tbe  Earl's  letter 
states  him  to  have  guaranteed  for  a  whole  year,  and  k  is  not 
easy  to  understand  how  it  should  have  been  incurred,  and  fir  less 
actually  paid,  in  six  months.  Tbe  interlocator,  however,  is  w 
expressed,  as  to  leave  all  this  open  for  future  explanatioof  if  the 
findings  now  made  should  become  final." 

The  Earl  of  Bueban  haying  reolaimed,  the  Coart, 
on  Dth  June  1835, 

"  Having  advised  the  case  and  heard  counsel  for  tbe  parties,  be- 
fore further  answer,  appoint  them,  in  mutual  minutes,  to  stite 
their  arguments  upon  tbe  question,  to  what  extent  and  effect  the 
provisions  of  annuity  by  the  deed  of  the  late  Earl  of  Bucbao  it 
to  be  held  as  alimentary." 

The  case  was  finally  adrised  on  these  pleadings  to- 
day, when 

The  Lord  Justice-Gerk  said,  upon  considering  the  Biinutes  on 
both  sides,  I  see  no  ground  to  alter  tbe  interlocutor  of  tbe  Lord 
Ordinary.     I  think  bis  Lordship  has  properly  decided. 

Lord  GUnlee  concurred. 
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Lord  liedvnffu — I  am  not  disposed  to  make  any  alteration 
upon  the  interlocutor. 
Lord  Meadowbauk  agreed. 

The  Coart  llien  adhered,  reserrtng  all  qaestions  of 

expenses. 

Lord  Ordinary,  Jeffrey. — Counsel,  Dean  of  Faculty  (Hope), 
D.  M'Neill,  Park,  Marshall.  More. — Alexander  Monypenny, 
W.S.,  Miller  and  Forbes,  W.S.,  et  aiii,  Jgents.^  Mr  Ferguson, 

Clerk.—IJ.B.] 

lUhJulj^  1835. 
Sfcono  Division.^ J.  R.) 

No.  395. — Thomas  M*Fie,  Suspender,  v.  John  Ren- 

'WiCK,  Charger. 

Oflth  of  Reference — Suspension — Caution — Circvtrnflnnces  in 
which  the  Court  remitted  to  the  Lord  Ordinary  to  pais  a  bill  of 
sufpension  (of  a  charge  vpun  a  bill)  upon  caution,  which  his 
fjordship  had  simply  passed,  on  advising  the  charter's  deposition 
emitted  upon  a  reference  to  his  oath. 

The  8a«pender  having  been  charged  to  make  pay- 
ment  of  a  Dili  for  £69.  16.  2.,  accepted  by  him  to  one 
Freeland,  presented  the  present  suspension,  on  tlie 
ground  that  the  charger,  who  claimed  as  indorsee  of 
the  bill,  was  not  an  onerous  holder  thereof.  The  bill 
was  dated  31st  August  1832,  and  was  payable  twelve 
months  thereafter,  'i'be  suspension  was  offered  with- 
out cantion. 

On  a  reference  to  oath,  the  charger  emitted  the  fol- 
lowing depOHitioQ : 

**  Compeared  John  Renwick,  writer  in  Glasgow,  the  charger, 
who  being  solemnly  sworn  and  interrogated,  depones,  that  the 
deponent  received  the  bill  churged  upon  from  the  now  deceased 
John  Freeland,  the  drawer  thereof,  in  payment  of  accounts  and 
dishuruements  made  by  the  deponent  for,  and  on  the  employment 
of  Mr  Freeland  and  Mr  More,  stationer  in  Glasgow  :  that  these 
accounts  and  disbursements  exceed  the  sum  of  jCISO  Sterling. 
Interrogated,  and  desired  to  state  specifically  the  value  which  be 
gave  to  the  indorser  of  the  bill  in  question,  the  lute  John  Free- 
land,  depones.  That,  as  already  deponed  to,  the  deponent  having 
been  employed  by  Mr  Freeliind  and  Mr  More,  mude  disburse- 
ments and  performed  business  for  these  parties,  and  they  owe 
the  deponent  a  sum  exceeding  the  sum  of  JB  1(30;  and  the  depo- 
nent adds,  that  be  received  the  bill  in  question,  and  he  was  to 
apply  the  concents  thereof,  when  recovered,  to  account  of  the 
payment  of  said  account  for  business.  Interrogated,  at  what 
dttte  the  bill  in  question  was  indorsed  to  the  deponent  ?  De- 
pones, That  the  deponent  kept  no  note  of  the  date  when  he  so 
received  said  bill,  but  it  was  during  the  currency  of  it.  Interro- 
gated, When  be  made  tbe  disbursements  and  incurred  the  law 
accounts  referred  to  in  the  above  answers  ?  Depones,  That  it 
was  during  tbe  years  1 83*2- 3  and  1834,  and  also  during  the  pre- 
sent year.  And  the  deponent  adds,  that,  in  so  far  as  these  ac« 
counts  were  not  performed,  the  deponent  held  said  bill  as  a  se- 
curity therefor,  Mr  Freeland  having  an  interest  therein,  and  Mr 
Freeland'a  repreaentatives  have  recognised  their  liability  for  pay- 
ment of  said  accounts  along  with  Mr  More.  Interrogated, 
Whether  be  is  willing  to  produce  the  accounts  above  referred  to  ? 
Depones,  That  be  is  willing  to  make  the  productions  above  re- 
ferred to,  and  he  will  transmit  them  to  the  eommissioner  in  re- 
ference to  this  deposition :  That  he  will  also  produce,  along  with 
these,  a  letter  from  Mr  Freeland's  represenMtives,  renouncing 
any  interest  in  said  bill.  Interrogated,  and  desired  to  state  dis- 
tinctly tbe  money  or  other  value  be  gave  to  Mr  Freeland  at  the 
time  said  bill  was  indorsed  by  that  person  to  the  deponent,  and 
also  what  accounts,  if  any,  were  due  by  Mr  Freeland  to  him  at 
that  date  ?  Depones,  That  he  paid  no  money  to  Mr  Freeland, 
and  he  refers  to  tbe  accounts  themselves,  which  were  expressly 
performed  on  the  joint  employment  of  More  and  Freeland,  these 
parties  being  creditors  of  M*Fie's,  the  suspender,  and  interested 
in  the  business  performed  by  the  deponent.     The  accoimts  and 


letters  above  referred  to  are  now  produced  and  doqueted  and 
signed  by  the  deponent,  commissioner  and  clerk,  of  this  date,  as 
relative  hereto,  said  accounts  being  seven  in  number.  And  being 
farther  interrogated,  Whether  said  accounts  are  entered  in  the 
deponent's  books,  as  they  now  appear  ?  Depones,  That  he  be- 
lieves they  are.  Interrogated,  Whether  the  deponent,  as  agent 
for  the  said  John  More  in  a  correspondence  with  the  suspender 
and  his  agent,  lately  claimed  a  right  on  behalf  of  Mr  More,  to 
sell  certain  properly  held  by  him.  More,  belonging  to  the  sus- 
pender, for  said  accounts  ?  Depones,  That  the  deponent  con- 
siders said  interrogatory  irrelevant,  and  therefore  declines  to 
answer  the  same.  Interrogated,  Whether,  at  the  time  said  bill 
was  indorsed  to  the  deponent,  he  had  any  account  against  the 
said  John  Freeland  for  Ihw  charges  or  disbursements  entered  in 
his  books  ?  Depones,  That  the  accounts  before  mentioned  were 
not  entered  in  deponent's  books  in  Mr  Freeland's  name,  but  the 
deponent  considered^  him  liable  for  payment  of  the  same,  he 
having  agreed  to  beitr  the  expense,  along  with  Mr  More,  as  be- 
fore deponed  to :  That,  besides  these  accounts,  there  was  dne^ 
to  Mr  George  Gordon,  Solicitor  before  the  Supreme  Court,  thw 
deponent's  Edinburgh  agent,  the  sum  of  £\1  for  a  suspension. 
More  against  Girvan.  and  reduction  Srouller  against  M* Fie  and 
More,  for  payment  of  which  the  deponent  was  liable.  Interro^ 
gated,  and  desired  to  explain  how-  said  bill  could  be  indorsed  to' 
the  deponent,  in  payment  of  law  accounts  for  business  not  per- 
formed at  the  time?  Depones,  That  the  bill  was  indorsed  irt 
payment  of  the  accounts  due  at  the  time;  and,  as  already  de^ 
poried  to,  as  a  security  for  whatever  other  business  the  deponent 
might  do  with  regard  to  the  property  referred  to  in  the  accounts. 
Interrogated,  Whether  he  knows  that  Mr  Freeland  died  about 
a  twelvemonth  njjo?  Depones,  That  he  knows  Mr  Freeland  it 
di'ud,  bat  he  thinks  that  it  is  not  more  than  six  months  since  he* 
died.  Interrogated,  Whether  he  has  any  written  mandate  from 
Mr  Freeland,  authorising  the  performance  of  business  whicb 
he,  the  deponent,  has  not  charged  against  him,  as  employed  in 
the  accounts  produced  ?  Depones,  That  he  has  not ;  but  that* 
he  reported  the  proceedings  as  they  went  along,  both  to  Mr  Free- 
land  and  Mr  More.  Interrogated,  If  there  was  any  agreement 
or  understanding  between  him,  Mr  Freeland  and  Mr  More,  thaf 
the  contents  of  the  bill  in  question,  if  recovered  by  the  deponenr, 
were  to  be  paid  to  Mr  Freeland  or  to  Mr  More?  Depones^ 
That  there  was  not.  Interrogated,  Whether  the  deponent  meant 
to  state,  that  the  late  Mr  Freeland  indorsed  the  bill  in  question 
to  him,  while  law  proceedings  were  going  on,  in  name  of  More, 
without  any  prospect  or  understanding  that  the  deponent  was  to^ 
Bcconnt  to  bim,  as  his  agent,  for  the  proceeds  of  the  bill  in  qoee- 
tion,  if  recovered  ?  Depones,  That  the  bill  was  indorsed  to  tba* 
deponent  under  the  circumstances  above  deponed  to ;  and  Mr 
Freeland,  the  deponent  understood,  was  to  receive  payment  from 
M'Fie,  when  the  proceedings  were  closed,  of  a  debt  due  by 
M'Fie  to  him.  Interrogated,  Whether  it  consists  with  the  de-* 
ponent's  knowledge,  that  Mr  Freeland  ever  preferred  any  other 
claim  against  the  suspender,  than  was  contained  in  the  bill  in' 
question  ?  Depones,  That  he  does  not  know  any  thing  farther 
of  the  transactions  betwixt  M'Fie  and  Freeland,  than  that  the  bill- 
in  question  was  for  lent  cash,  and  whether  M'Fie  owed  Free- 
land  any  other  sum,  be  cannot  tell.     And  all  this  is  truth,*"  &c. 

On  3d  July  1835,  the  Lord  Ordinary  (Cockbarn) 

passed  the  bill,  adding  this 

**  A>/tf.— The  deposition  is  not  so  satisfactory  as  to  warrant 
tbe  refusal  of  the  bill,  even  on  the  points  on  which  the  charger 
explains ;  and  I  see  no  good  reason  for  his  refusing-  to  answer 
the  question  on  page  six."  ' 

The  charger  haYtng  rdclaiined,  the  Court  so  far 
altered  the  Lord  Ordinary's  interlocutor,  as  to  remit 
to  his  Lordship  to  pass  the  bill  upon  caution. 

Lord  Ordinary^  Cockbum.  — Act.  D.  McNeill ;  Charles 
Fisher,  ^.S,C.t  Agent,~^Mt*  Neaves ;  Dundas  and  Jaoiieaou* 
W.S.,  AgerUs^-^Mt  Thomson,  Cfer/r.— -[J.  A.  | 
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WihJvly  1835. 
Second  Division. — (J.R.) 

No.  896. — Charles  Ferrier,  Pursuer^  v,   W.  C.  C. 

Graham,  &c.,  Defenders. 

Ranking  and  Sale — Where,  in  a  jtroceta  of  ranking  and  saUt  the 
Lord  Ordinary  had  pronounced  the  usual  interlocutor,  allowing 
thepurnter,  inter  alia,  to  prove  the  worth  and  value  of  the  lands, 
which,  by  a  judgment  of  the  Court  in  another  cause,  had  been 
.  found  to  be  effectually  entailed, — the  Court  so  far  altered  the  in» 
terloculor,  a%,  in  place  of  allowing  a  proof  of  the  valve  of  the 
lands  themselves,  to  allow  a  proof  of  the  value  of  the  common 
debtor's  life  interest  therein* 

The  Court  hariiig,  in  this  process  of  ranking  and 
sale,  recalled  the  sist  mentioned  anle^  Vol.  VII.,  p. 
444,  and  remitted  to  the  Lord  Ordinary  to  proceed 
with  the  case,  his  Lordship  on  SOth  June  1835,  pro- 
nounced the  usual  interlocutor,  as  follows : 

"  Tbe  Lord  Ordinary  having  considered  the  foregoing  remit 
from  the  Inner. House  of  25th  June  1835,  and  heard  counsel  for 
the  parties ;  sustains  the  pursuer's  title  to  insist ;  sustains 
the  Ubel ;  finds  it  relevant  for  the  pursuer  to  prove  scripto,  that 
the  common  debtor  is  bankrupt,  and  the  creditors  in  possession, 
and  the  manner  of  holding  of  the  lands  and  others  libelled,  and 
what  feu  and  other  duties,  ministers*  stipends,  schoolmasters* 
salaries  and  other  burdens,  do  afTect  the  same,  and  are  payable 
furth  thereof:  Finds  it  likewise  relevant  for  the  pursuer  to 
prove  pro  ut  dejure,  the  rental  and  arrears  of  the  lands  and  others 
libelled,  and  worth  and  value  of  the  property  thereof,  and  at  how 
many  years*  purchase  tbe  same  may  be  sold  :  Grants  commis- 
sion," &C. 

The  heritable  creditors  reclaimed  on  several  erounds, 
but  the  plea  ultimately  founded  on  at  the  bar  was, 
that  as  the  entail  of  the  lands  bad  been  found  effec- 
tual, though  the  judgment  was  under  appeal,  the  proof 
of  value  should  be  limited  to  the  debtor  s  life  interest 
10  the  lands. 

The  Court 

**  Alter  the  interlocutor  complained  of,  in  so  far  as  it  allows 
a  proof  of  the  worth  and  value  of  the  property,  and  at  how 
many  years  purchase  the  same  may  be  sold ;  and  in  place  thereof, 
allow  a  proof  of  the  value  of  the  common  debtor's  life  interest 
therein :  Quoad  ultra,  adhere  to  the  said  interlocutor,  and  re- 
fuse the  desire  of  the  note.** 

Lord  Ordinary,  Jeffrey. — Counsel,  Forsyth,  Rutherfurd,  Sand- 
ford,  Neaves.—W.  A.  G.  and  R.  Ellis,  W.6.,  James  Knox, 
S.S.C.,  Thomson  Paul,  W.S.,  J.  B.  Gracie,  W.S.,  James 
Tytler,  W.S.,  AgenU.^lAt  Thomson,  Clerk — \J.R,^ 


16/ A  April  1835. 
House  of  Lords. — (G.  D.) 

(Speeches  taken  from  Mr  Gurney*s  Short'Hand  Notes,) 

No.  S97« — Earl  of  Elgin  and  Kincardine,  and 
His  Trustees,  Appellants^  v.  Sir  Charles  1]al- 
KETT,  Respondent,  et  i  contra. 

Claase— Coal — Lease,  Construction  of. 

This  was  a  special  case,  depending  upon  the  con- 
ttraction  of  certain  leases,  agreements,  &c.,  between 
the  parties  and  their  aothors.  The  yarious  interlo- 
cutors mutually  appealed  from,  will  be  found  ante. 
Vol.  L,  p.  223,  Vol.  in.,  p.  249,  and  Vol.  V.,  pp.  164 
and  307.  The  appeal  for  the  Earl  of  Elgin,  and  the  cross 
appeal  for  Sir  Charles  Halkett,  came  to  be  heard  be- 
fore Lord  Brougham.    At  the  adjourned  hearing  on 


19th  March  1835,  the  following  observations  wen 
made : 

Lord  Brougham. — Dr  Lushington,  what  I  have  thrown  ont 
has  been  rather  with  a  view  for  you  to  consider  in  your  reply; 
for  the  impression  of  my  observations  haa  been  rather  against 
you.  If  it  would  be  any  convenience  to  you  in'  your  reply  to 
know  what  the  scheme  of  the  decree  I  should  recommend  would 
be,  provided  thai  my  present  impression  continues,  I  would  lead 
it  to  you. 

Z>r  Lushington, —  If  yoor  Lordship  would  have  tbe  goodness. 

Lord  Urougham.^-l  think  that  may   be  best.     If  you  turn 
to  folio  6  of  the  respondent's  case,  the  interlocutor  of  the  12ch 
December  1832,  I  chink  that  is  the  basis,— ^that  is  tbe  govero- 
ing  interlocutor, — it  is  the  interlocutor  ninth  appealed  from,— . 
it  would  follow  from  tbe  view  I  am  inclined  to  take,  subject  to 
be  moved  by  your  answer,  and  X  shall  consider  your  reply  io  thb 
case,  so  far  as  to  take  it  into  my  consideration  not  only  now,  but 
after  the  argument,  for  I  shall  let  it  stand  over.     Vf'bat  I  now 
throw  out  is,  that  I  may  have  the  benefit  of  any  suggeation  from 
the  bar.     I  throw  it  out  now  to  be  hedrd  by  both  sides,  and  then 
I  shall  afterwards  hear  your  reply,  and  reconsider  this  scheme 
of  a  judgment.     In  reference  to  your  reply,  it  may  possibly  be 
altered  and  wholly  changed,  but  it  ia  convenient,  perhaps,  that 
you  should  hear  this.     At  present,  I  should  say, — saying  nothing 
of  the  lease  of  1768  or  the  lease  of  1771,  or  the  leases  of  1815 
and  1818,  or  making  any  declaration  upon  them, — I  should  take 
up  the  interlocutor  and  begin  at  the  point,  **  recal  the  interloco* 
tor  of  the  Lord  Ordinary  of  the  22d  of  May,  reclaimed  against 
by  the  pursuer  and  also  by  the  defenders,  in  so  far  as  regards  exi> 
penses."     Then  here  begins  the  alteration  I  should  propose  to 
make  :   I  should  affirm  the  recalling  of  that  interlocutor,  so  fsr 
differing  with  the  Lord  Ordinary,  Lord  Mackenzie,  and  agreeing 
with  the  Court  on  that  point.     But  the  next  requires  to  be  con- 
sidered, and  that  in  two  views,  first,  the  subject-mstrer  of  the 
cross  appeal,  which  raises  the  principle  of  mutuality,  or  rather 
the  joint  nature  of  the  benefit  taken  into  consideradoo  wholly 
by  Mr  Williamson,  and  partly  by  Mr  Taylor,  and  in  a  great 
measure  adopted  by  the  Court.     I  feel  desirous  to  endeayuur 
to  put  an  end  to  this  tedious  litigation,  if  it  can  be  done,  1  mean 
that  part  which  respects  the  prospective  eonsideratioQ,  having 
regard  to  the  field  o(  coal,  the  675  acres  which  is  working  oat  at 
the  rate  of  30,000  cubit  yards  per  year,  and  not  taking  into  con- 
sideration that  which  you  will  presently  find,  forms  a  portion  of 
the  compensation  to  be  awaitled  by  this  interlocutor,  skid  to 
have  been  according  to  Mr  Tay1or*a  estimate  ^100, — ^that  is 
prospective,  all  the  rest  is  retrospifctive ;  but  the  ^100  is  Ibuod 
to  be  for  prospective  benefit.     The  second  branch  of  thia  judg- 
ment will  address  itself  to  the  prospective  sum  resenred  by  the 
interlocutor  to  Sir  Charles  Halkett,  not  that  it  comes  within  tbe 
scope  of  that  relating  to  hundreds  of  pounds  for  the  prospective 
benefit — that  is  already  dealt  with.    The  first  branch  respects  the 
compensation  already  given  under  those  different  heads,  reject- 
ing the  principle  of  Mr  Taylor,  and  which  was  partly  adopted 
by  the  Court.     I  should  then  find  the  defender  liable  to  the  pur- 
suer in  the  sum,  not  of  £29,  7.  6.,  tbe  Court  baring  found  upon 
that  principle,  but  j£ll7,  lOs.,  that  is  to  say,  four  tioxes  the  sum 
of  £29,  7.  6.,  which  the  Court  has  found  ;  lor  the  reason  I  as- 
signed yesterday,  that  is  to  l>e  four  times,  because  they  bave  di- 
vided the  expense  to  Lord  Elgin  for  the  benefit  into  two,  bring- 
ing it  down  from  j£117,  10s.  to  £56,  Ida.,  wbaterer  it  is,  then 
they  have  divided  that  into  two  again,  bringing  it  down  to  jC29. 
7s.  6d.,  that  is  the  way  the  Court  took  it  at  that  time.     There 
is  a  difficulty  in  interfering,  in  respect  of  the  sum  of  £100,  for 
the  reason  1  have  assigned.     When  the  arbitrator  has  stated  the 
grounds  on  which  he  awards  a  certain  sum,  you  have  a  right  to 
deal  with  it,  if  on  his  own  statement,  there  is  an  error  io  point  of 
law,  appearing  upon  the  award ;  but  when  the  arbitrator  gives 
you  the  sum  without  showing  an  error  in  law,  you  are  bound  by 
that,  and  therefore,  unless  he  haa  enabled  vuu  to  know  the 
ground,  and  it  appears  to  be  a  false  ground,  I  bold  that  you  are 
bound  by  tbe  sum  he  has  fixed.     Now,  Mr  Taylor,  in  ooe  part 
of  bis  report,  as  it  is  called,  has  gone  upon  the  principle  of  ma- 
tual  benefit,  which  is  the  great  question  between  tbe  parties. 
Wherever  I  have  found  it  distinctly  shown  that  be  awarded 
too  little  upon  tnat,  namely,  that  he  divided  by  two,  then  I  mul* 
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tiply  by  two  ;  I  reverse  bis  proceeding,  because  he  has  given  me 
a  clue  whereby  to  trace  the  error  be  has  committed.     I  wish 
you  should  both  see  the  ground  I  uke ;  I  cannot  satisfy  both  of 
you,  probably  I  shall  satisfy  neither,  but  it  may  not  be  the  worse 
for  that.     Wherever  I  can  see  that  he  has  divided  it,  as,  for  in* 
stance,  in  the  sura  of  £-2.9,  7.  6.,  which  is  in  fact  a  sum  divided 
twice,  in  that  case  I  know  what  to  do  with  it,  and  I  reverse  the 
operation  and  give  the  whole,  but  with  respect  to  the  j£IOO,  he 
does  not  distinctly  sUte  how  faegeUat  that  sum  of  jCIOO,  which 
is  a  prospective  sum,  but  that  is  a  lumping  sum  given,  and  a 
precise  sum.     It  is  very  true,  I  may  say,  that  I  think  he  has 
done  the  same  in  this  case  as  in  the  ethers ;  the  great  probability 
is,  that  he  has  done  that.  I  do  not  see  why  he  should  all  at  once 
have  changed  hie  view.     I  have  very  carefully  looked  at  the  case, 
and  be  does  not  say  that,  in  so  many  words,  there  is  not  enough 
to  show  he  has  adopted  that  principle  in  that  case.     If  Mr  Tay- 
lor was  a  person  of  exceedingly  accurate  understanding, — if  be 
was  a  person  of  a  perfectly  logical  understanding, — ^a  person 
whose  reasoning  was  distinct  in  all  its  parts,  I  should  have  a 
very  confident  belief  that  he  argued  upon  the  prospective  matter 
as  he  did  on  the  retrospective,  but  when  I  see  a  person  arguing, 
as  it  appears  to  me,  upon  a  plain  and  manifest  blunder,  which  I 
consider  that  he  has  committed,  what  reason  have  I  to  suppose 
chat  he  might  not  act  right  in  one  case  and  wrong  in  another? 
It  is  like  argtiir^;  with  an  absurd  person,  and  I  have  no  rule  by 
which  to  proceed,  in  reasoning  upon  his  finding.     It  is  a  blunder 
of  so  gross  a  nature,  it  would  not  be  much  more  gross  if  be 
said  that  two  and  two  made  fifteen ;  therefore,  I  have  no  clue  in 
such  a  case  to  guide  me  as  to  what  is  the  ground  for  his  report 
of  jCIOO.     I  threw  that  out  to  Mr  Tierney  yesterday ;  I  incline 
to  think  that  the  first  finding  will  be  to  give  the  j£lOO,  as  Mr 
Taylor  recommends,   and   the    Court  awarded ;   then  to  find 
tbejeil7.  10s.,  instead  of  £29.  7.  6.     Then  we  come  to  the 
other  branch  as  the  consideration  to  be  paid  by  them  to  him  for 
the  communication  of  the  Pitfirrane  Level  for  working  the 
coal  fields  in  Cluiie  and  Balridge.     I  have  nothing  to  say  against 
that, — "  and  also  find  the  defenders  liable  to  the  pursuer  in  the 
sum  of  £'2\%  lOs.,  as  the  half  of  the  ^tiroated  expense  of 
clearing  the  Urquhart  Level,  wLich  has  been  saved  to  the  defen- 
ders  by  them  nut  having  occasion  to  clear  any  part  of  that  level.'* 
This  IS  wrong,  if  I  am  right  in  what  I  have  said  before.     The 
alteration  I  propose  to  make  is  this:  in  the  first  place,  I  alter  the 
sum  of  ,£212,  IDs.  into  £4'25,  that  is  doubling  it;  the  words, 
**  as  the  hal^**  must  be  left  out,  and  then  it  will  stand,  "  as  the 
estimated  expense  of  clearing  the   Urquhart  Level."     Then   I 
think  a  further  alteration  will  make  it  more  clear.     The  Court 
says,  "  which  has  been  saved  to  the  defender  by  their  not  hav- 
ing occasion  to  clear  any  part  of  that  level  ;*'  striking  out  those 
words,  I  would  add  these,  •*  the  value  of  ihe  benefit  therefrom 
derived  by  the  defenders.**     Then  there  are  the  words,  "  all 
in  terms  of  Mr  Taylor's  reports  ;**  of  course  I  leave  out  the  word 
•*  all,**  and  1  would  say,  partly  in  terras  of  Mr  Taylor*s  reports, 
but  without  the  ground  which  he  has  erroneously  taken  into 
his  view,  in  respect  of  which  he  finds  a  total  benefit  to  the  pur- 
suers :  that  gives  a  definition  distinctly  oi  what  I  hold  to  be  er- 
roneous ;  ^  and  decern  accordingly."     Then  comes  the  second 
branch,  *'  reserving  to  the  defenders  their  claim  of  relief  agninst 
the  other  proprietors,  who  are  alleged  by  them  to  be  jointly  liable 
for  the  expense  of  clearing  the  Urquhart  Level,  and  recourse,  if 
need  be,  against  all  others  interested  for  any  part  of  the  hypo- 
thetical compensation  of;"  then,  instead  of  ^212.  iOs.,  it  must 
be  £425,  *'  above  decerned   for,  and  to  such   proprietors  and 
others  their  respective  defences,  as  accords ;  and  with  these  find- 
ings, remit  to  the  Lord  Ordinary  to  dispose  of  the  cause  quoad 
ultra:  reserving  to  the  pursuer  his  cUim  for  compensation  for 
the  communication  of  the  Pitfirrane  Level  to  the  coal  in  the  farm 
of  tbe  Kast  and  West  Drumtothill  and  others,  enumerated  in  Mr 
Taylor's  aecond  report,  consisting  of  675  acres  18  falls,  when 
the  level  shall  be  carried  forward  thereto,  and  to  the  defenders 
their  defences,  as  accords."    There  is,  as  I  understand,  a  great 
field  not  yet  worked,  except  about  50  acres,  but  which  is  now 
working  out  at  the  rate  of  30,000  cubic  yards  a.year — no  part 
of  that,  I  assume,  has  been  calculated  for  in  the  £100  already 
given  ? 

Jdr  Tiemetf, — No,  my  Lord. 


Lord  Brougham. — Then,  I  add  this,  and  I  shall  advise  that 
the  parties  shall  do  all  in  their  power  to  render  itefifectual ;  '*  re- 
mit to  the  Court  of  Session  to  proceed  further  in  assessing  the 
prospective  compensations,  with  a  distinct  reservation,  directing, 
that  in  case  the  defenders  shall  not  take  the  offer  which  the  pur- 
suers shall  make,  on  or  before  the  first  day  of  next  session,  that 
is,  the  12th  of  May,  the  said  prospective  compensation  shall  be 
ascertained,  upon  the  principle  of  assessing  the  value  of  the  level 
to  the  defenders*  working  such  part  of  the  Clone  coal  as  has 
been  made  the  subject  of  compensation  in  the  «£212.  10s.,  above 
assessed.'*  Do  you  understand  the  frame  of  this  proposed  de- 
cree, Dr  Lushington? 

Dr  XujAtiigfoA.— Tbe  latter  part  of  it  I  do  not  know  that  I 
do,  my  Lord. 

Lord  JSrougAant.— Can  any  thing  be  plainer  than  this  ?  The 
Court  of  Session  says,  here  is  so  much  for  what  has  been  already 
done;  there  is  already  j6  100  prospective,  but  there  is  the  re- 
sidue of  this  benefit,  in  respect  of  coal  to  be  got,  not  yet  com- 
pensated for;  you  are  to  receive  a  prospective  remuneration  for 
that.  I  feel  very  desirous  to  pttt  an  end  to  all  litigation ;  and  I 
say,  go  back  to  the  Court  which  has  made  an  incomplete  adjudi- 
cation, and  let  them  at  once  finish  the  litigation  now,  instead  of 
keeping  it  eternally  alive.  Then,  to  avoid  an  inquiry,  I  say,  if, 
before  tbe  12th  of  May,  you  make  an  offer  which  they  accept 
in  respect  of  that,  there  may  be  an  end  of  the  whole  case,  and  a 
perfect  decerniture  in  that  respect ;  and  let  that  be  confirmed  by 
the  Court,  so  that  it  may  bind  your  successors,  and  all  persons 
privy.  But  there  is  another  course  to  be  taken ;  if  you  shall  not 
do  that,  then  in  that  case  the  Court  shall  proceed  to  do  it,  and 
shall  proceed  upon  the  principle,  not  of  taking  Taylor*s  and  Wil- 
liamson's reasoning  about  mutuality,  but  taking  the  principle 
on  which  the  Court  has  proceeded  in  respect  of  compensation. 
This  is  tbe  course  I  should  propose,  if  my  opinion  is  not  altered^ 
as  soon  as  Dr  Lushington  has  finished  his  reply.  All  this  pro- 
ceeds on  the  supposition  that  the  Court  below  is  wrong,  and 
that  I  am  right.  It  is  working  out  the  principle,  which  is  the 
main  subject  in  dispute,  whether  Taylor  and  Williamson  are 
right  in  their  principle.  If  they  are  right  in  their  principle,  then 
I  must  take  the  course  of  affirming  the  decree  of  the  Court  be- 
low, and  decide  against  Mr  Tiemey*s  client  in  the  cross  appeal. 
If  they  are  wrong,  then  I  reverse  the  decree,  and  decide  for  theap- 
pellant  in  the  cross  appeal ;  and  all  I  have  done  is,  to  show  how 
chat  is  to  be  worked  out,  so  as  to  carry  it  into  effect ;  then  the 
Court  below  have  been  wrong  in  recalling  Lord  Mackenzie's  in- 
terlocutor, which  is  the  subject  of  one  appeal,  if  so,  cadet  questio ; 
then  the  question  on  the  cross  appeal  cannot  be  raised ; — then 
the  lust  question  is,  as  to  costs.  I  am  quite  clear  that  the  inter- 
locutor of  the  9th  of  February  is  wrong,  if  I  am  right  in  this 
principle  of  the  cross  appeal ;  tberefore,  as  that  gave  the  expenses 
to  be  paid  by  the  appellant  in  the  cross  appeal,  to  you,  the  re- 
spondent in  that,  I  must  reverse  that,  and  those  expenses  must 
be  repaid,  if  they  have  been  paid ;  at  all  events,  I  should  propose 
to  declare,  that  he  is  not  liable  to  them ;  but  I  incline  to  think, 
that  I  shall  not  give  them,  in  tbe  situation  in  which  they  stood, 
their  expenses  at  your  cost,  even  if  I  find  they  are  right,  and  you 
wrong  in  that  particular.  That  is  the  only  alteration  I  pro- 
pose to  make,  as  to  the  question  of  costs  in  the  Court  below  ; 
but  then,  as  to  the  question  of  costs  here,  my  impression  is,  that 
as  this  is  a  case  of  four  or  five  hundred  pounds,  and  they  have 
been  held  entitled  to  full  compensation  by  tbe  Court  below,  they 
must  have  their  compensation  clear  of  all  expenses;  and  that  it 
would  be  a  most  cruel  benefit  to  give  them  £400,  deducting  j£600, 
— that  would  not  be  at  all  giving  them  a  benefit,  and  therefore, 
I  really  consider  this  is  a  case  in  which,  independent  of  any  other 
costs,  the  costs  of  the  appeal  must  abide  the  event  of  the  suit ; 
they  must  have  them.  As  to  the  costs  of  the  cross  appeal,  we 
cannot  give  them  on  any  principle  whatever.  Now,  Dr  Lushing- 
ton, I  have  stated  to  you  the  whole  of  my  view ;  you  will  apply 
yourself  first  to  displace  the  argument  on  behalf  of  the  respon- 
dent, in  support  of  the  judgment  recalling  the  Lord  Ordinary's 
interlocutor;  next,  to  displace  their  argument  against  the  inter- 
locutor of  the  Court  below,  supposing  that  it  was  right,  which 
recalled  Lord  Mdckenzie*s  interlocutor,— that  is  the  subject  of  the 
cross  appeal ;  and,  lastly,  what  you  are  to  consider,  when  I  say 
that  you  will  of  course  take  your  own  order ;  but  the  last  thing 
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yon  tire  to  consider  is,  whether  this  mode,  and  if  not,  whether 
any  other  mode,  will  work  out  these  tivo  incei»tions  of  the 
House,  supposing  the  House  to  foe  right  in  chose  intentions  of 
upholding,  in  the  original  appeal,  and  reversing  in  the  cross  ap- 
peal. 

Mr  Murray  proceeded. 

Lord  Brougham. — My  Lords,  in  this  case,  as  I  have  stated 
before  to  your  Lordships,  I  shall  take  the  op|)ortunity  of  recon- 
sidering the  arguments  urged  by  the  learned  counsel  for  the  ap. 
pellants  in  reply,  particularly  with  reference  to  their  effect  on 
the  matters  raised  by  the  cross  appeal  which  have  been  argued. 
Undoubtedly  some  difficulty  arises  in  respect  of  that  part  of  it, 
with  regard  to  the  Urquhart  Level,  connected  with  that  part  of 
the  finding  of  the  Court  of  Session  which  respected  that  level, 
proceeding  as  it  did  upon  the  report  of  Mr  Taylor,  and  more 
particularly  that  part  of  the  finding  which  excludes  all  compen- 
sation,  in  respect  of  fialmule.  I  shall  look  further  into  this, 
which  is  undoubtedly  in  some  respects  a  very  complicated  litiga- 
tion, and  shall  endeavour  to  put  the  matter  into  that  shape  which 
shall  prevent  recourse  to  the  Court  of  Session ;  and  I  should 
most  strongly  redbm mend  to  Lord  Elgin,  if  the  decision  of  the 
Court  below  should  be  affirifhed,  that  he  should  make  the  other 
party  an  offer ;  and  I  should  recommend  to  the  other  party,  that 
they  should  endeavour  to  accept  it,  in  order  to  prevent  the  ne- 
cessity of  further  litigation.  This  is  on  the  supposition  that  the 
finding  of  the  Court  of  Session  is  right, — that  will  be  modified 
by  the  aupposition  that  the  respondent,  the  appellant  in  the  cross 
appeal,  shall  be  found  right  in  bis  objections  to  the  moieties 
given,  instead  of  the  whole  sums  referred  to  in  this  finding.  I 
now  move  your  Lordships,  that  the  further  consideration  of  this 
case  shall  be  adjourned.  I  ought  to  state,  bi'fore  the  parties 
leave  the  bar,  that  a  case  has  been  found  in  1716,  in  which  the 
House  did  allow  the  costs  of  the  appellant, — a  small  sum,  ^50 
was  given  to  the  appellant  as  the  costs  of  the  appeal  in  the  case 
of  Hamilton  against  the  Officers  of  the  University  of  Glasgow; 
and  it  is  supposed  that  Lord  Loughborough,  in  a  case  of  great 
oppression,  did  something  of  the  same  kind. 

The  case  was  then  farther  adjourned  till  16th  April 
1835,  when 

Lord  Brouffham  said,— My  Lords,  there  are  two  cases  which 
stand  for  the  judgment  of  your  Lordrthip.^:  the  one  of  them  the 
case  of  the  Earl  of  Elgin  v.  Sir  Charles  Haikett,  a  very  compli- 
cated and  difficult  case,  as  your  Lordships  found  it  to  be,  and  a 
very  tiresome  one  in  the  discussion  of  the  twelve  several  inter- 
locutors of  judgment  appealed  from  by  the  appellmt,  Lord 
Elgin ;  every  one  of  which  was  appealed  from  also  by  the  respon- 
dent, inasmuch  as  he  conceived  the  judgment,  though  generally 
speaking  in  his  favour,  was  not  sufficiently  favourable  to  him  in 
some  of  its  parts.  It  is  needless  for  me  to  enter  into  the  rea- 
sons which  induce  me  to  recommend  to  your  Lordships  the 
judgment  I  am  about  to  propose.  I  stated  the  impression  at 
which  I  formerly  arrived,  and  in  which  X  still  abide,  at  the  time 
of  the  argument,  because  that  appeared  to  me  to  be  the  con- 
venient course  of  doing  so, — that  impression,  so  made  upon  my 
mind,  has  been  strengthened  and  confirmed  by  the  best  con- 
sideration I  have  been  able  to  give  to  the  case.  I  stated  the 
grounds  of  the  opinion  I  had  then  come  to,  and  what  appeared 
to  me  to  be  the  fit  course  for  your  Lordships  to  take  in  finally 
pronouncing  this  judgment,  a  course  adapted  neither  entirely  to 
tbe  views  of  the  one  party  or  the  other,  and  which  consequently 
will  have  the  fate  of  many  decisions  made  here  and  elsewhere, 
that  of  not  giving  entire  satisfaction  to  either  party,  but  which, 
however  much  that  is  to  be  regretted,  probably  one  might  say, 
does  not  necessarily,  on  that  account,  possess  less  claim  to  be 
considered  by  your  Lordships  a  just  judgment.  My  Lords,  I 
stated  various  particulars,  in  which  it  appeared  to  me  that  an  in- 
correct view  had  been  taken  by  the  surveyors,  and  particularly  a 
Mr  Taylor,  who  was  consulted  ;  that  it  appeared  to  me  that  there 
had  been  a  very  great  oversight  committed  in  some  material  part 
of  this  case,  some  on  the  part  of  one  surveyor,  and  some  also  on 
the  part  of  the  other ;  and  I  read  to  your  Lordships,  in  the  pre- 
sence of  the  counsel  on  both  sides,  that  I  might  have  the  benefit 
of  their  discussion,  tbe  propositions  on  which  ray  opinion  rested, 
and  also  stated  the  mode  I  proposed  taking,  to  carry  into  effect 


that  opinion,  in  order  that  I  might  have  the  benefit,  on  the  one 
hand,  of  their  discussion  of  the  grounds  of  judgment,  and  on  the 
other,  the  benefit  of  their  suggestions  on  either  side,  as  to  the 
tendency  of  that  particular  mode  of  disposing  of  the  question  be- 
tweeii  the  parties, — the  tendencies  of  that  mode  to  effect  tbe 
object  which  I  had  in  view,  consistentlywith  the  principles  apon 
which  that  opinion  to  which  I  had  come  to  was  grounded,  and  so 
as  to  compass  the  object  which  it  was  ray  det^ire  to  compass.    I 
read  those  statements  in  detail.     I  referred  them  to  tbe  parti* 
eular  interlocutor  to  which  they  appeared  to  me  to  be  most  ip- 
plicable,  and  upon  which  the  alteration  would  be  most  con. 
veniently  engrafted,  which  is  the  interlocutor  pronounced  on  the 
12th  of  December  1832,  and  is  the  ninth  of  the  interlocoton 
appealed  from  in  tbe  original  appeal,  and  also  tbe  ninth  of  tbe 
interlocutors  appealed  from  in  the  cross  appeal ;   for  the  two 
parties  appear  to  have  kept  pretty  accurately  pace  with'  each 
other,  and  to  have  appealed  pretty  nearly  against  tbe  same  inlfr- 
locutors.  As  far  as  the  ninth,  they  keep  up  exactly  in  a  line,  each 
appealing  against  part  of*  tbe  same  interlocutor;  the  only  dif> 
ference  is,  that  one  of  them  does  not  appeal  against  the  teotb, 
but  he  appeals  against  the  eleventh.     Up  to  the  ninth  they  hap- 
pened to  be  equal  on  both  sides,  and  each  proposed  alterations 
of  those  interlocutors.     Having  thrown  out  the  opinions  I  bad 
formed  for  farther  consideration,  and  in  order  to  have  the  benefit 
of  a  full  discussion,  which  I  considered  better  than  stating  those 
opinions  after  the  counsel  had  withdrawn,  and  abiding  by  that 
which  I  then  stated,  it  would  be  exceedingly  useless,  not  to  ^y 
absurd,  if  I  were  to  go  through  all  the  particnlars  of  these  inter- 
locutors at  one  particular  part.     I  propotte  to  alter  one  interlo- 
cutor by  inserting  j6425  instead  of  ^212. 10s.,  and  so  on.     Tbe 
parties  will  understand  the  calculation  on  which   I   proceed  ia 
stating  this,  and  various  alterations  in  respect  of  amount,  and  in 
which,  upon  the  whole,  I  am  of  opinion  as  to  the  interest,  that 
five  per  cant,  interest  should  be  given  from  the  date  of  the  sum- 
mons.    Without  troubling  your  Lordships  with  any  farther  dr. 
tail  as  to  the  alterations,  I  shall  hand  them  in,  and  tbey  will  be 
given  out  to  each  of  tbe  parties.     They  will  see  that  it  is  tb« 
interlocutor  of  the  12th  of  December  1832  which  is  altered, — and 
all  which  remains  for  me,  is  hombly  to  move  your   Lordships 
that  that  judgment  should  be  so  altered.     As  to  costs  received, 
the  Interlocutor  as  to  costs  actually  received,  there  should  be 
none.     I  should  propose  that  no  other  alterations  should  be  made 
as  to  the  costs  below,  but  that  the  costs  of  the  first  appeal,  ia 
which  I  advise  your  Lordships  to  decide  against  the  appellant, 
should  be  given,  not  exceeding  the  sum  of  ^300.     I  should  rather 
say  that  would  have  been  the  form,  this  judgment  being  fntned 
before  the  new  order.     I  shall  alter  that,  referring  to  the  clerk- 
assistant  the  costs  of  appeal.     I  would  move  your  Lordships  thtt 
these  interlocutors,  so  far  as  they  are  appealed  against  in  the 
original  appeal,  be  affirmed,  and  that  the  costs  be  taxed  in  tbe 
original  appeal ;  and  that  so  far  as  they  are  appealed  from  by  tbe 
cross  appeal,  the  interlocutors  be  altered  and  reversed,  in  tbe 
particulars  to  which  I  have  adverted  on  a  former  occasion,  and 
which  are  contained  in  the  note  of  your  Lordships*  judgment, 
which  shall  be  handed  to  the  parties. 

Ordered  accordingly. 

Spottiswoode  and    Robertson,   Lord    Eigin*t    Sottdtan.'^ 
Richardson  and    Connell,   Sir  Chartet    HaUeetd    Soiidiort,— 

22d  June  1835. 

HroH  Court  OF  JasTiciARY. — (6.  D.) 

No.  398. — Crown  v.  Robert  Reid,  Pannd, 

Relevancy — Libel — Murder — Held  that  an  indictment  fir  mimJtf 
was  relevant,  which  set  forth  that  tliepannel  wickedly  andfflaniou^, 
time  and  place  therein  mentioned^  Uruck  the  deceased  on  or  tuar 
the  neck  with  an  axe,  or  some  other  instrument  to  the  prostcuier 
unknown^  and  did  thereby,  or  by  some  other  violent  means  to  lit 
prosecutor  unknown,  fracture  and  disfeceUe  one  or  more  <^  tki 
vertebra  in  or  near  the  neckt  in  consequent  of  which,  or  pari 
thereof,  the  deceased  died ;  or  that  the  pannel  did,  by  stran^fini 
or  suffocaiing  tlie  deceased  in  some  manner  to  the  prosecutor  tia* 
knownt  or  by  some  other  means  to  the  prosecutor  unknown,  tkeM 
and  there  wickedly  and  feloniously  put  the  deceased  to  death. 
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In  April  1835,  Robert  Reid  wa9  indicted  for  the 
murder  of  bis  wife»  upon  the  19th  or  20th  days  of 
September  1^34,  within  or  near  his  house  in  Path- 
head,  in  the  parish  of  Dysart  and  county  of  Fife.  The 
indictment  set  forth,  that  Reid  put  the  deceased  to 
death, 

"by  violently  striking  her  one  or  more  severe  blows  with  an  axe,, 
or  some  other  instrument  to  the  prosecutor  unknown,  upon  or 
near  to  her  neck,  so  that  in  consequence  thereof,  she  was  moiv 
tally  injured  in  her  person,  and  immediately,  or  soon  thereafter 
died,  or  by  some  other  means  to  the  prosecutor  unknown :  And 
you  the  said  Robert  Reid  having  been  apprehended/*  &c. 

The  relevancy  of  this  indictment  was  objected  to, 
hoth  qn  account  of  the  latitude  in  the  description  of 
the  mode  of  death,  and  of  the  dubious  construction  of 
the  latter  part  of  the  sentence;  and  the  Court  hairing, 
at  the  advising  on  Ist  June  1835,  expressed  a  wish 
to  avoid  pronouncing  a  judgment  on  the  relevancy  of 
the  libel  in  its  then  shape,  the  indictment  was  with- 
drawn, and  the  diet  deserted  pro  loco  et  tempore. 

A  new  indictment  was  afterwards  served^  which  set 
forth  that  the  pannel  was  guilty  of  murder  ; 

"In  so  far  as  upon  the  19th  or  20th  days  of  September  1834, 
or  upon  one  or  other  of  the  days  of  that  month,  or  of  August 
immediately  preceding,  or  of  October  immediately   following, 
yuu  the  said  Robert  Reid  having  previously  conceived  and  evinced 
malice  and  ilUwill  against  Elizabeth  Arnot  or  Reid,  your  wife, 
did,  within  or  near  to  the  bouse  then  occupied  by  you,  situated 
at  OT  near  Patbhead,  in  the  parish  of  Dysart  and  county  of  Fife, 
wickedly  and  feloniously  attack  and  assault  the  said  Elizabeth 
Arnot  or  Reid,  and  did  with  an  axe,  or  with  some  other  instru- 
ment to  the  prosecutor  unknown,  strike  her  one  or  more  severe 
blows  upon  or  near  to  her  neck,  and  did  thereby,  or  by  some 
other  violent  means  to  the  prosecutor  unknown,  fracture  and 
dislocate  one  or  more  of  the  vertebrae  in  or  near  her  neck ;  in 
consequence  of  all  which,  or  part  thereof,  she  immediately  or 
soon  thereafter  died ;  or  you  did,  by  strangling  or  suffocating  her 
in  some  manner  to  the  prosecutor  unknown,  or  by  some  other 
means  to  the  prosecutor  unknown,  then  and  there  wickedly  and 
leloniously  put  her  to  death  ;  and  the  said  Elizabeth  Arnot  or 
Reid  waa  thus  murdered  by  you,  the  aaid  Robert  Reid :   And 
you  the  said  Robert  Reid  having  been  apprehended,"  &c. 

The  relevancy  of  this  indictment  wa9  also  objected 
to,  on  the  ground  of  too  great  latitude  in  {specifying 
the  mode  of  delict,  particularly  in  the  latter  part  of 
the  charge,  where  it  was  aaid  that  the  pannel  strangled 
the  deceased, 

''or  by  some  other  means  to  the  prosecutor  unknown,  then  and 
there  wickedly  and  feloniously  put  her  to  death.*' 

At  the  advising  to-day, 

Lord  Mackenzie  said.  The  indictment  appears  to  me  unex* 
reptionable.  On  the  former  occasion,  it  was  suggested  that  the 
indictment  might  be  improved,  and  no  decree  was  pronounced, 
the  prosecutor  having  withdrawn  the  libel  for  that  purpose.  The 
rule  as  to  apeeifying  the  mode  of  delict,  ia  sufficiently  clear.  It 
is  required  that  the  paimel  shall  be  informed,  so  far  aa  the  pro- 
secutor can  inform  him — this  much  is  essential  in  fairness  to  the 
pannel ;  but,  on  the  other  hand,  it  is  essential  to  the  ends  of 
justice,  that  the  prosecutor  shall  only  be  required  to  state'  the 
particulars,  so  far  as  he  knows  them.  There  must  necessarily 
be  a  latitude  where  they  are  not  known.  In  many  cases,  the 
mode  may  be  known  to  the  pannel,  and  capable  of  proof 
by  him,  although  different  from  the  mode  appearing  from  the 
prosecutor's  information,  and  it  is  quite  necessary  that  such  an 
alternative  ahoold  be  allowed  in  the  statement  as  will  cover  that 
case.  The  case  of  Burke,  as  appearing  from  a  comparison  of 
the  facts  and  the  libel,  affords  an  excellent  example  of  the  pro- 
priety of  this  rule.  The  same  latitude  as  here  was  taken.  In 
that  case  justice  was  done ;  but  in  the  case  of  Kelley,  which  oc- 


curred lately  at  Perth  (ante.  Vol.  VI.  p.  41),  a  similar  latitude 
was  not  taken,  and  in  consequence  of  a  doubt  as  to  whether  the 
mode  actually  charged  was  the  cause  of  death,  the  jury,  under 
the  direction  of  Lord  Meadowbank,  were  necessitated  tp  acquit 
the  pannel,  although  there  was  no  doubt  of  his  having  actually- 
committed  the  murder.  The  prosecutor  here  has  not  taken  the 
same  liberty  which  was  taken  in  ancitMit  timen,  for  he  has  not 
stated  simply  that  the  crime  was  committed  by  some  other 
means,  but  he  has  added,  that  these  other  means  were  to  him 
unknown. 

Lord  Moncreiff—^Ai  I  was  not  in  Court  when  the  relevaney 
of  the  former  libel  was  discussed,  I  was  desirous  of  hearing  a 
full  argument ;  but  I  have  no  doubt  or  hesitation  in  concurring 
with  Lord  Mackenzie.  Grimes  are  very  seldom  committed  in 
such  a  way,  that  there  is  an  absolute  certainty  of  the  mode  in 
which  they  are  perpetrated.  The  prosecutor  is  bound  to  give 
all  the  information  in  his  power,  but  it  would  be  strange  indeed 
if  he  could  not  ask  for  a  conviction,  because  he  was  unable  to 
state  with  certainty  the  mode  in  which  the  crime  was  committed, 
or  because  the  pannel,  while  confessing  the  murder,  might,  by 
proving  some  slight  variation  in  the  mode  of  perpetrating  it,  take 
the  case  out  of  the  libel.  The  case  of  ^urke  is  of  first  authority ; 
and  the  case  of  Boyd  also,  where  the  pannels  were  convicted 
and  executed. 

Lord  Juilice'Clerk  and  Lurd  Medwyn  entirely  concurred. 

The  Court  accordingly  found  the  libel  relevant. 
The  case  came  afterwards  to  be  tried  before  Lords 
Justice-Clerk,  Mackenzie,  and  Medwyn,  on  29th  June 
1835,  when  the  pannel  pleaded  not  guilty;  and  after 
the  proof  had  been  cloHed,  the  case  was  given  up  in 
consequence  of  the  contradictory  nature  of  the  medical 
evidence  led  in  defence,  to  that  adduced  for  the  prose- 
cution. 

For  Crown,  Solicitor-General  ( Cuninghame),  Shaw  Stew- 
art and  Napier;  D.  Cleghorn,  W.S.,  Jtgenl.--^  For  Pannef, 
James  Anderson  and  Pattison. — [G.D,] 


16th  Jult/  1835. 
Second  Division.— JuaY  Cause.— (J.  R.) 

No.  399. — John  Hutton  Symk  (Administrator  in 
lata  for  his  Children  J  ^  Pursuer,  t?.  Mrs  Jeav  Hen- 
derson or  Macfarlane,  &c.,  Defenders. 

Proof— Jury  Trial— Diligence  against  Havers —  Where,  inexeeutm 
ing  a  diligence  againtl  havera  in  the  view  ofajary  iriat,  a  hever 
(one  of  the  dtfendersj  declined  to  produce  a  certain  paper  caUed 
fort  for  which  he  asngned  hit  reason$ — Held  that  it  wa$  incomjte" 
tent  at  the  trial  to  mooe  for  production  of  the  paper,  the  jiroper  time 
for  having  made  the  motion  being  to  the  Court  when  it  was  t(<- 
ting,  although  the  diligence  d^  not  expire  until  after  the  rising  of 
the  Court, 

In  this  case,  which  was  a  reduction  of  a  codicil  to 
a  deed  of  settlement,  on  the  ground  of  facility*  the 
Dean  of  Faculty,  in  the  course  of  putting  in  certain 
documentary  evidence  for  the  pursuer,  stated  that  Mr 
Greig,  W*S.  (one  of  the  trustees  named  in  the  deed 
of  settlement,  and  a  defender  in  the  action))  when 
examined  as  a  haver,  and  required  to  produce  a  memo- 
rial to  the  late  Mr  Jameson,  with  that  gentleman's 
opinion,  in  reference  to  the  cause  of  action,  declined  to 
produce  the  paper  called  for,  in  respect  it  referred  to 
other  matters  than  the  codicil  in  question,  and  thaty 
without  the  consent  of  the  other  trustees,  he  was  not 
at  liberty  to  produce  it.  The  Dean,  therefore,  now 
moved  for  an  order  on  the  defenders  to  prodaoe  this 
document. 

Rutherfurd,for  the  defenderi,-^The  motion  is  incompetent  at 
this  stage  of  the  proceedings,  and  ought  to  have  been  made 
to  the  Court  when  it  was  sittiug. 
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Dean  of  Faeuliy. —'It  is  competent  to  make  the  motion  now, 
as  the  diligence  did  not  expire  till  after  the  rising  of  the  Court, 
and  was  to  be  reported  to  the  Judge  here. 

The  Lord  Justiee-CUrk. — T  must  say,  as  at  present  advised, 
that  you  hare  omitted  the  proper  time  of  making  the  motion. 
I  think  the  application  ought  to  have  been  made  to  the  Court, 
and  I  cannot  say  what  their  judgment  might  have  been.  But  at 
this  stage  of  the  proceedings,  I  cannot  accede  to  the  motion. 

The  rest  of  the  evidence  then  proceeded,  and  the 

case  terminated  in  a  verdict  for  the  pursuer. 

Lord  Juatice-Ci^k,  (Boyle). — jIcL  Dean  of  Faculty  (Hope), 
Pat.  Robertson  and  A.  M'Neill;  Graham  and  Anderson,  W.S., 
jigents. — AIL  Rutberfurd,  Dun*  M'Neill  and  Moir;  James 
Kuoz,  S.S.C.,  Agent. — Mr  Russell,  CUrk, — [J. JR.] 


11  th  July  1835. 
Second  Diyision. — Jukt  Cause. — (J.  R.) 

No.  400. — Misses  Magdalene  and  Mary  Stead, 
Pursuers^  v.  James  Cox  (Stead  and  Paterson's 
Trustee),  Defender. 

Damages — Wrongous  Retention  of  Premises — A  party  who  had 
aatumed  and  retained  postetsion  of  certain  prenutes,  during  Meperal 
yean  of  a  leaae  thereof  held  by  a  bankmptf  on  whoee  e$fate  he  uxu 
trustee,  being  found  liable  to  the  proprietort  in  such  damages  as 
could  be  shown  to  have  been  sustained,  in  consequence  of  such  re- 
tention,  and  by  the  deterioration  of  the  premises  f  beyond  their  orrli- 
nary  wear  and  tear),  or  by  the  ditrepair  irUo  which  they  might  haoe 
Jallen,  during  the  period  of  said  occupancy ;  and  an  issue  hav' 
ing  been  taken  to  determine  the  amount  of  damage  due  on  each 

.  ef  these  grounds-^Circumstances  in  which  the  jury  founrl  for 
the  pursuers,  and  assessed  the  damages,  on  the  first  issue,  at 
j£700,  and  on  the  second,  at  £90. 

The  facts  of  this  case  are  stated  anle,  Vol.  VIT.  p. 
142,  which  see.  The  Court  having  there  found  that 
the  defender  was  liable  to  the  pursuers  in  such  da- 
mages as  they  could  show  they  had  sustained,  in  con- 
sequence of  the  defender's  retention  of  certain  premises 
belonging  to  them,  and  by  the  deterioration  of  the 
premises  (beyond  their  ordinary  wear  and  tear),  or 
Dy  the  disrepair  into  which  they  miglit  have  fallen, 
during  the  period  of  his  retaining  posnession,  the  fol- 
lowing issues  were  remitted  to  a  Jury,  in  order  to  de- 
termine the  quantum  of  damages  due  under  each  of 
those  findings : 

'*  It  being  admitted  that  the  pursuers  are  proprietors  of  cer- 
tain houses  and  machinery,  situate  at  Stead's  Place,  Leith  Walk, 
and  that  the  said  subjects  were  held  in  lease  by  a  copartnery  car- 
rying on  business  under  the  firm  of  Stead  and  Patersun,  and  that 
the  defender  is  trustee  on  the  sequestrated  estate  of  the  said 
Stead  and  Paterson,  and  John  Paterson,  the  individual  partner 
of  that  Company: 

"  It  being  found  by  the  Second  Division  of  the  Court  of  Ses- 
sion, by  an  interlocutor  dated  the  20th  day  of  January  1835, 
that  the  defender  is  liable  to  the  pursuers  for  such  damages  as 
can  be  shown  to  have  been  sustained  by  them,  in  consequence  of 
the  retention,  from  the  90th  day  of  June  1831  to  the  30th  day 
of  December  1834,  of  the  premises  held  in  lease  by  the  bank- 
rupt ;  and  for  such  loss  and  damage  as  the  pursuers  can  instruct 
they  have  sustained,  by  the  deterioration  of  the  said  premises 
(beyond  the  ordinary  wear  and  tear  of  such  subjects),  or  by  the 
disrepair  into  which  they  may  have  fallen,  during  the  time  when 
they  were  retained  by  the  defender,  or  the  pursuers  excluded  by 
him  from  the  possession  and  occupancy  thereof:  What  loss  and 
damage  have  the  pursuers  suffered  by  the  said  retention  of  the 
said  premises  ?  Whether  the  pursuers  have  suffered  any,  and 
what  loss  and  damage,  by  the  deterioration  of  the  said  premises, 
beyond  the  ordinary  tear  and  wear,  during  the  period  they  were 
retained  by  the  defender,  or  the  pursuers  excluded  as  aforesaid  ?" 

The  pursuers  having  led  erideuce  (none  being  ad- 


duced by  the  defender),  the  jury  found  for  the  pur- 
suers on  both  issueo,  and  assessed  the  damages,  on  the 
first,  at  £700,  and  on  the  second  at  £30. 

Lord  Jattice-Clerk  (Boy]e)^-~ Act.  Dean  of  Faculty  (Hope), 
More  and  Pat.  Robertson ;  John  Murdoch,^  jfgem.  —  AU, 
Solicitor- General  ( Curiinghame)  and  Whigham;  Jamea  Taylor, 
S.S.C.,  Agent — Mr  Russell,  Clerk.—lJ.R.] 

20//*  Jttli/  1835. 
Second  Division. — Jury  Cause — (J.  R«) 

No.  401. — Robert  Drybrodoh  Mekzies,  Pursuer^ 
V.  George  Goodlbt,  Defender, 

Slander,  Written — Ddtn&ges— 'Circumstances  in  which  a  party 
having  paled  another  in  a  public  coffee-houte,  as  a  coward  and 
scoundrel,  and  afterwards  circulated  a prifUed  statement.  Justifying 
his  having  done  so,  wftich  contained  injurious  insinuations  againpt 
the  pursuer,  cu  being  the  writer  or  certain  anonymous  letters  there* 
in  referred  to,  was  found  liable  in  damages,  which  the  jury 
assessed  a<  ^700. 

The  parties  in  this  case  were  resident  in  Leith. 
Some  years  ago,  the  pursuer  paid  hii«  addresses  to  the 
defender's  niece,  but  a  marriage  did  not  then  ensue. 
During  his  visits  to  the  family,  at  that  time,  a  number 
of  anonymous  letters  were  received,  both  by  Mrs  Car- 
frae,  the  lady  of  his  afiections,  and  by  the  defender. 
These  letters  contained  allusions  to  domestio  circum- 
stances ;  andj  although  at  first  abusive  of  the  pursuer, 
their  tone  was  ultimately  changed  into  that  of  com- 
pliment. The  letters,  after  a  while,  ceased  to  be  sent, 
and  the  matter  was  forgotten,  until  recently,  when  the 
pursuer,  having  renewed  bis  addresses  to  Mrs  Carfrae, 
and  a  marriage  heing  about  to  be  concluded  between 
them,  received  an  anonymous  letter,  warning  him  to 
beware  of  the  defender,  as  he  intended  to  tie  hira 
down  in  regard  to  the  marriage-settlements.  Tlie  re- 
ceipt of  this  letter  was  communicated  by  the  purtfoer 
to  Mrs  Carfrae,  who  related  it  to  the  defender,  by 
whom  the  suspicion  was  then  conceived  that  the  pur- 
suer himself  was  the  author  of  that  and  the  other 
anonymous  letters.  Under  this  impression,  the  de- 
fender had  recourse  to  engravers,  to  whom  he  sub- 
mitted specimens  of  the  genuine  hand-writing  of  the 
pursuer  and  other  individuals,  in  order  that  they  might 
say,  upon  a  comparison  of  these  with  the  hand-writing 
of  the  anonymous  letters,  whether  any  of  them  was 
the  writer.  The  result  of  this  inquiry  having  confirm- 
ed his  suspicions,  the  defender,  on  2d  Decenooer  1834s 
communicated  these  by  letter  to  the  pursuer,  and 
stating  that 

'*  it  was  imperative  upon  him,  instantly,  if  he  had  it  in  his  powtr, 
to  give  himself  trouble  to  remove  them.** 

Of  the  same  date,  the  pursuer  answered : 

<*  The  charge,  by  whomsoever  made^  that  I  wrote  Of  ^oev 
any  thing  of  the  anonymous  letters  to  which  you  refer,  is  alike 
false  and  dishonest,  and  I  \i411  take  no  trouble  beyoiid  a  flat  de- 
nial, for  the  satisfaction  of  you  or  any  other  person  who  nay 
choose  to  entertain  suspicions  on  such  a  sulgect.** 

On  the  following  day,  a  second  letter  was  addressed 
by  the  defender  to  the  pursuer,  in  which  he  arged 
the  impropriety  of  his  adopting  such  a  resolution  ;  but 
the  pursuer's  determination  underwent  no  change,  and 
his  answer,  of  the  same  date,  intimated  that  a  different 
motive  might  be  assigned  for  the  defender's  conduct 
from  any  which  he  professed.  This  produced  a  third 
letter  from  the  xlefeuder,  and  which  the  pursuer  re- 
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turned  anopened.  Thus  stood  matters,  when,  on  6th 
December,  the  defender  posted  the  pursuer  in  the  Leith 
exchange  room,  ''as  a  coward  and  scoundrel,"  and  f'ol- 
)o\red  up  this  proceeding  by  printing  and  circulating, 
on  the  10th  of  the  same  month,  a  ''statement"  iu 
justification  of  his  conduct. 

Ih  the  meantime,  a  summons  of  damages  at  the 
pursuer's  instance  had  been  served  upon  the  defender, 
on  the  9th  of  December,  in  consequence  of  the  first 
of  tliose  pi'oceedings  ;  and  when  the  above  statement 
appeared,  it  gave  rise  to  a  second  summons  of  dam- 
ages on  the  ground  that  it  was  therein  faUely  insinu- 
ated that  the  pursuer  was  the  author  of  the  anony- 
mous letters  therein  referred  to, — that  his  conduct 
warranted  the  posting, — and  that  the  writing  of  the 
letters  was  fixed  upon  him  by  the  opinions  of  the  en- 
gravers consulted  on  the  subject. 

Jn  his  defences,  the  defender  admitted  that  he  had 
now  no  reason  to  believe  that  the  pursuer  had  written 
those  letters^  He  also  admitted  the  posting  and  (to 
a  certaiu  extent)  the  circulation  of  the  statement.  But 
he  pleaded  that  the  circumstances  of  the  case  were 
such  as  to  mitigate  his  li«ibility  to  nominal  damages. 

The  following  issues  were  remitted  to  a  jury  : 

'*  I.  Whether,  at  Leith,  on  or  about  the  6tb  day  of  Deceniber 
1834,  the  defender  did  write  and  publish,  or  CHUse  to  be  written 
Olid  published,  by  placing  the  same  in  the  Exchange  Coffee- 
House,  Leith,  a  writing,  containing  the  following  words,  or  words 
To  the  following  effect,  viz. : — *!  hereby  post  Robert  Dryborough 
IVIcnzies  na  a  coward  and  scoundrel.  George  Goodlet,  Leiib. 
Oih  December  18*34.'  And,  whether  the  whole,  or  any  part  of 
tl>e  said  wordfl,  are  of  and  concerning  the  pursuer,  and  falsely 
and  raluroniously  hold  up  the  pursuer  to  the  contempt  of  the 
public,  to  the  loss,  injury  and  damage  of  the  pursuer?   . 

**  II.  Whether,  on  or  about  the  10th  day  of  December  1634, 
the  defender  did  compose  or  write,  or  prepare  and  print,  publish 
and  circulate,  or  cause  to  be  compoiied,  or  written,  or  prepared, 
or  printed  and  publishedt  or  circulated,  at  Leith,  Edinburgh  and 
Che  vicinity,  arertatn  paper  entituled,  *  Statement,* and  subscribed 
Geurge  Goudlet,  of  which  No.  13  of  process  is  a  copy?  And, 
whether  the  whole,  or  any  part  of  the  said  statement,  is  of  and 
concerning  the  pursuer,  and  falsely  and  calumniously  holds  up 
the  pursuer  as  the  aathorof  certain  anonymous  letters,  and  thereby 
guilty  of  treacherous  and  dishonourable  conduct,  and  warranting 
the  defender  w  posting  him  as  a  coward  and  a  acouudrei,  to  the 
lusg,  injury  aud  damage  of  the  pursuer? 

'*  Damages  laid  at  £7000.'* 

From  the  evidence  for  the  pursuer,  it  appeared  that 
about  one  hundred  copies  of  the  statement  complained 
of  were  circulated,  and  that  the  opinions  expressed 
by  the  engravers  did  not  authorise  the  charge,  that 
the  pursuer  was  the  writer  of  the  anonymous  letters 
in  question. 

There  was  no  evidence  adduced  for  the  defender. 

Lord  Meadmobank  chained  the  jury. — Gentlemen,  I  do  not 
mean  .to  go  over  the  evidence,  but  shall  merely  state  to  you 
shortly  what  is  the  case  before  you.  The  first  summons  states 
that  a  placard,  containing  false,  malicious  and  injurious  expressions 
of  and  concerning  the  pursuer,  was,  of  the  date  which  it  bears, 
affixed  by  the  defender  to  the  wall  of  the  coffee-room  in  Leith, 
in  the  presence  of  a  number  of  individuals  there  assembled. 
For  this  proceeding,  the  defender  afterwards  assigned  his  rea- 
sons in  a  printed  statement,  and  this  is  the  groundwork  of  the 
second  summons.  Defences  are  lodged  for  the  defender,  in 
which  it  is  admitted,  that  in  these  proceedings,  he  acted  ru^tbly 
and  unadvisedly.  With  these  summonses  and  defences  a  record 
is  prepared,  and  the  issues  framed,  which  are  in  your  bandn. 
Now,  with  respect  to  the  facts  of  the  case,  it  appears  to  me 
there  can  be  nodoubtj  after  the  admission  of  the  defeuder,  and 
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the  evidence  adduced.  For  the  result  seems  to  be  this  :  that  the 
defender  was  the  author  of  the  placard, — that  he  posted  it  in  the 
coff'ee-house^ — that  he  was  the  author  of  the  statemetit, — and 
that  he  caused  it  to  be  circulated.  It  is  proved  that  about  one 
bnndred  copies  were  put  in  circulation.  Therefore,  of  the  fact 
of  the  circulation,  you  cannot  entertain  a  question.  Nor  can 
it  be  doubted  that,  by  his  posting  of  the  placard,  he  wished  the 
public  to  believe  that  the  pursuer  was  "  a  coward  and  scoun- 
drel.*' It  is  for  you  to  say,  whether  tho^e  words  were  used 
falsely,  and  to  the  injury  of  the  pursuer.  Now,  looking  to  the 
evidence  of  rbe  engrivers,  yi>u  are  to  determine  whether  there 
is  any  proof  that  the  pursuer  wus  the  writer  of  the  anonymous 
letters  in  question.  I  do  not  know  if  it  is  even  necessary  for'you 
to  look  to  that  evidence,  because  the  fact  that  he  was  not  the 
writer,  is  admitted.  But  looking  to  it,  and  to  the  papers  them- 
selves, I  consider  it  my  boundeii  duty  to  state  to  you,  that  I 
think  it  is  impossible  to  believe  that  Mr  Menzies  was  the  an- 
thor  of  those  leters.  Now,  the  only  defence  which  is  set  up, 
80  far  as  I  understand  it,  is,  that  the  pursuer  ought  to  have 
written  a  more  polite  letter  to  the  defender  than  he  did,  wheii 
the  lat^qr  communicated  to  him  bis  suspicions  of  bis  being  the 
writer  of  the  anonymous  letters.  But,  you  will  observe,  this 
Wds  not  the  tirst  communication  which  the  pursuer  received  on 
that  subject.  He  had  previously  been  told  by  Mrs  Carfrae  that 
be  was  suspected,  and  then,  in  the  coarse  of  next  day,  he  re- 
ceived the  defender's  letter.  Now,  gentlemen,  I  ask  yoii,  how 
any  of  you  would  have  felt  in  similar  circumstances  ?  When  the 
pursuer  is  told  by  the  lady  to  whom  he  is  paying  bis  addresses, 
that  he  Is  suspected  to  be  the  writer  of  anonymous  letters,  and 
then  receives  a  letter  from  Mr  Goodlet,  that  lady's  near  relation, 
communicating  the  same  disagreeable  intelligence,  it  was  not 
unnatural  for  him  to  write  such  a  letter  as  be  did.  Had  he,  Ui 
place  of  d^tly  denying  the  charge,  set  alK>ut  establishing  his  iu- 
nocence,  he  might  have  brought  himself  into  a  situation  front 
which  he  might  not  easily  have  been  extricated.  Now,  in  this 
situation  of  the  case,  I  expected  that  my  learned  friend  at  the  bar 
woald  have  been  instructed  to  make  an  ample  apology  on  the  pare 
of  his  client.  Bdt  that  is  not  offered,  although,  in  the  defences, 
there  is  an  admission  that  the  defender  has  no  reason  now  to  believe 
that  Mr  Menzies  wrote  the  letters.  But  taking  the  defence  as 
stated,  I  do  nut  think  he  says  that  Mr  Menzies  was  perfectly  inno^ 
cent ;  and  therefore,  there  being  no  apology  tendered,  and  notbio|p 
said  that  is  to  leave  this  gentleman  as  free  from  suspicion  as  if 
these  transactions  had  not  occurred,  it  is  for  you  to  say,  what  vin- 
dication is  due.  The  pursuer's  counsel  has  stated,  that  it  is  not 
vindictive  damages  that  are  wanted,  but  a  vindication  of  charac- 
ter; but  still  you  must  be  careful  that  you  give  such  a  verdict 
as  will  carry  with  it  the  effect  of  vindication.  £30  have  been 
offered  by  the  defender.  It  is  for  you  to  say,  whether  that  is 
sufficient  to  vindicate  the  pursuer's  character. 

The  jury  found  for  the  pursuer  on  both  issaes,  and 
assessed  the  damages  at  £700. 

Lord  Meadowbank AcL  Dean  of  Faculty  (Hope),  Ruther- 
ford and  Hamilton  Pyper;  Hugh  Bremner,  W.S.,  Agent. — Alt. 
Duncan  M*Neill ;  William  Alexander,  W.S.,  Agent, — Mr  Rus- 
sell, C/tr* [J./^]. 


2Ut  July  1835. 
Second  Division. — Juey  Cause. — (J.  R.) 

No.  402. — James  Cleland,  Pursuer^  v.  William 

Weir,  Defender. 

Dimagea  —-Wrongous  use  of  Diligence  —  Liability  —  Ctrcum- 
stances  in  which  a  jMrtjf — who  had  employed  a  metsenger  to  execute 
a  warrant  of  poinding  against  certain  individuals  (as  defaulters 
under  a  statute  imposing  a  local  assessment  J,  whose  names  were 
entered  in  a  list  adhibited  to  the  warratU,  having,  upon  payment 
by  one  of  thov  individuals  of  the  debt  due  by  him^  omitted  to 
mark  opposite  to  his  name  in  said  list  that  the  debt  was  paid,  and 
returned  the  warrant,  without  having  such  marking  put  upon  ir» 
to  the  messenger,  who  afterwards,  by  virtue  thereof,  caused  certain 
pictures  belonging  to  said  individual  to  be  poinded  and  fo/c/,— ivas 
found  liable  in  damages,  which  the  fury  assessed  at  j£200. 

No.  XXXIII. 


514 


THE  SCOTTISH  JURIST. 


[Joly 


Jory  Trial — Record — Issues— Surprise — In  a  trial  of  a  general 
iiMue,  whether  a  certain  poinding  and  tale  were  legale  the  chief 
obfection  stated  to  which^  in  the  record,  iro<»  that  the  warrant  on 
which  the  diligence  was  vsed,  was  diicharged  by  payment — Held 
noi  competent/or  the  pursuer  to  state  to  the  fury,  that  the  war- 
rani  was  null,  as  not  proceeding  upon  the  a^ffidavit  of  the  tippH- 
cant  (as  required  by  a  certain  statute),  since  that  was  an  Sec- 
tion founded  upon  a  fact  which  ougtu  to  have  been,  but  was  not, 
stated  in  the  record.  But  that  it  was  an  objection  competent  to 
be  staled,  that  the  warrant  was  one  to  poind  merely,  and  not  to 
sell,  and  Utcreforet  that  the  sale  was  null,  since  tltat  was  a  fact 
apparent  ex  facte  of  the  warrant,  the  legal  import  of  which  fell 
properly  to  be  considered  under  the  general  words  of  the  issue. 

The  parfluer  pays,  and  the  defender  is  collector  of, 
the  Statute  Labour  AMessment  within  the  parish  of 
Sholts,  in  the  county  of  Lanark.  The  defender  ob- 
tained his  appointment  in  1830.  The  pursuer  having, 
in  1826,  and  two  following  years,  furnished  the  road 
trustees  with  stones  and  labour,  an  account  was  in- 
curred by  thenri  to  him  of  £11.  5.  8.  But  in  place  of 
the  pursuer  taking  payment  of  this  sum,  it  was  agreed 
that  it  should  remam  in  the  hands  of  the  trustees,  un- 
til exhausted  by  the  annual  conversion  money  pay- 
able by  the  pursuer,  amounting  t«  £2.  5s.  On  this 
footing,  the  pursuer  was  not  required,  nor  did  he  offer 
to  make  payment  of  the  Statute  Labour  Assessment 
due  for  1826  and  1830,  and  intermediate  years.  The 
current  year's  oonrersion  is  payable  on  I4th  February ; 
and  at  that  date,  18S1,  there  was  still  a  balance  doe 
to  the  pursuer  by  the  road  trustees,  although  inade- 
quate to  extinguish  the  assessment  for  that  year.  It 
did  not  occur  to  the  pursuer,  however,  to  advert  to 
this,  and  pay  the  difference ;  and  the  following  year's 
assessment  was  also  omitted  to  be  paid  by  him  at  the 
proper  time.  In  these  circumstances,  the  pursuer's 
name  was  entered  by  the  defender  in  a  list  of  de- 
faulters for  the  assessment  of  1831,  and  against  whom 
the  defender,  on  20th  September  1832,  applied  for  and 
obtained  from  two  Justices  of  the  Peace,  a  warrant 
for  recovery  of  double  the  atnoorrt  of  their  several 
assessments,  being  the  penalty  in  such  event  provided 
bv  the  existing  Road  Act  for  the  county  of  Lanark 
(47  Geo.  111.  c  45),  the  25th  section  of  which  de- 
clares, that 

''  all  persons  liable,  who  shall  neglect  or  refase  to  perform  the 
Statute- sei  vices  when  required,  or  where  those  have  been  con- 
verted, shall  neglect  or  refuse  to  make  payment  of  the  conver- 
sioii-aeressment  when  demanded,  as  above  enacted,  shall  be  sub- 
jected in  double  the  sum  at  which  the  said  services  shall  or 
might  be  converted,  and  the  whole  of  such  increased  conversioos 
or  penalties  shall  be  levied  in  virtue  of  a  warrant  under  the  hand 
of  any  two  Justices  of  the  Peaee  for  the  said  county,  who  are 
hereby  required  to  grant  the  same,  proceeding  upon  the  oath  of 
the  collector  or  overseer  of  the  parish,  bearing,  that  the  de- 
faulters have  not  performed  the  Statute- work,  or  have  not  paid 
the  conversion-money,  and  such  wanants  shall  contain  authority 
for  poinding  the  defaulter's  effects,  and  the  officer  to  whom  the 
same  shall  be  directed  shall  forthwith  poind  the  readiest  goods 
and  effects  of  the  defaulter,  and,  three  days  thereafter,  shall  sell 
the  same  by  public  roup  at  the  market-town  or  village  next  to 
the  place  where  such  diligence  was  used  for  payment  of  the  sums 
contained  in  the  warrant,  and  the  expense  of  execution,  rendering 
the  overplus  to  the  owner  on  demand,  and  no  sist,  suspension, 
complaint,  appeal  or  action  shall  stay  payment  of  the  conversion- 
assessment,  or  execution,  as  aforesaid,  tor  recovering  the  same.** 

The  warrant  thns  obtained  was  put  by  the  defender 
into  the  hands  of  John  Chcrrie,  a  messenger,  in  order 


to  be  executed.  On  26th  September,  Cherrie  gave 
intimation  of  the  warrant  by  letter  to  the  pursuer, 
and,  at  the  same  time,  requested  the  pursuer  to  meet 
him,  in  the  defender's  house  at  Shotts,  on  4th  October, 
for  the  purpose  of  a  settlement.  This,  it  was  raid, 
was  the  first  intimation  which  the  pursuer  received  on 
the  subject,  but  it  was  not  denied  that  notice  for  pay- 
ment of  the  assessment  was  regularly  given  by  the  de- 
fender, by  advertisement  on  the  church  doors,  in  terms 
of  the  Statute.  The  pursuer  attended  at  the  time 
and  place  appointed,  when  a  settlement  took  place  be- 
tween the  parties ;  ^rsi,  bv  the  pursuer  accounting 
with  the  former  collector  (who  was  present  on  the 
occasion)  for  the  assessment  for  1830  and  previous 
years ;  and,  secondly,  by  his  paying  to  the  defender  the 
assessment  for  1831,  and  also  that  for  1832,  aithoogb 
it  was  not  demanded.  The  result  of  the  accounting 
with  the  former  collector,  showed  a  balance  in  the 
pursuer's  favour. of  7s.  lid.,  and  the  pursuer  discharged 
the  assessment,  1831,  by  making  payment  of  the  dif- 
ference between  that  sum  and  £2.  5s.,  the  amount  of 
the  assessment.  Receipts  were  exchanged  bettreen 
the  pursuer  and  the  former  collector ;  and  the  pnrsaer 
also  received  from  the  defender  two  receipts,  appli- 
cable severally  to  1831  and  18S2,  acknowledging  pay* 
mont  of  his  **  conversion-money  of  the  Statute-labour** 
for  those  years  respectively,  each  dated  4th  October 
1832,  and  to  the  latter  of  which  there  was  added  tiiii 
notandum : 


<« 


^.J9.-^Tbe  above  settles  in  full  op  to  thk  date.— W.  W." 


In  this  manner  it  was  understood  by  both  the  pur- 
suer and  defender,  that  the  warrant  was  satisfied  aod 
discharged.  It  appeared,  however,  that  the  defender 
did  not,  in  this  instance,  put  a  mark  to  denote  the  fact 
of  payment  opposite  the  pursuer's  name  in  the  list  of 
defaulters  whicn  was  attached  to  the  warrant,  although 
the  list  showed  that  it  was  usual  either  for  him  or 
Cherrie  to  do  so  In  other  cases ;  and  that  the  warrant, 
without  having  such  marking  put  upon  it,  was  retamed 
by  the  defender  into  the  hands  of  Cherrie,  who  did 
not  at  that  time  (nor  until  after  the  institution  of  the 
present  action)  supply  this  defect.  It  also  appeared 
that  Cherrie,  on  this  occasion,  preferred  a  daim  for 
5s.  of  expenses,  which  the  pursuer  refused  to  pay,  and 
that  in  consequence,  some  altercation  took  place  b^ 
tween  them  regarding  that  matter. 

Cherrie  being  thus  possessed  of  the  warrant,  he,  ob 
25th  January  1833,  caused  a  constable,  with  two  coo* 
currents,  proceed  to  the  pursuer's  house,  and  there 
poind  certain  family  pictures,  the  property  of  the  pur- 
suer, while  the  pursuer  was  aiMent  from  home,  sad 
against  the  remonstrances  of  his  wife,  who  represented 
the  estimation  in  which  those  pictures  were  held  by 
her  hiuband.  The  schedule  of  poinding  lef^  by  the 
officers,  showed  this  proceeding  to  have  been  used  for 
recovery  of  **  £2.  5s.  Sterling,  being  expenaea  for  road 
money,  in  terms  of  the  Act."  The  pictures  were  im- 
mediately removed  in  custody  of  the  officers,  and  were 
publicly  sold  at  Newarthill,  a  village  in  the  neighbour- 
hood (but  not,  it  was  said,  the  next  market-town  or 
village  to  the  pursuer's  residence),  on  29th  January. 
The  pursuer  received  notice  to  attend  the  t»ie,  but  be 
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was  DOt  pf  eeent.    Tlie  piclorea  were  Wiigbt  Cvr  £B^ 
1 9s,,  and  were  afterwards  retold  for  £21. 

In  these  circumstances  the  porsaer  brought  the  pre- 
sent action  of  damages,  on  the  ground  that  the  pomd- 
\n^  and  s|)^  of  the  pictures  were  illegal,  principally 
fur  tWi*  reason,  that  the  warrant  on  whicli  thediligenee 
was  usedy  was  discharged  by  payment  of  the  debt. 
And  reparation  was  sought  from  the  defender,  as  being 
properly  re^ooRsible  for  the  acts  and  deeds  of  the 
messenger  whom  he  employed. ' 

In  defence,  it  was  stated  that  the  proceedings  com- 
plained of  were  wholly  unauthorised  by  the  defender, 
by  whom  no  instructions  were  giveu  to  the  messenger 
to  execute  the  warrant,  and  who  was  not  even  aware 
of  its  being  execnted  until  the  present  claim  was  pre- 
ferred, when  he  immediately  addressed  a  letter  to  the 
pursuer,  expre^sire  of  bis  regret.at  such  an  occurrence, 
wiiich  was  followed  by  a  tender  of  £20  for  a  discharge 
of  the  action. 

The  case  was  tried  to-day  on  the  following  issues : 

"  Whether,  oir  or  about  the  25th  day  of  January  1833,  the 
defemkr  wrongfully  executed,  or  wrongfully  caused  to  be  eze* 
cuted  Mgainst  the  pursuer*  a  warrant  dated  20tb  September  183i, 
granted  by  Geoige  M .  Nisbet  and  John  Robertson,  Esquires 
Justices  of  Peace  for  the  county  of  Lanark,  and  wrongfully 
poinded,  or  wrongfully  caused  to  be  poinded,  certain  pictures, 
the  property  of  the  pursuer,  to  the  loss,  injury  and  damage  of 
the  pursuer  ? 

"  Whether,,  on  or  about  the  29th  day  of  the  said  month  of* 
January  l&3d,  the  defender  wrongfully  sold,  or  wrongfully  caused 
to  be  sold,  the  said  pictures,  to  the  lossy  Injury  and  damage  of 
the  pursuer? 

"  Damages  laid  at  SSOO.*" 

In  the  course  of  his  opening  speech  to  the  jnry,  the 
pursuer's  counsel  was  proceeding  to  state,  as  a  legal 
objection  to  the  warrant,  that  it  did  not  proceed  upon 
the  defender's  affidavit,  as  the  Statute  required,  when 

Dean  of  Faculty^  for  the  defender,  ofjfeeted.'—^TheTe  is  no  sueh 
objection  stated  to  the  legality  of  the  warrant  in  the  summons 
and  condescendence. 

Graham  JSeiit /mr  jntrsuer.-^Om  objection  to  the  proceedings 
is  not  taken  upon  any  particular  ground,  but  our  plea  is  in  general 
terms,  that  they  were  illegal,  and  the  ejection  which  I  was  now 
staring,  is  hot  one  element  of  illegality  among  others,  and,  under 
the  general  words  of  the  issuCf  is  clearly  admissible. 

Dean  of  i^acii//^.— This  is  a  very  important  qoestioni  The 
attempt  is  now  made  in  a  jury  trial,  to  prove  a  fact  which  is 
made  no  part  of  the  case  in  the  record.  The  record  is  chieflv 
occupied  with  the  statement  that  the  warrant,  by  virtue  of  which 
the  pi ct ores  were  poinded  and  sold,  was  executed  af^er  the  debt 
was  paid.  That  is  the  case  which  I  am  here  to  defend.  But 
this  other  objection  takes  me  wholly  by  surprise. 

Lord  3/ettdowbank.''^ At  first  I  lelt  inclined  to  repel  the  ob- 
jection. But  I  now  think  that  the  question  of  illegality  here 
depends  upon  a  fact,  and  that  the  fact  ought  to  have  been  stated 
in  the  record.  I  am  therefore  of  opinion,  that  the  fact  cannot 
be  allowed  to  be  disclosed  in  the  trial,  of  which  no  notice  has 
been  so  given,  and  of  which,  therefore,  the  defender  is  taken  by 
iurpriae. 

Objection  sustained. 

Mr  Bell  baring  resumed^  was  proceeding  to  state, 
in  reference  to  the  subject-matter  of  the  second  issue, 
that  the  sale  was  illegal,  in  respect  that  the  warrant 
was  a  warrant  to  poind  merely,  and  not  to  sell,  when 
the  Dean  of  Faculty  interposed  the  same  objection  as 
abore,  that  there  was  no  such  objection  stated  to  the 
legality  of  the  sale  in  the  record*  it  was  answered, 
that  the  condescendence  contained  an  arerment  that 


Ike  proeeodii^  were  wrongful  and  ill^;al>  to  whieb  a 
relatire  plea  in  law  was  added  in  similar  t6rms,  wlvich 
was  sufficient,  under  the  general  words  of  the  issue, 
to  admit  the  objection. 

Lord  Mend^wbank. — I  am  dear  that,  under  the  general  worda 
of  the  issue,  it  is  competent  to  attack  the  warrant  upon  any 
ground  in  law,  and  I  see  no  fact  here  upon  which  the  question 
of  illegality  proposed  to  be  raised  depends,  but  what  is  appaieott 
exjacie  of  the  warrant  itself. 

Objection  repelled. 

Evidence  was  adduced  on  both  sides. 

Lord  Sfeadowbank  chBTged  the  jury,  signifying  that  hecon» 
aidered  the  warrant  to  have  been  discharged  by  the  settlement  of 
the  parties  on  4tb  October, —  that  double  conversion>money 
would  not  have  been  legally  exigible  from  the  pursuer,  considering 
the  state  of  bis  account  with  the  road  trustes,  an^l  that  the  law 
did  not  authorise  execution  for  expenses  where  no  poinding  was 
used, — that  the  defender  was  responsible  for  the  acts  of  the  mea- 
senger  to  whom  he  committed  the  execution  of  the  diligence  i 
and  that  hia  liability  was  especially  apparent  in  the  present  in- 
stance, since  he  had  neglected  to  do  that  which  would  have  pre- 
vented  the  warrant  from  being  executed,  and  allowed  it  to  pass 
into  the  messenger^a  bands  in  a  state  capable  of  being  used* 
His  Lordship  heft  the  case  in  the  bands  of  the  jury,  with  this 
observation,  that  if  they  thought  damages  were  due,  but  by  tbeit 
verdict  found  no  more  than  .£20^  the  whole  expenses  would  fall 
to  be  borne  by  the  pursuer. 

The  jnry  found  for  the  pursuer  on  both  issues,  and 
assessed  the  damages  at  £200. 

Lord  Meadowbank, — JcU  Rutherfurd  and  Graham  Bell ;  WiU 
liam  Renny,  W.S.,  jigeni, — JU,  Dean  of  Faculty  (Hope)  and 
^ames  Miller;  John  Meek,  W.S.,  JgenU^Mx  Uussell,  CUtk, 


29lh  July  1835. 

JoaY  Caosb. — Sbcono  Division.— (J.  R.) 

No.  403* — ^WiLLTAM  Torrance,  Pursuer^  v.  Leaf, 
CoLBS,  Son  and  Company,  and  James  Turnbuli^ 
Defenders. 

Slander,  Privileged — Libel — Creditors^  under  a  depending  proeest 
qftequeUration,  having  reasted  a  proposal  of  composition,  on  the 
ground  of  what  they  alleged  to  be  fraudulent  practices  in  the 
bankrupt,  in  contracting  his  debts  and  disposing  of  the  goods  Jur^ 
rushed  to  him ;  and  having^ndeavoured  to  obtain  the  concur" 
fence  (father  creditors  in  the  opposition,  by  writing  to  them  their 
views  of  the  alleged  fraudulent  practices ;  and  an  action  of 
damages  for  defamation  having  been  brought  at  the  instance  of 
the  bankrupt  against  the  opposing  creditors  and  their  agent,  on 
the  ground  that  the  charges  made  and  circulated  by  the  defenders 
were  false,  malicious  and  calumnious-"~Circumstancet  in  which 
verdict  found  for  the  defenders. 

This  was  the  trial  of  the  issues,  as  amended,  in  con- 
sequence of  the  decision  mentioned  ante,  Vol.  VIL  p. 
61,  which  see  for  an  explanation  of  the  circumstances 
of  the  case.  The  following  were  the  issues  as  sent 
to  the  jury : 

«'  1.  Whether,  on  or  about  the  16th  day  of  February  1882; 
the  defenders,  Leaf,  Coles,  and  Company,  did  write  and  trans* 
mit,  or  canse  to  be  written  and  transmitted,  to  the  other  defen- 
der, James  Tumbull,  accountant  in  Glasgow,  a  tetter  containing 
the  following  words,  or  words  to  the  following  effect,  according 
to  the  meaning  hereinafter  set  forth,  vie. :  *  We  consider  the  con- 
duct  of  Torrance*  (meaning  the  pursuer)  'has  been  so  exceed- 
ingly bad'  (meaning  thereby  so  trad  and  dishonest  as  a  trader) 
'  that  the  creditors  cannot  with  propriety  come  to  any  settlement 
short  of  sequestration.  We  think  him  a  very  proper  person  to 
be  made  an  example  of*  (meaning  thereby  an  example  of  as  a 
fraudulent  insdtent),  '  and  we  do  not  see  any  other  mode  of 
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pimtsfeiiT^  hiiD  thaiTby  making  bim  a  banknipt,  and  keeping  bim 
wicboiit  hi»  certificate,*  (meaning  tbereby  that  be  was  a  fit  object 
fory.  and  deserving  oi'- punifibment  as  a  fraudulent  insolvent.) 
Front  all  tbiir  we  beard  of  tbis  transaction,  we  are  of  opinion 
tffar  yoir  have  not  been  well  used,  and  in  justice  to  your  profes- 
Morfal  cbaracter,  we  feel  ourselves  called  upon  to  state,  that  your 
|^roreeding»  in  thi»  affair  of  Torrance  have  our  decided  approba- 
tion^ and;  acting  upon  the  genera!  instructions  we  have  always 
giverrjtou  in  matters- of  insolvencir  in  Glasgow  and  tbe  neighbour- 
Boodr  we  think  that»  on  our  account  alone,  you  were  perfectly 
^»ti0ed  in  taking  tbe  prompt  steps  you  did;  for  it  is  quite  clear, 
tfiar  if  Torrance^  system  of  selling  bis  goods  by  auction* — 
(meaning  thereby  that  the  pursuer  bad  been  guilty  of  dishonest 
and" fraudulent  practice»as  a  trader) — *  had  not  been  etfectually 
stopped  a  very  small  portion  of  the  property  would  baVe  been 
fcfr  for  tbe  creditors- :•  And  whether,  on  or  about  the  26lb  day  of 
Kkrcb  1832*,  the  defender.  James  Turnbuil,  acting  under  tbe 
directfon  or  aMbority  of  tbe  said  Leaf,  Coles,  and  Company, 
did  write  and  transmit,  br  cause  to  be  written  and  transmitted-, 
tn  all  or  any  of  the  creditors  of  tbe  pursuer,  a  copy  or  copies  of 
all  or  any  part  of  tbe  said  letter,  containing  all  or  any  of  the 
word»  aforesaid,  according  to  the  meaning  herein  before  set  forth ; 
and  whetfiertbe  whole,  or  any  part  of  the  said  words,  are  of  and 
•Oficeming  the  pursuer,  and  are  false,  malicious,  and  calumnious, 
and  to  the  injury  and  damage  of  the  pursuer  ? 

•  2L  Whether,  on  or  about  tbe  26th  day  of  March  1832,  tbe 
defender,  James  TurnbuU.  did  write  and  transmit,  or  cause  to  be 
writren  and  transmitted,  to  ail  or  any  of  the  creditors  of  the  pur- 
Mier,  a  copy  or  copies  of  all  or  any  part  of  the  letter  first  afore- 
ieid»  dated  16lb  February  1832,  containing  all  or  any  of  tbe 
word»  aforesaid,  according  to  the  meaning  herein  before  set 
forth  :  And  whether  the  whole  or  any  part  of  the  words  so  writ- 
ten and  transmitted,  or  any  part  thereof,  are  of  and  concerning 
the  pihrsirer,  and  are  fiilse,  malicious,  and  calumnious,  and  to  tbe 
injttry  and  damage  of  the  pursuer? 

**  a  Whether,  on  or  about  the  30tb  day  of  March  1 832,  the  de- 
fendersy  Leaf,^CoIes,  and  Company,  did  write  and  transmit,  or 
cautie  to  be  written  and  transmitted,  to  Messrs  Henry  Brooke 
and  Suns  of  Hudder^field,  a  letter  containing  the  following  words, 
or  words  to  the*  following  effect,  according  to  the  meaning  here- 
inafter set  forth,  viz  :  *  Gentlemen — We  are  favoured  with  your 
letter  dated  the  27th  instant,  and  we  are  exceedingly  sorry  we 
cannot  comply  with  your  request  of  acceding  to  the  proposed 
composition  offered  by  William  Torrance  of  Glasgow.  In  tbis, 
a»  in  all  cases  of  insolvency,  we  are  guided  entirely  by  tbe  con- 
dud  of  the  party;  and  we  presume  you  are  not  fully  acquainted 
with  the  circimistunces  which  occurred  before  the  failure,  or  we 
think  you  would  not  willingly  allow  Torrance  to  escape  punish, 
faem* — (meaning  thereby  the  punishment  merited  byafraudu- 
letit  insolvent  ui  bankrupt.)  *  In  the  month  of  October  last 
he  came  to  London  fur  the  purpose  of  purchasing  goods.  He 
bought  nearly  ^600  of  us,  and  also  to  a  considerable  extent  of 
two  or  three  other  houses  here,  and,  immediately  upon  his  arrival 
in  (ila^gow.  he  sent  a  large  portion  of  these  goods  to  the  auction 
amrt,  and  di.oposed  of  them  at  any  prices  they  would  fetch' — 
(meaning  thereby  that  he  bad  been  guilty  of  dishonest  and  frau- 
dt^ent  practices  as  a  trader.)  '  From  an  investigation  of  bis 
afiuirs  it  is  pretty  certain  that,  at  the  time  he  purchased  these 
g9Qdi^  he  not  only  was  well  aware  that  he  was  insolvent,  but 
tbaC  be  never  could  pay  for  them.  The  system  of  selling  goods 
by  publie  auction  appears  to  be  gaininj^  ground  very  much  in 
Scotland,  and  we  arc  determined,  whenever  we  make  a  bad  debt 
with  a  man  who  is  guilty  of  such  a  pnictice,*— (meaning  thereby 
a  dishonest  or  fraudulent  practice,  which  they  imputed  te  the 
IHiTBUcr) — '  we  will  make  an  example  of  him* — (meaning  there- 
by  that  the  pursuer  was  a  fit  object  lor  making  an  example  of 
aa  a  fraudulent  trader) — ^  which  can  only  be  done  effectually  by 
making  a  Imnkrupt  of  him,  and  keeping  bim  without  bis  certiti- 
€ate..  In  pursuing  tbis  course  with  Torrance  we  consider  that 
we  are  only  doing  justice  to  ourselves,  and  protecting  the  interest 
of  our  nomeroiis  customers  in  Glasgow,  who  mean  to  pay  us 
twenty  shillings  in  the  pound.  Looking  at  this  case  alune,  we 
may  perhaps  lose  a  few  pence  in  the  pound,  but  we  feel  com- 
pelled to  take  a  more  extensive  view,  and  to  act  upon  a  principle 
>aUick  vriil  have  the  effect  of  deterring  such  characters  ub  Tor- 


rance*— (meaning  thereby  that  tbe  pursuer  was  a  bad  character 
as  a  trader,  in  respect  of  his  dishonest  and  fraudulent  practices) 
— *  from  coming  to  us ;  for  we  feel  convinced  it  is  only  the  e«»e 
with  which  these  fraudulent  insolvents' — (meaning  thereby  that 
the  pursuer  was  a  fraudulent  insolvent) — *  get  over  their  diffi- 
culties that  increases  the  number  of  failures  :*  And  wbetbfr 
the  whole,  or  any  part  of  the  above  words,  are  of  and  concerning 
the  pursuer,  and  are  false,  malicious,  and  calumnious,  and  to 
tbe  injury  and  damage  of  the  pursuer? 

*'  4.  Whether,  on  or  about  tbe  SOtb  day  of  March,  or  on  oraboot 
the  Sd  day  of  April  1832,  the  said  Leaf,  Coles,  and  Company, 
defenders,  did  write  and  transmit,  or  cause  to  be  written  and 
transmitted,  to  the  defender,  James  TornbuU,  and  to  Edward 
Railton,  agent  in  Glasgow,  or  either  of  tbem,  a  copy  or  copies 
of  all  or  any  part  of  tbe  letter  last  aforesaid,  dated  dUth  Maieh 
1832,  containing  alitor  any  of  the  words'  aforesaid»  according  to 
the  meaning  herein  before  set  forth ;  and  whether  the  whole  or 
any  part  of  the  words  so  written  and  transmitted,  or  any  part 
thereof,  are  of  and  concerning  the  pursuer,  and  are  false,  mali- 
cious, and  calumnious,  and  to  tbe  injury  and  damage  of  tbe  pur> 
suer  ? 

*'  5.  Whether,  on  or  about  tbe  7th  April  1832,  tbe  said  defen^. 
der,  James  TurnbuU,  did  write  and  transmit,  or  cause  to  be 
written  and  transmitted,  to  all  or  any  of  the  creditors  of  the 
pursuer,  a  copy  or  copies  of  all  or  any  part  of  the  letter  afore- 
said, dtited  30th  March  1832,  containing  all  or  any  of  the  words 
aforesaid,  according  to  tbe  meaning  herein  before  set  forth  ;  and 
whether  the  whole,  or  any  part  of  the  words  so  written  and  trans- 
mitted, or  any  part  thereof,  are  of  and  concerning  tbe  pursuer, 
and  are  false,  malicious,  and  calumnious,  and  to  tbe  injury  aod 
damage  of  the  pursuer  ? 

'•  Damages  laid  at  £1000." 

The  case  was  tried  to-day  before  Lord  Moncreiffl 
Evidence  was  led  for  the  pursuer.  None  for  tbe  de- 
fenders. 

Verdict  for  the  defenders  on  all  the  issues. 

'  Lor'tt  Moncreiff.'^/lct.  Dean  of  Faculty  ( Hope),  Don.  M'Neill 
and  Paterson  ;  Cbarles  Fisher,  6.S.  C.,^^^n^ — M,  Rutberfunl 
and  A.  M'Neill ;  Campbell  and  Macdowali,  S.S.  C.»  Jgents.-^ 
Jury  Clerk \J,R,] 


IBM  April  1835. 

House  op  LoaDS.— (G.D.) 

f  Speeches  taken  from  Mr  Gurney^s  Short-Hand  Note*.  J 

No.  404. — Lieut.-Gf^\  Matthew  Sharps,  Appel- 
lant, V.  Charles  Kirkfatrick  Sharpe,  &c.,  He^ 
^pondenls. 

Entail— Clause,  Irritant — Circa miUancet  in  which  held  (reremng 
the  judgment  of  tbe  Court  of  Session)  thai  Ute  syniax  of  the 
irritant  clause  of  an  entail  being  deJecLive  front  a  clerical  owii- 
sion  which  might  by  possibility  have  been  supplied  by  other  ttortJs 
than  those  which  the  context  indicated  to  have  been  intended  to  U 
inserted,  the  entail  teas  insvjjlcient  to  prevent  the  heir  in  /losici- 
sion  from  selling,  burdening,  or  alienating  the  Imnds. 

The  estate  of  Hoddam  had  been  held  since  1768 
on  an  entail,  dated  19th  December  of  that  year,  in 
conformity  with  which  tbe  titles  bad  uniforiiily  been 
completed.     The  irritant  clause  in  that  entail  was  as 

follows : 

**  And  upon  every  contravention  which  may  happen,  by  and 
through  any  of  my  said  heirs  failing  to  perforiQ  all. and  each  of 
the  said  conditions  and  provisions,  and  acting  contrary  to  any 
or  all. of  the  restrictions  and  limitations  before  written,  it  is  here- 
by expressly  provided  and  declared,  that  not  only  my  said  lands 
hnd  estate  shall  not  be  bnrthened  with,  or  liable  to  tbedebtsand 
deeds,  crimes  and  acta  comrected,  granted,  done  or  cominitte^ 
contrary  tp  tiiese  c#ndiiiotis,a|idfiroviDiQn8,  or  restrictions  and 
limitations,  or  to  tbe  true  intent  and  meaning  of  ihrse  present:^ 
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shall  he  of  no  force,  strength  or  effect,' and  ineffectual  and  una- 
vnilitble  against  the  other  heirs  of  taillie,  and  who  as  well  as  the 
said  estate  shall  bo  noways  burthencd  therewith,  but  free  there- 
fron,  in  the  same  manner  as  if  such  debts  or  deeds  had  not  hten 
lontracted  or  granted,  or  such  deeds,  omissions  or  commissions, 
had  never  been  done  or  happened." 

The  appellant,  who  succeeded  to  the  estate  in  1813, 
bought  the  present  action  of  declarator  in  ^farch 
Jb31,  to  have  it  found  and  declared  that  tlie  above 
quoted  irritant  clause  wa?*  in^^ffectnal,  in  respect  it 
was  not  only  nngrammatic-al  but  nnintellig^ible,  and 
thererore  tliat  the  appellant  was  at  liberty  to  burden, 
sell,  or  gratuitously  dispone  the  lands. 

On  2'^d  May  1832,  Lord  Coreliouse,  Ordinary, 
found  that  the  entail  was  affected  with  valid  and  suf- 
ficient irritant  and  resolutive  clauses,  and  therefore 
nsHoilzied  the  defenders,  btit  found  no  expenses  due. 
To  this  interlocutor  the  Fir«t  Divi-iion  of  the  Court 
(Lord  Craigie  alone  di-senting)  adhered  on  .Sd  July 
18  J2;  (vide  ante.  Vol.  IV.  p.  555).  Tiio  appellant 
«n[)|)caled,  plend'mg.  That  the  irritant  clause,  as  it  stood, 
was  both  nngrnmmntical  and  nniutelligible;  that  it 
did  not  declare  what  tilings  "  shall  be  of  no  force, 
strength,  or  effect;"  and  that  it  was  ultra  vires  to 
supply  words  according  to  the  supposed  intention  of 
the  entailer,  when  the  interpolation  of  other  wordi 
would  make  the  sense  equally  complete,  without  ira- 
pONing  any  effectual  restriction.   • 

'i  he  respondents  pleaded.  That  the  omission  was 
merely  clerical,  and  the  sense  was  plain  from  the  con- 
text, without  reference  to  the  supposed  intention  of 
the  entailer  :  That  although  the  Act  1685  required 
entails  to  contain  certain  clauses,  it  did  not  require 
that  these  clauses  should  be  in  any  particular  form  of 
words :  That  the  clause  contained  a  sufficient  decla- 
ration of  irritancy,  in  case  of  contravention  of  the 
terms  of  the  prohibitory  clause ;  and  although  such 
tiauses  were  to  be  strictly  construed,  they  were  not 
to  be  held  pro  n on  scriptis,  where,  from  the  tenor  of 
the  deed,  a  meaning  could  be  giveq  to  them. 

Lord  Brougham  said,  My  Lords,  the  question  which  this  appeal 
lias  brought  before  your  Lordships  is  one  ofgreat  importance  for 
tile  value  of  the  property  which  depends  upon  its  decision,  but 
of  much  greater,  in  my  opinion,  in  refrard  to  the  point  of  law 
which  it  involves.  •  The  decree  of  the  Court  below  sanctions  a 
principle  of  construction  which  may  be  of  extensive  application 
to  deeds  of  the  same  kind — tailzies  of  Scotch  estates  ;  but  if  it 
is  H  sound  one,  this  principle  must  be  applicable  to  tbe  construe* 
tion  of  all  instruments, — nay,  more  so  in  every  other  case  than 
in  the  case  of  tailzies,  which  are  well  known  to  be,  of  ail  other 
cofjvpyance«,  those  which  the  law  regards  with  most  scrupulous 
jealousy,  Riid  interprets  with  the  most  rigorous  strictness.     Nor 
IS  there  in  tbe  question  itself,  under  some  points   of  view,  any 
thing  peculiar  to  the  law  of  Scotland  ;  and  the  authority  of  this 
decision  could,  if  sanctioned  by  your  Lordships,   never  be  con- 
fined, nor  its  influence  restrained  to  Scotch  cases.     Indeed,  as 
I  know  of  no  English  instrument  whatever,  the  construction   of 
which   is  so  confined  within  strict  technical  rules,  I  can  fancy 
no  parallel  case  arising  in  this  country  in  which  the  present  de- 
cision of  your  Lordships  might  not  l>e  applied  a  fortiori.    If  you 
allow  a  provision  so  essentinl  as  an  irritant  clause  in  a  Scotch 
tnilzie,  where  constructive  intention  goes  for  nothing,  to  be  sup- 
plied by  conjectural  criticism  (I  can  give  it  no  other  name),  with 
wtiat  boundless  license  should  we  not  be  armed  in  dealing  with 
an  English  will,  where  nothing  but  the  intention  of  the  testator 
is  to  be  regarded.     Pressed  by  such  considerations,  and  the  dif- 
fjculry  of  supporting  the  deci!«iori  below,  upon  the  reasons  there 
given  in  its  favour,  my  Lord  Chief- Justice,  who  first  heard  the 


cause,  directed  that  it  might  be  argued  again  'by t)ne  counsel  oT« 
side,  and  his  Lordship  was  pleased  to  desire  my  assistance  on 
the  second  hearing.     I  have   accordingly  anxiously  considered 
the  question  at  issue,  and  have  attended  the  second  hearing,  «iml 
1  have  come  to  a  clear  and  unhesitating  opinion,  chat  the  decree 
below  cannot  stand  as  it  was  pronounced  by  all  the  Judges  of  the 
Division  before  which  it  came.  Aly  profound  respect  for  so  high 
an  authority  nilturally  made  me  pause  before  I  differed  irreeon- 
cileably  with  their  Lordships;  and  the  name  feeling  induces  tne 
now  to  state  at  length  the  reasons  upon  which  ray  own  judg- 
ment has  been  formed.     The  Hoddam  entail  is  framed  careful^ 
and  artiiicially  by  professional  men,  who  plainly  M'eli  knew  the 
nature  of  the  instrument  they  were  constructing,  and  it  is  na  re- 
gular and  full  in  all  its  parts  as  a  deed  of  tailzie  can  well  be, 
except,  perhaps,  that  the  institute  is  left  free  ffum  all  fetters, 
which   could  hardly   be  intended,  as  the  disponee  ^ivas  only  m 
cousin.     After  the  disposition  and  destination  clauses,  «nd  th« 
usual  conditions  as  to  bearing  name  and  arms,  possessing  binder 
the  entail,  and  so  forth,  there  follow  in  distinct  order  the  pro- 
hibitory  clauses,   against   which  nothing  can  be -ftaid,  and  of 
which  the   last  is  to  forbid  the  est^ite  being  burdened  t»y,  or 
in  consequence  of  any  debt,  deed  or  act,  criminal  or  civil,  of  tlie 
heirs  of  tailzie,  which  it  proceeds  to  declare  shall  not  burdenor 
affect  the  estate,  that  being,  as  it  were,  the  form  o^  the  prohibi- 
tion.    **  And  with  and  under  the  restriction  and  limitution,«ii$it 
is  hereby  expressly  conditioned  and  provided  that  the  said  lands 
and  estates  shall  in  nowise  be  affected  or  burthened  with,  or  «ut>- 
jected  or  liable  to  be  adjudged,  apprized,  or  in  any  other  way  evict- 
ed, either  in  whole  or  in  part,  for  or  by  the  debt!«  or  deeds  con- 
tracted or  granted  by  any  of  the  foresaid  heirs,  whether  hetbre 
or  after  their  succession,  nor  for  or  by  any  act,  civil  or  criaiinal, 
committed  and  done,  or  to  be  committed  and  done,  -prior  or  pos- 
terior to  their  succession.*'  Then  come  the  irritant  clauses, — ^the 
first  of  which  is  what  we  should  call  a  shifting  use, — tbececond 
a  good  resolutive  clause;  and  next,  the  irritant  clause,  or  clause 
of  nullity,  on  which  the  present  question  arises.     It  begins  with 
an  apparent  reference  to  the  last  of  the  prohibitions  or -restric- 
tions which  I  have  already  cited,  and  its  intent  was  apparently 
(we  must  needs  always  speak  conjecturally  where  the  maker  of 
an  instrument  has  noc  fully  explained  himself)  apparently  to  add 
something  to  what  he  had  already  done.  He  «ays, — **  And  upon 
every  contravention  which  may  happen,  by  and  through  any  of 
my  said  heirs  failing  to  perform  all  and  each  of  the  said  condi- 
tions and  provisions,  and  acting  contrary  to  any  or  all  of  the 
restrictions  and  limitations  before  written,  it  is  hereby  express- 
ly provided  and  declared,  that  not  onii/  my  said  lands  «nd  estate 
shall  not  be  burthened  with,  or  liable  to  the  debts  and  deeilsv, 
crimes  and  acts  contracted,  granted,  done,  or  commit  ted  contranr 
to  these  conditions  and  provisions,  or  restrictions  and  limitations, 
or  to  the  true  intent  and  meaning  of  these  presents,  shaii  he  of 
nu  Jorce,    Mtrength    or   effict,    awi   ineffectual   4md   ^nnvailablt 
against  the  other  heirs  of  tailsie,  and  who.  as  well  as  tbe  said 
estate,  shall  be  noways  burdened  therewith,  but  free  tberefrooi, 
in  the  same  manner  as  if  such  debts  or  deeds  bad  not  been  vou. 
tracted  or  granted,  or  such  deeds,  omissions  or  commissions.'had 
never  been  done  or  happened."     In  this  clause  the  words  fol- 
lowing **  not  only,*  seem  to  refer  to  the  former  clause — the  last 
prohibition  or  restriction  ;  and  it  uems  to  have  been  intended  to 
say,  that  not  only  this  should  take  place,  which  bad  already  been 
provided,  but  something  else,  something  further,  not  yet  pio« 
vided  ;  for  no  such  clause,  however,  nor  link  of  a  clause,  con- 
nected with  any  particle  **  but**  occurs ;  and  it  is  said  that  this, 
and  the  want  of  grammar,  or  more  properly'  of  sense^  which  «ip- 
pears — there  being  a  verb  without  a  nominative  case,  nameljt, 
**  shall  be  of  no  force,'* — shows  some  words  to  be  omitted,  which 
the  maker  of  the  instrument  bad  intended  to  insert;  nor  hai'e 

we  any  occasion  to  doubt  that  this  observation  is  ^correct ^tbe 

collocation  and  the  defect  of  grammar,  or  rather  sense,  plainly 
shows  it.  I  will  go  a  step  further,  and  admit  that  if  those 
omitted  words  had  been  immaterial,  except  towards  compIetiq|^ 
a  sense  which  was  plain,  obvious,  and  indispuuble  without  tbeoa, 
no  one  could  deny  the  propriety  of  supplying  them,  or  maiiitaiM 
that  any  risk  would  attend  the  supplecory  operation,  if,  tliea* 
the  words  which  do  appear  are  plainly  sufficient  to  show  tbe 
meaning  of  the  whole,  and  if  there  Can  be  no  doubt  that  one,  OMd 
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bat  one  setof  words  hn  been  left  ottt,— if  k  U  certain  that  the 
words  to  be  supplied  are  of  one  kind,  and  can  beef  none  other,*— 
if  that  one  only  meaning  eonld  by  poasibQity  have  prevailed,  and 
been  the  sense  intended  to  be  expressed,  I  have  no  hesitation  in 
admitting,  tliat,  according  to  every  nrie  of  constntction,  we  should 
have  been  at  liberty  to  assume  that  meaning,  and  supply  those 
words.   The  whole  question  here  isy— «n  omisskm  being  aUowed 
to  have  been  made,— what  is  the  thing  omitted  ?    If  the  thing 
inserted  made  it  perfectly  certain  what  the  thing  omitted  was,— 
that  it  must  Inve  been  one  precise  things  and  could  have  been 
by  no  possibiUty  any  other  thing,  then  doubtless  the  case  would 
be  clear,  and  we  should  be  called  upon  to  supply  the  admitted 
defect.    Suppose,  for  example,  that  there  had  been  a  nominative 
case,  hut  part  of  the  verb  had  been  omitted,  or  the  nominative 
and  verb  both  had  speared,  but  the  patronymic  particle  had 
been  dropt :    *'  All  such  acts  shall— of  no  force  and  effect,"  or 
even  **  all  such  acts— of  no  foree  and  effect,**  or  ^  all  such  aets 
shall  be— no  foree  and  effect,'*  we  could  safdy,  because  certain- 
ly, have  supplied  "  fte,"  or  even  "  akail  6e,*'  in  the  one  case,  and 
***  ^**  in  the  other.    But  that  is  not  the  present  omission,  nor 
any  thing  like  it.  AU  that  we  see  is,  from  the  defect  of  gFammar, 
that  something  is  left  out.    What  is  it?   Nothing  less  than  the 
nominative — the  whole  matter.     Of  the  three  constituent  parts 
of  any  proposition,  this  is  truly,  if  not  the  most  important,  at 
least  one  as  important  as  either  of  the  others,  and  far  more  so 
than  one  of  them.  Those,  then,  are  the  nominative  or  06/0^1100— 
that  which  declares  of  what  thing  it  is  that  you  are  about  to 
predicate — the  tulffeetipet  or  thing  to  be  predicated,  and  the  eon* 
neeiive  or  verb,  which  may  be  said,  in  a  sense,  to  predicate, 
but  which,  in  truth,  is  only  ancillary  to  tlie  predication,  by  con- 
necting the  thing  predicated  with  the  object  of  which  it  is  ao  pre- 
dicated.    There  needs  no  further  illustration  to  show  the  impor- 
tance of  that  which  is  in  this  case  left  out.    By  the  thing  pradi. 
cated  being  here,  namely,  nuUUy,  and  the  verb  or  connective  tkmU 
^  (which  is  really  of  little  comparative  importance),  we  see  that 
nullity  was  intended  to  be  predicated  of  aomething,  but  that  is 
all  we  see,  and  we  are  left  to  conjecture  that  roost  tmpoicant 
thing,--wh«t  is  it  of  which  nullity  was  to  be  predkated  ?    I  think 
this  suiSciently  shows  the  materiality  of  the  oaussioo.     K,  again, 
we  leave  out  the  worda  *<  shaU  be,**  then  there  may  be  a  nomimu 
tion  of  object,  but  we  have  no  subjective,  and  nothing  cffeotuaUy 
predicated,  as  I  ahall  in  the  sequel  show.     Nevertheless,  1  will 
•go  one  step  fiirther,  and  admit,  that  if,  from  the  rest  of  tlie  seoii 
tenoe,  it  had  plainly  appeared  what  this  object  or  nominative  waa, 
—that  the  thing  of  which  nullity  was  predicated  was  neceaaarUy 
•one  thing,  and  could  not  by  possibility  be  any  other  ( I  cannot 
easily  figure  to  myself  such  a  case,  but  had  one  existed),  I  will 
agree  that  then  we  might  have  been  authorised  to  supply  the 
omission.     Is  that  the  case  here,  or  rather,  is  not  the  very  ift. 
verse  most  manifastly  the  case.     See  only  how  many  dif^rent 
nominatives  may  be  inserted,  all  of  which  equally  tally  with 
the  precedent  part  of  the  aentenoe,  fit  into  the  general  frame 
of  the  deed,  and  complete  the  gramoMtical  structure, — "such 
debts**  will  do  it— will  make  the  clause  quite  sensible  and  per- 
feet  in  grammar,  and  leave  it  quite  isoperfoct  as  a   fencing 
•elause;  or  **iiicA  deeds,**  or  **9ueh  aett"  (which  would  only 
mean  cumulative  acts).    Then,  what  right  have  we  to  choose  one 
insertion  rather  than  any  of  the  others ;  or  what  right  have  we  to 
supply,  as  the  Omrt  below  has  done,  *'  all  tuck  deed§,  debts  and 
act*,**  or  "a//  such  contraventiont  wkaltoever f"  This  is  assu- 
ming that  we  knew  these,  and  none  other,  to  be  the  very  words 
omitted, — that  we  knew  the  thing  expressed  by  tliese  words, 
•and  no  other  thing  whatsoever,  to  be  the  things  which  it  was  in- 
.  tended  to  declare, and  to  make  nulL  Probability,  conjecture,  guess, 
may  lead  us  to  think  this,  but  we  have  no  right  at  all  to  use  such 
helps.     Dr  Bentley  would  possibly  have  invented  such  words 
with  little  hesitstion,  had  he  found  all  the  codices  leave  them  out. 
But  cou^  of  law,  how  fair  so  ever  may  seem  the  reason  for 
concluding  that  the  thing  omitted  was  of  one  kind  rather  than 
anv  other,  canufit  allow  themselves  to  act  upon  such  reasoning, 
.unlrss  the  tbings  inserted  make  the  implication  necessary,  and 
not  conjectural.     Tlie  only  warrant  for  intendment  with  us  is, 
the  sense  actually  expressed.     Let  us,  after  all,  only  consider 
why  it  is  that  we  are  rather  called  upon  to  insert  these  words, 
"  all  such  contraventions,"  than  those  words  of  lesser  scope  and 


oomprebenaioo,  ^'  aU  euck  debts,**  9t**mU  euck  mUT    There  is 
really  no  reason  whatever  for  the  prefereooe  but  one.     This  in- 
sertion makes  the  clause  a  complete  irritancy,  and  the  deed  a 
perfect  lailsia     But  what  right  have  we  to  make  it  such, — to 
elect  the  course  of  intendment  or  implication  which  will  com- 
pletely fence  the  prohibitions,  in  preference  to  any  one  of  die  se- 
veral causes  which  will  leave  those  prohibitions  unprotected? 
After  all,  it  comes  to  this,  that  our  choice  is  guided  by  the  as- 
sumption, that  the  firamer  of  the  deed  intended  to  make  it  per- 
fect, and  not  to  leave  it  inoperative— to  fence  his  prohibitionsy  and 
not  to  leave  them  bare.    But  thia  assumptioo  u  quite  gratttitous» 
and  one  which  we  have  no  right  whatever  to  make,—- a  proposi- 
tion which  I  need  hardly  stop  to  demonstrate.     If  we  had  any 
right  to  go  upon  such  ground,  every  Scotch  tailne  would  be 
completed  in  a  trice,-— the  Duntreath  case,  and  those  on  which 
it  rested,  as  well  as  all  it  has  so  justly  given  rise  to,  would  st 
at  once  be  overthroMm ;  for  who  ever  doubted  that  the  intention 
of  the  maker  of  all  those  tailxies,  w«is  to  fetter  the  disponee  as 
well,  nay,  even  more  than  the  heirs  of  tailxie  ?    The  Tillycoultrie 
case,  and  all  that  class,  would  in  like  manner  be  subverted  ;  fur 
no  one  ever  supposed  that  he  who  had  carefully,  and  indeed 
effect  unity,  tied  up  his  heirs  of  entail  from  altering  the  order  of 
succession  in  any  particular,  or  from  burdening  the  eatiite,  or 
affecting  it  in  any  maimer  of  way,  intended  to  allow  of  its  being 
sold  the  dd^  after  his  decease.     But  in  truth,  if  the  supposed 
purpose  or  making  the  entail  complete  is  aUowed  to  guide  us 
in  any  case,  there  is  at  once  an  end  of  all  the  law  of  entail,  as 
far  as  construction  goes,  nay,  an  end  to  it  altogether  ;  for  the 
total  omission  of  an  irritant  clause,  or  a  resolutive,  or  both,  be- 
comes unnatural,  especially  if  a  single  frsgrnent  of  each,  such  sa 
**  with  and  under  this  further  irritancy,  that  is  to  any,**  is  found 
on  the  face  of  the  deed.     Nay,  all  that  a  person  seised  of  an 
estate  in  fee-simple  would  have  to  do,  in  order  effectually  to 
entail  it,  would  be  to  set  forth  the  parcels,  and  declare  the  series 
of  heirs,  and  then  to  add  his  direction,  that  a  valid  entail  of  aocfa 
estate  ebonld  be  understood  as  constituted  in  their  favour.     I 
need  hardly  stop  to  remari(,  that  a  like  latitude  of  oonstmotkni 
would  overturn  our  whole  Jaw  of  executory  devises  in  England. 
No  one*  in  construing  such  a  devise,  ever  had  a  moment's  doubt 
of  the  testators  meaning,  or  supposed  that  be  intended  to  give 
nothing  at  all  to  the  devisees  over,  consequently  no  limitation 
ever  couM  be  held  too  remote ;  and  in  aH  such  provisioiis,  we 
should  be  called  upon  to  supply  the  words,  "  Imng  at  the  fieatA.** 
Yet  absurd  as  this  position  sqppears,  there  ia  really  no  other  cou- 
ceivable  ground  for  supplying  the  words,  as  the  Court  below  has 
here  done, — no  other  reason  can  be  given  for  saying,  that  the  no- 
minative left  out  is,  **  all  such  contraventions"  rather  than  many 
other  tbings  which  can  be  readily  mmied,  except  that   those 
larger  and  more  comprehensive  words  make  the  irritancy  effec- 
tual, and  the  conveyance  complete.     The  reason  which  I  bare 
thus  given,  appears  to  me  quite  decbive  against  the  decree,  md 
leaves  no  necessity  for  further  examination  of  the  case,  unless 
we  are  bound  by  authority,  which  I  shall  immediately  consider. 
Yet  I  shall  so  far  continue  my  aigument,  as  to  dispose  of  an- 
other construction,  ingeniously  suggested,  and  of  anodier  ground 
upon  which  the  decree  below  has  been  rested  here,  though  not 
there.     The  construction  is  this,  the  words,   **  shall  bm  ^ao 
force f  strength  or  e fecit,  and  ineffectual  and  unaaaUaUep**  are  r^ect- 
ed  as  nonsense,  for  want  of  grammar,  or  rather  of  a  verb  (for  want 
of  grammar  is  a  phrase  very  incorrectly  used  throi^hout  thia  ar- 
gument, that  defect  being  always  immaterial  where  there  ia  any 
intelligible  sense  expressed),  and  then  we  are  desired  to  read 
whiit  remains ;  but  first,  there  is  another  member  of  the  eentenee 
also  to  be  got  rid  of,  viz.  *<  not  only,**  for  else  the  sense  is  stiE 
quite  wanting.    But  suppose  this  further  objection  waived,  and 
then  we  read  the  whole  residue,  there  is  ao  insupenble  oh- 

{'ection  to  thus  proceeding  with  the  sentence.  The  words  you 
cave  out  are  closely  ooanected  with  those  yon  suffer  to  stuid ; 
and  you  have  no  right  at  all  to  connect  the  words,  **  against  ike 
other  heirs  of  tailzie,**  with  what  the  maker  of  the  deed  never 
thought  of  connecting  them  with,  viz.  **  the  euale  *kaUiwt  bebur^ 
thencil  with  acts  and  deeds  "  he  only  said  that  aomething  ( be  did 
not  tell  what)  "  shaU  fiot  be  effectual  againet  the  heirs  of  tattue ;" 
what  possible  right  can  we  have,  because  he  said,  that  against  tbo-« 
heirs  of  tailzie,  a  certain  thing  not  mentioned  should  be  ouU— to 
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make  him  say,  tbat "  against  those  heirs  of  tailziei  the  estate  should 
not  be  burthened,**  when  he  has  never  said  one  word  as  to  the 
effect  of  those  burdens  upon  those  heirs  ?  No  further  argutnent 
needs  be  held  to  reject  at  once  this  construction.  Nay,  even  if 
we  are  allowed  to  read  the  clause,  it  is  still  useless,  unless  we 
assume  the  truth  of  the  proposition  I  am  next  to  deal  with, 
snd  for  which  the  former  only  clears  the  way.  It  is  contended 
that  the  clause  is,  after  all,  and  as  it  stands,  a  complete  iriitancy, 
and  that,  io  substance  and  effect,  it  declares  all  acts  and  deeds 
in  contravention  null  and  void.  If  so,  there  is  an  end  of  the 
question.  Now,  the  first  difficulty  which  we  have  here  to  get 
over  is,  to  understand  bow  the  learned  Judges  of  the  Court  be- 
low should  have  been  driven  to  the  very  forced  kind  of  con- 
struction, by  supplying  words  which  alone  they  resort  to  in  sup- 
port of  their  decree,  when,  without  any  such  violence  to  the  in- 
strument as  it  stands,  they  mii^ht  so  easily  have  accomplished 
the  same  purpose,  and  supported  their  position.  Here  is  a  suf- 
ficient irritancy,  by  the  respondents'  present  argument ;  and  as  the 
clause  stands,  it  ia  enough.  But  yet  the  learned  Judges  hold  it 
j}uite  inoperative,  unless  another  limb  were  added,  and  that 
limb  indeed  rather  a  head  than  any  other  member,  for  it  is  the 
nominative  or  object  concerning  which  the  proposition  is  to 
treat.  Surely  we  must  suppose  that  those  learned  persons  had 
a  very  clear  opinion  that  the  clause,  as  it  stood,  was  any  thing, 
rather  than  a  perfect  irritancy,  when  they  had  recourse  to  this 
device  of  conjectural  construction  ;  and  in  a  case  like  the  present, 
I  should  certainly  hold  it  most  perilous  for  your  Lordships  to 
sustain  the  judgment  below  upon  a  ground  never  relied  upon 
by  the  Judges,  after  ^ou  had  rejected  all  the  grounds  they  had 
taken.  But  in  case  it  should  still  be  said  that  the  decree  may 
stand,  though  upon  other  reasons  than  were  assigned  by  those 
who  pronounced  it,  I  feel  bound  to  state,  that  I  clearly  perceive 
why  no  Scotch  lawyer  ever  thought  of  resting  the  argument  for 
the  entail  upon  any  such  view  as  this.  The  law  is,  that  the 
tailzie  shall,  to  be  effectual,  not  only  prohibit  and  resolve,  that 
is,  forfeit  in  the  contravener,  but  also  declare  the  thing  done  in 
contravention  of  the  prohibition  Dull,-*there  must  be  a  declara- 
tion of  nullity,  sometimes  called  an  irritancy,  but  that  word  is 
also  used  for  the  clause  of  forfeiture,  and  sometimes  it  is  used 
to  designate  both  the  fencing  clauses  together.  But  a  nulHty 
must  be  declared,  and  it  must  be  declared  in  precise  and  distinct 
terms,  though  not  in  one  technical  phrase,  but  yet  it  must  be 
declared  with  such  precision,  that  you  read  it  as  iu  the  deed, 
and  do  not  merely  gather  it  by  intendment.  Nor  have  you  any 
right  whatever  to  say.  that  the  nullity  exists,  because  things  are 
stated  which  imply  a  nullity,  or  things  which  would  follow  from 
that  nullity  having  been  declared.  Thus,  observe  the  other  kinds 
of  prohibitions :  It  would  not  be  a  valid  prohibition  to  *<  sell, 
annaiizie,  or  dispone,'*  were  an  entail  to  forbid  *'  making  any 
title  to  any  disponee  ;**  and  yet  no  one  so  tied  up  could  effec- 
tually sell.  So  it  clearly  is  not  a  prohibition  to  sell,  if  you  only 
prohibit  altering  the  order  of  succession,  or  doing  any  thing  where- 
by the  estate  may  be  adjudged  or  evicted ;  and  yet  an  estate  may  be 
adjudged  or  evicted  by  the  pHrehaser,  if  it  be  sold  ;  and  if  it  be 
sold,  the  order  of  succession  is  altered  with  a  vengeance.  So 
here,  if  the  acta'  or  deeds  done  be  null,  it  will  follow  tbat  they  can- 
not burden  the  estate,  or  effect  the  succeeding  heir  of  tailsie.  But 
this  is  not  the  same  thing  with  declaring  the  acts  or  deeds  null  in 
themselves.  It  is  a  declaration  that  certain  things  shall  not  have 
any  effect  against  the  estate  or  the  heirs  of  tailzie,— it  is  different 
from  a  declaration,  that  those  things  shall  be  in  themselves  null 
and  void.  Those  same  things  done  by  a  lunatic,^his  committing 
treason,  or  making  a  conveyance,  would  not  burden  or  affect  the 
estate ;  and  yet  we  would  hardly  say  the  acts,  till  impeached  and 
tried,  were  null.  The  nullity  supposed  to  be  declared  might  be 
possibly  held  satisfied  by  application  to  this  particular  case.  The 
nullity  must  be  such  as  will  plainly  appear  to  third  parties  on  the 
record, — those  parties  for  whose  safety  the  whole  entail  law, 
from  the  Statute,  perhaps  from  the  Stormont  case  downward, 
is  framed.  If  there  had  been  a  declaration,  tbat  the  things  done 
in  contravention  should  neither  burden  the  estate,  nor  prejudice 
the  heirs  of  tailzie,  and  that  they  should  not  avail  any  purchaser, 
creditor,  or  other  singular  successor,  the  case  would  have  stood 
far  better  for  the  argument  I  am  now  dealing  with,  and  yet  I 
should  have  held  that  a  defective  nullity.     As  it  stands,  the  de- 


fect is  more  glaring.  Indeed,  the  nullity  is  only  at  best  one 
declared  against  (he  validity  of  the  things  done, — **■  to  burthen  the 
estate,  or  make  it  Uahle  to  those  acts,**  IIow  is  this  a  general 
nullity?  How  does  it  affect  a  salef  It  declares  the  estate  free 
from  debt  or  wadset,  but  not  free  from  the  effects  of  sale.  Sup- 
pose a  sale — is  that  declared  void  and  unavailable  to  the  purchaser, 
by  merely  saying  that //ttf  estcUe  sUall  not  be  burdened  f  If  so, 
sale  is  implied  in  all  clauses  which  relate  to  burdening  or  making 
liable;  and  this  never  vet  was  argued.  The  last  prohibition  be- 
fore tbe  irritancies  is  larger  than  this,  fur  it  says  *'  affected^  as 
well  as  **  burdened"  This  says  only  *'  burdened^  and  •*  llahte,^ 
which  refer  to  encumbering,  and  not  selling.  It  was  ingeniously 
contended  for  the  respondent,  that  acts  and  deeds  could  only 
have  force  in  one  of  two  ways,  either  by  affecting  the  estate,  or 
by  bringing  tbe  heirs  of  tailzie  succeeding  to  it,  as  owners  in 
their  order,  and  that  the  clause,  as  it  stands,  declares  that  neither 
the  estate  nor  the  heirs  shall  be  affected  by  any  acts  of  contra- 
vention. But  this  is  not  true.  Tbe  clause  only  says,  the  estate 
shall  not  be  burdened  or  made  liable,  in  consequence  of  things 
done,  and  that  the  heirs  shall  \iefree  tlierefrom ;  tbat  is,  from  the 
debts,  deeds,  crimes  and  acts.  This  is  clearly  a  very  different 
thing  from  saving,  that  the  estate  and  the  heirs  of  tailzie  shall  in 
no  manner  of  way  be  affected  by  any  thing,  whether  by  sale  or 
mortgage,  done  in  contravention.  It  refers  to  one  class  of  con- 
traventions, and  to  one  only,  viz.  encumbrancing  or  burdening, 
— the  words  go  no  farther  in  any  part  of  the  clause.  And  after 
all,  this  argument  which  I  have  been  answering,  assumes  that  we 
have  a  right  to  leave  out  the  words  "  not  onl^,"  and  "  theUl  be,** 
&c.,and  to  tack  on  the  following  words,  **agahut  tlie  other  /iWri,** 
which  the  clause  connects  with  one  set  of  words  to  another,  set 
quite  separate,  the  impossibility  of  which  tacking  I  have  before 
shown.  It  remains  only  that  I  advert  to  the  authorities,  and 
these  need  not  detain  us.  No  one  pretends  that  any  case  is 
directly  in  point, — that  any  authority  is  to  be  found  in  the  books 
for  the  kind  of  construction  by  implication  here  propoimded, 
while  all  the  goneral  principles  laid  down  and  recognised  by  the 
uniform  course  of  decision  upon  the  law  of  entail,  are  moat  re- 
pugnant to  any  such  course.  The  Fowlis  case,  decided  here  as 
well  us  below,  is  plainly  distinguishable  from  this.  Indeed,  ex- 
cept that  there  was  an  omission  in  both  deedf>,  there  is  no  other 
resemblance  between  the  two  tailzies, — the  clauses  were  com- 
plete ;  but  in  the  resignation,  the  entailer  directed  the  lands  ru 
be  resigned  into  the  bands  of  the  superior,  not  **/or  new  injeft" 
nunt,**  but  **  to  be  made  and  granted  to  me  and  others.**  And 
the  Court  and  your  Lordships  supplied  *\for  new  injeflment.** 
"Bni  first,  the  *'  new  infe^ment**  supposed,  of  necessity  followed 
from  tbe  resignation  expressed,  and  the  new  series  of  heirs,  be- 
ginning with  the  resigner  himself.  iVcxi,  there  was  literally,  and 
without  supplying  any  thing,  enough  to  accomplish  the  intent, 
rejecting  only  **  made**  as  surplusage.  Thus  it  stood  that  the 
lands  were  resigned  into  the  superior's  hands,  **  to  be  made  and 
granted**  to  him  and  others.  Lord  Corehouse  indeed  denies  this 
reading  of  *'  granted,**  because  **  made**  does  not  apply  to  a  grant 
of  lan&  It  may  however  be  read  "  made  oper**  and  *' granted.** 
Is  tbe  supplying  <'  ooer,*'  any  thing  like  supplying  the  whole 
thing  to  be  declared  null  in  this  case  of  Hoddam  ?  However, 
I  take  leave  to  deny  that  there  is  any  barm  in  rejecting  **  made*' 
altogether,  as  inapplicable  in  the  conveyance  of  lands,  while 
*' granted t*  the  most  appropriate  word  of  all  we  know  for  such 
a  purpose,  is  in  the  clause.  With  respect  to  the  other  cases :  the 
Boxburghe  case  really  has  no  kind  of  application.  In  L«ng8toii 
V.  Langston,  your  Lordships  and  the  Court  of  Common  Pleaa 
held  a  limitation  "  to  the  second,  third,  fourth,  and  other  son^,*^ 
included  the  eldest,  not  because  you  supplied  the  line,  which 
bad  in  point  of  fact  been  omitted  in  engrossing  from  tbe  draft 
(for  that  fact  you  had  no  right  to  know  any  thing  of),  but  because 
the  words  "  other  son*,**  do  literally  include  the  eldest.;  and 
though  generally  used  for  younger  sons  not  specified,  it  only  is 
so  used,  because  generally  the  first  son  is  specified,  in  which  esse 
it  must  mean  tbe  younger.  There,  moreover,  was  in  that  instru- 
ment, a  charge  by  way  of  terms  for  the  daughters ;  and  had  tbe 
first  son  not  been  included,  the  absurdity  would  have  followed,  of 
an  estate  being  limited  to  A.,  burdened  with  a  charge  in  A.'s 
favour, — a  kind  of  argument  quite  apfiiicnble  to  the  case  of  a  will, 
but  which  never  could  have  found  a  place  in  any  discussion 
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arising  on  (He  clauses  of  a  Scotch  tailzie.  For  these  reasons,  I 
liave  no  hesitation  in  recommending  to  yoor  Lordships  to  reverse 
the  decree  in  this  case,  and  declaring  the  entail  insuflScient  to 
prevent  the  heirs  of  tailzie  from  selling,  disponing,  burdening, 
Zee,  in  terms  of  the  conclusions  of  the  summons ;  to  remit  to  the 
Court  of  Session  to  proceed  farther  therein.  My  Lords,  I  have 
very  great  satisfaction  in  knowing  that  the  learned  Chief- Justice 
of  the  Court  of  King's  Bench,  with  whom  I  heard  the  second 
argument  in  this  case,  agrees  entirely  in  the  view  I  have  taken, 
and  that  the  Lord  Chief  Baron,  who  is  not  now  present,  who 
attended  the  second  argument,  also  concurs  in  the  views  I  have 
taken  the  liberty  of  stating.  It  is  a  very  great  satisfaction  to 
me,  that  for  the  third  time  in  this  case,  the  decisions  of  your 
Lordships'  House  preserve  the  Scotch  law  entire.  I  refer  to 
the  decision  in  1770,  of  the  Duntrenth  case  in  1770  by  Lord 
Blansfield,  the  judgment  which  your  Lordships  pronounced  very 
lately  in  the  Herbertshire  case,  and  the  CHse  now  before  your 
Lordships,  and  I  have  no  manner  of  doubt  that  the  candour  and 
learning,  as  well  as  acuteness  of  the  learned  Judges  of  the  Court 
below,  will  induce  them  to  receive  those  reasons  I  have  thought 
it  right  to  put  into  an  authentic  shape,  in  good  part,  and  that  they 
will,  upon  this  occasion,  come  to  the  opinion  to  which  they  have 
in  all  the  former  cases  come,  that  though  it  overrules  their  deci- 
sion, it  has  gone  according  to  the  principles  of  the  law  of  Scot- 
land, and  adhered  to  that  law,  by  not  permitting  it  to  be  altered 
by  judicial  construction.  If  it  is  to  be  altered,  it  must  be  done 
by  the  authority  of  the  Legislature. 

Lord  Dentnan. — My  Lords,  I  think  it  proper  to  say,  that 
having  on  the  first  hearing  of  this  case  felt  doubts,  those  doubts 
Iiave  been  completely  removed  by  the  subsequent  argument. 
My  noble  and  learned  friend  has  most  fully  expressed  my  opi- 
nions ;  and  entirely  agreeing  in  the  view  he  has  taken,  I  do  not 
feel  it  necessary  to  trouble  your  Lordships  by  recapitulating  the 
reasons  which  have  been  so  ably  stated  by  him. 

Interlocutors  reversed,  and  case  remitted,  with  in- 
-stroctions  to  find   that  the  entail  was  insuffiuient  to 
prevent  the  herrs  of  tailzie  from  burdening,  selling,  or 
disponing  the  lands. 

Richardson  and  Connell,  AppellanCs  Solicitors. — Spottisvvoode 
and  Robertson,  Re^potidents*  Solicitors [CD.] 


7th  May  1835. 
House  OF  .Lords.— (G.  D.) 
No.  405.  —  Dii   Donald    M*Ai;lay,    Appellnnty   v. 
James  Adam  and  David  Brown,  Jan.,  W.S.,  Re- 
spondents. 

Agent  and  Client— -Expenses— A.  S  ,  6th  February  1806— -^n 
ofcent,  after  rendering  his  accounts  without  receiving  pai/rnent, 
having  employed  a  third  party  to  remodel  the  samet  with  thtr 
•iew  of  their  being  taxed  ;  and  that  third  party  having  inxerted 
a  great  number  of  additional  and  Jiclitjous  charge^  which  the 
agent  (after  prceuting  a  petiiion  to  have  the  accounts  taxed  «n- 
der  the  ^ct  of  Sederunt,  6/ A  February  1806^  offered  to  deduct  s 
but  thiA  offer  not  being  agreed  to,  and  the  client  having  in  his 
answers  accused  the  agent  of  being  a  party  to  the  fraud,  and  in^ 
iisted  on  a  special  remit  to  the  auditor  to  report  on  the  whole 
circumstances,  in  addition  to  the  usual  remit  preoiounly  made  to 
him — Circumsfnncet  in  which  held  (aflfirming  the  judgment  of 
the  Cuurt  of  Session )  f //a/  the  agent,  on  ibtaining  decree  Jor 
the  tared  amount  of  his  account,  was  also  entitled  to  the  expenses 
of  process. 

In  March  1830,  Messrs  Adam  and  Broirn,  W.S., 
rendered  to  the  appellant  ccrtaiii  accounts  of  business 
<lNe  to  them  by  the  appellant  and  his  late  father.  The 
appellant  having  declined  to  pay  these  accounts  with- 
out their  being  taxed,  the  respondents  stated,  that  in 
that  case  they  reserved  their  right  to  remodel  the  ac- 
counts, as  many  of  the  charges  were  stated  lower 
than  tlie  legal  rates,  and  some  of  tlie  charges  had  been 
left  blank.     The  accounts  were  accordingly  handed 


by  Mr  Adam  to  a  Mr  Robertson,  for  the  purpose  of 
being  remodelled.  Mr  Robertson  made  numerous 
and  sweeping  alterations  on  the  accounts, — charging 
copies  of  papers  which,  it  was  alleged,  bad  never  beea 
made,  and  fees  to  counsel  which  had  never  been  paid, 
and  in  this  way  raised  the  amount  of  the  accounts 
from  £768,  17.  5.  (the  amount  of  them  when  originally 
rendered)  to  £905;  to  obtain  payment  of  which  sum, 
under  deduction  of  £304  paid  to  account,  the  respon- 
dents presented  a  petition  under  the  Act  of  Sederunt, 
6th  February  1806,  which  was  ordered  to  be  answer- 
ed, and  on  which  the  usual  remit  was  made  to  the 
auditor  on  15th  December  1831.  The  partnership  of 
Adam  and  Brown  had  in  the  meantime  been  dissolved 
on  11th  July  1831.  In  the  appellant's  answers,  he 
accused  the  respondents  of  being  parties  to  the  fraud- 
ulent conduct  of  Robertson,  in  manufacturing  memo- 
rials to  counsel  which  had  never  been  sent,  and  copies 
of  papers,  &c.  &c.,  with  a  view  to  support  the  addi- 
tional charges  inserted  in  the  accounts.  Thereafter, 
on  8th  March  1832,  the  Court 

"  having  heard  counsel  for  the  parties,  appoint  them  to  be  heard 
before  the  auditor;  grant  commission  to  htm  for  this  purpose, 
and  instruct  him  to  report  specially  on  the  different  aubjecrsand 
points  in  question  to  the  Court  therein  ;  and  grant  commission 
and  diligence  to  the  parties  for  citing  witnesses  and  bavent  in 
common  form,**  &c. 

The  respondents  insisted  that  the  accounts  to  be 
examined  and  taxed  by  the  auditor  should  not  be  the 
accounts  as  remodelled  by  Robertson,  which  they  had 
at  once  offered  to  withdraw,  but  the  corrected  ac- 
counts which  they  had  lodged,  and  of  which  alone 
they  claimed  payment.  But  the  appellant  insisted, 
that  as  the  accounts,  as  remodelled  by  Robertson,  had 
been  produced  with  the  petition,  it  was  them  alone 
tliat  the  auditor  fell  to  tax  and  report  upon  to  the 
Court.  The  auditor  accordingly  examined  that  set 
of  the  accounts  which  had  been  produced  with  the 
petition,  and  taxed  off  £219,  2.  3^.,  which,  with  a 
sum  of  £l6,  7.  0^.  deleted  by  the  respondents,  re- 
duced the  amount  to  £670,  5.  3.  The  Court,  on  loth 
February  1834-, 

*'  Approve  of  the  auditor*s  report  vpon  the  accounts  libelled,  and 
in  terms  thereof  decern  aguinst  the  respondent,  in  fa^'our  ot  the 
petitioners,  for  the  «um  of  £670,  5.  3.,  the  sum  reported  upon 
as  due,  under  deduction  of  £'i04,  13.  8.  paid  to  account,  as 
stated  in  the  petition,  together  with  the  legal  interest  on  the 
bntance,  from  the  17th  d^iy  of  November  1631,  and  till  paid - 
Find  expenses  due  to  the  petitioners,  including  the  expenses  of 
this  discussion,  and  of  the  procedure  before  tlie  auditor;  allow 
accounts  thereof  to  be  given  in,*'  &c. 

Tliereafter  (on  7th  March  1834,)  the  expenses  due 
to  Mr  Brown,  as  agent  for  Messrs  Adam  and  Brown, 
were  modified  to  £134,  6.  11.,  and  those  due  to  Mr 
Adam  separately,  to  £'^7,  11.  7., — both  which  soms 
were  decerned  for ;  {vide  ante.  Vol..  VI.,  p.  269.) 

Againiit  the$«e  judgments  of  15th  February  and  7th 
March  1834,  the  appellant  appealed,  on  grounds  which 
will  appear  from  the  following  speech  of 

Lord  Brouiiham, — Aly  Lords,  although  I  of  late  have  adopt- 
ed the  practice — in  assisting  your  Lordships  in  bearing  the»e 
appeal  cases  from  Scotland,  as  well  as  this  part  of  the  Unitrd 
Kingdom  and  Ireland«->of  reducing  into  writing  the  grounds  of 
the  judgments  I  recommend  yuur  Ijordsbips  to  pronounce  in 
each  ca&e  of  any  importunce,  I  think  this  is  not  a  e^*t  that,  u 
ixi  present  advised,  would  call  upon  me  to  undergo  that  labour, 
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Hnd  put  the  parties  to  the  necessity  of  waiting  to  another  day, 
till  judgment  was  pronounced.  At  the  same  time,  if,  upon 
further  consideration,  I  should  think  (upon  the  construction  of 
the  Act  of  Sederunt — a  matter  of  some  importance  in  the  regu- 
lation of  professional  conduct  in  the  Court  below)  that  it  would 
be  fitting  that  those  reasons  should  be  reduced  to  writing,  I  shall 
do  so,  though,  as  at  present  advised,  I  think  it  will  not  be  ne- 
cessary. I  shall  now  shortly  state  the  grounds  upon  which, 
although  your  Lordships  may  have  to  reject  one  or  two  mat- 
ters admitted  in  the  Court  below,  you  are  precluded  from 
going  into  the  consideration  of  those  matters.  I  shall  proceed 
to  show  your  Lordships  the  grounds  upon  which  I  think  the 
judgment  in  the  Court  below,  with  a  slight  alteration  (an  al- 
teration not  immaterial  in  all  respects,  as  regards  the  sum  of 
;£200,  both  of  principal  and  interest),  ought  to  stand.  My 
Lords,  the  question  arises  upon  these  circumstances: — Messrs 
M*Aulay  appear  to  have  employed  Messrs  Adam  and  Brown, 
writers  to  the  Signet,  Parliament- House  agents  and  common 
law  agents  in  Edinburgh,  for  a  series  of  years,  in  a  great  variety 
of  business  and  litigation,  as  well  conveyancing  business  as  li- 
tigation,— chiefly,  however,  litigation ;  and  an  account  was  ren- 
dered  by  these  gentlemen  to  their  clients,  in  which  they  held 
Messrs  M*Aulay  liable  to  them  in  the  amount  of  four  or  five 
hundred  pounds.  This  account  was  one  exceedingly  obscure, 
as  it  is  admitted  on  all  hands — it  was  of  a  confused,  obscure 
and  certainly  difficultly  intelligible,  if  at  all  intelligible  nature. 
The  consequence  of  which  was,  that  not  only  those  persons 
not  professional,  but  professional  men  themselves,  could  not 
CHsily  find  their  way  through  it,  or  apportion  the  different  items 
of  charge  to  the  different  pieces  of  J^usiness  stated  to  be  done,  in 
such  a  way  as  accurately,  or  at  all  to  be  able  to  ascertain  whether 
those  charges  were  just  upon  those  pieces  of  business.  This 
objection  being  naturally  taken  by  Messrs  M'Aulay,  the  con- 
sequence was,  that  Messrs  Adam  and  Brown  agreed  to  refer  the 
Hccount  to  some  one  privately  on  their  part,  employed  by  them, 
to  what  they  called  remodel  and  arrange  it,  and  make  it  more 
easy  to  be  understood,  and  consequently  more  fair  towards  the 
parties  who  were  chargeable.  That  this  was  a  very  fit  course  to 
take,  no  person  can  deny;  but  then  it  was  fit,  in  my  humble  opi- 
nion, only  thus  far  forth,  that  the  person — the  accountant  to  whom 
it  was  sent  to  be  what  was  called  remodelled,  or  rather  classified 
and  arranged,  should  confine  himself  to  such  process  of  classifying 
and  arranging,  so  as  to  make  that  easy  of  comprehension,  which 
before  was  hardly  comprehensible  at  all.  It  is  one  security  that  a 
party  has  who  runs  up  a  bill  with  any  man  employed  by  him, 
whether  as  a  tradesman  or  a  professional  agent,  and  who  allows 
that  account  to  run  on  from  year  to  year,  and  to  combine  a  great 
variety  of  items,  that  the  books  of  the  person  charging  him  for 
those  Items — that  the  accounts  kept  regularly  from  day  to  day 
of  the  bu«iness  done  by  the  professional  person,  or  of  the  goods 
supplied  by  the  tradesman,  should,  in  the  first  instance,  speak  for 
bini,  and  for  themselves,  and  tell  a  tale  against  the  customer,  or 
against  the  client,  with  the  kind  of  authenticity,  and  therefore 
a  proportional  degree  of  credit  derived  from  cotemporary  entries 
in  books  of  account ;  consequently,  whoever  makes  out  a  bill 
against  a  client  or  against  a  customer,  ought,  as  near  as  may  be, 
to  follow  the  entries  in  the  order  of  time,  and  in  the  specification 
of  the  items  in  the  account.  If  a  confused  statement  is  made 
in  the  first  instance,  and  if  the  account-books  will  not  help  those 
persons  so  charging  and  so  making  out  a  confused  statement  to 
dear  itself,  then  it  hecomes  a  very  delicate  matter  indeed  to  do 
any  thing  but  merely  new  arrange,  with  explanations,  the  entries 
in  those  books,  or  upon  those  separate  sheets  of  paper,  if  they 
have  been  so  kept.  But  it  is  by  no  means  a  proceeding  to  be 
countenanced  in  any  Court  of  Justice,  or  by  any  man  of  busi- 
ness, with  any  kind  of  approbation,  that  any  thing  further  should 
be  done  in  the  way  of  making  the  account  clearer,  than  simply 
explaining,  apportioning,  classifying,  and,  as  it  were,  altering  the 
arrangement  of  the  items.  If  you  go  beyond  that,  you  take 
away  the  credit  and  the  kind  of  authenticity  derived  from  such 
books  or  sheets  of  paper,  if  kept  in  separate  memoranda,  and 
you  take  away,  by  so  much,  the  kind  of  security  that  the  client 
or  the  customer  derives  from  that  source.  I  therefore  cannot 
say  that  I  approve  of  any  thing  called  remodelling,  unless  it  is 
confined,  as  I  have  described  the  process  ought  to  be  confined, 


to  classification,  arrangement  and  explanation.  With  that  re- 
mark, which  I  thought  it  fit  to  make  as  I  went  on  with  the  state- 
ment of  the  facts,  I  shall  now  resume  that  statement,  and  pro* 
ceed  to  add,  that  after  Mes^srs  M*Aulay  bad  taken  the  objection, 
and  Messrs  Adam  and  Brown  had  so  far  yielded  to, it,  as  to  say 
it  should  be  referred  to  a  person  to  remodel  the  account,  they 
did  so  appoint  James  Robertson  to  that  office,  who  took  it  upon 
biro,  and  from  whose  proceedings,  in  discharge  of  that  duty,  has 
mainly  arisen  this  litigutiun.  I  ought  to  add,  that  at  the  time 
the  objection  was  taken  to  the  account  by  Messrs  M*Aulay, 
Messrs  Adam  and  Brown  said,  we  have  charged  you  below,  or 
they  gave  him  to  understand  that  they  had  charged  him  below  the 
amount  they  were,  strictly  speaking,  entitled  to ;  and  if  it  was 
made  a  matter  of  contentious  discussion,  they  then  might  raise 
the  charge  to  the  usual  level.  Accordingly,  when  they  appoint* 
ed  Mr  Robertson  to  perform  the  operation  of  remodelling,  they 
desired  him  to  take  that  into  consideration,  and  see  if  any  thing 
could  be  added.  Now,  as  I  have  made  one  observation  with 
reference  to  the  remodelling  intrusted  to  Mr  Robertson,  so  I 
will  make  another  here.  I  by  no  means  intend  to  assert  that  a 
person  who  has  made  one  charge  against  his  debtor,  and  limited 
himself  to  that  amount,  may  not  honestly  and  correctly  enougb, 
if  that  charge  is  refused  to  be  paid,  and  the  justice  of  it  disputed, 
say,  if  you  dispute  it,  I  will  charge  what  I  have  a  right  to  do.  I 
have  not  gone  to  the  extent  of  my  right,  but  I  will  go  to  the  ex- 
tent of  my  right,  if  you  defend  yourself  upon  your  right ;  never- 
theless, it  is  not,  generally  speaking,  the  ordinary,  or,  generally 
speaking,  a  creditable  mode  of  proceeding.  Is  it  fair,  because  a 
party  chooses  to  refuse  to  pay  an  account,  to  say,  all  I  have  done 
hitherto  means  nothing, — alt  I  have  given  you  in  as  my  demand 
shall  go  for  nothing  ?  I  will  ask  you  a  great  deal  more, and  more 
than  double.  It  is  not  a  very  common  mode  of  proceeding,  and 
the  reason  why  ir  is  not  a  common  mode  of  proceeding  is  this, 
that  if  the  first  bill  came  before  a  jury  in  the  course  of  a  con- 
test, I  do  not  think  there  is  any  power  of  eloquence  of  counsel, 
— I  do  not  think  there  are  any  resources  of  invention  in  suggest- 
ing reasons  that  could  convince  any  jury  that  the  first  was  not 
the  proper  amount  of  charge,  unless,  from  circumstances  which  I 
can  hardly  figure  to  myself  or  fancy,  the  person  did  not  go,  in  the 
first  instance,  to  the  lullest  extent  of  his  claim.  I  cannot  con- 
ceive any  thing  that  could  resist  the  force  of  the  original  docur 
ment  to  rebut  the  account  now  rendered  and  relied  upon  by  the 
party — it  would  be  fatal  almost  in  999  cases  in  1000,  and  would 
so  be  looked  upon  by  any  Court  or  any  Judge,  or  any  jury;  and 
I  think  it  is  not  altogether  creditable,  and  particularly  not  croi* 
ditable  to  persons  standing  in  the  somewhat  pecultai'  relation  of 
attorneys,  or  solicitors,  or  writers,  as  they  are  called  in  Scotland, 
to  their  clients,  to  adopt  that  course.  But,  however,  it  is  per* 
fectly  clear  that  they  did  it  with  notice  to  their  clients;  for  they 
said,  we  shall  charge  you  to  the  full  extent  if  you  dii«pute  it.  Ac- 
cordingly, Mr  Robertson,  so  authorised,  proceeded  with  the 
office ;  and  to  look  out  for  charges,  he  obeys  the  instruction  to  the 
letter,  and  even  more  than  to  the  letter — even  more  than  to  the 
spirit  of  the  instruction  ;  for  the  success  that  attended  his  exer- 
tions was  such  as,  apparently  from  one  expression  in  the  cor- 
respondence, to  have  surprised  his  employers.  He  raised  the 
demand  against  Messrs  M*Auiay  about  j£l60,  for  business  done 
since  the  account  was  rendered,  and  be  raises  it  £300  upon 
the  whole,  for  that  not  brought  in  before,  making  the  account 
between  ^900  and  i;1000,  which  had  been  an  account  of  be- 
tween ^400  and  i;500, — part  of  that  was  j6160  for  business 
newly  done,  and  another  part  was  offered  to  be  departed 
from  to  the  pursuer  by  the  present  respondent.  This  at  first 
was  disputed,  and  not  unnaturally,  and  still  more  vehemently 
disputed  afterwards  by  Messrs  M*Aulay;  and  then  began  the 
first  contentions  between  the  parties,  and  the  litigation  which 
has  ended  in  bringing  the  whole  case  before  your  Lordships.  It 
is  material  to  observe,  that  the  first  application  made  to  the  Court 
by  the  respondents  here—the  pursuers  b^low, — I  ought  to  say 
petitioners  rather  than  pursuers,  was,  in  the  usual  way,  to  have 
their  bill  taxed,^to  have  the  account  of  the  expenses  against 
their  client  remitted  to  the  auditor  of  the  Court ;  and  it  is  material, 
for  the  course  that  the  case  has  taken,  to  attend  to  the  first  part 
of  the  proceeding,  which  is  the  point  from  which  the  whole  liti- 
gation springs.     It  was  presented  and  served  by  the  ord^rof  the 
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Oonrt  in  Noyerafoer  163l»  upon  th«  other  |Niity,  in  the  wmi 
form.  That  was  then  the  ground  of  the  order,  being  the  6ra( 
interlocutor  appealed  from.  The  order  of  the  G(>urt  of  Secaion 
is  in  the  utui^l  form  :  to  remit  the  petitioner's  accountt  annexed 
to  his  petition,  to  the  auditor  of  the  Court,  and  the  parties  t9 
attend  the  taxing  upon  that  order.  There  had  been  an  attend- 
ance  upon  the  auditor,  snd  a  report  by  that  officer,  and  that  report 
had  fciund  Mesftrs  M*Aulay  liable  in  a  large  sum.  It  appeared 
that  Messrs  M'Aulay,  upon  that  report  coming  for  confirmntion 
by  the  interlocutor  of  the  Court,  had  not  taken  their  objection  t^ 
the  report  in  writing,  shortly  stating  the  reasons  of  their  objeetiflii, 
an  it  is  clear  they  must ;  and  without  that  it  is  not  denied  on  (be 
other  side  of  the  bar,  that  no  further  proceeding  could  have  bees 
bad ;  for,  by  the  Act  of  Sederunt,  that  order  and  deiivenince  of 
the  Court  so  made,  without  any  written  objection  to  the  au« 
dttor*s  report,  most  be  final — that  is  admitted.  But  then,  tfter 
tbe  first  remit  to  the  auditor,  answers  are  put  in  by  Messrs 
M*Aulay  to  the  petition,  and  upon  those  answers  the  Court, 
made  an  interlocutor,  which  gives  rise  to  the  only  doubt  that 
continues  to  encumber  the  question.  They  set  forth  severe) 
items,  amounting  to  five,  for  which,  for  the  reasons  given  by 
then^  tbey  say  there  is  no  ground  for  the  chaiigea  made  upon 
those  heads,  and  they  set  forth  the  conduct  on  the  part  of  Mr 
Robertson,  in  respect  of  the  bills  now  delivered  in  by  Messrs 
Adam  and  Brown  to  them,  as  amounting  to  a  very  gross  fraud* 
— to  the  fabrication  of  imaginary  and  fictitious  items,  and  to  tbe 
still  more  elaborate  machinery  of  fraud,  which  consists  in  ac- 
tually fabricating  papers  as  having  been  written  by  Adam  snd 
Brown  for  the  instruction  of  counsel  in  causes  long  since  at  an 
end,  and  in  which  causes  no  such  papers  had  ever  been  written 
by  them,  or  either  of  them,  or  written  by  any  persons  at  all, 
for  the  instmetion  of  any  counsel  at  all.  This  is  a  direct 
4!harge  of  fabrication,  the  most  elaborate,  and  I  will  add,  of  the 
most  discreditable  and  disgusting  nature  on  the  part  of  the  man 
Robertson ;  and  though  the  answer  does  not  bring  the  participa- 
tion in  the  fraud  as  a  charge  home  against  Adam  and  Brown, 
yet,  for  the  reason  I  threw  out  during  the  argument,  by  impltea- 
tion  no  doubt  they  are  charged  with  it ;  for  after  having  stated 
in  the  most  comprehensive  terms  the  eorput  deiieii  of  Robert- 
eon,  Adam  and  Brown  are  stated  to  have  employed  Robertsoir» 
«nd  Adam  and  Brown  are  stated  to  have  used  the  accounts  so 
iabricated  by  him ;  and  lest  any  doubt  should  remain,  that  that 
was  to  let  in  an  insinuation,  though  not  a  charge  in  distinct 
terms,  Adam  and  Brown  are  said  in  distinct  terms  to  have  made 
an  ofifer  to  Messrs  M*Aulsy,  after  using  the  accounts,  by  way  of 
stifling  further  inquiry.  I  look  upon  this  answer  as  raiaiug  the 
eliarge  of  fabrication  against  Adam  and  Brown,  and  charging,  by 
«imething  more  than  implication,  a  participation ;  and  that  is 
not  immaterial  to  the  main  question  which  has  arisen  touching 
•the  expenses  of  these  proceedings.  Answers  to  this  purport 
having  been  given  in,  another,  and  a  second  interlocutor  was  pro- 
nounced bv  the  Court  on  tbe  8th  of  March  1882,  of  a  peculiar 
nature,  not  the  ordinary  and  usual  remit, — that  remit  had  been 
given  before,  and  that  remit  was  now  ripe  to  be  acted  upon,»*bHt 
it  was  an  additional  order,  upon  drcumatances  emerging  out  of 
•the  first  order  of  remit,  and  as  adding  something  to  the  inquiry 
which  the  first  remit  charged  the  auditor  to  make.  Now,  I  say, 
adding  something  to  the  inquiry,  and  I  say  so  advisedly ;  be- 
cause, from  all  I  can  aee  of  these  proceedings,  either  as  far  as  is 
stated,  or  upon  the  face  of  the  interlocutor  of  Mareh  1882, 
which  I  am  about  to  read,  and  also  -upon  tbe  face  of  the  report 
of  the  auditor,  which  I  am  about  to  read,  I  conceive  tlwt  the 
auditor  has  omitted  to  mention  the  earlier  order,  which  was  an 
order  of  course,  and  has  mentioned  tbe  second  older  only  that 
has  given  him  additional  instructions.  He  ought  to  have  stated 
both  these  orders, as  he  has  proceeded  upon  them;  and  that  is 
Tery  material.  'I  he  aeoond  order  is  not  a  direction  to  tax ;  and 
if  the  second  order  had  stood  alone,  tbe  auditor  would  have  bad 
•no  right  to  Ux.  It  is  this :  **  the  Lords  having  resumed  considera- 
tion of  this  petition,  with  tbe  answers  thereto,  and  heard  counsel 
for  the  parties,  appoint  them  to  be  beard  before  the  auditor:" 
That  is  to  bear — it  gives  him  the  power  to  hear,— '^' grant 
commission  to  him  for. this  purpose:*'  That  is  to  hear— <*  and 
instruct  him  to  report  specially  on  the  different  subjects  on 
tbe  poinu  iu  question,  to  tbe  Court  therein ;  and  grant  commis- 


tioo  nnd  dUigence  to  ih»  iMMrties  fox  citing  wltnetaes  aod  b»fBn 
in  cornmoD  form.**  There  is  noc  »  word  here  about  taxing,.^ 
be  has  no  rij^ht,  by  force  of  this  order,  to  tax; — ^it  only  author 
rises  hifli,  and  commissions  him  to  hear  the  parties,  and  repoiS 
specially  upon  tbe  different  subjects  and  points  in  question. 
It  would  be  a  ver^  strained  construction  indeedy  90t  to  say 
.a  violent  construction,  to  say  that  that  empowers  bioi  to  tax 
tlie  hill  at  all;  nevertheless,  the  auditor  has,  by  bis  report, 
gone  through  the  whole  taxatH>n,  and  taxed  the  bill  froan  be- 
ginning to  end,  lind  taxed  off  j£219  therefrom.  He  proceeded 
to  do  that  regularly,  independently  of  this  order  of  tbe  8tb  of 
March  183*2^  by  the  order  of  the  preceding  roontb  of  De^ 
member  1831  ;  for  observe,  as  ths^t  oU^^t  stood,  it  was  not  inr 
ferfered  with,  much  Ics^  annihilated  by  the  order  of  the  8th  of 
March  following, — that  order  therefore  wm  in  existence  and  in 
full  ibrce, — it  had  not  ceased  to  exi^t  by  any  rescinding  process 
of  the  Court,  or  by  any  efiiuction  of  time,  or  «ny  alteration  of  cir- 
cumstances or  parties.  Certainly,  therefore*  that  order  stood 
)vitb  the  second ;  and  then  I  ask  your  Xiordsbips  in  wbajt  aitnatioa 
the  auditor  found  himnelf?  He  found  himself  acting  under  the 
exigency  of  two  orders,— •&  direction  to  tax  aod  to  report  special 
circumstances ; — he  was  bound  to  follow  both  those  orders,  and 
to  execute  them.  He  did  proceed ;  and  then  one  party  saya,  be 
did  not  comply  with  the  second,  because  he  did  not  tollow  the 
instruction,  to  report  specially  upon  the  different  sulgects  and 
points  in  question  therein ;  and  by  therein,  I  apprehend  tbey 
mean,  in  order  to  support  their  argument  at  <Ul,  or  it  b»a  no 
foundation;— -therein  means  the  petitions  aod  answers,  and  this 
desires  him  to  report  specially,  iusteitd  of  generally  oaakiqg  tbe 
taxation.  Wbetner  it  be  so  or  not,  I  shall  not  stop  to  inquire, 
but  proceed  to  finish  the  Aiort  narrative  of  the  farts  I  have 
commenced  stating  to  your  Lordships.  I  say  be  did  not  report 
specially,  but  reported  by  taxing  off  ^219  from  tbe  arcouat  that 
bad  been  sent  in.  That,  in  the  meantime,  a  great  many  items 
were  abandunedt  is  admitted ; — that  they  were  never  before  the 
taxing  oificer,  seems  not  to  be  disputed,  and  at  lei^th  tbe  question 
ca^ne  before  the  Court  upon  the  auditor's  report  and  taxatioq. 
i^oWf  why  did  not  tbe  appelUnts,  Messrs  M*  Aulay,  the  resjaoii- 
deou  then,— wb^  did  tbey  nut  take  that  objection  before  tbe 
Court  below,  which  is  not  mainly,  but  solely  relied  upon  befon 
your  liordsbips ;  to  wit,  not  that  items  were  allowed  that  ought 
not  to  have  been, — not  thgt  the  sum  of  ^^19  was  too  small,  aud 
ought  to  have  been  larger,  but  that  tbe  auditor  bad  not  pvoplied 
with,  or,  what  they  call  in  Scotland,  obtempered  tbe  instnictioo 
giv^n  by  tbe  second  order,  Inasmuch  as  he  had  not  reported  on 
the  speciHl  circumstances  of  the  case,  which  is  construed  by  tbe 
appellant  to  mean  the  fraud  and  fabrication  imputed  to  Robert- 
aon  directly,  and  less  directly  to  Adam  and  Brown.  Why,  I 
ask,  did  they  not  then  and  there  take  that  objection?  why 
baire  tbey  reseived  it  for  this  bist  stage,  in  this  last  resort  ?  |f 
they  bad  then  aod  there  made  the  objection,  and  grounded  upon 
it  an  application  to  send  back  the  matter*— not  to  remit  in  tbctr 
favour  npon  the  matter  of  the  taxation^  but  to  remit  to  tbe  audi- 
tor, in  respect  of  his  not  having  performed  wImI  the  Court  de- 
aired  him  to  perform,-— if  they  bad  done  that,  and  been  well 
grounded  in  the  application,  tbe  Court  could  cooTenicntly,  aial 
would  immediate]^  nave  sent  it  back,  if  tbey  thought  tbey  bad 
made  out  a  case  tot  doing  it,  to  the  soditor  to  make  a  more  fidl 
and  explicit  report  No  such  thing  was  done, — they  did  not  aay 
a  word  upon  the  subject,— they  confined  themselves  to  tbe  ques- 
tion of  expenses,  and  the/|uestion  of  expenses  onlv,  bowcTcr  mate- 
rial  the  omission  in  the  report,— however  undeniaole  it  is ;  and  I  do 
not  deny  it,  that  the  fabrication  of  tbe  tccoudts  was  the  greet  evil 
at  that  time  that  pressed  sorely  u^on  them  in  their  application  to 
the  Court,  either  as  to  the  expenses  they  were  to  be  compelled  to 
pay,  or  as  to  being  allowed  their  expenses  out  of  the  pocket  of 
Adam  and  Brown ;  although  they  must  have  felt  that  they  waived 
all  that,  snd  abandoned  it,  they  never  think  of  nuiking  any  aiieb  ob- 


jection.    Can  there  be  a  doubt  why  ?    No  doubt  they  were  per> 

fectly  aware  that  they  could  not  make  such  an  olycction, tbey 

were  perfectly  aware  that  the  auditor  had  been  very  strictiy 
called  upon  to  perform  a  certain  duty  by  tbe  second  remit, — and 
they  were  aware  that  the  items  reluUng  to  the  vouchers  labri- 
cated  had  been  abandoned  long  and  long  ago»  and  never  per- 
sisted in  apparently ;  and  I  am  falound  to  say,  in  favour  of  Alcaars 
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Adam  and  Brown,  that  tbey  never  persitttd  in  then)  nfter 
they  discovered  what  Robertson  had  been  about  ;^- that  la 
the  way  the  evidence  strikea  me — that  thoie  items  bad  never 
been  before  the  auditor  at  all.  I  do  not  see  any  reason  to 
suppose  that  they  had  ever  persisted  before  the  auditor  in  mA* 
ing  any  one  demand  in  respect  of  them ;  it  rather  turns  out  an 
omission  the  other  way — I  mean,  that  the  omisaioa  to  say  any 
thing  about  fabrications,  was  an  omission  that  it  is  true  pressed 
sorely  upon  the  appellants  here — ^the  respondents  below,  but  an 
omission  that  pressed  rather  mere  sorely  against  Messrs  Adam 
and  Brown,  whose  conduct,  as  I  have  a  right  to  say,  no  doubt 
was  most  iojuriously  impenehed  by  the  other  party.  They  ap« 
pear,  by  what  letters  upon  that  subject  we  have,  and  what  took 
place,  to  have  complained,  rather  than  the  other  party,  of  the 
omission,  which  would  strengthen  their  case  and  fortify  their  claim 
to  expenses, — as  your  Lordtthips  are  aware  that  a  professional 
man  cun  give  no  better  reason  for  obtaining  his  expenses,  than 
the  ftiiling  of  an  injurious  and  groundless  charge  brought  against 
bis  ebaracter.  That  was  a  reason  which  lean  well  understand 
why  the  very  learned  and  experienced  counsel  below,  who  had 
the  conduct  of  the  cause,  ssid  it  was  a  mere  question  of  ex- 
penses, but  took  especial  care  to  say  nothing  uf  tlie  cause  of 
complaint, — the  omission  of  which  is  the  only  ground  of  ap« 
peal  before  your  Lordships.  Accordingly,  the  Court  below, 
under  those  circumstances,  and  for  the  reasons  stated  more 
than  once  in  the  argument,  adopted  the  report  of  the  auditor,  and 
ordered  the  parties  in  the  cause  to  pay  the  balance,  with  interest 
from  the  1 7th  of  November.  It  happened  in  the  meantkne  (and 
this  is  the  last  fact  which  it  will  be  necessary  for  me  to  nodce) 
that  certain  cattle  having  been  sent  by  the  Messrs  M' Aulays  to 
the  great  yearly  Hallow  Fair  at  Edinburgh,  Messrs  Adam  and 
Brown  had  lodged  an  arrestment  agsinsc  the  purchaser  of  those 
beasts  for  the  unpaid  price  of  those  beasts,  or  the  sum  due  in 
respect  of  them  ;  that  arrestment  was  set  loose  afterwards,  or 
whatever  the  proceeding  was ;  for  the  Messrs  M* Aulays  sent 
two  bills  of  ^200  each,  one  of  which  was  paid  upon  the  2flkl 
of  February,  when  it  apparently  became  doe,  and  the  other  we 
have  no  account  of; — that  j6200  ought  to  have  been  credited, — ^it 
is  not  credited ;  and  that  will  reduce  the  sum  for  which  the  judg- 
ment is  to  stand.  In  like  manner,  it  follows  that  the  interest 
upon  the  sum  of  j£200,  subsequent  to  the  23d  of  February,  must 
be  deducted  from  the  amount  of  the  judgment,  and  the  only  in- 
terest due  upon  thMt  £200  is  from  the  1 7th  of  November  IbSI 
to  the  23d  of  February  1832 ;  but  with  that  exception,  I  am 
clearly  of  opinion  that  the  interlocutor  below  roust  stand.  I 
will  now  proceed  shortly  to  state  what  other  reasons  I  may 
have  for  differing  with  the  learned  counsel  for  the  appellant,  and 
agreeing  with  the  Court  below ;  but  in  stating  the  facts  of  the 
case,  and  the  comments  I  have  made  already,  sufficient  reasons 
are  afforded  to  support  the  decision.  On  account,  however,  of 
the  importance  of  the  question  relating  to  the  taxation  of  costs, 
and  the  conduct  of  professional  men,  1  ahall  more  distinctly  state 
the  grounds  on  which  I  think  this  appeal  cannot  be  maintained : 
Firtt,  Let  us  consider  whether,  in  point  of  fact,  the  argument  ia 
well  grounded  on  which  is  raised  the  objection  to  the  auditor^ 
report,  namdy,  that  the  report  did  not  comply  with  the  instruc- 
tions of  the  order  of  the  8th  of  March  1882,  inasmuch  as  it  did 
not  contain  a  special  report  on  the  different  subjeets  and  points 
in  question  upon  the  petition.  I  must  read  these  words — as  I 
must  construe  nil  words  in  all  instruments,  whether  they  be 
deeds,  or  wiNs,  or  contracts,  or  judgments,  rationally,  and  with  a 
view  to  what  must  be  the  sense  of  those  words,  regard  being  had 
to  the  subject-matter  upon  which  they  are  used.  Can  I,  in 
giving  the  Court  the  benefit  of  that  construction,  in  fairness  say, 
that  the  exigency  of  this  order  was  such  as  to  make  it  impera- 
tive upon  the  auditor  to  report  specially  npon  all  subjects  and 
points  that  were  in  question  under  the  petition  and  anawersy 
whether  they  continued  to  be  in  question  or  not  when  the  sub- 
ject-matter of  that  petition  and  those  answers  should  come  be- 
fure  him  in  his  office  of  auditor?  I  cannot  see  that  he  was  so 
bound ;  it  must  have  reference  to  the  scope  of  the  proceeding. 
If  it  had  been  of  a  twofold  nature,  it  would  have  been  otherwise. 
If  it  bad  been,  on  the  one  bund,  the  demand  of  a  solicitor's  bill 
on  a  private  party,  and  on  the  other  bund  also,  vnieo  cnnteitu 
with  that  demand,  an  application  to  strike  the  party  off  the  roll, 


VU^e  by  the  party  resisting  that  deoand^if,  upon  the  party  hav- 
ing  claimed  his  bill,  the  client  not  only  objected  to  pay  the  bill, 
but  charged  the  attorney  with  mat- practices,  and  called  upon  th« 
Court  to  punish  bim  for  mai -practices,  then  I  c^n  understand 
how  it  would  be  maierial  for  the  auditor,  in  tu«u)g  the  bill,  to  re- 
port upon  matters  no  longer  in  dispute  between  the  parties ;  be«> 
cause,  although  the  dispute  no  longer  required  that  they  should 
be  entered  into  in  his  report,  yet  the  other  part,  the  punishment 
sought  against  the  attorney,  would  require  that  they  should  be 
inquired  into.  But  there  is  no  such  second  objection  in  tbie 
suit,  or  any  reference  to  it.  It  lU'ver  came  before  the  Court  at 
»ll  in  that  way ;  it  never  was  regarded  by  the  Court  in  tba^ 
light ;  it  is  simply  with  a  view  to  the  rights  of  the  parties,— tba^ 
is  peculiarly  the  question,  and  the  only  qjue!«tion ;  and  no  possi* 
bility  exists,  of  saying  that  it  continued  to  be  of  the  slightest  im- 
portance what  became  of  the  charge  of  fraud  and  fabrication, 
after  the  items  connected  with  it  were  abandoned  on  the  part  of 
the  solicitor,  and  no  longer  in  dispute  before  the  auditor.  There- 
fore, I  ana  disposed  to  put  upon  this  the  reasonable  and  consistent 
construction  which  I  have  now  stated  to  your  Lordships,  and  to 
hold  that  the  auditor,  under  these  circumstances,  was  only  bound 
to  make  a  special  report  upon  such  disputes  raised  upon  th^ 
petition  and  npon  the  answers,  as  should  continue  to  be  mattery 
in  contest  between  the  parties  before  him,  in  his  office  of  audi- 
tor.  Now,  he  has  reported  upon  all  tho<ie  subjects.  He  baa 
not  reported  upon  the  matters  connected  with  the  fraud,  those 
ui:itCef8  connected  with  the  fraud  being  no  longer  in  issue  before 
him.  This  is  the  first  answer  I  make  to  that  which  is  alon^ 
the  ground  of  the  appeal.  But  the  icconi  anawer  is  material  tp ' 
be  attended  to,  because  it  is  that  upon  which  the  principal  stress 
ia  laid.  Admitting,  then,  that  in  poiut  of  fact  the  auditor  did  not 
comply  with  the  order, --»admiuing  that  my  construction,  for  ar- 
gument's sake,  of  the  second  order,  is  wrong,  and  that  he  wa3 
bound  to  report  upon  all  the  matters  raised  by  the  petition 
and  answers,  whether  those  questions  continued  to  be  agitated 
before  bim  by  the  parties  or  not,~^mitting  all  that,  and  ths^ 
ia  the  last  reason  that  the  parties  can  claim  any  benefit  of, 
then  I  am  of  opinion  that  the  Act  of  Sederunt  has  not  been 
.complied  writh  by  the  appelUnt  in  the  Court  below,  in  such  a 
way  as  to  enable  him  to  take  the  objection  to  the  auditor's  re- 
port. It  is  said  by  the  appellant,  that  although — if  the  first  iiu 
terlocutor  had  stood  alone,  and  the  proceedings  had  been  nnder 
that  only — no  objection  whatever  would  be  taken,  except  accord- 
ing to  the  provisions  of  the  Act  of  Sederunt,  by  reducing  it  to 
writings  that  nevertheless  this  proceeding  before  the  auditor  \fafi 
not  under  the  first  remit,  but  the  second  remit,  and  that  the  se- 
cond remit  iscaiiM  otninus  in  the  Act  of  Sederunt, and  of  course 
any  thing  done  under  that  remit  is  not  within  the  purview  of 
that  Act.  I  am  of  a  contrary  opinion,  upon  two  grounds  t  JSr«<, 
I  hold  this  to  be  a  proceeding  before  the  auditor,  for  the  reason 
I  mentioned  in  the  first  part  of  the  argument,  not  only  upon  the 
order  of  remit  of  the  8th  March  1832,  but  also  upon  the  original 
order  of  remit  of  the  15th  of  December  1831.  I  have  ahown 
your  Lordships  that  the  one  did  not.abrogate  the  other, — thut 
they  might  ooiiaequently  both  stand  together;  the  first  is  a« 
much  alive  as  the  second,  and  consequently  (he  auditor  proceeded 
as  much  upon  the  first  as  the  aecond.  The  first  is  the  governing 
order,— it  is  the  order  that  commissioned  him  to  tay ;  he  has 
taxed,  and  is  not  that  taxation  within  the  scope  of  the  Act  of 
Sederunt  ?  It  ia  perfectly  clear  that,  to  take  it  out  of  the  Act  of 
Sederunt,  you  must  show  clearly  facts  applieuble  to  a  case  to 
which  the  Act  does  not  apply,  or  you  must  produce  an  exception 
sn  the  Act  of  Sederunt  that  will  apply  to  this  special  case.  Is 
there  any  exception  ?  It  is  as  general  as  words  can  make  it- 
All  reports,  orders,  and  all  proceedings  upon  taxation,  must  be 
held  to  be  within  it,  because  there  is  no  qualification,  no  restric- 
tion whatever,  to  confine  its  operation.  It  is  said  that  they 
shall  be  remitted— of  course  to  the  auditor ;  that  applies  to  the 
amount ;  and  (be  second,  by  reference  to  the  first,  incorporates  thA 
.first  within  it.  It  refers  to  it  bywords;  and,  aocordiug  to  tiiese 
regulations,  it  is  necessary,  in  n^  opitiion,  that  the  objection 
shall  be  made  in  writing.  It  says  distinctly, — **  In  case  either 
party  means  to  object  to  the  report  of  the  auditor,  he  shall  im- 
mediately lodge  with  the  clerk  a  note  of  his  objections,'*  "  in 
e^e  eithttr  party  meai\8  to  obje<;(  ^  (he  report  ol  the  auditor*** 
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There  is  no  exception,  restriction,  or  qualificHtion  ;  crery  objec- 
tion  taken  to  every  report  of  the  auditor,  is,  according  to  the 
words  .of  this  Act  of  Sederunt,  to  come  within  it's  scope,  and  to 
be  gOYerned  by  its  provisions  ;  and  no  objection  can  be  taken  by 
any  party  to  any  report,  without  any  qualificHtion ;  fur  there  is 
no  qualification  to  any  report  made  by  the  auditor,  to  whom  the 
reference  to  tnx  the  bill  has  been  sent.  No  objection  cnn  be 
made,  unless  he  compb'es  with  the  wholesome,  aitd  I  think  ne- 
cessary condition,  of  baring  reduced  that  olijection,  with  its 
short  reasons,  into  writing,  that  the  Court  may  know  npon  what 
the  objection  proceeds, — that  the  other  party  may  know  the  ob- 
jection he  has  to  answer ;  and  in  fairness  to  the  ofiiccr  of  the 
Court,  that  he  may  see  to  what  the  party  object;;,  and  by  what 
be  will  bind  himself,  and  thereby  prevent  the  endlcsf:  and  utterly 
interminable  contestation  that  must  arise  Uf)on  the  itcm«  of  any 
account,  sometimes  upon  the  principle,  sometimes  upon  the  de< 
tail, — now  upon  the  particular  figures, — now  npon  more  reference 
to  others;  and  now  upon  the  principle  npon  which  the  whole  rei 
port  is  framed, — to  prevent  its  leading  to  utterly  inextricable'and 
interminable  wrangling  before  the  Court.  I  hold  that  a  part^ 
seeking  to  take  this  out  of  the  Act  of  Sedornnt,  U  bc^uird  to 
show  that  it  does  not  apply  to  it ;  and  upon  what  ground  dotbey 
Siiy  that?  It  is  this;  not  that  the  order  which  sent  it  to  the 
auditor,  and  which  was  the  original  reference,  and  the  governing 
remit  in  this  case,  was  a  special  order  not  provided  fur  in  the  Act 
of  Sederunt — but  that  after  that  order  had  been  pronounced,  and 
after  it  had  put  the  auditor  in  posssession  of  the  ca«e,  and  after 
^  the  auditor  was  entitled  to  proceed  under  it,  and  was  l/nund  to 
proceed  under  it,  that  a  second  order  was  made,  calling  upon  him 
to  report  upon  special  circumstances,  would  it  not  be  tlie  most 
violent  construction  to  put  upon  any  document,  legislntive  or  pri- 
vate, to  say  that  merely  because  when  the  party  had  become  pos- 
sessed of  the  inquiry  upon  which  he  was  bound  to  proceed,  that  a 
second  order  was  sent  to  him,  and  under  that  he  had  omitted  to  do 
what  he  was  complained  of  for  not  doing,  that  therefore  there  was 
to  be  an  end  of  all  the  proceedings,  and  that  whatever  was  done 
under  the  first  remit  was,  ffvcad  this  whole  process,  to  be  entirely 
at  an  end?  I  can  see  no  ground  for  giving  so  judieini,  ^o  absurd 
and  inconsistent  a  construction  to  the  order,  or  for  doubting  that 
the  party  was  bound  by  the  exigency  of  the  Act  of  Sederunt, 
and  having  failed  to  do  that,  H  is  too  late  to  take  the  objection 
in  the  Court  lielow  or  here.  But,  independent  of  that,  it  ap- 
pears to  me  that  the  whole  of  this  appeal  \h  an  appeal  upon 
costs;  and  this  is  the  last  of  the  reasons  I  shall  urge  as  a  ground 
for  recommending  your  Lordships  to  confirm  this  decree.  I 
'have  granted,  for  the  sake  of  the  argument  only,  that  the  con- 
struction I  put  upon  the  second  order,  was  an  erroneous  one, 
and  that  you  were  to  take  the  auditor  as  not  having  complied 
-with  the  second  order.  I  will  now  admit  also,  for  argument's 
sake,  that  my  second  argument  was  wrong,  and  that  the  Act  of 
'  Sederunt  does  not  apply  to  this  case.  Then  it  would  follow 
that  the  party  was  not  concluded  ; — there  would  be  an  end  of 
tbe  finality ;  he  would  not  be  precltided  objecting  to  the  report 
of  the  auditor.  But  how  does  that  bear  upon  the  present  case  ? 
What  'signifies  it  ?  Of  what  avail  is  it  to  Messrs  M*  Aulay,  that 
there  should  have  been  an  omission  upon  the  subject  ol  these 
fabrications?  In  one  of  two  vi'ays  only  can  that  omission  bear 
at  all,  in  this  case,  against  the  respondents*  case,  or  in  favour  of 
the  appellant,  either  by  showing  that  the  fabrications  took  away 
all  right  in  Messrs  Adam  and  Brown  to  be  paid  the  items  by 
the  M'Aulays,  connected  with  the  fabricationf:,  or  as  affecting 
the  question  of  costs.  In  no  other  conceivable  way  could  the 
Oflnission  affect  the  point  in  question.  But  as  to  the  first  head, 
cadel  guestio,  or  rather  cessavit,  those  items  are  out  of  the  ques- 
tion,— they  were  abandoned, — the  auditor  has  not  allowed  them, 
—they  are  not  In  question,  and  never  were  in  question  after  the 
case  went  into  the  auditor's  office.  On  the  first-  ground,  there- 
fore, this  omission  is  entirely  and  absolutely  immaterial.  Then, 
'on  the  second  ground,  can  the  appellant  avail  himself  of  it? 
No;  because  tbe  second  ground  is,  that  this  omis«ion  deprived 
the  appellant  of  a  good  argument  for  being  allowed  his  expenses, 
and  against  the  other  parties*  expenses  being  allowed  from  him ; 
-—that  is  the  only  argument.  Then,  is  not  that  costs?  is  not 
that  expenses  ?  If  tbe  Court  of  Session  had  given  A.  his  costs 
'out  of  B.'s  pocker,  instead  of  giving  B.  bis  costs  out  of  A.'s 


pocket,  that  would  have  been  admitted  to.  be  a  question  of  costs 
and  not  the  subject  of  appeal.  Is  it  less  a  qnesdon  of  costs,  th^i 
the  Court  of  Session  are  said  to  have  done  this, — tu  have  given 
A.  his  costs  out  of  B.'s  pocket,  instead  of  B.  out  of  A. *a  pocket, 
by  means  of  another  order,  upon  which  they  do  not  make  the 
auditor  report  upon  a  thing  that  they  ought  ro  have  done  ?  Tuut 
is  the  whole  argument, — that  the  Court  of  Session  did  not  give 
the  Messrs  M'Aulays  their  co^ts,  but  made  tbem  pay  Messrs 
Brown  their  costs,  for  want  of  a  special  report  from  tbe  auditor, 
— that  if  tbe  auditor  had  reported  specially,  the  (<ourt  would 
have  allowed  us  our  costs ;  but  as  they  have  not  chosen  to  ca'l 
for  that,  we  have  not  got  tliem,  but  have  had  to  pay  them.  I* 
that  less  a  question  of  costs  ?  Jt  is  particularly,  articulately,  and 
exclusively  a  question  uf  costs.  Therefore  I  am  of  opinion* 
this  being  a  quesition  of  costs,  it  is  not  a  tit  subject-matter  of 
appeal.  I  think  it  is  very  likely,  if  I  had  been  sitting  in  iUk 
Court  below,  I  should  have  taken  a  distinction  lietween  the 
costs  up  to  one  point,  and  after  that  pinnt  in  the  case.  The 
staggering  nature  of  RoberttiOirs  fabrications  would  have  inclined 
jiie  to  have  had  very  great  tenderness  to  the  Mei«8rs  M*Atllriy^•, 
in  tbe  resistance  they  made  to  a  claim  of  any  kind  connecied 
with  thoiie  fabrications  by  any  person  who  hud  at  any  time  avji.'eJ 
himself  of  them,  though  he  bad  no  share  in  them — tbougb  he 
was  cleared  from  all  participation  iu  tbem — tiiough  unjustly  im- 
peached by  the  participation,  and  though  be  atood  perfectly  fair 
with  the  Court  in  respect  of  tbem, — yet  still  1  Nliouid  buva 
thought,  being  a  profetisinnal  roan,  and  having  employed  Robert- 
son, another  professional  man  (he  was  their  agent— they  ^elected 
him  ;  and  be  being  guilty  of  these  fabrications,  and  they  not 
being  able  to  deny  it,  and  having,  without  mure  inquiry,  availed 
themselves  of  those  grounds  of  charge,  though  all  was  Kband  ined 
as  soon  as  they  discovered  the  nature  of  bis  proceedings),  I 
should  have  felt  there  was  enough  admitted  on  all  iMnd».  and 
1  should  have  felt,  sitting  there  in  the  exercise  of  that  Kirge  mti 
unrestricted  discretion  that  Courts  of  equity,  and  your  J.^ot<i. 
ships  here  have,  I  should  have  thought  Messrs  M'Auiay  ought 
not  to  pay  costs,  but  receive  their  costs  from  Adam  and  Bro\^n 
up  to  a  certain  stage  of  the  proceeding;  but  that  wou!(2  have 
been  a  very  early  stage — it  would  have  been  at  ibu  threshold  o: 
the  Court — it  would  have  been  rather  for  certainty  than  any 
thing  else — it  would  have  made  a  difilerence  of  a  lew  pouiiO"  ; 
and  therefore  i  do  not  know  that  I  feel  much  regret  thiic  ic  \v<ts 
not  done.  At  all  events,  I  feel  no  disposition  to  Ktiain  rl.s 
case  to  let  in  tbe  superintending  jurisdiction  of  your  JLord^h  p« 
in  these  kind  of  cases.  Upon  tbe  whole,  then,  I  do  nt>t  ^'r 
any  ground  for  any  impeachment  of  the  character  of  these  ^<ntte* 
men  ;  and  for  tbe  reasons  I  have  stated  upon  tbe  facts  of  tbe 
case  and  the  correspondence,  I  shall  recommend  to  your  L^rd* 
ships  to  affirm,  with  the  alteration  suggested,  the  decree  of  the 
Court  below ;  and  that  alteration  will  go  to  the  interlocutor  last 
appealed  from,  confirming  tbe  report  ot  the  auditor  of  tbe  I5tb 
February  1834,  and  that  will  consist  in  adding  tbe  sum  of  j£*JUO 
to  tbe  sum  of  ;€d04,  13.  8.,  and  adding  a  clause  respecting  tbe 
interest.  It  will  htand  thus  t  '*  under  deduction,"  then  leavin,; 
out  the  sum  i::304.  13.8 — "  under  deduction  £SH}4,  13.  K," 
leaving  out  the  words,  *^  as  stated  in  the  petition,*' and  then, 
"  together  with  the  legal  interest  on  the  baUnce  from  tbe  i7tii 
December  till  tbe  23d  February,"  and  then  add  these  words: 
**  deducting  from  such  amount  the  interest  upon  jC200.  from  and 
after  the  23d  February  1832."  That  is  tbe  only  aUemt ion  I 
mean  to  suggest  to  your  Lordships.  1  have  not  callvd  upon  t^ie 
respondents'  counsel  to  argue  this  case,  though  I  meant  co  >u:,'- 
gest  an  alteration,  upon  tbe  ground  that  I  understood  from  Mr 
Pembertou  and  Mr  M'Neill  they  took  no  objection  to  it.  The 
consequence  will  be,  that  the^^e  circumstances  will  raise  the  con- 
sideration as  to  the  costs  of  this  appeal.  Njw,  undoiibTeuly, 
an  appeal  upon  the  mere  question  of  costs  does  not  lie.  On  ti  e 
other  band,  if  there  is  an  appeal  upon  a  substantial  question,  not 
being  costs  (and  that  is  elearly  nut  colourable  for  ilic  sake  oi 
letting  in  the  question  respecting  costs),  costs  may  be  dealt  wtta 
by  your  Lordships.  I  have  stated  why  I  do  not  disturb  ihv  c\»'*t» 
below ;  and  in  case  it  should  be  said  it  is  not  an  appeal  npou 
costs,  as  I  have  recommended  an  alteration  of  the  niteHocurc^ 
to  the  amount  of  ^200  and  odds,  to  that  I  have  two  answer:. : 
If  it  is  a  colourable  appeal,  that  is  to  say,  at  all  pretending  to  i5> 
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apon  merits,  but  being  in  reality  only  a'question  of  cost^,  I  never 
itball  allow  a  party  to  get  into  the  queFtiun  of  costs ;  so  neither 
shall  a  pnrty  lie  by  and  allow  an  eiror  to  be  committed,  wilfully 
ab>taining  from  making  a  remark — a  single  word  being  sufBcient 
to  correct  the  error — and  avail  himself  of  that  error  to  the  effect 
of  letting  in  the  question  of  costs.  There  is  a  blot  in  the  de- 
cree. Why  did  he  not  hit  it  below;  if  he  did  not  hit  it,  it  was 
not  the  other  party's  duty  more  than  bis,  and  he  shall  not  avail 
himself  of  that  blot  be  has  left,  in  order  to  thrust  his  band  through 
the  decree,  and  by  means  of  that  blot,  reacb  hold  of  the  question 
of  costs.  If  yuu  were  to  allow  any  otber  principle  than  I  have 
stated  to  be  the  course  to  be  pursued,  you  would  see  constant 
instances  of  little  matters  being  left,  and  not  corrected  in  tfae 
Court  below,  in  order  to  let  in  the  question  of  costs  by  way  of 
appeal ;  but  I  shall  not  recommend  your  Lordships,  under  the 
peculiar  circumstances  of  this  case— these  parties  having  obtain- 
ed more  than  their  original  demand, — upon  that  ground,  and 
nut  upon  any  other — not  upon  the  ground  of  charncter  or  con- 
duct, except  tbat  they  have  raised  their  ideroand — I  shall  not  re- 
commend your  Lordtfhips  to  give  any  costs. 

A/r  Peniberion  stated,,  tbat  be  was  not  aware  tbeir  Lordships 
were  about  to  refuse  the  respondents  tbeir  costs. 

Lord  Jirou/iham. — I  will  bear  you  upon  the  question  of  the 
costs  of  the  appeal. 

Mr  PembertoH  and  Afr  M*NeUt  were  then  heard  upon  the  ques- 
tion of  costs. 

Lord  Brouffham. — I  think  it  would  bardly  do,  after  so  material 
on  alteration  as  ^200,  to  give  the  costs  of  the  appeal  -to  tbe 
respondents. 

Judgment  was  th«n  pronounced,  altoring  the  in« 
terlocutor  of  the  Court  below,  to  the  effect  of  allow* 
in^  credit  for  the  fo repaid  £200,  and  interest,  and 
afl^rming  the  interlocutor  quoad  ultra,  but  without 
costs. 

Richardspn  and  Connell,  JppeUavCs  Solicilort. — Thomas 
i)eaiis,  liefftonJeuls*  Solicilor, — [(»'.  D.] 


\2th  May  1835. 

Housp.  OF  Lords (G.  D. ) 

No.  406. — John  Hutton  Syme,  AppellantyV.  Peter 

BuowN,  Respondent. 

Witness,  Admissibility  of — Partnership — jIh  action  being  brongtU 
to  compel  a  party  to  inke  <t  trautjtreiice  to  certaiu  shares  of  a 
compantf-,  said  to  hare  bi'en  purchased  for  hii  behoofs  the  drffuce 
a»ain.st  which  was,  Ihul  the  purther  had  fraudutently  reffrcacnlcd 
the  Comjitmy  to  be  proxperous,  wht^van  he  knfu>  it  to  be  imtol" 
rent — Httd  (afbrming  the  judgment  of  the  Court  of  Session), 
that  (I  partner  of  ike  diinpany  was  an  admissible  witness  for  tlte 
J  ursucr. 

The  respondent  brntight  an  action  against  the  np- 
pelliinty  to  have  it  found  and  declared  that  certain 
shares  of  the  Edinburgh,  Giafgow,  and  Alloa  Glass 
Company*  which  stood  in  the  respondent's  name,  had 
been  purchased  for  the  appellant's  behoof,  and  to  have 
the  appellant  decerned  to  take  a  transference  thereto, 
and  to  repay  to  the  respondent  certain  calls  on  tbe 
same,  advanced  by  the  respondent.  The  defence  was, 
that  the  appellant  had  agreed  to  the  purchase,  solely 
on  the  fraudulent  representation  of  the  respondent 
that  the  Company  was  prosperous,  whereas  the  re- 
spondentknew  that  it  was  insolvent.  Issues  on  this 
point  were  sent  to  a  jury,  when  Mr  Maurice  Lothian, 
the  secretary  to,  and  a  partner  of  the  Company,  was 
admitted  by  the  Lord  President  (overruling  the  ap- 
pellant's objection)  as  a  witness  for  the  respondent, 
and  a  bill  of  exceptions  was  disallowed  by  the  Court 
{Second  Division)  on  5th  February  (interlocutor 
signed  7th  February)  1835;  vide  ante.  Vol.  Yll.p.  203. 


The  appellant  tlu^n  appealed,  on  the  ground  tliat  Mr 
Lothian,  being  a  partner  of  the  Company,  which  waa 
stated  to  bo  iti>o)rent,  ought  not  to  have  been  admitted 
as  a  witNPjts,  lie  hiiving  an  interest  to  subject  the  ap- 
pellant in  liability  as  a  partner. 

Lord  lirougtKxm  said  <  12th  May  18d5),<— My  Lorda,  I  do  not 
take  the  trouble  of  going  through  the  arguments  in  this  cas«. 
I  am  of  opinion  that  the  interest  in  this  case  Ik  not  that  direct* 
and  immediute,  and  substantial,  and  pecuniary  interest  which 
disqualifies  the  witness  fromgivir>g  evidence.  I  think  the  Court 
below  have  properly  admitted  his  evidence,  and  that  there  are 
some  Scotch  cases  referred  to  which  aSord  a  precedent  for  what 
has  been  done. 

Judgment  affirmed,  with  costs  to  bo  taxed. 

John  Maciineen-,  JppellanC*  £o//ci/or.— Richardson  and 
Connell,  HespondeM\  Sviicitors, — \G>  D.^ 


\2ih  Matf  1835. 

Hoc  SB  OP  Lords. — ( O.  D. ) 

No.  407. — Samuel  Catterns  (Arthcb  Scott's 
Tmustee),  Appellant f  v.  Hugh  Tennent,  Regpon- 

dent. 

Landlord  and  Tenant — Hypothec — yf  landlord  having  let  certain 
prtmisfs  for  a  bleaching  or  printing  workt^^c^  at  a  specific  rei»/, 
and  also  en'^aged  to  Jurnish  during  the  lease,  a  certain  steam^ 
pviper  and  supply  of  water  froM  tite  adjoining  premises  (belongs 
in»  to  hintj  but  not  let},  at  an  additional  rent  to  be  fixed  by 
referees — Jlfld  (reversing  the  decision  of  the  Court  of  oession) 
that  the  Innd/orcTs  hypothec  over  the  furniture  ani  utensils  om 
the  premises  let,  covered  only  the  spccijic  rent  Jix:d  for  these  pre* 
tnifes,  and  not  the  additional  rent  stipulated  Jbr  the  steam-power 
and  water. 

¥^x\)cn9ii9-^CircninftatKes  in  which  certain  costs  given,  and  others 
rc/nxed. 

By  miitsives,  dated  4th  May  and  3d  July  1830,  the 
restpondent  let  to  Arthur  Scott  tor  fifteen  years,  cer- 
tain *^  ground  and  buildings  at  Wellpark,  then  lately 
occupied  as  u  brewery,  at  tbe  yearly  rent  of  £75  Ster- 
ling, rising  every  subsequent  year  £'S  during  the 
lease  ;**  ftl^^o  the  garden,  with  ccrUiin  additional  ground, 
at  the  farther  rent  of  £5,  but  with  power  to  the  land- 
lord to  take  possession  of  the  garden  at  the  expiry  of 
five  years,  on  six  months'  notice,  when  the  said  rent 
of  £5  should  ci^ase.  The  missives  farther  contained 
tl>e  following  clauses : 

**  I  also  engiige  to  furnish  ymi,  during  tbe  lease,  with  the 
whole  powrr  of  the  said  steam.engine  at  present  on  my  pre- 
mises, and  to  put  a  shaft  tbrnagh  the  wall  into  the  premises 
to  l>e  occupied  by  you,  to  which  you  will  ainnect  your  ma- 
chlnery,  wbidi  is  to  he  fitted  up  ou  the  most  improved  prin- 
ciple, and  that  will,  in  the  opinion  of  the  referees,  be  least 
hurtful  to  my  engine.  The  time  of  keeping  the  said  power 
in  motion  to  be  twelve  working-hours  per  day,  and  to  be  paid 
for  according  to  the  rent  to  be  fixed  upon  by  the  gentlemen 
afterwards  named  as  referees,  whether  yon  occupy  It  for  the 
whole  twelve  hours  or  not.  I  am  not,  however,  to  be  liable 
-  for  stoppages  that  may  be  occasioned  by  necessary  npairs, 
and  in  consequence  of  any  thing  going  wrong  with  the  engine 
from  which  you  derive  said  power,  except  by  making  up  lost 
time.  And,  if  need  require,  lam  to  have  two  weeks  per 
annum  for  repair  of  engine  and  boiler,  without  any  deduction 
from  the  rent  to  be  charged  for  said 'steam-power.  Whatever 
extra  time  you  require  said  steam-power,  an  extra  price  to 
be  charged  accordingly.  Any  odd  time  arising  from  stoppages 
of  the  engine,  beyond  the  specified  time  for  repairs,  to  be  set- 
tled for  at  the  end  of  the  lease.  I  reserve  Co  myself  the  power 
of  letting  or  using  the  extra  power  of  the  engine  for  my  own 
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pnrpoMS,  at  any  time  which  does  nnt  Interfere  with  the 
twelve  lioan  above  mentioned^^it  being;,  however,  understood, 
that  I  am  to  have  liberty  to  use  the  engine  daring  these  twrUve 
hours-^for  a  few  minutes  only— uKxsasionally  to  the  extent  of 
half  a  horse-power,  fcir  pumping  worts,  &c.  I  also  engage 
to  give  you  as  much  water  as  I  can,  at  a  rent  to  be  fixed  upon 
by  the  referees  afterwards  named,  Imt  from  which  rent  15 
per  cent,  is  to  be  deducted  from  the  price  charged  by  the  Glas- 
gow Water  Company, — whldi  water  is  to  be  pumped  by  yoii 
out  of  the  wooden  ctstem  at  your  own  expense, — ^for  which 
ptirposQ  I  will  give  you  the  use  of  the  pumps  already  on  the 
premises,  which  yod  are  to  keep  up.  I  further  engage  not  to 
charge  you  for  the  power  necessary  to  pump  the  water.  I 
farther  agree  to  give  you  the  injection  water  from  the  engine, 
which  you  will  conduct  into  your  premises,  the  rent  for  which 
Injection  water  is  also  to  be  fixed  by  the  referees.  It  is  un- 
derstood that  the  rmmntum  power  of  the  engine,  for  which  yoa 
are  to  pay  rent,  is  not  to  be  less  than  that  of  three  horse  power, 
from  the  commencement  till  the  termination  of  the  eighth  year 
of  the  lease,  and  that,  from  the  oonmiencement  of  the  ninth 
year,  till  the  terkniuatlon  of  the  lease,  the  minimum  power, 
fi>r  which  you  are  to  pay  rent,  shall  not  be  less  than  six  horse 
power,  l^be  price  to  be  paid  by  you  yearly,  from  the  com. 
mencement,  and  during  the  continuance  of  the  lease,  for  the 
steam,  steam-power,  and  water,  together  with  any  difference 
of  any  kind, — should  any  unfortunately  arise  between  u8,-^as 
well  as  any  Increased  supply  of  water  which  you  may  require 
from  time  to  time,  to  be  referred  to  the  decision  and  final  de- 
termination of  Mr  Holland,  of  the  Glasgow  Water  Company, 
and  Mr  James  Allan,  of  the  house  of  Messrs  Peter  Brown  and 
Company,  merchants  in  Glasgow,  with  liberty  to  them,  in 
case  of  need,  to  appoint  an  umpire,  whose  decision  shall  be 
binding  upon  us ;  and  in  case  of  death,  or  unwillingness  of  any 
of  these  gentlemen  to  act,  that  we  sball  name  other  gentlemen 
to  act  In  their  place,  whose  award,  or  tlieir  umpire,  sliall  be 
equally  binding  on  us." 

In  April  1831,  the  respondent  presented  a  petition 
against  Scott  to  the  Sheriff  of  Lanarkiihire,  setting 
forth,  '*  That  the  half  year's  rent  due  at  MartinmaB 
last,  amounting  for  the  lioose  and  garden  to  £40  Ster- 
ling-»— for  the  steam-power  to  £45  Sterling — and  for 
the  water,  at  least  to  £50,  are  wholly  unpaid,"  and 
craving  that  sequestration  of  the  household  fornitnre, 
machinery,  otensils,  and  others  on  the  premises,  should 
be  awarded  in  security  and  payment  of  the  rents  al- 
ready due  and  to  become  due  at  the  following  term. 
Scott  having  become  bankrupt,  the  appellant  waa  ap- 
pointed trustee  on  his  sequestrated  estate,  and  lodged 
answers  to  the  petition,  denying  that  the  right  of 
hypothec  extended  to  the  rent  or  price  stipulated  for 
the  steam-power  and  water,  or  that  warrant  of  sale 
could  be  granted  till  the  amount  of  that  rent  should 
be  validly  ascertained  by  the  arbiters,  which,  it  was 
alleged,  It  had  not  yet  been.  The  proceedings  taken 
before  the  arbiters,  with  the  view  of  fixing  the  dis- 
puted rents,  are  not  material  to  be  here  detailed,'^ 
nothing  having  turned  on  them  in  prononneing  the 
judgment  to  be  noticed*  The  SheriflF* substitute  award- 
ad  sequestration  for  the  whole  rents,  and  the  Sheriff, 
on  19th  November  1688,  adhered,  in  respect  the  pre- 
mises, with  the  accessories  of  steam  and  water-power, 
were  to  be  viewed  as  a  public  work,  the  rents  of 
which,  as  a  whole,  were  covered  by  the  hypothec. 
The  appellant  having  brought  an  advocation,  Lord 
Medwyn,  Ordinary,  on  11th  March  1884^  advocated 
the  cause;  found  that,  in  the  drenmatanoes,  the  right 
of  hypothec  did  not  cover  the  rent  or  sum  paid  for 


the  steam«power  and  water,  bat  only  the  separate 
rent  of  £80  payable  for  the  premises,  therefore  re- 
called the  interlocntor  submitted  to  review ;  farther, 
in  respect  of  the  numerous  objections  and  reclaiming 
petitions  in  which  the  appellant  had  bei^n  justly  un- 
successful in  the  Inferior  Court,  found  him  liable  in 
the  eitpenses  incurred  in  that  Court,  and  in  the  ex« 
pense  of  a  former  advocation  on  an  incidental  point 
of  the  cause ;  but  found  the  appellant  entitled  to  the 
expenses,  in  the  Court  of  Session,  of  the  advocation 
on  which,  thia  judgment  proceeded.  In  a  note  to  this 
interiocutor.  Lord  Medwyn  explained,  that  his  deci- 
sion was  not  meant  to  affect  any  general  rule  as  to 
the  hypothec,  where  a  manufactory  was  let,  with  the 
use  of  a  steam-power,  at  a  slump  rent,  but  that  it  pro- 
ceeded on  the  specialty  of  there  being  here  a  specific 
rent  for  the  real  subject,  and  a  separate  rent  or  price 
for  the  steam-power  and  water,  which  were  not  even 
situated  on  the  premises  let,  but  only  introduced  into 
them  from  an  aajoining  subject,  which  might  not  even 
have  been  the  property  of  the  owner  of  the  manufac- 
tory. The  Second  Division  of  the  Court  of  Session, 
however,  viewing  the  subjects  let  as  an  uaum  qmd^ 
unanimously  reversed  this  interlocntor  on  6th  June 
1834, — repelled  the  reasons  of  advocation,— -remitted 
the  cause  timpUcUer  to  the  Sheriff  of  Lanarkshire,  and 
found  expenses  doe, — xnde  ante^  Vol.  VI.  p.  377. 
The  appellant  having  appealed, 

Lord  Brougham  said  (on  8th  May  1835,)— My  Lords,  this  case 
is  one  of  very  considerable  importance  upon  the  rosin  point,  «»a 
to  tbe  hypothec,  which  raises  the  question,  whether,  in  the  caaw 
of  a  lease  being  granted  of  premises  demised  by  a  liiadiord  to  a 
tenant,  and  there  being  in  the  same  demise,  and  for  the  same 
term,  and  between  the  same  parties,  and  connected  with  the  sub- 
ject-matter of  the  demise,  a  farther  contract,  which  I  cannot 
call  a  demise,  to  furntsh  steam-power  by  the  landlord,  out  of 
premises  not  demised  to  the  tenant  of  tbe  premises  demised, 
whether  that  steam-power,  not  being  parcel  of  tbe  demist'^  and 
the  rent  or  consideration  respecting  it  not  being  made  parcel  of 
the  rent  reserved  for  the  demised  premises,  but  an  addition  to  be 
paid  yearly  with  the  rent,  and  during  the  currency  of  tbe  lease; 
and  in  respect  of  the  steam-power  being  to  be6zed  by  a  reference 
to  an  arbitrator,  and  that  being  fixed  at  jCIIO  a>year,  or  £90, 
or  any  given  sum,  whether  that  is  to  be  deemed  and  taken  to  be 
parcel  of  the  whole  rent,  and  subject  to  the  incidents  of  rent,  and 
liable,  among  other  processes,  to  the  right  of  hypothec?  Tbe 
other  point  relates  to  water,  which  stands  upon  grounds  materially 
different,  inasmuch  as  steam-power  cannot  in  law,  in  tbe  under- 
standing of  any  Iswyer,  Scotch  or  English,  be  made  a  subject  of 
demise,  but  a  suliject  only  of  contract,  though  it  is  a  contract  for 
time,  and  inasmuch  as  water  may,  in  certain  circnrostances*  be 
made  the  subject  of  demise,  either  in  Scotland  or  in  Eni^land.  I 
mean  the  right  to  water, — that  difiera  the  two  parts  of  the  case 
materially!  although  I  am  not  aware  that  the  difference  will  be 
found,  upon  fdrther  scrutiny,  to  be  so  great  as  it  at  first  appear^ 
Now,  generally  speaking,  every  one  must  admit  that  zio  sack 
natter  as  steam-power  can  be  made  the  subject-matter  of  a  re- 
servation of  rent  or  of  demise.  It  is  a  figure  of  speech,  by 
which  we  call  it  a  lease ;  yet  it  may  be  so  coupled  with  thai 
which  is  the  natural  subject  of  a  lease — I  mean  a  manufactory  ; 
it  may  be  so  coupled  with  it,  as  to  make  it  a  part  of  the  constdera- 
tlon,  not  partri)le-^not  severaUe— and  so  as  to  make  that  pan 
of  tbe  consideration  wbiclrls  to  be  ascribed  to  the  steam-power, 
follow  the  fiite  of  the  principal,  tbe  rent  mixed,  coofvsed  with  it, 
and  not  partable  from  it.  it  is  possible.  Tbe  ease  pat  of  a 
furnished  hou^e,  affords  a  manifest  instance,  in  a  nuitter  thai  has 
never  been  doubted.  If  I  let  a  fumisbed  bouse  for  £  150,  the 
whole  is  rent,  and  incidents  of  rent  attach  to  it,  either  in  Scot- 
land or  England.  On  tbe  other  band,  I  am  not  so  sure,  by  any 
nu*aas»  that  if  I  let  a  bouse  (or  J^  00,  and  let  tbe  fonutve  viih 
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tbe  bouse,  th«  price  to  be  fmiil  for  the  use  of  the  fumlture  yearly 
to  be  aftervrards  ascertained,  and  it  amounta  to  £50, — Pam  not 
90  sure  that  it  is  thrn  part  of  tbe  rent,  tbougb  the  contract  ia  not 
partaMe.     We  are  here  upon  a  question  of  Scotch  law ;  and  tbe 
Scotch  law  of  demise  is  materially  different  from  tbe  Englisbi 
I  have  tbnrown  out  my  opinion  generally  upon  tbe  subject  of  tbe 
mture  of  demises  as  to  steam-power.     On  tbe  case  of  A  aid  v. 
Baird,  1  have  no  doubt  that,  unless  it  can  be  brought  within  tbe 
bead  of  eon/taio,  as  one  consideration,  and  not  partable,  so  that 
one  part  should  not  be  upon  demise,  and  tbe  other  upon  eom^ 
men  contract,  they  have  no  case  in  support  of  this  decree ;  but  it 
is  possible  they  may  have  a  case  upon  that  ground ;  and  it  is  with 
a  view  to  consider  that,  I  should  wish  to  have  an  opportunity  of 
looking  into  tbe  authorities  upon  the  subjeet.     1  have  thrown 
out  these  matters  as  to  demise,  and  the  relation  of  landlord  and 
tenant,  which,  in  whatever  way  they  are  sought  to  be  deduced  from 
those  principles  of  law  common  to  all  contacts,  Bte  very  peculiar. 
They  have  an  immediate  relation  to  a  feudsl  origin.     Tbey  are 
fUndo  annettu  und  Jundo  separate ;  and  Lord  Stair  and  Lord 
fiankton,  whose  works  I  have  consulted  during  the  argument, 
take  the  same  view  of  it.    It  is  a  drcomstance  worthy  of  con<^ 
sideration,  that  tbe  old  form  of  lease  in  Scotland  was  a  charter. 
I  was  sure  when  the  ai^ument  was  going  on,  that  there  was  one 
precedent  for  it,  and  consequently  there  was  no  direct  obligation 
upon  the  tenant.     It  was  a  grant  by  tbe  landlord  to  his  tenant 
in  the  nature  of  a  vassal,  though  not  a  perpetual  vassal,  which 
Imposed  no  direct  obligation  upon  the  tenant.    It  was  only  after* 
Wards,  that  the  refinement  of  tbe  counterpart  was  introduced, 
which  ended  in  its  being  a  mutual  contract.     Now,  the  reserved 
rent  throws  some  light  upon  it.     The  origin  of  the  landlord's 
hypothec  appears  to  have  been  this :  the  landlard  demised  to  the 
tenant, — he  did  not  demise  to  him  the  whole  out  ilnd  out,  but 
With  a  reservation, — every  thing,  ultra  bis  own  rent.     He  de- 
mised the  crop,  which  Was  IHs  crop,  and  gave  the  tenant  tbe 
crop,  but  did  not  give  him  the  whole  crop,  only  that  part  that 
went  beyond  tbe  rent.     liow,  the  very  word  used  shows  that 
rent  was  reserved.     He  never  parted  with  the  rent,— 'be  kept  tbe 
part  called  the  rent,  and  parted  only  to  the  tenant  with  that, 
over  and  above  bis  reserved  t«nt.     Hence  vou  see  how  tbe  prin^ 
ciple  is  followed  out  by  the  law.     Hence  he  could  not  distrain, 
—be  had  not  tbe  right  of  hypothec,  as  the  Scotch  law  calls  it, 
for  more  than  one  year's  rent,^-the  crop  to  which  that  was  an^ 
swerable  being  the  year's  crop.     You  could  not  distrain  upon 
tbe  crop  of  1835,  for  rent  due  in  1834, — that  is  the  origin  of  it ; 
and  if  you  look  into  Kaimes*  Elucidations,  a  very  ingenious  and 
learned  work,  you  will  see  the  origin  to  which  he  tracea  tbe 
right  of  hypothec  of  the  landlord  over  crops.-^bow  cattle  were 
introduced;  and  then  a  lien  upon  tbe  agistment,  which  fol- 
lowed a  different  rule ;  and  then  a  money  rent  was  introduced  in 
analogy  to  corn  rent, — and  upon  that  was  built  the  right  of  bypo- 
tliec  of  the  landlord.     All  these  things  never  could  have  anv 
analogy  to  the  case  of  steam-power.     It  is  a  thing  quite  aa  much 
in  gross,  aa  any  service  rendered  by  the  tenant,  or  any  aceoromo^ 
dation  furnished  by  the  landlord.     I  should  wish  to  look  into  tbe 
authorities  Upon  this  subject,  before  I  give  my  opinion  finally. 
As  to  tbe  expenses,  I  have  no  doubt  it  is  utterly  impossible  that 
tbe  interlocutor  can  stand.    It  is  impossible  to  let  that  interior 
cutor  stand,  that  makes  the  party  pay  the  costs  in  tbe  Court 
below, — the  decision  below  being  adjudged  by  tbe  Court  of  Ap- 
peal to  have  been  wholly  erroneous.     It  ought  to  have  been 
tbe  other  way.  He  cannot  pay  tbe  costs  of  that,  any  more  than  of 
tbe  second  advocation,  which  he  is  not  saddled  with.     There 
WES  just  as  much  right  to  make  him  pay  the  costs  of  that.    I 
think  it  is  possible  to  separate  it ;  but  1  can  never  recommend  to 
your  Lordships  to  aJter  an  interlocutor  for  tbe  mere  payment  of 
costs ; — be  may  have  been  wrong  nine  times  in  ten,  and  prevail- 
ed upon  the  tenth.     It  is  just  aa  if  there  bad  been  ten  excep- 
tions taken,  and  only  one  allowed, — ^the  one  allowed  being  in- 
finitely more  important  than  the  nine  disallowed  ;  be  is  to  pay 
the  costs  of  those  nine,  although,  upon  the  tenth,  he  may  have 
his  costs,  or  not  pay  tbem ;  but  here  they  have  made  him  pay  the 
costs  of  the  tenth  exception,  as  well  as  the  other  nine  ;>^the  ques- 
tion is,  whether  he  is  not  to  have  the  costs  of  tbe  tenth,  at  all 
events,  not  to  pay  them.     I  shall  see  if  there  are  any  means  of 
tracing  the  causes.  I  am  afraid  I  shall  be  obliged,  in  order  to  de- 


eide  correctly,  to  ascertain  in  what  cases  the  Sheriff  decided  against 
him,  and  which  were  never  reversed;  and  in  all  such  cases  as  tbe 
Sheriff  decided  against  him,  and  which  were  never  reversed  either 
beldw  or  here,  he  must  pay  the  expenses ;  but  in  all  such  cases  as 
the  Sheriff  decided  for  him,  or  in  such  cases  as  the  Sheriff  deeided 
igainst  him,  that  were  reversed,  and  which  reversal  shall  stand 
here,  he  shall  have  the  costs.  Then  the  only  matter  that  re- 
uaina  is,  tbe  costs  of  the  first  advocation.  I  think  very  clearly 
he  ought  not  to  have  the  costs  of  that,  because  the  respondent 
was  in  possession  of  tbe  judp[ment,  and  must  not  be  saddled  with 
the  cost4  of  defending  that  judgment  in  his  favour.  There  is 
another  point  of  the  costs,  namely,  tbe  costs  of  the  appeal  to  the 
Court  of  Session  ;-^the  other  party  went  to  the  Court  of  Session, 
and  the  Lord  Ordinary  having  decided  against  the  other  party,  the 
Court  of  Session  reversed  the  Lord  Ordinary's  decision.  In 
the  proceedings  before  the  Court  of  Session  all  tbe  expenses 
have  been  given.  Have  the  costs  of  tbe  reclaiming  petition  or 
advocation  from  the  Lord  Ordinary  to  the  Court  of  Session 
been  given  ? 

Mr  di*NinlL-^Ye9^  my  Lord,  to  the  respondent. 

Lord  BrtntghAou'^The  appellant  has  been  saddled  with  the 
expenses  of  defending  the  Lord  Ordinary's  judgment,  and  upon 
tbe  same  ground,  whatever  may  be  the  event  of  the  case  here, 
the  Court  of  Session  ought  not  to  have  given  the  expenses 
of  defending  the  judgment  of  the  Lord  Ordinary.  However,  I 
efaall  consider  that.  It  is  not  so  much  a  matter  of  course  as  the 
othef ;  but  if  tbe  Court  of  Session  have  reversed  improperly  the 
interlocutor  of  the  Lord  Ordinary,  your  Lordships  will  reverse 
their  reversal ;  it  is  quite  clear  that  part  of  it  must  be  reversed, 
namely,  tbe  costs  he  has  been  saddled  with.  He  is  entitled  to 
the  costs  of  what  may  now  be  discovered  to  be  a  mistaken  judg«. 
ment.  That  is  discretionary,  and  not  a  matter  of  course.  It 
only  remains  for  me  to  add,  that  whatever  judgment  I  shall 
eome  to  upon  the  merits,  this  is  not  certainly  a  case  for  costs ;  and 
I  may  recommend  your  Lordships  to  alter  the  decision  below 
Qpon  tbe  subject  of  costs,  tbougb  not  upon  the  otlier  points.  I 
will  give  judgment  in  this  case  on  Tuesday. 

The  case  having  then  stood  over  till  to«day,  when 

L&rd  Brougham  read  his  opinion  as  follows :— My  Lords,  this, 
cause  began  before  the  Sheriff  of  Lanarkshire,  on  a  question  of 
competition  between  the  respondent,  Mr  Tennant,  with  other  cre>* 
ditors  of  Andrew  Scott,  a  bankrupt,  represented  by  his  tnistee  add 
assignee,  Catterns,  the  appellant.  Mr  Tennent  claimed  a  pre- 
ference, in  virtue  of  a  lien  or  right  of  hypothec  which  he  set  up 
on  account  of  rent  in  arrear ;  and  the  rent  arose  thus : — He  waa 
tbe  owner  of  the  premises  where  Scott's  trade  was  carried  on,  and 
Scott  occupied  it  under  an  agreement  or  missive  of  tack,  to  which 
It  is  material  that  we  should  closely  attend.  Mr  Tennent  first 
agrees  to  let  the  ground  for  fifteen  years  at  £90,  called  about  £76 
a-year  rent,  increasing  £B  yearly,  and  the  garden  at  £5  more,  with 
a  break  at  the  end  of  five  years.  After  various  conditions  as  to 
the  occupation,  Mr  Tennent  goes  on  further  to  agree  respeeiiog 
•team  and  water-power.  He  is  to  furnish  the  surplus  steast- 
power  of  bis  engine,  situated  on  tbe  contiguous  premises  not 
demised,  for  twelve  hours  a  day,  and  at  a  sum  which  is  called 
rent,  to  be  fixed  by  persons  named  as  referees,— and  more  hours, 
if  eonvenient  to  him  (the  lessor),  for  an  extra  sum ;  and  he  en- 
gages to  fix  s  beam  through  ths  wsU,  in  order  to  communicate 
this  power.  He  further  engages  to  furnish,  at  a  rent  to  be  also 
fixed  by  the  same  rsferees,  as  much  water  as  he  can  from  his  re- 
servoir, ritoated  on  the  premises  not  demised— tbe  water  to  be 
pumped  up  by  the  lessee,  who  is  not  to  be  charged  for  the  power 
required  for  the  pumping.  Tbe  lessee  is  likewise  to  have  the 
injection  water  from  tbe  lessor's  engine,  at  a  rent  to  be  fixed  by 
tlie  same  referees.  This  agreement  for  steam-power  and  water 
is  to  continue  during  the  current  of  the  lease.  Tbe  referees 
fixed  the  rent  for  the  steam-power  at  j€90»and  tbat  for  tbe  water 
at  jeiOe.  8s.  The  Sheriff  held  tbat  this  agreement  gave  the 
lessor  a  right  of  hypothec,  in  respect  of  tbe  whole  rent  or  whole 
sums,  as  well  the  £19^  8s.  for  the  power  and  water  as  the  £80 
or  £75  rent  for  the  premises,  holding  the  whole  eontrset,  as  be 
states  in  his  interlocutor,  to  be  one  of  lease,  and  not  partially  «f 
sale ;  and  this  judgment  having  been  brought,  by  advocation,  be- 
fore the  Court  of  Session,  was  revefsed  ^  tbe  Lord  Medwya, 
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Ordinary,  wbo  considered  that  the  hypothec  only  covered  the 
rent  of  £Q0  or   .£75,  and    not   the  price  of  the  steam-power 
and  water  supplied.     From  this  interlocutor  the  lessor  reclaimed 
to  the  Lords  of  the  First  Division,  who  unanimously  altered  the 
Lord  Ordinary's  interlocutor,  repelling  the  reasons  of  advocation 
from  the  Sheriff,  and  remitting  to  that  Judge,  with  expenses.    I 
have  omitted  all  reference  to  a  great  deal  of  intermediate  or  pre- 
liminary procedure  which  took  place  before  the  Sheriff,  because 
the  judgment  on  the  merits  must  first  be  considered,  and  then 
that  on  the  costs,  which  alone  makes  it  necesi^ary  to  consider 
the  other  proceedings.     It  is  admitted  that  a  question  is  here 
raised  of  the  first  impression.   There  is  no  decision  which  at  all 
governs  the  case  in  terms ;  and  we  can  only  have  recourse  to  plain 
legal  principle.      But  that  I  think  is  sufficiently  clear  to  carry  us 
through  the  argument,  and  to  that  I  therefore  proceed.     Now,  it 
is  quite  clear,  tbu(  if  there  had  been  no  lease  of  the  brewery  pre- 
mises, there  could  have  been  no  pretext  for  treating  the  price 
paid  for  the  steam-power  and  water  as  rent,  and  consequently 
no  right  of  hypothec,  in  respect  to  any  part  of  that  price  remain- 
ing unpaid.    This  propctsition  seems  to  require  no  proof,  and  no 
authority;  nevertheless,  it  was  decided  expressly  in  the  case  of 
AuJd  V.  Bairrl,  31st  January  18*29.     Auld  being  a  snuff  manu- 
facturer, with  a  steam-power,  Baird  erected  on  the  next  close  a 
power-loom,  and  made  a  contract  with  Auld  to  be  supplied  for 
ten  years  (break  at  the  end  of  five)  with  the  surplus  of  steam- 
power  at  «£10a  horse.     Auld  maintained  that  this  was  a  lease, 
and  claimed  his  right  of  hypothec  as  for  rent^    The  Lord  Or- 
dinary directed  cases,  and  the  Court  c?tb<ily  decided  on  these  ar- 
guments against  the  claim,  holding  the  contract  to  be  no  lease. 
This  case  will  be  found  in  5  Shaw  and  Dunlop,,250.   If,  then, 
the  present  decision  stood  upon   the  footing  ot  the  ^108.  8s., 
and  the  £90  being  rent,  and  if  these  payments,  and  the  matters 
for  which  they  are  the  consideration,  were  unconnected  with  any 
other  sum,  properly  speaking  a  rent,  and  any  other  thing,  the 
proper  subject  of  a  demise,  no  doubt  whatever  could  be  enter- 
tained on  the  question.     Rent,  in  fact,  is  something  reserved,  or 
supposed  to  be  reserved,  out  of  the  fruits  or  value  of  the  thing 
demised,  and  the  tenant  is  only  supposed  to  take  and  occupy 
wbat  is  over  and  above  the  portion  reserved  by  the  landlord  or 
owner — the  very  phrase  of  rent  reserved,  shows  it ;  and  this  was 
the  origin  of  the  right  of  hypothec,  which  accordingly  is  only 
for  one  year.     Lord  Kaimes  gives  the  same  account  of  it  in  an 
ingenious  essay,  forming  the  1 0th  of  his  Elucidations.     This 
sbowa  that  land  or  real  property  is  the  proper  subject  of  lease- 
bold  tenures,  and  of  the  contract  of  lease,  and  that  to  rent  due 
on  such  property  alone,  the  doctrine  of  hypothec  is  applicable. 
Indeed,  the  tirst  leases  were  more  like  charters  than  contracts, 
being  of  one  part  only,  and  a  grant  from  the  owner;  and  so  Lord 
Stair  and  Lord  Bank  ton  both  state — Stair,  1 1,  9,  3. ;  Bankton, 
]  I,  9.     So,  too,  Mr  Erskine  (1 1,  6,  27)  says,  that  by  construc- 
tion, the  statutory  prc»tection  of  lessees,  by  the  Act  1 449,  was  ex- 
tended to  mills  and  fisheries  as /undo  annexa.     But  when  there 
is  not  one,  but  two  contracts,  and  the  different  matters  of  those 
two  contracts  are  complicated  together,  a  difiTerent  view  of  the 
subject  may  arise.      For,  then,  there  being  a  proper  subject  of 
demise,  and  a  rent  reserved,  strictly  and  properly  so  called,  with 
the  rent  there  may  be  mixed  up  the  fruits  of  another  con  tract — 
the  consideration  of  another  thing  given  or  lent  during  the  cur- 
rency of  the  proper  lease,  and  that  may  follow  the  rent,  as  an 
accessory  does  the  principal,  so  as  to  be  confounded  with,  or  lost 
in  iL     The  common  case  of  a  furnished  house  at  once  occurs, 
and  affords  an  example  of  this  mixture, — there  is  one  rent  re- 
ceived for  both  bouse  and  furniture ;  and  although  the  furniture 
alone  could  not  be  the  subject  of  a  demise,  and  its  consideration 
never  coiUd  be  separately  held,  to  be  rent,  yet  when  it  forms  part 
of  the  same  contract,  and  is  confounded  or  mixed  up  with  the 
rent,  it  follows  its  fate,  and  the  whole  becomes  rent  together. 
This  question  was  decided  in  the  Common   Pleas,  not  many 
years  ago,  in  the  case  of  Newman  v.  Anderton,  2,  Ne«r Reports, 
upon  great  consideration;  and  Lord   Chief-Justice  Mansfield, 
refierring  to  the  well.known  case  in  fifth  report  (Spence's  case), 
seems  to  admit  that  the  rule  would  not  apply  if  the  things  were 
Bevemble,  and  the  agreement  as  to  part  was  collateral  to  the  other 
agreement  as  to  the  rent ;  for  the  ground  of  decision  is,  that  the 
rent  arises  all  from  the  housci  and  none  from  the  furniture.     So, 


in  Smith  v.  Mapletofn,  2  Term  Reports,  G4I,  the  assignee  of 
the  lessee  made  a  contract  with  the  lessor,  whereby  the  lessee 
was  bound  to  pay,  over  and  above  the  rent,  a  part  of  the  sum  paid 
for  good  will ;  this  was  held  a  surrender  of  the  term,  and  that 
there  was  no  distress  competent  to  him  at  all,  the  assignee*^  re- 
medy being  by  assumpsit  on  the  contract.  The  case  referred  to 
in  Newman  v.  Anderton,  has  always  been  considered  to  give  the 
law  upon  the  subject  of  covenants  in  leases, — I  mean  Spence'^ 
case  in  5,  Co.  Rep.,  17, — a  part  of  the  third  resolution  is  ma- 
terial to  our  present  purpose :  '*  If  a  man  demise  a  house  and 
land  for  years,  with  a  stock  or  sum  of  money  rendering  renf,afid 
the  lessee  covenants  to  deliver  the  stock  or  sum  of  money 
at  the  end  of  the  term,  yet  the  assignee  shall  not  be  charged 
with  this  covenant;  for,  although  the  rent  reserved  was  increased* 
in  respect  of  the  stuck  or  sum,  yet  the  rent  did  not  issue  out  of 
the  stock  or  sum,  but  out  of  the  land  only,  and  therefore,  as  to 
the  stock  or  sum,  the  covenant  is  personal,  and  does  not  run 
with  the  land,  on  the  ground  expressly  stated,  that  the  rent 
arises  not  from  the  land,  but  from  the  money  or  stock.  In  like 
manner^  if  a  landlord  demises  two  subjects  for  one  rent,  it  is  en- 
tire, although  he  afterwards,  in  the  lease,  explain  that  part  i« 
in  respect  of  one,  and  part  of  the  other :  But  if  part  is  reserved 
for  oni',  and  part  fur  the  other  subject,  though  the  whole  is  in 
one  lease,  the  rents  are  separate."  It  is  true  th.it  there  is  a 
caiise  in  the  Court  of  King's  Bench,  decided  some  years  ago,  ap« 
parently  on  no  great  consideration,  which  seems  in  conflict  with 
these  principles — I  mean  the  case  of  Jordan  v.  Wilson,  4  Barne- 
wall  and  Alderson,  where  a  cuvenaut  by  the  lessor,  to  sup- 
ply with  water  a  house  demised,  and  for  a  separate,  but£xed  rent, 
— ^70  being  paid  for  the  one,  and  £5  for  the  other, — was  held 
to  run  with  the  laud.  Icannutagree  with  that  decision.  The  ar- 
gument that  this  water  might  have  been  supplied  by.carrying 
it  in  buckets  as  well  as  by  laying  pipes,  seems  irreconcileable,— 
and  I  am  quite  unable  to  reconcile  this  decision,  either  to  prin- 
ciple or  to  other  cases,  such  as  the  Mayor  of  Congleton  p, 
Britan  in  10th  Edst,  ISO.  But  even  if  Jordan  t7.  WiUon  be 
law,  which  I  know  is  doubted  in  the  profession,  it  by  no 
means  follows,  that,  in  respect  of  the  steam  or  water  rent,  or 
rather  the  consideration  fur  the  water,  being  separately  reserved, 
and  not  forming  part  of  the  reddendum  for  the  house,  the  furtiiture 
could  have  been  distrained  for  it,  which  it  very  cleariy  could  not, 
even  if  we  admit  that  the  covenant  ran  with  the  land.  I  can  see 
nothing  in  the  principles  of  the  law,  as  I  state  it  here,  to  make  it 
inapplicable  to  the  Scutch  law  of  lease  holding  ;  and  it  is  decisive 
of  the  question.  For,  once  make  the  consideration  paid  from  tbe 
steam-power'and  water  separate  from  the  rent,  and  there  is  no 
longer  any  ground  whatever  to  hold  that  consideration  any  thing 
like  a  rent,  or  the  subject  of  distress  or  of  hypothec.  It  must  ntt 
therefore  be  supposed  that  I  proceed  upon  any  other  than  a 
principle  of  Scotch  law,  when  I  profess  my  very  decided  opi- 
nion, that  the  sums  agreed  by  Scott  to  be  paid  for  stesca-power 
and  water,  were  separate  from  the  rent  in  his  lease,  and  formed 
no  part  of  that  rent.  There  can  be  no  principle  of  Scotch  law 
upon  which  these  two  sums  may  be  regarded  as  parcel  of  tbe 
rent.  They  were  stipulated  for  separately  by  the  lessor  in  hi^ 
missive  of  tack, — the  only  leasehold  contract  in  the  case.  lie 
first  lets  the  land  and  buildings,  the  proper  subject  of  a  demise, 
for  a  certain  sum,  jC80  a-year,  properly  speaking  rent.  He 
then  lets,  as  it  is  called,  but  I  call  it  contracts  to  furnish  (for  it 
is  nothing  else)  a  steam-power  and  supply  of  water  to  his  lessee 
of  the  ground.  But  the  terms  on  which  he  is  to  furnish  both, 
are  not  even  stated  in  the  missive, — they  were  not  ascertained  be- 
tween the  parties  at  the  time  when  the  ^80  rent  is  reserved  for 
the  premises ;  for  the  sums  to  be  paid  are  left  to  be  ascertained 
afterwards  by  the  award  of  referees.  It  is  impossible  to  con- 
ceive a  more  plain  case  of  separate  demises,  and  .several  rents 
reserved,  if  the  steam  and  the  water  could  be  made  the  subjcc: 
of  demise,  and  the  consideration  of  rent ;  and  it  is  therefore  im- 
possible to  conceive  a  clearer  case  of  the  rent  for  the  land  ani 
buildings  being  separate  from  whatever  you  choose  to  call  thar 
consideration  which  is  stipulated  fur  the  steam-power  and  the 
water  supplied.  But  if  the  rent,  properly  so  called,  is  separate 
from  that  which  they,  by  a  kind  of  comparison  or  analogy,  call 
rent  for  steam  and  water,  past  all  doubt  the  case  is  gone ;  fur  it 
is  admitted,  and  if  not  admitted,  it  is  proved  by  tbe  case  of  Auld 
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r.  Bairdy  that  a  contract  for  a  ateam-pover  cannot  be  likened  to 
a  leai»e.  As  fur  the  water  being  di^erent,  in  respect  of  this 
agreement,  from  the  steam-power,  tbe  fact  does  not  bear  this 
v]e\v  out.  Mr  Tennent  bad  a  tank  or  reservoir,  and  agreed  to 
Jet  J\ir  Scott  bave  water  out  of  it,  on  terras  to  be  fixed  after- 
wards. Suppose  be  bad  agreed  to  send  it  in  buckets,  or  to 
ailow  Mr  Scott  to  send  for  it  in  this  manner,  nobody  could 
maintain  such  an  agreement  as  that,  to  be  any  thing  like  an 
agreement  for  a  lease.  It  is  a  mere  collateral  agreement, — an 
agreement  for  something  in  gros«s,  unconnected  with  the  sub- 
ject of  the  demise,  and  forming  uo  part  of  it,  any  more  tiian 
irs  considemriun,  when  liquidated  by  tbe  award  of  tbe  referees* 
fonns  part  of  tiie  rent.  I  therefore  am  of  opinion  that  tlie  She- 
riff was  wrong  in  hh  view  of  tbe  merits, — that  the  Lord  Ordinary 
was  right,  and  that  the  Court  was  wrong  in  reverbinp^  bis  Lord- 
sliip's  decision,  and  restoring  tl)at  of  the  Sheiiff.  The  question 
of  costs  remains.  The  Lord  Ordinary  gave  the  respondent  his 
costs  of  the  first  advocation,  where  he  remitted  to  tlte  Siieriif 
with  instruction^ — the  effect  of  which  was,  in  a  material  re- 
spect, to  reverse  tbe  interlocutor  of  the  Sheriff,  and  to  give  the 
upi>ellant  tbe  lienefit  of  having  appealed.  It  is  clear  that  tUis 
never  can  be.  Tbe  appellant  roust  not  merely  not  pay  bis 
rosts  of  the  advocation  at  all,  (behaving  to  some  extent  prevail- 
ed ).  but  lie  must  also  have  his  costs  of  whatever  proceedings  be- 
fore the  Sheriff  the  Lord  Ordinary  directed  the  Sheriff  to  de- 
c-tie in  his  favour.  As  for  the  other  proceedings  before  tbe 
Sheriff,  wherein  he  decid<:d  against  the  appellant,  and  the 
Loid  Ordinary  did  not  alter  his  interlocutor,  the  costs  of 
these  must  still  be  paid  by  him,  the  appelant;  but  he  is 
tu  pay  none  of  the  costs  of  the  first  advocation ; — of  the 
second  advocation,  wherein  tbe  Lord  Ordinary  reversed  the 
Sberiff*s  iuferlooutor^  no  costs  were  awarded  against  tbe  ap- 
pellant, nor  ought  be  to  receive  any  costs  from  the  respon- 
dent for  that  advocation.  But  the  Court  of  Session  has  made 
the  appellant  pay  the  costs  of  tbe  application  to  them  against 
the  Lord  Ordinary's  interlocutor,  and  of  those  costs,  he  must  of 
course  be  freed  ;  but  he  is  to  receive  no  costs  from  the  respon- 
dent for  that  application.  The  question  of  costs,  therelbre, 
is  now  disposed  ol'  here,  with  the  exception  of  tbe  costs  of  the 
proceedings  before  tbe  Sheriff  previous  to  the  first  advocation. 
Those  costs  must  go  back  to  the  auditor,  with  this  instruction, 
tbat  be  is  to  allow  tbe  appellant  bis  costs  of  such  proceedings 
before  the  Sheriff  as  tbe  Lord  Ordinary  found,  by  his  first  re- 
rait,  ought  to  have  terminated  before  the  Sheriff  in  the  ap- 
pellant's  favour,  and  that  be  shall  allow  the  resiiondent  bis  costs 
of  such  parts  of  tbe  process  before  the  Sheriff^as  were,  accord- 
ing to  tbe  Lord  Ordinary's  first  interlocutor,  -considered  to 
have  terminated  properly  in  tbe  respondent's  favour. 

The  interlocutor  appealed  from  was  then  reversed, 
and  the  case  remitted,  with  instructions  to  adhere  to 
tbe  Lord  Ordinary's  interlocutor,  subject  to  special 
instructions,  in  the  terms  above  mentioned,  as  to  costs* 

Thomas  Deans,  AppeUani's  Solicitor, — Richardson  and  Con-> 
nell,  UetpcndenCt  Soiicitor»,^G.D,] 

lith  Mat^  1835. 

House  of  Lords. — (G.  D.) 

No.  406. — James  Corbbtt  Porterfielo,  Aj^Uant^ 
,  V,  Mas  Jkan  PAT£fi$ov  or  Howd£m's  Tkustsbs, 
Respondents* 

Hntail — Clause— Provisioos  to  Children— CTiuiffr  a  Uriet  entail 
CQfUainimg  prohibitortff  irrilantt  and  retolulioe  clautei  agaiiut 
contraeliug  debit,  j^r.,  *'  but  excepting  and  reteningf  furth  and 
from  the  said  clause  irritant,  full  power  and  liberltf**  to  the 
heirs  of  tailzie  to  take  on  debitor  the  provision  of  their  *^ younger 
children,  not  exceeding  three  years*  free  rent  of  the  lands  and 
others  firesaidf  after  deduction  of  liferents  and  real  debts,**  4f^« 
<^Beld  (affirming  tbe  judgment  of  tbe  Court  of  Session),  that 
the  heir  in  possession  might  grant  provisions  to  hit  younger 
children  to  the  extent  of  three  year ^  free  rent,  payable  at  the  first 
term  after  the  failure  of  heirs-male  of  his  body,  when  the  lands 
thiiuld  devolve  on  an  heir  not  descended  of  him  s  and  that  the 
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parties  in  right  of  the  provisions  migl[t  recover  the  same  from 
the  heir  in  possession,  not  descended  of  the  granier,  against  whom 
eeclion  wts  brought,  with  interest  from  the  time  the  pruvinons  feK 
due,  aUhou:^h  that  heir  had  net  succeeded  to  the  lands  at  the 
time  tite  provision  s  became  payable. 

By  deed  of  entail,  dated  in  October  1721,  Alex- 
ander Porterfield  conTeyed  to  his  eld/est  son  William, 
and  the  heirs  of  the  marriage  between  him  and  Julian 
Steele,  whom  failing,  to  the  other  heirs  therein  roen- 
ticineJ,  the  lands  of  Duchall,  Porterfield  and  others. 
Tbe  deed  contained  prohibitory,  irritant,  and  reso- 
lutive clauses  against  altering  the  order  of  succession, 
burdening  or  impignorating  the  estate,  contracting 
debts,  or  doing  any  other  act  or  deed  whereby  the 
estate  roifflit  be  "  adjudged,  evicted,  or  become  cada- 
ciary,  eschesit,  or  coiifiscate,  excepting,  as  is  after  ex- 
cepted." Tlie  exception  here  referred  to,  allowed  the 
heirs  of  tailzie  to  grant  liferent  iufeftments  to  their 
wives  or  husbands,  not  exceeding  one  free  third  pari 
of  the  lands,  and  also 

"  excepting  and  reserving  forth  and  from  tbe  said  claase  irritant, 
full  power  and  liberty  tu  the  said  William  Porlerlield,  and  tbe 
beii's-mii^e  of  his  body,  or  the  other  beirs-male  of  the  body  of 
tbe  said  Ak'xinder  Porterfield,  or  the  other  heirs  of  tailzie  above 
mentioned,  to  contract  and  take  on  debts  for  the  provision  of 
their  younger  children,  not  exceeding  three  years*  free  rent  of  tbe 
lands  and  others  foresaids,  after  deduction  of  liferents  and  real 
debts,  and  tbe  annualrent  of  personal  debts ;  and  also  to  contract 
and  t;ikeon  for  jii^t  and  necessary  causes,  tlie  sum  of  6000  marks 
therewith,  at  least  with  as  much  of  said  6000  merks  as  shall  be 
oncontracted,  and  the  estate  not  effected  with  for  the  time,  so 
that  tbe  debt  to  be  Qontracted  by  them,  and  wherewith  they  may 
burden  and  Hffect  the  saids  lands,  shall  never  exceed  6000  merks 
at  one  tine,  and  three  yeai-s*  free  rent  of  the  land  and  others 
foresaids,  after  deduction  of  liferents  and  real  debts,  and  tbe  an- 
nualrent of  personal  debts." 

It  was  further  provided,  and  appointed  to  be  en- 
grossed in  the  infeftments,  charters,  &c.  of  the  lands, 
that  if  any  apprising,  adjudication,  or  other  diligence 
should  be  led  against  the  estate  for  the  said  provisions, 
the  heir  of  tailzie  in  possession  for  the  time  should 
be  bound  to  purge  the  said  diligences  within  three 
years  before  the  expiry  of  the  legal  thereof,  under  the 
pain  of  forfeiture,  &c. 

Alexander  Porterfield,  the  entailer,  died  in  1743, 
and  was  succeeded  by  William  the  institute,  who  died 
in  1752,  and  was  succeeded  by  his  nephew  Boyd 
Porterfield,  who,  on  1 4th  April  1791,  granted  a  bond 
of  provision,  narrating  the  entail  and  the  rental  of 
the  estate,  and  binding  himself,  and  the  heirs  of  tailsie 
succeeding  to  him,  to  pay  to  his  third  and  fourth 
daughters,  theceia  named,  equally  between  them, 
and  their  heirs,  executors,  and  assignees,  £2400  Ster- 
ling, 

**  and  tbat  at  the  first  term  of  Wbitsnndav  or  Martinmas  next 
after  my  death,  in  case  I  shall  happen  to  die  without  heirs-male 
of  my  body,  or  if  I  shall  leave  beirs-male  of  my  body,  who  shall 
succeed  to  me  in  my  said  taillied  lands  and  estate,  but  shall  there- 
after fail,  then  at  tbe  first  term  of  Whitsunday  or  Martinmas 
next  after  the  death  or  failure  of  the  last  of  the  beirs-male  of 
my  body,  together  with  ^480  money  foresaid  of  penalty,  in 
case  of  failure,  and  the  legal  interest  of  tbe  said -principal  sum 
from  the  said  term  of  payment  thereof,  during  the  not  payment 
of  tbe  same.** 

Boyd  Porterfield,  the  grantor  of  this  bond,  died  in 
1793,  and  was  succeeded  by  his  son  Alexander,  who 
possessed  the  entailed  estate  till  his  death  in  1B16| 
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when  a  eompelition  arose  between  the  appellant's  late 
father  and  Sir  Michael  Shaw  Stewart,  which  resulted 
in  a  judgment  pronounced  in  favour  of  the  appellant, 
after  the  death  of  his  father,  under  which  the  appel- 
lant obtained  possession  of  the  estate  in  1 82 1,  but  the 
question  of  title  was  not  finally  set  at  rest  till  a  judg- 
ment of  the  Hoase  of  Lords  in  1831,  np  to  which  date 
.the  respondents  alleged  that  the  estate  stood  in  such 
a  situation  tliat  the  bond  could  not  be  made  etfectual. 
In  1832,  the  right  of  Boyd  Porterfield's  daughters 
to  the  bond  was  transferred  to  the  respondents,  who 
brought  the  present  action  against  the  appellant,  as 
heir  of  entail  in  possession  of  the  estate,  for  payment 
of  the  principal  sum  of  £2400,  with  interest  since 
IVTartinmas  1815.  The  respondents  pleaded, — I.  That 
the  bond  being  granted  in  terms  of  the  permissive 
clause  in  the  entail,  was  binding  on  the  appellant, 
Both  as  to  principal  and  interest. — II.  That  the  ap- 
pellant was  not  entitled  to  plead  bona  Jide  consump- 
tion of  the  rents,  in  defence  wholly  or  partiaUy  against 
the  claim. 

The  appellant  pleaded, — I.  That  the  bond  not 
having  been  granted  in  the  fair  exercise,  but  in  eva- 
sion of  the  permissive  cfaose  in  the  entail,  was  inef- 
fectual against  the  appellant. — II.  That  the  sun  con- 
eluded  for  exceeded  three  years'^ free  rent  of  the  estate, 
as  at  the  date  of  the  bond,  to  which  amount  it  ought, 
in  any  view,  to  be  restricted. — HI.  That  the  appellant 
could  not  be  liable  for  interest  on  the  bond  prior  to 
his  succession  to  the  estate. — IV.  That  the  appellant 
could  not  be  liable  for  interest  since  his  succession, 
»te 'respect  tlie  rents  were  bona  fide^  percept i  et  con- 
tumptr. 

Lord  Fallerton,  Ordinary,  on  7th  December  1833, 
repelled  all  the  pleas  statea  in  defence,  except  the  se- 
cond ;  and  in  respect  that  plea  involved  a  question  of 
fact,  ord<>red  the  case  to  the  roU,  that  parties  might 
state  bow  they  propose^  to  ascertain  the  fact.  To 
this  interlocutor  the  Court  (First  Division),  on  27th 
June  1834,  adhered  ;.vJde  ante^  Vol.  VI.,  p.  413. 

The  appellant  appealed^^  but  the  ^udgpments  were 
aflirmed,  with  costs. 

Moncrieffftnd  YfthtXertJ^ppeUanCt  Solititor^ — SpeCtiswoode 
and  Robertson,  RcMpondents*  SoiicHort,-^[G.  />.] 

I5ih  May  1835. 
lIoosE  OF  Lords. — (6.  D.) 

No.  409. — WfhLiAM  Jeffrky,  Sm.(Ci)TH ill's  Trits- 
tee).  Appellant,  v^  Hbnrv  Paul,  Respondent. 

Trust  —  Bmikrapt  —  Seqaestration  -«  Heritable  Bond —  Three 
trtuteei,  io  Shorn  certain  kerituble  sudfecis  had"  beert  corweifed, 
with  a  power  oftaie,  in  relief  of  obligation t  undertaken  by  them, 
liavine^  in  a  disposition  of  part  of  the  sulffect$i  granted  in  their 
character  of  trustees,  declared  jCdOOO  of  the  price  to  be  a  real 
burden^and  afterwards  taken  a  bond  for  thiU  sum,  payable  to 
them  privatis  nominibuB,  their  heirs  and  assignees^  but  without 
discharging  the  real  burden ;  having  taken  a  bond  for  j€400 
(part  of  the  price  of  a  second  portion  of  the  trust  sulffeetsj,  as 
for  cash  instantly  advanced,  payable  to  them  privatia  nominibon, 
their  heirs  and  assignees;  and  having  taken  a  bond  for  £1925, 
part  of  the  price  of  a  third  portion  of  the  subjects,  payable  to 
I  hem  in  their  character  of  trustees — 6n  ali  of  i§kich  bonds  infeft" 
vrents  follom'd ;  a»d  one  of  the  trustees  having  thereafter  been 
setfuettralert,  atui  an  action  of  adfudication  having  been  brought 
by  the  eolvenl  trustees,  to  have  the  three  bonds  atljmdged  to  them 
Mu  extinction  of  the  outstanding  obligations  of  the  trust,  and  in 


order  to  eqtudite  the  superadoanees  made  by  tkem,  taUcft  gnaty 
etceeded  tke  ddvaneet  made  by  the  bankrupt  truttte'^Held,  1. 
(  Reveraing  the  jnd^ment  of  the  Court  of  Session),  that  tke 
creditors  on  the  setfuesMded  tsisUe  of  the  hankritpt  tmtstee  vere 
entitled  to  a  third  of  the  JC400  bond,  at  appearing  6n  the  fate 
of  the  records  to  have  been  vested  in  the  bankrupt  and  his  co- 
trustees  privatfs  nominibna.  2.  (AffirninKthe  judgment  of 
the  Court  of  Session)  Mai  Me  bonds  for  £9000  and  £1925 
felt  to  be  applied,  in  the  first  place,  JH  ertinction  of  the  onf/tonf* 
ing  oMigations  of  the  trust' estate,  and,  in  the  second  plate,  U 
r^ufofthe  superadvances  of  the  solvent  trusteeu 

In  1819,  Mr  Harley,  with  consent  of  certun  partiei^ 
disponed  his  whole  heritable  and  moreable  property 
to  James  Ccfok,  John   M'Garin,  Thomas  Graham, 
Archibald  Cuthill,  and  Robert  Moffat,  in  trnst,  for 
the  purpose  of  being  sold,  and  the  prices  applied  in 
relief  of  certain  adranees  and  obligations  come  under, 
or  to  be  come  under  by  them,  in  enabling  him  to  settle 
with  hfs  creditors  by  composition  and  otherwise,    h 
1820,  M*Ga?in  retired  from  the  trust,  and  was  sue- 
ceeded  by  Mr  Henry  Paul,  accountant,  who  was  also 
appointed  factor  under  the  trust,     in   1821,  Grahan 
and  Moffat  were  sequestrated,  and  in  February  1822, 
Harley  was  ako  sequestrated,  at  which  period  die 
only  solrent  trusteer  were  Messrs  Cook,  Cuthill  and 
Paul,  to  the  latter  of  whom  Messrs  Cook  and  Cuthill 
had  become  personally  bound  in  relief  of  all  his  obli- 
gations undertaken  for  the  trust.     In  July  1832/ 
Messrs  Cook,  Cnthill  and  Paul  sold  part  of  the  trait 
snbiectsto  Mr  Garden  for  £15,500,  in  payment  of 
which  Garden  conreyed  booses  to  them  to  the  raW 
of  £12,500,  and  for  the  balance  of  £3000;  with  £60 
of  interest,   he  granted  his  promissory-note  at  six 
months*  date,  whereupon  they  executed  a  disposition 
in  his  faronr,  which  bore  Do  be  granted  in  their  cha- 
racters of  **  only  acting  trustees  for  the-  creditors  sf 
WiUiam  Harley,"  and  declared  the  £306O»  for  which 
the  proitiissory-note  had  been  granted,  to  be  is  real  lien 
and  burden  on  the  property,  and  as  such  to  be  en- 
grossed in  the  infeftment  to  foUow  thereon,  whieh 
was  accordingly  done.    The  promissory-note  not  bar- 
ing been  retired  when  due,  Mr  Garden  granted  a  bond 
and   disposition   in   security  over  the  property  for 
£3000.     This  bond  and  disposition  in  security  bore 
to  be  granted  a»  for  »  sun  instantly  advanced,  ssd 
was  made  payable  to  Messrs-  Cook  and  Cvthill,  their 
heirs  and  assignees,  without  saying  any  thing  of  their 
character  of  trustees,  but  a  separate  letter  was  st 
same  time  subscribed  by  them,  acknowledging  that 
the  bond  was  granted  for  the  contents  of  the  pro- 
missory-note, and  obliging  themselTOs,  when  that  note 
should  .be  pard',  to  discharge  the  bond. 

The  hoitses  which  the  trustees  had  takteh  from  Gar- 
den in  part  payment  of  the  property  sold  to  him,  were 
disponed  by  them  to  various  persons^  and  the  prices 
received  were  applied  in  extinction  pro  tmnto  of  thsir 
advances  under  the  trust.  One  of  the  said  hoosei 
was  sold  by  them  to  William  Ewing  for  £^50 ;  for 
£^0  of  which  sum  E^ing  granted  a  bond  to  Cook, 
Cuthill  and  Paul,  over  the  house.  This  bond,  how- 
ever, did  not  narrate  the  transaction,  bet  bore  to  be 
granted  in  security  of  £400  instantly  advanced,  and 
was  made  payable  to  the  said  three  partiea  (without 
reference  to  their  character  of  trnsteea),  and  to  their 
heirs,  executors  and  assignees. 
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The  trafiteeg  farther  sold  and  conveyed  to  Garden 
tertlkin  heritable  snbjectt  at  Enoch  Bank,  Glasgow, 
at  a  price  which  amonnted,  as  at  81  Bt  December  1825, 
to  £l027,  0.  1.  Sterling.  In  secnrity  of  thi«  snm. 
Garden  granted  to  Cook,  Cnthill  ana  Panl,  a  bond 
and  disposition  in  security,  which  was  made  payable 
tfi  them  **  as  only  acting  trustees  for  llie  iSreditors  of 
WmniA  Harlev." 

After  these  deeds  were  granted,  Cnthill  became  in- 
solvent and  absconded.  At  this  time  it  appeared, 
from  a  state  made  up  by  Mr  Paul,  that  Cotbiir^  ad- 
vances on  account  oF  the  trust  amounted  to  £6826, 
Cook's  to  £17,959,  and  Paol's  to  £2745,  and  that  there 
l^ere  also  outstanding  obligations  against  the  trust 
flYnonnting  to  £6693,  whife  the  only  tralit  property  to 
meet  all  Uiese  debts  and  obligations  consisted  or  Clie 
foresaid  three  heritable  bonds.  Messrs  Cook  and 
Paul,  on  the  ground  that  Cook  and  Cuthill  were  con-' 
juncUtf  liable  for  all  the  trust  obligations,  brought  the 
present  action  of  adjudication  for  the  purpose  of- hav- 
ing the  said  thr^e  heritable  securities'  adiiidged  to 
them  in  extinction  of  the  remaining  triist  obligations, 
and  in  order  to  equalize  the  respective  advances  and 
obligatiojDS  of  Messrs  Cook  and  Cnthill.  This  lictidir 
Was  opposed  by  the  appellant  Mr  Jeffrey,  the  trustee 
on  Cuthiirs  neqiiestrated  estate,  who  pleaded  in  limine^ 
That  the  pursuers  of  the  action  were  not  strictly  speak- 
ing trustees  of  Harley,  the  trust  created  by  him  having 
sUostantially  come  to  an  end ;  and  that  there  were  no 
grounds  stated  relevant  to  support  the  general  con- 
clusions of  relief,  nor  did  the  summons  set  forth  the 
trust-deed  of  181'9.  The  Lord  Ordinary  rescirved  the 
dilatory  defences ;  and  after  %  record  had  been  closed, 
His  Lordship,  oh  8th  March  1831,  found*  that  there 
were  no  grojinds'  stated,  on  which  the  pursuers  of  the 
action  could  be  found  entitled  to  any  thing  more  than 
H  rateable  share  of  the  funds  libelleo,  iti  proportion  to 
tlie  respective  advance  of  th^'  parties;  anq  thelrefore 
fomid  that  effect  could  not  be  given  to  tlie  Conclusions 
of  the  action,  and  dismissed  the  same.  The  Court, 
on  29th  November  1881,  recalled  this  interlocntori 
slistained  the  action,  and  remitted  to  the  Lord  Ordi- 
nary to  hear  parties^ as  to  the  amount  of  the  advimces 
ruaae,  and  to  proceed  farther  thereanent  as  should  be 
just;  (vide  aniCf  VoL  IV.  p.  149,)  A  report  ^bb 
then  oDtained  from  .an  accountant,,  to  the  effect  that 
the  state  miade  up  by  Mr  Paul,  of  the  advances  of  the 
parties.  Was  snbstanti^lly  correct ;  and  in  the  mean 
timie,  Mr  Coo^  haring  died,*  Mr  PilqI,  in  virtue  of  it 
trust  assignation  obtained  from  him,  was  sisted  in  his 
room  as  sole  pursuer  of  the  action.  The  defences  on 
the  merits  were  in  sfibstance,— 1.  That  the  bonds,  and 
partteolarly  the  one  for  £3000  and  the  one  for  £400, 
were  granted  to  tlie  parties  to  whom  they  were  lAade 
payable,  pHvalis  nominibus,  without  reference  to  their 
character  of  trustees,  and  therefore  that  the  appellant 
Jeffrey,  as  trustee  on  CnthilPs  seduestrated  estate, 
was,  in  virtue  of  the  adjudication  m-  his  favt>ur,  ob- 
tained in  1827,  vested  with  the  right  to  a  third  of  the 
two  securities  fo;*  £400  and  £1927,  and  to  a  half  of 
the  security  for  £3000,— Cutliiirs  right,.as  transferred 
by  the  act  of  sequestration,  nut* being  affected,  in  the 
persons  of  the  creditors,  by  any  latent  qualifications 
not  ap|>oaring  on  the  face  of  the  records.    2^  That 


supposing  the  three  bonds  to  be  held  to  form  part  of 

a  subsisting  trust-estate,  the  only  principle  on  which 

they  dould  be  apportioned,  was  the  allocation  of  themr 

among  the  trustees,  pro  rata  of  their  several  advances 

and  obligations  on  account  of  the  trust.     3.  That  any 

claim  competent  against  Cuthill,  at  the  instance  of 

Cook  and  Paul,  was  only  personal,  an4  fell  to  be 

rankiad  pari'  pds^u  with  the  claims  of  Cnthill's  other 

creditors. 

On  4th  March  1834,  Lord  Mackenzie,  Ordiriary, 

found  that  the  sums  contained  in  the  three  securities 

libdled,  were  applicable  preferably  for  payment  of 

any  balance  dde  to  Paul,  both  in  his  own  right  and  in 

right  of  Cook,  in  so  far  as  Cook*s  advances  exceeded 

those  of  Cuthill,  as  also  for  payment  of  the  outs'taitd- 

i^g  debfs  of  the  tmht,  iin&  in  that  view  decerned  in 

terms  of  the  libel,  with  expenses.     On  a  reclaiming 

note  for  Jeffrey,  the  Court  (Second  Division),  on 

11th  June  1834, 

'*  Find  that  the  Rums  contaiiifid  in  the  secoritla^  are  appli- 
cable, in  the^r«^  place,  for  payment  of  the  outstanding  debts  of 
tbe  trust ;  iu  the  ttcond  plare,  in  relief  and  repaynnent  of  any 
•operadvancea  made  by  James  Cook ;  and.  in  the  third  place, 
for  any  bsAan^  due  to  tbe  pursuer,  Henry  Paul,  in  bia  qwsk, 

S'^ht;  i^nd  with  this  yariatidn,  adhere  to  the  interlocutor  of  the 
ord  Ordinary  submitted  to  review  t   Further,  find  additional 
expenses  due,**  tic, 

Jeffrev  having  appealed  against  the  said  interlpco- 
tors  of  the  Lord  Ordinary,  and  against  the  interlocn^ 
tors  of  the  Court  of  29th  November  1881,  and  11th 
June  1834, 

Lord  Brougham  wA  n5th  May  1835),— My  Lords,  in  tUi 
case  it  appeared  to  your  LordshipSj^  in  the  course  of  tbe  argu- 
ment, that  there  were  three  claims^  ifi  respect  of  which,  or  in. 
respect  of  Mr  Jeffrey's  righl'  to  wbicb*  as  standing  \w  Mi^ 
Cuthill's  shoes^  tbe  (question  arose  ;•^-ofae  wks  the  suin  of  jB1027«' 
one  of  JG3400,  and  one  of  a  smaller  sunf  of  iC40(r.  <  I*  had  aome 
doubt  of  tbe  soin  of  ^3400,'  and  much  gfeater  doiiibc  respecting 
tbe  j6400.  My  doubts  respecting  ibe  j6840Q  were  fnudi  re- 
moved in  the  course  of  the  argument  on  the  par^  of  the  respon- 
dent, and  on  further  consideration,  have  been  entirely  done  away, 
and  1  ani  entirely  prepared  to  recommend  to  jout  Lordships  to 
affirm  tbe  decree -as  to  the  rateable  share  or  JC3400,  and  tbe 
ifiteabfe  sbartf  of  tbe  i^l90d  ^  but  I  still  chink,  and  Thave  seen, 
nothing  to  remove  the  impression- upotf  my  mind  at  tbe  close  of 
tbe  argument,  that  the  decision  .mi|8t  be,  altered  as  |o  tbe  rate- 
able share  of  the  sum  of  j64Q0.  I  said  I  would  look  into  it,  for 
the  reasons  I  then  gave,  and  if  I  did  not  find'iny  difficulty  re- 
moved, I  should  recomlnend  to  your  Lordships  tb  affiyrm  the  de- 
cree, with  that  exieption^  and  lo  declare  that  the  pursuer  was 
entitled  to  one*third  of  the  sum  of  iS400,  anA  One -third  of  the. 
sum  of  ^£-133,  with  interest/  making  for^y  odd  pounds;  making 
altogether,  a  sum  of  about  ^176.  I  hav^  put  down  the  exact 
figures*  and  will  state  them  in  the  order ;  and  with  that  excep- 
tion, I  ofioye  your  Lordships  that  this  decision  be  affirmed. 
The  consequence  of  that  judgment  of  your  Lordships  will  be„ 
that  there  can  be  no  costs  of  this  appeal, — ^that  the  decree  below 
must  be  altered,  in  so  far  as  there  were  costs  given,  and  that 
tfaei^  most  be  no  costs  given  against  the  appellant. 

The  interlocutors  were  accordingly  affirmed,  in  so 
far  as  related  to  the  application  of  the  £3000  and: 
£1927  bonds,— altered  as  to  the  £400  bond,  the  third 
of  which  was  found  to  belong  to  the  appellant, — ^and 
also  altered  as  to  costs,  which  were  found  due  to  nei* 
ther  party  Th'^the  Court  below,  nor  in  the  appeal. 

Alexander  Dobie,  AppellafU^s  SoUci.or, — Tboiiiaa  Deans,  12^-' 
tlfondenCt  Solicitor, — [CJ),] 
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House  on  Lords. — ( 6.  D. ) 

No.  410. — Frsdbrick  6te  and  Company,  AppeUanlt^ 
V.  Samuel  James  Hallam,  Respondent, 

Arbitration  —  Submission— Clause— Expenses — Cireumitancet 
in  which  an  action  of  count  and  reckorung  being  brought,  con^ 
eluding  for  J6500>  w  such  other  turn  as  thonld  be  found  to  be 
the  balance  due ;  and  the  action  having  beenjudicialljf  referred f 
with  a  declaration  that  the  referee  should  ordain  the  losing  party 
to  pay  all  costs ;  and  ihe  re/eree  having /bund  the  pursuers  m- 
titled  to  j£4,  3.  11^.*  as  the  balance  unaccounted  for  on  Irans^ 
actions  to  the  amount  of  J^45,542,  but  at  Mimetime  declared  the 
pursuers  to  be  the  losing  parties  and  liable  in  exjtenses — Hel*l 
(affirming  tbe  judgment  of  the  Court  of  Session)  that  the 
award  was  not  ultra  vires,  and  fell  to  be  sustained  g  but  declara^ 
tion  added  (by  tfte  House  of  Lords),  that  the  judgment  sJiould 
not  be  drawn  into  a  f^recedent,  on  the  general  meaning  of  the 
words  "  loiing  }*artyJ* 

Hallam  managed  the  London  Genuine  Tea  Com- 
pany at  Ko.  20,  Waterloo  Place,  Ediiiburg^li,  for  th^ 
appellants,  from  July  1827  to  30th  November  1829, 
when  be  was  abruptly  superseded  by  a  Mr  Tress,  to 
lybom  he  paid  over  x44»  19.  2.,  the  balance  of  cash  on 
band.  Hallam  thereafter  opened  an  extensive  tea  shop 
at  1^0.  9,  Waterloo  Place.  In  February  1 830,  the 
appellants  brought  an  action  of  count  and  reckoning 
against  Hallam,  concluding  for  £500,  or  whatever  sum 
should  be  found  to  be  the  balance  due  to  them.  In 
the  record,  the  appellants  cliarged  Hallam  with  coU 

E^ble  negligence  or  embezzlement,  and  claimed  from 
im,  in  particular,  £76,  10s.,  as  deficiency  of  stock 
unaccounted  for — £16,  11.  5.,  as  deficiency  on  book 
debts — £1  of  cash  unaccounted  for,  and  £6,  3.  1.,  as 
cash  overpaid.  Hallam  admitted  his  liability  for  the 
£6,  3.  1.,  of  which  he  tendered  payment,  and  also  for 
tlie  £l,  which  he  explained  was  a  Scotch  note  received 
in  London,  and  forwarded  by  the  appellants  to  Edin- 
burgh, and  which  had  been  omitted  to  be  entered  in 
the  cash-book.  The  appellants  at  'first  obtained  a 
verdict  against  Hallam  for  £84',  as  being  (according 
to  the  evidence  of  an  accountant,  adduced  as  a  witness 
ioT  the  appellants)  the  amount  of  errors  or  omissions 
during  Hallam*s  management,  in  the  course  of  which 
the  sales  made  by  him  amounted  to  £45,542 ;  but  a 
new  trial  having  been  granted,  the  parties,  after  a 
jury  h^d  been  impannelled  on  7th  January  1833,  en« 
tered  into  the  following  reference  : 

**  Tbe  parties  agree  to  withdraw  a  juror,  and  to  refer  the  case 
to  Mr  Jumes  Brown,  accountant,  whom  failing,  to  Mr  Thomas 
Bubertson,  accountant ;  it  being  understood  that  tbe  referee  it 
not  only  to  ascertain  the  balance  due  bj  tbe  defender  to  the  pur- 
suers, if  any,  but  also  to  settle  all  questions  of  Imbility,  and  that 
the  losing  party  is  to  be  ordered  by  tbe  referee  to  pay  all  tbe 
costs.** 

Mr  Brown  pronounced  an  award,  finding 

*'  that  the  defender  is  liable  to  the  pursuers  for  certain  imma- 
terial errors  or  omissions  in  the  books  which  were  under  his 
charge,  und  which  he  has  failed  to  explain  to  my  satisfaction, 
amounting  the  said  articles  to  £\  3.  11^.  Sterling,  on  which 
sum  I  consider  interest  to  be  due  since  the  30tb  duy  of  Novem- 
ber J82I9  years.  I  think  it  fair  to  add,  that,  keeping  in  view  the 
extirnt  and  mHgnitude  of  the  business  under  the  defender's  charge, 
the  errors  and  omissions  above  alluded  to  are  less,  in  my  opinion, 
than  might  reasonably  have  been  anticiputed  ;  and  considering 
on  the  whole  matter  the  pursuers  to  be  the  losing  party,  I  order 
them  to  piiy  all  the  costs.** 

The  Court  (Second  Division),  on   ISth  January 


1834,  ijiterponed  their  authority  to  (be  mward ;  de- 
cerned in  terms  thereof,  and  appointed  Hallam  tp 
lodge  ao  account  of  expenses,  which  were  afterwards 
t^ed  at  £693,  16.  8.,  and  decerned  for. 

6ye  aod  Company  appealed,  on  tbefproond  tliat  the 
award  of  the  rel'eree  was  ultra  vires,  and  therefore 
ought  not  to  hare  been  sustained  by  the  Court. 

Lord  Brougham  said  (on  12th  May  1833), — My  Lords,  it 
will  be  a  most  unfortunate  thing  indecNl,  if,  upon  further  consi- 
dering the  proceedings  in  this  case,  which  took  place  in  the 
Court  below,  I  ^bould  be  of  opinion  that  I  ought  to  advise 
your  Lordships  to  send  this  case  back  to  the  Court  below,— 
that  is,  that  thejudgmentof  that  Court  should  be  reversed,  which 
interposes  tbe  authority  of  the  Court,  in  order  to  give  validity 
to  the  decision  of  the  arbitrator,  because  it  cannot  end  here,  but 
tbe  dispute  will  continue  between  the  parties,  and  the  inevit- 
able result  must  be,  that  which  I  will  point  out,  (it  is  impos- 
sible  to  be  otherwise).  The  argument  of  the  appellant  here  is, 
that  the  arbitrator  had  not  the  power  to  exercise  any  discretion 
upon  the  costs,  and  that  he  had  no  right  to  order  tbe  costs  of 
the  defender  to  be  paid  by  tbe  pursuers.  They  who  are  counsel 
for  the  appellants  say  it  is  quhe  unnecessary  for  them  to  con- 
tend on  their  behalf  any  thing  further  than  that,  for  that  is  suffi- 
cient, they  say,  to  set  aside  the  judgment  of  the  0>urt,  wbicb 
validates  the  award  of  the  arbitrator,  and  confirms  it.  For,  «siy 
they,  it  is  unnecessary  for  us  to  go  further,  than  to  show  that 
the  arbitrator  exceeded  the  bounds  of  his  authority,  by  directing 
us,  the  appellants,  to  pay  the  costs.  But,  nevertheless,  it  is  per- 
fectly clear,  that  though  that  may  be  sufficient  to  carry  them 
through,  and  enable  them  to  obtain  a  reversal  of  this  judgment, 
they  have  no  ground  upon  which  to  prevail,  by  the  force  of  tbeir 
argument,  on  the  construction  of  the  reference  of  the  award,  with^ 
out  prevailing  a  great  deal  further.  They  have  just  as  good  a  right 
to  take  the  second  step,  which  they  do  not  now  take,  as  to  ta^e 
the  first  step  which  they  are  now  taking.  They  have  as  good  a 
title  to  have  the  arbitrator's  bands  tied  up,  and  the  Court  to  say 
the  arbitrator  ought  to  have  directed  the  costs  to  be  paid  bj  the 
defender  to  tbe  imrsuers,  as  to  say  that  he  had  no  authority,  iaa^- 
much  as  his  hands  were  tied  up,  and  he  ought  not  to  havie 
ordered  the  costs  to  be  paid  by  the  pursuers.  No  distinction  can  be 
taken  between  tbe  two  parts  of  the  argument ;  and  what  is  good 
for  tbe  argument  upon  the  one  case,  is  as  good  upoo  the  other. 
Now,  my  Lords,  of  this  I  am  quite  clear,  that  if  this  case  goes 
back  to  the  Court  of  Session,  unless  their  Lordships  shall  have 
changed  their  opinion,  they  have  but  one  course  to  take.  Tbe 
Court  below  distinctly  state,  and  all  the  Judges  in  one  voice 
•ay  (the  arbitrator,  indeed*  may  be  a  different  man,  if  it  goes  to  ar- 
bitration again,  and  that  therefore  signifies  less,  but  all  tbe 
learned  Judges  say)  not  only  that  the  costs  must  not  be  paid  by 
the  defender  to  the  pursuers,  but  that  the  defender  has  a  right  to 
be  paid  the  costs  by  the  pursuers,  and  they  have  the  discretion  io 
their  breasts,  and  they  alone  have  the  discretion,  whether  it  goes 
to  a  jury  or  to  an  arbitrator  upon  the  question  of  costs,  unless 
tbe  hands  of  the  arbitrator  be  voluntiirily  tied  up  by  the  terms  of 
(his  submission  ;  that  is  clear.  Now,  is  there  any  likelihood  that 
tbe  learned  Judges  will  alter  that  clear  opinion  which  they  hare 
arrived  at?  No  ;  because  nothing  that  has  been  said  here  will 
make  them  alter  that  opinion  ;  for  nothing  can  be  said  here  to 
indicate  that  they  were  wrong  upon  the  subject.  On  tbe  con- 
trary, if  I  look  into  this  case,  I  am  of  opinion  that  their  Lord- 
ships are  perfectly  right  io  determining,  that  if  the  arliitrator's 
bands  were  not  tied  up  by  the  terms  of  this  submission,  tbe 
costs  ought  to  be  paid  bv  tbe  pursuers  to  Mr  Hallam.  There- 
fore, as  far  as  any  thing  here  takes  place,  whatever  opinion  may 
be  arrived  at,  the  opinion  of  the  Court  taken,  will  be  fortber 
confirmed,  rather  than  altered  by  any  thing  that  passes  here. 
What,  my  Lords,  is  the  consequence  ?  This  that  has  been  done 
may  be  set  aside  ;  but  Mr  Hallam,  the  respondent,  if  this  case  is 
to  go  back,  will  find  (what  any  man  of  common  sense  will  see 
necessarily)  that  he  must  not  make  any  more  slovenly  re- 
ferences ;  perhaps  he  will  find  it  better  not  to  make  a  reference 
to^any  unlearned  tribunal,-^and  that  the  case  will  go  to  be  tried 
before  a  new  jury,  and  tbe  probability  is,  that  it  will  be  attended 
with  tbe  same  result ;  but  be  wUl  take  care  not  to  lie  up  the  baiMi» 
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of  the  Arbitrator,  and  to  make  the  costs  abide  the  event,  becau<;e 
be  knows  that  if  he  refuses  to  make  that  a  part  of  the  submission 
(and  no  man  can  compel  him  to  do  it),  he  will  leave  the  costs  in 
the  discretion  of  the  Court,  which  has  ezpre-^sed  its  opfnion 
(and  is  still  further  confirmed  in  its  opinion  by  what  has  passed 
here)  that  he  has  the  right  to  his  costs,  whatever  be  the  event 
or  his  reference.     Therefore,  if  there  be,  as  we  must  suppose 
there  is,  any  sense  left  in  him,  and  the  reference  has  not  con- 
fused bis  senses,  be  will  not  tie  up  the  hands  of  any  new  arbitra- 
tor ;  consequently,  it  must  in  the  end  come  to  this,  that  in  all  pro* 
bability  the  same  sum  will  be  found  due,  and  the  same  result  will 
take  place,  after  the  arbitration  which  has  taken  place  already. 
This,  my  Lords,  is  what  makes  me  consider  that  it  would  be  an 
unfortunate  thing  if,  upon  the  construction  of  this  slovenly  in- 
strument, I  were  to  say,  that  I  differ  from  the  Court  below,  and 
were  to  recommend  your  Lordsbips  to  reverse  the  decision. 
Nevertheless,  we  must  do  what  th£  law  requires ;  and  I  am 
by  no  means  prepared  to  say,  that  I  can  ap^ree  with  that  con. 
struction  (Twill  not  say  extraordinary  construction),  as  at  pre- 
sent advised,  of  this  instrument.     It  certainly  does  seem  very 
strong  to  say,  that  this  is  other  than  referring  it,  with  the  costs  to 
abide  the  event.  Tbey  refer  it  to  the  arbitrator,  to  ascertain,. /Srs/, 
whether  any  balance  is  due?  secondli/,  if  any,  what  is  due?  and 
ihirdii/f  they  agree  that  he  shall  order  that   he  who  is  found 
against,  shall  pay  tbe  costs  of  the  whole  proceeding.     That  is 
prima  facie  the  construction  of  this  instrument ;  but  if  I  can 
find  any  means,  under  the  peculiar  circumstances  of  this  case, 
of  getting  out  of  this  construction,    I  confess  that   I  shall 
most  readily  adopt  that  conrse.     J  shall  upon  no  account  advise 
your  Lordships  to  make  this  appellant  pdy  the  costs  of  this  ap. 
peal ;  that  tbe  respondent  in ust  lay  bis  account,  because,  though 
he  may  sav  that  he  has  soffered  bv  this  litigation  in  tbe  Court 
below,  and  that  it  is  a  great  hardship  upon  him  to  have  to  pay  the 
costs  of  this  appeal,  if  your  Lordships  affirm  the  decision  of  the 
Court  below ;  yet  whose  fault  is  that  ?     It  is  his  own  fault,  and 
he  has  himself  or  bis  adviser  in  Scotland  to  blame  for  choosing 
to  do  that  whieb  is  laid  to  this  appeal, — for  choosing  to  put  those 
words  upon  the  face  of  this  submission,  which  seem  to  be  liable 
to  one  construction,  when  they  are  liable  to  another.     He  can- 
not expect,  therefore,  to  get  the  costs  in  this  appeal,  whatever 
be  tbe  result ;  but  my  endeavour  will  be,  for  the  reasons  I  have 
given,  if  I  possibly  can,  to  recommend  your  Lordships  to  affirm 
the  decision,  which,  if  it  be  reversed,  will  only  lead  (that  is  a 
matter  mathematically  demonstrable),  and  can  only  lead  to  pre- 
cisely the  event  which  has  aTready  been  arrived  at,  namely,  the 
balance  of  £i ;  the  Court  will  find  against  Mr  Hallam,   and 
direct  the  costs  to*  be  paid  to  Mr  Hallam,  in  reference  to  tbe 
circumstances  of  this  veifatious  litigation.  When  I  say  that,  I  have 
great  difficulty  in  following  the  construction  taken  by  Mr  Black- 
burn and  Mr  Bailey,  and  by  tbe  Court  below.  My  difficulty  arises 
from  this  :  At  first  I  was  apt  to  think  that  '*  liabilities**  woofld 
have  carried  ns  tbroogb,  and  if  I  thought  that  that  argument  was 
quite  conclusive,  and  was  capable  of  no  answer,  I    think  it 
would  carry  us  through,  because  tbe  items  upon  which  this 
decision  has  gone  against  Mr  Hallam  not  appearing,  tbe  £500 
being  a  general  sum,  and  its  being  possible  that  those  item's, 
though  tbey  might  be  parcel  of  the  JC500,  yet  might  not  be  par- 
cel of  the  jCdOO.     I  think  that  possibility  would  have  been  a 
sufficient  ground  upon  which  to  hang  this  decision  of  the  Court  b?- 
low  confirming  the  award,  in  respect  of  this  construction;  that  is, 
suppose  I  could  arrive  at  Che  construction  of  the  liabilities  being 
referred ;  but  I  am  afraid  that  is  not  the  case,  because  there  are 
two  things  referred ;  first,  was  any  thing  received  which  has  not 
been  accounted  for  by  Mr  Hallam  ?  and  if  any  thing  was  re- 
ceived, was  he  liable  to  account  for  that,  though  he  may  not  have 
accounted  for  it  ?  And  I  am  not  left  to  conjecture  that  that  may 
have  been  the  case  in  tbe  minds  of  the  parties,  because  the 
pleadings  show  tbat  those  points  were  both  nisedj  and  severally 
raised,  and  tbat  be  defended  himself  in  two  ways:   first,  by 
proving  receipt,  and  proving  the  discharge  to  be  ene  and  the  same 
thing ;  and,  secondly,  admitting  that  there  is  a  receipt,  and  no 
discharge  for  that  receipt,  by  contending  I  am  not  liable.     Then 
iff  not  that  the  liability  referred  to  tbe  arbitrator,  when  that  ques- 
tion bad  been  raised  in  tbe  pleadings,  rather  than  according  to 
Mr  BUckbam*8  very  ingenious  argument.     Tbat,  my  Lords,  is 


my  present  impression.  I  wish,  however,  for  time  to  consider 
that,  as  well  as  other  matters ;  among  others  tbe  £6,  which,  at 
present,  I  think  is  displaced.  I  think  the  action  below  proceeds 
into  the  subject  of  the  two  actions  for  that  part  of  the  sum  of 
j£100  which  he  had  not  paid  into  "Court;  but  I  shall  look  into 
tbat  matter  with  the  disposition  that  I  have  stated,  to  strain  a 
point,  if  I  can,  in  favour  of  the  decision  of  the  Court  below. 

The  case  then  stood  orer  till  15th  May  1835,  when 

Lord  Brougham  said. — My  Lords,  the  next  case  to  which  I 
would  call  the  attention  of  your  Lordships,  is  that  of  Gye  p. 
Hallam  ;  one  of  as  great  perplexity  in  one  respect,  and  of  as 
much  hardship  on  the  part  of  the  respondent,  if  your  Lordships 
should  be  under  the  necessity  of  reversing  the  judgment,  as  I 
think  I  have  ever  seen  in  this  House  ;  because  it  is  perfectly 
clear  that  there  was  an  oversight  in  the  submission  to  reference. 
It  is  quite  clear  tbat  tbe  arbitrator  intended  to  find  that  Hallam 
was  the  winning  party,  and  that  Gye  was  the  losing  party,  and  it  is 
equally  clear  that  ihe  Cuurt  below,  in  whose  breasts  the  whole 
consideration  of  costs  rests,  intended  that  Gye  should  not  have 
bis  costs  paid  by  Hallum,  but  that  Hallam  should  have  his 
costs  paid  to  him  by  Gye,  though  a  smidl  sum  of  money  was 
awarded  by  tbe  arbitrator  to  be  paid  by  Hallam  to  Gye  ;  but  it  is 
unfortunately  the  case,  that,  according  to  the  strict  use  of  the 
words,  <*  the  losing  party**  must  be  the  man  who  has  the  sum  of 
^4,  fl.  8.,  or  some  such  sum  of  money,  awarded  against  bim. 
B>it  then,  my  Lords,  we  ought  to  consider  what  will  be  tbe  coo- 
sequence  if  you  reverse  this  judgment,  and  send  tbe  case  back,— 
the  litigation  will  be  endless.  This  arises  out  of  the  reference 
of  the  costs  to  the  arbitrator.  Supposing  a  reference  to  be  made 
again,  more  care  may  be  taken  in  getting  the  terms  of  the  rd- 
ference,  biitstill  tbe  result  will  most  probably  be  the  same, — that 
Hallam  shall  not  pay  Gye*s  costs,  but  the  eontrary.  It  is  clear 
that  Gye  is  at  Hallam's  mercy  as  to  the  terms  of  submission,  and 
if  he  will  not  submit  to  refer  on  Ilallam's  terms,  as  regards  tbe 
costs,  he  goes  before  a  jury.  Suppose  the  jury  find  a  verdict  for  tbe 
same  amount  for  which  the  arbitrator  made  his  award,  the  jury 
will  have  no  discretion  as  to  costs,  any  more  than  the  arbitrator. 
Then  it  comes  back  to  the  Court  of  Session, — the  Court  of  Ses- 
sion  alone  has  dominion  over  the  costs ;  now  tbe  Court  of  Session 
have  Already  given  their  opinion,  that  the  award  was  right;  and 
that  is  known, — tbe  case  would  not  go  to  the  other  Division  of 
the  Court ;  it  must  go  back  to  the  same  Division,  where  at 
once  the  same  opinion  will  of  course  1^  given  ;  so  that  if  tbe  ap. 
peliant  recovered  by  tbe  verdict,  because  the  respondent  would  - 
not  agree  to  submission,  without  leaving  the  costs  to  abide  the 
event,  though  be  got  a  verdict  for  tbe  same  sum  for  which  be 
bad  an  award  before,  that  would  not  give  bim  one  farthing  of 
costs ;  and  one  should  regret  if  it  did,  in  a  case  where,  on  a  mi- , 
nute  investigation  into  transactions  to  the  amount  of  ^640,000, 
there  has  been  an  error  to  tbe  extent  only  of  £A.  This,  my 
Lords,  befng  the  case,  though  I  am  perfectly  clear  tbat,  in  tbe 
construction  of  those  words,  '*  the  losing  party**  Wkis  the  party 
against  whom  tbe  sum  was  awarded,  I  am  of  op)nion  tbat  I 
ought  to  advise  your  Lordships  to  affirm  this  interlocutor,  with  a 
declaration, — tbat  declaration  being,  that,  in  the  peculiar  circum- 
'  stances  of  this  case,  your  Lordships  felt  It  to  be  right  that  it 
should  be  affirmed,  but  that  it  should  not  be  drawn  into  a  pre- 
cedent, as  to  the  import  of  tbe  words  *'  tbe  losing  party,'*  in 
other  cases  of  a  dissimilar  description  in  point  of  circumstances, 
lest  a  reference  to  this  case,  without  attention  to  its  peculiar 
circumstances,  should  lead  to  an  incorrect  result.  With  that  guard, 
and  with  tbe  security  arising  from  that  guard,  so  tbat  there  canr 
be  no  false  construction  put  upon  this  decree,  I  am  of  opinion 
your  Lordships  will  do  well  to  affirm  it.  I  shall  prepare  my- 
self the  words  of  that  declaration ;  for  it  is  highly  necessary  to 
show  that  these  slovenly  references  are  exceedingly  iniurious  to 
tbe  parties,  as  tbey  lead  to  excessive  litigation,  interminiible  ex^ 
pense,  and  that  tbey  are  very  hard  upon  the  Court,  as  well  w 
upon  the  parties.     Of  course,  there  must  be  no  costs  here. 

The  interlocntor  was  affirmed^  with  a  declaration 
in  the  terms  abore  mentioned. 

Tilsons,  Squance  and  Tilson,  j1ppellani$'  Slo/irirori.— James 
Patten,  IUipond€ni*$  Solieitor.^[G.J).) 


$34 


THE  SCOTTISH  JURIST. 


[Jane 


M  June  1835. 

House  or  Lords. — (O.  D.) 

No.  411. — Jacob  Yeats,  Appellant ^  v.  Alexander 

Thomson  and  Otj^bb^,  Respondents. 

Foreigii~-J>eed,  Cojistrijicttoii  of— Clause— if  domiciled  Eng- 
Ushman^  who  VMtt  dehlot  in  an  HerUabie  bond  over  a  Scotch  estate, 
ike  contents  of  which  bond  he  had  eomigned  in  the  Bank  of 
Scotland — having  executed  an  English  wiU,  by  w/tich  he  declared 
that  the  consigned  sum  should  belong  to  certain  trustees  s  having 
thereafter  executed  a  Scotch  trvM-deed  and  settlementt  in  which 
he  staled  thit  he  Aad,  tnasiepartUewill  as  to  his  property  in'Eng- 
iandt  directed  that  the  consigned  nm  should  be  irMf erred  to  his 
trustees  s  and  having  thereafier  executed  another  Englilth  idilif 
which  had  the  efiict  generally  of  revoking  the  first  will,  and  which 
begkeathed  all  his  personal  estate  to  an  executor— Held  (affirm- 
ing the  Jadgment  of  the  Court  of  Sesuon),  /.  That  the  Scotch 
Court  had  a  right f  and  were  bound  to  look  at  (he  first  wHt,  in  the 
same  way  as  it  would  have  been  looked  at  in  England^in  order  to 
discover  tl^  testator* s  intentions  as  to  the  consigned  sum.-^IL 
thai  the  de0ds\ontained  a  st^fflcient  declaration  of  the  intention 
of  the  testator  to  appropriate  the  consigned  sum  to  his  trustees  ; 
andt  therefore,  that  the  trusteet/ell  to  be  prtferred  to  that  suifs, 

and  not  the  e^utor*  " 

'ft         ."        ■  ' 

jaraes  Yeats,  mercbant  in  London,  who  resided  all 
his  life  in  England,  porehased,  in  18  Id)  the  island  of 
Shnna,  0^^  of  the  Hebrides,  at  the  price  of  £l0,600, 
df  «l^hich  £5000  Was  agreed  td  be  left  secured  on  the 
estate  till  Candlemas  1819,  when  it  was  to  be  paid, 
provided  certain  d^feqts  in  the  titles  were  then  cured. 
A  bond  Itnd  disposition  in  security  waf  in  the  loean- 
time- granted  by  Mr  Yeats,  over  the  lands,  for  the 
£5000,  on  which  infeftment  followed.  At  Candlemas 
1819,  payment  of  the  bond  was  tendered,  but  the 
seller  oeing  still  unable  to  give  a  clear  titl^  to  the 
Ifnds,  Mr  Yeats  consigned  the  money  in  the  Ban|^ 
of  Scotland.  The  Leith  Bank  had  by  this  time  ac- 
quired right  to  the  bond,  and  having  desired  off  en- 
cumbrances affecting  the  estate  to  the  extent  of 
£4000,  Mr  Yeats  allowed  them  to  draw  that  sum  out 
Qf  the  fund  deposited/ leaving  only  £l649,  i.  9.  of 

S'rincipal  iind  interest,  which  formed  the  sum  now  in 
isputel    "  • 

'  On  Idth  April  1828,  Mr  Yeats  executed  a  will  in 
the  Bngii'sh  form,  by  which  he  appointed  certain  exe- 
cutors, 'to  whom  he  gave  apd  devised  his  said 

island  of  Shujia,  with  all  its  appendages,  In  trust,  to  assign 
and  convey  the  same,  as  soon  after  my  decease  as  conveniently 
can  be,  and  in  tlie  proper  legal  mode  required  by  the  Scotch 
law,  to  the  'LoM  Provost'  and  principal  Magistrates  of  the 
city  of  Glasgow  (my  native  place)  for  the  time  being,  and  to 
their  sucoessonB  for  ever,  in  trust  to  them  and  their  said  suc- 
cessors, for  the  uses  and  purposes  herein  after  mentioned." 

After  enumerating  the  purppses  of  the  trust,  the 
will  proceeded : 

**  As  the  Island  of  Shuna  appeared,  from  the  public  regis- 
ters, to  l>e  greatly  encumbered  when  1  bought  it  in  1815,  and 
the  title-deeds  were  in  consequence  very  defective,  a  moiety 
of  the  purchase-money  was  retained  till  these  defects  were 
purged,  and  there  still  remains  a  balance  of  J^ISOO,  with  in- 
terest, amounting  together  to  alwut  j£2009,  deposited  in  my 
Diune  in  the  Royal  iiank  of  Scotland,  fur  which  1  possess  the 
Bank*8  notes  or  receipts.  My  will  Is,  that  after  my  decease, 
these  notes  or  receipts  shall  become  the  property  of,  and  be  in- 
dorsed or  transferred  by  my  executors  in  another  will,  re- 
specting my  property  in  England,  to  my  trustees,  the  Magis. 
tracy  of  Glae^w ;  but  that  the  money  should  remain  where  it 
now  is,  till  the  defects  in  the  title-deeds,  as  above  mentioned, 


are  cured,  or  till  the  said  trustees  are  fully  satisfied  with  re- 
spect to  the  same,  and  UU  aoi  entry  is  made  with  Lord  Bread- 
al^a^e,  the.sujperior  of  Shuna,  to  whom  ^  yearly  feu-duty  of 
£B  is  payable,  of  a  new  vassal  after  the  death  pf 
McLean,  the  existing  one,  according  to  a  stipulation  made 
by  opie  with  Colonel  McDonald,  my  predecessor  in  Shuna. 
These  done,  tiie  sum  held  in  deposit  will  become  the  propeity 
of  his  successors  or  assigns,  for  he  is  dead,  and  most  acooid- 
ingly  be  given  up,  or  transferred  to  ^em,  on  ^sciuii^ng  an 
heritable  bond  by  me  to  the  Colonel  for  the  unpiUd  part  of 
the  original  price." 

A  will,  dated  1st  May  1828,  was  thereafter  executed 
by  Mr  Yeats,  but  cancelled. 

On  1st  April  1829,  Mr  Yeats  executed  a  trust-dis- 
position in  the  Scotch  form,  whereby  he  disponed  the 
lands  and  island  of  Shuna  to  oertam  trustees,  to  be 
by  them  conveyed  to  the  Lord  Provost  and  Magis- 
trates of  Glasgow,  for  the  purpose  of  their  applying 
the  annual  prpc^ds  to  certfl^in  public  purposes.  After 
n^n^ting  tibeae  purposes,  the  deed  proceeded  s 

**  As  the  Isjiand  of  Sh4na  appeared  from  the  public  records 
to  be  greatly  encumbered  when  I  bought  it  from  Cplooel  Mc- 
Donald, iE5600  of  the  price  was  retained  by  me,  and  lodged 
in  the  Koyal  Bank  of  Scotland,  till  the  estate  was  clear  of 
these  defects  in  the  titles ;  of  tliis  sum  there  still  renudns,  in 
the  same  depository,  of  principal  and  interest,  about  Je20(}Q. 
Besides  clearing  the  encumbrances,  Colonel  M'lXmald  is  under 
obligation  to  me  to  enter,  at  his  expense,  a  new  vassal  with 
the  superior  Lord  Breadalbaoe,  a  new  one  instead  of  McLean, 
the  old  one,  who  is  still  alive  ;  this  will  cost  M* Donald's  ere- 
dltor$  or  suooessors  i^  yearns  rent  of  Shuna.  But  the  titles, 
that  is,  the  encumbrances  cleared,  and  the  entry  with  the  su- 
perior made,  the  notes  or  receipts  which  I  hold  of  tiie  Royal 
Bank,  ^th  the  interest  due  upon  them,  will  become  the  pro- 
perty of  Colonel  M*Donald*s  creditors,  or  successors,  or  as- 
signs, and  must  be  given  up  on  delivery  or  dlschari^e  of  my 
heritable  bond,  ft^r  the  balance  of  the  price  of  Shuna.  Oue 
of  these  bank  notes  ot  receipts  is  for  £1Q4Q.  2. 5,  and  the  other 
for  j£387. 12. 6,  being  the  interest  which  had  accrued  at  the  time 
of  settlmg  with  the  bank  in  1826.  Now,  if  this  transaction 
should  nut  be  closed  before  my  death,  I  have  in  a  separate 
wllf,  which  respects  my  property  in  England,  directed  my 
trusteiBS  or  executons  in  that  will,  to  assfgn  or  indorse  th|9 
notes  or  receipts  of  tl^e  Royal  Bank  to  my  said  trustees,  thie 
Lord  Mayor  and  Bailies,  to  be  kept  by  them  in  the  same  rcpo. 
sitory  where  they  now  are,  till  the  above  defects  are  correct, 
and  till  the  entry  stipulated  to  be  made  with  the  superior  is 
implemented,  or  if  the  latter  is  called  for  before  the  titles  are 
purged,  it  may,  with  no  impropriety,  be  taken  from  the  sums 
in  deposit." 

On  I7th  April  1829,  Mr  Yeate  executed  a  will  io 
the  English  form,  by  which  he  disposed  of  his  £oglish 
estates.    This  will  contained  the  following  clause : 

**  It  may  be  proper  also  to  observe,  that,  by  a  irill  made  by 
me  in  this  present  month  and  year,  I  have  disposed  of  the 
island  of  Shuna  in  Argylesbire,  Scotland.** 

The  will  then  proceeded  as  follows : 

**  As  to  my  goods  and  chattels,  wherever  situated,  T  give 
and  bequeath  them  to  the  said  Jacob  Veats,  hb  heirs  aod  as- 
signs, requesting,  but  not  enforcing  his  observance  of  some 
private  Instructions  which  accompany,  bat  are  not  to  bo  as 
any  part  of  this,  hereby  appointing  him  and  bis  foresaid  my 
sole  executor  arid  residuary  legatee.  It  may  be  well  to  men- 
tion, tliat  1  include  in  tbb  bequest  my  stock  and  cattle,  and 
other  elfects  in  Shuna,  which  are  considerable.*' 

Mr  Yeats  died  in  August  1829,  and  on  19th  October, 
game  year,  the  trustees  named  in  the  trust-deed  of 
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l«t  April  1829,  iDtimated  the  trust-deed  to  the  trea- 
Mrer  of  Uie  Bank  of  Scotland.  On  2Sd  June  1830, 
the  appellant  was  eonfirmed  executor-nominate  of  Mr 
YeaU,  under  his  will  of  17th  April  1829,  which  was 
also  proved  in  the  Prerogative  Court.  The  appellant 
then,  in  his  character  of  executor,  having  demanded 
payment  from  the  Bank  ef  Scotland  of  the  sum  de- 
pesited  in  their  hands,  the  Ba'iik  brought  the  present 
maltiplepoinding,  in  which  claims  were  lodged  for  the 
fullowing  parties:— ^I^,  For  Jacob  Yeats  (appellant), 
the  executor  under  the  will  of  17th  April  1829:  2d, 
Fur  the  trustees  under  the  trust-deed  of  1st  April 
1829 :  Sd,  For  the  Leith  Bank,  as  in  right  of  the 
bond  over  Shuna,  and  as  having  executed  an  arreitt- 
neat  on  lOth  December  1830,  on  the  dependence 
of  an  action  raised  by  them  against  the  appellant 
for  payment  of  the  balance  of  the  bond :  4ilh,  tor  the 
trustees  of  Captain  Lockhart,  to  whom  the  late  Mr 
Yeats  had  granted  a  bond  in  January'  1827  for  £4000, 
to  constitute  which  debt  they  had  brought  an  action 
of  constitution  against  the  appellant. 

Lord  Mackenzie,  Ordinary,  on  17th  January  1832, 
preferred  the  trustees  under  the  trust-deed  of  Ist 
April  1819$  repelled  the  claims  of  the  other  claim* 
ants,  and  decerned  accordingly,  but  found  no  expenses 
due.  To  this  interlocutor  the  Court,  on  24th  May 
1^32,  adhered  ;  (vide  ante.  Vol.  IV.,  p.  449). 

The  appellant  having  appealed, 

Lord  Brmigham  said,  (on  4th  June  1835), — My  Lords,  It  is 
nut  my  intention  at  present  to  state  to  your  Lordships  the 
grounds  upon  which  I  may  be  disposed  to  advise  you  in  dealing 
vith  thii  case,  because  I  consider  Che  points  raised  to  be  very 
material  to  the  law  of  Scotland.  The  case  is  material  enough 
to  the  parties,  for  there  is  some  JC6000  in  dispute ;  but  it  is 
so  much  more  material  to  the  law  of  Scotland  and  the  prac- 
tice of  the  Scotch  Courts,— among  other  things,  with  respect 
to  the  admission  and  rejection  of  evidence,  and  therefore  ma* 
teiiul  aa  to  the  supposed  conflict  in  the  practice  of  the  two 
countries,  and  especially  as  there  is  a  legislative  measure  now 
in  progress  for  amencnng  Che  £2ugUsh  law  on  this  matter, 
that  I  think  it  requires  further  consideration,  if  not  upon  the 
ground  of  the  deciiiion  to  be  pronounced  (upon  which,  I  confess, 
1  feel  very  little,  if  any  doubt),  but  at  least  on  the  manner  in 
which  I  should  state  my  reasons  Co  your  Lordships ;  for  I  shall 
adopt  on  tbis  occasion,  as  I  have  done  in  all  the  other  cases 
that  I  have  helped  your  Lordships  Co  decide  hete  in  the  course 
of  tbis  session,— I  shall  adopt  on  this  also  the  plan  of  reducing 
my  reasons  into  writing,  in  order  that  they  may  be  fsraished  to 
the  parties,  and  taken  to  the  Court  below.  My  Lords,  another 
reason,  besides  the  importance  of  the  matter  for  whitrh  I  wish  to 
reduce  my  reasons  into  writing,  and  to  postpone  the  farther  con- 
sideration of  this  question,  is,  though  the  subject  is  of  great  im- 
portance,-—though  some  parts  of  it  are  not  without  difficulty-*- 
thongh  undeniably  the  decision,  if  pronounced,  will  be  for  the 
first  time  pronounced  in  this  House  upon  those  points — though 
undeniably,  also,  the  decision  upon  the  same  points  in  the  Court 
below  has  been  pronounced  for  the  first  time,  either  in  any  Court 
of  England  or  any  Co^rt  of  Scotlaod ;  though,  therefore,  these 
points-  are  matters  of  the  very  first  impression  in  this  case,  I 
desiderate  what  is  a  great  help  to  any  Court,-**  great  com- 
fort to  any  Court  of  Q«view  dealing  with  the  judgment  of  a 
Court  below,  brought  before  ijt  by  appeal, — I  desiderate  the  rea- 
sons of  the  learned  Judges  who  pronounced  the  decision  In  the 
Court  below.  I  find  four  learned  Judges  have  given  their  opi- 
nions, but  not  one  of  them  has  given  one  tittle  of  reason  for  stating 
those  opinions.  It  is  very  true,  that  in  former  times,  the  reports  of 
the  Faculty  Collectors  (what  is  called  the  Faculty  Collection) 
used  not  to  give  any  but  the  argument  on  each  side  of  the  bar, 
and  used  not  to  give  any  report  of  the  reasons  upon  which  the 


learned  Judges  grounded  their  opinions ;  but,  in  that  case,  al- 
though the  Faculty  Collection  contained  none,  the  profession 
had  access  to  the  reasonSf—they  were  given  in  open  Court, — they 
were  taken  noCes  of  by  the  bar,  as  well  as  by  the  members  of 
the  bench  itself ;  and  many  of  those  collections  have  afterwards 
seen  the  light,  giving  the  decisions  with  the  reasons,  although  the 
faculty  collectors  omitted  to  give  those  reasons.  I  need  only  re- 
fer to  the  valuable  work  of  my  Lord  Hailea,  which  contains 
large,  and  I  think  most  voluminous  decisions,  with  the  reasons 
given  by  the  Court,  some  of  those  reasons  exceedingly  impor- 
tant and  very  beneficial  to  the  students  of  the  law,  as  well  as 
useful  to  the  Courts  which  have  to  administer  that  law  in  after 
times.  The  grounds  of  Che  decision  were  known  to  the  pro- 
fession,— not  so  well  known,  nor  so  well  preserved,  as  they 
would  be,  if  the  Scotch  reporters  kept  the  rule  which  we  follow 
here,  of  recording  the  reasons  of  the  bench,  as  well  as  the  bar, 
in  their  colleetion  of  reports ;  but  of  late  years,  that  practice 
—that  siUnce  of  the  reporters  has  been  broken, — that  prac- 
tice of  omitting  the  reasons  has  been  altered,  and  of  all  the 
cases  decided  in  Scotland,  however  unimportant,  however  trif- 
ling in  point  of  amount,  and  however  easy  in  point  of  law, 
there  is  not  now,  I  believe,  a  single  decision  of  the  Court  of 
Session  which  does  not  find  its  way  into  the  Scotch  volumes 
of  reports,— if  not  of  the  Faculty  Collectors,  at  least  of  the 
other  reporters  of  the  decisions;  and  reporting  seems -to  have 
prevailed  in  Scotland,  and  to  pervade  the  profession  there  as 
much  as  it  does  the  profession  here.  Therefore,  it  makes  the 
regret  I  feel  the  greater,  that  now  that  we  have  the  reasons  re- 
corded by  the  reporters ;  the  reasons  should  not,  in  so  importan^ 
a  case  as  this,  have  been  given  by  the  very  learned  persons  who 
disposed  of  this  case.  It  is  very  much  to  be  regretted,  because 
one  is  very  desirous  to  know  the  practice  of  the  Court  of  Ses- 
sion. The  question  that  arises  here,  and  which  brings  the  laws- 
of  the  two  countries  into  conflict  is  this  first  and  general  ques- 
tion. Shall  the  Scotch  practice  or  the  English  practice  respecting 
the  law  of  evidence,  as  well  as  the  Scotch  principle  or  the  Eng- 
lish principle,  in  respect  of  the  construction  of  the  instrument^' 
prevail  as  the  governing  rule  for  this  question?  That  is  the 
first  and  general  question ;  for  that  one  should  look  to  the  opi- 
nions of  learned  judges  for  their  reasons,  to  know  the  view  they 
take  of  so  important  a  matter.  But  that  is  not  the  only  question  ;. 
there  is  another,  and  a  much  more  material  one,  and  withoot 
which  the  application  of  former  to  recent  cases  would  not  be. 
had,  and  that  is  tbis  upon  which,  sbove  all  thingsi  it  was  mate- 
rial to  know  the  views  of  the  Scotch  Judges.  Granting  that  the 
Scotch  law  is  to  prevail  in  construing  the  instrument,  and  the 
Scotch  practice  of  admitting  or  rejecting  evidence, — granttngthat 
to  prevail,  and  not  the  English,  what  is  the  Scotch  practice,  and 
what  is  the  Scotch  law — the  Scotch  law  respecting  construedon, 
and  the  Scotch  law  respecting  the  admission  or  rejection  of  evi« 
dence  ?  I  desiderate  the  statement,  the  authority,  the  authentic^ 
and  consequently  the  most  valuable  statement  which  can  be  had  as 
to  what  is  the  Scotch  law  and  the  Scotch  prsctice,  but  parti« 
cularly  the  Scotch  practice  as  to  admitting  or  rejecting  evi* 
dence, — I  desiderate  that  the  more,  because  one  wishes  to  know 
how  these  things  are  dealt  with  there,  and  one  wishes  to  see 
exactly  what  the  difference  is,  and  upon  the  highest  authorityy 
as  between  the  Scotch  and  English  Courts,  in  the  admiaistra* 
tion  of  the  important  law  of  evidence.  However,  we  are  left 
unfortunately  without  any  lights  from  that  quarter  from  which, 
above  all  others,  I  should  wish  to  receive  them ;  and  that  is  an 
additional  reason  for  wishing  your  Lordships  to  postpone  the 
further  consideration  of  this  case.  I  am  very  far  from  complain- 
ing that  the  learned  Judges  do  not  give  their  reasons ;  but  I  am 
only  applying  to  the  Court  of  Session  a  regret  and  a  complaint 
which  has  been  felt  and  urged  for  the  last  15  years,  indeed  I 
may  say  more,  against  the  Court  of  King*s  Bench,  the  Court  of 
Common  Pleaa,  and  the  Court  of  Exchequer  in  Westminster 
PIall,-~thaC  wlien  cases  are  sent  to  them  from  the  Court  of 
Chancery,  they  certify  their  opinion,  and  certify  no  reasons. 
That  has  been  matter  of  great  regret,  and  has  been  the  subject 
of  much  complaint  for  the  lust  15  or  20  years,  which  I  myself 
have  certainly  very  often  urged  in  this  place,  as  well  as  the 
Court  of  Chancery.  I  believe,  of  late,  the  practice  has  been 
altered,  and  the  old  and  the  sound  method  has  been  reverted  t<v 
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of  giving  reasons,  eren  in  «  eertificste, — ^tbe  ground  for  refusing 
to  give  reasons  having  been,  that  Chancellors  were  apt  to  carp 
at  the  reasons,  and  the  Courts  did  not  like  being  cavilled  at ; 
but  the  answer  to  that  was,  tbat,  although  that  might  save  their 
being  cavilled  at  ill  one  case  in  fifty,  namely,  when  the  ca^e  was 
brought  back  to  the  Court  which  sent  it,  it  never  could  save 
the  reasons  being  cavilled  at  by  every  other  Court,  and  by  all  the 
other  cbunsel  in  the  other  49  cases,  where  they  babitualtjr  give 
their  reasons ;  and  which  cases,  with  the  reasons,  are  habitually 
cited,  and  sometimes  treated  in  that  sort  of  way  by  the  freedom 
of  discussion  which,  as  apf>li«d  to  the  bench,  and  to  all  other 
persons,  is  the  most  wholesome  mode  of  dealing  with  all  impor- 
tant subjects,  arid  which  must  cease  to  be  applied  to  the  berichi 
if  the  bencb  wraps  itself  op  in  impenetraSle  mystery  and  an- 
approachable  dignity,  and  refuse  to  be  dealt  with  like  the  rest 
of  mankind,  while  at  the  same  time  they  will  not  become  infal- 
lible, which  I  at  present  am  willing  to  admit  they  are  not. 
Therefore,  I  do  regret  in  other  cases,  as  well  as  in  thts^  that 
the  reasons  are  not  given,  wishing  by  no  means  to  lay  it  down 
as  a  genemf  rule,  that  they  ought  always  to  argue  cartes  at 
length  ;  still  I  think,  wlien  a  case  is  important  and  novel,  the 
least  one  can  expect  is,  that  they  should  state  the  grounds  on 
which,  in  a  decision  upon  novel  points,  they  proceed.  For  these 
reasons,  I  shall  feel  it  more  necessary  to  give  my  reasons,  and 
I  shall  beg  your  Lordships  to  postpone,  for  that  purpose,  the 
further  consideration  of  this  case. 

The  case  then  vtood  over  till  te*day  (5lh  Juiie 
1835),  when 

Lord  Brougham  read  his  opSnton  as  follows: — My  Lords, 
the  question  which  I  considered  it  right  to  give  reasons  upon 
in  this  case,  relates  rather  to  the  first  than  to  the  second  part 
of  the  subject,  as  taken  in  the  order  of  the  argument  at  the 
bar :    The  manner  in  which  the  instruments  executed  in  Eng- 
land by  a  domiciled  Englishman  are  to  be  construed  and  dealt 
with,  in  respect  of  evidence  by  a   Scotch  Court,  in  so  far  as 
these  instrumerits  relate  to  the  distribution  of  personal  proper- 
ty situated  within  the  territory  of  Scotland,  rather  than  the 
question  of  valid  or  effectual  appropriation.      James  Yeats, 
merchant  in  London,  and  residing  always  in  Bngland,  had  pur- 
chased the  island  of  Shuna,  one  of  the  Hebrides,  at  the  price 
of  £\0,5O0,  of  which  only  £3000  was,  by  agreement,  left  as 
«  burden  upon  the  estate.      The  transaction  ^took  place  in 
1815,  and  at  Candlemas  1819,  the  remaining  part  of  the  price 
was  to  be  paid,  the  parties  having  no  doubt  of  the  seller 
being  able  to  clear  off  the  encumbrances  before  that  time. 
Meanwhile,  an  heritable  bond  was  granted  for  that  residue,  and 
Was  duly  recorded,  so  as  to  constitute  an  effectual  lien  by  the 
laws  of  Scotland.     At  the  stipulated  period,  the  2d  ot  February 
1819,  the  payment  of  the  bond  was  tendered,  but  the  seller  was 
still  unable  to  give  a  clear  title,  and  Mr  Yeats  accordingly  con- 
sighed  the  money  with  the   Bank  of  Scotland.     Before  this 
period,  the  rights  of  the  vendor  had  been  transferred  to  the 
Letth  Banking  Company,  who  now  stood  in  his  shoes,  and  to 
whom,  accordingly,  Mr  Yeats*s  agents  gave  notice  of  the  con- 
signment, in  order  that  their  client  might  be  relieved  from  anv 
claim  of  interest  after  the  consignment  was  notified.  The  Bank 
acted  upon  this  notice ;  for  Mr  Yeats  having  intimated  to  them 
fhat  they  might  draw  out  a  sum  of  the  deposit,  equal  to  the  debts 
upon  the  estate,  which  they  should  pay  off,  and  produce  dis- 
charges for,  they  actually  paid  off  ^4000,  or,  at  least,  produced 
di.-'Charges  to  thut  amount,  and  received  so  much  of  the  fund  out 
•f  the  Brtnk,  leaving  only  j£  1 649.  2. 5.,  the  balance  still  deposited, 
and  now  in  dispute.     The  deposit  had  originally  been  made  in 
the  name  of  Mr  Rose,  as  a  kind  of  trustee  or  stakeholder  for  all 
parties  ;  but,  in  August  1826,  it  was,  at  Mr  Rose's  desire,  trans- 
ferred to  Mr  Yeat»*s  own  name,  and,  in  April  1828,  the  first  of 
the  instruments  in  qtiestion  was  executed.     I  shall  here  only 
stop  to  observe,  that  the  whole  course  of  the  transaction,  as  I 
have  stated  it,  from  the  facts  admitted  on  all  hands,  plainly  shows 
Mr  Yeats's  desire  from  the  beginning  to  finish  the  affair, — to 
pay  the  price, — to  receive  the  title  and  possession,  and  his  inten- 
tion of  keeping  this  whole  business  apart  from  his  general  con- 
cerns  ;  nor  can  anything  be  more  contrary  to  probability  than  the 
supposition,  that  he  should  allow  it  to  be  mixed  up  with  the 


arrangement  of  his  affairs,  and  to  influence  the  testamentary 
disposition   of  bis    property.      With   this    strong  probabBity 
arising  from  the  conduct  of  the  parties,  and  from  Cbe  eotirse 
of  the  trani^iction  generally,  we  come  to  consider  that  which 
form^  tRe  whole  questiow  in  the  rau^se:  Wl>€tber  any  appropri- 
ation of  the  fund  deposited  with  the  Bank  of  Scotland  was  ef- 
fectually made  by  Mr  Yeats  ?   And,  first,  let  us  see  how  far  the 
trust-disfosition  of  the  1st  of  April  1629  will  carry  us,  without 
any  regard  to   the  will  of  *lhe  year  before.       The  island  of 
Sbnna  seems  to  be  the  subject  of  that  deed ;  the  roi*keff  having 
probably  discovered,  i^ince  April  ISQB,  that  the  devise  of  real 
profierty  situated  in  Scotland,   which  he  had  iii  that  will  eiw 
deavoured  to  make,  by  executing  it  so  as  to  pass  knds  in   Eitg- 
land,  was  wholly  ineffectual  for  his  purpose.     He  appear?,  bow- 
ever,  to  have  deemed  that  will  sufficient  for  executing  bis  inren- 
tion  respecting  his  personality,  as  connected  with  tKeiHbnd,  as  ic 
indeed  was,  while  anrevoked ;  and  accordingly  it  is  said  that  be 
rather  refers  to  iU  as  having  declared  those  intention?,  tban  re- 
peals his  doclorations.     I  cannot,  however,  either  consider  the 
passnge  of  the  tru.«t-deed  to  which  I  am  nUading,  as  a  mere  re- 
ference to  the  will,  nor  can  I  think,  even  if  it  were,  that  this  cir- 
cumstance  would  destroy  its  force.     If  it  were  a  mere  reHeneore, 
nothing  is  more  certain  than  that,  by  words  of  recital,  yoo  may 
validly  bequeath  or  devise,  and  that  siiying  you  have  doae  so,  if 
you  say  it  distinctly,  is  as  valid  a  gift  as  if  there  was  no  refe* 
rence  or  lecrtal  in  thepnsss^  at  aH.     But  granting  thai  the  sab- 
sequent  cancelling  of  the  will,  to  which  reference  Jt  madf*,  Wfsld 
have  the  effect  of  cancelling  also  this  reference,  the  bst  words 
of  the  pMSSBge  appear  substantive,  and  aot  relative  to  the  will. 
**  Now,  if  this  transaction  should  pot  be  closed  before  my  death, 
I  have,  in  a  separate  will  which  respects  my  property  ia  £ng. 
land,  directed  my  trustees  or  executors  in  that  will  to  assign  or 
indorse  the  notes  or  receipts  of  the  Iloyal  Bank  to  my  said  trus- 
tees,  the  Lord  Mayor  and  Bailies,  to  be  kept  by  them  in  the 
same  depo8iH)ry  where  they  now  are,  till  the  above  defects  are 
cured,  and  till  the  entry  stipulated  to  be  made  with  the  superior 
is  implemented;  or,  if  the  latter  is  called  for  before  the  titles  are 
purged,  it  may,  with  no  impropriety,  be  taken  from  the  suna  in 
deposit.**  These  words,  "  or,  if  the  latter,"  &c.  do  not,  in  form, 
relate  to  the  will  previously  made ;  but  what  is  of  more  impor- 
tance, they  contain  a  direction,  or  the  declaration  of  an  intention 
no  where  to  be  fiund  in  the  will.     They  are,  therefore,  an  ad- 
dition to  the  declaration  there  contained.     But  let  us  consider 
the  last  will  which  was  admitted  to  probate.     It  is  dMted  I7tb 
April  I8t29.  less  than  three  weeks  after  the  trust-disposition, 
and  it  clearly  refers  to  the  English  property  only— he  considered 
that,  in  the  trust-deed,  he  had  disposed  fully  of  his  Scotch  pro- 
perty,— and  the  will  is  addressed  to  the  English.     This  cireum- 
stance,  and  the  express  reference  to  the  provisioa  of  the  deed  in 
the  will,  appear  to  me  sufficient  to  render  them  both  parts  of 
one  conveyance ;   for  he  says,  *'  It  may  be  proper  to  obserre, 
that  by  a  will  trtade  in  this  present  month  and  year,  I  have  dis- 
posed of  the  ibland  of  SUuna,  in  Argyleshire  ;**  and  he  expressly 
mentions  his  **  stock  of  cattle,  and  other  effects  in  Shuna,"  as 
pnrt  of  the  residue.     Now,  supposing  this  last   will  to  have, 
which  it  undoubtedly  has,  generally    speaking,  the   eflfect  of 
revoking   the  first  will,  it  seems  by  no  means    so  clear  that 
it  revokes  whatever  part  of  that  first  will  is,  b^  reference  to 
it  in  the  tru^t-deed,  re-published  and  imported  into  that  trust, 
deed ;  for  the  sounder  view  of  the  matter  seems  to  be,  that  the 
trust-deed  and  the  will  of  1829  being  taken  as  one,  the  will  1829 
only  revokes  so  much  of  the  will  18*28.  as  is  not  imported  into, 
or  referred  to  Uy  the  deed.     Indeed,  if  the  disposition  mnd  last 
will  be  regardcil  as  one  conveyance,  the  last  will  no  more  revokes 
the  part  of  the  disposition  referring  back  to  the  generally  re- 
voked will  1828,  tbHn  if  the  reference  had  been  contained  in  the 
last  will — that  of  18*29.     This  consideration  goes  far  to  ssttsfy 
me,  that  the  revocation  operated  by  the  last  will,  after  the  date 
of  the  trust-disposition,  renders  the  passage  in  the  dispositioo, 
which  refers  to  the  will  of  1828,  substantive,  and  not  relative, 
and  prevents  the  general  revocation,  subsequently  effected,  from 
having  any  force  to  destroy  the  import  of  that  pB&sage,aB  a  valid 
dccldratioii  of  the  testator*s  intention.     It  might  even*  be  argued, 
that  ynu  would,  upon  this  ground,  have  a  right  in  our  Courts,  arid 
according  to  uur  strict  practice,  to  look  at  the  revoked  will  by 
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menna  of  the  reference, — first  in  tTie  trust-deed  to  that  will,  and 
next  in  the  lust  will  to  the  trust-deed.  But  this  needs  not  now 
be  ronsidered.  Although,  therefore,  I  am  of  opinion  that  there  i» 
no  necessity  for  admitting  the  first  will,  in  order  to  dispose  of 
iliift  cHse,  and  to  support  the  decree  below,  yet  the  impoVtance 
t  rhc  question  Connected  with  its  aditoission  in  evidence,  is  anC-^ 
ficient  to  require  that  I  should  state  in  what  light  I  view  it  It 
is  on  all  hands  admitted,  that  the  whole  distribution  of  Mr  Yeats*6 
r>erf(onnl  estate  roust  be  governed  by  the  law  of  England — his 
domicile  through  life,  and  both  at  the  time  of  his  dt-eease,  and 
fit  the  date  of  all  the  instruments  executed  by  him.  Had  he 
died  intentate,  the  £i>glish  Statute  of  Distributionp,  and  not  the 
Scotch  law  of  succession  in  moveables,  would  have  regulated  the 
whole  course  of  the  adminii^tration.  His  written  declarations 
nfiii<t  therefore  be  taken  with  respect  to  the  English  law.  I 
rhiiik  it  follows  from  hence,  that  those  declarations  of  intention 
roircbing  the  property,  must  be  construed,  as  we  should  construe 
tliem  here,  by  our  principles  of  legal  interpretation.  Great  em* 
haiTHAsment  nciay  no  doubt  arise  from  calling  upon  a  Scotch 
Court  to  apply  the  principles  of  the  English  law  to  such  ques- 
tions, and  those  principles,  many  of  them  among  the  most  nice 
Hiid  di6Scult  known  in  our  jurisprudence.  The  Court  of  Session 
may,  for  example,  be  required  to  decide  whether  an  executory  de- 
vise is  void,  as  being  too  remote,  and  required  to  apply,  for  the 
purpose  of  aiteertaining  thi^,  the  criterion  of  the  gilt  passing  or 
not  passing  what  would  he  an  estate  (all  in  reality,  attliottgb,  in 
the  language  of  the  Scotch  law,  there  is  no  such  expression  as 
executory  devise,  and,  within  the  knowledge  of  Scotch  lawyers, 
no  such  thing  as  an  estate  tail.  Nevertheless,  this  is  a  difHcuUy 
which  must  of  necessity  fie  grappled  with,  because  in  no  other 
way  can  the  English  law  be  applied  to  personal  property  situated 
locuily  within  the  juri}idictionof  the  Scottish  forum;  and  the  rule 
which  requires  the  law  of  the  domicile  to  govern  such  succes- 
sion, could  in  no  other  way  be  ap{)lied  and  followed  out.  Nor 
am  I  aware  that  any  distinction  in  this  respect  has  ever  been 
taken  between  testamentairy  succession  and  succession  nb  inleiinfOf 
or  that  it  has  been  held  either  here  or  in  Scotland,  that  the 
Court's  right  to  regard  the  foreign  law  was  excluded,  wherever 
a  forcif^n  instrument  had  been  executed.  It  is.  therefore  my 
opinion,  that  in  this,  as  in  other  cases  of  the  like  description,  the 
Scotch  Court  must  inquire  of  the  foreign  law,  as  a  matter  of 
fict,  and  examine  such  evidence  as  will  show  how  in  England 
such  instruments  would  be  dealt  with  a«  to  construction.  I  give 
thi»  as  my  opinion  upon  principle,  for  I  am  not  aware  of  the 
question  ever  having  received  jiidieial  determination  in  either 
country.  But  here,  I  think,  the  importation  of  the  foreign  code 
(sometimes  incorrectly  called  the  Comkasy  must  stop.  What 
evidence  the  Courts  of  another  country  would  receive,  and  what 
reject,  is  a  question  which  I  cannot  at  all  see  the  fiecessiry  of. 
The  Courts  in  any  one  country  entering  into  thoiie  principles 
which  regulate  the  admission  of  evidence,  are  the  rales  by  which 
the  Courts  of  6very  country  guide  themselves  in  all  their  in- 
quiries. The  fact, — the  truth  with  respect  to  men's  actions, 
which  forms  the  subject-matter  of  their  inquiry, — is  to  be  ascer- 
tained according  to  a  certain  definite  course  of  proceeding;  and 
certain  rules  have  established,  that,  in  pnrsning  this  investigation, 
some  things  shall  be  heard  from  witnesses — others  not  listened 
to, — some  instruments  shall  be  inspected  by  the  Judge — others 
kept  from  his  eye.  This  oaust  evidently  be  the  same  course^ 
and  governed-  by  the  same  rules,  whatever  be  the  subject-matter 
of  investigation ;  nor  can  it  make  any  difference  whether  the 
f&cts  concerning  which  the  discusHon'  arises,  happened  at  home 
or  abroad,— .wiiet her  they  related  to  a. foreigner,  domiciled  abroad, 
or  a  native  living  and  dying  at  home.  As  well  might  it  be  con* 
tended,  that  anbther  mode  of  trial  should  be  adopted,  as  that 
another  law  of  evidence  should  be  admitted  in  such  cases.  Who 
would  argue  that,  in  a  question  like  the  present,  the  Court  of 
Session  should  try  the  point  of  fact  by  a  jury,  according  to  the 
English  procedure,  or  should  follow  the  course  of  our  deposi- 
tions or  interrogatories  in  Courts  of  Equity,  because  the  testator 
was  a  domiciled  Englishman,  and  because  those  methods  of  trial 
would  be  applied  to  bis  case,  were  iht  question  raised  here. 
The  answer  is,  that  the  question  arises  in  the  Court  of  Session, 
and  must  be  dealt  with  by  the  rules  which  regulate  inquiry  there. 
Now,  the  Uw  of  evidence  is  among  the  chief  of  these  rules. 


Nor  let  it  he  said  that  there  Is  any  inconsistency  in  applying  the 
English  rules  of  construction,  and  the  Scotch  ones  of  evidence,, 
to  the  same  matter,  in  investigating  facts  by  one  law,  and  inten- 
tion by  another.  The  difference  is  manifest  between  the  two' 
inquiries;  for  a  person's  meaning  can  only  be  gathered  from  as- 
suming that  he  intended  to  use  words  in  the  sense  affixed  to. 
them  by  the  law  of  the  country  he  belonged  to  at  the  timcf  of 
framing  his  instrument.  Accordingly,  where  the  question  is, 
v^hat  a  person  intended  !)y  nu  instrument  relating  to  the  convey- 
ance of  real  estate  situated  in  a  foreign  country  ?  and  where  the' 
lex  loci  rei  nV^^'must  govern,  we  decide  upon  hi&  meaning  by  that 
law,  and  not  by  the  law  of  the  country  where  the  deed  was  exe-' 
cuted,  because  we  con<tider  him  to  have  hud  that  foreign  law  in 
his  contemplation.  The  will  of  ]8t28  has  not  been  admitted  to 
probate  here, — it  has  not  even  been  offered  for  proof;  conse- 
quently there  is'no  sentence  of  any  Court  of  competent  jurisdic* 
tion  upon  it  either  way.  But  in  England^,  it  never  could  be  re- 
ceived in  evidence,  nor  seen  by  arTy  Court :  so,  however,  neither 
could  it  be  seen,  even  if  it  had  been  proved  ever  so  formally. 
Our  law  holds  the  probate  as  the  only  evidence  of  a  will  of  per- 
sonality^ or  of  the  appointment  of  executors ;  in  short,  of  any  dis-* 
position  which  a'  testator  may  make,  unless  it  regards  his  real' 
estate.  Can  it  be  said  that  the  Scotch  Court  is  bound  hy  thW 
rule  of  evidence,  which,  though  founded  lipon  views  of  con-; 
venience,  and  for  any  thing  that  I  know  to  the  contrary,  well* 
devised,  is  yet  one  which  mu<it  be  allowed  to  be  exceedingly 
technical,  and  which  wolild  exclude  from  the  view  of  the  Court 
a  subsequent  will,  clearly  revoking  the  one  admitted  to  probate? 
The  English  Courts  could  never  look  at  this,  although  proof 
might  be  tendered  that  it  had  come  to  the  knowledge  of  the  party^ 
on  the  eve  of  the  trial.  A  delay  might  be  given,  to  enable  htm' 
to  obtain  a  revocation  of  the  probate,  but  for  that  time  at  least, 
the  proceeding  must  either  go  upon  the  wrong  will,  or  be  de- 
layed altogether,  and  at  the  cost  of  the  party  who  is  in  the  right* 
by  the  supposition.  It  is  absurd  to  contend  that  the  Court  of 
Session  shall  admit  all  this  technicality  of  procedure  into  its 
course  of  judicature,  as  often  as  a  question  arises  upon  the  suc- 
cession of  a  person  domiciled  in  England.  Again,  there  are  cer- 
tain rules  jun  as  strict,  and  many  of  them  not  much  less  ^echnlcal^ 
governing  the  admission  of  parole  evidence  with  ns.  Can  it  be 
contended,  that  as  often  as  an  English  succession  comes  in; 
question  before  the  Scotch  Court,  witnesses  are  to  be  admitted 
or  rejected,  upon  the  practice  of  the  English  Courts ;  nay,  that 
examination  and  cross-examination  are  to  proceed  upon  those 
ru^es  of  onr  practice,  supposing  them  to  be  (as  they  may  possibly* 
be)  quite  different  from  the  Scotch  rules  ?  This  would  be  mani- 
festly  a  source  of  such  inconvenience  as  no  Court  ever  could 
get  over.  Among  other  embarrassments,  equally  inextricable, 
there  would  be  this,  that  a  host  of  English  lawyers  must  always 
be  plying  in  the  purlieus  of  the  Scotch  Courts,  ready  to  give 
evidence,  at  a  moment*s  notice,  of  what  the  English  rules  of 
practice  are  touching  the  reception  or  refusal  of  testimony;  and 
the  manner  of  obtaining  it — for  those  questions,  which,  by  the  sup- 
position, are  questions  of  mere  fact  in  the  Scotch  Courts, — must 
arise  unexpectedly  during  each  trial,  and  must  be  disponed  of  on, 
the  spot,  in  order  that  the  trial  may  proceed.  The  case  which, 
I  should  however  put,  as  quite  decisive  of  this  matter,  comes 
nearer  than  any  other  to  the  one  at  the  bar;  and  it  may,  with 
equal  advantage  to  the  elucidation  of  the  argument,  be  put  as' 
arising  both  in  an  English  and  in  a  Scot<*h  Court.  By  our 
English  rules  of  evidence,  no  instrument  proves  itself,  unless  it 
be  thirty  years  old — or  is  an  office  copy,  authorised  by  law  to  be 
given  by  the  proper  oflScer, — or  the  London  Gazette, — or  is  by* 
some  special  act  made  evidence,— or  is  an  original  record  of  a 
Court,  under  its  seal,  or  an  exemplification  under  seal,  which  is 
gua$i  a  record.  By  the  Scotch  law,  all  instruments  prepared 
and  witnessed  according  to  the  provisions  of  the  Act  1681,  are 
probative  writs,  and  may  be  given  in  evidence  without  any  proof. 
Now,  suppose  a  will  of  personality,  or  any  other  instrument  re- 
lating to  personjil  property,  attested  by  two  witnesses,  and  exe- 
cuted in  England  according  to  the  provisions  of  the  Scotch  Act, 
is  tendered  in  evidence  before  the  Court  of  Session,  it  surely 
never  will  be  contended  that  the  learned  Judges,  on  being  satis- 
fied that  the  question  related  to  English  personal  succession, 
ought  straightway  to  examine  what  is  the  English  law  of  evi» 
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dfmce*  and  to  require  the  tttendance  of  one  or  other  of  the  eub- 
tcribiog  witoesses,  when  the  instrament  is  admissible  by  the 
Scotdb  law  as  probatio  probata.  Qf  this  I  can  have  no  doubt. 
But  suppose  the  question  to  arise  in  JSngland,  and  that  the  deed 
is  executed  in  Scotland  according  to  the  Act  1681,  bj  one  do- 
nuciled  there,  would  any  Court  here  receiire  it  as  proving  itself, 
being  only  an  year  old,  without  calling  the  attesting  witnesses  ?  It 
woufd  have  a  strange  effect  to  hear  the  circumstance  of  there 
being  two  subscribing  witnesses  to  the  instrument,  which  makes 
it  prove  iteelf  in  the  Parliament  House  of  Edinburgh,  urged  in 
Westminster  HaU  as  the  ground  of  its  admission,  without  any 
parole  testimony.  The  Court  would  inevitably  answer — two 
witnesses!  Then,  because  there  are  witnessesi  it  cannot  be  ad- 
mitted ;  but  they  must,  one  or  other  of  them,  be  called  to  prove  it. 
The  very  thing  that  makes  the  instrument  prove  itself  in  Scot- 
land, makes  it  in  JSngland  necessary  to  be  proved  by  witnesses. 
I  have  therefore  no  doubt  whatever,  that  the  rules  of  evidence 
form  no  part  of  ^he  foreign  law,  according  to  which  you  are  to 
proceed  in  disposing  of  English  questions  arising  in  Scotch 
Courts.  It  by  no  means  follows  from  hence,  that  where  a  sen- 
tence of  a  foreign  Court  is  offered  ip  evidence, — the  probate,  for 
example,  of  an  English  will, — it  should  not  be  admitted :  nor  do 
I  think  it  should  be  denied  its  natural  and  legitimate  force ;  but 
that  it  must,  like  all  other  instruments,  be  received  upon  such 
proof  as  is  required  by  the  rules  of  evidence  followed  by  the 
Court  before  which  it  is  tepdered,  I  hold  to  be  quite  clear.  It 
will  follow,  that  though  a  probate  striking  out  part  of  a  will 
would  be  received  (and  the  Court  of  Session  v^ould  have  no  right 
to  notice  the  part  struck  out,  for  this  would  be  reversingi  or  at 
least  disregarding  the  very  sentence  of  the  Court  of  Probate) 
yet  the  non-probate  of  a  person's  will  could  not  prevent  the 
Court  from  receiving  and  regarding  it,  if  its  own  rules  of 
evidence  did  npt  shiit  it  otit.  It  is  unnecessary  here  to  de- 
cide what  would  be  the  course  in  the  Scotch  Courts,  were  an 
English  will  of  personality  in  question,  attested  by  one  witness, 
after  an  act  should  have  passed  requiring  two.  I  think,  that 
though  it  must  be  admissible  in  evidence,  by  the  rules  of  evidence 
which  then  govern,  yet  that  no  effect  could  be  given  to  its  dis- 
position, because  of  the  rules  of  Englibh  law  requiring  two  wit- 
nesaeSf-^that  being  a  requisition  not  of  form,  in  order  to  make 
the  paper  evidence,  but  of  substance,  in  order  to  protect  testa- 
tors on  their  dying  beds.  Upon  these  principles,  |  am  of  opinion 
that  the  Court  of  Session  bad  a  right  to  receive  and  to  look  at 
the  first  will,  with  a  view  to  examine  the  testator's  intention  re- 
garding this  fund  in  medio.  Upon  the  effect  of  that  first  will. 
It  is  unnecessary  to  dwell  further.  The  trust-disposition  seems 
to  me  a  suflKcient  declaration  of  intention  to  appropriate.  But 
the  will  leaves  that  intention  free  from  all  doubt.  No  doubt,  if 
that  will  was  revoked  by  the  subsequent  one  of  April  1829, 
there  would  be  an  end  ot  such  a  declaration  in  Scotland,  as  well 
as  in  this  country.  But  I  have  stated  why  I  think  the  trust- 
deed,  and  even  the  connection  between  that  and  the  last  will, 
cannot  be  regarded  as  revoking  any  intention  respecting  (he  fund 
and  the  island,  expressed  in  the  earlier  will ;  and  why,  quoad  that 
intention,  it  cannot  be  held  revoked.  The  whole  course  of  the 
transaction,  and  the  whole  circumstances  of  the  parties,  confirm 
this  view  of  the  case.  Under  these  circumstances,  I  move  your 
Lordships  that  the  judgment  of  the  Court  below  be  affirmed. 
but  without  costs. 

The  judgment  was  affirmed,  without  costs. 

Alexander  H.  M<Dougall,  App^lant*»  5o/tci<or.~  Richardson 
and  Connell,  RetpomUnu*  SolicUon.^G,D.^ 


I2th  June  1835, 
HoasB  OF  Lords.— (O.  O.) 

No.  412. — Robert  Balfoub,  AppeUaid^  v.  Archi* 
BALD  Lylg  and  his  Tkusteb,  Respondents* 

Landlord  and  Tenant— Warrandice— Assignation — ji  iemant 
Aaciaf  mbtet  the  landt,  and  auixned  Ike  aurpltu  tack  duljf  bjf  a« 
anignalion^  which  wat  intimated  to  the  iubtenanl ;  €Uid  a  /mr- 
chater  having  acquired  the  lands,  and  obUiined  a  renuncialion  ff 
the  right  of  the  subtenant ;  and  it  having  bemt  found  bjf  the  aer- 
dict  of  a  jurjf,  that  the  purchaser,  when  he  otftoMed  this  renun» 
eiatUm,  ufas  not  aware  qf  the  right  of  the  assi^Kee  to  the  surplus 
tack  duty — Held  (affirming  the  judgment  of  the  Court  of  Ses- 
sion), that  the  purchaser  was  not  liable  to  the  ttsdgnee  for  the 
surplus  taak  duty. 

In  December  I814»  Mr  Graham  of  Gartroore  grant* 
ed  to  Mr  Donlop  a  lease  of  the  lands  of  Dmm  far 
nineteen  years,  at  the  rent  of  £70,  4.  11.  On  12th 
January  1815,  Dunlop  granted  a  sub  tack  of  the  lands 
for  the  remainder  of  the  leatte^  in  favour  of  Creorge 
GrahaiQf  at  the  rent  of  £180.  On  29th  May  1815. 
Dunlop  assigned  the  rent  payable  onder  the  subtack 
to  Thomas  Balfour,  to  the  extent  of  £lOO  per  an« 
nnm,  and  conveyed  the  subtack  itself  in  security  of 
this  sum,  for  which  he  also  bound  himself  in  personal 
warrandice.  Balfour  granted  a  translation  of  bi^ 
right  to  the  appellant  on  l^th  December  1816.  The 
assignation  and  translation  were  intimated  to  the  sub- 
tenant in  March  1820.  In  September  of  that  year, 
the  respondent  Lyle  acquired  the  lands  fn  virtae  of 
an  excaqibion  between  him  and  Graham  of  Gartniore  ; 
and  having  obtained  a  disposition  in  October  J  826, 
he  was  infeft  in  February  1827.  '  In  the  flseaniimey 
in  July  1822,  Lyle  had  obtained  from  the  subtenant 
a  renunciation  of  the  subtack.  The  annuity  of  £  100 
had  been  hitherto  paid  to  the  appellant  by  Dahlop, 
so  that  Lyle  had  been  allowed  to  draw  the  fuU  sub« 
rent  from  the  subtenant ;  but  both  Dunlo|>  and  the 
subtenant  having  become  insolvent,  the  appellant 
brought  the  present  action  against  Ifyle,  as  liable,  to 
place  of  the  subtenanti  for  the  £lOO  per  annnm  of 
surplus  rent  assigned  to  the  appellant.  Lord  Med- 
wyn  found,  on  16th  December  1828,  that  Lyle  was 
liable,  as  coming  in  place  of  the  subtenant.  But  this 
interlocutor  was  recalled  on  26th  January  18:i2»  and 
an  issue  ordered  on  the  point  of  fact,  whether  Lyle, 
when  he  accepted  of  the  renunciation,  knew  of  the 
assignation  and  transference  to  Balfoiy*  ?  The  jury, 
on  23d  July  1832,  found  that  Lyle's  knowledge  of  the 
assignation  and  transference  was  not  proven,  and  a 
bill  of  exceptions  was  dissaliowed  by  the  Court ;  (ow/e. 
Vol.  V.  p.  455.)  Thereafter,  on  5th  July  1833,  the 
Court  (Second  Division)  applied  the  veitlicty  assoil- 
iQied  Lyle,  and  foqnd  him  entitled  to  expenses  from 
and  after  28th  February  1832 ;  (vide  ante,  Vol.  V.  p. 
520). 

The  appellant  then  appealed  against  the  various  in« 
terlocutora,  in  so  Air  as  against  him ;  bat  the  interio- 
cutors  remitting  the  cause  for  trial  by  jury,  and  dis- 
allowing the  bill  of  exceptions,  were  ordered  to  be 
struck  out  of  the  appeal,  as  being  irr^alarly  and  in- 
competently appealed  against.  The  respondents  en- 
tered a  cross  appeal,  in  so  far  as  theynad  not  beea 
found  entitled  to  full  expenses. 

Lord  Brougham  said  (12th  June  1835),-»My  Laids,  this 
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case  of  Lyie  v,  Balfour  appewed  aC  first  to  be  oae  of  consider- 
able complication,  and  iu  its  result  to  an  English  law^r,  die 
decision  which  had  been  come  to  bf  the  Court  below  did  seem 
to  be  repugnant  to  our  principles  ;  nevertheless,  on  ver^  full  dis* 
cassioR  of  (be  case,  I  have  come  to  the  opinion  that  it  is  in  con- 
formity to  the  principles  of  Scotch  law,  in  respect  of  property  in 
Scotlttiid»  and  that  the  decision  therefore  inust  stand.  At  the  same 
tiioe,  when  I  state  this,  I  ought  to  state  that  my  difficulties  ap- 
peared not  so  much  upon  the. fundamental  principles  upon  which 
tbis  decision  had  vainly  been  rested  in  the  Court  below,  and 
bas  been  exrlusively  rested  by  the  respondent  in  behalf  of  Chat 
decision  at  your  I«ordships*  bar,  but  my  difficulty  arose  rather 
upon  a  point  on  which  I  entertained  some  dpub^  in  respect  of 
my  not  clearly  perceiving. that  it  had  been  taken  into  conaidera- 
tifin  by  the  Court  below, — neither  the  argument  here  at  the  bar, 
nor  the  pointed  cases,  in  which  the  argument  is  in  some  respects 
difTeremly  stated,  nor  the  opinions  delivered  by  the  learned 
Judges  in  the  Court  below  in  advising  the  jfidgaent,  leading  me 
to  believe  that  that  particular  view  bad  been  taken  of  the  case, 
tl)(>ugh  the  argument  there  bore  some  reference  to  the  character 
of  the  case,  4iiid  might  hove  ii)fluenoed  the  decision,  and  have 
gsvenied  the  lesult  which  bad  presented  itself  to  ^he  mind  of 
the  learned  Judges  who  disposed  of  the  case.    I  ratl^r  deemed  it 
expedient  upon  that  ground,  as  well  as  on  other  considerations 
«ilfecting  the  argumeut  which  had  been  made  the  ground  of  de«- 
cisiun  in  the  Court  below,  <that  I  should  have  a  communication 
with  some  of  the  learned  Judges  >n  Che  Court  of  3^'9i«ion  ;  and 
ti  is  in  consequence  of  that  commuuication,  and  some  littW  cpr- 
respoadence  which  arose  out  of  it,  that  X  have  delayed  so  long 
requesting  your  Lordships  to  dispose  of  this  case.     My  Locds» 
it  has  been  very  satisfactory  to  me  to  find,  that  all  my  difficult 
18  removed  at  once  on  the  first  head,  and  with  a  very  lUUe  con* 
sidenitioa  on  the  other,  by  the  aesult  of  this  correspondence.    I 
.aqa  perfectly  satisfied  now  ^hat  these  was  no  ground  fur  the  he- 
sitation wbicb  I  at  first  entertained ;  the  result  of  the  whole 
chereforo,  will  be,  that<the  judgment  must  be  a^lrmed.    I  stated, 
as  thf.  argunsent  went  on  in  the  course  of  the  replj,  how  far  I 
considered  that  the  material  grounds  of  the  decision  were  solid ; 
and  without  entering  further  into  the  discussion  of  the  point  at 
ptesent,  I  shall,  on  ^be  reoKMral  of  the  only  difficulty  I  have  felt, 
being  perfectly  satisfied  that  the  Dointon  which  I  at  first  doubted 
whether  it  bad  been  well  considered  in  the  Court  below — was 
well  considesed, .  I  conceive  that  it  will  bo  necessary  only  to 
move  your  Lordships  that  this  judgment  be  affirmed.     It  must 
be  admitted  it  is  a  case  of  very  considerable  hardship,  and  that 
it  .is  Qply.by  the  application  of  a  very  strict  rule  of  law  the 
Court  has  come  to  the  deoisiou.     .1  stated  my  opinion  of  the 
conduct  of  aome  of  the  parties ; — that  there  has  been  gross  mis- 
conduct, ^there  is  no  doubt, — that  there  has  been  fraud  committed 
there  is  .no  doulit,-r«tbat  by  fraud,  a  conspiracy  has  been  entered 
iiito  by  one  of  the  pasties,  who  appears  to  be  in  an  insoWeut 
cundiiioii«  and  by  a  person  iu  bis  confidence  and  cmployweat, 
H-bo  appears  not  to  have  been  of  greater  solvencv, — the  object  of 
che  conspiracy  being  to  defraud  parties — to  sell  the  same  thing 
twice  over,  in  such  a  way  as  excited  the  indignation  of  the 
learned  Judges;  but  strict  law  must  prevail,  I  will  not  say  over 
the  rights  of  parties,  for  they  must  be  regulated  by  law,  and 
this  is  ruled  by  the  provisions  of  the  Scotch  law, — ^but,  under 
the  circumstances  of  this  case,  it  appears  to  me  it  is  by  no 
means  so  clear  as  to  make  it  at  all  unjustifiable  in  the  party 
against  whom  the  decision  was  made  in  the  Court  below,  to  ap- 
peal to  jour  Lordships  for  a  farther  consideration  of  the  case. 
X  therefore  would  recommend  your  Lordships  to  affirm  this  de- 
cree, on  tbe  ground  thai  the  Scotch  law  must  decide  the  case, 
but  not  to  give  costs. 

The  ioterloevtors  were  aifirmed,  hnt  witfaoatcoiU. 

John  Macqueen,  Jppellant*s  iSS^/idf or.— Caldwell  and  Son,  Be* 


I7ih  June  1835. 

House  OF  Loads.— (G.D.)  '^ 

No.  4i3« — Francis  Grahams,  Appellant^  v.  Stew- 
art JoLLT,  Respondent. 

,  Landlord  snd  Tenant — Meliorations — Circumstances .  in  which  ii 
having  bean  found  by  Ike  House  ofLord*t  on  a  former  appeal,  that 
ike  tenant  of  a  farm  u>a$  eniitieti,  at  lite  end  of  the  Uate,  to  m«- 
iiorationt  for  houses  and  diggings,  in  so  Jar  at  the  original 
houses  and  bigginj^s  on  the  /arm  had  been  improved,  or  others 
suitable  to  tlie  farm  lunl  been  erected^ — but  notjor  any  other 
houses  and  bi^itigs  buUt  of  new — ifcf^/ (affirming  the  judgment 
of  the  Court  of  Session),  that  the  tenant  was  entitled  to  various 
speqfic  sufnsjor  meliovations,  and  also  to  the  expenses  of  process* 

In  1762,  Mr  Wiiliam  Barclay  Grahame,  of  Morphie, 
let  to  William  Gibson  the  lands  of  Morphiemeikle  and 
Pilmour  (except  an  appendage  let  to  James  Aber- 
crowbie),  for  nfty-seven  years,  at  a  rent  of  94  boIJg 
bear,  110  bolls  neal,  and  £ilB,  13.  4i.  Scots  money* 
Tbe  lease  boand  the  landlord  to  allow  the  tenant,  at 
the  expiration  of  the  tack,  the  vafae  of  dykes,  ditches, 
hedges,  and  other  fences  to  be  made  by  the  tenant, 
according  to  the  raloation  of  two  neutral  men.  The 
lease  -4ilso  ccintiiiiied  tjiis  clause  •: 

*'  Furthermore,  it  is  hereby  provided  a«d  declared,  that  the 
whole  houses  and  biggings  on  the  said  farm,  except  the  dwel- 
ling-house after  mentioned,  are  to  be  estimated  and  appraised 
over  to  the  said  William  Gibson,  at  his  entry  thereto,  by  two 
neutral  men,  mutually  to  be  chosen  by  both  parties ;  and  as  the 
dwelling-house  presently  poasessed  1^  the  said  Jean  Smith  is 
in  a  cttieons  condition,  tbenefore  the  said  William  Gibson  here- 
by binds  and  obliges  bim,  and  bis  foresaids,  at  his  entry  to  the 
said  land,  to  build  a  new  dyvelling-bonee  on  the  ground  where  it 
stands,  not  less  than  thirty-sia  feet  in  length,  aud  fifteen  feet 
in  breadth,  within  the  walls ;  and  the  said  William  Grahame 
binda  and  obligea  bim,  and  bis  fssesaids,  to  furnish  whatever 
timber  afaall  be  neoessaiy  thereto,  for  making  it  a  good  and  inf- 
ficient  fann-heuse,  with  aloft  therein,  and  also  to  pay  to  him 
£  120  ^cots  for  helping  to  ^defray  the  charges  of  ibe  work,  and 
that  at  the  first  4erm  of  Whitsunday  or  Martinmaa  after  the 
said  William  Gibson  shall  finish  -the  said  dwelling-house ;  and 
the  said  William  Gibson  btnda  and  obligea  him,  and  his  fore« 
saids,  to  transport  the  said  timber  from  Montrose,  or  any  place 
of  4he  like  distance,  aad  to  furnish  all  the  other  materials,  work- 
manship, and  chaiiges,  for  completing  the  said  dwelling-hoaae  ; 
after  which,  that  house  is  also  to  be  valued  and  appraised,  by 
two  neutral  men,  to  be  mutually  chosen,  as  aforesaid :  And  the 
said  William  Gibson  and  bis  foresaids  sre  to  uphold  these  houses 
and  biggings  during  the  whole  space  of  this  tack ;  and  at  the 
eicpiration  thereof,  they  are  again  to  be  valued  and  appraised  by 
two  neutral  men,  to  be  mutually  cboaen  by  both  parties ;  and  if 
at  the  said  last  appreciation,  the  appraised  value  of  these  bouses 
and  biggings,  including  the  dwelling-house  so  to  be  built,  shall 
exceed  the  values  thereof  at  the  iirst  appreciation,  then  the  said 
William  Grahame,  and  his  foresaids,  shall  be  bouad  to  pay,  or 
allow  the  meliorations  to  the  said  William  Gibson  or  bis  fore- 
saids. And,  on  the  contrary,  if  at  the  last  appreciation,  the  ap. 
praised  values  shall  be  less  than  at  (he  first,  the  said  William  GKb« 
son,  and  his  foresaids,  shall  be  bound  to  pay  the  deterioration 
or  deficiency  to  the  said  William  Grahame,  or  his  foresaids." 

The  dwelKng-house  was  erected,  but  no  valuation 
was  made  of  any  of  the  houses  at  the  tenant's  en  try  ^, 
In  1785,  Robert  Grahame,  who  had  succeeded  as  heir 
of  entail  to  the  estate  of  Morphie,  let  to  William  Gib- 
son the  small  af^eadage  which  had  formerly  been  let  to 
Abercrombie,  aad  which  was  excepted  in  the  original 
tack.  The  rent  of  this  appendage  was  fixed  at  £17, 
and  the  tack  contained  the  same  stipulations  with  the 
tack  of  1762.  In  1794,  the  appellant  succeeded  as 
heir  of  entail  to  the  estate  of  JMorphie ;  and  in  1799, 
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William  Gibson  assigned  hU  leases  to  the  respondent. 
In  1820,  wlien  the  lease:^  were  abont  to  come  to  ater- 
mination,  the  landlord  applied  for  sequestration  against 
the  tenant,  and  the  tenant,  on  the  other  hand,  brought 
various  actions  for  meliorations  against  tlie  landlord, 
which  were  made  the  subjects  of  advocation,  and  ulti- 
mately conjtiined  by  the  Court  of  Session,  which  Court 
prononnc^d  certain  judgements  in  1827,  1838  and  1839, 
^'hich  irere  made  the.  subject  of  appeal  to  the  House 
of  Lords,  and  on  which  appeal  the  following  judg- 
ment was  pronounced  on  29lh  June  1831 : 

**  The  Lords  spiritual  and  temporal  in  Parliampnt  assembled 
find,  that  the  advocator,  Stewart  Jolly,  is  entitled  to  meliora- 
tions for  houses  and  biggings,  in  so  far  as  the  houses  and  big- 
gings  on  the  farm,  at  the  dates  of  the  tucks,  are  improved,  or 
others  snituble  to  the  farm  built  in  lieu  of  the  same,  and  better 
t*an  the  same,  at  the  expiration  of  the  tack  ;  and  find  that  he  is 
not  entitled  to'  meliorations  for  houses  and  biggings  built  of 
iiew,  except  as  aforesaid :  And  it  is  ordered  and  adjudged,  that 
the  several  interlocutors  complained  of  in  the  snid  appeal,  so  far 
as  the  same  are  inconsistent  with  the  above  findings,  be,  and  the 
stoma  are  hereby  reversed :  And  it  is  further  ordered,  that  the 
cause  be  remitted  back  to  the  Court  of  Session,  to  do  therein  as 
shall  be  consistent  with  the  said  findings  and  as  shall  be  just.*' 

The  ca«6  haying  returned  to  the  Court  of  Session, 
was  remitted  to  Lord  Mackenzie,  Ordinary,  who,  on 
13th  May  1834,  pronounced  the  following  interlocu- 
tor: 

"  The  Lord  Ordinary  having  considered  the  remit  from  the 
Second  Division,  closed  record,  re-revised  cases,  and  whole  pro- 
cess, Imo,  In  relation  to  the  principal  dwelling-house  on  the 
farm  of  Morphia,  libelled,  Finds  that  the  tenant,  under  the 
lease  which  was  assigned  to  the  pursuer,  was  l»ouwd  to  erect  a 
dwelling-houae  on  that  farm,  of  dinbensions  not  less  than  certain 
dimensions  specified,  and  that  at  his  own  expense,  with  certain 
furoisbings  of  wood  and  money  by  the  landlord,  in  order  to  as* 
gist  him  in  said  erection,  but  without  any  claim  at  the  end  of  the 
lease  on  account  of  that  erection ;  but  finds  that  the  tenant  was, 
by  the  said  lease,  entitled  to  claim  against  the  landlord  at  the 
6nd  of  the  lease,  for  any  meliorations  made  on  the  said  house, 
after  the  erection  and  valuation  of  the  same/  not  being  unsuit- 
able to  the  farm :  Finds  tl.at  it  was  agreed  that  there  should 
be  a  valuatfon  of  the  same  after  it  was  erected,  btit  that  this 
valuation  does  not  appear  ever  to  have  been  made :  Finds  that 
tbe  value  of  the  wood  furnished  by  the  landlord  towards  the 
erection  of  tfae  said  house,  appears  to  have  lieen  £27,  and  the 
money  to  have  been  j£10;  but  that  tbe  said  sums  cannot  be 
taken  as  tfae  estimated  value  of  the  bouse  erected  by  the  tenant, 
in  terms  of  his  obligation ;  and  finds  a  deficiency  of  any  precise 
evidence  to  supply  tbe  place  of  tbe  valuation  which  the  parties 
neglected  to  have  taken ;  but  finds,  considering  tbe  small  value 
6f  tbe  wood  supplied, — which  formed  the  whole  wood  used  in 
tbe  house, — and  the  small  sum  fumisbed  by  the  landlord,  as  his 
share  of  m6ney  for  the  building  thereof,  it  must  be  presumed 
that  the  said  bouse  was  originally  not  of  large  value,  and  that 
the  sum  of  £150  may  safely  be  taken,  in  absence  of  precise 
evid^nee,  as  a  valuation,  which  the  said  bouse  certainly  did  not 
exceed  :  Finds  tbe  value  of  tbe  said  dwelling-house,  with  its 
meliorations,  at  the  end  of  the  lease,  proved  to  have  been  £254, 
Ss.  T^d.' ;  and  finds  it  proved  that  these  meliorations  were  not 
unsuitable  to  tbe  farm ;  and  finds  tbe  pursuer  entitled  to  the 
diflterence,  being  £104,  3.  7 J.  2do,  Finds  it  proven,  that  the 
true  value  of  all  the  houses  or  biggings  on  tbe  farm  of  Morphie, 
except  tbe  princfpal  dwelling-bouse  on  that  farm,  above  men- 
tioned, at  tbe  entry  of  William  Q\b$on,  the  original  tenant 
under  tbe  lease  libelled,  must  be  held  to  have  been  £51,  6.  0., 
which  Runr,  intoio,  is  to  be  set  against  the  total  sum  of  the  value 
of  the  houses  and  biggings  for  which  the  pursuer  is  entitled  to 
claim,  as  beingj  left  on  the  said  farm  at  the  expiry  of  the  said 
lease,  f.  tf.,  being  either  the  old  houses  and  biggings,  or  being 
meliorations  of,  or  in  jieu  of  the  same ;  and  in  relation  to  the 
said  houses  and  biggings  last  mentioned,  finds  as  follows :— viz., 


3/10,  In  respect  to  a  stable  and  botby,  for  which  a  claim  is  next 
made,  finds  it  admitted  by  the  defender  that  tbey  were  built  by 
the  pursuer,  near  the  site  of  one  of  the  Old  bouses  of  tbe  farm, 
the  foundations  of  which  were  cleared  away  before  tbe  stable 
was  built;  and  finds  it  expressly  averred  by  the  pursuer,  and 
not  sufficiently  denied  by  tfae  defender  on  record,  that  tfae  old 
bouse  was  of  the  same  nature  as  the  stable  and  bocby  erected  in 
Heu  thereof;  and  finds  it  not  proved  that  the  said  stable  a>id 
bothy  were  unsuitable  for  the  farm :     Therefore,  finds  tfae  pur- 
suer  entitled  to  claim  for  the  value  of  tbe  same,  aa  at  tfae  ter- 
mination  of  the  lease,  which  finds  to  bave  been  £156,  3s.     4/o, 
In  respect  to  a  granary  and  poultry-house,  for  which  a  claim  is 
next  made,  finds  it  not  proven  that  t^e  granary  was  a  melioration 
of,  or  in  lien  of  any  of  the  old  houses  or  biggings  on  tbe  fisrm, 
and  that  therefure  the  pursuer  is.  not  entitled  to  claim  for  ita 
value  ;  but  sustains  his  claim  for  the  poultry-house,  as  coming  ia 
Heu  of  an  old  pouUry.house,  and  not  appearing  to  be  unsuitable 
to  the  farm,  and  finds  the  amount  thereof  to  be  £11,  9s.    ota. 
In  respect  to  a  cattle-shed  and  pig-stye,  for  which  a  claim  is 
next  made,  finds  it  not  proved  that  the  same  were  on  tbe  farm, 
or  were  melioiations  of,  or  in  lieu  of  any  old  buiidinga  on  the 
farm,  and  therefore  repels  the  pursuer*^  claim.     6lo,  In  respect 
to  two  barns,  for  which  a  claim  is  next  made,  finds  ft  sufficiently 
proved  that  these  were  built  in  lieu  of  other  old  buildings  of  the 
same  kind  on  the  farm,  and  not  proved  that  they  wre  unsuitable 
for  th6  farm,  and  therefore  sustains  the  claim  for  tbe  value  of 
them  'at  the  expiry  of  the  lease,  which  finds  to  be  £247,  1^  9. 
7mo,  In  respect  to  the  byres,  oxen-byres,  and  cattle-sbed,  for 
which  a  claim  is  next  made,  finds  that  the  erection  of  tfae  byres, 
in  lieu  of  old  byres  existing  on  tbe  farm,  is  averred,  and  not 
denied  on  the  record ;  and  therefore  sustains  the  pursuer's  claim 
on  account  of  tl)e  value  of  them,  and  finds  tbat  it  amounted,  at 
the  termination  of  the  lease,  to  £63,  17.  5.     In  respect  to  tbe 
oxen-byres  and  cattle-shed,  finds  it  not  admitted  or  proved  tbat 
they  were  meliorations  of,  or  erections  in  lieu  of  old  buildings 
of  the  kind  existing  on  tbe  farm,  and  therefore  repels  tfae  pur- 
suer's claim  in  respect  to  them.   8fo,  In  respect  to  tbe  servants' 
houses,  with  byres,  on  accotrnt  of  which  df  clainr  is  next  made, 
finds  it  not  denied  that  one  of  these  4iouses  was  on  tfae  farm  at 
the  commencement  of  the  lease,  and  is  still  used  as  a  servants' 
house ;  finds  no  precise  evidence  of  its  separate  value  at  tfae  ter- 
nfiination  of  the  lease;  but  finds  it  must  have  formed  a  consider- 
able part  of  tbe  total  value  of  £55,  18.  6.,  at  which  this  article 
is  estimated;  finds,  therefore,  that  its  value  may  be  tuken,  as 
claimed  by  the  pursuer,  at  £15,  4s.    9no,  In  respect  to  the 
next  article  on  account  of  which  a  claim  is  made,  viz.,  senranta* 
houses  and  byres  west  from  the  steading  walls,  finds  that  it  is 
in  substance  admitted  by  the  defender^  that  these  are,  or  were 
erected  in  lieu  of  old  houses  or  biggings    that    were    upon 
the  farm,  and  finds  the  %*uIoe,  at  the  termination  of  the  1ea<^, 
proved  to  have  been  £31,8.  1.     lOmo,  In  respect  to  tfae  gar- 
den walls,  on  account  of  which  a  claim  is  made,  finds  it  not 
proved  that  the  same  were  erected  in  melioration,  or  in  lieu  of 
any  garden  wall  existing  on  the  farm  at  the  date  of  the  lease,  or 
tbat  the  same  are  useful  to  the  farm  as  ordinary  fences,  and 
therefore  repels  this  article  of  claim.      II mo.    In  respect  to 
twelve  cot-houses,  for  which  a  claim  is  made,  finds  it  admitted 
that  there  were  eleven  of  them  on  the  farm  at  the  date  of  the 
lease,  and  finds  that  tbe  value  msty  be  taken  to  be  proved,  as  tbe 
pursuer  now  states  it,  viz.,  £89,  6.  9.     12mo,  Finds  the  pur- 
suer entitled  to  legal  interest,  from  the  31st  day  of  I>ecember 
1820  to  the  14th  day  of  July  1830,  on  the  melioratiohs  due  to 
him,  but  this  under  deduction  of  anv  sums  due  to  the  defender 
for  rent  or  otherwise.     ISmo,  Finds  the  pursuer  entitled  to  tbe 
sum  of  £805,  3.  9.  of  expenses  of  process,  as  now  claimed  by 
him;  and,  with  these  fiildiogs,  appoints  the  cause  to  be  enfoHed, 
in  order  to  decemiture,  or  other  procedure." 

Thereafter,  on  24lh  Maj  1834,  the  Lord  Ordinary 
decerned  in  terms  of  the  judgments  Gootaioed  in  iiid 
interlocator  of  13th  May,  and  found  the  tenant  en- 
titled to  expenses,  which  his  Lordship  modified  to 
£70.  Both  parties  having  reclaimed  to  the  Seeond 
Division  of  the  Court,  the  following  intertoeutor  was 
pronounced  on  24th  (signed  25th)  June  ld34 ; 
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<•  The  Lords  having  considered  the  reclaiming  notes  for  both 
parties,  with  the  other  proceedings  and  heard  counsel  thereon, 
find  that,  in  addition  to  the  sum.s  allowed  for  melioratioR  by  the 
Lord  Ordinary's  interlocutor,  the  pursuer  is  entitled  to  the  sum 
of  £80,  Ol  3.  as  the  value  of  dykes  and  ditches  ou  tlie  furm  of 
Murphie ;  also,  to  the  further  sum  of  £5G,  S.  5-  in  addition  to 
the  sum  of  £63,  17.  5.,  allowed  by  the  uiterlocutor  of  the  Lord 
Ordinary  as  the  value  of  the  oxen-byres  and  .cattle-shed  on  said 
farm :  Find  that  from  the  sum  of  £89,  6.  9,  allowed  by  the 
Lord  Ordinary  as  the  value  of  cot-bouses  on  the  farm,  there 
fulls  to  be  deducted  one-twelfth  part,  or  £7,  8.  10}.,  in  respect 
there  were  originally  only  eleven  cot-houses  on  the  farm  :  Find 
that,  in  addition  to  the  sum  of  expenses  found  due  to  the  pur- 
suer, he  is  further  entitled  to  the  dues  of  extract,  being  £4, 4. 1  ^.> 
being  ia  all,  £'209, 7.  10^. :  Find  the  pursuer  entitled  to  iutere!»t 
on  the  several  sums  found  due  to  him,  at  the  rate  allowed  by 
the  biiiik,  from  and  after  the  date  of  consignation,  and  decern  ; 
varying  and  altering,  in  so  far,  the  interlocutor  of  the  Lord  Or- 
dinary :  Quoad  uUrn,  adhere  to  the  interlocutors  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  desire  of  the  notes, 
and  remit  to  Lord  Moncreiifto  proceed  accordingly." 

The  case  having  come  before  Lord  MoncreiflF,  Or- 
dinary, his  Lordship,  after  having  ordered  a  state  of 
the  claims  of  the  respondent,  under  the  final  inter- 
locutors already  pronounced  by  the  Lord  Ordinary 
and  the  Court,  pronounced  the  following  interlocujtoJT 
ou  2Sth  June  1804: 

"  The  Lord  Ordinary  having  considered  the  remit  from  the 
Lords  of  the  Second  Division,  finds  the  pursuer  entitled  to  pay- 
ment of  the  sura  of  £879,  3.  II}.  Sterling,  being  tlie  amount  of 
the  pursuer's  claim  at  14th  July  1830,  in  terras  of  tlie  interlo- 
cutors of  the  Lord  Ordinary  and  of  the  Court,  dated  the  13th 
Muy  and  24th  June  1834,  agreeably  to  state  ludgod  in  process, 
Willi  interest  thereon,  at  the  rate  allowed  by  the  bank,  from  the 
I4tb  July  1830,  out  of  the  funds  thus  consigned  to  meet  the 
pursuer's  claims  in  the  process  :  Grunts  warrant  to,  and  ordains 
the  treasurer  of  the  Bunk  of  Scotland  to  make  payment  to  the 
pursuer  of  the  a!)ove  sum,  with  the  bank  interest  thereof,  as 
aforesaid,  and  decerns;  and  reserving  to  the  pursuer's  agent  to 
proceed  as  accords  upon  the  decree  already  obtained  by  him,  for 
the  sum  of  £70  of  moditicd  exjienses,  found  due  to  the  pursuer 
under  the  interlocutor  of  Lord  Mackenzie,  of  date  24th  AJuy 
1854,  and  adhered  to  by  the  Lords  of  the  Second  Division.** 

Against  these  various  interlocutors,  in  so  fiir  as  unr 
favourable  to  the  landlord,  the  preseut  appeal  was 
presented. 

Lord  Brougham  said  (17th  June  1835),— My  Lords,  when 
this  case  first  came  before  me  this  morning,  not  having  the 
least  recollection  of  the  circumstances  that  were  detailed  pre- 
viously, and  not  having  read  the  papers  till  this  morning,  I  had 
very  great  doubts,  whether  the  (Jourt  of  Session  had  not  made 
an  extravagant  allowance  to  the  defender,  either  under  the  remit 
of  your  Lordships,  or  at  the  date  of  the  transaction  in  1762,  in 
respect  of  a  very  large  proportion  of  those  rents  reserved;  but 
with  respect  to  the  lease  granted  seventy-two  years  ago,  the 
rent  must  liave  increased  four  or  five,  or  perhaps  seven  or  eight 
times.  This  was  the  first  impression  that  existed  on  my  mind, 
on  finding  that  it  was  the  old  rent  that  was  fixed  upon«  and  that 
the  new  rent  was  a  great  deal  more.  I  should  think  the  parties 
would  be  able  to  tell,  as  finr  as  fifteen  years  ago,  what  Graham  let 
the  land  for  in  1820. 

Mr  SioddarU-^My  Lord»  I  understand  it  is  about  £800  a- 
year. 

Lord  Brougham. — Probably  it  has  come  down  now;  but, 
however,  we  are  to  look  to  the  value,  not  as  now.  but  as  it 
was  at  the  end  of  the  term  in  1820.  That  being  effaced  from 
my  recollection  altogether,  the  sole  question  resolves  itself  in- 
to the  various  foriQS  in  which  the  allowance  has  been  made 
by  the  Lord  Ordinary  in  his  interlocutor,  and  as  far  as  ad- 
ditions have  been  added  by  the  Court.  First  of  all,  the  ques- 
tion is  as  to  the  dwelling-house;  but  I  shall  not  enter  into 
that,  farther  than  to  observe,  that  if  I  am  to  look  to  the  contract 


by  which  the  parties  are  bound,  I  am  bound  by  it.  I  should 
think  that  the  Court  of  Session,  instead  of  allowing  too  much 
for  the  house,  has  allowed  too  little.  The  house  is  now,  or  was 
\n  1820,  worth  £-254;  they  have  deducted  from  that  £150,  and 
allow  £104  only;  but  Mr  Grahame,  or  his  ancestor,  in  1762^ 
bound  himself  to  agree  to  a  deduction  that  was  formerly  much 
less  than  now  (as  it  was  to  be  a  deduction  of  the  newly  ap- 
praised value,  or  as  it  is  called,  the  appreciation  of  1 762).  It  was 
so  verv  important,  that,  in  my  humble  apprehension,  it  would 
have  been  very  difficult  (if  the  words  were  not  express  and 
clear  in  the  lease)  to  affix  any  such  meaning  to  the  parties  ^ 
for  if,  by  some  magic,  it  haa  been  possible  to  preserve  the 
houses  in  the  very  same  situation — every  inch  of  brick  and 
mortar,  and  wood  and  iron ;  if  every  particle  had  been  kept 
in  the  same  situation  in  1820,  as  in  1762,  the  new  increase  of 
the  value  of  the  commodity,  in  proportion  to  the  depreciation 
of  the  value  of  money,  would  have  entitled  the  assignee,  at 
the  end  of  the  term,  to  a  sum  of  money.  I  will  read  some 
provisos  of  that  lease  to  your  Lordships,  to  show  there  is  no 
mistake  in  the  view  I  take  of  it.  I  am  quite  confident  that  if 
it  were  so,  it  must  have  struck  every  one,  as  the  most  unheard! 
of,  and  the  most  improvident  bargain  that  ever  was  made.  This 
lease  says  :  **  It  is  provided  and  declared  that  the  whole  bouses 
and  biggings  on  the  said  farm,  except  the  dwelling-house  after- 
mentioned,  are  to  be  estimated  and  appraised  over  to  the  sai4 
William  Gibson  at  his  entry  thereto,  by  two  neutral  men  mu- 
tually to  be  chosen  by  both  parties.**  Now,  that  is  a  valuation 
to  l>e  instantly  made  at  the  entry.  There  is  no  doubt  of  the 
terms.  Then  it  goes  on  to  say, — **  and  as  the  dwelling-house 
presently  possessed  by  the  said  Jean  Smith  is  in  a  ruinous  con- 
dition, therefore  the  said  William  Gibson  hereby  binds  and 
obliges  him,  and  his  foresaids,  at  his  entry  to  the  said  land,  to 
build  a  new  dwelling-house  on  the  ground  where  it  stands,  not  lesa 
than  thirty- six  feet  in  length  and  fifteen  in  breadth,  within  the 
walls ;  and  the  said  William  Grahame  binds  and  obliges  him,  and 
his  foresaids,  to  furnish  whatever  timber  shall  be  necessary  theretdy 
)fur  making  it  a  good  and  sunicient  farm-house,  with  a  loft  there- 
in ;  and  also  to  pay  to  him  £120  Scots  for  helping  to  defray  the 
charges  of  the  wurk,  and  that  at  the  first  term  of  Whitsunday  or 
Martinmas  after  the  said  William  Gibson  shall  finish  the  said 
dwelling-house ;  and  the  said  William  Gibson  binds  and  obligef 
him,  and  his  foresaid^,  to  transport  the  said  timber  from  Monji 
trose,  or  any  place  of  the  like  distance,  and  to  furnish  all  the 
other  materials,  workmanbhip,  or  charges,  for  completing  the 
said  dwelling-house ;  after  which,  that  house  is  also  to  be  valuedi 
and  appraised  by  two  neutral  men,  to  be  mutually  chosen  a^ 
aforesaid.  And  the  said  William  Gibson,  and  his  foresaids,  are 
to  uphold  these  houses  and  biggings  during  the  whole  space  of  the 
tack ;  and  at  the  expiration  thereof,  they  are  again  to  be  value^ 
and  appraised  by  two  neutral  men,  to  be  mutually  chosen  by 
both  parties ;  and  if  at  the  said  last  appreciation,  the  appraised 
value  of  these  bouses  and  biggings,  including  the  dwelling-house 
so  to  be  built,  shall  exceed  the  value  thereof,  at  the  first  appre- 
ciation,*' (which  they  would  be  sure  to  do,)  "  then  the  said  Will 
liam  Grahame,  and  bis  foresaids,  shall  be  bound  to  pay  or  allovf 
the  meliorations  to  the  said  William  Gibson,  or  his  foresaids. 
And  on  the  contrary,  if  at  the  last  appreciation,  the  appraise4 
value  shall  be  less  than  at  the  first,  the  said  William  (iibsout 
and  bis  foresaids,  shall  be  bound  to  pay  the  deterioration  or  de- 
ficiency to  the  said  William  Grahame,  or  his  foresaids.**  The 
question  now  is,  what  were  the  meliorations  then  meant  ?  for  if 
It  were  only  intended  to  have  deducted  them  from  the  value  or 
the  new  house,  that  would  be  more  reasonable  when  they  deduct 
£150;  but  that  is  impossible  to  be  supposed  the  meaning  of  the 
lease.  They  have  positively  agreed  that  the  one  valuation  is  to 
be  made  in  1762,  and  the  other  in  1820 ;  and  it  is  perfectly  deair 
that  the  one  last  made  is  to  be  deducted  from  the  other,  for  they 
say, — **  if  at  the  said  last  appreciation,  the  appraised  vdue  of 
these  houses  and  biggings,  including  the  dwelling-house  so  to  be 
built,  shall  exceed  the  value  thereof  at  the  first  appreciation,^ 
then  he  shall  be  bound  to  do  what?  He  shall  be  ^und  to  pajj^ 
for  the  deteriorations  only,  which  would  admit  of  some  precise 
arithmetical  statement  of  the  deficiency,  by  the  difference  be- 
tween the  valuation  of  1762,  and  aq  appreciation  similarly  made 
In  1820,    Now,  that  gives  rise  to  my  preseut  doubt  in  this  case^ 
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namely,  that  tbe  Court  of  Sesiion  appcwa  to  liave  gone  Into 
■omewbat  of  a  different  new  of  tbe  case,  tban  aa  af>pears  by  tbe 
terms  of  tbe  contract,  in  awarding  for  tbe  dwelling-bouse,  and 
in  awarding  for  tbe  oiit-booses.  In  awarding  for  tbe  dwelling- 
bouse,  tbey  bave  gone  upon  a  rational  view  of  wbat  ougbt  to 
bave  been  taken  by  tbe  parties  as  tbe  value,  in  1820,  of  a  bouse 
built  in  1762,  otberwise  tbey  never  could  have  awarded  £\50; 
but  tben»  bave  tbey  done  the  Same  thing  ia  respect  of  tbe  out- 
booses  or  oot-bitildings ?  No  sucb  thing;  for  there  ba^ng  been 
no  appreciation  made  in  1762  of  tbe  out-houses,  as  was  contem- 
plated, they,  in  1 792,  proceed  to  supply  that  want  of  previous 
apprecistion.  They  then  agree  to  bafe  a  new  appreciation ;  but 
npon  what  teitns  was  it  to  be  madie?  Not'  arf  appreeiation 
agreeably  to  the  terms  in  1792,  when  it  was  made,  but  upon  a 
speculative  valuation  of  what  would  have' been,  in  1762,  the  value 
of  the  out-biggings :  that  is  clear.  What  does  the  Couit  do  ?  It 
takes  tbe  position,  that  eighty  odd  pounds  formed  the  valuation 
in  1792,  of  Che  bttildings  existing  in  1762,  and  that  is  all  that  they 
deduct  from  the  new  appreciatlbn  of  the  out-houses ;  that  is  to 
say,  it  is  all  that  they  deduct  in'  terms ;  but  now  it  app^rs  to  me 
tbey  deduct  a  little  mdre  than  that,  as  appears  upon  the  ioterlo- 
CUtOTr  according  to  tbe  statement  on  the  last  page  of  the  respon- 
dent's case.  If  your  Lordships  come  to  look  at  tbe  interlocutor 
of  Lord  Mackenzie,  you  will  see  another* deduction  n^as  made ; 
for  he  says,  in  speaking  of  the  eighth  article,  he  **  finds  no  precise 
evidence  of  its  separate  value  at  the  termination  of  the  lease,  but 
finds  that  it  must  baVe  formed  a  considerable  part  of  the  total 
Value  of  ^55,  18.  6.,  at  whicb  this  article  is  estimated."  Then 
be  "  finds,  therefore,  that  its^valpe  may  be  taKen,  as  claimed  by  the 
pnrsner,  at  j£I5.  48."  Now,  I  cannot  donceiVb  tbat';£15,'  4s.  is 
arrived  at  in  any  other  mode,  but  by  making  a  very  considerable 
deduction.  Then  as*  to  the  ninth  article,  he  says, — "  In  respect 
to  tbe  next  article,  on  account  of  which  a  claim  is  made,  viz., 
aervknts*  booses  and  byres,-  west  front  the  steading  walls,  finds 
that  it  is  in  subiitance  admitted  by  tbe  defealler,  tmit  tVese  are 
or  were  erected  in  lieu  of  old  bouses  or  biggings  tbat  were  npon 
tbe  farm ;  and  finds  the  value',  at  tbe  termination  of  the  lease, 
pro^^ed  to  bave  been  ^31, 8.  I ."  Then  as  to  the  tenth  article, — 
*'  In  respect  to  tbe  garden  walls;  on  accot^'itof  which  a'  datift  is 
made,  finds  it  not  ptoied  tbit  tb«r  same  were  ere^ed  in  cfeliofi- 
tion,  or  in  lien  of  any  garden  Wall  einstlng  on  tbe  farm  at  tbe 
date  of  tbe  lease,  or  that  tbe  same  are  useful  to  the  farm  as  or- 
dinary fences,  and  therefore  repels  this  article  of  claim.**  Then 
as  to  tbe  eleventh  article,  be  says, — "  Ih  respect  to  twelve  cot- 
bouses,  for  whicb  a  claim  is  made,  finds  it  admitted  that  there 
were  eleven  of  them  dH  the  farm  at  tbe  date  of  tbe  lease ;  and 
finds  that  the  valile  may  be  taken'  to  b6  proved,  as  the  piirsoer 
now  statea  it,  viz.,  jC89,  6.  9.  Now,  that  interlocutor  makes  tbe 
eigbtb  article  j855»  18.  6.,  and  thev  have  only  allowed  d^\5,  4s. 
In  the  nCkt  place,  the^  do  not  find  that  one  of  those  houses  was 
used,  as  at  the' date  Of  t^  lease,  and  is  still  used,  ahd  for  which 
there  oo^bt  to  be  alloWed  a  separate  stfm.  Then  tbey  do  not 
allow  any' thing  for  the  other  houses;  they  have  only  allowed  for 
one,  upon  tbe  footing,  that  if  new  bouses  are  addfed,  tb^y  are  not 
to  take  them  hito  consideration  as  meliorations.  Now,  juSt  look 
at  the  interlocutor  or  judgment  of  your  Lordships,  as  it  appears 
on  page  11  of  tbe  appellant's  case,  "^our  Lordships  found 
'*  that  tbe  advdiator,  Stewart  Jolly,  is  entitled  to  meUorations 
for  houses  and  bigj^ngs,  in  so  far  as  the  houses  and  biggings  on 
tbe  farm,  at  tbe  dates  Of  the  taeks,  are  improved.**  Now,  stop ; 
that  is  all  that  the  Court  have  here  done,-—*'  or  others  suitable 
to  tbe  farm***— not  upon  the  farm  in  1762,  for  that  is  the  mean- 
ing of  it, — *'  or  others  suitable  to  the  farm,  built  in  lied  of  tbe 
same,  and  better  than  tbe  same  at  tbe  expiration  of  the  tack.** 
I  find  that  the  Court  have  allowed  that.  Thert  they  find  ^*  tbat 
he  is  not  entitled  to  meliorations  for  bouses  and  biggings  built 
of  new,  except  as  aforesaid ;"  and  that  may  reconcile  the  inter- 
locutor, which  I  was  apprehensive  was  not  reconcUeable  with 
your  Lordships*  ji^lgment  in  that  case.  Now,  we  will  look  at 
tbe  Lord  Ordinary's  interlocutor  again.  That  may  undoubted]}| 
abow  that  it  .may  stand  together  with  it,  and  that  that  ^15,  4s. 
may  p^bably  bavelieeii  the  value  at  that  time,  as  it  is  a  reason- 
imle'  siim.  It  says, — <*  In  respect  to  tbe  servants*  bouses  and 
byres,  west  of  the  steading  walls,  finds  that  it  is  in  substance 
admitted  by  the  defender,  tbat  these  are  and  were  erected  in  lieu 


of  old'bonses  or  biggings  that  were  upon  tbe  farm,  and  finds  tbe 
value,  at  the  termination  of  tbe  lease,  proved  to  bave  been 
£31,  8.  1.**  That  is  exactly  the  sum.  Then  it  says,--**  In 
respect  to  the  garden  walls,  on  account  of  whicb  a  claim  is 
made,  finds  ilTnot  proved  that  tbe  same  were  erected  in  meliora- 
tion,  of  in  lieii  of  any  garden  wall  existing  oj^n  tbe  farm  at  tbe 
date  of  the  lease,  or  tbat  the  same  are  usefal  to  tbe  faim  aS  or- 
dinary fences,  and  therefore  repels  this  article  of  claim.  In  re- 
spect to  twelve  cot-bouses,' for  which  a  dum  is  made,  finds  it 
admitted  that  there  were  eleven  of  them  on  tbe  farm  at  tbe  date 
of  the  leas^;  and  finds  that  the  value  may  be  taken  to  be  proved, 
as  the  pursuer  noW  states  it,  vtar:,  £89,  6.  9.** — they  deducting 
£40  for  one  bouse.  Now,  I  do  not  understand  bow  tbey  arrive 
at  that  sum  of  £40  for  one  house  ;  bow  one-twelftb  of  £129 
should  be  £40,  I  do  not  comprehend.  They  deduct  for  one, 
£89,  6.  9l 

Mr  Sioihlart. — One  of  the  booses  was  a  smith's  bouse/  and  of 
eodrse  dT  greater  value  than  the  othevs. 

Lord  Urbvgham, —  Was' that  the  one  tbat  was  built  anew? 

Mr  Stoddart. — Yes,  my  Lord,  it  was ;  and  we  do  not  claim 
for  it 

Lorit  Mrovgham.^-'Then  I  may  state,  that  tbe  only  tpiefttioip  iSk 
as  to  whether  the  Court  of  Ssaaioi*  bave  done  right  in  adopting 
one  vi^w  ot  the  terms  of  the  contract,  when  it  makes  deductions 
for  the  out-fionses,  and  another  view  of  the  terms  of  the  con- 
tract, when  it  makes  a  deduction  for  the  dwclliDg-house.  My 
opinion  is,  that  the  two  principles  of  the  finding  of  the  Lord 
Ordinary,  and  the  finding  of  the  Court,  are  not  easily  reconcile^ 
ajtfe^  upon-  tbe  grounds  I  bave  statsd ;  but  when  I  come  to  con- 
sider  that  the  error,  if  any,  is  riitb'er  in  deducting  Uto  much  for 
tbe  dwelling-house,  than  too  little  for  the  ourt<»bodse8,  it  ia  clear 
tbat  I  cannot  recommend  to  yonr  Lordsliips  any  proposition  as 
to  rectifying  or  amending  the  interlocutor  in  that  respect ;  if  it 
bad  been  tbe  other  way,  apd  if  they  bad  turned  tbe  s«»ie  again<it 
tbe  appellant;  instead  of  against  the  respondent,  as  ro  tbe 
meliorations  in  adopting  the  contract,  it  would  have  been  no. 
cessary,  before  affirming  tbe  interlocutor,  for  tbe  respondent 
to  ^ve  in  an  answer  to  that  objection.  Whether  he  has  an 
answer  or  not,  it  is  not  now  for  me  to  conjecture;  but  the 
question  is,'whetlier  tbe  Court  bave  allowed  the  respondent  to* 
much,  or  the  appellant  too  little  ?  It  is  unnecessary  to  wa&t^ 
more  time  upon  those  points.  As  to  tbe  other  points,  tbey  art 
merely'  relative  to  the  expenses  below,  and  tbf  cbsta  of  tbe  pre* 
Stenlappea).  The  costs  below  are  of  necessity  to  be  nl]o«f!<^ 
because  they  baVe  been  allowed  in  tbe  former  case;  and  the 
reinit  having  btfen  made  tfpon  reversing  certain  interlociAofSi, 
and  directing  tbe  Court  to  proceed  upon  the  groand  of  their 
former  interlocutors  (except  as  far  as  reversed),  tbe  mication  is^ 
whether  any  part  of  the  reversal  touches  any  p^rt  of  tbpae  in- 
terlociftors  f  I  have  read  this  case  dVes,  and  if  is  elear'tfav  inter- 
locutors were  entirely  untouched.  Tbat  judgment  of  IB31  was 
a  judgment  bjf  this  House,  aflhrmin^,  not  rstveisifftg,  tbe  judg- 
ment'of  the  dourt  below  allowing  the  expenses;  Then  as  to 
tbe  e?cpenses  of  the  extract,  Uiey  are  quite  conse^ential ;  and  as 
to  that  sum  of  £74  (the  expense  attending  tbe  new  litigation)  I 
think  they  are  entitled  to  that  expense.  A^  to  tbe  eosts  of  tbe 
present  application,  T  think  your  Lordahipsr  oogbt  to  give  tbe 
respondent  tbe  costs  of  thiji  appeaL 

Interlocutors  ftffirmed,  with  coats. 

Williams,  Brookes,;  Powell,  and  Broderip,  Apprftant*s  SJi- 
citors, — Andrew  M'Crae,  Bespondent's  Solicitor. — [c;.D.1 
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COURT  OF  SESSION. 
INNER-HOUSE. 

11M  J«/y  1835. 
Sfcond  Division. — (G.  D.) 

No.  41 4w — The  Magistrates  of  Edinburgh,  Peii' 
iumers^  v.  The  Trcst^ es  for  the  City  of  Edin- 
DUKOH,  Respondents. 

Bargfa  Royal — Bankrupt — An  Act  of  Parliament  having  been 
pasfed,  vesting  in  truUett  the  whole  eUate  and  effects  Of  the  citjf 
of  Edinburgh  legally  Habte  and  attachable  for  the  debti  of  the 
City,  and  empowering  the  Court  of  Semon,  in  cote  of  difference 
between  the  Ma^ittratet  aHd  Trutteet,  and  until  thi  rightt  of 
parlies  should  be  determined,  to  fit  what  sum  should  be  necessary 
to  defray  the  ordinary  annual  expenditure  of  the  city — Circtim- 
slances  in  which  held,  that  eeriain  items  Jell  to  be  allowed,  and 
others  to  be  disallowed,  in  firing  a  sum  to  meet  thU  said  annual 
etpentliture. 

B]r  an  Act  of  Parlinment,  piwsed  on  29th  Aagast 
1833,  certain  trustees  were  appointed 

"  for  tlie  purpose  of  realizing  and  distributing  among  tbe  latd 
rreditori,  in  the  modt  expeditious  and  economical  manner,  tbe 
Tvbole  estate  and  effects,  heritable  and  moTeable,  real  and  par* 
Ronal,  wheresoever  situate,  and  of  whatever  denomination,  be- 
longing  to  the  said  city  of  Edinburgh,  which  are  legally  liable 
for  the  said  debts,  una  attachable  by  the  diligence  of  tbe  said 
creditors." 

To  enable  the  trnst^es  to  carry  these  objects  into 
effect,  it  tras  prorided  by  the  lOth  section,  that  tbe 
whole  estate  and  effects 

*'  which  are  legally  liable  for  the  said  debtB,  and  attachable  by 
tbe  diligence  of  the  said  creditors,  as  aforesaid,  shall  be,  and 
shall  be  deemed  and  held  to  be,  vested  in  the  said  trustees.** 

And  it  was  farther  declared,  that  every 

**  right,  title,  and  interest  which  was  formerly  in  the  Msgistratea 
and  Council  of  tbe  said  city,**  shall  thereafter,  in  so  far  as  re- 
lates to*  the  amid  estate  and  effects,  "  be  in  the  said  Trustees,  for 
the  purposes  foresaid,  to  the  end  that  ssid  estate  and  effects 
may,  if  necessary,  be  levied  and  recovered,  sold,  and  converted 
into  money,  for  the  benefit  of  the  creditors  of  the  said  city." 

By  the  14th  section  it  was  further  enaetedf, 

"  that,  until  the  rights  of.  the  said  Lord  Provost,  Magistrates, 
and  Council,  and  the  said  I'rustees  respectively,  to  the  said 
estate  and  effects,  shall  be  fixed  and  ascertained,  the  whole 
revenuea  of  the  said  city  shall  be  collected  by  the  Chamberiatn 
of  the  said  city,  and  tbe  other  collectors  thereof,  as  heretofore ; 
and  it  sfaall  and  nay  be  lawfill  for  tbe  said  Lord  Provost,  Magis- 
trates and  CSooncil,  from  time  to  time  to  apply  ^uch  part  of  tbe 
moniee  collected  hy  the  said  Chamberlain  or  other  collectors  aa 
aforesaid*  as  imiy  be  rehired  to  enable  the  said  Lord  Frovoet, 
Magistnites  and  Council  to  defray  the  annual  expenditure  of  the 
said  city  v  Fn>vided  always,  that  if  any  difference  shall  arise 
between  tbe  aaid  Trustees  and  the  said  Lord  Provost,  Magis- 
tratea  and  Council  as  to  the  amount  of  the  said  annual  expendi- 
ture, until  tbe  rights  of  parties  shall  be  fixed  and  ascertained  as 
aforesaid,  Che  said  Trustees,  and  tbe  said  Lord  Provost,  Magis- 
trates and  Council  respectively,  shall,  and  they  are  hereby  autho- 
ised  to  settle  the  same  by  compromise,  submission  or  judicial 
reference,  or  to  spply  to  tbe  Court  of  Session,  in  either  Division 
:hereof,  by  petition ;  and  tbe  arbiter  or  arbiters  in  such  suhnis- 
non,  and  referee  or  refereea  in  such  judicial  reference,  are  bere- 
^j  required  and  empowered  summarily,  and  failing  such  submis- 
don  or  judicial  reference,  then  the  said  Court  is  hereby  lequired 
md  empowered  summarily,  and  without  waiting  the  course  of  the 
oil,  to  consider  and  asceruin  what  sum  of  moosy  V(rill  be  neces- 
lary  to  enable  the  said  Lord  Provost,  Magistrates  and  CouncU, 
o  defray  the  ordinary  expenditure  of  the  said  city  for  the  year 
ben  current ;  sod  H|poB  each  sunr  being  so  ascertained;  to  grant 


warrant  and  authority  to  tbe  sidd  Lord  Provost,  [Magistrates, 
and  Council,  or  their  Chamberlain,  to  pay  and  iq>ply  tbe  same 
accordingly,  out  of  strch  part  of  tbe  revenues  as  shall  not  have 
been  previously  found  to  belong  to  the  said  trustees." 

In  December  1834,  the  f^rovost,  Magistrates  and 
Cocmcit  of  Edinburgh  presented  a  petition  to  the 
Court,  narrating  this  Act  cf  Parliament,  and  praying 
tbe  Court  to  ascertain  what  #um  would  be  necessary 
to  defray  the  ordinary  expenditute  of  the  city  from 
11th  November  18.S4  to  llth  Norember  1835.  la 
this  petition  the  probable  receipts  for  the  year  were 
stated  as  consisting  of 

Proper  revenue,    £19,599  11     1 
College  revenue,  85^    4  10 

Ale  duty,        -  2^607  16    6 

£23,063  12    5 


And  the  probable  expenditure  as 

From  the  proper  revenue,  £13,798  17    9 
College    do.  1,369  19    4 

Ale  duty,        ^        3,878  14    9 

-  -■' 

£19,047  11  1 
And  the  petitioners  accordingly  prayed  for  authority 
to  apply  this  last  sum  of  £19,047,  11.  1.  in  defraying 
the  expenditure  for  the  year  ending  Martinmas  1835. 
A  previous  petition  bad  been  presented,  but  not  dis- 
posed of,  as  to  the  expenditure  for  the  year  endin|^ 
Martinmas  1834.  Answers,  replies,  and  duplies  fol* 
lowed.  The  Magistrates  contended  that  they  were 
entitled  to  a  sum  sufficient  to  defray  the  whole  ordi- 
nary expenditure  of  the  city,  which  they  had  reduced 
by  economical  arrangements  as  far  as  pntcticable,  and 
they  maintained  that  great  part  of  tbe  burgh  property 
was  unalienable.  The  trustees,  on  the  other  hand,  con- 
tended, that  the  question  must  be  viewed  in  relation 
to  the  riglits  of  onerous  creditors ;  that  the  Magis- 
trates were  only  entitled  to  such  a  sum  as  was  indis- 
pensable for  preserving  the  existence  of  the  city  as  a 
nurgfa  ;  and  that  all  sums  hitherto  ^aid  for  maintain- 
ing the  civic  dignity  and  establishments,  and  for  pen« 
sions,  salaries,  and  allowances  which  had  been  voluii- 
tarily  agreed  to  be  paid  by  the  Magistrates  and 
Council,  must  be  discontinued.  The  trustees  denied 
that  any  considerable  portion  of  tbe  city's  property 
could  be  deemed  to  be  unalienable.  The  speeches  of 
,the  Judges,  and  the  interlocutor  of  the  Court,  will 
show  the  various  items  of  expenditure  which  were 
held  to  be  peculiarly  objectionable,  as  in  a  question 
with  onerous  creditors. 

The  ordinary  debt  of  the  city  was  stated  to  be 
£359,589.  3.  1.,  exclusive  of  a  debt  of  £65,605.  lis. 
charged  upon  the  ale  and  beer  duty, — the  debt  on  the 
Leitb  docks,  and  various  guarantees  and  obligations. 

A I  advising  on  12th  May  1835, 

Lord  Justiee-Cierk  said,  I  never,  since  I  sst  in  this  chair,  bad 
a  more  disagreeable  duty  to  perform  than  the  present.  We  are 
a  sort  of  referees  under  the  Act  of  Parllsment,  and  the  question 
is,  bov^  we  are  to  discharge  our  duties  as  such  ?  The  objects 
of  the  Statute  appear  to  have  been  to  divest  the  city  of  all  its 
property,  instead  of  allowing  separate  measures  to  be  adopted  by 
the  creditors,  and  thereby  causing  litigation  and  expense ;  and 
farther,  to  create  a  body  of  trustees,  who  might  attend  to  the 
interests  of  tbe  creditors,  and  at  the  lapse  ofa  certain  period. 
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Uke  poflseBBion  of  oH  the  fxroperty  of  the  city,  lidble  in  payment 
of  its  debts.  Therefore,  though  the  interests  of  the  city  are  not 
to  be  lost  sight  of  on  the  one  band,  it  is  impossible  to  forget 
what  is  doe  to  the  creditors  on  the  other.  Keeping  these  objects 
in  vieMT,  and  considering  that  the  primary  object  of  the  Statute 
WIS  the  liquidation  of  the  city*s  debts,  we  come  to  look  at  what 
lir«  tl«e  duties  imjjQsed  on  us.  The  14tb  section  of  the.  Act 
declares,  that  until  the  rights  of  parties  to  the  estates  of  the  city 
shall  be  ascertained,  the  whole  revenues  shall  be  collected  by 
the  Chamberlain,  and  that  it  shall  be  lawful  to  the  Provost,  M>u 
gistrates  and  Council,  to  apply  such  parts  thereof  as  may  lie  ne- 
cessary to  defray  the  annual  .expendUure  of  the  city..  If  the 
'Act  bad  stopped  here,  it  is  dear  that  the  Magistrates  could  not 
bave  been  interfered  with,  till  the  rights  of  parties  were  settled ; 
but  then  the  Act  goes  on  to  provide,  that  in  case  of  difference 
between  the  Alagistrates  and  trustees;  as  to  the  amount  to  be 
applied  In  defraying  the  expenditure  of  the  city,  the  Court  of 
Sesidoii  shall  **  consider  and  ascertain  what  sum  of  monev  will  .. 
be  necessary  to  enable**  the  Magistrates  to  defray  the  ordinary 
annual  expenditure.  Now  your  Lordships  will  recollect,  ihat 
..when  the  original  petition  was  presented  in  March  IBS'!,  lex- 
pressed  a  doubt  how  far  the  time  had  arrived  for  our  interference, 
but  of  consent,  an  order  was  granted  for  <£aOO0,  to  account  of 
that  year*s  expenditure.  Beyond  that  sum,  there  has  been  no 
warrant  at  all  granted  by  this  Court,  and  parties  have  acted  at  . 
their  own  risk.  We  have  aince  allowed  and  heard  further  argu- 
ment, and  I  feel,  certainly,  that  we  must  look  at  the  situation 
pf  the  city  as  totally  different  from  that  in  which  it  previously 
stood,  we  must  keep  in  view  that  the  city  admittedly  cannot 
pay  its  debt«..  We  are  not  to  give  an  opinion  as  to  the  ultimate 
rights  of  parties,  because  it  is  only  till  these  are  determined  that 
we  are  to  act  under  the  Statute.  But  I  must  say,  as  the  Ma- 
gistrates .have  appealed  to  us  on  the  One  hand,  whether  certain 
.parts  of  the  property  of  the  city  are  not  sacred  for  public  pur- 
poses, we  must  look,  on  the  other  hand,  to  the  case  of  the  burgh  - 
of  Auchten'nucbty,  where  all  the  property,  wa^^  held  available  to 
the  creditors,  except  the  petty  customs,  the  jail,  town-hall  and 
steeple  bell.  Therefore,  we  are  bound  to  luok  to  the  proba. 
bili^,  that  great  part  of  what  is  said  to  be  the  unalienable  pro- 
perty of  the  city  of  Edinbuigh  will  be  found  to  be  alienable ; 
and  indeed,  this  seems  to  be  implied  in  the  Act  of  Parliament, 
and  cannot  be  lost  sight  of,  in  fixing  tlve  sum  tu  bu  applied  in 
'defraying  the  annual  expenditure.  I  cannot  accede  to  what  was 
'proposed  by  the  Dean  of  Faculty,  that  we  should  fix  a  slump 
saiA  to  be  allowed  for  the  ex|iendlture.  I  think  we  could  not 
do  our  duty  In  that  way,  aud  that  we  must  look  to  the  particular 
items..  Now,  if  we  were  to  take  the  words  "  ordinarv  expenditure," 
in  one  sense,  they  would  include  the  interest  of  the  city  debt;  ' 
and  if  the  Magistrates  were  prepared  tq  pay  that  interest,  it  • 
would  relieve  us  from  a  great  part  of  the  disagreeable  dnty  we  - 
have  to  perform  in  this  case.  But  they  are  not  prepared  to  do 
•o,  and  we  must  look  at  the  items  of  the  proposed  expenditure. 
There  is  one  branch  as  to  which  the  trustees  give  us  notroublei 
viz.,  the  jails — maintenance  of  prisoners — police — criminal  pro- 
secutions, &C.  No  objection  is  stated  to  the  application  of  funds 
to  the  extent  necessary  for  these  purposes ;  and  though  this  had 
not  been  admitted,  I  am  clear  that  every  farthing  connected  with 
that  department  roust  be  paid,  whatever  its  amount  may  be. 
The  next  branch  is  fijr  aalaries  to  clerks  and  assessors,  to  whidi 
specific  objections  are  stated.  I  own  I  am  not  satisfied  that 
.tnere  are  sufficient  grounds  made  out  to  authorise  us  to  interfere 
with  these  aalaries.  We  must  look  to  this,  that  by  the  legal  con- 
stitution of  the  burgh,  the  duties  of  the  Magistrates  fall  tp  be 
performed  by  the  assistance  of  clerks  and  assessors ;  and  I  lotaik 
upon  these  salaries  as  part  of  the  expense  of  the  civil  adminis- 
tration, which  must  be  paid.  There  is  another  branch,  however, 
as  to  which  I  have  a  very  different  opinion.  I  hold  tha(  t^e 
Magistrates  are  not  entitled  to  the  expenses  of  any  litigations, 
unless  these  be  for  the  benefit  of  the  common  funds.  I  cannot 
sanction  a  grant,  as  asked,  of  jC2000,  less  or  mbre,  or  any  other 
slump  sum  for  litigation.  The  remedy  is,  if  cases  arise,  to  call  the 
community  together, — to  state  that  there  are  no  funds,  the  city 
being  divested,  and  that  it  if  for  the  community  to  do  it  by  assess- 
ment.  Whatever  is  necessary  for  actually  preserving  the  property^ 
may  be  easily  arranged  b^ween   the  city  and  the  trustees. 


Another  branch  relates  to  the  salaries  of  professors  and  public 
teachers.  As  to  the  professors,  so  far  as  they  are  paid  out  of 
the  College  funds,  it  is  admitted  that  they  roust  continue  to  hare 
these  funds.  Prolmbly,  tiie  houses  provided  to  them  may  fall 
under  the  College  funds,  as  well  as  the  salarien  payable  t here- 
from ;  but  at  all  events,  they  will  get  the  College  funds,  whuterer 
these  may  be.  Farther  than  this,  the  sums  claimed  under  this 
head  cannot  be  allowed.  As  to  the  masters  of  the  High  School, 
although  their  situation  is  a  very  hard  one,  and  any  eucroacb- 
ment  on  their  funds  must  be  very  painful,  I  am  afr<iid  that  in 
the  meantime,  and  until  they  oMike  out  their  preference,  tliey 
are  not  entitled  to  the  payments  hitherto  made  to  them.  We 
.cannot  (orget  that  the  situation  of  many  of  the  creditors  of  the 
city  is  such  that  their  very  existence  almost  depends  on  the  pit- 
tance of  interest  which  is  due  to  them.  Tiie  same  obc^ervatKii 
just  made,  .applies  to  all  those  debts  which  have  been  char]gcdon 
,  the  ale  and  beer  duties.  They  must  be  ranked  in  the  nie:ii<« 
time  as  ordinary  debts,  leaving  their  preference  to  be  estubli:«bed 
afterwards.  There  is  a  class  of  persons  citlled  peiisioaers  on 
the  funda  of  the  city,  as  to  whose  rights  I  shall  be  glad  if  yaur 
Lordships  differ  from  me,  but  I  am  afraid  we  cannot  allow  ih<r;r 
claims,  if  the  trustees,  which  I  flatter  myself  they  will  not  do,  iu- 
sist  in  objecting  to  them.  Then  us  to  CiMisewaying  the  streets  of 
the  city,  it  is  suid  that  £1600  should  be  hiid  aside  for  tbt:«,  al- 
though only  £iOOO  has  been  expended.  But  1  am  doubtful  how 
far,  cousidering  alj  matters,  your  Lordships  can  sanction  this. 
It  was  a  duty  the  Magistrates  were  bound  to  attend  to  no  douhr, 
.  but  then  that  y^us  when  th#y  were  able  to  pay  their  debts.  U 
so  far  as  there  is  no  counter  obligation  undertaken  by  the  ciry 
to  the  feuars,  I  am  afraid  this  cannot  be  allowed,  but  it  iv.rf 
be.  farther  considered.  There  is  no  serious  objection  stattfd  to 
the  expenditure  connected  with  the  churches.  As  to  the  al- 
lowance to  the  Lord  Provost,  wluch  bus  been  already  rcduct-d 
one- half,  I  am  sorry  to  say  that,  though  no  person  can  W  :o>r? 
decidedly  of  opinion  than  I  am,  that  even  the  highest  uUo\v;in'<r 
which  has  been  given,  was  not  too  much  to  enalile  the  chwi 
IfUgistrute  of 'firiihburgh  to  keep  up  the  dignity  of  thi»  city,  still 
when  the  city  comes  into  its  present  situuliun,  I  think  tiiis  al< 
lowance  must  cea:>e.  I  am  equally  clear,  however,  that  whr.:- 
ever  expectations  we  mav  have  bad  of  what  the  Frovo>t  of  tlis 
city  was  to  do  for  the  sake  of  its  dignttyT there  will  1»e  now  and 
hereafter  no  more  expected  from  him  than  from  an  ordinary 
Magistrate,  and  ail  that  hospitality,  &&,  which  has  been  bii!»erto 
usual,  must  cease.  As  to  the  sum  cbai^gtrd  foraccoMorant's  frr-s 
in  so  far  as  it  may  have  been  necessary  to  prepare  matea  in  this 
process,  these  must  be^iaid  for  like  aay  otber  accuuntanc^ 
charges,  but  as  to  sayinf^  tha^  in  the  present  i^te  of  the  city's 
affairs,  there  is  to  be  a  bxed  salary  of  from  ^€300  to  £4iX),  or 
any  otheV  fixed  sum  (though  it  maybe  much  less  than (*Dsto>- 
mary),  set  ttside  for  this  purpose,  it  is  totally  out  of  the  ques* 
tion. 

Lord  GUnlee  concurcpd^^  "* 

'Lord  Sfeadowbank /Abo  concurred  with  CTery  word  the  Lord 
Justice- Clerk  had  iaid.  I  regret  th^  funds  tor  the  purposes 
of  police,  &c.,  are  not  more  adequate ;  but  the  result  of  the  pro- 
ceedings  of  thia  corporation,  whatever  these  have  been,  has  been 
to  reduce  the  corporation  to  its  present  state,  and  many  persoAs 
have  veiled  their  all  in  its  hands,  and  it  ia  absurd  to  think  that 
the  dignitv  of  the  corporation  is  to  be  maintained  out  of  the 
pockets  or  these  individuals.  It  is  impossible  to  sanction  any 
expenditure  but  what  is  necessary  for  cartytog  on  those  duties 
which,  so  long  as  ihe  city  exists  as  a  oorporatioo,  must  be  per- 
formed. Many  of  the  items  objected  to»  it  ia  very  hard  lo 
strike  off;  but  I  am  afraid  there  is  no  help. .  There  may  lie  sone 
difficulty  as  to  paving  the  streets.  If  the  feuars  withhold  their 
feu-duties,  the  funds  would  suffer,  and  litigation  ensue.  This 
may  apply  to  some  cases,  but  in  othera  t^ere  is  no  such  attpa* 
lation.  I  think  the  counsel  for  the  parties  might  arrnoge  as  to 
this  specific  article. 

Lord  Justice-Cierk. — The  present  is  only  an  interim  nmnf^ 
meijf.  One  word  as  to  Leith.  Suppose  that  at  this  momeet 
the  superiority  of  Leith  were  surrendered  to  the  trustees  (I  aia 
not  speaking  of  the  hiw),  I  am  afraid  they  could  not  get  quit  «.f 
this  obligation. 


•v  'f  '■ 
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The  case  tben  stood  oyer  till  lOth  July,  when  the 

following  interlocQtor  (signed  llth  July)  was  pro-* 

noanced : 

**  Find  that  the  expenditure  claimed  under  the  head  of  the 
College  and  tfae  ale  doty  expenditure,  form  no  part  of  tbe  or- 
dinary expenditure  of  the  city,  and  not  being  chargeable  upon  or 
payable  by  the  petitioners  as  proper  administrators  for  the  com- 
munity, but  as  trustees  specially  appointed  to  that  effect,  does 
not  fall  within  the  scope  or  operation  of  the  provisions  of  the 
foresaid  Act  of  Parliament,  and  has  therefore  been  incompe- 
tently included  in  the  said  petitions ;  therefore,  to  this  extent, 
dismiss  the  said  petition  as  incompetent ;  and,  qvoad  ultra,  find, 
to  reference  to  the  estisoated  expenditure  for  the  said  year  end« 
ing  S5th  November  1834,  as  claimed  by  the  petitioners  in  their 
amended  estimate,  that  there  must  be  disallowed  the  following 
articles,  tis.  jfir«f,  High  School  salaries,  ^116,  13.  4:  Second, 
SaUriee  to  Koglish  teachers,  and  teachers  of  Free  School,  £78, 
ds. :  Third,  tiOid  Pravost's  salary,  £500 :  Fourth,  Professors* 
salaries  and  rent*.  ^347,  15.  6. :  Fifih,  Pension  to  John  \fi\- 
son,  iS^:  other  poisions,  £l\b\  Sixths  Subscription  for  Mus- 
selborgh  Race  CoufHe,  £15,  Ids. :  Seventh,  Allowaoee  of  £G0, 
and  .£150  to  Leith  Magistrates  for  repairing  streets,  and  supply- 
ing Leith  with  waier:  Eighth,  Charity  Work.  House,  ^£200 : 
Which  sereral  sums  so  disallowed,  amount  in  all  to  £\&)9*  6s. 
lOd. ;  and  wid^  dedtiedon  of  these  specific  sums,  amounting,  as 
aforesaid,  and  which,  in  hoc  ttaiu,  cannot  be  Emitted,  as  form- 
ing parts  of  tiie  cKpenditore  necessary  for  the  ordinary  purposes 
of  tbe  city:  Fmd  that  the  sum  of  £14,555,  16.  10^.,  claimed 
ss  being  payable  out  of  the  proper  revenue  of  tbe  city,  and  the 
sum  of  £12l5p  18w  &,  Gained  as  being  payable  out  of  the  Dean 
of  Guild  reyenne,  as  the  aame  are  aet  forth  in  the  above-men- 
tioned amended  eatimate,  were  requisite  to  enable  the  petition- 
ers to  defray  the-aeeessary  espeoditure  of  tbe  city;  and,  there- 
fore, find  that  tbe  sum  which  tbe  petitioner's  were  entitled  to 
have  expended,  and  have  now  right  to  claim,  in  respect  of  the 
said  year  ending  iS5th  Kovember  1881,  amounts  to  £14,162,  3s. 
S^d. :  Find,  in  reference  to  the  estimated  expenditure  for  the 
said  period,  ending  J  1th  November  1835,  as  claimed  by  tbe  pe- 
titiooera  in  tiie  estimate  appended  to  Iheir  second  petition,  there 
must  be  disallowed  the  fisUowiog  articles,  vis.  First,  High  School 
salaries,  £190:  Seeomd,  Salariies  to  City  Free  School,  £44,  ds. : 
Third,  Lord  Provost's  salary,  £500:  fourth.  Professors*  salaries 
and  rents,  £347,  16,  6. :  Fifth,  Pensions,  £160,  1.  4. :  Sijrth^ 
Subscription  for  the  Musselbnrgh  Bace  Course,  £15,  15s. : 
Seventh,  AUowaoce  tQ  Leith  Magistrates  as  before,  £210: 
Eigkilt,  Expenses  of  oeking  up  accousts,  £340 :  Ninth,  Chaiity 
Work-House.  £800 ;  which  several  sums  so  disallowed,  amount 
in  all  to  £1037,  14.  U).»  and  no  part  thereof  can,  in  hoc  ttatu, 
be  t^MV^f^  m  falliag  voder  lhe4lMcriptioii  of  expenditure  ae- 
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Cessary  for  the  ordinary  purposes  of  the  city ;  and  find  further, 
that  the  following  articles  cannot  he  sustained  in  their  present 
▼ague  and  indefinite  shape,  viz. :  First,  Law-suits  £1000:  Se-- 
cond.  Labourers  and  causeway-layers,  beyond  £1000,  £630, 
18s.  10(1.:  Third,  Tradesmen's  accounts,  £750:  Fourth,  Ditto 
for  the  churches,  £450  :  Fifih,  Contingencies,  £1000;  making 
together,  £3830,  18.  10. :  But  find,  that  in  so  far  as  the  peti- 
tioners have  incurred  necessary  expenditure  under  these  beads, 
and  shall  produce  proper  vouchers  therefor,  or  in  so  far  as  far- 
ther expenses  may  be  incurred,  with  tbe  consent  and  approba- 
tion of  the  respondents,  tbe  petitioners  shuU  hereafter  be  entitled 
to  clairo^  and  have  credit  for  the  same ;  reserving  alwajrs  to  the 
petitioners  to  apply  to  the  Court  of  Session,  in  the  event  of  the 
respondents  hereafter  unduly  or  improperly  refusing  their  sanc- 
tion to  any  expenditure  proposed  by  the  petitioners,  falling  under 
these  heads :  And  under  deduction  of  tbe  foresaid  sums  speciully 
disallowed,  amounting,  as  aforesaid,  to  £1037,  14.  10.,undof  the 
said  other  sums  last  mentlooedy  amouoting,  |»  aforesaid,  to 
£38.30,  18.  10.,  excepting  in  so  far  as  tbe  petitioners,  under  the 
above  finding,  or  in  coni>eqiience  of  any  judgment  to  be  pro- 
nounced by  the  Court  under  the  reservation  aforesaid,  siiali  Jbe 
entitled  to  credit  for  the  same:  Find  that  tbe  sum  of  £19,798, 
17s.  1  jd.,  as  set  forth  in  the  a^ove- mentioned  estimate,  is  re- 
quisite to  enable  the  petitiooers  to  defray  the  necensary  expen- 
diture of  tbe  city  for  tbe  period  eading  the  Ijtb  November 
1835;  and  find  that  the  petitioners  have  now  right  to  the  SMm  ,of 
£8030,  3.  4^.^  d»d  to  apply  tbe  same  in  respect  of  tbe  expendi- 
ture for  said  year,  but  thi6  always  wiiUout  pre>udiee  to  chei/' 
being  entitled  to  d.aw  farther,  upon  production  of  the  necessary 
evidence  dnd  vouchers,  in  respect  ot  their  expenditure  as  afore- 
sfkid^  under  the  heads  of  diarge,  whioh  have  in  the  mear^ims 
been  repelled  as  indefinite :  Therefore,  grant  warrant  to  the  pe- 
tioners  and  their  Charoberlaiu,  to  apply  the  said  sums  of 
£14,162,  a  84.,  and  £8030,  3.  4^.,  in  payment  of  the  several 
articles  speeially  enumerated  in  the  said  respective  estimates,  in 
so  far  as  they  have  not  been  already  paid  and  satisfied  out  of  the 
sum  of  £5000,  already  granted  to  them  by  an^  inteslocutor  of  ih^ 
Lords,  dated  4tb  March  1834,  or  out  of  the  further  sum  of 
£;3000,  paid  to  them  with  consent  of  the  respondents,  aa  appli- 
cable ad  interim  to  the  expenditure  of  tbe  two  ye^rs  aforesaid  c 
Quoad  ultra.  Refuse  the  desire  of  the  petitions,  reserving  to  all 
parties  concerned  their  claims  against  ^e  property,  and  estates^ 
and  revenues  of  the  city,  as  creditors,  or  otherwise,  in  so  far  aa 
the  same,  in  wbole  or  in  part,  may  not  have  been  allowed  by  this 
interlocutor,  or  have  been  oiherwias  sutisfied  and  discharged.*^ 

Jet*  Solici tor- General (Cuninghame) and  Ivory;  Graham apd 
Anderson,  W.S.,V;>efi/s. — All*  Dean  of  Facility  (Hope)  and 
Adam  Anderson ;  Patrick  Irvincy  W.S.|  J^^- — Mr  Thomson, 
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J<\BANDONMENT  OF  SALE— See  &/*-. 

ABBEY — Diligence,  Personal — Protection — Remit  made  to 
pass  a  bill  of  suspension  and  liberation,  without  caution  or 
consignation,  at  tbe  instance  of  a  party  apprehended  within 
the  Sanctuary  of  Holyrood,  without  the  concurrence  of  the 

^    Abbey  Bailie,  p.  115. 

ACCOUNT  To  COMPANY,  PAYMENT  OF— See 

Partnership,   Tipfiling  jtcU 

ACCOUNT,  SETTLED— See  Tippling  Act. 

See  Agent  and  Client,  Liability. 

ACCOUNTANT,  REMIT  TO— Circumstances  in  which 
disallowed,  p.  278. 

See  Process* 

ACCRETION—  See  Liferent  and  Fee. 

ACCUMULATION— See  Foreign, 

ACQUIESCENCE— See  Man»e  and  Glebe, 

ACT  OF  SEDERUNT— 6th February  1806— See ^5en< and 
Client,  Bankrupt, 

. nth  July  1828,  sec.  15— See  Pro- 
cess. 


1 1th  July  1828,  sec.  24— See  Ex» 

penses. 

ADJUDICATION— See  Heritable  Bond, 

REDUCTION  OF—  See   Husband 

and  Wife. 

ADMINICLES— See  Proving  the  Tenor. 

ADMISSIBILITY— See  Witness. 

ADVOCATION— Held,  in  an  advocation  of  roultiplepoind- 
ing  at  the  instance  of  the  raiser,  that  one  of  sevei^  claim* 
ants,  who  had  appeared  and  lodged  a  note  of  pleas  in  taw, 
in  which  he  entered  upon  the  merits  of  the  case  as  regarded 

.  a  decree  of  preference  pronounced  in  his  favour,  and  which 
was  not  complained  of  by  the  advocator,  was  not  afterwards 
entitled  to  object  to  the  competency  (there  being  no  plea  in 
law  to  that  effect  entered  by  him  in  the  record)  of  a  competing 
creditor  discussing  the  merits  of  said  decree  of  preference  in 
the  advocation  at  the  instance  of  the  raiser,  in  respect  the 
competing  creditor  had  brought  no  separate  advocation  at  his 
own  instance,  p.  362. 

OF  BRIEF— See  Service. 

COMPETENCY  OF— See  Jurisdic- 
tion. 

AFFIDAVIT— See  IVUness, 

AGENT — See  College  of  Justice,  Process- Caption. 

— Liability  of— Bill  of  Exchange — An  agent  having 

lost  a  bill  which  was  intrusted  to  him  by  the  creditor  in  the 
bill — Held  liable  for  the  whole  amount,  with  interest,  although 
the  debtor  was  insolvent,  and  the  creditor,  who  was  appointed 
trustee  on  his  estate,  made  no  attempt  in  that  character  to 
rank  far  the  bill,  and  secure  a  composition  on  the  claim,  p. 
236. 

AGENT'S  ACCOUNT— Attorney  License— An  individual 
held  not  entitled  to  claim  or  take  credit  on  account  of  trouble 
or  disbursements  incurred  by  him  as  agent  before  the  Court  of 
Session,  either  in  his  own  name  or  that  of  a  licensed  agent, 
while  he  himself  was  not  legally  qualified  to  act  in  his  own 
name  as  such  agent,  by  being  either  a  writer  to  the  Signet, 
solicitor,  or  advocate's  clerk,  or  while  he  had  not  a  license  as 
such  a^ent,  p.  344. 

AGENT'S  ACCOUNT  IN  SEQUESTRATION— See 
Bankrupt, 


AGENT  AND  CLIENT— Circomatances  in  which  a  clicr.t 
held  liable  to  the  Edinburgh  agent  for  the  expense  of  search t>^ 
made  and  certified  by  the  latter,  although  tbe  client  alleged 
(but  which  was  not  proved)  that  the  charges  had  been  paid  to 
the  country  agent  who  employed  the  Edinburgh  agent,  p.  350. 

■  ■■         ■  An  agent  held  not  entitled  to  in- 

terest on  the  professional  chaises  in  an  account  incurred 
twenty-seven  years  previously,  and  which  was  proved  rescing- 
owing  by  the  oath  of  tbe  original  debtor's  heir,  p.  993. 

Account — Act  of  Sederunt,  6th 


February  1806 — Circumstances  in  which  a  bill  of  suspension 
of  a  charge  for  payment'of  an  agent's  account,  on  the  ground 
that  it  had  not  been  taxed  previous  to  decree,  was  refused 
Mritfa  expenses,  p.  65. 

Expenses^-Act    of   Sedemnr, 


6th  February  1806— An  agent,  after  rendering  bis  accooots 
without  receiving  payment,  having  employed  a  third  party  lo 
remodel  the  same,  with  the  view  of  their  being  taxed ;  an4 
that  third  party  having  inserted  a  great  number  of  additional 
and  fictitious  charges,  which  the  agent  (after  presenting  a 
petition  to  have  the  accounts  taxed  under  the  Act  of  Sede- 
runt, 6th  February  1806)  offered  to  deduct;  but  this  offer 
not  being  agreed  to,  and  the  client  having  in  bU  answers  ac- 
cused the  agent  of  being  a  party  to  the  fraud,  and  insisted  oa 
a  special  remit  to  the  auditor  to  report  on  the  whole  ctrcoA- 
stances,  in  addition  to  the  usual  remit  previously  made  to 
him — Circumstances  in  which  hrid  (affirming  tbe  judgment  of 
the  Court  of  Session)  that  the  agent,  on  obtaining  decree  for 
the  taxed  amount  of  his  account,  was  also  entitled  to  the  ex- 
penses of  process,  p.  520. 

Expenses— Process — The  Lord 


Ordinary,  in  an  advocation,  having  pronounced  decree  with 
expenses,  and  decerned  for  the  expenses  in  name  of  tbe  advo. 
ca tor's  agents ;  and  upon  this  decree  a  charge  baviog  been 
given  to  the  opposite  party,  who  thereupon  brought  a  saspeo- 
sion — Found  that  the  agents  were  entitled  to  have  their  names 
withdrawn  from  said  process  as  chargers,  in  respect  that,  since 
the  date  thereof,  they  had  obtained  payment  of  their  account 
of  expenses  from  the  other  charger,  their  employer,  and  had 
consequently  no  farther  interest  in  the  proceedings,  p.  447. 

Sequestration — Act  of  Sederunt, 


6tb  February  1806—1.  An  agent  being  employed  by  the 
trustee  on  a  sequestrated  estate  to  make  out  inventories  of 
papers  in  the  possession  of,  and  accounts  due  to  the  former 
agent  in  the  trust,  held  entitled  to  payment  for  his  trouble 
from  the  trustee  and  creditors.  2.  An  agent  found  entitled 
to  the  expenses  of  an  application  under  the  Act  of  Sederunt, 
6ib  February  1806  to  get  his  account  taxed,  p.  985. 

Statute,  1 504,  c.  220 — Circnm- 

stances  in  which  held  not  relevant  to  infer  reduction  of  a  de- 
creet I'n/uro  of  the  Court  of  Session,  that  an  assignation  had 
been  taken  to  the  process  by  a  member  of  the  College  of 
Justice  after  decreet  had  been  obtained,  but  the  case  was  open 
on  a  representation,  p.  1 72. 

See  Bankrupt,  Interestf  Partntr- 


shipt  Prescription,  Triennialt  Warrandice. 
AGREEMENT— See  Process,  Discharge  of. 

■ —    Verbal,  Proof  of— See  Proof. 

ALIMENT— See  Annuity,  Husband  and  Wife,  Process,  Bis- 

charge  of. 
ALIMENT,  INTERIM— See  Husband  and  Wife, 
ALIMENTARY  CREDITOR^Held,  I.  That  parties  who 
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bad  advanced  a  sum,  to  enable  a  tbird  party  to  purcbase  a 
connminion  in  tbe  annj  for  his  eldest  son,  and  to  furnish  bis 
outfit,  were  entitled  to  claim  as  alimentary  Creditoirs  upon  an 
alimentary  annuity  in  right  of  their  debtor.  2.-  That  a  game- 
keeper suing  for  an  alleged  arrear  of  wages,  waiT  entided  to 
claim  in  the  same  character,  p.  505, 

ALIMENTARY  PROVISION—An  alimentary  annuity 
having  been  arrested  at  the  instance  of  parties  claiming  as  ali- 
mentary creditors  of  the  annuitant ;  and  a  muUiplepoinding 
having  in  consequence  been  brought  by  the  holder  of  the  fund, 
in  which,  besides  the  creditors  competing,  the  annuitant  him- 
self appeared  and  claimed  a  preference  to  the  half  year's  an- 
nuity (which  was  in  question)  on  the  ground  that  the  annuity 

.  being  payable  in  advance,  was  not  suiy|ect  to  the  daims  of 
creditors  for  alimentary  furnishings  prior  to  the  term  when  the 
annuity  was  payable,  and  was  consequently  not  available  to 
tbe  claimants,  whose  grounds  of  debt  were  in  that  situation, 
but  was  payable  to  himself  personally,  in  respect  that  he  had 
incurred  afimenrary  debts  subsequent  to  the  term  of  pay- 
ment,— Held  that  the  annuitant  was  not  entitled  so  tx>  com- 
pete with  proper  alimentary  creditors,  to  whose  claims  and 
diligence  the  annuity  was  subject  for  aliment  furnished  to  the 
annuitant  subsequent  to  tbe  time  of  his  becoming  entitled  to 
tbe  annuity,  and  that  creditors  for  alimentary  furnishings, 
during  the  period  to  which  the  half  year's  annuity  was  appli- 
cable, were  preferable  to  creditors  for  such  fumisnings  during 
prior  periods,  the  latter  being  preferable,  inter  iCt  according  to 
tbe  priority  of  their  diligences,  and  an  arrestment  preferable 
to  a  posterior  intimated  assignation,  p.  505.       ' 

-ANNEXATION— See  iTir*. 

ANNUITY— Aliment— Husband  and  Wife— Circumstances 
in  which  a  husband  having  infeft  his  wife  in  an  annuity,  pav- 
abte  furth  of  certain  lands  during  hU  tbe  days  of  her  life,  in 
case  she  survived  him,  commencing  the  first  payment  at  the 
first  term  of  Whitsunday  or  Martinmas  after  his  death,  and 
so  on  half-yearly  thereafter;  and  having  provided  to  her,  be- 
sides a  sum  for  mournings  and  for  her  maintenance  till  her 
annuity  became  payable — Held  that  the  annuity  ceased  at  the 
term  immediately  preceding  the  wife's  death,  p.  354. 

APPARENT  HEIR— See  Repretentatum, 

APPEAL,  COMPETENCY  OF--Stotute,  6th  Geo.  IV. 
c.  120,  sec.  40 — In  an  advocation,  the  Lord  Ordinary  having 
found  certain  facts  established  by  the  proof  led  in  tbe  Inferior 
Court ;  and  the  case  having  thereafter  been  carried  to  the 
Inner- House,  where,  of  consent  of  parties,  the  proof  was  held 
repeated  in  a  declarator,  and  the  actions  conjoined,  whereupon 
the  Court  adhered  to  the  interlocutor  reclaimed  against  in  the 
advocation,  and  asaoilsied  in  the  declarator — Held  it  is  in- 
competent  to  appeal  on  the  matters  of  fact  found  in  the 
Lord  Ordinary's  interlocutor,  to  the  effect  of  bringing  the 
proof  under  the  consideration  of  the  House  of  Lords,  p.  449. 

See  Arbitraiion,  Expentdt  Proeeti* 

APPRAISEMENT— Bee  Poinding. 

APPRENTICE— See  Master  and  Servant, 

APPROBATE  AND  REPROBATE— See  Teree. 

APPROPRIATION— See  ArreUment, 

ARBITRATION— Assignation— Where  a  submission  has 
been  entered  into  of  all  demands,  daims,  disputes^  and  dif- 
ferences then  existing  between  the  parties,  it  is  competent  for 
one  of  them,  bv  special  assignation,  to  convey  his  claim  to  a 
tbird  party,  to  the  effect  of  enabling  the  assignee  to  make  ap- 
pearance and  obtain  decree  in  his  own  name  in  the  submission, 
p.  178. 

.-■■■■  ■  ■  .  Clause-^lt  being  stipulated  by  articles  of 
roup  of  the  sale  of  certain  woods,  that  all  disputes  relative  to 
tbe  sale  should  be  referred  to  an  arbiter,  who  declared  his  wil- 
lingness to  accept— action  of  damages  for  an  alleged  dpfici(;ncy 
in  the  extent  of  the  woods  dismissed,  p.  144. 

Commission  and   Diligence — Process- 


Circumstances  in  which  commission  and  diligence  granted  on 
a  summary  application  by  one  of  the  parties  in  a  submission, 
with  concurrence  of  the  arbiter,  to  recover  note«  and  other 
writings  made  by  tbe  arbiters  in  a  former  submission  as  to 
tbe  same  subject-matter,  p.  501 . 
■    Decreet. Arbitral,  Reduction  of— A  re- 


ference as  to  disputed  marches  being  entered  into  between  A. 
and  B.  to  two  arbiters,  who  devolved  the  submission  on  an 
oversman,  against  which  devolution  A.  obtained  and  intimated 
an  interdict,  on  the  allegation  that  the  devolution  was  illegal ; 
and  tbe  arbiter  named  by  A.  having  died ;  and  the  oversman 
and  surviving  arbiter  having  thereafter  perambulated  and  fixed 
the  marches,  and  engrossed  the  result  of  their  inspection  in  a 
minute,  aU  in  presence  of  one  of  the  parties^  but  in  the  ab- 
sence of  tbe  other  party,  and  without  notice  having  been 
given  to  him  or  bis  agent ;  and  this  minute  having  been  there- 
after, in  the  face  of  A.'s  remonstrances,  embodied  into  a  de- 
cree-arbitral, subscribed  by  the  oversman  —  Decree-arbitral 
reduced,  p.  174. 

ARBITRATION— Expenses— Circumstances  in  which  one 
party  to  a  submission  found  liable  to  the  other  in  one -half  of 
the  espensea  paid  by  the  latter  to  the  arbiters  tod  clerks,  in  so 
far  as  incurred  sub«equent  to  the  date  of  tbe  reference,  p.  103. 
1  Process— Dilatory  Defence — An  action 

being  brought  against  the  contractor  for  embanking  a  river, 
and  a  surveyor  who  had  been  by  the  contract  appointed  in- 
spector  of  the  work  and  sole  arbiter,  on  the  allegation  that 
the  work  had  been  insufficiently  executed,  through  the  con- 
nivance or  gross  negligence  of  the  latter — Held  that  a  dilatory 
defence,  to  tbe  effect  that  the  action  was  excluded  by  the  sub- 
sisting reference,  until  the  award  to  be  pronounced  therein 
should  be  reduced  and  set  aside,  fell  to  be  disposed  of  before 
sending  issues  to  a  jury,  p«  314. 

...uf  Proponed  and   Repelled — Appeal — An 


acrion  by  a  Company  against  a  shareholder  for  payment  of 
calls,  and  a  counter  action  at  his  instance  against  the  Com- 
pany, having  been  referred  by  a  joint  minute  of  counsel,  which 
the  shareholder  afterwards  disclaimed ;  and  the  Court  havuig, 
after  full  discussion,  sustained  the  reference,  and  subsequently 
decerned  in  ternos  of  the  referee's  report,  which  judgment  was 
appealed — Held,  in  an  action  at  the  instance  of  the  Companjr, 
to  compel  the  shareholder  to  transfer  bis  shares  to  them,  in 
terms  of  the  award,  on  payment  of  the  damages  thereby  found 
due  to  him,  &c.,  L  That  the  shareholder  was  not  entitled  to 
plead  that  the  referee  was  not  duly  appointed, — that  his  pro- 
ceedings were  irregular,— or  that  his  award  was  ultra  vires, 
fL  That  after  damages  had  been  awarded  to  the  shareholder, 
he  was  no  longer  entitled  to  claim  an  option  of  retaining  the 
shares,  in  place  of  accepting  the  damages.  3.  That  he  was 
UaUe  for  one-half  of  the  fee  paid  to  the  referee.  4.  That  he 
was  not  entitled  to  have  the  action  sisted  till  the  result  of  his 
appeal,  p.  207. 

Submission  —  Clause  — Expenses—  Cir- 


cumstances in  which  an  action  of  count  and  reckoning,  being 
brought,  concluding  for  ^500,  or  such  other  sum  as  should  be 
found  to  be  the  balance  due;  and  tbe  action  having  been  judi- 
cially referred,  with  a  declaratioB  that  the  referee  should 
ordain  the  losing  party  to  pay  all  costs;  and  the  referee  having 
found  the  pursuen  entitled  to  ^4.  3.  14<,  as  the  balance  un- 
accounted for  on  transactions  to  the  amount  of  £45,542,  but 
at  same  time  declared  tbe  pursuers  to  be  the.  losing  parries  and 
liable  in  expenses— Held  (affirming  the  judgment  of  the  Court 
of  Session)  that  tbe  award  was  not  vttra  viret,  and  fell  to  be 
sustained;  trat  declaration  added  (by  tbe  House  of  Lords), 
that  tbe  judgment  should  not  be  drawn  into  a  precedent,  on 
the  general  meaning  of  the  words  **  losing  party,**  p.  532. 

ARRESTMENT— Appropriation^ Circumstances  in  which 
a  creditor  preferred  to  a  fund,  belonging  not  to  his  debtor  but 
to  a  third  party,  on  the  ground  of  appropriation  and  arrest- 
ment, p^  237. 

-.^— — — _  to  found  jurisdiction  competent,  though 
used  on  an  illiquid  ground  of  debt,  p.  51 . 

See  Com/ietUvm,  Executor^  Life  Imurance, 


Lit  Jtibi  Pendent,  Principal,  and  Cautioner,  Title  to  Pursue. 

ASSIGNATION— Intimation — An  assignation  by  a  lifercnter 
to  renu  from  and  after  the  following  Martinmas,  intimuteii 
before  Martinmas,  but  not  followed  by  actual  possession,  pre- 
ferred to  an  adjudication  led  subsequent  to  Martinmas,  and 
prior  to  the  following?  Whitsunday,  p.  304. 

,   See  JSankrypt,  Ueritable  Bond,  Landlord 

and  2Vnan<. 


ill 
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ASSIGNATION— INTIMATION  OF —See  Life  /n- 
iurance. 

OP  SUBMISSION— See -rfr6t/r«/fon. 

ASSIZE— Trial — A  juryman  having  lefr  the  box  and  Che  Court 
during  a  criminal  trial ;  but  having  deponed  on  bis  return  that 
he  had  had  no  conversation  with  any  one  during  his  absences- 
Held  that  the  trial  may  validly  proceed,  p.  7. 

ATTORNEY  LICENSE— See  /tgent's  Jeedunt, 

AUGMENTATION— See  Prescription,  Tebids, 

B 

BANKRUPT— ACCRETION  OF  TITLE  COM- 
PLETED  IN  HIS  PERSON— See  jferitabte  Bond. 

Agent's  Account  —  Act  of    Sederunt,  6th 

February  1806 — Decree  given  on  a  summary  application  under 
the  Act  of  Sederunt,  6th  February  1806,  for  the  account  due 
to  the  agent  in  a  sequestration,  against  the  trustee  and  whole 
creditors,  conjunctly  and  severally,  and  for  £^  Ss.  of  ex- 
penses, p.  241. 

Agent  and  Client  —  Act  of  Sederunt,  6th 


February  l806-«-l.  It  is  competent  for  the  agent  in  a  seques- 
tration to  present  a  petition  against  the  trustee  and  creditors 
ranked,  to  get  his  accounts  taxed  under  the  Act  of  Sederunt, 
6th  February  1806.  2.  It  is  no  defence  against  decree  in 
such  an  apptication,  that  the  proceedings  under  the  sequestra- 
tion were  irregular-^the  daim  of  the  creditors  against  the 
trustee  for  raismanf^ment  being  reserved.  3.  The  trustee 
is  liable  directly  to  the  agent,  to  the  extertt  of  tbe  funds  in  his 
hands,  and  the  creditors  who  have  lodged  claims  and  affidavits, 
and  been  ratiked  on  tbe  estate,  are  also  directly  liable,  in  pro- 
portion to  their  debts,  with  relief  against  tbe  estate;  but  a  cre- 
ditor who  had  transmitted  a  clafuit  to  the  trustee,  with  the  view 
of  establifhing  that  he  was  entitled  to  a  preference,  and  who 
withdrew  his  claim,  and  protested  against  his  being  held  liable 
for  any  expenses,  as  soon  as  he  discovered  that  his  claim  Was 
ranked  as  an  ordinary  claim,  held  not  liable  for  tbe  expenlftes 
of  the  sequestration.  4.  A  trustee  on  a  sequestrated  estate, 
wbosisfs  himself  as  a  party  in  an  action  which  had  been  raised 
by  the  bankrupt,  is  only  liable  for  the  expenses  incurred  sub- 
sequent to  the  sequestriition, — the  previous  expenses  lornbing 
a  debt  to  be  duimed  <m  against  tbe  estate,  p.  227. 

Assignation — Discbarge — Two  creditors  on 


B  sequestrated  estate  having  received  a  dividend,  and  mibscribed 
in  18^  a  mandate  authorising  the  bankrupt  to  eppiy  for  bis 
discharge,  and  thereafter  assigned  their  claims ;  tbe  assignee 
having,  in  1829,  brought  an  action  against  the  bankrupt  for 
full  payment  of  the  chiiros,  minvt  tbe  dividend ;  and  the  dis- 
charge having  been  applied  for  and  granted  in  1834^  during 
the  dependence  of  this  atctioa— HeM,  in  retrpect  of  the  dis- 
charge, that  the  claims  were  extinguished ;  but,  in  the  cireum* 
stances,  no  expenses  found  due,  p.  362. 

Composition — Approved  of  without  a  aeeond 


meeting,  where  all  the  creditors  agreed,  p.  128. 

. .   Corroboration,  Bond  of— Preference— A  lend- 


er havirtg  advanced  money  on  the  faith  of  getting  an  beritlible 
security  over  certain  lands  ;  and  it  bating  turned  out,  from  tbe 
borrower  (apparently  by  mistake)  sending  only  part  of  the 
titles  to  the  lender's  offent,  that  the  security  bad  been  granted 
only  over  part  of  tbe  lands;  and  tbe  borrower  having  several 
years  thereafter  been  sequestrated ;  and  having,  after  bis  bank- 
ruptcy, executed  a  bond  of  corroboration,  as  in  implement  of 
the  original  agreement  conveying  llbe  whole  lands,  on  which 
infeftment  followed  before  tbe  date  of  the  trustee's  infefcment 
on  bis  adjudication— Held  (affirmirjg  the  judgment  of  tbe 
Court  of  Session),  that  the  boftd  of  corroboration  wb»  rediidbte 
at  the  instanee  of  the  trtif  tee,  p.  473. 

Deed— Conjunct  and   Confident  •— Statute, 


1621,  c.  18— A  letter  by  A.  to  his  brother  B.,  dated  eight 
months  before  bankruptey.  stating,  that  as  B.  bad  assisted  him 
in  procuring  an  advantageous  bargain  of  certain  subjects,  and 
had  also  procured  for  him  part  of  the  price,  he  (  A. )  acknow- 
ledged that,  although  the  disposition  was  tkken  in  bis  name, 
be  held  the  property  to  the  extent  of  one-half  in  trust  for  the 
family  of  B.,  aod  would  convey  accordingly  when  required, — 


being  folto#ed  by  a  dispoeftitm  in  teitni  tberlftof,  uftel'  A.  had 
been  rendered  bankrupt-'i'tleld,  in  a  reductiou  kgainat  B.  and 
bU  children,  on  tbe  ground  of  fVand,  and  on  the  Act  1621,  c 
18,  that  it  was  incumbent  ob  tbe  defenders  to  prove  th«  in- 
ductive causes  of  tbe  letter ;  iind  that  eten  if  these  were 
proved,  thev  did  not  constitute  a  true,  just,  and  necesaorv 
cinse  in  such  a  transaction  between  brotRera,  conjunct  bm 
eonfident  persons ; — farther,  that  a  party  #ho  was  aaontted  to 
have  obtained  a  disposition  to  the  suljecta  fnm  the  volantary 
trustee  of  A.,  was  entitled  to  lead  parole  proof,  and  to  insist 
for  a  verdict  in  a  reduction  raised  by  biM,  in  which  an  iaeoe 
had  been  adjured,  without  any  objection  being  taken  to  his 
title  to  pursue,  p.  157. 

IJANKRUPT— EFFECT  OF  Hid  TRUSTEED  IN- 
FEFTMENT IN  SEQUESTRATION— See  Le^ey. 

jk Heritable  Creditor— Sequestittion,  Exi>enses 

of—An  heritable  creditor,  whose  debtor  is  sequestnited.  is 
liable  to  the  trustee  for  tbe  expenses  of  sales  of  the  bankmpt*i 
real  property,  in  so  far  as  such  expensels  are  beneficialtj  ex- 
pended for  the  heritable  creditor ;  but  not  for  any  part  of  the 
general  expenses  of  tbe  sequestration,  or  of  the  trusteed  com- 
mission, p.  399. 

Oath  — Discharge-* The    Court  allowed   a 


bankrupt*s  oath  to  be  taken,  to  lie  iit  reten(i$,  whilil  iatima- 
tion  of  a  petition  at  bis  instance  for  a  discharge  was  ci&rrcsity 
he  being  about  to  leave  this  country  before  ex^rj  of  tbe  terra 
of  intimation,  p.  427. 

Process— Expenses —A  pnty  in   m 


fc  I  * 


having  beert  sequestrated  pendente  Hie,  held  that  his  trustee, 
in  sisting  himself  as  a  par^  to  tbe  action,  wto  not  entitled  to 
ariject  k  stipulation,  that  tbe  sequestrated  estate  sliouU  not  be 
liable  in  full  payment  of  tbe  expenie*  previoittly  inewTed, 
P.46& 

* —    Sequestration,  p.  418^ 

Sequestration  —  Circumstances    in  wMeh  a 


bankrupt  and  bis  wife,  the  latter  of  whom  claimed  to  be  a 
contingent  creditor  under  her  contract  of  marriage,  haviag 
complained  of  two  resolutions  of  the  creditors  M  ttfirm  ftrct 
and  inexpedient,— tbe  first  agreeing  to  take  a  lease  of  certaia 
coal,  alleged  ta  he  necessary  to  enable  them  beneficially  to 
Carry  on  a  lease  of  other  voal  previously  held  by  tbe  baakiupt, 
and  the  second  agreeing  to  coropromistt  certain  claiaw  wad 
comtter  claims— Held  (affirming  the  judgment  of  the  Court 
t)f  Session)  that  the  petition  and  complaint  fell  to  be  refused, 
p.  452. 

Se^estiutioir— Upwards  of  four  nwAths  hsT- 


ing  elapsed  After  a  party  hrtd  been  miule  haAkrufj^,  hocfa  by 
imprisonmnent  and  hy  an  execution  of  search  ;  umI  a  second 
executfoi^  of  search  having  then  been  proeured  by  tbe  saoe 
creditor  who  had  obtained  tbe  first,  and  wbo  iviMtoediately  ap> 
plied  for  sequestration — Held  the  sequeaCMtion  fts  teoispcteat, 
p.  66. 

Sequestration^— Gompositien-^Ti^iMee,  Rv- 


moval  of — Circumstances  in  which  a  bankHmt\  iDother  ha^ 
ing  acquired  assignations  to  a  majority  ki  Vddue  of  tbedefan 
ranked, — voted  for  the  femovM  of  the  tra^ee  and  combui** 
si  oners  at  a  meeting  caHed  for  that  purpuee^  «ad  applied  kt 
authority  to  call  a  meeting  to  elect  a  netv  vmstee  at>d  comnii- 
sioners^-'tbe  C6«rrt  atitborised  the  nbeeting  to  lie  held,  io  re- 
spect, let.   That  the  inteiloeUtor  authorising  the  prewwi 
meethig  hud  been  acquiesced  hi,  aod  wa*  final.    Sd,  Thnt  a 
such  nseeting  a  majority  of  the  creditors  in  vrive  were  es- 
titled  to  remove  the  trustee  and  commiasioners,  witboiA  euse 
assigned.    8d,  TbM  the  titie  to  vot^  on  auch  <)ue»tioos,  was, 
by  uniform  practice,  fixed  by  the  emvlasent  made  by  tbe  trus- 
tee in  the  sedermit-book,  ^atever  might  he  the  <iltimate 
drawing  of  the  creditor.    4th,  That  it  was  lawftil  for  ciedi- 
tors  to  assign  their  claims,  and  that  tbe  assignee  did  not  re- 
quire to  lodge  a  new  claim  and  affidavit  before  eaerrisiBg  the 
right  of  a  creditor,  but  merely  to  intimate  the  aaatgnatSon  to 
the  trustee.    5th,  That  no  personal  objection  laj  against  the 
mother  claiming  on  the  debts  assigned  to  het,  which  ahe  ju- 
dicially stated  n*ere  acquired  by  bn*,  with  the  view  of  obtaia- 
ing  her  son's  discharge,  and  commnnidrting  to  him  tbe  sur- 
plus, if  any ;  and  that  it  was  no  legkl  objeetiony  per  «r,  that 
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•he  tikua  acquired  the  command  of  the  management  of  the 
estate,  p.  21 1. 
BANKRUPT-oSequestradon-^Discharge— Circoroatancesin 

which  a  party,  after  being  discharged  under  bis  sequeatrmtion, 
having  granted  a  new  blU  to  one  of  hia  credicora  for  a  debt 
which  bad  not  been  raoked^<BtUof  auspenaion  of  a  charge  for 
payment  refuaed,  p.  18Q. 

^x —  ...    ^*.    Sequeatration,  Expeaaea  of— See  JgwtU  and 

Client. 

o-^-^-.*— -— —— —  Sequeatration—- Stat  ate,  1696,  c,  5.— Held 
not  evidence  of  bankruptcy  to  warrant  aequestration  under 
1606,  e.  d,  (1.)  That  caption  bad  been  raised  against  the 
party  (without  impriaonment  or  execution  of  aearch),  and 
that  thereafter  he  had  been  fugitated  on  a  acntenoe  of  out- 
lawry of  the  Juaticiary  Court:  (2.)  That  horning  bad  been 
raiaed  and  executed  againat  him,  preceded  by  arfejitmeuta  on 
depending  actiona,  while  be  waa  in  tbia  country,  and  liable  to 
personal  diligence,  p.  115. 

, Sequeatration-- Statute,   54  Geo.   III.,  c. 

1S7,   aec.   15 — Incompetent,  after  the  expiration  of  four 


montba  from  the  date  of  imprisonment,  to  apply  for  aequeatra- 
tion  under  the  (Bankrupt  Statute  (there  being  no  aubaequent 
diligence),  although  four  montba  had  not  elapaed  from  the 
date  of  liberation,  p.  185. 
■   ■  — ^    Sequeatration —  Truatee  •—  Objections   aus- 


tained  to  a  creditor*a  vote  for  a  trustee  in  a  aequestration^  1. 
That  his  claim,  aa  aworn  to  in  the  affidavit,  waa  of  uncertain 
amount.  2.  That  there  were  no  vouohera  of  any  kind  but  a 
depending  proceaa  produced  to  instruct  the  debt,  p.  427. 
, Sequeatration-^Truatee — Petition  and  Com- 
plaint— A  petition  and  complaint  againat  a  truatee  on  a  ae- 
questrated  estate  by  the  executor  of  the  deceased  bankrupt, 
who  did  not  allege  that  there  would  be  any  reveraion,  and  who 
(after  his  cedent  had  drawn  three  dividenda,  and  approved  of 
all  the  proceedinga)  bad  purchased  up  a  trifling  debt  at  an 
expense  exoeeding  the  aum  assigned  to  him,---dismis8ed  aa  in- 
competent, p.  Ids. 
-. . Statute,  54  Geo.   III.,    c.   137— Creditors 


having  agreed  to  pay  to  a  aequeatrated  bankrupt  the  highest 
rate  permitted  by  the  Bankrupt  Act  for  hia  aasiatance  in  ma- 
naging the  estate  from  the  date  of  the  sequestiatiou  to  the 
date  of  bis  discharge — Held  that  the  bankrupt  was  only  en- 
titled to  5  per  cent,  on  the  fund  divisible  among  the  personal 
creditora,  aher  deducting  the  trustee's  commission,  preferable 
debts,  and  the  expense  of  winding  up  the  sequestration ;  and 
that,  on  estimating  the  nett  produce  on  which  the  5  per  cent, 
was  exigible,  no  part  of  the  price  of  heritable  subjects,  hur- 
ideoed  with  heritable  securities,  though  sold  by  the  trustee, 
oould  be  taken  into  account,  except  the  balance,  after  deduct- 
ing the  securities ;  and  that  where  a  Crown  debt  had  been 
paid  by  the  trustee,  partly  out  of  the  moveable  estate  at  the 
date  of  the  sequestration,  and  partly  out  of  subsequent  rents 
4>f  tbe  heritable  estate,  the  aum  paid  to  the  Crown  and  the 
subsequent  renta  could  not  be  both  taken  into  account  in  esti- 
mating the  nett  produce,  p.  497. 

Title  to  loaist— A  aequeatrated  bankrupt, 


undiacbarged,  ia  not  entitled  to  insist  in  an  action  of  damagea 
for  slander,  without  the  concurrence  of  his  trustee,  or  finding 
caution  for  expenaes,  p.  221. 

■,i  Trustee  —  Peraonal    Exception  —  Circum- 

stancea  in  which,  in  a  competition  for  the  troateeahip  on 


a  bankrupt  eatate,  the  Court  austained  the  personal  objections 
to  both  partieSy-T-the  one  on  account  of  his  being  too  much 
qonoeeted  with  undue  interference  made  for  him  by  the  bank- 
rupt, and  tbe  other  ona^cotmt  of  avowed  hostility  to  the  bank- 
rupt,—-and  found  neither  party  entitled  to  expenses,  p.  231. 

Truatee  —  Peraonal    Exception  —  Circum- 

ataneea  in  which  a  party  who  had  been  elected  truatee  on  a 
aequeatrated  eatate  by  the  whole  creditora,  except  his  compe- 
titor and  the  bankrupt's  brother,  held  disqualified,  on  account 
of  baring  altered  an  account  after  it  had  been  sworn  to  by  a 
creditor,  although  the  alteration  was  not  made  fraudulently, 
but  to  make  the  account  correspond  with  tbe  voucher,  p.  49S. 

— -^ ' Personal  Protection — Special  Case,  p.  248. 

— _~—    See  Bjtrgk  Mo^at,  CautMner,  Erasure,  hus- 


band and  Wife,  Landlord  and  Tenant,  Legacjf,  Muliiplepoind" 
ingf  Sequettration^  Title  to  Ia$ittf  Tiile  to  Fursue,  Trust,  Wit- 
ness, 

BARGAIN  AS  TO  MOVEABL£S--See  Prescription, 

BELL  OF  KIRK— See  Kirk. 

BILL  OF  EXCEPTIONS—See  Exceptions. 

BILL  OF  EXCHANGE-<:ountand  Reckoning— Prescrip- 
tion— Proof — A.  having  granted  to  B.  a  bill  for  an  alleged 
debt ;  and  B.  having  thereafter,  for  a  number  of  years,  intro- 
mitted  with  rents  belonging  to  A ;  and  in  his  accounts  having 
taken  credit  for  the  contents  of  the  bill — Held,  in  an  action 
of  count  and  reckoning,  brought  by  A.  againat  B.'a  represent 
tatives,  that  the  hitter  were  entitled  to  instruct,  by  competent 
evidence,  that  B.  waa  entitled  to  take  credit  for  the  contents 
of  the  bill  in  accounting  for  the  ren^s,  and  were  not  limited 
to  prove  resting-owing  by  the.  writ  or  oath  of  their  opponents, 
on  account  of  tbe  bill  being  prescribed,  p.  110. 

■  —  Disbonour  —  Proof —  Circum- 

atances  in  which  the  Court,  viewing  the  evidence  of  notifica- 
tion  of  dishonour  of  a  bill  as  not  conclusive,  remitted  to  pass 
a  bill  of  auapension,  p.  105. 

Liability  of  Party  Losing — See 


jigentf  Liability  of, 

■■■ .   ■  Loan — Proof — An  action  being 

brought  by  an  indorsee  against  the  drawer  of  a  bill,  written  on 
a  wrong  stamp,  for  the  contents,  as  having  been  advanced  to 
the  accepter  on  the  account  of,  and  aa  a  loan  to  the  drawer — 
Circumstances  in  which  held,  that  aa  the  bill  waa  null,  there 
waa  no  evidence  of  the  debt,  p.  102. 

■ Oath  of  Reference  —  A  third 


party,  who  had  taken  up  a  bill  and  charged  the  drawer  thereon, 
baring  deponed  on  a  reference  to  bis  oath,  that  he  had  taken 
up  the  bill  at  tbe  request  of  a  brother  of  one  of  the  accepters, 
and  charged  the  drawer,  because  he  understood  he  was  tbe  party 
bound  to  pay  the  same, — that  he  relied  solely  on  the  names  on 
the  bill  for  his  relief,  and  did  not  hold  it  as  agent  for  the  ac- 
cepters~*Bill  of  suspension  for  the  drawer  refused,  with  ex- 
penses, p.  71. 

Onerosity — A  party  to  whom  a 


bill  bad  been  delivered,  having  given  it  to  bis  agent  for  the 
purpose  of  being  discounted ;  and  the  agent  having  discounted 
the,  bill,  and  credited  his  constituent  with  the  proceeds ;  and 
the  bill  having  been  protested  at  the  instance  of  the  bank,  and 
retired  by  the  agent,  who  chained  tbe  accepter  for  payment^ 
Held,  in  a  suspension  at  bis  instance,  that  the  charger  waa 
not  an  onerous  holder,  although  .  the  latter,  on  a  reference  to 
oath,  deponed  that  he  had  paid  the  bill  with  hia  own  funds, 
and  that  his  constituent  waa  considerably  in  debt  to  him  at  the 
time,  p.  103. 

Proof — Circumatancea  in  which 


a  suspension  of  a  charge,  given  on  a  bill  at  the  instance  of  an 
indorsee,  being  presented  on  tbe  ground  that  the  bill  had  been 
impetrated  from  the  accepter  without  value,  after  a  bond  of 
interdiction  had  been  executed  by  him  and  published,  and  that 
tbe  indorsee  was  cognisant  of  the  facts,  and  had  given  no 
value, — the  Court  (although  no  reference  to  oath  was  offered) 
remitted  to  pass  no  caution,  p.  233. 

See  Proof,  Suspension. 


BLAIR  AT  HOLE — Augmentation  to  the  minister  of,  p. 
394. 

BLANK  WRIT— EnUil— Statute,  1696,  c.  25— A  deed  of 
entail  having  been  executed  blank  in  tbe  name  of  one  of  the 
remote  aubstitutes,  whose  name  was  filled  in  by  tbe  writer  of 
the  deed,  in  terms  of  a  holograph  letter  of  the  granter,  simul 
el  semel  with  the  filling  up  of  tbe  testing  clause — Held  that 
the  entail  was  not  thereby  rendered  invalid,  ao  far  aa  regarded 
prior  aubstitutes,  p.  135. 

BONA  AND  MALA  FIDES— See  HeritabU  Creditor. 

BOND  OF  CORROBORATION  BY  BANKRUPT— 
See  Bankrupt. 

BOND  OF  PROVISION— See  Prmntiont  to  Younger  ChiU 
dren. 

BOND  OF  PROVISION,  DISCHARGE  OF— See  /W». 
charge, 

BREACH  OF  TRUST— See  Theji. 
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BRIEVES,  COMPETITION  OF— See  Service. 

BURGHAL  AND  LANDWARD  PARISH~See  Matue 
and  Glebe. 

BURGH  ROYAL— Bankrupt— Tbe  property  of  the  city  of 
Edinburgh  having  been  vested  by  Act  of  Parlianient  in  trus- 
tees, with  power  to  the  Court  of  Session  to  fix  the  annual 
expenditure  of  the  city,  till  the  rights  of  parties  should  be 
settled — Circomstances  in  which  certain  items  allowed  and 
others  disallowed,  in  fixing  the  annual  expenditure,  p.  '54S. 

, Poor— Stature,  54  Geo.  III.,  c.  170 — 

Parish,  Landward  and  Burghal — The  royalty  of  the  city  of 
Edinburgh  having  been  extended  by  the  Act,  54  Geo.  III.,  c. 
1 70,  over  the  property  of  the  Waterloo  Hotel,  in  the  parish 
of  South  Leitb—* Held  that  the  hotel  whs  not  liable  in  pay- 
ment of  poors*-rates  both  to  the  city  of  Edinburgh  and  parish 
of  South  Leith, — that  the  Magistrates  of  the  city  of  Edin- 
burgh had  acquired,  ot  itatuii,  right  to  assess  the  proprietors 
and  occupiers  of  houses,  built  or  to  be  built  on  the  lands  to 
which  the  royalty  was  extended,  in  an  equal  proportion  of 
poors*  money,  at  the  same  rate  as  in  the  rest  of  the  city,  but 
that  as  the  Statute  did  not  direct  in  what  manner  the  sums  so 
assessed  should  be  applied,  and  the  property  had  not  been  dis- 
joined from  the  parish  of  South  Leith,  nor  annexed  to  any 
parish  in  Edinburgh,  the  Magistrates  and  Council  were  bound 
to  pay  to  the  parish  ot  South  Leith,  or  to  apply  to  the  main- 
tenance of  the  poor  thereof,  a  part  of  the  assessment  so  to  be 
levied  by  them,  corresponding  to  the  amount  of  the  assess- 
ment for  the  poor  of  the  parish  of  South  Leith,  payable  for 
said  property,  along  with  the  other  portion  of  that  parish,  and 
to  appfy  the  remainder,  if  any,  in  maintaining  the  poor  of 
Edinburgh,  or  to  any  purpose  to  which  the  poors*  money  of 
the  rest  of  the  extended  royalty  might  lawfully  be  applied, 
p.  4d0. 

KIRK  BELL  IN— See  rirk. 

.  I .     See  Decree  Conform,  Mante  and  GUbe^ 


Folictf  Poor. 


CASH.CREDIT— See  Coviioner,  Betentum, 
CASUS  AMISSIONIS— See  Proving  the  Tenor, 
CAUTION  FOR  EXPENSES— See  Bankrufi. 
CAUTION  FOK  RELIEF— See  Partnerthip. 

' — >    Relief — Relevancy — Circumstances  in  which  one 

of  several  cautioners  in  a  bond  of  annuity  to  an  insurance  com- 
pany having  brought  an  acdton  of  relief  against  the  principal, 
without  any  allegation  that  an  heritable  bond  of  relief,  held 
by  him,  was  not  sufficient,  or  that  the  principal  was  verftent 
ad  inopianu  or  that  the  cautioners  had  suiSered  distress^^Held 
that  the  action  was  not  well  founded,  p.  104. 

See  Matter  and  Servant,  Oath  of  Reference,  Bank- 


ing and  Sale,  Removingf  Sutpention. 

CAUTIONER— A  party  having  bound  himself,  in  the  event 
of  his  brother's  failing  to  implement  an  obligation  in  his  con- 
tract of  marriage^  by  securing  a  sum  of  £1500  and  interest  to 
bis  wife  and  children,  to  pay  the  interest  of  said  sum,  from 
the  first  term  after  his  brother's  death,  to  the  widow,  if  she 
survived*  and  the  principal  to  the  children — Circumstances  in 
which  a  bill  of  suspension  at  the  instance  of  the  cautioner,  of 
a  charge  by  the  widow  for  the  first  term's  interest  after  her 
husband's  death,  refused — although  the  cautioner  pleaded  that 
there  had  been  no  discussion*  that  be  was  entitled  to  relief, 
and  that  implement  of  the  contract  Ought  to  have  been  obtain- 
ed, p.  356. 

.: —^.....^  Circumstances  in  which  a  claim  against  a 

cautioner  in  a  cash-credit  not  cut  off  by  novation  or  mora,  p. 
355. 

Circumstances  in  which,  in  an  action  at  the 


instance  of  the  creditor  in  a  bond  against  a  party  who  had 
granted  a  collateral  obligation  for  the  interest,  the  latter  was 
held  entitled  to  credit  for  certain  sums  which  the  creditor 
ought  to  have  recovered,  p.  183. 

Cash-Ciedit— Stamp— Held,  I.  That  the 


ro-obli^ants  in  a  cosh- credit  bond  were  not  liable  for  a  balance 
bruuglit  from  the  account  kept  imder  a  prior  bond.    2.  That 


thejr  were  not  entitled  to  object,  in  the  face  of  the  doqiwted 
and  certified  accounts,  that  the  drafts  had  been  iaaoed  and 
paid  in  circumstances  which  did  not  entitle  them  to  the  ex- 
emption in  the  Stamp  Act,  p.  200. 

CAUTIONER— Delivery— An  individual  having  advanced 
money  in  January  1812,  on  the  security  of  spirits  to  be  ooa. 
signed  in  the  cellare  of  a  third  party ;  and  havinji^,  on  the 
debtor's  insolvency,  presented  an  application  to  the  Sheriff  te 
obtain  possession  of  the  spirits  from  the  consignee,  who,  as 
well  as  the  debtor,  admitted  that  the  consignation  bad  been 
made  in  January  1812,  but  stated,  that  as  the  debtor  was  about 
to  be  sequestrated,  they  could  do  nothing  without  judicial 
authority  ;  and  an  agreement  having  been  made  witb  the  volun- 
tary trustees  of  the  debtor,  to  allow  delivery  of  the  spirits  to 
the  creditor,  on  caution  to  account  for  the  proceeds— Circiin- 
stances  in  which  held  (affirming  the  judgment  of  tbe  Court  of 
Session)  that  the  obligation  by  the  cautioner,  which  bore  re- 
ference to  the  proceedings  before  the  Sheriff,  was  qualified  by 
the  admission  made  by  the  parties  to  these  prooeedings,  thai 
the  spirits  bad  been  consigned  in  January  1812,  and  that  the 
cautioners  were  not  liable  Co  account  to  the  debtor's  English 
assignee  for  the  whole  price  of  the  spirits  (withost  deduction 
of  the  creditor's  advances),  in  an  action  brought  by  tbe  assig- 
nee, on  the  footing  that  the  spirits  had  been  transferred  from 
the  debtor's  stock  so  late  as  27th  July  1812,  being  within  sixty 
days  of  the  debtor's  bankruptcy,  p.  9. 

LIBERATION   OF— Bankrupt— Cir- 

cumstances  in  which  held  (reversing  the  decision  of  tbe  Cixij-t 
of  Session),  that  the  cautioner  for  the  trustee  on  a  aequcstnt- 
ed  estate,  was  not  liberated  by  alleged  neglect  ou  tbe  part  of 
the  commissioners  in  detecting  fraud  and  malvemtion  on  the 
part  of  tbe  trustee,  p.  489. 

Mora — Charge — Circumstances  in  whidi  a 


homing  being  raised  against  eight  obligants  in  a  casb-civdir, 
one  of  whom  was  charged  four  yean  subsequently,  and  after 
certain  of  the  co-obligants  had  iNfcome  bankrupt*  for  the  ba- 
lance due  (without  specifying  the  original  amount  and  tbe 
partial  payments) —  Bill  of  suspension,  presented  on  ths 
ground  of  mora,  and  objection  to  the  form  of  the  chai)^,  re- 
fused, except  to  the  extent  of  a  partial  payment  omitted  to  be 
credited,  p.  68. 

See  Stamp, 


CERTIFICATE— See  Ce$no  Bonorum. 

CESSIO  BONORUM— A  father  being  imprisoned  for  the 
aliment  of  bis  natural  child,  found  entitled  to  the  benefit  of 
tbe  eessio,  on  paying  over  2s.  per  week  (out  of  his  wages  of 
6s.  per  week)  for  the  aliment  of  the  child,  p.  410. 

.-^^«^— -^— — —  Circumstances  in  which  pursuer 
found  entitled  to  the  cesiio,  on  assigning  2s.  a-week  out  of 
bis  wages  for  the  support  of  his  natural  children,  p.  13?4.  • 

granted  to  two  individuals^  des%D- 


ed  as  partnen  of  a  company,  on  a  joint  summons  at  their  in- 
stance, it  being  stated  that  they  had  no  private  creditors,  and 
there  being  no  opposition,  p.  816. 

.1^— granted  toamilttia  officer  having  j€75 


a-year  of  half-pay,  on  assigning  £10  annually  out  of  it,  p.  429. 

granted  to  an  ensign  (a  widower  with 


a  family)  whose  half-pay  was  j£84,  on  his  assigning  jC40  per 
annum  out  of  it,  and  a  policy  of  life  insurance  for  £100,  the 
crediton  paying  from  the  said  sum  of  £40,  the  aonoal  pre- 
mium of  said  policy,  .p.  499. 

■  Mandates   to   atst    creditors   sot 


cited,  held  sufficient,  p.  819. 

Order  pronounced  in,  as  to  pur- 


suer's books  which  were  in  Exchequer,  p.  102. 

Party   found  entitled  to,  on 


signing  £^00  per  annum  to  his  creditors,  out  of  his  salary 
of  £120,  his  wife  having  an  income  of  £200,  p.  498. 

Certificate — Objection  repelled  in 


process  of  cemio  at  the  instance  of  a  sequestrated  bankrupt, 
that  the  trustee's  certificate  bore,  that  he  had  not  yet  got  from 
the  bankrupt  the  titles  of  his  heritable  property,  nor  a  dispo- 
sition thereto,  it  not  being  stated  that  the  bankrupt  bad  re- 
fused  the  titles  or  disposition,  p.  317. 

■  Half- Pay — Circufflstances  in  which 
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a  major  in  the  anny,  seventy  yean  of  age,  and  having  five  chil- 
dren,  found  entitled  to  the  benefit  of  the  cessio,  on  assigning 
j£40  of  his  half.pay  to  bis  creditors,  reserving  all  questions 
n^  to  the  right  of  his  creditors  under  a  former  cettto,  p.  315. 

C  H  A  RG  K — See  Cautioner,  Diligence, 

CHARITY  WORKHOUSE— See  Statute. 

(;HARrER-PARTy— Preference— The  owner  of  a  ship, 
who  had  chartered  her  to  A.,  who  again  chartered  her  to  B., 
held  preferable,  in  a  competition  with  the  trustee  on  A.'s  se- 
questrated estate,  to  the  extent  of  the  sub-freight  due  by  B., 
in  so  far  as  necessary  to  extinguish  the  original  freight,  p. 
463. 

CHOLERA  MORBUS— See  Damages. 

CHURCH,  SECULAR  USES  OF— See  JKr*. 

CIRCUMDUCTION— See  Proof. 

CITATION— See  Proceu, 

CLAUSE — Coal — Lease,  Construction  of — Special  case  as 
to  Lord  Elgin's  coal  leases,  p.  508. 

CONTRACT — Circumstances  in  which  a  piece  of 

ground  beint^  disponed  to  a  water  company  for  the  erection  of 
reservoirs,  &c.,  under  the  condition,  that  if  the  works  were 
abandoned  or  discontinued  for  ten  years,  the  ground  should 
revert  to  the  disponer  at  a  certain  price,  but  that  the  obliga- 
tion to  take  back  the  ground  should  only  be  binding  for  ten 
years — Held,  that  after  the  expiry  of  ten  years,  the  disponer 
was  not  bound  to  take  back  the  ground,  p.  360. 

Destination — See  Liferent  and  Fee. 

OF  RETURN— See  SubstUute  and  CondUional 


Institute, 


See  Arbitration^  Deedf  Discharge,  Entail,  Foreign, 
Heir'  and  Executor ,  Husband  and  Wife,  Lease,  Legacy ^  Life- 
rent and  Fee^  Lunatic,  Manse  and  Glebe,  Parent  and  Child, 
Police,  Servitude,  Proof  of.  Real  Burden,  Trustee,  Resignation 
and  ilsxumption  of.  Turnpike. 

CLAUSES  IRRITANT  AND  RESOLUTIVE— See 
Entail. 

COAL— See  aause. 

COLLATION — A  daughter  who  had  got  certain  provisions 
on  her  marriage,  without  discharging  the  legitim,  held  not 
bound  to  collate  her  provisions  before  claiming  her  legitim  and 
share  of  dead's  part — the  only  other  two  children  having  dis* 
charged  their  legitim,  and  one  of  them  having  also  discharged 
the  dead*s  part,  p.  162. 

. i Heir  and  Executor— >Entail — An  heir  of  en- 
tail, who  was  at  same  time  heir  of  line  and  one  of  the  nearest 
of  kin,  having  been  held  by  the  Court  of  Session  not  entitled 
to  a  share  of  the  personal  estate  of  the  deceased,  without  col- 
lating his  life  interest  in  the  heritable  estates,  to  which  he  had 
succeeded  as  heir  of  tailzie  and  of  line — case  remitted  for  far- 
ther consideration,  p.  487. 

See  Parent  and  Child. 


COLLEGE  OF  JUSTICE— Agent— Name— A  member  cf 
the  College  of  Justice  having  obtained  the  royal  license  to 
use  an  additional  surname — petition  for  authority  to  use  the 
same  surname  in  all  judicial  proceedings  and  writs  held  to  be 
unnecessary,  p.  133. 

.    — . I      See  Res  Judicata. 

COMBINATION  LAWS— See  ^a/u^e,  6  Geo,  IV.  c.  129. 

COMMISSION — Circumstances  in  which  disallowed  to  a 
creditor,  who  was  also  trustee  and  executor  of  his  deceased 
debtor,  p.  99. 

COMMISSION  AND  DILIGENCE— See  ArhHration, 
Process* 

COMMON  PROPERTY— Suspension  and  Interdict— Cir- 
cumstances in  which  bill  of  suspension  and  interdict  passed  at 
the  instance  of  one  proprietor  against  another,  to  prohibit  the 
raising  of  a  common  wall  which  the  Dean  of  Guild  had  au- 
thorised to  be  raised  by  a  decree  in  absence,  p.  418. 

COMMONTY.  ENCROACHMENT  ON— See  Dam^^gcf. 

COMPENSATION— The  charter  on  a  bill  having  lodged  in 
process  an  account-current,  giving  credit  for  two  counter 
claims  exceeding  the  sum  charged  for;  and  various  other 
claims  being  alleged  on  both  sides — Plea  of  compensation 
$  sustained  (although  the  charger  alleged  that  the  account- 
current  was  only  hypothetical,  and  that  the  counter  claims  were 


not  due),  reserving  all  other  claims  hinc  imle  between  the 
parties,  p.  302. 

COMPETENCY— See  Jurisdiction,  MuUiplepoinding,  Reten- 
tion. 

COMPETENCY  OF  PETITION  AND  COMPLAINT 
— See  Bankrupt. 

COMPETENCY  OF  REFERENCE  TO  OATH— See 
Proof. 

COMPETENCY  OF  SUSPENSION— See  Suspension. 

COMFE  TI TIO  N— Preference— Arrestment  —  Circumstan- 
ces in  which  an  heir  entered  cum  beneficio  inventarii,  having 
sold  part  of  the  estate  for  behoof  of  the  creditors — Held  that 
the  price  could  not  be  arrested  by  certain  creditors,  to  the 
effect  of  gaining  a  preference,  p.  48. 

COMPLAINT,  CRIMINAL,  DATE  OF— See  Statute 
Geo.  IV.  c.  129. 

COMPOSITION-CONTRACT— Circumstances  in  which 
held  departed  from, — the  composition  bills  not  having  been 
offered,  nor  a  dischai^e  obtained  for  eight  years  after  it  was 
entered  into,  p.  302. 

COMPOSITION  FOR  AN  ENTRY— See  Superior  and 
Vassal. 

COMPOSITION— See  Bankrupt. 

CONFIRMATION— See  TUle. 

CONJUNCT  AND  CONFIDENT— See  Bankrupt. 

CONTRACT.  CONSTRUCTION  OF—See  Clause. 

CONTRACT— See  Principal  and  Cautioner. 

CORROBORATION,  BOND  OF— See  ^anifcrtt/i/. 

CORPORATION— See  Exclusive  Privilege. 

COUNSEL'S  HONORARIA— See  £x,«n«rf. 

COUNT  AND  RECKONING— See  BiU  of  Excfiange,  Er- 
peases.  Procen. 

CURATOR  BONIS— Diligence,  Prestable— Interest— Cir- 
cumstances  in  which  a  man  of  business  having  acted  as  a 
curator  bonis  to  a  lunatic  for  26  years,  with  fidelity  and  atten. 
tion,  but  without  rigidly  observing  the  forms  of  the  Act  of 
Sederunt — Held,  1.  That  he  was  not  liable  for  certain  arrears 
of  rent,  unless  it  could  be  shown  that  he  might  have  recovered 
the  same  by  proper  diligence.  2.  That  he  was  entitled  to 
factor-fee  or  commission  on  certain  rents  retained  by  the 
tenants  on  a  plea  of  compensation.  3.  That  for  those  years, 
the  accounts  and  rentals  of  which  were  not  lodged  in  the 
course  of  the  following  year,  he  was  only  entitled  to  one-half 
of  the  usual  factor-fee.  4.  That  having  been  constantly  in 
advance  for  the  estate,  except  for  two  short  periods,  he  was 
entitled,  after  imputing  the  money  received  to  the  growing 
interest,  in  the  first  instance,  to  reckon  legal  interest  annually 
on  the  balance  due  to.  him.  5.  That  he  was  entitled  to  the 
expense  of  his  petition  for  exoneration,  but  to  no  other  ex- 
penses, p.  95. 

Lunatic— See  Nobile  Offlcium. 

■ ■  Submission — A  petition  by  the  cura- 

tor  bonis  of  a  lunatic,  for  power  to  enter  into  a  submission  of 
moveable  claims,  refused  as  unnecessary,  p.  501 . 

D 

DAMAGES  AGAINST  PROCURATOR-FISCAL— 

See  PubUc  Officer. 
^— Circumstances  in  which  held,  that  the  remov- 
al of  rags  by  the  interference  of  the  Board  of  Health,  during 
the  prevalence  of  cholera  morbus,  was  sufficiently  warranted 
by  a  due  regard  to  the  public  safety,  so  as  not  to  infer  any 
claim  of  damages  at  the  instance  of  the  owner,  p,  309. 

•Commonty — Right  of  Property — A  party  hav- 


ing been  sued  for  damages  on  account  of  alleged  encroach- 
ments committed  by  him  in  the  use  and  occupation  of  a  com- 
monty  to  which  he  had  right  along  with  the  pursuers,  and  for 
having  also  encroached  upon  certkin  lands,  which  were  the 
property  of  the  pursuers — Circumstances  in  which  held,  1. 
That  in  regard  to  the  lands  which  formed  the  commonty,  the 
pursuers  were  not  entitled  to  recover  damages  from  the  de- 
fender. 2.  That  the  defender's  encroachments  upon  the  pur* 
suers*  own  lands  formed  the  subject  of  a  competent  claim  at 
their  instance  against  him,  p.  242. 
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DAMAGES,  LIABILITY  FOR— Diligence —Ciroum- 
•tanceii  in  which  a  party, — who  bad  employed  a  mesjienger  to 
execute  a  warrant  of  poinding  against  certain  individuals  (n» 
defaulters  under  a  statute  imposing  a  local  assessment),  whose 
Damet  were  entared  in  a  list  ^hibited  to  the  warrant,  having* 
upon  poyn^nt  by  one  of  those  individuals  of  the  debt  due  by 
hm,  emitted  to^  mark  opposite  to  his  name  in  said  list  that 
the  debt  was  pHid,  and  returned  the  warrant,  without  having 
such  marking  put  upon  it,  to  the  messenger,  who  afterwards, 
by  virtue  thereof,  ^caused  certain  pictures  belonging  to  said 
individual  to  be  (loinded  and  sold, — was  found  liable  in  da- 
magesy  whicii  the  Jury  assessed  at  ^200^  p.  $13. 

Wrongoiie   Retention  of  -Premises — A   parly 

who  had  assumed  and  retained  possession  of  certain  premises 
during  several  years  of  a  lease  thereof  held  by  a  bonkrupt,  on 
whose  estate  he  was  trustee,  being  found  liable  to  the  pro- 
prietors in  such  damages  as  could  be  shown  to  have  been  sue* 
tained  in  consequence  of  siich  retention,  and  by  the  deterior- 
atipn  of  the  premises  (beyond  their  ordinary  wear  and  tear), 
or  by  the  disrepair  into  which  they  might  have  fallen  during 
the  period  of  said  occupancy ;  and  an  issue  having  been  taken 
to  determine  the  amount  of  damage  due  on  each  of  these 
grounds — Circumstances  in  which  the  jury  found  fot  the  pur* 
auers,  and  assessed  the  damages  on  the  first  issue,  at  X700| 
and,  on  the  second,  at  £30^  p.  512. 

See  Reitvancy,  Retenthfip  Safe^  Slander,  Trustee* 


DAT£  of  CRIMINAL  COMPLAINT— See  5m«irf«  6 
Geo.  IK  c.  129. 

DEAD'S  PART— A  discharge  ofligitim,  executry,  and  every 
thing  else  which  a  child  could  ask  or  crave  from  the  father* 
or  his  representatives^  through  his  death — Held  to  import  a 
discharge  of  the  dead's  part,  p.  162. 

DEAN  OF  GVlhO-See  JuritdietUn, 

DEBTOR  AND  CREDITOR— See  Principal  amd  Jgeni. 

DECLARATO R— See  Posfenory  JudgmetU,  ' 

DECREET-ARBITRAL— See  jirbUration. 

DECREE  IN  ABSENCE— Prescription— Minority— Pupil 
-—Tutor  ad  Litem — Title  to  Exclude — A  decree  of  certifica- 
tion contra  non  jtroducta  being  obtained  against  a  pupil  in  an 
action  of  simple  reduction  of  his  father's  disposition  and  sasine, 
brought  on  the  ground  of  the  disposition  having  been  granted 
in  tntst,  without  value,  to  defraud  the  granter's  creditors ; 
and  an  action  of  reduction-iroprobation  beitfg  thereafter  brought 
of  the  disposition  and  sasine  on  the  same  grounds,  with  the 
additional  ground  of  forgery,  the  summons  in  which  was 
talceii  to  see  bv  a  procurator  of  the  pupil,  and  the  production 
aatisfied,  and  decree  in  terms  of  the  libel  pronounced,  because 
of  no  farther  appearance ;  and  the  pupil  having  no  tutors  or 
curators, — and  no  tutor  ad  lUem  having  been  appointed  to  him 
in  either  action  ;  and  a  reduction  being  brouglit  of  these  two 
decrees,  and  of  the  titles  following  thereon,  upwards  of  forty 
years  afterwards,  at  the  instance  of  the  heirs  of  the  pupil — 
Held  that  these  decrees  did  not  form  a  valid  title  to  exclude, 
in  respect,  ).  That  they  were  to  be  held  as  decrees  of  certifi- 
cation or  reduction  pronounced  in  absence.  2.  That  such  de- 
crees were  liable  to  be  opened  up  at  any  time  within  the  pe- 
riod of  the  long  prescription,  and  that  the  personal  citation  of 
the  pupil  was  no  bar  to  a  reduction  after  his  death.  3.  That 
the  minority  of  the  parties  in  right  for  the  time  to  challenge 
the  decrees,  fell  to  be  deducted  from  the  period  of  prescription ; 
and,  4,  That  the  various  sales  and  transferences  which  bad 
been  made  to  singular  successors  (against  those  of  whom  in 
possession  the  reduction  was  directed)  did  not  bar  the  action, 
p.  295. 

■  ; Reduction — Expenses — A  re- 
duction being  brought  of  a  decree  in  absence,  obtained  on  an 
edictal  citutiun  against  a  party  forth  of  the  kingdom — ^preli- 
minary defence,  that  the  pursuer  must  first  pay  the  expenses 
of  the  former  process  repelled,  in  respect  it  was  not  proved 
that  she  or  her  authorised  agent  had  been  aware  of  this  ac- 
tion, p.  492. 

■Reponing  in   Sheriff  Court- 


Process — A  petition  to  be  reponed  against  u  decree  in  absence 
being  refused  to  be  received  by  the  Sheriff-clerk,  in  respect 
the  defender  cffcrcd  to  consign  only  the  fee  due  to  the  pur- 


tfuer's  pnxiarMtor  for  ftttending  at  pnooQiMriiig  the  decree,  and 
not  the  whole  expensed  deCernusd  for— 4be  Court,  in  a  sospea- 
sion,  expressed  an  opinion,  that  the  Sheriff,  and  not  the  Sbe- 
rtff-clerlc,  was  the  proper  judge  of  the  terms  on  whieb  the 
defender  should  have  been  reponed ;  and  they  roiaitred  to  the 
Sheriff  to  detemnoe  what  erpooi^  should  be  consigned  by 
the  defender  before  being  reponed,  and  tvitb  power  to  deter- 
mine also  as  to  the  expenses  in  this  Courtt  p.  491. 

DECREE  IN  ABSENCE-^fiuspension^Pfoceas— Cir- 
cumstances in  which  a  decree  in  absence  having  been  pro- 
nounced by  the  Court  of  Session,  decerning  against  n  party 
to  sign  a  dischaige,  and  for  expenses  of  process ;  and  letters 
having  been  written,  promising  to  slgti  the  diichaige— su«. 
pension  ofaebarge  for  the  expenses  of  process  fefuaed»  pu  249. 

_- 5 — , Parties  reponed  «g*llist»  on  pay. 

ment  of  expenses,  p.  288. 

DECREE  CONFORM -^Jdrisdictioft  —  Buigb  Royal  — 
Town  Council — The  town  council  of  a  royal  buigh  having,  in 
terms  of  the  set»  imposed  aftneon  an  iodlvidufti  for  refusing  to 
accept  the  office  of  bailie — Held  that  the  Magistntea  might 
competently  pronounce  a  decreo  confomii  bat  could  noc  review 
the  decision  of  the  Council  on  its  nierit%  p.  900. 

DECREE  BY  DEFAULT-^Expenaea—After  the  iccord 
had  been  dosed  in  a  petition  and  complaint  against  the  trustee 
on  a  sequestrated  estate,  the  Iiord  Ordinary  hnving  pronounced 
decree  by  default — the  Court  remitted  to  reponc^  without 
payment  of  any  expenses,  p.  222. 

> '     See  frOcet^ 

DECREET  IN  FORO— See  Ret  Judicata. 

DEED,  CONSTRUCTION  OF-«See  BantrHpt,  Ferfi^ 
Lc'fiaey,  Parent  and  ChUdp 

DEED — Destination-^Clause — Circuopstancea  in  wbiefa  agra^ 
tuitous  convevance  to  a  third  party  not  hold  reducible,  as 
struck  at  by  the  clauses  and  conditions  of  a  dieposition  pro- 
hibiting the  dispokieea  from  aelling,  diiponing,  or  burdeninc 
.  the  subjects  with  any  debt,  under  the  pain  of  forfeitiag  lii 
subjects  to  the  granter's  heir  of  line,  p.  101. 

REDUCTION    OF  — Monomania _Froof~Cir. 

cumstances  in  which  found  by  the  jury  not  proren,  that  a  deed 
of  settlement  by  a  father,  to  the  prejudice  of  his  aon,  «-a» 
executed  under  the  influence  of  moaoauifiMi,  or  mental  delu- 
sion, as  to  the  son's  having  conspired  against  the  father,  p.  20. 
TESTAMENTARY  — Reduction-.- Incnpscity- 


Fraud — 1.  Held  that  when  a  party  obtains  a  teatamentArr 
deed  in  his  own  favour,  it  is  not  necessary,  in  order  to  reduce 
the  deed,  ^o  prove  fraud — the  active  interference  of  the  party, 
and  evidence  of  the  testator's  iocapaoity  for  real  biiaitocas,  ait 
enough,  2.  Circumstances  in  which  held  by  the  Court,  aod 
found  by  the  jury,  that  a  testamentary  deed,  obtained  by  a 
party  in  his  own  favour,  was  reducible  on  the  heftd  of  inca|ia- 
city,  p.  2. 

TESTING  OF-^See  Botograph  ObUguS^m, 

■See  Bankrupt^  Eratwrot  Real  Bwrdatm 


DELIVERY— See  Cautioner. 

DESTINATION  TO  PARENT  AND  GHILD-.Se« 

Liferent  and  Fee. 

See  Died^  Leattp  Lunatic^  SuhOUmU  mU 

Conditional  Institute. 

DILATORY  DEFENCES— See >»£<rwfibn. 

DILIGENCE— Charge— I.  Held  that  a  charge  on  n  KU  of 
exchange  was  irregular,  and  the  whole  proceedings  chcfsoa 
illegal,  in  respect  the  charge  did  net  specify  tie  nnmber  aC 
days  (vithin  which  the  debtor  was  required  to  pay.  S.  Ssrne 
held,  in  respect  the  signature  of  one  of  tile  wCtkenee  Do  dM 
execution  of  charge  waa  forged,  p.  t. 

AGAINST  HAVERS— See  jPW»^ 

PERSONALr^-See  Abtm^k 

PREST ABLE— See  Cursor  Samu,  Hr- 

riiaUe  Creditor. 

— ; ; 1 Suspension  'and  Libemtfon — CireonietaDees 

in  which  a  bill  of  auspensaon  and  liberation  w«s  possud  to  tJ»e 


extent  of  a  payment  made  to  account*  end  refuaed  a aaarf  ukru, 
p.  60. 

WRONGOUS  USB  OF^-Sce 

See  Eranure,  P9itutitt^, 


INDEX. 
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DISCHARGE— Clause,  Oonstniction  of— Bond  of  Provi- 
sion-^ A  daughter  having,  by  her  oontract  of  marriage,  ac- 
cepted £2000  of  tocher  paid  by  her  father  at  in  full  of  all  she 
eould  claim  in  right  of  her  father,  or  of  her  deeea^ted  mother, 
in  any  manner  of  way,  and  in  full  of  every  claim  competent 
to  her  of  baini^s  part  of  gear,  iegitim,  prn'tion-natural,  execu- 
iry,  and  every  thing  eUe  that  she  could  ask  or  claim  by  and 
through  the  death  of  her  father  and  mother,  excepting  what 
her  father  mtgbt  grant  or  bestow  of  his  good*will  allenarly-— 
Held  not  thereby  to  have  discharged  a  bond  of  provisioo  for 
j£12j0,  granted  to  her  by  ber  mother;  and  that  it  was  not 
relevant  to  prove  that  she  had  made  written  statements  sub- 
sequent  to  the  contract,  implying  that  she  understood  the  legal 
effect  of  the  contract  to  be  to  discharge  the  bond,  p.  401. 

■ IMPLIED— See  PrmeifMil  and  ^nenU 

BY     MARRIED      WOMAN    NOT 

BEING  RATIFIED— Circumstances  in  which  reduced, 
p.  a07. 

See  Bankrupt^  Factor  Lm»  AbuniUt  PamU 


awt  Child ^  TrusieeSt  Liability  of. 
DI S  U  O  N  O  UR— See  J7i//  «/*  JPscAsjage. 
DIVORCE— See  Releaanci^  Frvcm. 
DRAIN— See  ram/jtftf. 
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£MB££2LElfENT^See  Tk^ 

£NTAIL — Clause-«~CircumBtanoea  ia  which  eettain  legaeies 
ond  aonnities  bequeathed  by  an  entatleiv  held  to  be  burdens 
on  all  the  beirs  of  eotail  suoeeediag  to  the  astute,  and  not  on 
the  first  heir  only,  p»  46& 

'  Clause — Pn>vt9MNi8 .  to  Children — Under  u  strioC 
entail  containing  prohibitory*  irritant,  aiid  resolutive  clauses 
Against  contracting  debts,  &c.  *'  but  excepting  and  reserving 
furth  and  from  the  said  clause  irritant  full  power  and  liberty" 
to  the  heirs  of  tailsie  to  take  on  debta  for  the  provision  of 
their  younger  children,  not  exceeding  three  years^  free  rent  of 
the  lapds  siid  others  foresaid^  after  deduction  of  liferents  and 
real  debts,**  Ike. — Held  (afirming  the  judgment  of  the  Court 
of  Session),  that  the  heir  in  possession  might  grant  provisions 
to  his  younger  children  to  the  extent  of  three  }'ear8*  free  rent, 
payable  at  the  first  term  after  the  faiiure  of  hetrs-maie  of  his 
body,  when  the  lands  should  devolve  on  an  heir  tjot  descended 
of  him  ;  and  that  the  parties  an  right  of  the  provisions  might 
recover  the  same  from  the  hetr  ia  possessioiu  not  desevniJed 
of  the  grantee,  against  whom  action  was  brought,  with  interest 
from  theitiBie  the  provisions  fell  due,  although  that  heir  hud 
not  suoceeded  to  the  lauds  at  Che  time  the  prevtsioas  became 
payable,  p.  629. 

.Clause,  Irritant — Circumstances  in  which  held  (re- 


versiiig  the  judgment  of  the  Court  of  Session),  that  the  syntax 
of  the  irritant  clMtse  of  an  entail  being  defective  from  a  clerical 
omisiiion,  which  miglii  by  possibility  have  been  supplied  by 
other  words  .than  thotte  which  tiie  context  indicated  to  have 
been  inteu4k4  to  he  inserted,  the  entail  was  insufficient  to 
prevent  the  bek  in  possesaioa  from  sellings  bofdeoing,  or 
alienating  the. lands,  p.  616- 

■  ■■■■■■  .  idaases.  Irritant  and  Resolutive-- A  party  having 
executed  an  entail  of  eertuin  lands  in  1767,  and  as  entail  of 
certain  other  laads  in  177il>;  and  the  first  heir  of  entail  who 
succeeded^  halving  ep^de  a  Crown  charter  of  the  lands  in  both 
entails,  omitting  such  as  held  of  a  8ubject«>6«perior,  and  omit- 
ting the  sabstitutioBs  which  had  become  extiuct  or  inoperative 
before  cfoe  date  of  the  charter;  and  having  inserted  ia  the 
charter  the  whole  clauses  and  conditions  of  both  entails  in  a 
combnied  tasteud  of  a  aepanite  form — Circumstances  ia  which 
held,  that  the  cale  iuppUcvndo  mMgula  Jtaga/is  applied,  and 
that  a  sale  of  the  lands  ia  the  eatail  1774  Cwhich  waa  ineffec 
tual  from  not  being  recorded  ),>did  not  iafer  an  irritancy  and 
forfeiture  of  the  limds  coatained  in  the  entail  1767, — that  by 
the  titles  Completed  by  the  heir  of  entail  in  possession,  the 
lands  in  the  entail  1767  were  efiectually  secured  against  his 
debts  and  deeds,  and  that  the  entail  was  binding  and  effectual 
•agaiaat  him  ia  questiona  with  the  aubstitute  heirs  of  tailzie, 
p.  422. 


ENTAIL-^CIauseib  Irritant  and  Resolariva^  InstitHte  and 
Substitute— «The  prohibitory  clauses  of  an  entail  being  directed 
against  the  institute  and  the  other  heirs  of  tailsie,  but  the  irri- 
tant clause  being  only  directed  against  the  debts  and  deeds  of 
•*  the  said  heirs  of  tailxie,"  without  specifying  the  institute-^ 
Held  (affirming  the  judgment  «f  the  Court  of  Sessioo)  that 
it  was  lawful  for  the  institute  Co  sail,  p.  .^28d. 

.«..^.— ..i.*-  Institute  aad  Sabstit«te'«>-An  entailer  having  in 
his  deed  of  entail,  by  a  clause  imraedtately  following  the  desti- 
nation, declared  that  the  burdens,  reservations,  conditions, 
provistans,  restrictions,  liiaitatiooa,  and  clauses  irritant,  there- 
in after  expressed,  should  be  binding  on  the  institute  as  well 
as  the  substitutes ;  and  the  prohibitory  dauses  against  selling, 
burdening,  or  altering  the  order  of  succession,  being  directed 
against  the  institute  as  well  as  the  substitutes,  but  certain  other 
prohibitory  clauses,  and  the  whole  of  the  irritant  and  resolu- 
tive dauses,  being  direct^  against  the  *'  heirs  of  tailzie^'  only, 
without  mention  of  the  institute— Held  (reversing  the  decision 
of  the  Court  of  Session)  that  the  entail  was  ineffectual  to 
prevent  the  institute  from  selling  the  lands  and  disposing  of 
the  price  at  pleasure,  p.  338. 

LIABILITY  OF  ENTAILED   ESTATE 


FOR  LEGACY-~See  Legacy. 

See  Blank  IFrii,  CoUoOmu 


ENTAILED  ESTATE,  SALE  OF— Sea  ^SMate,  42  Geo. 
///.  c.  116. 

ERASUHE^The  word  «  de<o,**  descriptive  of  the  yen  of 
God  and  also  of  the  King's  reign,  in  the  body  of  an  instni- 
ment  of  sasine,  and  the  figure  ^  8**  on  the  back  thereof,  being 
written  oa  erasures ;  and  the  sasine  being  taken  subseqaent  to 
the  term  limited  by  the  Cbanceiy  precept  on  which  it  pro- 
<^ed — Held  the  sasine  is  null,  p.  129. 

■  I  ■  Deed— The  Christian  name  of  a  disponee  being 
written  on  an  erasure  throughout  the  deed,  except  in  the  test- 
ing clause,  which  bore,  *^  subscribed  by  me  in  favour  of  the 
said  John  Kedder,"  <tbe  disponee)— deed  held  invalid,  and 
reduced,  p.  907.  . 

Diligence— Bankrupt— The  name  of  the  debtor. 


in  the  will  of  a  caption,  being  written  on  tm  erasure — Held 
(affirming  the  judgment  of  the  Court  of  Session),  that  the 
caption  is  not  legal  evidence  of  bankruptcy,  although  the  name 
be  written  correctly  in  the  homing  and  charge,  the  nanative 
of  the  caption,  and  the  messenger's  execution  of  aeareh,  p.  15. 
Sasine — An  instrument  of  sasine  held  noU,  in 


respect  the  word  '*  three,**  in  the  description  of  the  yaar  of 
God,  and  the  immediately  following  word  **  and,"  wefe  wiittea 
on  an  ensure,  p.  229. 

Sasine~4laiikiag  and  Sale— Title  to  Pucsae— 


L  A  sasine  is  not  annulled  by  the  letter  **  £"  of  the  word 
"  eighty,^'  in  the  date  of  the  Christian  era,  being  written  on 
an  erasure — no  other  word  but  eighty  having  apparently  aver 
stood  ia  the  same  place.  %  Cueamstaaeas  in  which  held, 
that  although  the  word  **  third,*'  in  denoting  the  year  (fifty- 
third)  of  the  King's  reign,  was  written  on  an  erasure  in  the 
sasine,  founded  on  as  the  title  to  pumae  a  nwkii^  and  sale, 
and  which  sasine  forawd  part  of  the  progreaa  ta  the  laads,  this 
defect  did  not  .form  a  good  ground  of  suspension  at  the  ^in- 
stance of  te  pufchaser,-^the  defect  being  eapaUe  af  being 
cured,  and  another  heittsUe  creditor  having  been  aialad  aa 
purauer  after  the  decree  of  sale  had  beca  pranaanoed,  pu  504. 
'  '  Writ.— Sasine— i.  Octain  words  an  the  diqioai- 
tive  eiaase  of  a  bond  of  annuity,  declaring  that  the  diliffcnce 


of  the  creditors  should  4iot  have  effect  beyond  the  li&  of  the 
granter,  being  written  upon  an  arasureb  and  no  mtice  thereof 
taken  in  the  (esting-daiisa— HaU  tSmt  the  deed  was  aevercbo- 
less  valid,  in  respect  the  same  daelaiation  was  nepetced  etrdoltiM 
in  the  precept  of  sasine^  in  which  there  was  no  eraeure.  3. 
Where,  in  one  insfirument  of  sattne,  the  wand  **  Oartiastany,'' 
and  in  another,  the  word  "  Hole,**  beiag  the  names  of  two  of 
the  differeat  subjects  retpectivdy  thenia  mcntiaaed,  awre 
each  written  an  ecasares<~Held  that  these  were  to  be  con- 
sidered erasares  t'n  mkHantialibmSt  suficient  to  render  the 
sasines  null  and  void,  as  to  the  lands  of  Gartinsfiu'iyand  Hole 
respectively,  but  not  affecting  their  validity  as  to  any  of  the 
other  buids.    d.  Question,  how  far  such  a  nuHity  is  obltated 


IX 


INDEX. 


by  a  general  notice  in  the  notary's  doqaet,  of  a  certain  number 
of  words  being  written  on  erasores  on  particular  pages,  with- 
out  specifying  what  the  words  so  written  are?  p.  50*2. 

E  RRO  EU-See  Reduction, 

EVICTION— See  Pntcription,  Warrandice. 

EVIDENCE—Jury  Trial— Held,  1.  That  the  sedenint-books 
in  a  sequestration  may  be  given  in  evidence,  to  prove  that  a 
party  had  been  sequestrated.  2.  That  a  holograph  letter,  not 
stamped  or  tested,  may  be  given  in  evidence  by  a  party  chal- 
lenging it  as  fraudulently  granted,  p.  157. 

— — — —  See  Procett^  Prorf,  WUneUf  JdmiuibUUy  of, 
Wiineu^  MedicaL 

EXCAMBION— See  Manieand  Glebe, 

EXCEPTIONS.  BILL  OF,  may  be  signed  by  the  Judge 
who  presided  at  the  trial,  after  he  has  resigned  his  seat  on  the 
Bench,  p.  109. 

EXCLUSIVE  PRIVILEGE^Bill  passed  to  try  question 
of  right  of  market,  p.  881. 

Corporation — Held  that  the 

Faculty  of  Physicians  and  Surgeons  of  Glasgow  have,  by 
virtue  of  their  Charter  from  James  VL,  in  1^,  as  ratified 
by  Acts  of  Parliament,  and  enjoyed  by  them,  a  right  to  pre- 
vent any  persons  from  practising  surgery  or  pharmacy  in  Glas- 
gow,  until  they  have  submitted  to  be  examined  by  the  Faculty, 
and  been  approved  and  licensed  to  practise  by  them ;  and  that 
the  University  of  Glasgow  is  not  entitled  to  grant  licenses  to 
practise  surgery  within  the  bounds  specified  in  the  said  charter 
of  the  Faculty,  p.  33. 

King's  Freeman — Statute, 


56  Geo.  in.  c.  67 — The  son  of  a  soldier  who  had  served  nine 
momhs  in  the  Canadian  Regiment  of  Fencible  Infantry,  raised 
exclusively  for  service  in  British  North  America,  found  not 
entitled  to  the  privileges  of  a  King's  freeman,  p.  106. 

EXEGUTORr-Arrestment— Retention— Writ—  1.  Execu- 
tors having  paid  certain  bills,  which  were  accepted  by  the  de- 
ceased along  with  other  co-obligants,  as  being  due  by  the  estate ; 
and  having  delayed  to  exact  payment  from  the  co-accepters  of 
their  shares,  until  after  the  lapse  of  the  sexennial  prescription ; 
and  the  co-accepters,  when  ultimately  sued  by  the  executors, 
having  pled  prescription,  and  been  assoilzied  by  the  Sheriff — 
Held,  in  an  action  of  multiplepoinding  at  the  instance  of  the 
executors,  that  they  were  not  bound  to  add  to  the  fund  in  medio 
the  amount  of  expenses  incurred  in  the  action  with  the  co- 
accepters,  nor  the  shares  of  the  debt  sued  for,  but  not  re- 
covered from  the  debtors.  2.  The  executors  having,  during 
the  dependence  of  the  multiplepoinding,  referred  the  question, 
whether  they  were  bound,  in  claiming  a  dividend  from  the 
estate  of  a  legatee's  husband,  on  a  debt  due  by  him  to  the  de- 
ceased, to  value  and  deduct  a  claim  of  retention  competent  to 
them  of  the  said  legatee's  share  of  the  residue  of  the  estate ; 
and  the  arbiter  having  decided  that  one-fourth  fell  to  be  de- 
ducted oo  the  above  ground  from  the  executors'  claim— Held 
that  the  executors  were  not  bound  to  add  to  the  fund  in  medio 
the  amount  of  said  deduction.  3.  Found  that  the  executors, 
who,  b^  one  of  jtheir  number,  had  advanced  certain  sums  to 
three  of  the  legatees,  to  account  of  their  legacies,  were  endtled, 
notwithstanding  that  arrestments  were  afterwards  used  in  their 
hands  of  the  sums  falling  due  to  those  legatees,  to  deduct 
therefrom  the  sums  paid  in  condescending  on  the  fund  in  medio, 
4.  A  legatee  having,  by  an  informal  missive  letter,  neither 
holograph  nor  stamped,  authorised  a  certain  part  of  his  legacy 
to  be  applied  by  the  executors  towards  a  debt  due  to  the  estate 
by  a  third  party — Found  that  the  executors  were  not  entitled, 
in  a  question  with  a  posterior  arresting  creditor  of  the  legatee, 
to  deduct  the  sum  which  they  were  authorised  by  the  letter  to 
appropriate  in  relief  of  the  estate,  p.  153. 

. -LIABILITY  OF— Legacy— A  testator 

left  various  primary  and  residuary  legacies,  and  others  depen- 
dent on  the  legatee's  attaining  majority.  There  was  a  clause 
declaring  that  the  executors  should  *<  not  be  liable  for  omissions, 
nor  ringvK  in  tolidum,  but  each  for  his  own  intromissions 
only."  Under  the  advice  of  A.,  one  of  their  number,  who 
managed  the  whole  affairs,  they  uplifted  and  dischai^ged  the 
bank  of  the  executry  funds,  and  paid  the  residuary  legatees ; 
and  trusting  to  A.'s  responsibility,  they  left  a  large  sum  of 


money  in  his  hands  to  be  secured  for  payment  of  an  annuity, 
and  the  legacies  payable  on  majority ;  A.  became  embarmseed, 
and  it  was  discovered  that  the  money  left  with  him  had  never 
been  secured.  B.,  a  deferred  legatee,  having  brought  an  action 
for  payment  of  his  legacy,  raised  the  question,  which  was  not 
decided,  that  the  executors  were  liable,  even  under  the  clause, 
as  intromitters,  in  having  improperly  uplifted  the  moneys  and 
trusted  A.  with  it ;  but  held  that  they  were  not  entitled  to 
take  credit  for  any  sums  paid  to  the  residuary  legatees,  p.  4^2. 

EXECUTOR— See  Heir  and  Executor. 

EX E CUTRY— See  iiuUiplepoindine, 

DISCHARGE  OF— See />ead'«  Parf. 

EXPENSES  OF  AMENDING  LIBEL— See  Procesu 

SPECIAL  CASE  OF,  p.  244. 

-  A  party  having  prevailed  in  an  advocation,  on 

grounds  not  stated  in  the  Inferior  Court,  found  not  entitled 
to  expenses,  p.  39. 

A  pursuer,  who  obtained  decree  for  a  balance 


of  j£77,8. 4.  in  a  count  and  reckoning,  found  liable  in  expenses, 
in  respect  the  action  was  unnecessary,  p.  229. 

Circumstances  in  which  certain  costs  given. 


and  others  refused,  p.  525. 
— ^— — —  Circumstances  in  which  not  found  doe,  p.  352. 

Circumstances  in  which  awarded  to  neither 


party,  p.  69. 


Circumstances  in  which  not  awarded  to  the 
gaining  party,  who  was  found  to  have  right  to  prevent  hu 
opponent  from  excavating  to  the  verge  of  his  property,  p.  97. 

must  be  moved  for  and  disposed  of  by  the  to* 


terlocotor  pronounced  on  advising  a  cause  in  the  Inner-  Moibe, 
in  terms  of  section  21  of  the  Judicature  Act,  p.  461. 
.  Question  of,  in  a  reduction,  p.  309. 
Act  of  Sederant,  July  1 1,  1828,  sec.  24— Cir- 


cumstances  in  which  found;  in  a  suspension  of  an  Inferior 
Court  decree,^ that  the  suspender  was  liable  to  the  charger  iti 
the  expenses  occasioned  by  his  not  having  produced  the  In. 
ferior  Court  process  along  with  the  letters  of  suspension,  and 
by  a  certain  discussion  which  ensued  on  the  subject,  p.  468u 
Appeal — Process — During  the  dependence  oi 


an  appeal  to  the  House  of  Lords,  interim  execution  having 
been  awarded  by  the  Court  of  Session  against  the  unsoccessful 
party,  who  entered  a  second  appeal  against  this  judgment,  and 
presented  a  suspension  of  a  charge  given  thereon ;  and  the 
judgment  complained  of  in  the  first  appeal  having  been  re- 
versed, and  the  second  appeal  remitted,  with  instructions  to 
proceed  therein  as  should  be  just  and  consistent  with  the  re- 
versal in  the  first  appeal — Circumstances  in  which,  L  The 
interlocutor  awarding  interim  execution  recalled,  and  the  ap- 
pellant found  entitled  to  the  expenses  of  opposing  that  appli- 
cation. 2.  In  the  suspension,  the  charge,  of  consent,  su8pei»de<^. 
but  no  expenses  found  due.  3.  The  sppellant  found  entitled 
to  no  expenses  under  the  second  appeal.  4.  The  appellant 
found  entitled  to  his  expenses  in  the  present  application  tu 
apply  the  judgment,  in  so  fiir  as  he  was  successful,  p.  4591 

CAUTION  FOR— See  Bankrupt. 

Counsers  Honorarise — Cireumstances  in  which 


the  Court  (sustaining  objections  to  the  auditor's  report)  sl> 
lowed  the  expense  of  getting  re-revised  answers  revised  by 
senior  counsel,  and  of  a  consultation  thereon  between  the 
senior  and  junior  counsel ;  and  also  the  fees  paid  to  two  coun- 
sel to  debate  on  the  state  of  the  pleadings  previous^  to  closing 
the  record,  p.  SOI. 

Jury  Trial— A  pursuer  being  found  entitled 


to  the  expenses  of  the  first  and  second  jury  trials  of  a  tase,  ami 
the  defenders  of  the  third — Held,  the  pursuer  is  entitled  to 
the  whole  fair  expenses  of  the  two  Jiru  trials,  though  part  of 
these  expenses  had  availed  him  on  the  third — and  the  defen- 
ders are  entitled  to  the  expense  of  precognitions  of  witness«t3 
cited  for  the  third  trial,  though  these  precognitions  bad  been 
taken  preparatory  to  thecal  trial,  p.  328. 
■        Ju 


lury  Trial — Circumstances  in  which  an  action 
being  brought,  concluding  for  £5fO/Q  of  damages  on  account  oi 
iniury  by  wrongfully  taking  possession  of,  and  interferiii^ 
with  the  pursuer's  oKtle,  and  j£5  of  damages  being  awarded — 
the  expenses  were  Modified  to  about  one-half,  p.  107. 


INDEX. 


EXPENSES— Jury  Trial— Circumstwices  in  which  the  Jury 
having  found  for  the  pursuer  on  one  itsue,  and  for  the  defen- 
ders on  another,  each  party  was  held  entitled  to  the  expenses 
of  the  issue  on  which  he  had  succeeded,  p.  1 10. 

— ^-^^—  Jury  Trial — Tender— An  action  being  braught, 
concluding  for  a  random  sum  of  j£2000  of  damages  for  injury 
sustained  by  the  pursuer's  land  and  crops,  from  the  defender's 
wrongous  operations  on  an  embankment ; — the  defender  hav- 
ing tendered  £25  of  damages  and  all  expenses;  and  the  jury 
having  awarded  £BS  of  damages — Held  the  pursuer  is  entitled 
to  her  expenses,  as  taxed  by  the  auditor,  p.  813. 

LIABILITY    OF   TRUSTEE  FOR- 


See  Bankrupt, 


Multiplepoinding—  Circumstances  in  which 
expenses  found  due  by  claimants  in  a  muUiplepoinding  to  the 
common  agent,  p.  48. 
OF  SEQUESTRATION— See 5aJi*ni/»«. 

SUSPENSION  OF  CHARGE  FOR— 


See  Suspension* 


Title  to  Pursue— Circumstances  in  which  an 
action  being  dismissed  on  the  ground  that  (although  substan- 
tially well  founded)  the  title  founded  on  in  support  of  it  was 
different  from  that  libelled— 'Moeiqienses  were  awarded  against 
the  pursuer,  p.  406. 

See  jigent  and  CUentt  ^rkUration^  Bankrupt, 


Decree  in  jthsenoe.  Decree  hjf  Defautt^  Judicial  Sale,  MuUipU' 
poinding.  Interim  Warrant, 
EXTRACT,  INTERIM— See  Bemommg. 

See  Process 


FACTOR  LOCO  ABSENTIS,  DISCHARGE  OF— 
Process — Circumstances  in  which  the  Lord  Ordinary  having 
reduced  the  judicial  discharge  of  a  factor  loeo  absentis,  granted 
without  inquiry,  on  the  footing  that  patties  were  agreed— the 
Court  recalled,  and  remitted  to  an  accountant,  before  answer, 
to  examine  the  factor's  accounts,  and  to  report,  p.  420. 

FACTOR  LOCO  TUTORIS—Cireumstances  in  which  em- 
powered to  sell  heritable  estate  of  a  pupil  oo  summary  appli- 
cation, p.  122. 
■■  Nobilo  Officium— Circum- 

stances in  which  the  Court  granted  authority  to  the  factor  loco 
tuloris  for  a  pupil  (o  effect  insurance  on  the  pupil's  life,  for 
the  purpose  of  raising  a  fund  for  his  education,  p.  270. 

FACTOR— See  Prescription,  TriennaL  Trustees,  Liabitity  of, 

FEE  AND  LIFERENT— See  Husband aftd  Wife. 

FEU-DUTIES- Terce— See  Husband  and  Wife. 

FIAR  AND  LIFERENTER— See  Liferent  and  Fee. 

FISHINGS— Interdict-Question  as  to,  p.  117. 

, — .-.—  Jury  Trial— Sutute,   1568,  c.  68— Process— 

The  Court  of  Session  having  found,  on  a  special  case  for  the 
parties,  that  certain  stake-nets  were  not  protected  by  the  ex- 
ception in  the  Statute  1563»  c.  68,  which  declares  suke-nets, 
in  the  situation  therein  mentioned,  to  be  illegal,  except  in  the 
Solway— Circumstances  in  which  held  (reversing  that  judg- 
ment), that  the  special  case  did  not  contain  materials  for  fix- 
ing the  fact,  whether  thcstake-neticfmplainedof  were  with- 
in the  Solway  or  not ;  and  cause  remitted,  with  instructions  to 
direct  that  question  to  be  tried  by  jury*  p.  462. 
FORDYCE,  Augmentation  to  the  Minister  of,  p.  19a 
fOREIGN— Circumstances  in  which  the  Court,  although 
holding  the  opinion  of  English  counsel  to  be  necesiary  as  to  the 
legal  effect  of  certain  facts,  found  that  the  law  of  England  did 
not  necessarily  fall  to  be  the  rule  of  dedsioo,  p.  S76. 

■  CUuse— Deed,  Constructioii  of— Circumstances 

in  which  found,  in  conformity  with  the  opinions  of  English 
counsel,  that  the  daughter  of  a  testator  was  enritled,  under 
ber  father's  will  executed  in  Grenada,  to  the  interest  of  a  sum 
of  £\0J00O  from  the  time  «f  the  death  of  the  testator,  and 
that  she  became  so  entitled  on  her  attaining  the  age  of  twenty 
years,  p.  284. 

Deed,  Construction  of— Clause— A  domiciled 


Englishman— who  was  debtor  in  an  heritable  bond  over  a 
JScotch  estate,  the  contents  of  whkh  bond  he  had  cootigned 


in  the  Bank  of  Scotland— having  executed  an  English  will,  by 
which  he  declared  that  the  consigned  sum  should  belong  to 
certain  trustees;  having  thereafter  executed  a  Scotch  trust- 
deed  and  settlement,  in  which  he  stated  that  he  had,  in  a  se- 
jmrate  will  as  to  his  property  in  England,  directed  that  the  con- 
signed sum  should  be  transferred  to  his  trustees ;  and  having 
thereafter  executed  another  English  will,  which  bad  the  effect 
generally  of  revoking  the  first  will,  and  which  bequeathed  all 
bis  personal  estate  to  an  executor — Held  (affirming  the  judg- 
ment of  the  Court  of  Session),  1.  That  the  Scotch  Court 
had  a  right,  and  were  bound  too  look  at  the  first  will,  in  the 
same  way  as  it  would  have  been  looked  at  in  England,  in  or- 
der to  discover  the  testator's  intentions  as  to  the  consigned 
sum.  2.  That  the^leeds  contained  a  sufficient  declaration  of 
the  intention  of  the  testator  to  appropriate  the  consigned  sum 
to  his  trustees ;  and,  therefore,  that  the  trustees  fell  to  be  pre- 
ferred to  that  sum,  and  not  the  executor,  p.  534. 

FOREIGN— Heritable  and  Moveable  —  Circumstances  in 
which  found,  in  conformity  with  the  opinions  of  English 
counsel,  given  on  a  proof  of  the  la%ra  and  customs  of  an  island 
which  had  been  ceded  by  a  foreign  prince  to,  and  colonized 
by  the  East  India  Company,  that  property  in  the  island  de- 
scended to  the  heir-at-law,  and  was  not  carried  by  the  will  of 
the  testator,  p.  95. 

■  1 .  ■  .  Interests- Accumulation — 1.  In  an  action  against 

the  representative  of  the  debtor  resident  in  Scotland,  for  pay- 
ment of  a  debt  incurred  in  India — Held  that  interest  at  the 
rate  of  ten  per  cent  was  exigible,  until  decree  was  pronounced 
in  the  action,  but  that  annual  accumulation  of  interest  ceased 
from  the  date  of  the  institution  of  the  action,  and  that,  after 
decree,  British  interest  only  was  due.  2.  A  foreign  com- 
pany having  agreed  to  abate  mterest  from  the  balance  of  a  cer- 
tain account  due  by  their  debtor ;  and  interest  having  been 
abated  accordingly  during  the  debtor's  life— ^Circumstances  in 
which  held,  that  the  creditors,  in  suing  the  representative  of 
the  debtor  in  this  country  for  payment,  were  not  precluded 
from  claiming  interest,  according  to  the  usage  of  the  foreign 
country,  on  the  debt  due  to  them,  after  the  death  of  the  debtor, 
p.  155. 

See  Lunatic 


FORGERY— Uttering— Proof— Circumstances  in  which  a 
witness  having  deponed,  that  after  he  got  the  forged  notes 
from  the  psnnel,  they  were  twice  out  of  his  possession  in  the 
hands  of  other  two  individuals— Held  not  essential  to  call 
these  individuals,  the  witness  deponing  positively  to  the  iden- 
tity of  the  notes,  p.  7. 

FORISFAMILIATION  not  inferred  from  marriage  and 
payment  of  marriage  provisions,  p.  162. 

FRAUD,  REDUCTION  ON  HEAD  OF— See  Trusts 
Deed. 

FRAUD— See  Bankrupt,  Deed,  Parent  and  Child,  Pertonai 
Exception^  Beduclion,  Statute,  42  Geo.  III.,  c  116. 

FREIGHT— See  Charter-party. 

G 

GLEBE— See  Teinds. 

GROUND,  POINDING  OF— An  heritable  creditor  having, 
after  sequestration  of  the  debtor's  estates  under  the  Bankrupt 
Statute,  but  before  the  trustee  was  confirmed,  executed  a 
summons  of  poinding  of  the  ground,  and  obtained  a  warrant 
of  sequestration  of  the  crop  and  stocking  on  the  lands— Held 
entitled  (in  consequence  of  his  real  right  and  poinding,  but 
not  in  consequence  of  the  sequestration)  to  preferable  pay- 
ment, out  of  the  proceeds  of  the  crop  and  stoclnng,  of  a  short- 
coming between  the  sum  in  the  bond  and  the  price  obtained 
for  the  lands,  p.  125. 

GUARANTEE — A  mercantile  company  having  agreed  tp 
guarantee  a  bill  granted  by  an  individual  partner,  to  the  ex- 
tent of  the  value  of  the  partner's  stock,  and  in  the  event  of 
the  stock  being  reduced  in  value  to  jC  10,000,  to  intimate  the 
same  to  the  creditor  at  the  time  of  doqueting  the  company'a 
books ;  and  the  company  having  failed  to  give  this  notice ; 
and  it  being  proved,  upon  the  report  of  an  accountant,  that 
the  value  of  the  partner's  stock  at  the  balance  immediately 


INDEX. 


table  bond,  followed  by  nsine,  which  was  firit  entered  in  the 
mmate-book  of  the  Register  of  tSasines,  held  preferable  to  an 
heritable  bond,  the  sasine  on  winch  (of  a  subsequeot  date  to 
the  other)  was  entered  in  the  minute-^book  on  the  same  day 
and  hour,  and  recorded  inmediately  after  it  in  the  Register, 
p.  948. 
Statatc,  1096,  c.  S— A^M^t^Mi^ 


subsequent  to  the  date  of  the  letter  of  guarantee,  was,  and 
i»ntinued  to  be  less  than  j£  10,000 ;  and  the  bill  guaranteed, 
which  was  payable  on  1 5th  November  1820,  having  been 
daimed  for  upon  the  sequestrated  estate  of  the  individual 
partner  on  9th  November  I826»  and  action  raised  there- 
upon on  the  18th  of  same  month — Held  that  the  obligation 
of  guarantee  was  not  defeasible,  on  the  ground  either  that 
the  bill  to  which  it  referred  was  prescribed,  or  that  the  letter 
of  guarantee  itself  was  not  tested,  nor  written  upon  a  stamp ; 
but  that  it  was  binding  on  the  company,  and  subjected  them 
in  a  liability  for  the  contents  of  the  bill,  in  so  far  as  the  ere* 
ditor  might  be  able  to  instruct  that  payment  thereof  could 
bave  been  recovered  from  the  principal  debtor,  had  notice 
been  received  from  the  company  of  tht  reduction  in  value  of 
bis  stock,  in  terms  of  the  letter,  and  at  the  date  of  the  ba-  ^ 
baee,  when,  from  the  evidence  in  the  case,  that  fact  was  made 
to  appear,  p.  887. 

H 

HALF. PAY— See  Cettio  Bonorum. 

HAWKER— See  JurUttietion. 

HEALTH,  BOARD  OF—See  Damaget. 

HEIR. AFP ARENT—Statute,  1621,  c.  24— Pitctum  de 
Hereditate  Viventis — A  son  having,  nine  before  h\%  father's 
death,  entered  into  a  contract,  agreeing  to  sell  ceruin  lands 
belonging  to  the  father,  and  binding  himself  to  grant  a  dispo- 
aition  within  six  months  after  he  should  succeed  as  his  father's 
heir,  when  the  price  should  be  payable;  and  the  purchaser 
baring,  ten  years  after  the  father's  death,  obtained  decree  of 
adjudication  in  implement  against  the  son — Held  the  adjudi- 
cation is  reducible  under  the  Act  1621,  c  24,  at  the  instance 
of  the  father's  creditors,  although  they  had  not  attached  the 
estate  by  diligence  within  three  years  of  his  death,  p.  2i5. 

See  Lantitord  and  Tenant, 

HEIR  CUM  BENEFICIO  IN  VENT  ARII— See  Com/ie- 
tUion, 

HEIR  AND  EXECUTOR— Relief— Clause— A  partypos- 
sessed  of  two  estates,— >the  one  of  which  he  held  in  fee-simple, 
and  the  other  under  an  entail,  which  allowed  reasonable  pro- 
visions for  younger  children, — having  tronnd  himself,  and  his 
heirs  succeeding  to  these  two  estates,  to  pay  certain  provisions 
to  bis  younger  children ;  and  the  first  heir  who  succeeded  to 
these  estates  having  possessed  them  without  paying  the  pro- 
visions — Held  (affirming  the  judgment  of  the  Court  of  Ses^ 
sion),  that  the  second  heir  succeeding  to  these  estates  was 
liable,  without  relief  against  the  executors  of  the  first  heir, 
p.  477. 

HEIR,  LIABILITY  OF— See  Painve  Title. 

HERITABLE  BOND— Assignation.  Tide  — Bankrapt  — 
A  party  who  had  not  completed  a  valid  title,  having  granted 
an  heritable  bond,  on  which  infeftraent  followed ;  and  his  trus- 
tee, after  he  had  been  sequestrated,  having  completed  an  inept 
title ;  and  the  creditor  in  the  bond  baring,  sufattequent  to  the 
sequestration,  completed  a  title  in  the  bankrupt's  person,  which 
was  held  ineffectual,  in  respect  the  bankrupt  neither  had  granted 
nor  could  grant  a  valid  mandaie  for  completing  it— Found  that 
the  case  resolved  into  a  competition  of  personal  rights,— that 
the  heritable  bond  operated  as  an  assignation  of  the  jat  crediii 
in  the  granter ;  and  therefore,  that  the  creditor  in  the  bond 
feu  to  bie  preferred  to  the  trustee  in  the  sequestration,  p.  875. 

' Sale,  Power  of — Cireumstances  in 

which  bill  of  suspension,  presented  without  caution,  of  a 
threatened  sale  under  an  heritable  bond,  refused,  under  a 
declaration  tSiat  the  sale  should  not  proceed  for  a  certain  period, 
p.  128. 

Sasine — Registration  —  An  heri- 


An  heritable  bond,  bearing  to  be  for  money  Instantlf  advanced, 
but  granted  in  reality  in  security  of  rents  due,  and  (o  become 
due,  under  a  current  lease,  held  to  be  ineffectual,  escsept  to  the 
extent  of  the  sum  due  at  its  date,  in  respect  it  was  granted  fur 
a  future*  contingent,  and  indefinite  debt ;  and  an  adjudicadoa 
led  on  the  bond,  after  the  full  sum  oootainad  therein  was  ptct 
due.  held  to  be  also  ineffectual,  in  respect  it  was  led  excla- 
sively  on  the  bond,  and  the  abbreviate  was  not  recorded  Ua 
ten  months  after  the  date  of  the  decree,  p.  460L 

HERITABLE  BOND— See  Truj/, 

HERITABLE  CREDITOR-^Circumstance^  in  which  an 
agent  being  charged  to  deliver  up  title-deeds,  which  he  alleged 
he  had  given  to  an  heritable  creditor,  in  teroia  of  a  cUube  ui 
the  bond — Bill  of  auspenaion  refuted,  p.  08. 

^Diligence,  Preatable — Hof- 


■■  'f 


band  and  Wife — A  party  having  granted  an  heritable  botiH, 
on  which  infeftmeot  Ibilowed ;  and  having  afterwards  married, 
and  secured  his  wife,  by  aiiteouptial  contract  and  infeftmeiir, 
in  an  annuity,  payable  out  of  the  subjects  in  the  eveot  of  ber 
survivanoe — Held  that  the  heritable  creditor,  %vbo  bad  entered 
into  possession,  wsa  entitled,  after  deducting  the  interest  U 
his  debt,  to  pay  over  the  surplus  rents  to  tiMf  buabaod,  and 
that  a  discharge  and  receipta  therefor,  granted  bj  the  husbtind 
to  the  heritable  Creditor,  were  sufficient  Co  bar  %  c^aiiD  ng^in^: 
him  at  the  instance  of  the  wife,  who  sunrived  the  busbaod. 
and  who  Insisted  that  the  surplus  rents  should  hav^  been  ap- 
plied in  extinction  of  the  principal  aum  in  the  bond,  p.  ISf . 
^ r-. * LIABILITY  FOR  EX- 


PENSES  OF  SEQUESTRATJQNxSee 

— iw r ■■ Pledge  —  Bona   and  M«U 


Fides — The  debtor  in  an  heritable  security  having  borrowed 
the  amount  necessary  to  redeem  the  subjecta  from  a  psitf  u 
whom  he  pledged  the  title*deeds,  and  who»  before  the  beriiaUe 
creditor  was  denuded,  raised  an  aocion  against  him  to  compel 
an  assignation  to  the  bond,  and  used  inbibitioa  oo  the  drpra- 
dence,  in  the  face  of  which  diligence  the  heritable  creditof  rv- 
conveyed  to  the  debtor,  who  scdd  the  suhsects-^Held  that  tbe 
heriuble  creditor  was  liable  to  the  party  who  advancvd  tbe 
money  for  the  amount  due  to  him,  p.  176. 

.REAL  RIGHT  OF,  I\ 


BANKRUPTCY— See  ^anib-u;^. 

.^Removing  — »  An  beritshi^ 


creditor  haring  obtained  decree  of  removing  againat  hia  debctir 
tbe  proprietor  of  the  lands,  on  the  sioiple  allcgatloo  thdi  i 
term's  interest  was  due, and  uopaidr-oBlliof  auapanaioo  passed, 
without  caution,  p.  45. 

-SequeatratioD  —  Moreebtc^, 


Preference  over — I.  An  heritable  creditor  has  not,  by  ti» 
bond  alone,  any  preference  over  tbe  moveables  within  tbe  sut- 
ject  of  his  security.  %  He  does  not  acquire  aucb  prefereon 
by  means  of  a  sequestration  against  the  debtor,  p.  412. 

-^Txiul-^  Uomoiogatioa  — A 


party  having  lent  a  aum  to  a  father,  to  enable  him  to  parcbss« 
an  estate  for  his  minor  children,  who  at  the  time  had  an  hen- 
table  security  over  it, — 'the  conveyance  being  taken  ia  tbe 
name  of  a  third  party  in  trust,  for  behoof  of  the  lender  and  ali 
concerned ;  and  this  troatee  haviag  thereaCter  ooaveyied  tbe 
estate,  burdened  wi|h  this  loan,  to  one  of  the  childrea  la 
trust,  for  behoof  of  himself  and  the  other  children — Ciream- 
stances  in  which  held,  that  neither  he  nor  the  other  ebildrec 
by  agreeing  to  this  last  tmat,  and  other  acts,  hadconeent^  u 
tbeur  prior  heritable  security  beiiy  poatpoaed  to  that  of  tk 
foresaid  lender,  p.  847. 

■      ■      ■  See  LandUtrd  and  Tc 


SuspenHon, 
HERITABLE  AND  MO VEABLE^Maehiaary^Hi 
logation— Circumstancca  in  which  lands,  witfaacaid*aiaDa&c- 
tory,  and  other  buildings  thereon,  having  been  conveyed  to  A. 
under  the  real  burden  of  cectaln  provisioaa  to  hia  aiaters ;  sad 
A.  having  erected  a  new  manufactory  on  the  peemisea,  ooq* 
tajoing  steam-engine  and  mill  machine^,  er  huge  geani^  and 
granted  a  lease  of  the  whole  to  a  company,  of  srhich  he  was  a 
partner ;  and  A.'a  bankrupt  ealatca  having,  after  hia  death. 
been  exposed  in  a  ranking  and  aale,  under  an  adveniaeiacBi 
and  aitidcs  of  roup^  which  described  the  preisiMt  as  the  card- 


• 

INDEX. 
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tnantifaetory  "  and  appartenanceB  ;**  and  these  being  purchaRed 
by  tbe  sisters  of  A.,  and  vested  in  them  by  decree  of  s^le, 
ichsrter  and  sasine,  which  described  the  premises  as  in  tbe 
prior  title>d(!eds,  without  any  tnenUon  of  '*  appurtenances ;" 
and  the  surviving  partner  of  tbe  company  having  paid  tbe  full 
rent  stipuHlted  for  tbie  buildings  and  machinery  for  a  number 
of  years^  both  before  and  aubsequent  to  tbe  decree  of  sale — 
Held  (aiSSrming  the  judgment  of  the  Court  of  Session)  that 
the  trustee  on  the  sequestrated  estate  of  the  surviving  partner 
Whji  not  ^titled  to  clfdtn  tbe  steam-engine  and  mill  machinery, 
or  great  gearing,  and  to  demand  repetitibn  of  a  proportion  of 
tbe  rent  corresponding  to  these  articles,  as  being  personal  pro- 
perty,  and  transfVrred  or  hypothecated  to  the  company,  and 
tbe  surviving  partner  thereof,  for  advances  made  by  the  com- 
pany to  the  deceased  partner  A.,  p*  13. 
HERITABLE  OFFICE— Macer— Factum  Illicltum-i^A 
party  holding  a  feudal  grant  from  the  Crown  of  the  heritable 
office  of  macery  in  the  Court  of  Session,  with  the  privilege  of 
nominating  a  fit  and  proper  person  to  be  one  of  the  four  ordi- 
nary macers  of  the  Court  (whose  salaries  are  ;€  1120  per  an- 
num, anil  certain  fees),  having,  without  the  details  of  the  ar- 
rangement being  brought  under  the  notice  of  tbe  Court,  ap- 
pointed a  marer,  on  condition  of  his  paying  a  customary  sum 
of  £4&  per  annum  to  the  holder  of  the  heritable  right,  and  a 
like  sum  of  ^45  per  annum  to  a  third  party ;  and  the  latter 
having  brought  an  action  for  payment  of  this  allowance,  which 
the  macer  resistedf  on  the  ground  of  paautn  iUiciium^  and  that 
there  did  not  remain  a  sum  sufficient  to  enable  him  properly 
to  diacbaige  the  duties  of  the  office — Action  dismissed^  and 
the  macer  assoilsiedi  p.  SI  9. 

See  Foreign. 


I  ■>« 


HERITORS,  LIABILITY  OF-->See  Mante,  Rtpairtof. 

.  See  Kirb* 

HOLOGRAPH  OBLIGATION— Deed.  Testing  of— Sta- 
tute,  16H1,  a  5. — A  writing  signed  by  three  parties,  and  hoto- 
gmph  of  one  of  them,  but  without  testing  clause  or  witnesses, 
held  not  valid  as  a  bond  for  borrowed  money,  p.  385. 

HOMOLOGATION— See  Jtftfri/aAfe  Creditor,  Herilabk  and 
Morekblfy  TtuU* 

HUSBAND  AND  WIFE— Aliment— Lunatic— A  husband 
who  bad  been  assoileied  from  an  action  at  his  wife*s  instance 
for  aliment,  in  respect  he  offered  to  take  her  back  iind  main- 
tain ber,  and  who  had  also  used  inhibition  against  her — Held 
liable  to  reimbarse  certain  parties  who  bad  alimented  ber  in 
an  acyiom  after  she  became  insane,  p.  141. 

— »- fiafikropr —  Aliment  —  Inhibi- 

tion— A  testator  having  left  bis  property  to  John,  under  tbe 
condition  that  a  certain  share  of  it,  or  (in  Jobii*S  option)  the 
ralne  therA>f,  isfaonld  belong  to  Hugti,  and  be  a  real  buiden 
on  the  estare^  of  which  share  Hugh  granted  a  dischaf^ge ;  and 
Hugh's  wife  having  thereafter  raised  an  action  of  declarator 
of  marriage,  adherence  and  aKment,  used  inhibition  on  tbe  de- 
pendence, and  obtained  adpcree,  of  which  Hugh  brought  a  re- 
daction; and  both  John  and  Hugh  (who  were  brothers) 
having,  wbrle  these  proeeedings  depended,  granted  trust-deeds 
conveying  their  estates  for  behoof  of  creditors — Circum- 
stances in  which  held,  i.  That  Hugh's  trust-deed,  and  a  oon- 
-veyance  by  the  trustees  to  a  third  party,  were  reducible  at  the 
instance  of  tbe  wife's  assignee  or  etipite  inkibUionit,  2.  That 
John's  trust-deed  was  reducible,  in  so  far  as  it  did  aot  engross 
the  real  bwdens  created  by  the  settlement  and  infeftment 
thereon,  unless  it  could  be  shown  that  Hugh  had  received 
value  for  the  discharge.  3.  That  tbe  discbarge  being  beldy 
of  consent,  no  bar  to  any  just  daim^  the  trustee  was  bound 
and  entitled  to  prove  thait  value  had  been  paid  for  tbe  dis- 
charge. 4.  That  decree  fell  to  be  given  ugainst  Hugh  end 
bis  trustee  lor  J&60  of  interim  aliment,  and  £SO  towards  de- 
fraying tbe  expenses  of  process,  and  against  John  and  his 
trustee,  as  jointly  and  severally  liable  for  tbe  said  sum  of  in- 
terim alitnent,  p.  40. 

Jus  Mariti  —  Adjudication — A 


i*a_M 


testatrix  having  left  a  special  legacy,  and  a  share  of  the  resi- 
due of  her  estate  to  a  married  lady,  exclusive  of  the  ^ut  mariii 
of  ber  husband  ;  and  tbe  trustees  of  tbe  testatrix  having  as- 
signed to  the  wife,  pro  ionto  of  her  claims,  a  bond  by  the 


husband,  on  which  the  wife  led  adjudication  against  bim  for 
principal  and  subsequent  interest  as  doe  to  her,  exclusive  of 

-  the  jits  marUi — Found  that  the  adjudication  is  not  reducible 
by  the  heir  and  executor  of  the  husband,  on  the  footing  that 
the  JUS  mariti  whs  only  excluded  as  to  the  principal,  and  that 
the  interest  belonged  to  bim,  as  representing  bis  father,  p. 
219. 

HUSBAND  AND  WIF&-Jns  Mariti  ^  Adjudication  ^ 
Found,  in  confortnfty  with  the  above,  as  to  another  adjudica- 
tion led  by  the  wife  against  her  husband  for  ^1500,  drawnr 
by  him  from  the  trustees  of  the  testatrix,  to  account  farther 
of  his  wife's  provisions,  and  for  which  sum  tbe  husband  haS 
granted  bond,  exclusive  of  bis  Jut  mariii  as  to  principal  and 
interest,  p.  2^. 

— '—  Jus  Mariti — Real  lien — A  real 


i»n>i 


burden  having  been  created  in  favour  of  three  heiress-portion- 
ers,  over  an  estate  which  was  afterwards  sold  judicially  fbf 
less  than  the  amount  of  tbe  burden  ;  and  one  of  the  heiress- 
portioners,  who  married  the  debtor  in  the  real  burden,  having 
assigned  her  share  of  tbe  price  to  a  third  party — Circumstancear 
in  which  held  (affirming  the  judgment  of  the  Court  of  Session)^ 
that  tbe  interest  accruing  on  her  share  of  the  price,  during 
her  husband's  lifetime,  was  payable  to  tbe  other  two  beiressw 
portioners,  until  their  share  of  the  real  burden,  in  which  the 
husband  was  the  debtor,  was  paid  and  extinguished,  p.  479. 

Jus  Relictse — Terce — A  Scots-. 


>h» 


nan,  possessed  of  heritable  estates  in  Scotland  and  in  South 
Carolina  (previous  to  its  separation  from  the  British  Crown), 
having  married  an  American  lady; — the  parties  baring  soon 
thereafter  separated,  and  on  that  occasion  executed  a  deed  of 
agreement,  by  which  the  wife  was  provided  in  an  annuity  of 
;€dOO  out  of  her  husband's  estate,  donng  her  life, ^^  ker  main'^ 
tenance  and  tuppori,  and  allowed  the  uncontrolled  use  of  ber 
own  separate  funds  ;^tbe  wife  having  afterwards  claimed,  and 
obtained  in  tbe  American  Courts^  deciee  against  her  hosbaQd 
for  an  yearly  sum,  iii  name  of  alimony,  of  9000  doUon  (in^ 
eluding  the  annuity  ef  ;€300>;and  having  some  time  after 
sold  this  annuity  to  her  husband,  and  discharged  him  of  all 
claim  for  alimony  at  ber  instance  dnrii^  \h%  joint  liwe*  of  the 
parties,  for  the  sum  of  20,000  dollars ; — the  husband  having 
died  in  England,  where  be  mfus  latterly  domiciled^  and  left  an 
heritable  estate  in  Scotland,  adjoining  Edinburgh,  and  yield-' 
ing  a  large  revenue  in  feo-duties,  besidev  a  considerable  suc- 
cession, both  heritable  and  moveable,  in  £ngland-**Held,  in 
respect  of  the  husband's  domicile  at  his  death,  that  the  widow 
was  not  entitled  to  Jut  relida^  but  that  she  w«s  entitled^ 
notvritbstnnding  the  contract  of  separation,  and  the  subse- 
quent transactions  in  regard  to  her  alimony,  to  a  terce  of  the 
estate  in  which  her  husband  died  infetit,  exclusive  of  superiori- 
ties and  feu-«dutie8,  or,  altematively«  to  her  unouity  of  £20K^ 
a-yeor,  p.  251. 

-  Lifnvnt  und  fW-*C9auie-^A 


husband,  by  antenuptial  contract  of  marriage,  huring  conveyed 
his  *'  half  of  tbe  niue-sbilliog-and-Dinepenny  land  of  old  ex- 
tent in  the  Garth  quarter,  called  BullshiU,"  to  birooelf  and 
his  promised  spouse  "  in  conjunct  liferent,  during  all  the  dayv 
of  their  tifetiuie,  and  to  the  longest  liver  of  them,  and  their 
heirs  or  assignees  in  fee,**  —  Circtimstances  in  which  held 
(affirming  the  judgment  of  the  Court  of  Session X  1-  ThaC 
the  conveyance  comprehended  the  whole  lands  in  the  Garth 
quarter  1)elon^ng  to  the  husband,  being  the  half  of  a  nine* 
shilling-and-mnepenny  laud,  which  faalf  was  caUed  BuUsbilL 
2.  That  the  wife  having  survived  the  husband,  the  feu  was  in 
her,  p.  460. 

Marriage-Contnct'-Cbttse— It 


being  provided  by  an  antenuptial  contract  of  marrioge,  tha| 
the  whole  fortune  (with  u  certain  exception),  which  might  be- 
long to  the  parties  at  the  dissolution  of  the  oarriage,  whether 
conquest  or  otherwise,  sbould  belong  one-half  thereof  to  tbe 
survivor,  and  the  other  half  to  tbe  survivor  in  liferent  alleuarly, 
and  the  children  in  fee ;  and  tbe  parties  having  disponed  to 
each  other  in  these  terms  accordingly — Held  that  the  estate 
of  tbe  parties,  with  the  foresaid  exception  (about  which  there 
vas  no  dispute),  remained  affectable  during  the  jmtfriage»  by 
their  onerous  debts  and  deeds,  p.  160^ 
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HUSBAND  AND  WlFESee  JnHuity,  HerUabU  Creditor, 

Sutpention,  Terce,  Trustees,  Liability  of, 
HYPOTHEC— See  Landlord  and  Tenant. 


.IMPLIED  DISCHARGE— See  Pnncipal  and  Agent. 

IMPRISONMENT,  \4^ARRANT  OF— See  Statute,  6 
Geo,  IV.  c.  129. 

INCAPACITY— See  Deed,  Reduction, 

INFO  RMER—Proclamaiion— Reward— The  Lord- Lieuten- 
ant of  a  county  haying  offered  a  reward  for  surh  inforniatton 
as  might  lead  to  the  detection  of  the  author  and  printer  of  a 
placard,  to  be  paid  on  conviction ;  and  a  party  having  furnish- 
ed information  and  evidence  that  bis  brother  and  another  per* 
son  were  the  authors  and  printers;  but  the  Lord  Advocate 
having  declined  to  prosecute,  on  the  ground  that  the  offence 
was  not  indictable;  and  the  Lord- Lieutenant  huving  adopted 
no  farther  proceedings  in  the  matter — Held  that  the  latter 
was  bound  to  pay  the  stipulated  reward,  p.  58< 

INHIBITION— See  Husband  and  Wife, 

INSTITUTE  AND  SUBSTITUTE- See  EntaU. 

INTERDICT— A.  having,  within  fourteen  inches  of  his  neigh- 
boor's  dining-room  window,  erected  a  board  on  the  roof  oif  his 
shed,  which  rested  by  tolerance  against  the  wall  of  B.*s  house ; 
and  one  of  A.*6  family  being  proved  to  have,  on  one  occasion, 
thrown  water  into  B.'s  dining-room  window — Held  that  B. 
is  entitled  to  an  interdict  against  the  repetition  of  similar  acts 
of  annoyance,  and  also  against  the  erection  of  the  board  which 
be  had  brevi  manu  thrown  down,  p.  35d. 

t  See  Kirk,  Nuisance,  Police,  Possetiory  Judg' 

ment.  Relief,  River,  Obstruction  of, 

INTEREST  allowed  to  curator  bonis  alt  the  rate  of  five  per 
cent,  on  his  advances,  p.  95. 

Circumstances  in  which  ohjeettons  to  an  alleged 

accumulation  of  interest  repelled,  p.  99i 

Agent  and  Client — The  Court  (having  previously 


decerned  for  the  principal  sums  sued  for)  sustained  an  agent's 
claim  to  interest  on  his  actual  outlays  to  the  date  of  citation 
in  an  action  for  payment,  although  the  same  was  not  raised 
until  twenty-seven  yean  after  the  account  was  incurf^,  and 
when  the  principal  parties  were  dead,  p.  427. 

OF  WRITER'S  ACCOUNT  — See  Agent 


and  Client* 


See  Porei^,  Superior  and  Vassal, 


INTERIM  DECREE— Circumstances  in  which  disallowed 
hoc  statu,  p.  S86. 

* ' p.  66, 

INTERIM  EXTRACT-^See  Removing, 

INTERIM  POSSESSION  OR  EXECUTION  — See 
Suspension, 

INTERIM  WARRANT,  EXPENSES  OF  — Ranking 
and  Sale — Penalty — An  application  for  the  expenses  of  ob- 
taining, during  the  dependence  of  a  ranking  and  sale,  certain 
interim  warrants  for  payments  to  account  of  annuities,  refused, 
although  a  penalty  was  stipulated  by  the  heritable  bond  of 
annuity,  which,  it  was  pleaded,  covered  these  expenses,  p.  dlS. 

INTERRUPTION  OF  PRESCRIPTION— See  i9a/imor 
and  Vassal, 

INTIMATION— See  AssignaHon. 

INTRINSIC  AND  EXTRINSIC^See  Oath  of  Reference. 

INTROJVIfSSION— Process— Summons— An  action  being 
brought  M  relluce  a  disposition  as  granted  contrary  to  the  Act 
1621,  by  a  father  to  his  sons,  and  concluding  farther  for  the 
rents  '*  in  so  far  as  the  same  have  been,  or  may  be  intromitted 
with  by  them" — Held  that,  under  this  summons,  the  sons 
could  not  be  decerned  against  for  the  rent  of  part  of  the  sub- 
jects, which  the  creditors  had  allowed  the  father  to  continue 
to  possess,  or  for  rents  drawn  by  the  father  (to  whom,  it  was 
alleged,  the  creditors  meant  the  same  to  go  as  an  alimentary 
allowance)!  but  only  for  their  own  actual  intromisslonsy  p. 
906. 

IRRITANT  CLAUSE,  DEFECT  OF— See  ^nioiV. 

ISSUES— See  Jary  Trial,  Pnvileged  Slander,  JVrongoui  Im- 
prisonment. 


JOINT  AD  VENTURE— LUbUity-CireiimtCanceBia  wUrh 
a  party,  the  agent  for  whose  predecessor  had  signed  an  accep- 
tance of  a  transference  of  a  share  in  certainr  gardena,  and  wlio 
had  herself  used  the  privilege  thereof'— Held  liable  for  assew- 
ments  as  a  shareholder,  p.  412. 

r .^..u.  See  Partnership. 

JUDICIAL  FACTOR— Tmst-^Wbere  a  tnraMecd  hMl 
been  granted  in  favour  of  three  trustees,  and  the  aorvivers  or 
survivor  of  them,  with  the  declaration,  that  if  their  nambfr 
should  at  any  time  be  two,  the  concurrence  of  both  sbeeld  be 
requisite,  without  prejudice  to  the  actings  of  a  single  trustee, 
where  there  was  only  one ;  and  all  the  trusteea  baving  accept- 
ed ;  and  thereafter  one  of  them  havrng  died,  another  left  the 
tount^,  and  the  third  assunttd  the  sole  maoagemeoc,— the 
Court  appointed  a  judicial  factor,-  p.  165b 

= ^  See  Truit. 

JUDICIAL  REFERENCE--See  ^rMroliofi. 

JUDICIAL  SALE— Expensea^Circumatanceam which  the 
Court  granted  warrant  te  the  tenant  of  a  colliery  (which  bad 
been  destroyed)  to  sell  the  maehinery,  in  which  the  landlord 
was  eventually  interested,  and  refused  the  ezpenaee  of  answer- 
ing the  petition,  p.  400^ 

JURISDICTION— Advocation^  Competency  o£— Liceasiv- 
Statute,  9  Geo.  IV.  c  56— Held  incompetent,  under  9  Oto, 
IV.  c.  58,  to  advocate  a  judgment  of  the  Sheriff  awardiof  tbe 
statutory  penalty  of  £'20  against  a  town  clerk,  and  ovdcfisg 
the  license  which  he  had  withheld  to  be  delivered,  p.  78. 

Competency — A  petition  and  complant 

being  presented  by  the  proccrator-fiscal  of  a  butgh  court, 
against  an  individual  (not  a  procurator)  for  vitiatii^  the  rscwd 
of  a  process  before  that  coart,  and  concluding  for  fine  or  im- 
prisonment, which  were  accordingly  awarded  p  but  the  coa- 

■  plaint  not  being  drawn  in  the  form  of  a  criminal  libel— >Hdd 
that  suspension  to  the  High  Coiut  of  Justiciary  is  iDoompe- 
teitf «  p.  4. 

Dean  of  Guild — 1.  A  eoBplaiot  against 


the  ownera  of  a  cotton  store  adjoining  a  poblie  street,  thai 
they  were  in  the  practice  of  rsisiog  and  lowering  heavy  bales 
of  goods  to  and  from  carts  on  the  street,  by  meana  of  cranes 
and  pulliM,  into  and  out  of  the  apper  stories  of  the  bmldiog, 
to  tbe  deterioration  of  the  ooosplainen*  proper^,  the  iBtecnq>- 
tion  of  their  access  thereto,  and  to  tbe  danger  of  tbe  lives  of 
the  passengers — Held  incoospetent  before  the  Dean  of  Gaild. 
2.  Observed,  that  wherever  the  Dean  of  Guild's  jvrisdictiaa 
is  competent,  it  is  exclusive,  p*  4^. 

Petition  and  Omplaint — Compcteney— 


A  petition  and  complaint,  charging  the  respondent  with  fidwi- 
cating  minutes  of  crediton,  aflkdarits,  &e.  in  a  aeqneatratkn— 
Held  incompetent,  in  so  far  as  it  prayed  for  censure  or  paaish- 
ment,  in  respect  the  matter  had  been  pfcviously  brongfat  bdwe 
the  Sheriff^  and  a  warrant  of  commitment  granted  against  the 
respondent,  as  charged  with  the  crime, — and  in  to  fisr  as  it 
prayed  for  a  finding,  that  tbe  respondent  was  not  a  fit  penon 
to  hold  any  office  on  the  sequestrated  estate,  in  leepect  this 
conclusion  was  of  a  declaratory  natart,  p.  244. 

Presbytery  —  Sehoohnaater  — .  Test  — 


Libel  Service  of— Proof— *l.  Competent  for  a  Presbytery,  m 
virtue  of  their  ecclesiastical  powen,  to  depoee  a  pariah  wchotA- 
master  for  hts  refming  to  sign  tbe  formula,  and  for  not  being 
a  member  of  the  Established  Church.  2.  The  right  of  tb« 
Presbytery  to  depose  for  eucb  aa  offence  not  taken  away  by 
43  Geo.  III.  c.  54,  sec.  21,  as  limiting  their  jurtadiction  in 
that  respect  to  the  special  cases  therein  atatioaed.  &  Not 
necessary  for  the  Presbytery,  in  trying  such  an  ofience,  to 
proceed  against  the  party  complained  upon  by  service  of  a 
libel.  4w  The  declaration  of  the  party,  acknowledging  the 
grounds  of  the  complaint,  although  unaigned  by  him,  bat  re> 
corded  in  the  minutes  of  Presbytery,  held  sufficient  evidence 
of  the  facts  to  support  the  sentence  of  deprivation,  p.  79. 

Process — Suspension -» A  party  having 


been  chai^d  on  a  decree  of  the  Sheriff,  proceeding  on  a  coa»- 
phdnt  at  a  private  instance,  with  concoucee  of  the  Procurator. 


INDEX. 
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fi<ical,  to  make  delivery  of  a  bag  or  parcel  of  goods,  whicb,  it 
was  alleged,  be  bad  obtained  on  a  fraiidalent  pretence — Bill 
of  suspension  of  said  cbarge  passed  on  jumtury  caution,  in  re- 
spect tbe  only  substantive  prayer  or  conclusion  of  the  original 
petition  (which  craved  warrant  to  imprison  tbe  suspender 
until  he  made  delivery  of  the  parcel  of  goods  in  question),  and 
tbe  proceedings  and  decree  taken  under  it,  were  incompetent, 
V.  357. 

J  LIIISDICTION— Savings  Bank— Sutute.  59  Geo.  III.  c. 
()2 — A  party  who  had  deposited  a  sum  of  money  in  a  savings 
bank,  having  brought  an  action  in  the  Supreme  Court  against 
the  directors  for  payment  thereof— Held,  under  the  Statute, 
69  Geo.  III.  o.  62,  sec.  9,  that  tbe  action  was  incompetent, 
p.  134. 

■■  ■         Small  Debt  Act  —  Bill  of  suspension 

passed  of  a  charge  on  a  decree  of  the  Sheriff,  under  the  Small 
Debt  Act,  in  respect  the  officer's  citation  did  not  state  that  a 
copy  of  the  account  libelled  was  served  on  tbe  defender, 
p.  467. 

Statute,  55  Geo.   III.  c.  71 — Circum- 


stances in  which  held,  that  a  judgment  of  the  Justices,  and 
warrant  of  imprisonment,  were  illegal,  and  not  sanctioned  by 
the  55th  Geo.  III.  c.  71,  and  therefore,  that  the  jurisdiction 
of  the  Court  of  Session,  though  excluded  by  the  Statute,  was 
competent,  p.  262. 

See  jlrrettmentf  Decree  Conform,  Kirk, 


Pnindinf*,  Sociaiy,  Title  to  Pursue, 

JIJUY  CAUSE— See  mtness. 

JURY  TRIAL^ Surprise— In  a  trial  of  a  general  issue, 
whether  a  certain  poinding  and  sale  were  legal,  the  chief  ob- 
jection stated  to  which,  in  tbe  record,  was,  that  the  warrant 
on  which  tbe  diligence  was  used,  was  discharged  by  payment 
— Held  not  competent  for  the  pursuer  to  state  to  the  jury 
that  the  warrant  was  null,  as  not  proceeding  upon  the  affidavit 
of  the  applicant  (as  required  by  a  certain  statute),  since  that 
was  an  objection  founded  upon  a  fact  which  ongbc  to  have 
been,  but  was  not,  stated  in  tbe  record,  but  that  it  was  an 
objection  competent  to  be  stated,  that  the  warrant  was  one 
to  poind  merely,  and  not  to  sell,  and  therefore,  that  tbe  sale 
was  null,  since  that  was  a  fact  apparent  e«/aci>  of  tbe  warrant, 
the  legal  import  of  which  fell  properly  to  be  considered  under 
tbe  general  words  of  the  issue,  p.  514. 
■  See  Eoidence,  Expense^  Fithingi,  Prouts, 

Proof. 

JUS  MA RITI— See  Hutband  and  wife,      . 

.lUS  RELICTiE— See /fmAanrf  cm/  Wife. 

JUSTICES  OF  PEACE,  PROCEEDINGS  OF,  UN- 
DER COMBINATIONLAWS— SeeiS/a<ttle,6  Geo,  IV. 
c.  129. 

K 

KILMANIVAIG,  Augmentation  to  tbe  Minister  of,  p.  289. 

KINGS  FREEMAN— See  Excluiive  Privilege. 

KIRK — Assessment — Heritors — Jurisdiction — Statutes,  1563, 
c.  76,  and  1572,  c.  54 — 1.  Held  that  tbe  heritors  of  a  parish,  on 
u'bom  is  imposed  the  duty  of  repairing  or  rebuilding  the  parish 
church,  have  the  power  of  ordering  repairsand  imposing  assess- 
Bients  for  tbe  same  by  means  of  meetings  of  their  own  body 
(without  the  sanction  of  the  Presbytery),  called  on  the  requisi- 
tion of  any  party  interested,  and  by  the  vote  of  the  majority 
present,  in  person  or  by  proxy,  binding  tbe  whole  heritors,  both 
present  and  absent,— 'that  it  is  not  essential  that  a  contract 
should  be  entered  into  before  executing  or  assessing  for  the  re- 
)>airs, — and  that  tbe  meeting,  or  majority  thereof,  ordering  the 
repairs  and  assessment,  do  not  incur  an  exclusive  responsibility 
for  the  expense  on  account  of  error  in  judgment,  or  on  any 
ground  short  ofciUpa  lata  quee  dolo  equipartUur,  2.  Circum* 
stances  in  which  a  majority  of  heritors  having  resolved  to 
repair  the  parish  church,  and  assessed  tbe  whole  heritors  for  the 
expense  thereof ;  and  the  repairs,  after  they  had  been  partially 
executed,  having  been  abandoned  as  impracticable,  and  a  new 
church  agreed  to  be  built — Held  that  a  single  heritor,  who  bad 
dissented  from  and  protested  against  the  proceedings,  was 
nevertheless  liable  for  bis  proportion  of  tbe  assessment  for  tbe 
If  pairs,  p.  85. 


KIRK — Interdict — Tbe  Magistrates  and  Town  Council  of  a 
burgh,  who  were  the  patrons  of  the  town's  churches,  having, 
through  the  intervention  of  the  Dean  of  Guild,-  authorised 

.  tbe  use  of  one  of  the  churches  for  a  public  meeting  of  district 
electors  of  town  councillors ;  and  a  bill  of  interdict  having 
been  presented  against  such  use  of  the  church,  at  the  instance 
of  the  clergymen  thereof,  with  the  concurrence  of  the  kirk- 
session  9  ^nd  an  interim  interdict  having  been  granted — bill 
passed,  and  interdict  continued,  p.  187. 

s-j Interdict — Tbe  bell  of/i  parish  church  in  a  burgh  being, 

with  tbe  acquiescence  of  the  minister  and  kirk-session,  in  use 
to  be  rung  on  the  mornings  and  evenings  of  ordinary  week 
days,  for  the  convenience  of  working  people  going  to  and  from 
their  work,  and  also  on  occasions  or  national  rejoicing;  and 
the  Magistrates,  without  the  consent  of  the  minister  and  kirk- 
session  of  the  parish,  having  ordered  the  bell  to  be  rung  foe 
the  meeting  of  a  voluntary  church  society,  and  for  public  wor- 
ship by  a  dissenting  clergyman  in  a  meeting-house  ^  and  the 
minister  and  kirk-session  having  complained  of  these  proceed- 
ings, and  craved  an  interdict— Interdict  granted  against  the 
Magistrates  using  the  bell  for  any  purpose,  or  on  any  occa- 
sion '*  other  than  the  customary  times  in  the  morning  and 
evening  for  warning  the  working  people  to  proceed  to  or  leava 
their  work,  or  on  occasions  of  national  rejoicing,  without  con- 
sent and  permission  of  the  complainers,  p.  214. 

'Patronage— A  nnexiition — Vice- Presentation — Statute 


1617,  c.  3. — The  patronages  of  two  parishes,  derived  from 
different  authors,  and  holding  of  different  superiors,  having 
become  vested  in  one  proprietor,  and  these  parishes  being 
immediately  thereafter  united  by  a  decree  of  the  Commis- 
sioners for  tbe  Plantation  of  ]&irks  under  the  Act  1617,  c. 
3 ;  and  tbe  proprietor  having  afterwards  sold  the  right  of  pa- 
tronage belonging  to  tbe  smaller  of  these  parishes,  and  there- 
after transmitted  to  another  purchaser  tbe  patronage  of  the 

.  larger  parish — Held  that  the  annexation,  of  the  parishes  did 
not  extinguish  tbe  separate  rights  of  patronage  pertaining 
originally  to  each  of  fbem,  but  that  tbe  same,  including  the 
right  of  vice-presentation,  existed  thereafter,  and  were  duly 
transmitted  to  each  of  these  purchasers,  and  their  heirs  le- 

.  specttvely,  along  with  tbe  other  rights  and  privileges  vested 
in  patrons,  p.  •^29. 

KIRK-SESSION— Control  over  use  of  Churcb-^See  Ktrk^ 


LANDLORD  AND  TENANT— Bankrupt— Trustee,  LiV 
bility  of — A  tenant  having  become  bankrupt  under  a  lease, 
which  took  him  bound  to  remove  on  that  event,  without  any 
process  of  law;  and  he  and  tbe  trustee  on  the  sequestrated 
estate  having  extrajudicially  resisted  the  landlord's  attempt  to 
resume  possession,  and  also  appeared,  and  opposed  tbe  land- 
lord's summary  application  to  the  Sheriff  for  removal ;.  and  the 
landlord  having  thereupon  brought  an  action  against  tbe  trus- 
tee, concluding,  Ist,  for  payment  of  tbe  rent  and  arreare  of 
rent  due  by  the  bankrupt,  on,  tbe  ground  of  tbe  defenders  hav- 
ing adopted  the  lease  subsequent  to  tbe  bankruptcy,  and,  2d, 
for  damages— Held,  I.  That  tbe  claim  for  rent  and  arreare  of 
rent  was  incompetent;  and,  II.  That  the  arennents  of  tbe 
summons  were  relevant  to  support  the  couclusion  for  da- 
mages, p.  490. 

_ — — Hypotbee— A  trustee  for 

the  creditore  of  a  tenant  of  a  shop  having  sold  tbe  stock  byr 
auction  during  the  subsistence  of  the  right  of  hypothec — Held 
liable  in  an  ordinary  action  for  tbe  rent,  although  no  8equestni<pw 
tion  bad  been  used,  p.  8. 

Hypothec— A  landlord  bav-. 


ing  let  certain  premises  for  a  bleaching  or  printing  work,  &c., 
at  a  specific  rent,  and  also  engaged  to  furnish  during  the  Iease» 
a  certain  steam-power  and  supply  of  water  from*  the  adjoining 
premises  (belonging  to  him,  but  not  let),  at  an  additional  rent 
to  be  fixed  by  referees— Held  (reversing  the  decision  of  the 
Court  of  Session)  that  tbe  landlord's  hypothec  over  the  fur- 
niture and  utensils  on  the  premises  let,  covered  only  the  speci- 
fic rent  fixed  for  these  premises,  and  not  the  additional  rejit 
stipulated  for  tbe  steam-power  and  water,  p.  525. 


INDBX. 


LANDLORD  AND  TENANT— Hypotbec  —  Thwiee  for 
creditors  having  rouped  tenant's  stock  while  hypothec  sub- 
sisted, liaUe  for  rent,  though  no  sequestration,  p.  8. 

■■  Lease— Lease   of  lands, 

followed  by  possession,  at  rent  of  one-half  boll,  three  firlots, 
six  pecks  of  grain  per  Scots  acre,  without  specifying  propor- 
tion these  measures  bore  to  the  standard  measures — not  null 
under  Weights  and  Measures  Act,  5  Geo.  IV.  c.  74.  p.  10. 

■    .   r      ■  ■  Lease — Cifenmstances   in 


which  sohjects  belonging  to  two  joint  proprietors  having  been 
let  by  the  mandatory  of  one  of  them,  and  of  an  beritaUe 
creditor  to  a  tenant  who  entered  into  possessionr-t^  party,  who 
alleged  that  he  had  obtained  a  lease  from  an  inditidiial  whohad 
for  a  number  of  years  acted  as  proprietor,  found  not  entitled 
to  remove  the  person  in  possession,  p.  100. 

-Lease — A  farm  being  ad- 


vertised to  be  let  for  eighteen  years,  and  a  party  having  lodged 
sen  offer  within  the  time,  and  addressed  to  the  person  men- 
tioned in  the  advertisement,  which  oifer  bound  the  tenant  to 
observe  a  certain  rotation  of  cropping,  but  did  not  specify  the 
term  of  endurance  of  tlie  lease — Held  that  the  endurance  must 
he  considered  to  be  the  period  fixed  by  the  advertisement,  p.  S5 1 . 
■• Lease — Statute,  5  Oeo. 


iV.  c.  74.— It  being  enacted  by  the  Act,  5  Geo.  IV.  c.  74, 
sect.  15,  "  that  all  contracts,  bargains,  sales  and  dealings,  which 
shall  be  made  or  had  for  any  work  to  be  done,  or  for  any  goods, 
wares,  merchandise,  or  other  thing  to  be  soW,  delivered,  done 
or  agreed  for,  by  weight  or  measure/*  shall  be  held,  where  not 
otherwise  agreed  on,  to  be  made  according  to  the  standard 
weights  and  measures  fixed  by  the  Act ;  and  where  reference 
is  made  to  any  weight  or  measure  established  by  local  custom, 
that  the  proportion  which  it  bears  to  the  standard  weight  or 
measure  shall  be  specified,  "  or  otherwise  such  agreement  shall 
be  null  and  void"— Held  (affirming  the  judgment  of  the  Court 
of  Session),  that  the  enactment  does  not  nullify  a  lease,  fol- 
lowed by  possesion,  of  lands  let  for  a  term  of  years  at  the 
rent  of  one-half  bolT,  three  firlots,  six  pecks  of  grain  per  Scots 
acre,  without  specifying  the  proportion  which  these  measures 
bore  to  the  standard  measures,  p.  10. 

— ■  1  Meliorations  —  Oreum- 


>b^a 


stances  in  which  it  having  been  found  by  the  House  of  Lords, 
on  a  former  appeal,  that  the  tenant  of  a  farm  was  entitled,  at 
the  end  of  the  lease,  to  meliorations  for  houses  and  biggings, 
in  so  far  as  the  original  houses  and  biggings  on  the  farm  had 
been  improved,  or  others  suitable  to  the  farm  had  been  erected, 
—but  not  for  any  other  houses  and  biggings  built  of  new 
— Held  (affirming  the  judgment  of  the  Court  of  Session),  that 
the  tenant  was  entitled  to  various  specific  sums  for  melior- 
ations, and  also  to  the  expenses  of  process,  p.  5S9. 

■Meliorations  —  Heir- Ap- 


J>areat — Retention— Circumstances  in  which  a  lease  being 
granted  by  the  judicial  factor  for  an  insane  person ;  and  theheir* 
of  the  prpprietor  having  on  his  succession  granted  a  letter  oblig- 
ing himself,  in  reference  to  a  previous  verbal  promise,  to  allow 
i£200  for  meliorations;  and  having  thereafter  executed  a 
trust-deed  (followed  by  infeftment),  conveying  the  lands  for 
behoof,  in  the Jirst  place,  of  his  £alhefB  creditore  who  should 
accede  within  three  yean,  and  in  the  second  place,  of  his  own- 
creditors  ;  and  various  creditora  of  the  father  having  completed 
adjudications  within  three  ^eara'of  his  death  ;  and  the  estate 
being  sequestrated,  and  a  judicial  factor  appointed  at  the  in- 
stance  of  the  son's  creditors,  who  had  also  led  adjudicationa 
-—Held,  in  an  action  at  the  instance  of  the  factor  in  the  rank- 
ing for  payment  of  the  rents,  that  the  tenant  could  only  claim 
for  the  meliorations  as  apereonal  creditor  of  the  son,  without 
any  preference  over  the  other  peraonal  creditore,— and  that  he 
must  be  postponed  to  the  creditora  of  the  father,  who  had 
either  acceded  to  the  trust-deed,  or  completed  adjudlcatioRs 
within  three  yean  of  the  father's  deathj — and  that  be  was  not 
entitled  to  plead  compensation,  p.  311. 

-  Mdioratioos —  Retention 


--Heritable  Creditor — A  tenant  may  retain  meliorations, 
stipulated  by  his  lease— liut  not  those  stipulated  by  subsequent 
agreement, — against  an  heritable  creditor  whose  security  was 
granted  posterior  to  the  lease,  pp.  28,  90. 


LAITDLORD  AND  TENANT— Tirtaai  Agmownt— See 

Wamndice  -,?  Aasigaa- 

tion— A  tenant  having  subset  the  lands,  and  assigned  the  sor- 
plus  tack  duty  by  an  assignation,  which  was  ivdniated  to  the 
subtenant;  and  a  purchaser  having  acquired  the  lands,  and  ob- 
taSmtd  a  renunciation  of  the  right  of  the  anbtemmt ;  and  it 
having  been  found  by  the  verdict  of  a  jury,  that  the  purchaser, 
When  he  obtained  thn  renaneiatioo,  was  not  aware  of  the  right 
of  the  assignee  to  the  surplus  tack  duty — Held  (sffirming  the 
judgment  of  the  Onirt  of  Session),  that  the  purchaser  was 
not  liaUe  to  tiie  assignee  for  the  sur^us  tack  duty,  p.  590). 

HtriuMe    CrediUr, 


Retention. 

LANDWARD  AND  BURGHAL— See  B»rgh^nay>f, 

LEASE — Clause — Meliorations — Circumstances  iii  which  (in 
an  advoostion  of  a  Sheriff  Court  decree)  a  letee  was  held  to 
establish  that,  at  the  time  of  «nterifig  into*  it,  eertain  allow- 
,ances,  on  account  of  meliorations,  were  due  by  tlie  laadlord. 
but  that  the  ultimate  payment  thereof  was  dependent  upon 
particular  conditions  to  be  observed  by  the  tenant ;  as  to 
which  remit  made  to  the  Sherifl^  to  allow  a  proof,  and  to  Ss- 
pose  of  the  question  of  expensesr  both  in  tibts  and  in  hiroira 
Couft,  p.  445. 

OF  COAL— See  Oauie. 

r .  Destiwatioffi— ^Clattse— A  lease  hetng  yutiJ  U>  a 
tenant  "  and  his  hein-male  and  subtenants,  Imt  expressly  ei- 
cluding  all  assignees,  whether  voluntary  or  ]egBl,'*and  that  for 
nineteen  yean,  and  thereafter,  for  the  life  of  the  Ccnaafi^s  se- 
cond son  ifherein  named — Held  the  heir  male  is  entitled  to 
succeed,  and  his  claim  is  not  banred  by  the  second  son-  havii^ 
been  allowed  te  possess  the  aaese  for  jwouse  jeans  after  fai$ 
lather's  death,  nor  by  en  ia»prolbative  letter  of  diaaiaiestwn 
subscribed  hy  the  heir-male.  p.  288. 

<iUALIFf  CATION  CP^See  JVe^, 


SPECIAL  CASE  AS  TO,  p»  1124. 

-See  Landlord  and  TeiMiK. 


LEGACY — A  party  having,  on  the  assumptioR  that  she  hsd 
right  to  dispose  of  ^  sum  of£S50B,  eonvejped  theeaid  tnm  to 
trustees,  to  be  invested  in  favour  of  her  daughter  in  lif^m^ 
and  her  children  in  iee,  whom  failing,  the  efatldfen  of  the  tran- 
ter's son  in  fee,  with  a  provision  that  the  daughter  should  be 
entitled  to  recave  pa^nwut  of  £\§0^,  part  ef  ^  said  awas  ef 
J63500,  at  a  certain  time  after  the  truster^s  death ;  nod  it  hav- 
ing been  found  that  the  truster  had  power  So  dispose  only  of 
the  sum  of  ^eiOOO— Held  that  the  daughter  wns  entitled  to 
payment  of  the  full  sum  of  sCIOOOr  as  being  a  special  legacy, 
independent  of,  and  precedent  to,  the  iavestmeiiC  of  the  re- 
mainder of  the  assumed  sum  of  £S500,  p.  146. 

-——Clause — A  testator  having  directed  his  tiuatecs  to 
set  apart  out  of  his  estate  certain  specific  sums  t»  each  of  bia 
two  sons ;  and'  thereafter,  from  the  residue,  to  set  apnrt  an 
equal  portion  thereof  to  e^t^h  of  his  four  daughters, — the  in- 
terest of  said  provisions  being  to  be  paid  to  the  legatees  durii^ 
their  lives,- and  the  fee  to  their  children  at  the  ^rat  term  alter 
their  majority-^Held  that  the  consequence  of  any  diimnutioB. 
of  tbeespital  of  the  trust-estate,  before  division,  was  to  affect 
the  share  of  the  Haoghterr  and  their  children  eaelttslvely,  as 
l>eing  the  truster's  residuary  legatees,  and  not  the  special  pre- 
visions of  the  sons,  so  long  as  there  were  suflicieot  funds  i# 
answer  those  provisions,  p.  995^ 

•Clause — A:  testator  haffng  direetcd  Ins 


to  deliver  to  a  third  party,  after  his  decease,  beaidea  ▼aii^& 
articles  specially  enumerated,  '*  the  whole  of  the  fumitnrr  is 
her  own  bed-room,  and  anyother  she  may  choose,  lior  furetsli- 
ing  her  house'* — Held,  in  an  action  at  the  instance  of  tl^ 
legatee,  who  claimed  right  to  select  any  of  the  furniture  in  tke 
deceased's  house,  for  the  purpose  speerfied,  over  and  above  t^ 
furniture  of  her  own  bed-room,  that  she  was  entitled  in  eqosty 
(it  being 'doubtful  whether  the  word  '*  other**  indicated  th« 
furniture  of  another  bed-room,  or  of  another  room  of  any  kind, 
or  the  furniture  generally  of  the  whole  house,)  to  nafce  siMrli 
selection,  but  that  her  power  of  choice,  whether  so  exercised, 
or  confined  to  a  particular  room,  was  restricted  to  such  other 
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articles  of  furniture  as  were  of  simnar  ef  t«nt  and  value  with 
the  furniture  of  her  own  bed-room,  p.  371. 

LEGACY — Deed — Clause — Cii-cumstances  in  which  held,  that 
certain  legacies,  both  special  and  general,  payable  at  the  death 
of  a  testatrix,  and  a  sum  ordered  to  be  retained  by  her  trustees, 
were,  by  the  terms  of  her  trust-settlement,  preferable  to 
certain  ocber  legacies  thereby  made  payable  at  the  death  of  a 
third  party,  p.  41. 

. ^Special  and  General — A  testatrix  having  directed 

ber  trustees  to  keep  a  separate  acroimt  of  the  rents,  interests, 
dividends,  &c.,  arising  from  the  trust-estate  for  the  year  im- 
mediately preceding  ber  death ;  and  having  bequeathed  the 
fee  of  tbe  full  income  of  that  year  in  favour  of  a  legatee — Held, 
1.  That  the  bequest  was  a  special  legacy,  and  did  not  suffer 
abuteroent,  in  the  event  of  the  funds  proving  insufficient  to 
satisfy  other  legacies.  2.  That  it  included  the  whole  income 
of  tbe  testatrix  for  the  foresaid  year,  whether  derived  from  her 
own  private  means,  or  from  tbe  liferent  enjoyed  by  ber  of  her 
deceased  husband's  estate,  p.  41. 

•Tailzie — Real  Burden — Bankrupt — A  party  hav- 


ing execdted  entails  of  two  estates,  and  of  the  same  date  exe- 
cuted a  settlement  confirming  the  entails,  and  conveying  other 
subjects  in  fee-simple  to  the  same  heir,  and  declaring  that  the 
heir  should  be  bound,  by  accepting  the  estates  conveyed  by 
the  settlement  and  entails,  to  pav  all  debts,  provisions  and 
bc'quens  contracted  or  created  by  tne  granter,  so  that  the  same 
nii|:*ht  not  afford  action  or  execution  against  the  entailed  estates 
—  Held,  on  the  heir  of  entail  becoming  bankrupt  and  being 
sequestrated,-  that  a  legatee  of  the  entailer  was  not  entitled  to 
aife^t  the  entailed  estates  for  payment  of  his  legacy,  and  that, 
in  respect  of  the  infeftment  in  the  person  of  the  trustee  on  the 
sequestrated  estate,  tbe  legatee  bad  no  preferable  right  to  the 
rents  of  the  estate,  but  must  rank  as  a  personal  creditor  in  the 
sequestration,  p^  925. 

—See    Executor,   Prooisions  to    Younger   Children, 


Parent  and  Child, 
LEGITIM,  DISCHARGE  OF— See  Parent  and  ChUd. 
LEGITIMACY,  PROOF  OF— See  Marriage. 
JLI ABILITY  OF  EXECUTOR-See  Executor, 
LIABILITY  OF  HERITORS— See  Manse,  Repairt  of, 
LIABILITY  QUA  PARTNER— See  Partnership. 

LIABILITY — Account — Circumstances  in  which  a  widow, 
who  bad  given  certain  articles  to  the  pursuer  on  account  of  his 
claim  against  her  late  husband,  not  held  liable  for  the  balance, 
and  she  and  ber  agent  not  held  liable  for  remuneration  claimed 
by  tbe  pursuer  for  trouble  in  winding  up  tbe-^ceased's  afi^irs, 
p.  428. 

'   ■     '  Sec   jigent.  Liability  of.   Damage*,   Heritable 

Creditor,  Joint  Adventure,  Parttiership,  Principal  and  Agent, 
Trustee,  Warrandice, 

LIBEL,  AMENDMENT  OF— See  Procetu 

LIBKL,  RELEVANCY  OF— See  Thefi. 

LIBEL,  SERVICE  OV-^^ee  Jurisdiction, 

LIBEL — Relevancy — Stolen  Articles — It  being  slated  in  a 
libel,  containing  a  single  charge  <if  stealing  a  variety  of  articles 
enumerated,  that  the  articles /?rif  above  libelled,  or  part  thereof, 
were  to  be  produced  in  evidence — Held  that  none  of  the  ar- 
ticles could  be  produced^  p.  7. 

—   See  Relevancy,  Privileged  Stander,  Slander, 

LIBERATION— See  Suspension,  Process. 

LICENSE  OF  AGENT— See  Agent's  Aec<mnt. 

L I CEN S E— See  Jurisdiction, 

LIEN— See  Heritable  Creditor, 

LIFE  INSURANCE,  POLICY  OF— Arrestment— Assig- 
nation, Intimation  of — Held,  1.  That  the  sum  in  a  policy  of 
life  insurance,  payable  to  the  heirs,  executors  or  assignees  of 
tbe  insured,  was  validhr  attached  by  arrestment  used  at  the  in- 
stance of  a  creditor  of  the  insured  in  bis  lifetime.  2.  That 
tbe  arresting  creditor  was  preferable  tea  party  in  whose  hands 
the  insured,  prior  to  the  date  of  the  arrestment,  had  deposited 
tbe  policy  of  insurance,  along  with  a  holograph  letter,  in  se- 
curity of  a  sum  advanced,  the  deposit  not  having  been  inti- 
mated to  the  Insurance  Company  till  long  after  the  date  of  tbe 
arrestment,  and  after  the  death  of  the  Insured,  p.  434. 

LIFERENT  AND  FEE—Clausc^ Accretion—  A  testator 
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having  instructed  his  trustees,  after  his  and  his  wife*s  death, 
to  pay  to  his  three  daughters  the  free  yearly  produce  of  the 
residue  of  his  estate,  equally  among  them,  during  all  the  days 
of  their  lives  respectively,  and  to  dispone  the  fee  of  the  said 
residue  to  the  children  of  such  of  his  said  daughters  as  should 
leave  issue,  equally  among  them,  per  capita ;  and  the  whole 
three  daughters  having  survived  the  testator,  but  two  of  them 
having  died,  both  leaving  children,  who  claimed  an  immediate 
partition  of  the  fee — Circumstances  in  which  held,  that  the 
liferent  of  the  shares  of  the  deceased  daughters  accresced  to 
their  surviving  sister,  and  that  until  her  death,  no  distribution 
of  the  fee  could  tnke  nlare,  p.  210. 

LIFERENT  AND  FEE -Parent  and  Child —Destination— 
A  party  having,  by  his  settlement,  conveyed  his  heritable  and 
moveable  property  to  trustees,  with  directions  to  dispone  and 
convey  the  residue  to  his  granddaughter,  and  the  heirs  of  her 
body,  whom  failing,  as  therein  mentioned ;  and  having  by  his 
codicil  provided,  as  an  additional  declaration,  that  the  residue 
should  be  conveyed  to  his  said  granddaughter,  *'  for  her  life- 
rent use  allenariy ;  and  in  the  event  of  her  marriage,  to  be  con- 
veyed to  her  and  her  husband,  and  the  longest  liver  of  them 
two,  in  conjunct  liferent,  and  to  the  heirs  to  be  procreated  of 
her  body  in  fee  ;  whom  failing,  the  said  residue  to  pertain  and 
belong  to  the  persons  named  in  tbe  said  trust-disposition  and 
settlement ;"  and  the  granddaughter  being  married,  and  having 
children  of  the  marriage— Held  that  the  trustees  are  bound  to 
convey  to  the  granddaughter  and  her  husband,  and  the  longest 
liver  of  them'two,  in  conjunct  liferent  (without  using  the  word 
**  allenarly'*)i  and  to  the  heirs  procreated,  or  to  be  procreated 
of  the  granddaughter's  body,  in  fee ;  whom  failing,  as  men- 
tioned in  tbe  settlement,  p.  222. 

. See  Huibaiid  and  Wife, 

LIFERENT,  RENUNCIATION  OF  —  Circumstances 
whrch  held  sufficient  to  infer  renunciation  of  a  gratuitous  right 
of  liferent  in  favour  of  a  party  in  an  heritable  subject,  in  com- 
petition with  the  right  of  an  onerous  purchaser,  p.  56. 

LIS  ALIBI  PENDENS— Arrestment— A  debtor  having 
raised  a  multiplepoiiiding  before  the  Sheriff,  in  consequence 
of  arrestments  having  been  used  in  bis  bands;  and  tbe  creditor 
having  thereafter  raised  an  ordinary  action  for  the  debt  before 
the  Court  of  Session — used  arrestment  on  the  dependence, 
and  brought  anr  advocation  ob  contingentian  of  the  multiple- 
poinding — Plea  of  lis  pendens  sustained  as  a  defence  against 
the  ordinary  action,  and  the  same  dismissed,  with  expenses, 
p.  316. 

LOAN— See  Bill  of  Exchange. 

LOCALITY — Circumstances  in  which  tbe  Lord  Ordinary 
having  sustained  certain  objections  against  an  interim  locality, 
the  Court  recalled  iii  hoc  statu,  and  remitted  to  hear  parties 
on  the  objections,  as  against  a  final  locality,  p.  855. 

Teinds— 'Tacit  Relocation — Heritors  possess- 
ed of  teinds  on  Crown  leases,  which  were  current  at  the  date 
of  the  augmentation,  but  expired  during  the  dependence  of  the 
process  of  locality,  and  who  thereafter  held  their  teinds  by 
tacit  relocation — Found  entitled  to  be  postponed,  in  the  order 
of  allocating  the  sripend,  to  an  heritor  who  was  unable  to  in- 
struct that  he  held  his  teinds  by  any  proper  heritable  right,  or 
otherwise,  p.  72. 

LOGIE  BUCHAN,  Augmentation  to  the  Ministerof,p.  301. 

LOGIE,  EASTER,  Augmentation  to  the  Minister  of,  p. 
394. 

LONMA  Y,  Augmentation  to  the  Minister  of,  p.  458. 

LUNATIC— Destination— Trust— A  lady  having  taken  an 
assignation  to  a  personal  bond  in  favour  of  herself,  her  heirs 
and  assignees,  whom  failing,  to  certain  parties  as  trustees,  for 
such  purposes  as  she  should  direct  by  any  writing  to  be  exe- 
cuted by  her;  and  a  coromisfiion  of  lunacy  having  thereafter 
been  issued  against  her — Held  that  the  English  committee 
was  entitled  to  uplift  a  sum  in  the  bond,  reserving  action 
against  him  at  the  instance  of  the  trustees,  if  he  should  mis- 
apply the  money ;  but  that  the  trustees  were  not  bound  to 
concur  in  the  assignation  and  discharge  of  the  b&nd,  p.  403. 

Foreign— Held,  that  an  English  committee  to  a 

Scotch  lady,  who  had  been  removed  to  England  after  she  be- 
came a  lunatic,  has  a  titip  to  pursue  a  personal  action  in  Scot- 
No.  XXXVl. 
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land — Question  raised,  whether  he  is  entitled  to  pursue  an 
action  for  heritable  security  over  a  Scotch  estate?  p.  493. 
LUNATIC— See  Hutband  and  Wife,  NobUe  Officium. 

M 

M ACER— See  Heritable  Qfflee. 

MACHINERY— See  HfrUable  and  Moveable. 

MALICE,  AVERMENT  OF— See  Prin/eged  ^ndcr. 

MANDATE— See  Poindinft. 

MANSE  AND  GLEBE— Burgal  and  Landward —Parish- 
Relief — Circumstances  in  which  the  Town  Council  of  a  royHl 
burgh  having  beeii  taken  bound  by  an  old  decree  of  the  Com- 
missioners of  Teinds,  proceeding  on  an  agreement  between 
the  Council  and  the  heritors,  to  furnish  a  sufficient  dwelling- 
house  within  burgh  to  the  principal  minister,  who  was  Utterly 
found  by  the  Presbytery  entitled  to  a  manse  and  offices  from 
the  heritors — Held  that  the  heritors  are  not  entitled  to  relief 
from  the  Town  Council  of  the  expense  of  erecting  the  manse 
and  offices,  which  had  been  designed  to  the  mioister  beyond 
the  bounds  of  the  burgh,  p.  265. 

, Process — Excarobion — Acquies- 

cence— Prescription — 1.  Until  his  induction  and  settlement  in 
the  parish,  a  minister  has  no  right  to  his  mttn.«e  and  glebe, 
or  to  any  of  the  other  appurtenances  to  the  benefice.  2,  Action 
at  his  instance,  for  having  an  alleged  deficiency  in  the  glebe 
made  up  to  him,  is  incompetent  against  a  single  heritor,  without 
calling  the  other  heritors  of  the  parish.  3.  Circumstances  in 
which  a  contract  of  excambion,  whereby  part  of  a  glebe,  and  a 
servitude  of  pasturage  in  right  of  the  minister,  were  surrendered 
for  other  lands,  was  held  to  exclude  action  at  the  instance  of  a 
successor  to  the  benefice,  who  claimed  an  additional  quantity  of 
land,  in  order  to  stipply  an  alleged  deficiency  in  the  glebe,  and 
to  a0Qr4  a  new  road  to  the  manse  ;  and  also  to  be  restored  to 
9  certain  right  of  pasturage,  as  not  huving  been  surrendered 
under  the  contract — in  respect  bis  predecessor,  by  that  transac- 
tion, bad  received  all  the  land  to  wjiich  he  was  entitled,  and 
bad  likewise  relinquished  the  whole  rights  of  pasturage  pertain- 
ing to  the  benefice.  4.  An  old  road  to  a  pariith  church  haying 
been  shut  up  by  the  principal  heritor,  with  consent  of  the  other 
heritors,  and  a  new  road  substituted  in  its  stead,  with  which 
|io  faplt  was  found  by  any  of  the  heritors  or  parishioners — 
Ht'Id  that  the  minister,  who,  after  the  lapse  of  ten  years,  judi- 
cially insisted  on  the  old  road  being  re-opened,  was  barred,  by 
acquiescence,  from  having  his  demand  etiforced.  &.  A  sum 
having  been  defxisited  in  the.  hands  of  a  deceased  party,  for 
behoof  of  the  iqinisten  of  a  parish,  which  was  alleged  by  the 
pursuer  (the  present  incumbent)  to  amount  to  ;£48,  19.  7., 
but  by  the  defender  td  be  only  j£20  (the  di^erence  being  stated 
to  have  been  paid  as  the  price  of  land  supplied  by  the  de- 
positary to  the  glebe);  and  it  appearing  that  the  interest 
of  only  £iO  hud  been  paid  to  the  pursuer's  predecessors  since 
the  date  of  the  deposit  in  1777,  until  the  death  of  the  last 
incumbent  in  1814 — Held  that  the  pursuer,  who  claimed  the 
interest  of  the  full  sum  alleged  to  be  deposited,  wus  not  entitled 
to  more  than  the  interest  of  £'iQ,  his  claim,  quoad  the  balance, 
being  extinguished  by  the  negative  prescription,  p.  441. 

MANSE,  REPAIRS  OB'— Heritors,  Liability  of- A  manse 
having  been  repaired  in  1821,  to  the  satisfaction  both  of  the 
minister  of  ^he  parisfi  and  the  Presbytery,  though  not  declared 
'*  free** — Found  that  there  was  no  ground  to  support  apother 
application  by  the  same  party  for  additions  thereto^  at  the 
expense  of  the  heritors,  ten  yean  thereafter,  p.  407. 

31ARRIAGE.C0NTRACT-*See  Miulfand  and  m/v.  Pa* 
rent  and  Child. 

MARRIAGE — Legitimacy — Proof-^Oirciimatances  in  which 
a  marriage,  by  declarations  before  witnesses,  and  habit  and  re- 
pute, found  proved ;  but  the  paternity  and  legitimacy  of  a 
child  born  before  the  marriage  round  not  proved,  p.  470. 

MARRIAGE,  PROOF  OF— S«»  HTitness. 

MAST£R  AND  SERVANT— Apprentice— Held  that  a 
barber's  8;>preiitice  may  be  lawfully  required  to  attend  his 
uiatttcr*s  }(hop  on  Sunday  moruingif  until  ten  o'clock,  for  the 
purpose  of  shaving  customers,  p.  SG.'J. 

- — ■  — r-  Suspension  and  Liberation 


— Caution— Warrant  having  been  granted  to  imprison  a  work* 
man  until  he  should  find  caution  to  return  to,  and  conunoe  in 
tho  service  of  his  employers,  in  terms  of  his  agreement,  andn 
•  penalty— Circumstances  in  which  the  0>urt  remitted  to  puss 
a  i>ill  of  suspension  and  liberation  on  juratory  caution,  p.  60. 
MASTER  AND  SERVANT— See  PreKtiption, 
MEDITATIO  FUGiB  WARRANT— See  Wron^tna  Im. 

jtrhonment* 
MELIORATIONS_8ce  Landlord  and  Tenant,  Lease, 
MESSENGER,  LIABILITY  OF  PARTY  FOR-See 
Damagea, 

MINISTER,  HIS  RIGHT  TO  KEYS  OP  CHURCH- 
See  Kirk. 

MINOR^See  Factor  LoeoTulorit, 

Citation — See  Proeeu. 

MINORITY,  DEDUCTION  OF— See  Decrtein  Absent. 

MONOMANIA— See  Deed,  ReduaioH  of. 

MORA — Cireumstancet  In  which  held  not  to  cxclode  a  claio, 
p.  355. 

■  See  Cautioner. 

MOVEABLES,  BARGAINS  AS  TO— See  Pnam/rfiw. 

MOVEABLES,  PREFERENCE  OVER— See  HeriuAic 
Creditor, 

MULTIPLEPOINDING— Competeney—  Incompetent  for 
the  creditora  of  the  individual  partners  of  a  company  to  raise 
a  multiplepoinding  in  name  of  the  trustees  for  the  creditonof 
the  company,  on  the  allegation  that  there  had  never  been  i 
partnership,  and  that  the  funds  conveyed  to  the  tnistee«  ought 
to  be  distributed  among  the  creditors  of  the  individual  part- 
ners,  p.  70. 

I Competency  of — An  actios  of 

multiplepoinding  dismissed  as  incompetent,  in  respect  it ap> 
peared  that  the  nominal  pursuera,  who  were  said  to  be  oob> 
signees,  of  the  alleged  fund  in  medio,  had  ducharged  then- 
selves  thereof  by  the  instrttcrions,orat  least  with  the  saoctioi 
and  approbation  of  the  real  raiser,  p.  383. 

Competency  of— Bankrupt  — 


The  executor  of  a  party  deccHsed  having  beeft  sequestrated, 
and  also  a  company,  of  which  both  the  deceased  and  executor 
were  partners ;  and  a  multiplepoinding  being  brought  in  tb< 
name  of  the  executor,  by  the  creditora  on  the  individusl  es- 
tate of  the  deceased,  for  the  distribution  of  bis  naoveable  esute, 
in  so  far  as  not  realised  and  intermingled  with  the  estate  of  tk 
executor ;  and  the  trustee  in  the  sequestration  having  objected 
to  the  competency  of  the  multiplepoinding,  on  the  gnNind  ibit 
the  ezecutry  was  carried  by  the  scquestnittoii— objection  re- 
pelled, p.  458. 

— ■  Expenses  —  Circnmstanns 


in  which  claimants  in  a  multiplepoinding' found  persoiultf 
liable  to  another  claimant  in  expenses,  and  the  porsuer  of  the 
multiplepoinding  found  entitled  to  expenses  out  pf  the  ftud 
in  medio,  p.  403. 

Special  Csse,  p.  399. 

—  ^ee  EspenatM^  Procesu 


MURDER— See  ReUvancs'. 


N 

NAME,  CHANGE  OF— See  College  of  Jutlice. 

NOBILE  O FFI CI UM— Curator  Bonis— Lunatic— Cireso. 
stances  in  which  the  Cqort,  on  a  summary  petition,  gnnu4 
authority  to  a  puraior  bonis  to  sell  the  heritable  property  of  • 
lunatic,  with  the  view  of  purchasing  an  annuity  for  the  Iiuutie^ 
maintenance,  p*  SM. 

^—  See  Fader  Loeo  Tutorit. 

NON-ENTRY- SeeAviMriorand  Vataal. 

NO VATION— Mom— Cireumstuices  io  wbich  a  datm  kdl 
not  cut  off  by  novation  or  mora,  p.  355. 

NUISANCE— Police— Interdict— Ctftumsluices  in  wbdi 
bill  of  suspension  passed,  and  interdict  grmotcd  agaimt  tte 
Commissioners  of  Police  of  Leitb  using  •  piece  of  gnvd 
within  the  bounds  of  Police  as  a  depot  for  dong,  a  awine  p^ 
and  public  priv^,  under  the  explanation  that  the  ground  m^ 
be  used  as  a  shipping  wharf  for  dung,  the  same  not  beil«<i^ 
INisited  fur  more  than  twenty- four  hours  at  a  time,  p.  317- 
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OATH_S«e  BankrupL 

OATH  OF  CALUMNY— Circnmstonces  in  which  reference 
to,  held  incompetent,  p.  24>7. 

OATH,  DATE  OF— See  Statute,  6  Geo.  IV.  c.  129. 

OATH  OF  REFERENCE— Intrlnwc  and  Extrinsic— A 
Joan  of  £  100  being  offered  to  be  proved  by  a  reference  to  the 
osith  of  a  party,  who  deponed  that  £52  had  been  paid  by  his 
I'ather-in-low  (whora  the  claimant  represented),  to  persons  to 
whom  the  claimant  was  indebted,  and  that  the  deponent  under- 
stood this  payment  to  have  been  on  his  account,  although, 
being  absent  on  military  duty,  he  knew  nothing  of  it  but  what 
his  wife  told  him,  and  that  he  took  for  granted  that  the  payment 
was  a  gift,  or  given  in  part  of  bis  wife's  tocher — Circumstances 
in  which  held,  that  tbe  oaih  was  negative  of  the  reference,  p. 
458. 

Proot — 1.    Action    being 

brought  for  a  sum  of  money,  as  lent  by  a  party  (then  a  bank 
agent)  to  the  defender,  who  deponed  on  a  reference  to  his 
oath,  that  he  received  the  money,  but  understood  it  to  be  the 
balance  on  bis  late  father's  account  with  the  bank ;  and  it  ap- 
pearing from  that  account,  produced  by  the  defender,  on  the 
pursuer's  requisition,  that  the  balance  was  against  the  defen- 
der's father,  and  had  been  paid  by  tbe  defender^  who  admitted 
that  he  had  paid  no  other  sums,  but  deponed  that  he  was  satis- 
fied the  money  was  accounted  for,  and  that  his  reason  for  so 
deponing  was,  that  the  party  who  advanced  the  money  was 
satisfied  it  was  accounted  fur — Circumstances  in  which  held, 
that  resting' owing  was  proved  by  the  oath.  2.  Observed 
(I&t),  That  it  is  competent,  on  such  a  reference  to  oath,  to 
interrogate  the  defender  as  to  the  terms  of  an  acknowledg- 
luent,  said  to  have  been  given  by  him  for  the  money,  and  to 
exhibit  to  him  the  acknowledgment,  for  the  purpose  of  re- 
freshing his  memory ;  (2d),  To  ask  him  whether  he  is  will- 
iiig  to  produce  his  father's  bank  account  which  be  had  re- 
ceived, and  which  he  had  previously  sworn  corresponded  with 
what  he  was  told  as  to  the  state  of  it ;  (3d),  To  call  upon  biro 
to  produce  the  documents  as  to  the  final  settlement  of  that 
uvcountp  tbe  existence  of  which  he  had  to  a  certain  extent  ad- 
mitted. SL  Circumstances  in  which  a  re- examination  was 
allowed,  after  an  oath  had  been  reported,  p.  179. 

Suspension—- Caution— Cir 


cumstances  in  which  the  Court  remitted  to  tbe  Lprd  Ordi- 
nary to  pass  a  bill  of  suspension  (of  a  charge  upon  a  bill)  upon 
ciiution.  which  his  Lordsoip  had  simply  passed,  on  advising  the 
rhnrger's  deposition,  emitted  upon  a  reference  to  his  oath,  p. 
507. 

See  ^ge$U  and  Clitmt,  Sili  of 


Kxchanfie,  FrtscrifHion,  Triennial, 
OATH  IN   SEQUESTRATION— See  Pcnonal   Except 

OATH    IN    SUPPLEMENT— See    Semiflena    Probatio, 

Proof. 

ONK  KOSITY— See  BUI  of  Exchange. 
OPINION- See  fTUnets. 


PACTUM  DE  HEREDITATE  VIVENTIS— See  Heir 
jlpparenU 

PACTUM  ILLICITUM— See  HerUable  Office. 

F  ARJBNT  AND  CHILD— Dead's  Part^Legitim— Forisfa. 
miliation^CoUation— Circumstances  in  which  a  father,  who 
died  intestate  leaving  three  daiighters,  having,  by  the  contract 
of  mmrriage  of  his  first  married  daughter,  secured  to  her  a 
provision  of  j£4000,  declaring  said  sum  to  be  **  in  full  of  her 
ligicMn*  nnd  bairn's  part  of  gear  falling  to  her  as  a  child  of 
her  father's  &mily,  her  father^  good-will  excepted," — having, 
on  the  oecaaion  of  tbe  marriage  of  his  second  married 
daughter,  conveyed  to  her  heritable  and  personal  bonds  to  the 
amouoC  of  jC6I26,  without  any  such  declaration,-.-haviiig,  by 
the  crontract  of  marriage  of  bis  third  nuuried  daughter,  bi>- 
conia  bound  to  pay  to  her  £3020,  by  assigning  and  delivering 
to  ber4;crtain  heritable  and  personal  bouda,  held  by  him  to  that 


aaaounf,  declaring  that,  over  and  above  said  sum,  she  should 
receive  at  iiia  death  « hatevcr  he  might  think  proper  to  give 
her  by  his  settlement;  and  in  the  event  of  his  dying  intestate, 
that  she  should  receive  the  various  sums  standing  in  her  name 
in  the  securities  therein  specified,  amounting  together  to 
jC'2675,  which,  with  the  sura  advanced,  were  stated  to  make 
her  patrimony  £5695  Sterling,  of  which  provisions  she  ac- 
cepted as  in  full  **of  all  bairn's  part  of  gear,  ligitim,  portion- 
natural,  executry,  and  every  other  thing  else  that  she  or  her 
bttsbahd  might  a^k  or  crave  of  her  said  father,  or  his  repre- 
sentatives, through  his  death,,  or  the  death  of  his  late  wife,  or 
in  any  other  manner  of  way  whatever,  unless  her  father  shall 
be  inclined,  from  good- will  and  favour  towards  bis  said 
daughter,  to  make  any  further  provision  in  her  favour ;"  and 
two  of  the  foresaid  securities  provided  to  her,  amounting  to 
j£1525,  having  been  afterwards  paid  up  in  the  father's  lifetime. 
Without  being  reinvested— Held,  1.  That  tbe  first  and  la»C 
married  daughters  had  discharged  their  legitim  or  bairn's  part 
of  gear.  2.  That  tbe  last  married  daughter  bad  also  discharged 
her  share  of  the  dead's  part.  3.  That  the  last  married 
daughter  was  entitled,  over  and  above  the  £90'20,  to  the 
amount  of  the  aecurities  specified  in  her  marriage-contract,  in« 
eluding  the  two  (amounting  to  £1525)  which  bad  been  paid 
up.  4.  That  the  second  married  daughter  had  not  discharged 
her  claims  either  of  legitim  or  dead's  part,  and  was  not  bound* 
before  claiming  them,  to  collate  the  special  provisions  in  her 
favour.  5.  That  the  father's  personal  estate  fell  to  be  divided 
into  two  parts,  of  which  tbe  one-half,  as  legitim,  belonged  to 
the  second  married  daughter,  and  tbe  other  half,  as  executry 
or  dead's  part,  was  divisible  equally  between  her  and  the  first 
married  daughter,  p.  ]6i2. 

PARENT  AND  CHILD— Fraud— Legitim— Discharge— 
Circumstancea  in  which  held  by  the  Court,  and  found  by  the 
jury,  that  an  onerous  discharge,  granted  to  a  father  by  a  son, 
of  fuU  age  and  forisfamiliated,  of  all  tbe  son's  rights  under 
his  mother's  contract  of  marrisge,  and  of  all  claim  of  legitim 
competent  to  him  at  the  father's  death,  was  reducible,  on  the 
ground  of  coocealment  and  misrepresentation  on  tbe  part  of 
the  father,  p.  80* 

DESTINATION  TO— Seo 

Liferent  and  Fee. 

— ^— »— — — — ^^  Legacy —  Discharge^  A  legacy 
being  left  to  a  mother  in  liferent  and  her  children  in  fee ;  and 
the  parents  having  granted  a  discharge  to  the  testator's  eze-. 
cutur,  on  the  narrative  that  the  testator  bad  paid  the  legacy  to 
them  in  his  lifetime— Held  the  executor  is  still  liable  to  tbe 
children  for  the  legacy,  p.  67. 

Tutor  and  Pupil  — -  Circum- 


stances in  which  an  application  by  tutors  to  have  the  pupile 
removed  from  the  custody  of  their  mother  (who  bad  entered 
into  a  second  marriage),  and  placed  at  a  boarding  school- 
refused,  p.  31^. 

-See  SemipUna  Probatio. 


PAROLE    EVIDENCE,    COMPETENCY    OF— See 

Proof. 

PARTNERSHIP— Account— Affent  and  Client  —  Circum- 
stances  in  which  a  client  having,  after  the  dissolution  of  a  com- 
puny,  who  had  acted  as  his  law  agents,.continued  one  of  them 
as  his  agent,  who  effected  a  loan  for  him,  and  was  thereafter 
sequestrated — Held  that  the  account  due  to  the  Company  was 
not  extinguished  out  of  the  proceeds  of  the  loan,  p.  241. 

I  Joint  Adventure  —  Liability  —  A  pnrty 

subscribing  for  another,  without  authority,  for  certain  abarea 
in  a  joint  adventure,  held  liable  to  relieve  the  partners  of  a. 
proportional  share  of  the  loss  sustained  by  tbe  adventure,  p. 
404. 

Joint  Adventure— Liability  —  Circnm- 


stanoes  in  which  a  party,  the  agent  for  whose  predecessor  had 
signed  an  acceptance  of  a  transference  of  a  share  in  certain 
gardens,  and  who  had  herself  used  the  privilege  thereof— Held 
liable  for  assessments  as  a  shareholder,  p.  412L 

Liability  —  Relief  —  Circumstances  in 


which  certain  parties,  who  had  right  to  a  share  of  trust-funds, 
held  not  liable,  under  tbe  warrandice  and  terms  of  the  df9-> 
charge  granted  by  tbcin,  to  relieve  the  trui>tees  of  a  claim  by 
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minor  children,  who  bad  also  rigfak  to  a  share  of  the  funds 
which  had  been  paid  to  a  party  who  joined  in  the  discharge  in 
the  character  of  eunUor  bonit  and  factor  loco  ttUoris  to  the  minors* 
but  who  bad  never  found  caution,  or  extracted  his  appoint- 
ment ;  but  held  that  the  partner  of  the  alleged  curator  and 
factor  was  liable  to  relieve  the  trustees— the  firm  having  acted 
as  agents  in  the  application  for  the  factory,  the  revisal  of  the 
discharge,  and  in  the  management  of  the  minors*  business 
under  the  alleged  factory,  p.  94<5^ 

PARTNERSHIP— .Relief— Caution— -It  being  stipulated  by 
the  contract  of  copartnery  of  a  company  for  tsJcing  leases  of 
salmon. fishings,  purchasing  and  selling  salmon,  &c.,  that  the 
representatives  of  any  partner  who  should  die  should  be  obliged 
to  take  his  share  at  a  valuation,  and  discharge  the  Ckimpanyof 
all  farther  claims— Held  that  the  surviving  partners,  not  being 
alleged  to  be  vergens  ad  mopiam^  were  only  bound  to  grant 
their  personal  obligation  (and  not  to  find  security)  to  relieve  the 
representatives  of  a  deceasing  partner  (who  had  not  been  dis- 
tressed for  payment)  of  all  rents  and  claims  that  might  become 
due  by  the  Company,  p.  284. 

I  See  Count  and  Reckoning,  Novation,  Pro* 

eesSf  TUle  to  Purnte,  Wihtess,  AdmiiHbilUy  of. 

PASSIVE  TITLE— PrsBceptio  Hereditati».~ Circumstances 
in  which  held,  that  a  party  who  had  acquired  right  to  his 
father's  heritable  estate,  during  his  father's  lifetime,  on  con- 
dition of  allowing  a  sum,  which  was  specified  as  the  amount 
of  the  whole  debts  affecting  the  estate,  to  be  made  a  real  Hen 
npon  the  property,  did  not  thereby  incur  the  passive  title  of 
pracepiio  heredUalh,  so  as  to  be  liable  for  a  debt  alleged  to 
be  due  by  the  father,  but  which  was  not  comprehended  within 
the  said  specification,  p.  40. 

. Vitious  Intromission  —  Circumstances 

in  which  a  widow,  who  latterly  confirmed,  not  found  liable  as 
vitious  intromitter  with  her  husband's  effects^  p^  84. 

See  Repretentation,  Jl^arrandice, 


PATERNITY,  PROOF  OF— See  Marriage. 
. See  Semipleaa  Probatio, 

PATRON,  HIS  CONTROL  OVER  USE  OF 
CHURCH— See  Kirk, 

PATRONAGE— See  Kirk. 

PENALTY— See /n/eriw  Warrant, 

PENURIA  TESTIUM— See  Proof,   Witness. 

PERSONAL  EXCEPTION—APartynot  held  barred  from 
insisting  in  an  action  for  a  claim  omitted  to  be  stated  by  him  in 
the  state  of  his  affairs,  sworn  to  in  his  sequestration,  p.  234. 

— ^ Fraud — Circumstances  in 

which  the  cleric  of  an  incorporation,  who  afterwards  purchased 
property  which  the  incorporation  had  sold  to  a  third  party, 
not  held  barred,  pcrsonali  exceptione,  from  pleading  that  the 
conditions  in  the  disposition  lo  his  author  were  not  thereby 
constituted  real  burdens,  and  therefore  were  not  binding  on 
him  (the  clerk)  a  singular  successor,  p.  111. 

, — See  Title  to  Pursue. 


PERSONAL    EXCEPTION    TO     TRUSTEE— See 

Bankrupt, 

PERSONAL  PROTECTION— See  Bankrupt, 

PETITION    AND    COMPLAINT,    COMPETENCY 
OF— See  Bankntpt. 

■ ■ See    Poor,  Jurisdic- 
tion, 

PLEDGE— See  Heritable  Creditor, 

POINDING— Irregular  where  appraisers  were  not   licensed 
or  sworn,  and  did  not  see  articles,  p.  1. 

Diligence — 1.   It  is  not  a  fatal  objection  to  a 

poinding,  that  the  messenger  does  not  state  in  his  execution 
(which  contained  a  schedule  and  valuation  of  the  effects 
poinded),  that  he  left  a  note  of  the  appraised  values  of  the 
goods  with  the  debtor  or  custodiers,  but  merely  states  that  he 
left  with  them  **  a  copy  of  intimation  of  the  execution  of  the 
said  poinding,  containing  a  note  of  the  effects  poinded.**  2. 
Certain  trunks,  with  their  contents,  consisting  of  various 
articles  of  different  kinds  and  values,  having  been  appraised, 
each  trunk  and  its  contents  tV»  cumtth,  in  place  of  each  article 
being  separately  valued — Held  the  execution  of  poinding  is 
irregular,  p.  171. 


POINDING— Jurisdiction— Mandate— A  poinding  being  exe- 
cuted  at  the  instance  of  the  mandatory  of  a  creditor — Held 
that  the  Sheriff  has  jurisdiction  to  interdict  the  poinding,  on 
a  petition  by  a  party  datmtng  to  hold  a  subsequent  mandate ; 
but  before  determining  the  question  of  interdict,  the  principal 
creditor  ordered  to  be  made  a  party  to  the  suit,  p.  465. 

■  .  ■» Statute,  54  Geo.  HI.,  c.  147,  sec.  4-— Circum- 
stances in  which  a  poinding  held  null,  in  respect  it  was  not 
reported  till  the  sixteeirth  dny  after  it  was  executed,  p.  239. 
See  Heritable  Creditor^  Trust-Deed,  Reduction  of. 


POINDING  OF  THE  GROUND— See  Bankrupt. 

POLICE— Property,  Right  of— The  Police  Commissioners  of 
ft  burgh  being  declared  by  Statute  to  have  right  to  all  the  dung, 
fulzie,  &c.  within  the  bounds  of  police,  "  excepting  sUWe  and 
byre  dung,  and  the  fulzie  and  refuse  of  slaughter-houses"— 
Held  that  pigs*  dung,  as  not  falling  within  the  exception,  be- 
longed  to  the  Commissioners  of  Police,  for  the  purposes  of 
the  Statute,  although  made  and  deposited  within  the  private 
'premises  of  the  inhabitants,  p.  877. 

Statute — Interdict — The  Commissiooera  of  Police 

of  a  burgh  having  joined  the  Magistrates  and>  Council,  and 
other  public  bodies,  in  opposing  a  bill  introduced  into  Parlia. 
ment  (for  thejnnctiofv  of  two  rival  water  companies  which 
supplied  the  town  with  water),  under  na  agreement  to  contri- 
bute a  proportion  of  the  expense  from  the  police  funds ;  and 
certain  of  the  Police  Commissioners  and  i>ayera  of  police  as- 
sessment having  applied  for  letters  of  suspension  and  interdict, 
in  order  to  prevent  such  application  of  the  funds,  as  being  in 
contravention  of  the  purposes  of  the  Statute  establishing  the 
Board  of  Police— ^Bill  of  suspension  passed,  and  interim  in- 
terdict  (which  had  been  granted  >  recalled,  ^  36B, 

Statute — Clause — Circumstances  in  which  M^'ft- 


trates  of  a  burgh  found  entitled  to  dismiss  a  lieutenant  of  police, 
appointed  by  the  Board  of  Police,  p.  91. 
See  Nuisance. 


POOR— Burgh  Royal — Where,  in  a  parisb  partly  bmigal  and 
partly  landward,  the  assessments  fee  the  poor  had  been  levied 
in  certain  proportions  from  the  royal  burgh  and  from  the  land- 
ward  heritors  for  upwards  of  a  century,  and  there  was  no  proof 
of  contrary  usage— Held  (reversing  the  judgment  of  the  Court 
of  Session)  that  the  same  rule  of  assessment  fell  to  be  con- 
tinued, and  the  burgh  could  not  be  compelled  to  provide  se- 
parately for  its  own  poor,  p.  454. 

-^  Petition  and   Complaint,  Competency  of— Session- 


Clerk— Circumstances  in  which  held,  that  the  schoolmaster 
of  a  hurgb,  acting  as  Session-clerk  in  a  parish  in  which  the 
Heritors  and  Kirk-session  had  not  been  in  the  practice  of 
meeting  as  a  conjunct  body,  was  not  bound  to  receive  a  peti- 
tion, addressed  to  the  Heritors  and  Kirk.se<ssion,  from  a  party 
claiming  relief  for  the  maintenance  of  a  pauper  child,  said  to 
have  been  intrusted  to  hlni  by  the  elders ;  and  therefore,  that 
a  petition  and  complaint  to  the  Supreme  Court,  against  the 
Session. clerk,  for  not  receiving  the  petition,  was' incompetent, 
p.  74. 

See  Burgh  Royal, 


POORS'  ROLL.  p.  65. 

Application  for,  refused,  on  a  report  of  no 

probabilis  caum,  in  consequende  of  rejecting  an  offer  of  com- 
promise, p.  302. 

POSSESSION,  INTERIM— Statute,  6  Geo.  IV.  c.  120, 
sec.  42 — See  Suspension. 

POSSESSORY  JUDGMENT— Interdict—  Declarator- 
Circumstances  in  which,  in  an  application  for  interdict  against 
taking  the  turf  off  a  piece  of  link  ground,  called  the  Sea  Cr.ug, 
of  which  the  party  complained  against  had  been  in  poesession 
for  seven  years,  the  Court  did  not  grant  interdict,  but  super- 
seded for  a  declarator,  p.  908. 

PRiECEPTIO  HBREDITATIS— See  Passipe  TUle, 

PRESBYTERY— See  Jurisdiction. 

PRESCRIPTION— A  party  having  exeevted  a  aettlement, 
and  afterwards  an  entail  revoking  the  settlement ;  bat  the  first 
institute  having  made  up  her  title  under  the  settlement  (hf 
which  she  wns  also  called),  and  her  brother,  who  was  calkd 
as  a  liferenter  by  the  entail,  and  as  a  fiar  by  the  settleraent. 
having  succeeded  her,  and  possessed  without  making  np  a  title, 


INDEX. 


but  having  agreed,  before  forty  years  bad  nin  on  tbe  fnsti- 
tute'9  nsine,  that  infeltment  should  be  taken  by  the  heir  of 
tailzie,  under  the  burden  of  bis  liferent,  which  was  done  ac- 
cordingly— Held  that  titles  made  up  by  the  next  heir  under 
the  settlement  were  redurifaAe  at  the  instance  of  the  heir  of 
tailzie,  although  more  than  forty  years  had  by  this  tine  elapsed 
since  the  date  of  the  first  infeftinent  on  the  settlement,  p. 
849. 

PRESCRIPTION—Spulzie— Bargain  as  to  Moreables—An 
action  being  brought  for  a  sum  as  **  the  sgreed  on,  or  at  least 
moderate  and  reasonable  price'*  of  goods  said  to  have  been 
**  carried  awav** — Held  that  neither  the  prescription  as  to 
ffpulzies,  nor  that  relative  to  bargains  as  to  moveables,  applied, 
p.  234. 

Warrandice — Aogmentaticn — ^Eviction  — 

Statute,  1617,  c.  12. — In  an  action  on  an  obligation  of  war- 
randice against  augmentation  of  stipend,  held,  1.  That  tbe 
claim  of  relief  from  augmentations,  granted  forty  years  before 
the  date  of  the  action,  was  barred  by  tbe  negative  prescrip- 
tion. 2.  That  prescription  ran  from  tbe  date  of  each  aug- 
mentation, without  reference  to  the  approval  of  an  interim  or 
final  scheme  of  locality.  3.  That  the  prescription  of  a  partial 
eviction  of  the  teinds  did  not  exclude  tbe  benefit  of  relief 
from  augmentations  granted  within  the  years  of  prescription, 
p.  149. 

See  BUI  of  Exchange,  Decree  in  Absence, 


Jifanse  and  Glebe,  Reievanctf*  Superior  and  Vtutal, 
PRESCRIPTION,  TRIENNIAL— An  action  being 
brought  for  a  process -account  doe  to  a  company,  more  than 
three  yesrs  after  the  dste  of  the  last  article ;  and  the  defender 
having  admitted  tbe  employment,  bat  averred  that  one  of  the 
partners,  (who  bad  purchased  the  subject  to  which  tbe  process 
related)  bad  agreed  to  bear  one-half  of  tbe  expense  of  the 
process,  and  that  this  was  made  known  to  the  company,  and 
tbe  action  carried  on  on  that  footing ;  and  the  defender  having 
farther  averred,  that  bis  half  of  the  account  was  more  than 
paid — Held  that  the  defence  of  prescription  was  not  cut  off 
by  the  defender's  admissions,  and  that  resting-owing  could 
onlv  be  proved  by  bis  writ  or  oath,  p.  27). 

Agent  and  Client—. 


An  action  being  brought  for  a  writer's  account,  incurred  twenty- 
seven  years  previously  in  making  up  the  title  of  tbe  defender's 
mother,  as  one  of  three  heirs-portioners ;  and  the  defender 
having  deponed  on  a  reference  to  her  oath,  that  she  believed 
the  business  to  have  been  performed  on  the  employment  of 
the  husband  of  one  of  the  co-heiresses, — that  she  hud  taken 
benefit  by  tbe  titles  so  made  up— that  she  bad  no  reason  to 
think  that  any  part  of  the  account  had  been  paid  by  her 
parents ;  but  that  she  did  not  believe  it  to  be  due,  because 
neither  she  not  her  parents  had  employed  the  pursuer — Held 
that  the  oath  proved  rasting-owing, — that  tbe  pursuer  was  not 
entitled  to  interest  on  the  professional  charges, — and  consider- 
ation reserved  of  tbe  interest  on  tbe  items  of  outlay,  p.  S93. 
. _^..^..^— ^_^..^__    Master  and  Servant-^ 


An  action  being  brought  by  the  daughter  of  a  deceased  farmer 
against  her  brother-in-law  for  £15  per  annum,  as  a  reasonable 
salary  or  remuneration  for  taking  charge  of,  and  superintend- 
ing the  education  of  his  children  in  a  separate  bouse  taken  for 
them,  tbe  rent  of  which  he  paid,  together  with  the  household 
accounts ;  and  it  being  alleged  in  defence,  that  the  pursuer 
was  to  have  only  her  maintenance  for  her  services,  and  that 
the  claim  bad  undergone  the  triennial  preseriptioi^*pIea  of 
prescription  sustained,  p.  266. 
■  Oath  of  Reference — 


Factor — A  factorv  and  commission  having  been  granted  to 
two  individuals,  jointly  and  separately,  declaring  each  to  be 
liable  only  for  his  own  intromissions ;  and  one  of  them  having 
brought  an  action  against  the  heir  of  tbe  principal  for  factor- 
fee  and  certain  advances ;  and  the  claim  for  factor>fee  having 
been  found  to  be  prescribed ;  and  the  heir  having  deponed  on 
a  reference  to  hia  oath,  that  the  factor-fee  was  not  due  by  biro, 
but  that  he  bad  not  paid  it,  and  did  not  know  that  it  had  been 
paid  by  any  other  person — Held,  I.  That  tbe  oath  instructed 
resting-owing  as  to  the  factor-fee, — the  amoont  of  which  was 
considered  to  be  reasonable.    2.  That  the  pursuer  was  en- 


titled to  decree  for  his  other  claims,  which  were  instructed 
scripto,  and  for  tbe  factor-fee,  reserving  tbe  heir's  claim  for 
repetition  in  any  future  action  of  accounting,  p.  293. 

PREFERENCE  FOR  FREIGHT— See  6'Aarter-Party. 

PREFERENCE— See  Sankmpt,  Competition. 

PREFERENCE  OVER  MOVEABLES— See  HerilubU 
Creditor, 

PRESENTATION  TO  KIRK— See  A>il, 

PRINCIPAL  AND  AGENT— Creditor  employing  messen- 
ger  liable,  if  diligence  illegally  or  wrongoiisly  put  in  execution, 
p.  1. 

— — ■■  Ship-brokers  having  entered 

into  an  agreement  for  the  freight  of  goods,  which,  as  explain- 
ed by  them  in  letters  to  their  constituents,  imported  that  the 

~  shippers  were  to  pay  freight  at  tbe  rate  of  20s.,  and  eventually 
of  SUi.  per  ton ;  and  there  being  no  evidence  preserved  by  tbe 
ship,  brokers  of  tbe  real  nature  of  their  agreement  with  the 
shippers — Held  that  the  ship-brokers  were  liable  to  account 
to  their  constituents  for  freight  at  tbe  rate  of  (at  all  events) 
208.  per  ton,  although  the  real  freight  was  alleged  to  be  less, 
p.  70. 

•Debtor  and    Creditor — Im- 


plied Discbai^e — A  party  employed  as  a  bouse  factor  having 
been  sued  by  bis  principal  for  payment  of  a  balance  on  his 
factory  accounts ;  and  the  factor  having  proposed  to  debit  hia 
principal  with  tbe  expense  of  certain  repairs  and  alterations 
upon  tbe  property,  tbe  amount  of  which  had  been  agreed  to 
be  paid  by  tbe  principal's  father,  who  had  gifted  to  him  the 
propeity,  and  who  had  frequently  urged  tbe  factor  to  render 
his  accounts  iherbfor,  which  tbe  factor  delayed  to  do»  until 
several  years  bad  elapsed,  and  the  father  had  become  bankrupt 
— Circumstances  in  which  held,  that  tbe  principal  was  not 
liable  for  tbe  expense  of  tbe  repairs,  p.  145. 

Wrongous   Imprisonment — 


Liability — Reparation—- 1.  Held  that  a  creditor  employing  a 
messenger  to  execute  diligence,  is  liable  in  damages  to  tbe 
debtor,  if  tbe  diligence  be  illegal  or  wrongously  put  in  execu- 
tion. 2.  Circumstances  in  which  a  debtor  who  was  wrong- 
ously imprisoned,  and  bis  stock  wrongously  poinded  for  a  just 
debt,  was  held  entitled  to  damages — which  the  jury  assessed 
at  £500,  p.  1. 

See  Jgeni,  Liabililtf  qf. 


PRINCIPAL  AND  CAUTIONEIU.  Contract— Arrest- 
ment—A  contractor,  after  partially  performing  the  work,  and 
receiving  payment  equal  to  tbe  woik  performed,  having  be- 
come insolvent,  and  bis  cautioner  having  agreed  to  complete 
tbe  work,  and  received  payment  of  a  sum  to  account  thereof, 
after  arrestment  bad  been  used  in  tbe  debtor's  bands  by  a  sub- 
contractor as  a  creditor  of  tbe  original  contractor— Held  that 
the  debtor  was  not  liable  to  tbe  arrester  for  the  sum  paid  to 
the  cautioner,  p.  275* 

PRIVILEGE  OF  PROCURATOR-FISCAL-See Pii*- 
iic  Officer, 

PRIVILEGED  SLANDE R— Libel  —  Malice  —  Issues- 
Creditors  under  a  depending  process  of  sequestration  having 
resisted  a  proposal  of  composition,  on  the  ground  of  what 
they  alleged  to  be  fraudulent  practices  in  the  bankrupt,  ia 
contracting  his  debts  and  disposing  of  the  goods  furnished  to 
him ;  and  having  endeavoured  to  obtain  the  concurrence  of 
other  creditors  in  tbe  opposition,  by  writing  to  them  their 
views  of  tbe  alleged  fraudulent  practices — I&d,  in  an  action 
of  damages  for  defamation,  at  the  instance  of  tbe  bankrupt 
against  the  opposing  creditors  and  their  agent,  that  the  issues 
are  not  relevant,  without  containing  an  averment  of  malice  as 
well  as  falsehood,  p.  61. 

PROCESS— APPEAL— See  Arbiiration. 

AUDITORS  REPORT— Expenses,  p.  251. 

Parties  having  been  decerned  against*  with  ex- 
penses, in  respect  they  refused  to  close  the  record — the  Court 
recalled  the  interlocutor,  and  remitted  to  tbe  Lord  Ordinary 
to  hear  parties  on  tbe  whole  case,  and  on  the  question  of  ex- 
penses, p.  288. 

CAPTION — ^gent — Circumstances  in  which 


A.,  a  writer  to  tbe  Signet,  who  was  a  party  to  a  process,  bav* 
ing  sent  his  clerk  to  borrow  a  production  in  the  process,.  i» 
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tbe  character  of  clerk  to  another  writer,  who  had  acted  at  hia 
agent*  which  production  went  amiff^ing.  and  proceM-eaption 
for  recovery  thereof  being  issued — Found  the  conduct  of  A. 
was  irregular ;  and  be  having  sisted  himself  in  a  suspension  of 
a  process- caption  against  his  clerk — Bill  of  suspension  passed, 
p.  81. 
PROCESS— CAPTIdN»6uspension— A  party  having  ap- 

£  eared  and  stated  that  a  document  amiasing  from  a  process 
ad  been  borrowed  by  a  person  authorised  by  him,  and  not,  aa 
the  receipt  bore,  by  a  cletlc  of  bis  tfgent,  against  whom  a  pro- 
cess-caption had  been  issued — Bill  of  suspension  at  the  agetit^s 
instance  passed,  p.  73. 

i-^  Suspension  of — A  party,  a^inst 

whom  a  captit)n  was  issued  for  the  return  of  a  Sheriff  Court 
process,  wiiieh  bud,  unknown  to  the  Sheriff- clerk,  t»een  re- 
turned to  the  opposite  agent,  having,  in  place  of  applying  to 
the  Sheriff  for  a  recal  of  the  caption,  prefsented  a  bill  of  sus- 
pension of  its  threatened  execution — Bill  of  suspension  refused, 
with  expenses,  p.  235. 

CITATION— Minor— An  application  bya  cu- 


^ 


rator  mnking  up  curatorial  invenloriea,  to  dispense  with  the 
citation  of  a  minor's  next  of  kin  on  the  mother's  side,  in  re- 
spect there  were  no  such  next  of  kin  in  Scotland,  must  be 
sent  to  the  wall,  p  3G0. 

COMMISSION-^Circumstancesin  which  com. 


mission  granted,  in  a  proving  of  the  tenor,  to  take  the  evi- 
dence of  a  witness  absent  in  France,  p.  1 10» 
COUNT  AND  RECKONING— Account- 
ant, Remit  to — Circumstances  in  which  an  action  being 
brought  to  have  it  found  that  a  partnership  had  subsisted  be- 
tween a  father  and  a  son,  and  for  pavment  of  a  balance  alleged 
to  be  due  by  tbe  father^  or,  alternatively,  for  count,  rerlioning 
and  payment  of  a  general  balance  (the  amount  of  which  was 
not  specifically  condescended  on)  aa  due  by  the  father  to  the 
son  on  their  rash,  bill,  and  other  transactions — the  Court  re- 
called an  interlocutor  of  the  Lord  Ordinary  remitting  to  an 
accountant  to  report  upon  the  state  of  accounts,  debit  and 
credit,  between  the  father  and  son,  p.  278. 

DECREE  BY  DEFAULT- Extract— It  is 


competent,  Ist,  To  pronounce  decree  by  default,  without 
closing  a  record ;  2d,  To  decern  for  the  expense  of  extract, 
after  a  decree  in  terma  of  the  libel,  with  expenses,  has  become 
final ;  8d,  To  extract  a  decree  for  part  only  of  the  sum  de- 
cerned for,  p.  90. 

.. *.    Suspension—- 

Incompetent  to  suspend  a  decree  by  default,  p.  1 16w 

DISCHARGE  OF— Agreement— Aliment- 


Circumstances  in  which  an  improbative  agreement  being  en- 
tered into  by  a  father  to  pay  the  aliment  of  hia  son*s  natural 
child  t  and  he  having  paid  one  year's  aliment,  and  acknowledged 
iu  a  sobrequent  letter,  and  also  judicially,  that  he  was  bound 
to  implement  the  agreement,  on  tbe  mother  discharging  an 
action  of  damages  against  tbe  son  for  seduction,  which  action 
she  judicially  stated  had  been  abandoned — Held  the  father  is 
liable  for  the  stipulated  aliment,  but  without  interest  on  ar- 
reara,  and  for  half  tbe  expense  of  stamping  the  agreement,  p. 
905. 

EVIDENCE — A  pursuer  having  put  in  evi- 


dence the  record — Held  that  the  defenders  (who  led  no  evi- 
dence) were  not  entitled  to  refer  to  an  interlocutor  written  on 
the  defences,  p.  I. 
EXPENSES— Circumstances    in    which    the 


Court  remitted  to  repone  a  party,  only  on  payment  of  tbe  full 
previous  expenses,  p.  61. 

EXPENSES  OF— See  Jiantrvpt. 

EXTRACT —  Circumstances  in   which    the 


Court  allowed  extract  to  go  out  summarily,  and  dispensed 
with  the  Minute  book,  p.  'iM). 

JURY  TRIAL— Held  ex))edient,  before  send- 


ing  issues  to  tbe  jury,  in  an  action  of  damages  for  wrongous 
se(|uestrHtion,  to  determine  the  question  ot  law,  whether  an 
alleged  verbal  agreement  to  abate  the  rent  could  competently 
be  proved  by  parole,  p.  196. 

Special  (3use — See  Fishingf, 


LIBEL,  AMENDMENT  OF— A  summons 


of  reduction,  which  was  bit>ugbt  within  the  fnadnenmnn 
vtUt,  having  been  dismissed  by  tbe  Lord  Ordinary  as  not  bring 
framed  in  terms  of  the  Judicature  Act ;  and  the  ^adrinnnm 
utile  having  expired  since  tbe  date  of  the  aommons—Ciranu 
stances  in  which  the  Court  remitted  to  tbe  Loid  Onlinsry  to 
allow  an  amendment  of  the  libel,  but  only  od  payment  of  tU 
previous  expenses,  p.  202. 

PROCESS— MULTIPLEPOINDINO-Reduaing  Nott 
—An  arresting  creditor  having  been  peraonally  cited  ia  • 
multiplepoinding ;  and  having  allowed  a  decree  of  pref^reore 
in  favour  of  his  alleged  debtor  to  become  final,  and  tbe  food 
in  medio  to  be  transferred  from  the  raisers  to  tbe  psrty  pre- 
ferred! or  his  trustees,  and  tbe  raisers  to  be  eaonered— Held 
not  entitled  thereafter  to  be  reponed,  to  tbe  effect  of  bctn^ 
ranked  as  a  rider  on  the  claim  of  tbe  pkrty  preferred,  altbonsh 
the  decree  of  preference  had  not  been  extracted,  p.  71. 

PRODUCTIONS— Comroisaioii  and  Dilif:»fe 

— Circumstances  in  which,  after  a  diligence  had  been  grmnted 
and  partially  reported->-Remit  made  to  the  Sheriff  to  9eWt 
from  the  writings  in  the  possession  of  the  party  (specified  tn 
a  list),  such  papers  as  might  be  found  to  relate  to  the  subject- 
matter  of  the  caoae.  p.  419. 

PROOF  —  Divorce—  Prorogation  —  Cimai. 


stances  in  which  the  Lord  Ordioaiy  having  granted  circus- 
duct  ion  in  a  divorce,  before  the  defender's  proof  was  enanple!- 
ed,  the  Court  recalled  the  circumduction,  sliid  aUowed  the  d»> 
fender  an  additional  month  to  prove  perempiorie^  p.  281 . 

■Service—- Where,  in  a  rcdactton  of 


aervicea  and  certain  relative  titles,  leave  to  bring  farther  cti- 
deuce  was  crsved  by  both  parties — Cireomatances  in  wbitb 
held,  that  such  evidence  ought  to  be  taken  on  commission,  p. 
470, 

. L.  RANKING  AND  SALE—  Sist  —  Orma. 

atances  in  which  the  Court  recalled  a  aiat  of  a  process  of  rank, 
ing  and  sale,  and  remitted  to  the  Lord  Ordinary  to  prareed 
therewith,  p.  444. 

RECLAIMING  NOTE—  There   being  ip. 


pended  to  a  reclaiming  note  documents  which  were  not  befvre 
the  Lord  Ordinary,  the  Court,  in  consequence*  dedined  (0 
write  upon  it,  p.  465. 
Refused  aa  incoa- 


peteiit,  not  having  whole  record  appended,  p.  40* 

Decree  by  Defan'! 


— Expenses — After  the  record  had  been  closed  in  a  petition  an-i 
complaint' against  the  trustee  on  a  aeqdestrated  estate,  t^f 
Lord  Ordinarv  having  pronounced  decree  by  default  •tiK 
Court  remittea  to  repone,  without  payment  of  any  expenan. 
p.  322. 

6  Geo.  IV.c.iaO. 


sec.  18— A  reclaiming  note  refused  as  irregnlar — noaoticcbr 
delivery  of  six  copies,  having  been  made  to  tbe  opposite  ai^( 
on  or  before  the  day  of  lodging,  in  terma  of  tbe  JudiratBR 
Act,  p.  493. 

'  ■  ■  »  I  Suspension  —  A 


bill  of  auspension  having  been  paesed  on  eonsigoacion ;  sad  tke 
auspender  having  reclaimed,  praving  the  Court  to  remit  to 
pass  on  caution,  but  in  the  meantime  having  expede  tbe  lettm 
of  suspension — Held  that  there  was  now  no  process  hdat 
the  Court,  p.  40. 

RECORD — Circumstances  in  wbieb  a  recsid 


having  been  opened  up,  to  allow  a  more  apecific  atatement  li 
facts,  a  motion  to  have  a  new  plea,  founded  on  the  stamp  Isv^ 
atruck  out,  or  only  allowed  to  be  inserted  on  payment  of  pK- 
vious  eitpensefl,  refused,  reserving  all  questioiia  of  expeoA 
A I  AC  mc/e,  p.  104. 

Certain  claims  having  been  oninfJ 


to  be  stated  in  tbe  record — Held  that  they  could  not  bed^ 
termined,  p.  280. 

REDUCTION— A  reduction  being  broogltt/ 


a  deed,  on  tbe  ground  of  fraud  and  circtimvention,  anil  a« 
that  it  was  revocable  and  revoked — Held  the  plea  of  revua* 
tion  should  be  first  disposed  of,  p.  222. 

RELEVANCY—Specialcaseaa  to  nk^uq 


of  summons,  p.  117. 


-Circumstances  in  wliicl>  • 
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action  being  brouglit against  a  partjafc  reprei;enttng  his  brother, 
atatementa  as  to  hia  representing  his  mother  ordered  to  be 
withdrawn  from  the  record,  p.  419. 

PROCESS— RELEVANCY— CircQmatanccB  in  which  held 
r«levant  to  allege  alternatiTely,  in  a  summons  of  redaction  of 
II  leaae  by  an  heir  of  entail,  that  the  l^aite  was  either  granted 
in  trust,  or  to  a  conjunct  and  conlident  person,  for  his  own 
behoof,  and  in  either  case  hifravdem  of  the  entail,  p.  1)9. 

— ^- k^^-Circamstances  in  Which,  un- 
der a  summons  which  concluded  for  restoration  of  works 
iillegcd  to  have  been  destroyed  by  the  defrndefs  fault,  and  for 
damages  already  sustained^  and  to  be  sustained — Held  com* 
peteut  for  the  jury,  in  assessing  the  damages,  to  take  into 
account  the  expense  of  renforing  the  works,  p.  16. 

REPONING— Suspension,  p.  176. 

See  Decree  in  Absence, 


REPRESENTATION— 1.    Where   on<f   of 

several  defenders  dies  before  decree,  and  his  representatives  are 
not  sisted,  the  decree  is  null  as  against  such  defender  and  his 
representatives.  2.  Defenders  who  neglect  to  insist  that  the 
representatives  of  a  deceased  defender  shall  be  called,  and 
nllow  the  process  to  proceed  without  that  being  done,  until 
decree  is  pronounced  against  them,  are  not  afterwards  entitled 
to  object  that  the  decree  Js  hull  un  account  of  such  omission. 
S.  Where  a  summons  libels  that  two  individuals,  as  partners 
of  D  company,  are  liable  for  a  particular  debt,  and  concludes 
therefor  against  certain  defenders  as  their  representatives,  and 
it  appears  that  one  of  those  individuals  was  deod  before  the 
alleged  debt  was  contracted, — the  summons,  although  inept  as 
agninst  his  alleged  representatives,  is  still  comi)etent  as  against 
the  alleged  representatives  of  the  other  individual,  notwith- 
standing  such  error  in  the  description  of  one  of  the  alleged 
debtors,  p.  410. 

SEQUESTRATION   —   Circumstances    in 


which  the  Court  refused  to  order  answers  to  a  petition  for 
npprovttl  of  composition,  but  allowed  the  objector  to  be  heard 
verbally,  p.  73. 

SISTINO  OF— APPEAL— Circumstances 


in  which  two  parties  having  obtained  mutual  services  as  heirs 
to  the  same  individual ;  and  having  brought  mutual  reductions 
of  these  services,  the  one  reduction  was  sisted  till  the  issue  of 
nrf  Hppeal  against  the  judgment  pronounced  in  the  otber  p. 

4G5. 

SUSPENSION— Case  of  reponing,  p.  501. 

Act  of  Sederunt,  11th  July 


1828,  sec.  15^  A  second  bill  of  suspension  held  competent, 
where  a  first  bill  had  been  presented  without  caution,  and 
passed  only  on  caution,  p.  124. 

•Liberation   — -    Reclaiming 


Note — A  reckiming  note  against  an  interlocutor  passing  a 
bill  of  saspension  and  liberation,  presented  after  the  letters 
had  been  expede,  and  the  suspender  liberated,  refused  as  in- 
competent, p.  176. 

•Reclaiming   Note  -^  A  fe- 


claiming  note  against  an  interlocutor  refusing  a  bill  of  suspen- 
sion, is  competent,  although  the  note  was  presented  after  a 
certificate  or  refusal  had  been  issoed,  and  execution  had  fol- 
lowed on  tiie  decree  charged  on,  p.  46. 

•See  Juriidictiotu 


SUSPENSION  OF  CHARGE  FOR  EX- 

PENSES— See  Su$penuon. 

SUSPENSION  AND   INTERDICT— See 


Salmon  FUhinp. 

WAKENING  OF— See  Wakening. 

See  Advocation,  Agent  and  Client ^  Arbitratitm, 


Bankrupt,  Comminion  and  Diligence,  Decree  in  Absence,  Ex- 
peHscK,  Factor  Loco  Absentit,  Intromiuion,  Juritdiction,  Manse 
and   Glebe,    Muliiplepoinding,   Competency  of.  Proof    Vuhlie 
Officer,  Hecord9,  Public,  Relevancy,  Service,  Bedttctton  qf,  Sub' 
mttsion,  Sutf»en*ion,  Tiile  to  Purtve, 
PROCLAMATION— See  Informs, 
PROCURATORFISCAL— See  Public  Officer. 
PRODUCTIONS— S*»e  Proce^n. 

PRODUCTION  OF  STOLEN  ARTICLES-Sce  Libirl, 
PROMISSORY-NOTE-Stamp— Circumstuntes  iu  wliieh 


a  document  acknowledging  receipt  of  a  sum  of  money — agree- 
ing to  pay  interest  thereon  at  the  rate  of  five  per  cent.,  and  to 
repay  the  principal  at  ahy  tim*,  on  six  months'  if^tice — Helc) 
not  to  be  a  promissory,  note;  p.  97; 

PROMISSORY-NOTE— See  5/ami9. 

PROOF — Agreement — Two  defenders  having  compromised  ari 
action  for  damages  by  a  written  agreement  to  pay  a  certain 
sum  to  the  pursuer,  reserving  all  (claims  of  relict  entire ;  and 
the  defenders  having  raised  mutual  actions  of  relief;  and  A 
jary  having  found  that  the  damages  were  not  caused  b^  the 
fault  of  either  of  the  defenders—Held  (affirming  the  judg- 
ment of  the  Court  of  Session)  that  one  of  the  defenders,  who 
had  paid  the  whole  damages,  was  entitled  to  relief  to  the  ex- 
tent of  one-half  against  the  other,  and  that  it  was  incompetent 
to  allow  parole  proof,  with  the  view  of  establishing  that  the 
agreement  was  intended  to  have  a  different  meaning,  p.  459. 

- —  ■  •■  Bill  of  Exchange — A  question  as  to  the  mode  of 

proof  of  the  alleged  non-otierosity  of  the  indorsation  of  a  bill 
of  Exchange,  payable  in  England,  having  been  found  to  be  re- 
gulated by  the  law  of  England,  which  admits  parole  testimony 
—Circumstances  in  which  held  not  proved,  that  the  indorsa- 
tions were  mode  without  value,  and  therefore,  that  the  iiccep* 
ters  #ere  liable  for  the  contents  of  the  bilL  p.  78. 

.Circumduction — Keprobator —  Res  Noviter — Cir- 


cumstances in  which,  in  a  declarator  of  marriaga  and  legi- 
timacy, a  witness  for  the  defenders  having  deponed,  on  her 
cross-examination,  that  she  was  the  wife  of  a.  certain  indivi- 
duttl ;  and  the  pursuers  not  having  protested  for  reprobator* 
but  allows  circamductioD  to  he  made,  and  having  thereafter, 
on  the  ground  of  tei  notiter  venient  ad  notiiiam,  applied  for 
leave  to  addtfce  proof  that  the  witness  was  not,  and  kneif  that 
she  was  not,  the  wife  of  the  individual  she  had  named,  but 
that  be  had  been  previously  assoilzied  from  an  action  of  de- 
clarator of  marriage  at  her  instanee,— the  Court  refused  to 
allow  this  proposed  additiofial  proof  to  be  led,  p.  470. 

Competency- Reference  to  Oath — In  an  action  of 


reduction  on  the  Act  1696,  of  certain  deeds  executed  by  a 
person  within  sixty  days  of  bankruptcy, — the  defender  having 
proposed  to  refer  to  the  oath  of  the  bankrupt's  brother-in-la^ 
certain  cireumstanees  connected  with  the  deeds — Held  thitt 
the  reference  was  inadmissible,  p.  SOO. 

^ OF  DISHONOURr-See  Bill  of  Exchange. 

■Jury  Trial — Diligence  against  Havers — Where,   in 


executing  a  diligence  against  havers  in  the  view  of  a  jury 
trial,  a  haver  (one  of  the  defenders)  declined  to  produce  a 
certain  paper  called  for,  for  which  he  assigned  his  reasons — 
Held  that  it  was  incompetent  at  Che  trial  to  move  for  produc- 
tion of  the  paper,  the  proper  time  for  hating  made  the  motion 
being  to  the  Court  when  it  was  sitting,  although  the  diligence 
did  not  expire  until  after  the  rtsing  of  the  Court,  p.  51 1* 

-^Parole-* Competency  of  ^—  Lease  —  Held  not  com- 


petent, where  there  is  a  regular  deed  of  lease,  to  prove  by 
parole,  an  alleged  verbal  agreement  to  abate  the  rent,  with  the 
view  of  establishing  that  the  sequestration  was  wrongous,  and 
thereby  founding  a  claim  of  damages,  p.  196. 

•Process^  In  a  suspension  of  a  charge  for  payment  of  a 


bill,  it  being  held  by  the  Lord  Ordinary»  ami  acquiesced  by 
the  charger,  that  the  bill  charged  on  was  null  in  a  question 
with  the  suspenders,  in  respect  of  being  altered  iu  the  date, 
unlesa  it  were  proved  by  the  charger  that  the  bill  was  an  ae- 
conraiodation  bill,  and  was  altered  with  the  consent  of  the 
suspenders  before  being  issued  to  a  third  party ;  and  the  charger 
having  undertaken  such  proof — Circumstances  which  held  not 
snfficient  to  establish  these  facts,  p.  373. 

•Process*- Proving  the  Tenor— Circumiifanees  in  which 


the  ('Ourt  decerned  in  a  proving  of  the  tenor/  but  onl«;red  the 
depo'sitions  of  the  pursuers,  which  had  been  taken  in  .  the  pro- 
cess, to  be  withdrawn  therefrom,  p.  459. 

■Semiplena  Probatio-^Oathin  Supplement— Circum- 


stiinces  which  held  to  amount  to  a  semipli-na  probatio,  and  to 
warrant  the  pnrsuer^s  oath  i^i  supplement,  in  an  action  for  in* 
lying  charges  and  aliment  of  a  natural  child,  p.  4*20. 

Witnei^?,  Admt«bibility  of — Circumsuiuces  in  which 


held,  in  an  action  of  declMrntor  oi  marriage,  that  a  pursuer's 
sisters  and  si»ters  and  brothcrs-in  law  were  not  admissible 


f 
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as  witnetseii  in  chief  for  lier,  to  prove  generally  certain  aver- 

mentA,p.  199. 
PROOF  OF  hOA^See  Biti  of  Exchange, 

IN  REDUCTION  OF  SERVICE-See  Proce«. 

—See    Bifl  of  Exchange,  Deed,  JHeduclion  of.  Forgery, 


Jurisdiction,  Marriage,    Oaih  of  Reference,  Service,    Sfandcr, 
Wilne»9^  jf4/mmibiiily  of, 

PROPERTY,  RIGHT  OF— Question  as  to  right  of  a  party 
to  excavate  to  the  verge  of  his  property,  with  the  view  of 
forming  a  sunk  storey  in  a  street  where  there  were  no  sank 
storeys  previously,  97. 

RIGHT   OF— -See  JDamaget,  Police,  Tarn- 

pike, 

PROPONED  AND  REPELLEr)— See  ^r6i/rfl//ofi. 

PROROGATION  OF  TERM  FOR  PROVING— See 
Proceu. 

PROTECTION— See  Jbbey. 

PROVING  OF  TENOR,  p.  988. 

THE   TENOR— Adminicles— Casus  Amis- 

sionis — In  a  proving  of  the  tenor  of  a  decree  of  tbirlage,  said 
to  have  been  lost  or  destroyed  in  the  rebellion  of  1 74^,  there 

-  being  produced  an  ancient  copy,  apparently  taken  about  the 
date  of  the  decree,  and  also  a  more  modern  copy,  together 
vrith  an  extract  minute  of  Council  referring  to  an  old  act  of 
thirlage — The  Court  held  the  comus  anusiionit  to  be  suffi- 
cientiy  specified — sustained  the  adminicles,  and  allowed  a 
proof,  p.  409. 

See  Proof, 


PROVISIONS  TO  YOUNGER  CHILDREN— A  father 
having  disponed,  in  his  antenuptial  contract  of  nMrriage,  his 
estate  to  his  eldest  son,  under  the  special  bui'deii  of  certain 
provisions  to  the  yoonger  children  of  the  marriage;  and  h&i^- 

-  ing  afterwards  contracted  large  debts,  and  died,  leaving  a  tree 
reveision  insufficient  to  answer  the  special  proviniona  of  the 
younger  children — Held  that  the  younger  children  are  en- 
titled to  the  whole  reversion,  to  the  exclusion  of  the  heir,  p. 
289. 

'- TO  CHILDREN— Sec  EntaU. 

PUBLIC  OFFICER^Procurator-Fiscal— Privileged— Re- 
J<>vancy — A  party  being  apprehended,  at  the  instance  of  the 
Procurator-fiscal  of  a  county,  for  a  crime  set  forth  as  commit- 
ted in  that  county;  and  an  action  of  damages  being  brought 
against  the  Fiscal,  on  the  footing  that  the  ioeut  delicti  was 
situated  in  another  county — Held,  I.  That  it  was  not  ne- 
cessary to  libel  either  malice  or  want  of  probable  cause.  2. 
That  it  was  not  a  sufficient  preliminary  defence,  that  the  Fiscal 

-  acted  bona  fide  on  a  signed  information,  p.  218. 
PUPIL — See  Decree  in  Absence. 

R 

RANKING  AND  SALE— Where,  in  a  process  of  ranking 
and  8alc,  the  Lord  Ordinary  had  pronounced  the  usual  inter, 
locutor,  allowing  the  pursuer,  inter  alia,  to  prove  the  worth 
and  value  of  the  lands,  which,  by  a  judgment  of  the  Court  in 
another  cause,  had  been  found  to  be  efiectually  entailed,— 
the  Court  so  far  altered  the  interlocutor,  as,  in  place  of  allow- 
ing a  proof  of  the  value  of  the  lands  themselves,  to  allow  a 
proof  of  the  common  debtor's  life  interest  therein,  p.  508. 

. — —  Caution — Petition  to  dispense 

with  caution  for  the  price  of  subjects  purchased  at  a  judicial 
sale,  in  respect  the  price  had  been  consigned,  refused,  p.  fiOl. 

Statute,  54  Geo.  III.  c.   137, 


sec.  6 —  Petition  to  approve  of  consignation  of  the  price  of 
subjects  purchased  at  a  judicial  sale  in  a  bank  not  mentioned 
in  the  54th  Geo.  III.  c.  197,  and  to  discharge  the  purchaser, 
refused,  p.  1 15. 

— ^— -  See  Eranire,  Interim   Warrant, 


Proeeu, 

RATIFICATION  OF  DISCHARGE  BY  MARRIED 
WOMAN— See  TJito^mr^tf. 

REAL  BURDEN— Clause—  Deed  —  A  disposition  being 
granted,  imposing  certain  (Conditions  on  the  disponee,  his  heirs 
and  assignees — (/ircum>;tances  in  which  held,  that  the  first  of 
the  obligations  being  to  pay  an  indefinite  sum,  and  not  form- 
ing a  real  burden, — the  second  not  being  engrossed  in  the  iu- 


vestitnre — and  the  third  (viz.  to  grant  personal  bonds  for  tbe 
feu- duties,  &c. )  not  being  to  be  considered  applicable  to  singo* 
lar  successors,  except  in  so  far  as  it  was  created  a  real  right 
independently, — none  of  the  said  three  obligations  were  bind- 
ing on  singular  successors,  but  that  an  obligation  to  lay  a  foot 
pavement  being  ad  factum  preestandum,  was  to  be  considered 
as  a  condition  of  tbe  grant,  and  therefore  binding  on  siogular 
successors,  p.  111. 

REAL  BURDEN— See  HerUable  Creditor,  Hmband and  Wife, 
Let^aey*  Trvst, 

REAL  RIGHT  IN  SECURITY- See  ^eriVflWe  CredUor, 

RECLAIMING  NOTE— See Z>4rcnrtf  6y  Default^  MuiUfU- 
poinding,  Procext^  Suspension. 

RECORDS,  PUBLIC— Process  — Petition  for  warrant  to 
get  an  extracted  process  from  tbe  record  having  been  intimated 
to  the  deputy  keeper  of  the  records,  and  no  answers  lodged, 
granted  de  pinno,  without  orderini;  service,  p.  292. 

BIECORD.  STATEMENTS  IN— See  Jurj^  TriaL 

RECORD— See  Process, 

RED UCTION  OF  DECREET- ARBITRAL— Sec  ^rfir- 

Iration, 

REDUCTION  OF  DECREE— See  Decree  in  Absence. 

REDUCTION— Fraud— Error— Stotute,  1621,  c  la— A 
party  having  entered  into  an  arrangement  with  his  father's 
trustees,  whereby,  on  condition  of  receiving,  inter  alia,  pay- 
ment from  the  trustees  of  the  whole  unappropriiUed  tnist- 
funds  in  their  hands,  he,  inter  iUit^  renounced  a  claim  for 
legitim  against  his  father's  estate;  and  having  subscribed  tbe 
heads  of  an  agreement,  and  granted  a  discharge  in  compliance 
with  said  arrangement;  and  certain  of  his  creditors  haviof, 
after  his  death,  insisted  in  a  reduction  of  said  agreenaent  aod 
discharge,  on  the  grounds  that  they  had  been  obtained  by  roeani 
of  misrepresentation  and  concealment  as  to  the  amount  of  tbe 
funds  in  the  possession  of  the  trustees,-^-or  at  least,  that  ihe 
■aid  discharge  had  be^n  granted  in  consequence  of  a  radical 
error  as  to  the  real  amount  of  said  trust-funds,  and  that  tbe 
said  agreement  and  discharge  were  reducible  on  the  Act  1621 
—Circumstances  in  which  tbe  Court  refused  to  reduce  said 
deeds  on  ail  or  any  of  the  reasons  alleged,  p.  150. 

-I  — „ Process — A  reduction  being  brought  of  a 

deed,  on  the  ground  of  fraud  aod  circumvention,  and  also  that 
it  was  revocable  and  revoked — Held  the  plea  of  revocation 
should  be  first  disposed  of,  p.  222. 

Process — Circumstances  in  which  a  party 


having  raised  a  reduction  of  a  decree,  chai^^  and  poiuding 
which  last  had  been  completed  by  a  sale,  the  proceeds  of  whk-b 
did  not  cover  the  whole  debt ;  and  having  also  presented  a 
suspension — Bill  of  suspension  refused,  p.  76. 

See  Dwd,  Decree  in  Absence,  Exprntes^  PrO'- 


cess,  Res  Judicata,  Suspensiotu 

REDUCTION  OF  TRUST-DEED— See  Truu-Deed. 

REDUCTION  OF  POINDING— See  Poinding, 

REFERENCE  TO  OATH— See  Oath  of  Refer^ce^  Proof 

REFERENCE,  JUDICIAL— See  ArbHratum, 

REGISTER  OF  BURIALS— See  Service. 

REGISTER,  PUBLIC— See  Sanne. 

REGISTRATION— See  Heritable  Bond. 

RELEVANCY  OF  ACTION  OF  DAMAGES 
AGAINST  PROCURATOR-FISCAL— See  PublK 
Officer, 

RELEVANCY — Circumstances  in  which,  under  sumrooos 
for  restoration  and  damages,  held  competent,  io  assessing 
damages,  Co  take  into  account  expense  of  restoration,  p.  16. 

.  Damages— Trust — Circumstances  in  which 

an  ex  facie  absolute  assignation  of  a  long  lease  of  certain  gar- 
den ground  near  Edinburgh  being  found  to  be  a  trust,  and  tbe 
successful  party  having  brought  an  action  against  the  trustee 
for  damages,  the  articles  of  the  pursuers*  condescendence,  nar- 
rating the  proctfedingB  in  the  declarator  of  trust,  alleging  tbit 
at  the  time  the  trustee  took  possession  of  the  premises,  tb^^y 
were  worth  more  than  they  could  now  be  sold  for, — that  thifv 
might  have  been  sublet  for  building  or  nursery  ground  at  a 
large  annual  profit, — and  that  damages  had  been  sustained 
from  tbe  trustee  having  let  them  for  less  than  might  have  Kt:.i 
obtained,  and  from  his  having  used  sequestratioii  against  tbt 
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truster  and  deprived  htm  of  the  poMesslon,  were  all  irrelevant ; 
but  that  the  articles  of  the  condescendence,  alleging  that  valu. 
able  fmit  trees,  plants  and  shrubs  on  the  premises  had  been 
destroyed  during  the  trustee's  possession,  and  that  the  ground 
had  been  deteriorated  by  bis  neglect  of  certain  common  sewers 
and  otherwise,  were  relevant,  p.  4^4. 

RELE  VANG Y — Divorce — Process — Circumstances  in  which 
certain  articles  of  a  condescendence  in  an  action  of  divorce, 
held  not  to  be  incompetent  and  irrelevant,  and  certain  other 
articles  held  not  to  be  objectionable,  in  respect  of  the  kti- 
tude  of  tiine  allowed,  and  of  the  alleged  indefinite  nature  of  the 
allegations,  p.  500. 

Libel — Murder.^Held  that  an  indictment 

for  murder  was  relevant,  which  set  forth  that  the  pannel 
wickedly  and  feloniously,  tiooe  and  place  therein  mentioned, 
struck  the  deceased  on  or  near  the  neck  with  an  axe  or  some 
other  instrument- to  the  prosecutor  unknown,  and  did  thereby, 
or  by  some  other  violent  means  to  the  prosecutor  unknown, 
fracture  and  dislocate  one  or  more  oi  the  vertebrae  in  or  near 
the  neck,  in  consequence  of  which,  or  part  thereof,  the  de« 
ceased  died ;  or  that  the  pannel  did,  by  strangling  or  suffoca- 
ting  the  deceased,  in  some  manner  to  the  prosecutor  unknown, 
or  by  some  other  means  to  the  prosecutor  unknown,  then  and 
there  wickedly  and  feloniously  put  the  deceased  to  death,  p. 
510. 

Procfssf— Circumstances  in  which  the  Lord 


Ordinary  having  dismissed  the  process,  in  respect  the  groonds 
of  action  on  the  record  were  essentially  different  from  those 
in  the  summons,  the  Court  recalled,  and  remitted  to  open  up 
the  record,  p.  370. 

Process — Prescription— Averments  as  to 


extrajudicial  communings  and  correspondence  subsequent  to 
the  raising  of  the  action,  ordered  to  be  strnck  out  of  the  re- 
cord, although  founded  on  as  eliding  the  defence  of  prescrip- 
tion pleaded  against  the  account  pursued  for,  p.  370. 

Summons—  Circumstances  in  which  a  sum- 


mons  for  the  rent  of  a  farm,  which  did  not  specify  the  lease 
founded  on,  or  the  particular  grounds  of  action,  dismissed  as 
irrelevant,  p.  402. 

See    Caution,   Deed,    Testamentary,   Libel, 


Privileged  Slander^  Procein,  ThefU 
RELIEF— Interdict— Reparation— A  minister  having  been 
wrongously  interdicted  by  the  heritors  from  selling  trees  off 
bis  glebe,  and  having  been  subjected  in  damages  and  expenses 
to  a  party  to  whom  the  wood  bad  been  re-sold  by  the  original 
purcbaser-^Circumstances  in  which  held  (affirming  the  judg- 
ment of  the  Court  of  Session),  that  the  minister  was  not  en- 
titled to  claim  relief  of  the  said  damages  and  expenses  against 
the  heritors,  with  whom  he  had  transacted  while  the  said 
action  was  in  dependence,  p.  8. 

See  Caution,  Heir  and  Executor,  Manse  and  GUbe, 


Parlnershipm 

RELIEF  OF  STIPEND— See  }Varrandiee. 

KEMOVIN6— Caution— Violent  Profits— CircumsUnces  in 
which  a  removing  having  been  advocated,  ob  contengentiam 
of  an  action  for  implement  of  an  alleged  renewed  lease,  the 
tenants  were  ordained  to  find  caution  for  violent  profits,  al- 
though they  contended  that  their  defence  was  verified  by  the 
writ  of  the  landlord,  p.  395. 

,  Interim  Extract— Circumstances  in  which  the 

Court  refused  to  allow  a  decree  of  removing  to  be  extracted 
as  an  interim  decree^  p.  .315. 

See  Heritable  Creditor* 


RENUNCIATION— See  Liferent. 

REPARATION— Stream— Servitude— L  If  operations  on 
bed  of  river  injure  lade  of  neighbouring  mills,  having  servitude 
right  to  water,  operations  to  be  held  wrongful,  and  entitle 
proprietor  of  mills  to  damages,  though  he  not  coterminous 
proprietor,  p,  10. 

See  Prindpat  and  Jgentf  Relief,  Servitude, 
Title  to  Pursue,  Wron^out  Imprisonment, 

REPONINO  IN  SHERIFF  COURT— See  Decree  in  jib~ 
sence. 

REPONING— See  Decree  in  Absence,  Process. 

REPKE8ENTATI0N— Apparent  Heir— Passive  Titles- 


Statute,  1695,  c.  24. — Circumstances  in  which  a  party  having 
executed  an  entail  of  his  estate  (with  power  to  revoke  or 
alter  iu  favour  of  his  son  and  a  certain  series  of  bcirs ;  and 
having  thereafter  granted  a  trust-deed,  under  which  the  estate 
was  possessed  by  trustees,  and  the  proceeds  applied  in  pay- 
ment of  the  interest  of  debts  nnd  annuities  during  the  fifteen 
years  of  the  son's  lifetime— Held  that  the  grandson  of  the  en- 
tailer, who  made  up  titles  to  the  CKtate  under  the  entail,  and 
was  afterwards  found  to  have  a  fce-sirople  right  to  the  estatu 
as  heir  of  line  to  the  entailer,  had  not  incurred  a  representa- 
tion of  his  father  (the  son  of  the  entailer)  under  the  Statute 
1695,  c  24,  or  otherwise,  p.  281. 

?,EPRESENTATJON— Passive  Titles— Circumstances  iq 
which  found,  that  although  representation  was  incurred,  the 
defenders  were  not  liable  for  the  debt  sued  for,  p.  410. 

■  »  See  Pussiua  Tiiie,  Process,  irarrOin' 

dice. 

REPROBATOR— See  Proof, 

RES  JUDICATA—Decreet  in  Foro— Reduction— College 
of  Justice— Statute,  1594,  c.  220— Trustee  —  Held  uot 
relevant  to  infer  reduction  of  a  decreet  in  foro  of  the  Court  of 
Session,  setting  aside  a  disposition  as  executed  on  deathbed, 
1st,  That  the  party  called  as  defender  in  the  present  action,  at 
the  instance  of  the  deathbed  disponee,  had  taken  an  assigna- 
tion to  the  current  process,  and  a  disposition  to  the  lands  from 
the  heir-at-law,  after  decreet  of  reduction  had  been  obtained 
by  the  heir,  but  while  the  case  was  still  open  on  representa- 
tion ;  2d,  That  he  had,  while  he  was  an  undischarged  trustee 
for  the  defunct  and  her  creditors,  purchased  the  lands  from 
an  heritable  creditor  at  a  public  sale,  p.  172. 

Suspension — Held  that-  interlocutors  in 

the  Bill- Chamber,  refusing  first  a  suspension,  and  then  a  sus- 
pension and  liberation,  do  not  form  res  judicata  to  bar  a  reduc- 
tion of  the  decree  on  which  the  diligence  proceededj  p.  90. 

RES  NOVITER— See  Proof. 

RESTING-OWING,  PROOF  OF— See  Oath  of  Reference. 

RETENTION— (Compensation— Cash-Credit— One  of  four 
co-obligants  being  charged  by  the  trustee  on  the  sequestrated 
estate  of  the  bank  to  pay  the  balance  due  on  a  cash*credit 
which  had  been  opened  in  his  name ;  and  a  suspension  being 
presented  on  the  ground  that  a  balance  was  due  by  the  bank 
to  each  of  two  of  the  other  obligants,  and  that  they  were  en* 
titled  to  plead  retention  or  compensation — Bill  of  suspensbn 
passed,  p,  285. 

■  Damages — Toll  dues  being  let  under  the 

condition  that  no  suspension  or  stay  of  diligence  should  be 
competent,  on  the  ground  of  compensation,  counter  claims 
or  otherwise;  and  a  bill  of  suspension  of  a  charge  for  the 
tack-duty  being  presented,  on  the  ground  of  damages  sustained 
by  the  road  not  being  properly  completed  in  terms  of  the  Sta- 
tutes— Bill  of  suspension  refused,  though  consignation  was 
offered,  and  a  summons  of  damages  had  been  raised,  p.  67. 

See  Executor,  LantUord  and  Tenant. 


RETURN,  CLAUSE  OF— See  SubstUuie  and  CondUional 
Institute. 

REWARD— See  Informer. 

RIVER,  OBSTRUCTION  OF— Interdict— Circumstances 
in  which  a  party  baring  obtained  the  consent  of  his  neighbour- 
ing proprietor  to  extend  a  proposed  building  a  certain  distance 
into  the  bed  of  a  river  which  divided  their  properties,  and  the 
building  having  been  made  to  project  beyond  the  stipulated 
limit — Interdict  granted  against  the  farther  progress  thereof, 
and  the  same  ordered  to  be  removed,  in  so  far  as  it  exceeded 
its  assigned  boundary,  p.  77. 

ROAD  ACT— See  Turnpike. 

ROAD  TRUSTEE— Liability  offer  Penalty,  p.  380. 

ROBBERY — Circnmatances  in  which  concussion  to  pay 
debt  not  held  robbery,  though  struggle  between  parties,  p.  6. 


SALE*- Circumstances  in  which  found,  that  a  party  who  bad 
taken  delivery  of,  and  used  a  quantity  of  fruit,  was  not  there- 
after entitled  to  a  deduction  from  the  price,  on  account  of 
some  of  the  casea  in  which  the  fruit  was  deposited  being  of 
a  smaller  siie  than  the  rest,  p.  66. 


nv 


INDEX. 


S  ALE«-Aliandonnient-^Diimages^Tbe  purcbaseni  ofherititble 
subjects  under  mtssive-ltttert  bariiig  been  seqiiestmted  ;  and 
tbe  trastee  bavinfr  intimated  to  the  sellers  tbat  he  abandoned 
the  purchase ;  and  the  seHers  having  thereupon,  without  con- 

-  suiting  any  party,  sold  the  property  by  auction  JFor  greatly  less 
than  the  stipulated  price — Held  the  sellers  cannot  thereafter 
claim  damages  for  non- implement  of  tbe  bargain,  p.  206. 

See  Warrandice. 

SALE  OF  ENTAILED  ESTATE— 8eo  Statute  42  Oe<k 
III.  c.  116. 

SALE,  POWER  OF--See  Heniahle  Bond. 

SALE  OP  TEINDS— See  Teindi, 

SALMON  FISHING— Suspension  and  Interdict— t^here  « 
geoeral  interdict  bad  been  granted  against  tbe  ube  of  fixed 
machinery,  or  any  other  mode  of  catching  salmon  than  by  net 
and  coble,  tbe  Court — on  an  application  to  have  the  interdict 
made  more  specific,  to  the  effect  of  prohibiting  tbe  use  of 
stretched  or  stentcd  nets,  over  and  aimve  the  gi-neral  prohibi- 
tion— granted  a  verdict  in  the  terms  craved,  p.  495. 

SANCTUARY— See  Abbey, 

S A  SINE  being  taken  after  the  term  limited  by  the  Chancery 
precept  on  which  it  proceeded,  and  tbe  word  **  Octo,'*  descrip- 
tive of  the  year  of  God  and  also  of  tbe  King's  reign,  lieing 
written  on  erasures,  as  well  as  tbe  figure  '*8'*on  the  back 
thereof — Held  the  sasine  is  null,  p«  129. 

— .— — ^  first  entered  in  the  minute-book  of  the  Register  of 
Sasines*  held  preferable  to  a  sasine  (of  a  subsequent  date) 
entered  in  tbe  minute-book  on  tbe  same  day  and  buur,  and 

-  recorded  immediately  after  it  in  tbe  register,  p.  248. 
>See  BroMuret  Heritable  Borsd, 


'  SAVINGS  BANK^See  Juntdietion. 

SCHOOLMASTER— See  Jurisdiction. 

SEMIPLENA  PROBATIO— Oatbin  Supplement— Plater- 
nity— i/ircumstances  which  held  to  amount  to  a  aemipletia 
probatiot  so  as  to  entitle  a  party  to  depone  iu  supplement  in 
tbe  question  of  tbe  paternity  of  a  natural  child^  p.  138. 

'  See  Proof, 

SEPARATION,  CONTRACT  OF—Terce— Jus  Re- 
lictae — See  Husband  and  Wife. 

SEQUESTRATION— Bankrupt— A  title  completed  in  the 
person  of  a  bankrupt,  with  tbe  view  of  accresctng  to  a  cre- 
ditor in  an  heritable  bond,  held  ineffectual,  in  respect  the 
bankrupt  neither  bad  granted  nor  could  grant  a  mandate,  p. 
875. 

Composition,  p.  12.1. 

Effect  of  Trustees  lofeftment  in — 

See  Legacy. 

Question,  whether  a  party  be  liable  to 

sequestration,  is  preliminary,  p.  45. 

—ACCOUNT  OF  EXPENSES  IN 


— See  Bankrupt, 


•EXPENSES  OF— See  Bankrupt. 

— — OF  LAND   ESTATE— Circum- 

stances  in  which  awarded,  p.  117. 
OATH  IN—See  TiHeto  Pursue. 

PERSONAL  OBJECTION  TO 


TRUSTEE  iN-^See  Bankrupt. 

-Trustee —  1.    Circumstances   which 


held  sufficient  to  prove,  that  a  creditor's  claim  was  ranked  in 
a  sequestration,  and  therefore  tbat  the  trustee  was  liable  in 
payment  of  a  dividend  declared  from  the  estate.  2.  Held 
that  the  trustee  vras  personally  liable  for  the  expenses  of  dis- 
cussing tbe  above  question ;  and  remit  made  to  the  Lord  Or- 
dinarv  to  hear  parties  farther  as  to  a  claim  for  penal  interest, 
and  the  expenses  of  tbat  branch  of  the  discussion,  p.  384. 

WAKENING  OF— See  Waketiinp. 

See    jigent    and    Cfientt    Bankrupt, 


Heritable  Cnedilor,  Jurisdiction,  Muitiplepoinding,  Process, 
.Title  to  Insist,  Trust. 
SE RV ICE  —  Brieves  —  Competition  of— Process—  Proof- 
Circumstances  in  whicb  A.  having  served  heir  to  an  intestate ; 
and  B.  and  C.  having  thereafter  served  heirs-portioners  (as 
nearer  relations)  to  the  same  party;  and  mutual  reductions  of 
these  services  being  brought;  and  the  reduction  at  B.  and 
C.*s  instance  having  been  sisted,  and  a  supplementary  proof 


and  conjunct  probation  having  been  allowed  in  the  other  r. 
duction — Held  that  B.  and  C.  had  established  tbeir  pro- 
pinquity,-i>an  entry  in  the  register  of  burials,  of  the  age  of 
one  of  their  ancestors  at  the  time  of  bis  death  (which,  if 
correct,  must  have  defeated  their  claim)  being  considered  to 
be  erroneous,  and  therefore,  tbe  reaaons  of  reduction  is  tbe 
action  at  A/s  instance  repelled,  p.  26S. 

SERVICE^PrDccm— Statute  I  and  2  Oeo.  IV.  c.  a&ser. 
1 )— A  brief  of  service  being  advocated  and  remitted  to  tbe 
junior  Lord  Ordiiwry,  the  latter  cannot  remit  to  the  SberiiT, 
though  the  opposition  of  the  competing  claimant  be  widi- 
drawn,  p.  492. 

i REDUCTION  OF~Proof— In  a  redortion 

of  a  service  obtained  in  an  advocation  of  competing  brieves,  tbe 
Court  refused  to  allow  the  pursuer  to  adduce  new  evidence, 
before  trying  the  merits  of  the  case  upon  tbe  import  of  tbe 
proof  already  taken,  and  upon  which  tbe  verdict  of  tbe  jury 
liad  proceeded,  and  was  challenged,  p.  469. 

See  Process. 


SERVITUDE-Clause- Circumstances  in  which  a  party 
held  boundr  under  bis  feu-contract,  to  form  a  cart  entry 
tliroHgb  his  grounds,  and  to  connect  it  by  a  passage  with  au* 
other  plot  of  ground,  p.  464. 

**    '  StilUcide. — Ctrcumstancee  in  which  held  (af- 

firming the  judgment  of  the  Court  of  Session),  tbat  a  party 
bad  a  right  of  eavesdrop  aloQg  a  certain  boundary  wall,  p. 
449. 

■    »  See   Title  to  Pursue^    Reparmiion,  Warns- 


dice. 

SHIP— See  Charter^ Parlt/. 

SliNGULAR  SUCCESSOR^ See  Scat  Burden,  PemuL 
Exception. 

SIST— See  Process. 

SLANDER,  PRIVILEOED^Ltbel^Creditore  under  a 
depending  process  of  sequestration  having  resisted  a  proposal 
of  composition,  on  the  ground  of  what  they  alleged  to  be  tnu- 
dulent  practices  in  tbe  bankrupt,  in  contracting  his  debts  and 
disposing  of  tbe  goods  furnished  to  him  ;  mid  having  eodn. 
voured  to  obtain  the  concurrence  of  other  creditors  hi  tbe  o})« 
position,  by  writing  to  them  their  vtews  of  the  alleged  frauiiu- 
dulent  practices ;  and  an  action  of  damages  for  defaniatiot 
having  been  brought  at  tbe  instance  of  tbe  bankrupt  agaibt: 
the  opposing  creditors  and  their  agent,  on  tbe  ground  thlit  tee 
charges  made  and  circulated  by  the  defenders  were  false,  mili- 
eious  and  calumnious — Circumstances  in  wbicb  verdict  found 
for  tbe  defenders,  p.  515. 

■r  Proo^Circumstances  in  which  a  party  ham; 

died  suddenly,  and  there  having  been  an  erroneuus  report  tint 
tbe  pursuer  had  poisoned  bim-^Held  not  proved  that  thedts 
fender,  who  bad  repeated  tbe  report*  was  tbe  author  o(  it, « 

.  that  she  bad  falsely  and  maliciously  slandered  the  pursufrr 
and  tlierefore  an  action  of  damages  againat  ber  disAiiRd, 
with  ezpensesy  p.  881. 

' WRITTEN,  — Damages—  Circum«taiKvs  ia 


which  a  party  having  posted  another  in  a  public  coffce-faootet 
aa  a  coward  and  soouodrel,-  and  afterwards  drculsted  a  primed 
statementf  justifving  bis  having  done  bq,  which  contaiix4 
iiyvrious  insinuations  against  the  pursuer,  as  being  tbe  viiter 
of  certain  anonymous  Tetters  therein  referred  to,  wis  fousi 
liable  in  damages,  which  the  jury  assessed  at  X700,  p.  51i 

SMALL  DEBT  ACT— See  Jitritc/idum. 

SOCIETY,  FRIENDLY— Vested  Right— -Jurisdirtio^- 
Statute — A  friendly  society,  established  under  the  33d  Gt^  HI* 
c.  54,  having  remodelled  its  rules  conforonalily  to  the  exi»iii| 
Act,  10  Geo.  IV.  c.  56,  and  having,  by  the  amended  rsev 
reduced  tbe  annuity  to  widows  from  j£lO  to  ^4,  and  dedarr^ 
that  all  disputes  which  might  arise  between  the  soder;  i&'J 
individual  members  and  their  representatives,  should  ier* 
ferred  to  arbitration — Held,  in  a  question  with  a  r^n 

,  whose  husband  had  died  before  the  adoption  of  tbe  new  n'«% 
1.  That  she  was  entitled,  as  a  creditor  of  tbe  society  bari't 
a  vested  right,  to  payment  of  an -annuity  of  jCIO,  in  icn&« 
the  original  rules.  2*  Tbat  she  was  not  bound  to  submit  ixf 
claim  to  arbiuntion,  p.  81.  I 

ofi>^^ 


Title  to  Fursue-^Foutteen  members 


INDEK. 


SUCTI 


Btock  company  or  society,  consisting  of  seventy-five  menabersy 
bftvingbrottglit  an  action  for  damages,  on  the  ground  that  the 
defender  had  illegally  poinded  and  sold  goods  lielonging  to  the 
Bodetyi  in  virtue  of  diligence  raised  on  a  hill,  granted  without 
authority* by  the  maiiagfr  and  treasurer  of  the  society^-Prell- 
minary  defence  sustained,  that  the  pursuers  had  no  suflSdent 
title  to  pursue ;  and  amendment,  to  the  effect  that  the  society 
had  been  dissolved,  refused  to  be  admitted,  p.  69. 

BOCIETY— See  Titieto  Pursue. 

SOLDIERr-See  Kxclysive  Pnmlege. 

SPECIAL  QUESTION^-Ranking  of  Creditors  of  Monk- 
ripfr,  p.  436. 

SPULZIE— See  Pretcripthfik 

STAMP— Held  that  the  co-obligants  in  a  cash-credit  bond 
were  not  entitled  to  object,  in  the  face  of  the  doqueted  aiid 
certified  accounts,  that  the  drafts  bad  been  issued  and  paid  in 
circumstances  which  did  not  entitle  them  to  the  exemption  in 
the  stamp  act,  p.  200. 

■ .  Cautionep'^A  hoo9e  being  let  for  a  year  by  written 

missives,  which  stipulated  that  the  tenant  should  find  caution 
for  the  rent — Held  that  the  relative  cautionary  obligation 
must  be  stamped,  p.  8. 

Promissory- Note   -^     An  unstamped  holograph 


writing,  acknowledging  receipt  of  *•  £^S5  Sterling,  which  I 
shall  pay  when  called  for** — Held  to  be  a  promiasory-notey 
and  null  under  the  stamp  laws,  p.  1 14. 

See  Cauiioner^  Promittory-'Note. 


STAl  UT£,    I56S.  c.  68— See  rtshingM. 

,  ■■    1563,  c.  76,  and  157*2,  c.  54— See  Xirk. 

. 1579,  c.  81-^Spulsie — See  Pmetiption, 

1594,  c.  220— See  JgnU  and  Client,  Res  Judi* 


cola* 


1617,  c.  3— See  Kvk. 

1617,  c.  12— See  Warrandiee. 

1621,  c.  18— See  i/anitrupf,  RedtiCtion,  Trust- 


Deedt  Reduction  of* 

■' 1681,  c.  24— See  Heir- Apparent. 

1621,  c.  18;    1696,  c.  5;  54th  Geo.  III.,  c. 


137 — See  Bankrupt* 

1669,  c.  9— See  Prescription*, 

• — 1681,  c.  5*— See  Holograph  ObUgalion^ 

1696,  c.  5^See  Bankrupt,  Heritable  Bond. 

1696,  c.  25— See  Blank  Writ. 

1695.  c.  24 — See  Representation, 

^24  Geo.   II.  c.  40,  sec.  12— See  Tippling  Act. 

-33  Geo.  III.  c.  54,  and  10  Geo.  IV.  c.  56— 


See  Society* 


-42d  Geo.  lit,  c.   116,— Entail— Sale— Fraud 


—I.  Held,  in  a  reduction  of  a  sale  of  part  of  an  entailed  estate 
for  redemption  of  the  land-tax,  not  to  be  relevant  to  reduce 
the  title  of  an  onerous  purchaser,  Ist,  That  the  original  pro- 
ceedings in  relation  to  the  sale  of  the  landa  might  have  been 
collusive.  2il,  That  the  next  substitute  heir  of  entail  was,  at 
the  time  of  the  sale,  a  minor,  and  residing  in  a  foreign 
country ;  intimation  of  the  petition  to  the  Court  for  a  war- 
rant to  sell  the  lands  having  been  made  to  the  next  substitute 
heir  of  entail  of  lawful  age,  and  resident  in  Great  Britain.  Sd, 
That  at  the  date  of  the  warrant  of  aale,  the  upset  price,  at 
which  the  lands  were  exposed,  was  not  fixed  by  the  C/Ourt, 
but  left  blank  in  the  articles  of  roup;  the  Court  having  ap- 
proved of  the  nomination  of  a  trustee,  whom  they  authorised 
to  fix  the  upsiet  price.  4tfA,  That  it  was  not  stated  in  the  peti- 
tion, either  that  the  lands  proposed  to  be  sold  (which  exceeded 
the  value  of  the  land-tax)  could  not  he  divided  without  loss, 
or  that  the  sale  of  the  whole  would  be  more  eligible  than  of 
an  adequate  part  only,  in  respect  it  was  to  be  inferred  from 
the  circumstances  set  forth  in  the  petition,  that  the  fact-was 
so,  and  that  the  same  fact  was  also  deducible  from  the  proof 
adduced.  5<A,  That  the  price  for  which  the  landa  were  origi- 
nally bought  had  not  been  paid  by  the  statutory  trustee  into 
the  Bank  of  England  before  granting  a  disposition  to  the  pur- 
chaser. 6/A,  That  it  was  not  relevant,  per  jr,  (supposing  the 
whole  other  proceedings  to  have  been  regular)  to  infer  a  statu- 
tory nullity,  that  the  sale  was  not  reported  to,  or  approved  of 
|)y  the  Court,    fi.  Held  that  the  provisions  of  the  Statutes, 


54th  Geo.  III.,  c.  173^  sec.  12,  and  57th  Geo.  III.  r.  100, 
sec.  25»  were  not  applicable  to  the  case  of  a  fundamental  error 
in  the  execution  of  the  Statute,  42d  Geo.  III.  c.  116,  p.  ilS. 
STATUTE— 54  Geo.  III.  c.  187,  sec.  4— See  Pending. 

54  Geo.  IIL  c.  187,  sec.  6^See  Rmtking  and 


Sale. 
Pursue. 


54  Geo.  III.  c.   ld7-**See  Bankrupt,  Title  to 

-54  Geo.  III.  c.  170-^See  Burgh  RoyaL 

.55-Geo.  III.  c.  IX^^e  Jurisdiction. 

-55  Geo.  IIL  c.  184 — See  Stamp. 

-56  Geo.  HI.  c  67— See  £*clusive  Pnmlege. 

■^9  Geo.  II  r.  c  62— See  Jurisdiction. 

■59  Gea  III  c.  1 16.  and  7  Geo.  IV.  c  108-» 


Charity  Workhouse — Water  Clompany-^  Circumstances  in 
which  held,  that  the  Edinburgh  Water  Company  were  not 
entitled  to  levy  rates,  under  59  Geo.  III.  c.  1 16^  and  7  Geo. 
IV.  c.  108,  from  the  Edinburgh  Charity  Workhouse,  for 
supplying  the  establishment  with  water,  p.  286. 

"  »1  and  2  G<;o  I V.  c.  38,  sec  1 1 — See  Seroiee* 
5  Geo.  IV.  c.  74 — See  Landlord  and  T^emtmt* 
-6  Gko.  IV.  c.  120,  Amendoient  of  JUbel  under 


•^See  Process. 


petencyqf. 


•Q  Geo.  IV.  c.  190,  sec.  40— See  Appeai,  Com* 


-6  Geo.  IV.  c.  120,  see.  42— Interim  F 


^--See  Su^^nsion. 

6  Gea  IV.  c.  129 — Combination  Lawa^-Com. 


plaint— Warrant  of  Imprisonment — A  petition  being  present* 
ed  to  the  Justices  of  Peace*  under  the  Statute,  6  Geo.  iV. 
c.  129,  for  warranty  de  piano,  to  apprehend  a  party  for  trial 
under  the  Statute;  and  the  party  being  convicted  and  im- 
prisoned—the C!ourt  suspended  the  sentence  and  wanrant 
simplieiter,  in  reapect,  1st,  That  the  petition  and  atatntory 
oath  were  not  ^ated.  2d,  That  the  warrant  for  apprehension 
was  signed  only  by  one  Justice.  3d,  That  a  certified  copy  by 
the  clerk  of  Court,  of  the  warrant  of  imprisonment,  granted 
on  conviction,  was  alone  put  into  the  hands  of  the  jailor, 
which  was  no  sufficient  authority  for  incarcerating  the  party 
convicted,  p.  190. 

■■ 7  and  8  Geo.  IV.  c.  112,  sec.  6^— See  Pcm 


licet 


9  Geo.  IV.  c  58— See  Jurisdiction. 
-10  Gea  IV.  e.  56— See  Jurisdiction. 
-CONSTRUCTION  OF— See  PoHee. 


STILLICIUE— See  Servitude. 

STIPEND,  AUGMENTATION  OF— See  Warrandice 

STIFEND^See  Teinds. 

STREAM— See  Reparation,  Title  to  Pursue. 

SUBMISSION- Froce8»— A  party  having  kept  np  variooa 
stepa  of  a  submission,  and  the  Sheriff  having  decerned  against 
him  for  delivery,  at  the  suit  of  the  other  party  in  the  submis* 
sion,  who  had  been  authorised  by  the  arbiters  .to  apply  to  the 
Judge  Ordinary-^the  Court,  in  an  advocation,  remitted  jnn* 
pticiter,  and  refused  to  conjoin  the  advocation  with  a  reduction 
of  the  submission,  p.  40i. 

Suspension  and  Interdict— 'Process-^ Cir- 


•^^m^^^ttm 


cumstances  in  which  a  party  having  brought  an  action  of  de- 
clarator, to  have  it  found  that  a  submission  waa  nnll ;  and 
having  appealed  to  the  House  of  Lords  against  certain  inter- 
locutors refusing  in  the  meantime  to  suspend  the  proceedings ; 
and  having  then  presented  another  bill  of  suspension  and  in- 
terdict, but  during  the  dependence  having  withdrawn  the  ap- 
peals—Bill refused,  with  expenses,  p.  4S^ 

See  Arbitration,  Curator  Bonis. 


SUBSTITUTE  AND  CONDITIONAL  INSTITUTE 
—Clause^  Destination— A  party  having,  in  bis  daughter's 
antenuptial  contract  of  marrisge,  disponed  an  estate  to  her 
and  her  husband  in  conjunct  fee  and  liferent,  for  the  husband's 
liferent  use  allenariv,  and  after  their  death  to  a  certain  series 
of  heirs ;  whom  failing,  to  return  to  the  granter,  his  heirs  and 
asajgneea,  but  without  any  prohibition  againat  alienation,  and 
without  resolutive  or  irritant  clauses— Held  that  a  mortis  eausst 
conveyance  by  the  last  of  the  specified  series  of  heirs  (who 
died  without  issue)  is  not  reducible  at  the  instance  of  the 


XXTll 


muEX. 


.  ociginaldi9|Hmer*8  heir-at>law,  as  in  prejudice  06  tbe  clause  of 

■  return,  and  therefore  vitra  vires  of  the  granter,  p.  129. 

SUBSTITUTE  AND  INSTITUTE— See  Entail. 

SUMMONS— See  In/romtfjrion,  Relevancy. 

SUNDAY-^ See  MtuUfr  anel  Servant. 

SUPERIOR  AND  VASSAL— 1.  A  vassalin  a  feu-charter 

<  it  DOit  entitled  to  renounce  tbe  feu,  without  tbe  consent  of 
the  fiuperior.  2.  The  vassal  is  personally  bound  to  the  su- 
perior for  payment  of  the  feu-duties,  p.  107. 

, Composition  —Interest— 

A  vassal  having  agreed  to  take  an  entry,  but  not  having  taken 
up  the  charter  after  it  was  executed ;  and  tbe  superior,  after 
irritating  the  feu -right,  ob  non  Moluium  cnnonem,  being  found 

-  entitled  to  payment  of  the  composition  for  an  entry,  but  not 
to  arrears  of  feu-doty — Held,  I.  That  interest  was  due  on  the 
composition  from  tbe  date  of  tbe  charter.    2.  That  the  supe- 

.  rior  not  having  in  the  record  claimed  the  rents  from  the  date 
of  the  decree  of  irritancy,  but  only  the  arrears  of  feu-duties  ; 
and  the  vassal  not  having  stated  an  alleged  claim  of  compcn- 
sation,  these  claims  could  not  be  determined  in  the  present 
action,  p.  280. 

-Non- Entry  —  A  superior 


having  entered  into  an  agreement  with  his  vassals,  which  was 
brought  under  reduction  by  them  as  ultra  vtrft— Held  that  the 
vassals  are,  notwithstanding,  bound  to  take  an  entry,  under  the 
declaration,  that  if  the  agreement  should  be  sustained,  the  supe- 
rior should  be  bound  to  give  a  new  entry  at  his  own  ex- 
pense, p.  140. 

.Prescription— Interruption 


.  —Title— A  proprietor,  who  held  of  tbe  Prince  of  Scotland, 
having  granted  a  feu  in  1721,  to  be  held  of  himself;  and  tbe 
heir  of  the  vassal  having,  in  1742,  obtained  decree  of  tinsel 
of  superiority  against  the  heirs  of  the  superior,  and  thereupon 
obtained  an  entry  from  the  Crown,  and  conveyed  the  lands, 
with  a  Crown  holding,  to  a  third  party,  who,  as  well  as  his 
successors  from  1742  downwards,  completed  their  titles  by 
charters  and  sasines  as  Crown  vassals ;  and  the  heir  of  the 
original  superior  having,  on  the  other  hand,  completed  his  title 
to  the  superiority  in  1 775  by  trust-bond,  charge  to  enter  (which 
erroneously  described  him  as  sole  heir,  in  place  of  heir- 

>  portioner),  adjudication,  Crown  charter  and  sasine ;  and  his 
disponees  having  raised  a  processof  declarator  of  non-entry  and 
roaills  and  duties  against  the  vassals  in  1776,  and  been  enrolled 
as  freeholders  in  1780;  and  the  heirs-portioners  of  the  ori- 
ginal superior  having  expede  a  correct  service  in  1791, 
and  joined  in  a  conveyance  by  the  last-mentioned  dtsponees 
to  parties  who  made  up  titles  under  the  Crown  in  1799,  and 
were  thereupon  enroUed  as  freeholders ;  and  their  successors 
having  wakened  tbe  declarator  of  non-entry  and  maills  and 
duties  in  1804,  and  again  in  1824 ;  and  having,  in  1829,  brought 
a  reduction  of  the  titles  completed  by  the  vassals  under  the 

-  Crown — action  of  dechinitor  of  non-entry  dismissed,  in  respect, 
'  from  the  deduction  of  propinquity  in  the  charge  given  on  tbe 

trust-bond  being  erroneous,  the  title  libelled  on  in  the  deela- 

.  rator  wae  defective ;  but  held  that  the  said  action  was,  when 

taken  along  with  the  freehold  enrolments,  sufficient  to  interrupt 

-  prescription,  and  therefore  the  titles  made  up  by  tbe  vassals 
under  the  Crown  reduced,  and  the  successor  of  the  original 

.  superior  found  to  have  right  to  the  superiority,  and  that  the 

'  lands  had  been  in  non-entry  since  the  death  of  the  first  singu- 

.  lar  successor,  who  had  entered  with  the  Crown  while  the  par- 
ties against  whom  the  decree  of  tinsel  was  obtained   were 

•  alive ;  and  decree  given  for  the  arrears  of  feu-duties  from  a 
certain  period  (subsequent  to  which  alone  they  were  concluded 
for),  but  found  that  no  interest  was  due  on  the  arrears, 
p.  271. 

SURPRISE— See  Jury  Tnal, 

SUSPENSION  AND  LIBERATION— Caution— Special 
Case,  p.  899. 

SUSPENSION— Circumstances  in  which  bill  of  suspension 
passed  of  a  charge  upon  a  cash-credit  bond,  p.  285. 

■     Circumstances  in  which  party  reponed  in, 


p.  355. 


of  suspension  refused,  p.  280. 


Bill  of  Exchange— Special  case,  where  bill 


SUSPENSION— CauHon,  p.  74. 

— — — ^  Caution —Circumstances  in  which  Wll  of 
suspension  being  refused  in  respect  of  no  cantion,  remit  made 
to  consider  the  sufficiency  of  the  bond  now  lodged,  p.  270. 

Caution — Process — Circumstances  in  which 


arrestments,  alleged  to  be  collusive,  having  been  withdrawn 
after  a  suspension  had  been  presented — the  Court  remitted  to 
pass  tbe  bill«  to  try  tbe  question  of  expenses,  although  it  wm 
alleged  that  the  caution  found  in  the  Bill- Chamber  (which  bad 
not  been  objected  to)  was  insufficient,  p.  500. 

Competency  of — Expenses —  It  is  incom- 


petent to  suspend  a  charge  for  tbe  expenses  in  an   Inferior 
Court  decree,  although  a  reduction  has  been  raised,  p.  236. 

„— Competency  of —  Interim    Possession  — 

Statute,  6  Oeo.  IV.  c.  120,  sec.  42— An  advocation  being 
presented  at  tbe  commencement  of  the  long  vacation,  of  a 
judgment  of  the  Sheriff,  finding  certain  parties,  petitioners, 
entitled  to  inspection  of  documents  over  which  a  right  of 
hypothec  was  claimed ;  and  the  Sberifif  having  thereafter,  on 
an  application  under  the  42d  section  of  the  Judicature  Act, 
found  the  petitioners  entitled  in  the  meantime,  and  until  the 
issue  of  the  cause,  to  inspection  of  tbe  documents,  on  finding 
caution  in  certain  terms — Bill  of  suspension  of  a  charge  on 
this  last  judgment  passed,  and  sist  continued  tiH  the  questioa 
should  be  discussed  on  the  expede  letters,  p.  216. 
—— «  Process — tJusband  and  Wife — Circom- 


stances  in  which  a  busband  being  decerned  against  by  the 
Sheriff  to  deliver  certain  trifling  paraphernal  articles  to  h» 
deceased  wife*s  next  of  kin  (without  regard  to  his  allegation 
that  these  were  liable  for  the  funeral  expenses),  and  also  to 
pay  £7t  lOs.  of  expenses  of  process ;  and  having  raised  a  re- 
duction of  the  Sheriff's  decreet,  and  presented  a  bill  of  sus- 
pension and  liberation,  so  far  as  regarded  tbe  expenses  for 
which  he  had  been  imprisoned — Tbe  Court  remitted  to  pass 
tbe  bill  on  juratory  caution,  p.  176. 

See  Decree  in  Abstenee,   Erpennes,  Juris'tiC' 


lion,  Oath  of  Referencep  Procesff  Procets-Caplion,  Res  Judicata^ 
Salmon  Fishings. 
SUSPENSION,  COMPETENCY  OF  SECOND  BILL 

^__  c An  Pfocess 

SUSPENSION  OF  CHARGE  ON  BILL  FOR  WANT 
OF  BONA  FIDES— Special  case  of.  p.  499. 

SUSPENSION  OF  DECREE  BY  DEFAULT— See 
Process, 

SUSPENSION  AND  LIBERATION, COMPETENCY 
OF — See  JnritdicHon, 

SUSPENSION   OF  SMALL  DEBT  DECREE— See 

Jttriattiction. 
SUSPENSION  AND  INTERDICT— See  Common  Pi^ 

l^riif^  Salmon  Fiy/ting,  Process. 
SUSPENSION    AND    LIBERATION— See    Dilisence^ 

Master  and  Servant* 


TACIT  RELOCATION— See  LocalUy. 

TAILZIE— See  Eniaif,  Legacy. 

TEINDS — Sale — Circumstances  from  which  it  was  inferred, 
in  a  sale  of  lands,  that  the  teinds  pertaining  thereto,  and  held 
by  the  seller  upon  a  personal  title,  were  also  intended  to  be 
conveyed,  although  no  express  menrion  of  teinds  was  made 
either  in  tbe  missives  of  sale  or  relative  disposition,  p.  382. 

■ Stipend  —  Augmentation  —  Glebe  —  A  minister 

being  in  possession  of  a  glebe  from  which  he  derived  income  to 
an  unusual  extent— Held  that  this  circumstance  ought  to  be 
taken  into  account  in  fixing  what  was  a  proper  augmentation 
of  his  stipend,  p.  365. 

Stipend— Relief— Circumstances  in  which  A.  bav- 


ing  excambed  lands  with  B.  (who  was  the  titular  of  the  teinds) ; 
and  A.  having  bound  himself  to  psy  to  B.  a  sum  for  victual 
and  money  teind— Held  (affirming  the  Judgment  of  tbe  Court 
of  Session),  that  tbe  teind  duty  had  been  imposed  as  a  burden 
to  equalise  tbe  exchange  of  the  lands,  and  was  not  considered 
as  tree  teinds,  so  as  to  be  liable  to  be  allocated  upon,  primo 
hcof  fur  the  stipend  passable  by  A.,  p.  447. 


INDBX. 


XKTttl 


TEINDS— Valuation— Proving  of  Tenor— Special  Case,  p. 
355. 

See  LocaWi/, 

T  E  N  D  E  R—  See  Erpenses, 

TERCE — Approbate  and  Reprobate — A  wife  wbo  bad  signed 
a  postnuptial-contract,  by  wbieb  ber  baMwnd  agreed  to  infeft 
ber  ill  certain  lands  in  securitj  of  an  annuity,  and  to  pay  ber  a 
certain  provision  in  the  event  of  ber  survivance,  beld  not 
barred  from  repudiating  tbe  deed  and  claiming  ber  teree,  al- 
though ber  agent  bad  passed  infeftment  in  ber  favour  after  (be 
decease  of  ber  husband,  who  bad  more  than  exbansted  tbe 
value  of  the  lands  by  other  heritable  securitiea,  p.  229. 

■  See  Husband  and  Wife, 

TEST— See  Jvriidielion, 

TESTAMENT— See  Executor,  Liability  of. 

THEFT— Breach  of  Trust— Libel—  Relevancy—  Held  rele- 
vant to  infer  theft,  that  a  panne),  being  then  a  porter  in  the 
employment  of  a  steam-boat  company,  bad  received  from  the 
master  of  one  of  tbe  steam^boats  certain  letters,  he.  to  deliver 
to  persons  to  whom  they  were  addressed,  and  particularly,  a 
aufn  of  money  to  deliver  to  a  person  named,  and  that  tbe 
pannel  bad  then  and  there  theftuously  taken  possession  of, 
and  appropriated  the  same,  p.  19& 

TIPPLING  ACT— Statute,  24  Geo.  II.  c.  40,  sec.  12— Ac- 
count, Settled — The  Lord  Ordinary  having  decerned  for  tbe 
balance  of  a  doqueted  accoant  for  furnishings ;  but  tbe  defen- 
der having  averred  tn  the  record,  and  offered  to  prove  that 
several  of  the  items  of  tbe  account  were  for  spirits  under  tbe 
value  of  20s, — tbe  Court  remitted  to  receive  proof  of  tbe 
allegation,  p.  223. 

TITLE — Confirmation — A  party  wbo  acquired  subjects  hold- 
ing of  the  Crown,  which  bad  passed  through  several  base  In- 
feftments,  having  completed  bis  title  by  Crown  charter  of 
adjudication  in  implement  and  sasine  tbereon,  but  without 
confirming  tbe  base  infeftments,  beld  tbe  title  is  inept,  p.  229. 

. See  Heritable  Bond* 

TITLE  TO  EXCLUDE— A  decree  of  certification  contra 
non  f>rodvcta  being  obtained  against  a  pupil  in  an  action  of 
simple  reduction  of  bis  father's  disposition  and  sasine,  brought 
on  the  ground  of  the  disposition  having  been  granted  in  trust, 
without  value,  to  defraud  tbe  grantor's  creditors;  and  an  action 
of  reduction -improbation  being  thereafter  brongbt  of  the  dis- 
position and  sasine  on  the  same  grounds,  with  the  additional 
ground  of  forgery,  tbe  summons  in  which  was  taken  to  see  by 
a  procurator  for  the  pupil,  and  the  production  satisfied,  and 
decree  in  terms  of  the  libel  pronounced,  because  of  no  farther 
appearance ;  and  the  pupil  having  no  tutors  or  curators, — and 
no  tutor  ad  litem  having  been  appointed  to  bim  in  either 
action;  and  a  reduction  being  brought  of  these  two  decrees, 
and  of  the  titles  following  thereon  upwards  of  forty  years 
afterwards,  at  the  instance  of  the  heirs  of  the  pupil>^Held 
that  these  decrees  did  not  form  a  valid  title  to  exclude,  in  re- 
spect,— L  That  they  were  to  be  held  as  decrees  of  certifica- 
tion or  reduction  pronounced  in  absence.  2.  That  suek 
decrees  were  liable  to  be  opened  up  at  any  time  within  tbe 
period  of  the  long  prescription,  and  that  tbe  personal  citation 
of  tbe  pupil  was  no  bar  to  a  reduction  after  bis  death.  8. 
That  the  minority  of  the  parties  in  right  for  tbe  time  to  chal- 
lenge tbe  decrees  fell  to  be  deducted  from  the  period  of  pre- 
scription; and  4.  That  the  various  sales  and  transferences 
which  had  be^n  made  to  singular  successors  (against  those  of 
whom  in  possession  tbe  reduction  was  directed)  did  not  bar 
the  action,  p.  295. 

See  Decree  in  Jbtence, 

TITLE  TO  INSISTT-Bankrupt— A  party  under  trust  bav- 
ing  raised  an  action  at  bis  own  instance,  which  was  objected 
to  on  the  ground  that  he  bad  no  title  to  insist — the' trustee  was 
ordained  to  state  whether  be  choae  to  insist  in  the  action  or 
not,  p.  418. 

■'   '     '  '        S*e  Bankmpt, 

TITLE  TO  PURSUE— Bankrupt— Personal  Exception— 
A  party  having  brought  an  action  for  tbe  value  of  goods  said 
to  have  been  carried  away  from  his  premlsea,  and  having,  since 
tbe  abstraction,  been  sequestrated  and  discharged,  on  payment 
of  a  composition— Held,  1.  That  the  discharge  reinvested  bim 


with  tbe  right  to  pursue.  2.  Tbat  (there  being  no  allega- 
tion of  fraud)  biis  omission  to  state  the  claim  in  the  state  of 
his  affairs,  verified  by  bis  oath  in  the  sequdst ration,  Vk^w  no 
persional  bar  to-hts  insiMtin^  in  tbe  action,  p.  234^ 
TITLE  TO  PURSLfJEl— Partnership— Jurisdiction— Arrest- 
ment— Action  sustained  against  a  foreign  company,  although 
both  the  summons  and  tbe  diligence  of  arrestment  fiurisdic- 
tionit  JUttdandof  causaj  on  which  it  proceeded,  were  directed 
against  tbe  company  alone,  and  not  against  the  individual  part- 
ners, p.  51. 

^  — Society — Process  —  Circumstancea 

in  which  action  at  the  instance  of  preses  and  treasurer  of  a 
building  society,  to  which  the  other  members  were  sisted— ^ 
Held  not  objectionable,  on  ground  of  change  of  instance,  or 
defect  in  title  to  pursue,  p,  90. 

Stream — Servitude —  Reparation — 


I.  A  common  author,  wbo  was  admitted-  on  record  to  have 
been  proprietor  of  a  stream,  having,  in  1815,  feued  to  A. 
grounds  on  botb  bunks,  but  extending  farther  down  tbe  north 
than  the  south  bank ;  and  having,  in  1830,  feued  to  fi.  a  mill, 
divided  from  the  soolh  bank  by  about  twenty  feet  of  ground 
(which  bad  been  let  on  long  lease  by  the  commuh  author  to  a 
third  party),  togerher  with  tbe  inlair  and  lade  which  passed 
through  tbe  said  twenty  feet,  and  together  also  with  the  water, 
in  so  far  as  tbe  mill  bad  right  thereto  by  prescriptive  use  or 
otherwise— Held,  1.  That  B.  having  given  in  evidence  his 
disposition  of  1830,  and  proved  that  the  inlair  and  lade  bad 
been  used  for  forty  years  and  upwards,  had  instructed  a  suf- 
ficient title  to  claim  damages  from  A.  on  aeooont  of  injury 
to  tbe  inlair  and  lade  by  A.'a  operations  on  the  bed  of  tbe 
river,  at  that  part  of  bis'ground  which  skirted  the  north  bank 
only.  2.  That  if  A.'s  said  operations 'caused  injury  to  B.*s 
inlair  and  lade,  these  operations  must  be  beld  in  law  to  have 
been  wrongfully  done,  and  entitled  B.  to  damages,  althoogh 
he  was  not  a  coterminous  proprietor.  8.  Circumstances  in 
which  found  by  tbe  jury,  that  A.*s  said  operations  were  done 
wrongfully,  to  tbe  injuiy  and  damage  of  B.,  and  damages  as* 
sessed  at  ;€1800,  p.  16. 

•Stream —  Circumstances  in  which 


party  having  given  in  evidence  disposition,  dated  in  1831),  and 
proved  forty  years'  possession  of  inlair  and  lade  to  milt^ — 
Held  to  have  instructeci  sufficient  title  to  pursue  for  damaged 
to  inlair  and  lade,  by  operations  on  bed  of  water  by  neigh- 
bouring proprietor,  p.  16. 

See  Erasure,  Espentet,  Bunking 


and  Sale,  Soci^tf. 

TITLE  TO  SUPERIORITY- See  Superior  and  Voitalk 

TOCHER,  DISCHARGE  OF^See  Discharge. 

TOWN  COUNCIL— See  i^MrM  Conform. 

TRIAL^See  Assize. 

TRUST-DEED,  REDUCTION  OP— Poinding— Fraud- 
Statute  1681,  c.  18 — A  voluntary  trust-deed  held  reducible 
under  tbe  second  branch  of  the  Act  1621,  c.  18,  at  the  in- 
stance of  a  poinding  creditor  who  had  delayed  his  poinding  at 
tbe  debtor's  request,  but  executed  it  immediately  after  tbe 
trust-deed  was  granted,  and  the  trustees  had  taken  possession, 
p.  209. 

T  R  US  T— Bankrupt— Sequestration— Heriuble  Bond— Three 
trustees,  to  whom  certain  heritable  subjects  had  been  con- 
veyed, with  a  potirer  of  sale,  in  relief  of  obligations  under- 
taken by  them,  having,  in  a  disposition  of  part  of  the  sub- 
jects, granted  in  their  character  of  trustees,  declared  £&0O0 
of  the  price  to  be  a  real  burden,  and  afterwards  taken  a  bond 
for  that  sum,  payable  to  them  privaits  nominibus,  their  heirs 
and  assignees,  but  without  discharging  the  real  burdan ;  having 
taken  a  bond  for  j£400  (part  of  tbe  price  of  a  second  portion 
of  the  trust  subjects),  as  foLoash  instantly  advancedr  payable 
to  them  priwuis  nominibust  their  faeirs  and  assignees ;  and 
having  taken  a  bond  for  j£192S,  part  of  the  price  of  a  third 
portion  of  the  subjects,  payable  to  them  in  their  chaiacter  of 
trustees— on  all  of  which  bonds  infeftmeiits  followed ;  and 
one  of  the  trustees  having  thereafter  been  sequeatrated,  and 
an  action  of  adjudication  having  been  brought  by  the  solvent 
trustees,  to  have  the  three  bonds  adjudged  to  them  in  ex- 
tinction of  the  outstanding  obligattona  of  the  tru9t,  and  in- 
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ttiiev  to  eqoaliie  the  sipendvinret  made  by  them,  irbicli 
grettly  exceeded  the  advances  made  by  the  bankrupt  trustee 
—Held,  1 .  (Reversing  the  judgment  of  the  Court  of  Session), 
that  the  creditors  on  the  sequestrated  estate  of  the  bankrupt 
trustee  were  entitled  to  a  third  of  the  ^£400  bond,  as  appear- 
ing on  the  face  of  the  recorda  to  have  been  vested  in  the 
bankrupt  and  his  co-trustees  priwait  nominibus.  2.  (Affirm- 
ing the  judgment  of  the  Court  of  Session)  that  the  bonds 
for  ^3000  and  ^1925  fell  to  be  applied,  in  the  first  place,  in 
extinction  of  the  outstanding  obligations  of  the  trust-estate, 
and,  in  the  seeond  plnce,  in  relief  of  the  superadvances  of  the 
solvent  trustees,  p.  590. 

TRUST — ^Judtciaf  Factor— Circumstances  in  which  the  sur- 
viving trustee  on  an  estate,  under  a  trust  deed  and  settlement 
which  gave  no  power  of  assumption,  having  become  embar- 
rassed in  his  affiiirs,  and  executed  a  trust-deed  for  behoof  of 
his  creditors,  the  Court   appointed   an  interim  factor   or 

•  manager,  p.  492. 

Judicial  Factor — Where  a  trust-deed  had  been 
granted  in  favour  of  three  trusteea^and  the  survivors  or  survivor 
of  them,  with  the  declaration,  that  if  their  number  should  at 
any  time  be  two,  the  concurrence  of  both  should  be  requisite, 
'without  prejudice  to  the  actings  of  a  single  trustee,  where 
there  was  only  one,— and  all  the  tnislcea  having  accepted ; 
and  thereafter  one  of  them  having  died,  another  left  the 
country,  aod  the  third  assumed  the  sole  management,— 'the 
Court  appointed  a  judicial  factor,  p.  !&& 

■Real  Borden— HomologistioD^^  A  party  having  lent 


a  sum  to  a  fitf  her,  to  enable  him  to  purchase  an  estate  for 
his  minor  children,  who  at  the  time  had  an  heritable  security 
over  itt-^he  conveyance  being  taken  in  the  name  of  a  third 
party  in  trust,  for  behoof  of  the  lender  and  all  concerned ; 
and  this  trustee  having  thereafter  conveyed  the  estate,  bur- 
dened vrith  thia  loan,  to  one  of  the  children  in  trust,  for  be- 
hoof of  himself  and  the  other  children<~^Circumstances  in 
which  held,  that  neither  he  nor  the  other  children,  by  agree- 
in|;  to  this  last  trust,  and  other  acts,  had  consented  to  their 
pnor  heritable  security  being  postponed  to  that  of  the  fore- 
said lender,  p.  347. 

—See  HerUabU  CndUor,  Judicial  Factor,  Lunatic, 


JUtmtaney^  Tilh  to  InHai, 

TRUSTEE— Liability— Damages— Parties  having  purchased 
certain  subjects,  on  which  a  manufactory  was  erected,  furnish- 
ed with  a  steam-engine  and  great  gearing,  and  which  subjects 
were  at  the  time  of  the  purchase  under  lease ;  and  the  tenant 
therein  having  afterwards  been  sequestrated,  aod  the  tsustee 
lior  the  crediton  having  claimed  the  property  of  the  laige  ma- 
chinery in  the  manufactory,  and  also  retained  possession  of  the 
premises  lor  certain  years  of  the  lease — Circumstances  in 
which  held,  that  the  trustee  was  liable  to  the  proprietors,  Ist, 
For  the  amount  of  damage  sustained  by  them  in  consequence 
of  such  retention  of  the  subjects,  and,  2d,  For  the  amount  of 
loss  and  damsga  sustained  in  consequence  of  the  deterioration 
or  disrepair  of  the  subjects  (beyond  their  ordinary  tear  and 
wear)  during  the  period  of  his  retention  thereof,  p.  142. 

LIABILITY  OF—  Factor—  Trustees  being 

authorised  by  the  trust-deed  to  appoint  one  of  their  own  num. 
ber,  or  any  other  person,  factor  to  collect  and  receive  the 
funds,  and  apply  them  to  the  purposes  of  the  trust,  declaring 
that  the  trustees  should  not  be  liable  for  the  intromissions  of 
their  factor,  nor  for  omissions,  but  should  only  be  bound  to 
act  honourably,  and  should  be  liable  each  for  his  own  actual 
intromissions  only — Circumstances  in  which  held,  that  the 
other  trustees  were  not  liable  for  the  balanee  due  by  one  of 
their  number,  who  had  been  appointed  factor,  and  had  become 
bankrupt,  p.  204. 

Husband  and  Wife— Dis- 


chaige— Trosteea  who  were  directed  to  invest  a  sum  on  proper 
heritable  aeeuri^,  for  behoof  of  a  lad^  in  liferent  (exciorive 
of  the Jttf  aiorift)  and  her  children  in  fee,  having  lent  the  sum 
to  ber  husband  (who  acted  aa  sgent  in  the  trust)  on  a  bond 
over  hia  property, — ^but  no  inf<rftment  having  followed  till  sub- 
aeqneoc  to  infeftment  on  a  posterior  bond,  which  exhausted 
the  value  of  the  property— Held  that  the  trustees  (though 
their  responsibility  wu  limited  by  the  trust-deed  to  their 


actual  intromissions)  were  liable  of  new  to  invest  the  provi^ 
sion  on  proper  heritable  security,  and  that  a  discharge  granted 
by  the  husband  and  wife,  but  which  had  never  been  ratified 
by  the  wife,  fell  to  be  reduced,  p.  307. 

TRUSTEE  LIABILITY  OF— See  Landlord  awl  Ttmanu 

.  PERSONAL  EXCEPTION   TO  —  See 

Bankrupt 

.  REMOVAL  OF— S.»e  Bankrupt. 

RESIGNATION   AND  ASSUMPTION 

OF — Clause — Two  trustees  having  acct^pted  under  »  crust- 
deed,  which  conferred  a  power  of  assumption,  in  case  of  death 
or  non-acceptance,  but  contained  no  provi&ion  as  ro  the  case 
of  resignation,  and  one  of  the  trusteea  having  resigned,  and 
the  other  having  assumed  new  trustees — Held  the  assump- 
tion is  illegal,  p.  494. 

See  Bankrupt,  Ret  Judicata^  Seque/ttnUioHm 


TRUSTEE  AND  COMMISSIONERS.  REMOVAL 
OF—See  Bankrupt. 

TRUSTEE,  COMPLAINT  AGAINST— See  Bankrupt. 

TURNPIKE  —  Property  —  Drain—  Road  Act  —  Circum- 
stances in  which  found,  that  the  trustees  of  the  Leith  Fesry 
Road  were  entitled,  under  the  Edinburgh  Road  Acts,  2^ 
Geo.  III.,  e.  105,  43  Geo.  III.  r.  34,  &&,  to  open  a  com* 
munieation  into  the  private  drain  of  a  proprietor  adjoioiug  the 
said  road,  into  which  the  surface  water  of  the  road  might  run, 
without  payment  of  any  sum  to  the  proprietor  of  the  drain 
for  the  use  of  it,  p.  1 17. 

Road  Act  —  Clause  —  Cirettmstaueea  in 
which  found,  that  a  line  of  road  made  by  A.,  one  of  the  num- 
ber of  road  trustees,  was  to  be  considered  as  one  of  the  linca 
of  communication  in  chefirat  district,  aanetioned  by  the  county 
road  act ;  and  that  the  trustees  having  taken  benefit  from  A.  's 
operations,  and  erected  a  new  toll-bar  on  the  road,  they  were 
bound  to  rank  him  on  the  whole  tolls  of  the  firat  district,  in 
the  proportion  which  the  sum  advsnced  by  him  bore  to  the 
advances  of  the  other  truMtees:  and  that  the  ssid  road  fell  to 
be  kept  in  repair  from  the  general  funds,  in  the  same  manner 
with  the  other  rosds  of  the  first  district,  p.  29-2. 

TUTOR  AD  LJTKM— See  JDecreg  in  At^noe. 

TUTOR  AND  PUPIL— See  PoivmI  and  Child. 

u 

URQUHART  AND  LOGIE,  Augmentation  to  the  Minis. 

ter  of,  p.  110. 
UTTERING— See  Forgery 

V 

VESTED  RIGHT-See  SodHt^. 
VICE-PRESENTATION— See  rirk. 
VIOLENT  PROFITS— See  Bemoving. 
VITIATION- See  Eramre. 
VITIOUS  INTROMISSION— See  Fasnve  TUU. 

w 

WAKENING— Sequestration-Process— In  a  proceaa  of  se- 
questration,  warrant  being  granted  on  an  incidei^al  petition 
to  apprehend  the  tenant  and  othera  for  an  alleged  breach  of 
sequestration,  and  to  let  the  premises  for  the  remainder  of  the 
term  ;  and  the  proceedings  being  thereafter  allowed  to  lie  over 
for  upwards  of  a  year — Held  incompetent  to  waken  the  pro- 
cess by  a  sumnniry  application,  p.  IdSb 

WARRANDICE— Eviction—  Sale—  Servitude—  A  party 
who  had  sold  building  ground,  on  which  he  had  previously 
bound  himself  by  a  latent  oontract  of  excamblon  with  a  neigh- 
bouring proprietor,  '*  not  to  erect  any  brewery,  foundry,  ateam- 
engine,  canalemaken*  work,  or  any  other  nuisance  whatever* 
— ^Held  bound  (after  possession  bad  been  given,  part  of  the 
price  paid,  but  no  disposition  granted),  either  to  clear  off  this 
servitude  or  to  take  back  the  property,  although  there  bad  been 
no  eviction,  p.  391. 

— — Liability — Agent  and  Client — An  ^;ent 

having  (after  the  objection  had  been  pointed  out  to  Mm)  tskeu 
from  one  client,  in  favour  of  another  cKent,  an  asaignacioa  to 
a  bond,  to  which  the  cedent  had  only  a  pro  indiviso  right- 
Held  that  the  agent  and  cedent  were  conjunctly  and  sevetvlly 
liable  to  the  aaaignee  for  the  contents  of  the  bond,  pu  144. 


INDEX. 


WARRANDICE^Stipend,  Augmentation  of-^Relief— Re- 
preseiitatiun — A  party  having  been  mied  upon  an  obligation 
of  warrandice  against  augmentation  of  stipend,  granted  by  a 
remote  ancestor  in  1682,  for  payment  of  tbe  sumff  advanced 
on  account  of  successive  augmentations  of  the  stipend,  and 
for  relief  from  tbe  existing  and  future  augmentationft— Cir- 
ciimsfances  in  which  found,  that  he  had  incurred  a  passive 
represetitation,  so  as  to  be  liatile  under  the  warrandice,  in  re- 
lief of  tbe  present  and  of  all  future  augmentations  of  stipend, 
p  258. 

p—  See  Lnndlord  and  Tenant^  Pnrlnernhip. 

WARRANDICE  AGAINST  AUGMENTATIONS- 
See  PreMcriptionm 

WARRANT  OF  IMPRISONMENT— See  Siaiuu,  6  Geo. 
IF,  e%  129. 

WATER  COMPANY— See  Statute. 

WITNESS,  ADMISSIBILITY  OF—  Circumstances  in 
which  held  in  an  action  of  declaralar  of  marriage,  that  a  pur- 
suer's sisters  and  Kisters  and  brothers«in-law  were  not  ad- 
missible as  witnesses  in  chief  for  her,  to  prove  generally  cer* 
tuin  arennentH,  p.  109. 

, Evidence  —  Bank^ 

rupt — A  bankrupt  who  had  been  dischorged,  but  the  seques- 
tration not  wouiid  up,  held  not  an  admissible  witness  for  tbe  pur- 
suer in  an  action  at  tbe  instance  of  his  trustee,  for  tbe  value  of 
grain,  said  to  have  been  wrongfully  got  possession  of  by  the 
consignee  of  the  purchaser, — it  not  being  offered  to  be  proved 
otherwise  than  by  the  sederunt-biiok,  that  there  would  be  no 
reversion  to  the  bankrupt,  p.  334. 

Partnership   —  An 


' 


action  being  brought  to  compel  a  party  to  take  a  transference 
to  certain  shares  of  a  company,  said  to  have  been  purchased 
for  bis  behoof,  the  defence  against  which  was,  that  the  pursuer 
Jbad  fraudulently  represented  tbe  cpmpany  to  be  prosperous, 
whereas  be  knew  it  to  be  insolvent — Held  that  a  partner  of 
the  company  was  uu  admissible  witness  for  the  pursuer, 
p.  203. 

—  ■  Same  fa^  by  House 


of  Lords  on  appeal,  p.  /j2ji. 

WITNESS— Admissibility~Proof—l.  A  book  kept  up  by  a 

witness  may  be  exhibited  to  him  to  refresh  his  memory:  and 

a  book  kept  by  a  party  may  be  (iroduced  by  him   in   modum 

^obativnis,  although  the  bx)oks  buve  all  along  been  iii  tbe  pos- 


session of  the  party,  and  were  not  produced  before  the  record 
xvBH  closed.  2.  An  individual,  who  bad  been  a  member  of  a 
socieiy,  and  attended  meetings  where  the  subject  of  an  action 
at  the  society's  instance  was  discussed,  but  who  was  not  now  a 
member,  held  an  admissible  witness  for  the  society ;  but  in- 
dividuals, though  no  longer  members,  whose  names  were  used 
as  pursuere  in  the  action,  held  not  admissible.  8.  A  person 
who  deponed  that  he  bad  no  iiUwill  against  the  defender  in  an 
action,  or  bis  wife,  but  who  bad  been  convicted  of  assaulting 
the  wife  a  few  days  before  he  was  cited,  and  who  could  not 
■wear  but  that  be  might  have  threatened  the  defender's  life 
when'  in  drink — Held  not  an  admissible  witness  for  the  pur- 
suera,  p.  90. 
WlTNESS^Jurv  Cause— Affidavit,  p.  436. 

MEDICAL — Evidence-— Opinion— 1.  May 
one  medical  witness  hear  tbe  opinion  of  another  ?  2.  A  me- 
dical .witness  being  allowed  to  bear  parole  evidence,  with  tbe 
view  of  giving  an  opinion  as  to  tbe  sanity  of  a  testator — Held 
not  competent  to  lay  before  him,  for  a  similar  purpose,  a  vo- 
luminous correspondence  between  tbe  testator  and  bit  family, 
which  had  been  given  in  evidence,  and  oommeuted  on  to  tbe 
Court  and  the  jury,  p.  20. 

Proof — Circumstances  in  which  a  witneia  heM 


entitled,  before  deponing,  to  see  a  former  deposition  emitted 
by  him  as  a  haver  relative  to  tbe  same  subject-matter,  p.  270. 
ADMISSIBILITY  OF— 5^  Proof. 


WRIT — See  Eratnre^  Executor. 

WRONGOUS  IMPRISONMENT— Meditatio  Fug»  War- 
rant— Issues — In  an  action  of  damages  for  an  alleged  wrong- 
ous apprehension  and  detention  on  a  meditatio  fugm  war- 
rent,  it  is  not  necessary  to  aver  malice,  but  the  issue  moat 
raise  the  question,  whether  the  proceedings  complained  of 
were  wrongful,  injurious,  and  oppressive,  p.  461. 

Reparation— Circum- 
stances in  .which  debtor  wrongously  imprisoned,  and  stock 
wrongously  poinded  for  just  debt,  entitled  to  damages,  which 
assessed  at  i£*200,  p.  1. 

■  See    Principal    and 


Agent. 
WRONGOUS  RETENTION  OF  PREMISES— See  Da- 


maget. 


USE  OF  DILIGENCE^Seei^ami^ef. 
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